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- him and not to one who sells the produce of his own 


: e ee -* ~ slands. . ; 
< Full Bench.. "2. “hts. The statutory definition of “agricultural income” 


Original Petition, No. 181 of 1936°~ 

i : ` April 29, 1937 - 
Buastey, O. J. VARADACHARIAR AND KING, JJ. 

. COMMISSIONER or INCOM E-TAX, 

A MADRAS 
. l _. versus 
_ Dewan Bahadur 8. lL. MATHIAS— 
_ ASssESSER. l 

Income Tax Act (XI of 1922), ss. 4 (2), Proviso 2, 
42 (3), 2(1)—Assessee resident in British India owning 
coffee plantation ‘in-Native State—Crops brought in, 
‘cleaned and sold in British India—Sale proceeds 
received and ‘retained in British India—Income, 
whether accrues .or arises’ in State within s. 4 (2), 


- 


Proviso 2 — Cls. (1) and (2) of 3. 4, whéther mutually ` 
exélusive—-S, 42 RA refers to person selling pro» - 


duce of his own dz="Agnicultural income”, scope 


--The abséssee who owned -coffee plantations in the 
Mysore State was a resident of British India (Manga- 
lore); and while he maintained an office in the- 
Mysore territory to supervise. the cultivation. work. 


there, the labour required for the cultivation was , 


recruited in Mangalore, materials required for the 
estate like-manure, tools, spray materials, crop-bags, 
etc, were purchased at Mangalore, the harvested-crops 


were brought to:-Mangalore in their raw state to be .- 


dried and cleaned therein the factories and sold 
there by the selling agents of the assessee. The sale 
' proceeds were -received and retained at Mangalore 
` and’a.separate stafi: was maintained-by the assesses 
“at‘Mangaldére'to attend-to, the above operations: 
Held, that thé. incsine ‘arose or accrued in the State 
within the medniiig’.of-“Proviso,-2 tos. 4 (2) of the 
Indome Tax Act, and the whole income derived’ by 
' the assessee by the sale ‘in British India of the pro- 
duce, was exempt from taxation. ‘Commissioners of 
Taxation v. Kurk (4), relied on. In re Mohanpura 
Tea Co., Lid. (3),-dissented from, ae aS 


[Case-law discussed.] E 


-Receipt of produca in kind may well be spoken of 
as receipt or accrual’of income at the place where the 
produce is received, - 

Qlauses (i) and {2).of s. 4 should not beread as 
mutually exclusive. The first claase comprises 
‘receipts’ faliing under cl.. 2 as well and when the 
facts of a case clearly bring it within the terms of 
Proviso 2, it is Obviously a case which on the grounds 
of ard the Legislature intended to exempt. {p. 
4, Gol, 2, Bes ise. 

_ Reading cl.(3) of s.42 asa whole, it is evident that 
it refers toa person who sells goods purchased by.. 


lTl—1 & 2 


a 


t, 


involves no-artificial extension but merely embodies 
the significance attaching in a business sense to the 
word ‘income’ when applied to agriculture. [p. 4, 
col. 1.] 
Mr. M. Patanjali Sastri, for the Commis- 
sioner of Income-tax. = 
‘Messrs. T. R. Venkatarama Sastri and 


' M. Subbaraya Aiyar, for the Assessee. 


Varadachariar, J.—The question refer- 
red to this Court for decision is whether, on 
the facts set out in the Commissioner's 
statement, any partofthe income derived 
by the assessee from the produce of his 
coffee estates in Mysore is exempt from taxa- 
tion under Proviso 2to cl. (2),38. 4, Income 
Tax Act. . 

‘The assessee who owns Coffee plantations 
in the Mysore State is a resident of British 
India (Mangalore); and the case states that, 
while he maintains an office in the Mysore 
territory to supervise the cultivation work 
théré, the labour required for the cultivation 
is recruited in Mangalore, materials requir- 
ed for the estate like manure, tools, spray 
materials, crop-bags,etc., are purcnased at 
Mangalore, the harvested crops are brought 
to Mangalore in their raw state to be dned 
and cleaned there in the factories of Pierce 
Leslie & Oo, and sold there by Pierce 


` Leslie &.Co., the selling agents of the assess- 


ee. As the sale proceeds are received and 
retained at Mangalore and a separate staif 
is maintained by the assessee at Mangalore 
to attend to the above operations, the Uom- 
missioner was of opinion that tne assessee 
was liable to be taxed as one carrying on 


- ‘business’ and receiving the income or profits 


thereof in Mangalore. As botu s. dands. 6 
of Income Tax Act are quaiilied by the open- 
ing words “save as hereinafter (otherwise) 
provided”, the point for determination is 
whether the assessee can claim exemption 
under Proviso 2 tos. 4 (2) and -if so, to what 
extent. The Commissioner has expressed 
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the opinion that Proviso 2 to s. 4 (2) has no 
application here, because the profits of the 
business are received in Mangalore and ‘the 
agrigultural processes carried on in Mysore’ 
are not in themselves a source of income 
but merely ‘an element in the business 
which produces -the income’. In support of 
this view, he has relied on the decisions 
in Ponnusami Pillai v. Commissioner 
of Income-tax Madras (1), and Smith 
& Co. v. Greenwood (2), at p. 204*, but 
it must be observed that even in Ponnu- 
swami Pillai v. Commissioner of income- tax, 
: Madras (1), the Proviso now to be interpreted 
did not come up and could not have come 
up for consideration and there canbe little 
doubt that but for that Proviso the assessee 
in the present case will be liable to be as- 
sessed in respect of the profits to the extent 
determined by the authorities. After this 
reference had been made, the scope and 
effect of the Proviso was considered by a 
Division Bench of the Calcutta High Courtin 
In re Mohanpura Tea Co., Lid. (3), and the 
judgment is a direct authority. in favour. of 
the Commissioner's view. We have care- 
fully considered the reasoning in that judg- 
ment but, with all respect to the learned 
Judges, we are unable to follow that deci- 
sion. 
The basis of the Calcutta decision and of 
the Commissioner's opinion is that when a 
person who owns lands outside British India 


sells the produce of those lands in British . 


India, no income, profits or.gains can be said 
to arise or accrue untilthe produce is sold 


and that in such cases there is accordingly . 


no room forthe application of the Proviso 
which only relates to ‘income. ... arising or 


accruing’ in an Indian State. The- learned . 


Judges emphasize the distinction between 
the place where the income-accrues and the 
source from which it accrues and pcint - out 
that the Froviso isnot concerned with the 
source. As a corrollary, they think that 
if the sale also had taken place outside 
British India, the income thus realized, 
even if subsequently received in British 
India, would be exempt as- income from 
agriculture that had arisen or accrued in 
the State, within the meaning of the Proviso. 
Whatever may be said as to ‘profits’ or 
‘gains,’ the view that ‘income from agricul- 
ture' can besaid to arise or accrue only 
when and where thé produce is sold and 


converted into money seems to us, wilh all. 


1) 3 I T C 378, 
f (1922) 8 T O 193. 
a (3) (1937) L ITR 118. 


*Page of (1922) 8 T. 0.-{8d]] TT 
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respect, difficult to reconcile with the reason- 
ing in Commissioners of Taxation v. Kirk 
(4). 
Reliance was placed before us in this 
connection, on the observation of the Judi- 
cial Committee in Commissioner of Income- 
tax, Bengal v. Shaw Wallace & Co. (5) that 
the term ‘income’ in the Income Tax Act 
connotes a ‘periodical monetary return 
coming in with some sort of regularliy or 
expected regularity from defnite sources; - 
but their Lordships were then laying 
emphasis not on the distinction between 
receipt in money and receipt in kind but 


~ between recurring receipts from a busi- 


ness continuously carried on and an occa- 
sional receipt of the kind then in question. 
On the other hand, they refer in the 


course of their judgment to incume being 


likened to the ‘crop of a; field.” In Com- 


missioner of Income-tax, Bihar and Orissa 


v, Kameshwar Singh of Darbhanga (6), at 
p. 336*, the Privy Council affirms that “a 
receipt in kind may be taxable inccme’’; 
they only add that what is received:in kind 
should be money’s worth. -It was admitted. 
before us by Mr. Patanjali Basiri that in °° 
receipt of thé produce of land in British :' 
India, the Income Tax Act.:recognizes the 
receipt of income or rent in kind. as. re- 
ceipt or, accrual of income; it is difficult 
to see why asa matter of language, the. 
expression ‘receipt’ dr’ ‘accrual’ of income. 
should not have thé’ same signifi¢ance when 

used in connection with the receipt of pro- 

duce from lands outside British India. 

In Commissioner of Taxation’ v, Kirk 
(4), the question arose as to the assess- ` 
ment to be leviedin New South Wales 
ona Company which extracted ore from 
mines owned byit in New South Wales | 
and converted it into a merchantable pro- ° 


duct there but carried the product to Vic- . . 


toria for sale, ihe sale proceeds being re- 
ceived either in London orin Melbourne. 
The Judicial Committee overruled the 
view taken by the New South Wales Court 
that “tLe inccme was not earned in New . 
South Wales because the finished products 


were sold exclusively outside the colony... 

(4) (1900) A © 5&8; 69 L J P C87; 83 LT 4. 

(5) 59 O 1343, 136 Ind. Cas, 742; A 1 R 1982 P 0188; 
59 I A 206; Ind. Kul. (1932) P O 156; 90 W N 515; 36 
C W N 653; (19382) M WN 61e;' 550 L J 366; (1932) 
ALJ '588; 34 Bom. L R 1033; 36 L W 63; b3 ML d 
124 (PC), i 

(6) 12 Pat. 318; 142 ind. Cas. 437; A 1 R1933 P O 
108; 60 1 A 146; Ind. hul (1933) P O77; (1933) M W 
N 439; 64M L J 612; 37L W 701; 37 GC W N 598; 
rd Ald 527;11 P L T 341; 30 Bom. L R731 
(P O}. , 


— *base of 12 Pat.—[Ed]. > 
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Referring tothe several steps which had 
to be gone through, from the extraction 
of the ore to the receipt of moneys'on the 
sale of the merchantable product, their 
Lordships held that to the extent of two 
of the steps, viz., extraction of the ore 
trom the soil and conversion thereof into 


a merchantable product, “the income was 


earned and arising and accruing in New 
South Wales.” In the Calcutta case, 


the learnéd Judges distinguish this deci-- 


Sion as turning on . the language of the 
particular statute and take it as only re- 
lating to the source from whick the income 
accrued and not to the place where it accru- 
ed. With all respect, it seems to us that this 
way of distinguishing Commissioner of 


Taxation v. Kirk (4),fails-to take note of . 


certain portions of thé argument as well 
asof the judgment.:'‘In. the New South 
Wales Act there was an exemption [s. 27 
(3)]to the effect -that no tax shall be pay- 
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in this case be held to have arisen or ac- 
crued in Mysore. The decision in In re 
Port Said Salt Association, Ltd. (7), does not 
materially help the referring officer ‘in 
this connection. The learned Judges re- 
cegnized in that case that part of the pro- 
fits might have been ‘earned’ elsewhere, 
but they held that if the whole is ‘receiv- 
ed’ in British India, no portion could es- 
cape taxation unless there be a cons 
vention to limit the claim of one State 
against the nationals of others. The 
second Proviso is in a sense the result of 


. such a convention ; the case cannot throw 


light on the interpretation on the scope of 
that convention. 

Reliance was also placed by Mr. Sastri 
on the observation in Jiwan Das v. Come 
missioner of Income-tax, Punjab (8), to the 


-effect that the place where the sale is 


effected and the price realised is the prin- 
cipal place, if not the place, of the accrual 


. of ‘profits. That statement must be under- 
-stood in the light of the fact that the case 
then under consideration related to the ` 

-lability of a British Indian assessee who ` 


able in respect of income earned outside 
the colony of -Néw South Wales. On the 
strength of this: provision it was contend- 


ed before their Lordships, on behalf of 
the assessee, thatthe income was derived 
from the. sales, that is ‘from the business 
carried on‘cutside’ the colony.’ This argu- 
‘ment they repel with the remark, that it 
is fallacious as ‘leaving out of sight the 
initial stages and fastening attention ex- 
clusively: ‘on-the final stage in the produc- 
tion of the income.’ These relevant parts 
of that judgment do aot seem to us to 
tura on any peculiarity of the New South 
Wales Act but to recognize that asa mat- 
ter both of language and of business, ` re- 
ceipt of produce in kindmay well be spoken 
of as receipt or accrual of income at 
the place where the produce is received. 
Mr. Patanjali Sastri had to concede that 
on the principle of the decision in Com- 
missioner of Taxation v: Kirk (4), the as- 
sessee in this case might well be held by the 
Mysore State to have received the income 
within that state,but he contended that the 
remedy for any hardship arising from that 
possibility must be had by invoking the 
provisions. of the Act relating to double 
taxation. We are not concerned here with 
any question of double taxation or hard- 
ship caused thereby, but we refer to this 
aspect of the matter only to point out that 
if for assessment in Mysore, the assessee 
can in the ordinary sense of words (and 
not by any fiction of law) be held to have 
received the income. in Mysore, there is 
no reason why for purposes of the second 


Provigo tos.4 (2), the income should not: .793 


only purchased goods in British India but 
‘sold them outside and never received or ` 
brought the proceeds into British India. 
Following Sulley v. Attorney-General (9), 
the learned Judges held that the mere 
purchase of goods will not amount tothe carry- 
ing on of trade (except in the cases provided 
for in s. 42) and in the circumstances there 
was nothing like the receipt of income or 
gains or profits in British India. ‘There was 
no question in that case of the receipt of 
produce from one’s own estate; but the 
way the learned Judges deal with Com- ` 
missioners of Taxation v. Kirk (4) shows 
that if the facts before them had been 
Similar to those in Commissioners of Taxa- 
tion v. Kirk (4), or to those in the present, 
they would have held that the receipt of 
the produce would amount to receipt of 
income. l 

- Accepting our interpretation of the decis 
sion in Commissioners of T'axation v. Kirk 
(4), Mr. Patanjali Sastri advanced an al- 
ternative argument. Assuming that the 
income might be held to have ‘accrued’ or 
‘arisen’ to the assessee in Mysore, he. 


(7) 59 O 1226; 137 Ind. Cas. 340; A I R 1932 Cal. 


' 626; 55 O L J 182; 36 O WN 563; Ind. Rul. (1932) Cal, 


-346 (F B). 
(8)4 IT O 40; 117 Ind. Cas, 657; AIR 1929 Lah. 
me 10 Lah. 657; 30P L R 489; Ind. Rul. (1929) Lah. 


(9) (1860)2 T O 149; 5 H & N71; 29 LJ Ex, 464; 
6 Jur. (N s) 1018; 8 W R 422; 2 L T (vs) 439:120R R 
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maintained that it might nevertheless be 
held to have been ‘received’ by the assessee 
in British India not merely within the 
meaning of cl. 
in. the meaning. of the first part of cl. (1). 
The purpose of this argument was ,in any 
event to exclude the operation of the second. 
Proviso which is worded as a Proviso only 
to. subs. (2) and not to sub-s. (1). The 
-first clause deals with.two kinds of receipt 


in, British India; one, receipt in the- 


ordinary sense of that word and the other in 
-an artificial or extended sense, and the 
second clause defines the artificial or extend- 
ed meaning. If the second Proviso qualifies 


- only this ‘artificial’ sense of receipt, it. 


would have no operation in cases where the 
receipt of income in British India can. be 
held to amount to ‘receipt’ in its natural.or 


‘ordinary’ sense. In support of the conten- 


tion that income may ‘accrue’ or ‘arise’ in 
one place and yet be held. to have been 


‘received’ in another place, he relied on the- 


decision of the Judicial Committee in 
Pondicherry Railway Co. v. Commissioner 
of: Income-tax, Madras (10). We may 
observe at the outset that in Pondicherry 


Railway Co. v. Commissioner of Income-taz,, 
Madras (10) their ‘Lordships. were not.. 


calléd. upon to decide whether the ‘receipt’. 
of income. by the company was a receipt in. 
the grammatical. sense or in the extended 
or, artificial sense, because. the company’s 
contention was that there was no receipt at 


all by or in their behalf, in British India. 


and that they received the income only in 


London. If that decision gives us any. 
guidance at all in the present case, it may . 


well be ‘held that on the facts here,.the 
receipt of the produce in Mysore itself by’ 
thé. assessee’s men on the spot will cor- 
respond to the receipt by Mr. 
Pondicherry Railway Co.v. Commissioner .of 
Income-tax, Madras (10), and the assessee’s 
receipt ‘of income in British India can only. 
bea receiptin the secondary stage, just 
like the receipt by any Nattukottai Chetty 
here of profits earned by a business carried 
on on his behalf in foreign countries. Even 
apart from this view of the facts, it does 
not ‘seem to us necessary or reasonable to 
read cls. (1) and (2) of s. 4 as mutually 
exclusive. The first clause comprises 
‘receipts’ falling under cl. 2 as well 
and. when the-facts of a case clearly bring 
it within the,-terms of Proviso 2, it is 

(10) 54 M 691; 132 Ind. Oas. 619; AI R19381 PC 
aan ema OOSA 
934: 61M L J 251; 33 Bom. ER ine oe A 


(2) of s. 4, but even with-. 


Rothera in - 


L R 1263; 54 O LJ 38] - 
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obviously a case which on the grougds of 
policy the Legislature intended io exempt, 
and it does not seem tous right to deprive 
the subject of this exemption by holding 
that the ‘receipt’ in British India is in the 
primary sense and not in the secondary 
sense, especially when cl. 2, as well.as.. 
Proviso 2, speak only of ‘accruing’ cr. ‘aris-: 
ing’ outside British India and not. also of: 
being ‘received’ outside British India. There 

Can. be no doubt that in ths tase the: 
income ‘accrued or arose’ without British: 
India and was ‘received or brought: into: 
British- India’. We would give the same. 
answer to the argument founded oncl. (3): 
of s: 42 which provides for the taxability: 
in British India. of profits or guins: jrom 

the sale. in. British India of. merchandise: 
exported to British India from outside:. 
Reading the clause as a whole, itis evi- 
dent that it refers to a person who sells: 
goods purchased by him-.and not to one 

who Sells the produce of his owa lands. It: 
is significant that the clause deals.. only. 

with ‘profits’ or ‘gains’ and not with income’: 
generally. 

The circumstances in which Proviso .2 - 
came to be inserted do not suggest any. 
intention to make the kind of differentia- 
tion now insisted on by the. referring: 
officer. Prior to 1933, it was only. ‘profits. or~ 
gains of business’, outside. British India 
that were taxed when brought into British. 
India.. The amending Bill. of.1932 sought . 
to. make all income (not merely profits from: 
business) accrued outside British India 
taxable if and. when brought into British’. 
India; the bill, therefore, sought to amend. 
only cl. (2).of s.4. The kind of income 
exempted by Proviso No. 2 is undoubtedly. 
foreign income and when the. Legislature 
resolved to exempt foreign. income of the 
particular kind dealt. with in that proviso,. . 
it seems to have been thought sufficient to | 
enact the exemption asa Proviso to cl.2- 
which was then being amended for the: 
very purpose of including ‘foreign income’ 
generally. We are accordingly of opinion- 
that the assessee in this case ıs entitled: to. 
claim the benefit of Proviso 2tos. 4 (2). 
It remains to determine the extent of the. 
exemption which the assessee can claim. - 
It-was contended con his behalf that the: 
whole of the price realised py him by the- 
sale of the Mysore cofee in Mangalore 
should be excluded, but it was.maijutained 
on bebalf ot the referring officer that the 
assessée is at best only entitled to a deduce. 
tion. of the value of the cofiee beans in:a.- 
-Taw state in. Mysore.. lhe statement of the: 
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‘Commissioner and an affidavit of Mr. 
‘Kirkbride, Manager of Pierce Leslie & Co. 
‘get out in detail what happens to the beans 
‘between the time when they are picked and 
‘the time they are actually sold.. If the 
processes subsequent to the picking can be 
“regarded as inthe nature of manufacture, 
‘the assessee will; on the analogy of the 
‘rule applicable to’ tea (see Killing Valley 
“Tea.Co. w. Secretary of State (11) andr. 24 
of the rules framed under s. 59 of the 
Act), be entitled- to deduct only the 
agricultural part of the income. But the 
affidavit states that in the case of coffee, the 
process is notin the nature of a ‘manu- 
- facturing’ process, but only a process 
‘ordinarily employed’ by the cultivator to 
‘render the produce fitto be taken tothe 
market: see s. 2 (1) (b) (i). The learned 
Counsel appearing for the assessee defi- 
nitely asserted that in respect of coffee 
grown cn, assessed lands in British India, 
this is the view adopted in practice by 
“the Income-tax Authorities and .we have 
‘been shown nothing tothe contrary. We 
have accordingly come to the conclusion 
that ifthe assessee can claim to be treated 
‘as on the same footing with one selling 
coffee grown on one’s own land in British 
India, he is entitled to exemption in respect 
of ‘the whole price realised by the sale of 
his coffee. This leads us to the considera- 
‘tion of the question whether the exemption 
under Proviso 2 to s. 4 (2) is of the 


same scope as the exemption applicable to ` 


‘agricultural income’ as defined in s. 2 (1) of 
the Act. ; 

Mr. Patanjali Sastri is certainly right 
in'his contention thatthe statutory defini- 
tion of ‘agricultural income’ does not in 
terms apply to cases falling within the 
proviso now in question. If the definition 
in the Actis one which is intended to 
include what will not otherwise be ordi- 
narily comprehended in the meaning of the 
expression ‘agricultural income’, the assessee 
in the present case cannot claim the benefit 
of the full scope of the definition, because 
it applies only to income derived from 
lands in British India. But we are in- 
clined to agree with the learned Counsel 
for the assessee that the statutory defini- 
‘tion involves no artificial extension, but 
merely embodies tne significance attaching 
in a business.:sense to the word ‘income’ 
when -applied to agriculture. As pointed 
out by Rowlatt, J. in Back v. Daniels (12) 
. < (11) 48'C'161; 61 Ind. Cas. 107; A'I-R 1921 Cal. 40; 
32 CLI421.. 

(12) (1924) 2 K-B£32793 LK -B-929, |. 
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if a farmer is entitled to sell his produce 
in the village, he is equally entitled to 
take it toa market townand it cannot, be 
said that he is ‘commencing a new business 
from the time when he took his crops- 
from the farm on the way to market,’ 
The same principle must apply to what 
he may do to make it fit for the market 
unless it involves: such a distinct process 
as to justify its being regarded as in the 
nature ofa manufacturing process. In the 
Court of Appeal, Scrutton, L. J. took the 
view that even. if cultivation of land 
to grow-.produce forthe purpose of sale is 
tobe regarded as a trade, the State, by 
its separate.system of taxing land, may 
-Teasonably be taken notto have intended 
to deal with it as a trade : Back ý. Daniels 
(13) at page 543*. Mr. Basiri -pointed out 


that our conclusion would practically 


amount to reading the Proviso ins. 4 into 
the definition of ‘agricultural income’ 


“when the Legislature had not (as it might 


well have done) included in that definition 
income from assessed lands in Indian States. 
‘Having regard to the manner in which 


-‘amendments have been’ from time to time 


inserted in the Act, the argument founded 
on the particular place where an amend- 
ment-is inserted cannot have the same 
force here asin the case of a provision 
which formed part of the original scheme 
of the Act. As we have already ex- 


- plained, s. 4 (2) might well have been 


thought to be the proper place for the 
insertion of the Proviso. On the other 
‘hand, we. have not been shown any-reagon 
why the Proviso was inserted at all, and 
why -it should have been limited to lands 
paying assessment to an Indian State if 
it -was -not the. intention to treat the 
owners of suchlands ason the same foot- 
ing as owners of assessed lands in British 
India. The policy clearly was to avoid 


‘double taxation ; not double taxation in 


the-sense of payment of income-tax in two 
places, but of taxing a person who in 
respect of the same subject-matter has 
already paid a reasonably heavy land tax, 
whether in British India orin an Indian 
State. Our answer tothe question referred 
is that the whole income derived by 
the assessee by the sale in Mangalore 
of the produce of his coffee estates in 
Mysore is exempt from taxation. The 
assessee will be entitled to Rs. 250 for his 


13) (1925) 1 K B 526; 132 L T 455;9 Tax. Oas. 183; 
695 5 160; A TLR 162; 94Ld K B304. 


*Page of (1925) 1 K. 8. [Ed] 7| 
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costs and also to refund of the deposit of 
Rs. 100. 


A.-?N. 
+ 


Reference answered 
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LAHORE HIGH COURT 
Letters Patent Appeal No. 122 of 1936 
January 12, 1937 
Appison AND Din MOHAMMAD, Jd. 
ACHHRU MAL—Dgrorzs-Hotpsr— 
APPELLANT 
versus 

BALWANT SINGH AND ANOTHER— 

J UDGMENT-DEBTORS— RESPONDENTS 
Civil Procedure Code (Act V of 1908), .s. 60 (1), 
Proviso, cl. (g)—“ Pensions *—Scope of— Reference 
to Pensions Act, propriety of—Assignment of land 
revenue in return of relinquishment of sovereign 


rights and in order to retain alliance and good 


will—Assignment, held “ pension "—Interpretation of 
Statutes—Technical legislatzon—Words and Phrases 
used in—Interpretation of. 


If an exemption is claimed under cl. (g) of the 


proviso to sub-s. (1), s. 60, Oivil Procedure Code, 


: it is not permissible to refer to the various provi- 


. term of art and this being so, 


sions of the Pensions Act, to find out 
port of the word ‘pensions’ in the Civil Procedure 
Code. The word ‘pensions’ has not been defined in 
the Pensions Act, nor is it a technical term or a 


it would clearly 
follow that the term as employed in the Civil Pro- 


the true im- 


_ cedure Code, has been employed in its etymological 


sense. The word ‘pensions’ as used in cl (g) is, 
therefore, wide enough to cover all sorts of periodi- 


: cal payments in whatever shape they are made by 


? 


the Government. 


Where a privilege to realises land revenue was 


- conferred on ancestorsof the jagirdar, in considera- 


tion of their relinquishment of sovereign rights and 
in order to retain their alliance and good will, the 
assignment falls within the definition of “ pensions”, 

[Case-law discussed. ] 

The first and most elementary rule of construction 
of statutes is that it is to be assumed that the 
words and phrases of technical legislation are used 
in their technical meaning if they have acquired 
one, or otherwise in their ordinary meaning, 


Let. Pat. A. from the judgment of Mr, 
Justice Jai Lal, dated April 7, 1936. 

Messrs. Parkash Chandra and Qabul 
Chand, for the Appellant. 

Messrs. Badri Das, Tek Chand and Dina 
Nath Bhasin, for the Respondents. 


Din Mohammad, J.—This is a Letters 
Patent Appeal from the judgment of Jai 
Lal, J. in Civil Appeal No. 2100 of 1935. 
The only question involved in the case was 
whether a jagir that was realised in the 
shape of an assignment of land revenue was 
a pension within cl. (g) of the proviso to 
sub-s. 1, s. 60, Civil Procedure Code, and 
thus exempt from attachment in execution 
of adecree of a Civil Court. The learned 
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Judge came to the conclusion that the 
word ‘pensions’ as used in cl. (g) mentioned 
above covered such jagirs and consequently 
they were not ‘liable to attachment in exe- 
cution of a decree of a Civil Court. Dis- 
satisfied with this judgment the decree- 
holder has appealed. i 

The main contention raised by Counsel 
for the appellant decree-holder is that the 
jagjr in question is a patti-dari, jagir and 
hence not a pension within the meaning 
of the Pensions Act. He further contends 
that the word ‘pension’ in the Oivil Proce- 
dure Code is used in the same sense as 
that in which it is used in the Pensions 
Act. The arguments advanced by the 
Counsel before us as well as the authorities 
cited by him have been fully discussed in 
the judgment under appeal and it is not 
necessary to cover the same ground again. 
Suffice it to say that we are disposed to 
agree with Jai Lal, J. and to hold that the 
word ‘pensions’ as used in cl. (g) 18 wide 
enough to cover all sorts of periodical pay” 
ments in whatever shape they are made 
by the Government. In some of the 
authorities cited before us the word ‘pen- 
sions’ was interpreted in the light of the pro- 
visions of the Pensions -Act, but with all” 
respect we do not corisider that this is 
strictly legal. If an exemption is claimed, 
under cl. (g) of the proviso to sub-s. l, 
s. 60, Civil Procedure Code, we do not think 
that it is permissible to refer to the various 
provisions of the Pensions Act to find out 
the true import of the word ‘pensions’ in the 
Civil Procedure Code. The word ‘pensions 
has not been defined in the Pensions Act, 
nor isit a technical term ora term of art 
and this being so, it would clearly follow 
that the term as employed in the Oivil 
Procedure Code, has been employed in its 
etymological sense. We do not intend to 
exclude the possibility of referring to ano- 
ther enactment to find out the meaning of 
a technical term or a term of art if both 
enactments have used that term in the 
same sense but where this is not the case. 
we do not think that such a reference would 
be proper. As observed by Maxwell on 
“the Interpretation of Statutes": 

“The first and most elementary rule of construc- 
tion is that it is to be assumed that the words and 
phrases of technical legislation are used in their 


technical meaning if they have acquired one, and 
otherwise in their ordinary meaning.’ 


4 * s 4 
In Murray's Oxford Dictionary “pension 
is said to mean among other things, 
‘such a payment made to one who is not a pro- 
fessed servant or employee to retain his alliance, 
good will, assistance when needed, ete,; 
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“an annuity or other periodical payment made by 
a person or hody of persons, now especially by a 
Government, etc., in consideration of past ser- 
vices or of the relinquishment of rights, claims or 
emoluments.” 

_ Both the-history'and the nature of the 
~ Jagir now before us are clearly covered by 
the alternative definition stated above. It 
is admitted that the ancestors of the pre- 
sent jagirdar exercised sovereign powers in 
the locality in which they resided and 
were granted the right to realise the land 
revenue in lieu of the relinquishment of 
the sovereign rights. It is also clear that 
this privilege was conferred upon them 
with a view to retain their alliance or good 
will or to claim their assistance when 
needed. Whatever view, therefore, may be 
taken of the origin of the grant, it clearly 


falls within the definition given above. In- 


Bodh Raj Shah v. Amrikh Singh (1), in the 
case of a jagir which was commuted by 
the Government for the land revenue of 
certain villages, it was held by Plowden, 
J. that it was a pension both- within the 
meaning of the Pensions Act and of the 
Civil Procedure Code. In Qamaruddin 
Khan v. Mani Ram (2), the khush haisiyati 
income (water advantage rate) was held to 
be apart of the jagir granted on political 
consideration. In Civil Appeal No. 835 of 
1915, which was acase from Ambala Dis- 
trict, an ala jagir granted in consideration 
of the services in the mutiny was consi- 
dered to be a political jagir and thus 
exempt from attachment under the provi- 
sions of the Pensions Act. In Karar 
Hasan v. Mustafa Hassan (3), it was held by 
a Division Bench of the Punjab Chief Court 
that an assignment of land revenue may 
or may not be a pension within the mean- 
ing of s. 11, Pensions Act, and that the 
_ answer to the question must depend upon 
the facts of each case. The grant of a 
fixed sum payable by the assignment of 
land revenue for political services was 
held in that case to be a pension within 
the meaning of the Pensions Act. 


In Atma Ramv, Kehr Singh (4), Karar 
Hasan v, Mustafa Tlassan (3), was ap- 
proved. In that case almost all the cases 
relied on by the appellant's Counsel were 
discussed and one of the learned Judges 


remarked that Jwala Singh v. Dwarka Das > 


(1) 137 P R 1890. 
(2) 96 P R 1906. oe & 
3) 88 PR 1914; 26 Ind. Cas. 743; A I R 1914 Lah. 
$45; 233 P L R 1915, 

(4) A IR 1930 Lah. 904; 132 


Ind, Oas. 12; 31 P L 
R 812; Ind, Rul. (1931) Lah. 524, ce 
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(5) and Nand Singh v. Kapuria, 61 Ind. Cas. 
895(6), did not lay down good law in this res- 
pect. In Shiv Narain Singh v. Muni Lal (D, 
an ala jagir was held to be exempt érom 
attachment under the provisions of the Civil 
Procedure Code. There too, the subject- 
matter of the case was a jagir granted 
to a petty sovereign of Cis Sutlej States 
prior to the British accession in 1849. 
Counsel for the appellant has mainly relied 
on Sham Lal v. Gurbachan Singh (8), in 
support of his contention, but we do not 
consider that that judgmentis of any help 
to the appellant in the determination of 
the question new before us. In the pen- 
ultimate paragraph of the judgment of 
Abdul Qadir, J. with which Sir Shadi Lal, 
C. J. agreed, it has been clearly remarked 
that the respondent in that case had not 
discharged the onus that lay upon him to 
prove that his jagir was a political pen- 
sion. and as the learned Judges were of 
opinion that this question was to be deter- 
mined in every case that arose, the autho- 
rity would not be of general application. 
It may further be observed that Shadi 
Lal, J. was a party to the decision in 
Karar Hasan v. Mustafa Hassan (3). It 
may be remarked that if once it is held 
that the jagir in question is a pension, 
there can be no question but that it is 
political. Agreeing, therefore, with the 


‘learned Judge of this Court that the jagir 
in question is a political pension, we dis- 


miss this appeal but leave the parties to 
‘bear their own costs before us. l 
D. ¿Appeal dismissed. 
(5592 PL R 1904. 
(6) 6L Ind, Oas. 895. 
(7) AIR 1934 Lah, 881; 155 Ind. Oas. 540; 36 P L 


R 103; TR L 730. 
(8) ‘AI R1930 Lah. 806; 123 Ind. Oas. 283; 31 P L 


R 201; Ind. Rul. (1930) Lah. 427. 
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. Civil Appeal No. 443 of 1930 
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VankatasuBaa Rao, Orra. C. J. 
CORNISH-AND VENKATARAMANA 
Rao, Jd. 
LAKSHMI AMMAL AND ANOTAER — 

APPELLANTS 


Versus 
ANANTHARAMA AYYANGAR 
AND ANOTHER— RESPONDENTS 
Hinds Law of Inheritance (Amendment) Act CTI of 
29), s. 2—Hindu male dying before Act, succeeded 
by Limited female heir —Such female heir living after 
passing of Act—Succession of revisioners, to deceased 
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male when opens—Law governing such succession— 
Nature of estate, taken by widow — Alienation— 
Remote reversioner instituting declaratory suit, in 
presence of nearer reversioners — -Suit, if should be 
dismissed—Ezercise of judicial discretion—Making 
nearest reverstoner party. 
Under the Hindu Law it is the death of the female 


heir that opensthe inheritance to the reversioners, . 


who till then possess an inchoate right, generally 
termed a spes successionis ; in other words, the male 
holder is regarded by the law as having lived up to 
and died at the moment of the death of the female 
heir. Whena female heir intervenes, therefore, the 
fictional death of 2 Hindu male is something differ- 
ent from his actual death, the result being that the 
date of his death is for this purpose postponed to the 
death of the limited owner. 

Consequently the succession to a Hindu male dying 
before the passing of Act II of 1929, leaving a 
female heira limited owner under the lew, whois 
_ alive after the Act has come into force, opens out 
after passing of the Act and ig governed by the pro- 
visions ofthat Act. Krishnan Chettiar v. Manickam- 
mal (4), overruled. 

[Case-law discussed. | 

The position of a Hindu widow or other female heir 
is an anomalous one, for, although she is said to 
possess a qualified interest, she can in certain circum- 
‘ stances alienate the -entire estate. She is thus 

E sense the heirof the last male holder. -[p. 9, 
col. 1. 

Per Madhavan Nair and Stodart, JJ., in Final 
Judgment.—Though the law doesnot generally en- 
courage declaratory suits by remote reversioner when 
nearer reversioners are in existence, still it is not 
always necessary that such suits should be dismissed, 
for Courts in a proper casemay well allow the suit to 
go on, taking care to safeguard the interests of the 
nearer reversioners in existence. In such @ case the 
Court must exercise a judicial diserction in deter- 
mining whether the remote reversioner is entitled to 
sue and would probably require the nearest. rever- 
sioner to be made a party to the suit. [p. 11, col. 2.) 

[Oase-law discussed. ] 


O; A, against the decree of the Sub- 
fr te ` Tinnevelly, in O. S. No. 66 of 
' 1927. 2 


Messrs.' S. Srinivasa Ayyengar, P. N. 
Appuswami Iyer and A. Nagaswami Iyer, 
for the Appellants. 


Messrs.- T. R. Venkatarama Sastriar, T. 
M. Krishnaswami Iyer and R. Krishna- 
swami, for the Respondents. 


OPINION 


Venkatasubba Rao, Offg. C. J.—The 
question referred to the Full Bench is, 
whether the succession to a Hindu male 
dying. before the passing of the Act II of 
1929, leaving a female heir a limited 
owner under the law, who is alive after 
the Act has come into force, is governed 
by the provisions of that Act. The last 
male holder was one Venkatakrishna, who 
died a minor on July 11, 1922. He was 
succeeded by his mother, Lakshmi Ammal 
defendant No. 1), agains -whom the action 
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has been brought by the plaintiffs claiming 


. to be the presumptive reversioners, with 


a view to obtain certain reliefs in regard 
to her deceased son’s estate. The plaintiff's 
right is challenged by the sister of Ven- 
katakrishna® 
No. 2 in the suit) and her son, who allege 
that under the Act they have a preferential 
right to the succession; and if this con- 
tention is well founded, the *plaintiffs 
would cease tobe the nearest or presump» 
tive reversioners. Act No. If of 1929 re- 
ceived the assent of the Governor-General 
on February 21, 1929, on which date it 
came into force. The short question to be 
decided is, whether the succession to Ven- 
katakrishna, who died before the Act 
leaving his mother as his immediate heir, 
is governed by that Act or by the lawin 
force previously. This,in turn, depends 
upan the question, when does the succession 
to a Hindu male open? 

This Act, as its Preamble shows, has 
been passed with a view to alter the order 
of succession to a Hindu male dying intes- 
tate. In the present case, if Venkatakrishna 
who was succeeded by his mother is to-be 
deemed as having died in 1927, the provi- 
sions of this Act can have no operation. 
But the true principle seems to be that 
under the Hindu Law it is the death of 
the female heir that opens the inheritance 


Sundarathammal (defendant, 


to the reversioners, who till then possess - 


an inchoate right, generally termed a spes 
successionis; in other words, the male 
holder is regarded by the law as having 
lived up to and died at the moment of the 
death of the female heir. When a female 
heir intervenes, therefore, the 
death of a Hindu male is something differ- 
ent from his actual death, the result being 
that the date of his death is for this 
purpose postponed to the death of the 
limited owner. If this principle is kept in 
mind, the question presents no difficulty. 


It would be begging the question to say’ 


that to adopt this view would be to give 
retrospective effect to the Act. Ifa male 
intestate succeeded by a female heir is 
assumed as dying on the day of his actual 
death which happens to be before the Act, 
to apply the provisions of this enactment 
to such a person would undoubtedly 
amount to giving it retrospective effect. 
But the true doctrine of the Hindu Law is 
thus declared by their Lordships of the 
Judicial Committee: 

“The succession does not open to the heirs of the 


husband until the termination of the widow's 
estate. Upon the termination of that estate the 


fictional. 
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property descends to those ‘who have been “the 
heirs of the, husband, if he had lived up to and 
died at the moment of her death: Moniram v. 
Keri Kolitant (1) at p. 154.*" 


The position of a Hindu widow or other 
female heir is an anomalous one, for, 
although she is said to possess a qualified 
interest, she can, in certain circumstances, 
alienate the entire estate. That she is 
thus in one sense the heir of the last mate 
holder Cannot be disputed. Referring to 
the widow, their Lordships say that what 
she holds is t'an estate of inheritance to 
herself and the heirs of her husband”; 
Moniram v. Keri Kolitani (1) at p. 154*: 
The persons described here as the heirs 
of the last male holder are the’ rever- 
sioners, whose interest, so long as the 
female holder is alive, is only contingent, 
“differentiated little, if at all, from a 
spes successionis”; Janaki Ammal v. Nara- 
yanaswami Ayyar (2) at p. 2097. The case 
last cited is an-instructive one. There, the 
Courts in India declared the plaintiff to 
be the nearest reversionary heir of the 
deceased Ramaswami Ayyar, after the 
lifetime of defendants Nos. 1 and 2, his 
widow and mother. Their Lordships of the 
Judicial Committee held that such a declara- 
tion was both unavailing and premature, 
for as they point ont: 

“The question of who is the nearest reversionary 
heir or what is the class of reversionary heirs, 
falls to be settled at the date of theexpiry of the 
ownership for life or lives—that is to say, in the 
present case, at the death of the survivor of the 
TE and her late husband's mother; 
p. 209}. 


The Hindu Law conception is this: So 
long as a female heir is alive, no one can 
claim any vested interest in succession, a 
fortiori there is no vesting at the date of 
the male holder's death, in other words, 
the crucial date is that of the death of the 
female heirs, on whose death alone the 
succession opens. The Judicial Committee 
has repeatedly declared that the succession 
ag only on the death of the female 
air. 
as already stated, their Lordships observe: 

“The succession does not open to the heirs of the 


ae until the termination of the widow's estate: 
p. 151%.” 


Again, in Thakurain Jaipal v. Bhaiya 


. i 
Dr C 776; 7 I A 115; 6 CLR 322: 4 Sar. 103 


(2) 43 I A 207; 37 Ind. Cas. 161; AIR 1916P0 
117;39 M 634; 20M LT 168, 31M LJ225;14 A LJ 
997; (1916) 2 M W N 188; 20 C W N 1323; 18 Bom. LR 
856; 24 O L J 300; 4 L W 530 (P 0). 

* Page of 7 L A—|Ed.| 
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Indar Bahadur Singh (3) after 1efusing 
to interfere with a declaration granted by 
the lower Courts in favour of certain fever- 
sionary heirs, their Lordships, in order to 
guard against any possible misapprehen- 
sion, emphasize: 

“Whenever the inheritance opens by the death of 
the widow, the present decision will have gettled 
nothing as to who should succeed: Thakurain Jaipal 
v. Bhaiya Indar Bahadur Singh (8) at p. 70*." 


The same idea that the succession does 
not open prior to the death of the female 
heir, is again expressed in Janaki Ammal 
v. Narayanaswami Ayyar (2) already quot- 
ed, at p. 209}. The plaintiff's learned 
Counsel has argued that thereis what is 
kuown as a fixed line of succession, with 
which the Act could not have intended 
to interfere. The answer is simple. There 
is no interference with any vested righis 
at all. During the lifetime of the female 
heir it cannot be predicated who would 
be the reversioner who would succeed. 
Possibly none who was alive at the death 
of the last male holder would eventually 
survive to succeed to his estate; how can 
it then be stated that anyone’s vested 
rights are interfered with? Again, a case 
may be conceived where asuit is brought 
for the safeguarding of the estate by the 
presumptive reversioner on behalf of all 
the reversionary heirs, but at the death of 
tte female heir, not one of the rever- 


sioners existing at the date of the action 


may be alive to reap the benefit of the 
decree. The notion therefore of a fixed 
line of succession seems opposed to the 
principles governing this branch of the law. 

In our opinion, therefore, the plaintiffs 
are not the presumptive reversioners of 
Venkatakrishna, and we base that view 
upon what we consider is thetrue doctrine 
of the Hindu Law. As for the authorities, 
in all the decided cases this view has been 
taken, excepting in Krishnan Chettiar v. 
Manickammal (4). In our opinion, that 
case, with great respect, was wrongly 
decided and. it is unnecessary, having 
regard to what we have said, to discuss 
it in any detail. Moreover, in Allahabad, 
Lahore and Patna the view that we have 
indicated has prevailed: Bandhan Singh 


v. Daulata Kuer (5), Rajpali v. Surju Raz 
(3) 31I A 67; 26 A 238; 7 O C239 8 Sar. 625 
O 


P ; . 
(3) 57 M 718; 147 Ind. Cas, 1139; AT R 1934 Mad. 
138; 66 M L J 70; (1933) M W N 1404; 39L W 73;6R 


M 417. 
(5) AIR 1933 All. 152; 138 Ind, Cas. 389; (1932) A 
L J 384; Ind. Rul. (1932) All. 400. 
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(6), Shib Das v. Nand Lal (7), Shakuntla 
Devi v. Kaushalya Devi ($, Chulhan v. Akli 
= Banaini (9) and in some of those cases, 
especially in Shakuntla Devt v. Kaushalya 
Dewi (8) the arguments adopted in Krishnan 
Chettiar v. Manickammal (4) have been 
fully angwered. In the result, we would 
answer the reference by stating that in 
a case like the present, the succession 
opens to the heirs of the last male holder 
after the passing of the Act and is therefore 
governed by its provisions. 


[On receipt of the opinion of the Full 
Bench the case was placed before Madha- 
. van Nair and Stodart, JJ. for final judg- 
ment]. - 


Madhavan Nair, J.—The essential facts 
necessary for the disposal of the appeal 
have been stated in our Order of Reference 
to the Full Bench. The suit was insti- 
tuted by the plaintiffs who were the 
nearest reversioners to the estate of the 
last male holder at the time of the institu- 
tion of the suit. But the question was 
' raised by defendant No. 2, having regard 
. to Act IL of 1929, that she and her son 
were nearer. reversioners than the plaintiffs 
and that the latter are therefore not entitled 
to maintain the suit. The Full Bench has 
now answered the question that in a case 
like the present the succession cpens to 
the heirs of the last male owner after the 
passing of the Act and is, therefore, gov- 
erned by its provisions. It would follow 


from this decision that defendant No. 2 - 


and her son, that is the sister and her 
son, are nearer reversioners to the estate of 
the late Venkatakrishna Ayyangar than the 
plaintiffs. It may be mentioned here that 
the son of defendant No. 2, who is a minor 
under her protection, is nota party to the 
suit. 

On the answer of the Full Bench it is 
argued by the appellants that-the plain- 
tiffs not being the nearest reversioners, 
are not entitled to iastitute the suit and 
it must, therefore, be dismissed. On the 
other hand, the respondents argue that 
the suit of the plaintiffs being of a repre- 
sentative character, need not necessarily 
be dismissed and that the merits of the 
appeal should be gone into. On these 


(6) AI R 1936 All. 507; 163 Ind. Cas. 756; 58 A 1041: 


(1936) A LJ 659; 1936 O L R 641; 9RA 66 (FB). 
- 47) A I R1932 Lah. 361; 138 Ind. Oas. 291; 13 Lah. 
178; 33 P L R 423; Ind. Rul, (1932) Lah, 454, 
(8) A I R 1936 Lah. 124; 16 2 Ind. Cas. 718; 17 Lah. 
356; 38 PL R 673; 8 R L 946. 
(9) A I R 1934 Pat, 324; 150 Ind. Cas. 1039; 15 P L 
T 707; 7 R P 68, e 5 
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R 764; 8 IA 14; SOL 
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arguments the first question for our deci- 
sion is whether the appellant's contention 
should be accepted and the suit should be 
dismissed. The appellants’ learned Coun- 
sel referred to various cases. In the leading 
case of Rani Anand Kunwar v. Court of 


Wards (10) to which reference is usually - 


made in all the decisions dealing with 
this question, their Lordships of the Privy 
Council laid down the general ryle thata 
declaratory suit | 

“must be brought by the presumptive reversioner, 
that is to say, by the person who would succeed 
if the widow were to die at that moment Such 
a suit may be brought by a more distant rever- 
sioner if those nearerin succession are in collusion 
with the widow or have precluded themselves 
from interfering........The right to sue must, in 
their Lordships’ opinion, be limited. If the nearest 
reversionary heir refuses, without sufficient cause, 
to institute proceedings, or if he has precluded 
himself by his own act or conduct from suing or 
has colluded with the widow, or concurred in 
the act alleged to be wrongful, the next presum- 
able reversioner would be entitled to sue... ...... 
In such a case... ...the Court must exercise a 
judicial discretion in determining whether the 
remote reversioner is entitled to sue, and would 
probably require the nearer reversioner to be made 
a party to the suit.” 

In Kalicharan Singh v. Bhageshra Kun- 
wart (11) it was held that there is 
no ground for the proposition that it is 
competent to persons who are not in fact 
the nearest reversioners to sue where the 
actual nearest reversioner iS a minor. In 
that decision it was pointed out by the 
learned Judges: “Indeed so far as we are 
aware, there is nothing to prevent the 
minor suing through a next friend at this 
stage”. In Shib Das v. Nand Lal (7), Musam- 
mat R, having succeeded to the property 
of her deceased son, made a gift of the 
same to her daughter's son. The reversioners 
in the fourth degree were, in April 1925, 
granted a decree declaring that the gift 
would not affect their rights after the death 
of Musammat R, but while the appeal from 
this decision was pending and while Musam- 
mat R, was still alive, the Hindu Law of 
Inheritance (Amendment) Act.If of 1929, 
came into force. This altered the order of 
succession s0 as to make the donee (sister’s 
son) rank before the. plaintiff reversioners. 
It was held that as Musammat R, was still 
alive at the date of the coming into force of 
the new Act,the appeal must be accepted and 
the suit must be dismissed: see the head 
note Sita Saran v. Jagat (12), it was held, 

381; 4 Sar. 195 


(P O). 

(LÍ) 47 A929; 89 Ind. Cas. 374; A I R 1925 All 585; 
23 A L 1653. 

(12) 49 A 815; 102 Ind. Cas. 296; A I R 1927 All. 811; 
25 A L J 636, 
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` folowing the Privy Council decision in 
. Rani Anand Kunwar v. Court of Wards 
(10) that if the nearest reversionary heir 
refuses, without sufficient cause, to institute 
proceedings, or if ha has precluded himself 
by his own act or conduct from suing, or 
has colluded with the widow, or concurred 
in the act alleged to be wrongful, the next 
presumable reversioner would be entitled 
to sue, In such a case, upon a plaint stating 
the circumstarces under which the more 
distant reversionary heir claims to sue, the 
Gourt must exercise a judicial discretion in 
determining whether the remote reversioner 
is entitled to sue, .and would probably 
require the nearer reversioner 10 be made a 
party to the suit. Amongst the other cases 
cited, reference may be made to Ram Tawak- 
kal Tewari v. Dulari (13) and Chulhan v. 
Akli Baraini 9). Relying on these cases the 
appellant's learned Counsel argues that the 
plaintiffs had no justification to proceed with 
the suit seeing that they are not the nearest 
reversioners, especially so since they did not 
make the minor son of defendant No. 2 
a party, even though it was pointed out to 
them that they should do so having regard 
to Act H of 1929. 

The respondents contend that though 
suits by reversioners when nearer rever- 
sioners are in existence had been dismissed, 
it does not -necessarily fellow that- they 
should, in all cases, be distnissed, that the 
Court has a discretion in such cases and 
that tho plaintiffs may be allowed to go on 
with the suit. In Deoki v. Jwala Prasad 
(14), the plaintiff alleging himself to be the 
nearest reversioner of her husband brought 
a suit against a Hindu. widow. At the time 
of the suit there was in existence a nearer 
heir, a minor daughter of the defendant 
who lived with her, but she was not made 
a party to the suit. The learned Judges 
pointed out that although it is not correct to 
say that the existence of a nearer female 
heir can always be ignored by the next 
male héir, yet even without any express 
proof cf refusal, concurrence or collusion on 
her part, the Court may exercise its dis 
cretion and grant declaratory relief to the 
male reversioner and without insisting upon 
the female heir being joined in the suit, 
. provided such a course is not prejudicial to 
her interests. This case is strongly relied 
upon by the respondents to show that cases 
may arise where even when a nearer re- 


(18) 154 Ind. Cas. 412; A IR 1934 All. 469; 7R_A 


(14) 50 A .678; 113 Ind, Cas. 737; AT R 1928 All, 216; 


2 A L J 449. 
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versioner is not made a party, relief may 
be given in a suit by a remote reversioner. 
In Subba Rao v. Venkayya (15), pleintiffs 
as reversioner brought this suit in 1917 for 
a declaration that an adoption alleged to 
have taken place in June 1921, was neither 
true nor valid. By the time the suit came 
on for trial, Act If of 1929 had been passed, 
with the result that defendants Nos. 5 to 7 
became nearer heirs than the plaintiffs, and 
got themselves impladed as parties. Defen- 
dants Nos 5to7 did not support the adop- 
tion but asked for a declaration in terms of 
the plaint. It was contended that the 
plaintiffs ceased to be the nearest rever- 
sioners as soon as Act II of 1929 came into 
force and that they had. no locus stand? to 
maintain the suit. The learned Judges 
held that there was no legal bar to the 
maintainability of the suit and that the 
declaration could be grated. A dismissal 
of the suit in the circumstances would 
practically amount to the preclusion of 
the possitility of the declaratory suit in 
this case and defeat the policy of the law 
underlying the principle that suits relating 
to the status of a person should, as far as 
possible, be tried within a reasonable time 
and before evidence bearing upon the 
question is lost by lapse of time: see the 
head-note. Reference was also made to 
the decision in Baldeo Dube v. Shamdhur 
Pande, 23 Ind. Cas. 809 (16), to show that 
declaratory reliefs are always matters of 
discretion for the Court. 

An examination of the above decisions 
reveals that though the law does not 
generally encourage declaratory suits by 
remote reversioners when nearer rever- 
sioners are in existence, still it is not 
always necessary that such suits should 
be dismissed, for Courts in a proper case 
may well allow the suit to go on, taking 
care to safeguard the interests of the 
nearer reversioners in existence. In this 
connection attention may be drawn to the 
following passage in Rani Anand Kunwar 
y. Court of Wards (10), already quoted: 

“In such acase the Court must exercise a judi- 
cial discretion in determining whether the remute 
reversioner is entitled to sue and would probably 


require the nearest reversioner to be made a 
party to the suit." 


In the present case the entire evidence 
with respect to the relief asked for has 
been given by the plaintiffs and Ex. G 
has been declared by the lower Courts to 
be valid only during the lifetime of 
defendant No. 1. The acts of defendants 

(15) (1936) M W N 1111. 

(16) 23 Ind, Cas, 809; A I R 1914 Qal, 518, 
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Nos.'1 and 2 have been shown to be 
prejudicial to the interest of the plaintiffs. 
They may be prejudicial to the interest of 
the minor son of defendant No.2 also. Of 
course defendant No.2 sided with defen- 
dant No. 1, her mother. What the attitude 
of the minor son inthis matter may be, 
cannot be stated at the present moment 
because he is not a party tothe suit. As 
pointed out in Rani Anand Kunwar v. 


Court of Wards (10, and in Kalicharan. 


Singh v. Bhageshra Kunwari (11), it appears 


to us that the proper action to be taken. 


in this case should be to ask the plain- 
tiff-respondents to make the minor son of 
defendant No. 2 a party-defendant to the 
suit, so that the case on behalf of the 
reversioners may once for all be tried 
and disposed of. At present defendant 
No. 2’s son is a minor and under the 
protection of his mother. He being a minor 
‘his interests will have to be represented by 
a guardian. 

In the circumstances of this case it 
will not be proper to make the mother his 
guardian. We would, therefore, set aside 
the decision of the lower Court and give 
permission to the plaintiffs to proceed with 
the suit making defendant No. 2’s minor 
son a party to the suit represented by a 
proper guardian. We are told that his 
paternal uncle.and paternal grandfather 
could well represent his interests ; but who 
his proper guardian should be must be 
left for the decision of the parties and of 
the Court. After the minor son is madea 
party-defendant, if his: guardian wishes he 
may transpose himself as a plaintiff if 
necessary. We asked the Counsel whether 
they would be ina position to agree, after 
making defendant No. 2’s son a party to 
the suit, to accept the evidence already 
recorded as evidence for the purpose of 
the continuance of the case, but they have 
not been able to give us any assurance on 
the point. If the guardian insists that 
the case must go on afresh, he may file 
his statement and the case will ‘have 
to be heard and tried de noro. We sat 
aside the decision of the lower Court and 
remand the entire casefor praper disposal 
according to law in the light of our obser- 
vations. Having regard to the course the 
case has taken, we express no opinion on 
the various findings recorded by the lower 
Court. The appellants are entitled to get 
the costs of this appeal. No costson the 
memo of objections. The other costs will 
be provided for in the decree ofthe lower 
Court. The court-fee will be ‘refunded 


MOTIRAM v. KARU {| NAG.) 


ITLIO | 
both in the appeal and in the memo. of 
objections. 

A-D. 


Appeal allowed. 


NAGPUR HIGH COURT. 
Civil Revision Application No. 212 


of 1935 
January 4, 1937 ° 
POLLOCK, J, 
MOTI RAM—PLAINTIFP—ÅPPLIOANT 
VETSUS 


KARU—Oppositg Party 

Oaths Act (X of 1873), s. 9, 10, 11—Party offering 
to be bound by special oath -Whether can withdraw 
from it. 

A party which has offered to be bound by any 
special oath is not entitled as of right, to withdraw 
that offer but the Court may allow him to do 
so if it considers that there is ground for so doing: 
otherwise the Court should administer the oath. 
Sher Khan Mahmud v) Syed Ali (1), held obiter and 
not followed, Rup Singh Nayal v. Arjun Sen (9), 
dissented from. 

[Case-law referred to. | 

App. fcr revision of the decree of the Court 
of the Judge, Small Causes, Sakoli, dated’ 


ties 14, 1935, in Civil Suit No. 582 of 


Mr. Hidayatullah, for the Applicant. 

Order.—The plaintiff sued to recover 
Rs. 50 which he said had been deposited 
with his cousin, the defendant. The de- 
fendant denied this deposit and stated 
some time ‘during the course of the trial 
that he was prepared to accept the evi- 
dence of Sheoram and Nago (P. Ws. Nos. 2 
and 3) if they took a special oath. Bub- 
sequently he withdrew this offer though 
again itjis not clear at what stage iif 
happened, and the special oath was ap- 
parently not’ administered to either of 
these two witnesses. 

Section 9 of the Indian Oaths Act (X of 
1873) provides that when any party offers 
to be bound by any special oath, if such 
oath is made by the other party or by any 
witness, the Court may, if it thinks fit, 
ask such party or witness whether or not 
he will make the oath, and s.10 provides 
that if such party or witness agrees to 
make such a oath, the Court may proceed to 
administer it. Under s. 11 the evidence so 
given shall, as against the person who 
offered tobe bound as .aforesaid, be con- 
clusive proof of the matter stated. In Sher ` 
Khan Mahmud v. Syed Ali (1) there was an 
obiter dictum by Guha, J., that such an 


-ofer .csn be withdrawn before it is-ave 


(1) 35 OW N 1380; 132 Ind. Oas, 682; “Ind. -Rul 
(1931) Cal. 602; A I R 1931 Cal. 549, 
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cepted. The sections which 1 have quoted 
above'do not provide for such a withdrawal 
but lay down that the Court may, if it 
thinks fit, administer such an oath. I res- 
pectiully agree with the various decisions 
that a party which has offered to be bound 
_ by any such oath is not entitled as of 
right, to withdraw that offer but that the 
Court may allow him to do so if it con- 
siders that there is ground forso dcing; 
otherwis® the Court shculd administer the 
oath. See Salik Ram v. Wali Ahmad (2), 
Ram Bhaj v. Duni Chand (3), Hamid Ali v. 
Nagi Ali (4), Ram Narain Singh v. Babu 
Singh (5), Abaji-v. Bala (6), Thoyi Ammal 
v: Subbaroya Mudali (lj and Chiddu v. 
Kunwar Sen(8). The contrary view in Rup 
Singh Nayal v. Arjun Sen (9) appears to 
me, wiih due respect, to be not in accord- 
ance with the provisions. of.the Indian 
Oaths Act (X of 1873). 

The decree is, therefore, set aside and 
the case is remanded for further enquiry. 
The defendant should be asked whether 
he is prepared to adhere to his offer to 
be bound by the special oath of the above 
‘two witnesses, and if not, why he wishes 
to withdraw that offer. 
good grounds. giver for withdrawing the 
offer, the special oath should be adminis- 
tered to these two witnesses and the case 


décided in accordance with their evidence. 


Tie application is accordingly allowed. 
The costs will abide the event. No Coun- 
a fee is allowed as no certificate has been 
ed. 
D Application allowed. 


(2) 49 A 388; 100 Ind. Cas, 473; 25 A LJ.297; AI R 
1927 All. 590. | 


(3) AI R 1926 Lah. 240; 92 Ind. Cas. 813 


a? A 1R1925 Oudh 104; 84 Ind. Cas, 729; 270 0 


G 18 A 46; A W N 1895, 158. 
(6) 22 B281. 

(7) 22 M 234, - 

(8) 29 A49; 3A LJ 654; A WN 1906, 260. 

(9) AIR 1935 All. 276; 153 Ind. Cas, 686;7R A 
565; (1935) A L J 212; (1935) A L R50. 


PESHAWAR JUDICIAL COMMIS- 
=. SIONER’S COURT 
Civil Revision Petition No. 120 of 
1937 | 
: June 28, 1937 
ALMOND, J. O. AND MIR AHMAD, A. J. C. 
SOBHA RAM CHELA RAM—PLAINTIES 
—PETITIONER 
versus 
Firm BHAINSIRAM-JANJIRAM 
AND ANOTHER— DEFENDANTS—OPPOSITE 





* 


PARTY 
Court Fees Act (VII of 1870), Sch. II, Art. 17 (vi)— 


If there are no 
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Suit for money against joint family consisting of 
two brothers—Personal decree against one only but 
decree agatnst both fe respect of their ri an Mae 
amily property — Appeal, praying or persona 

pci ge da other — Court-fees of Rs. 10 phid— 
Suffictency of. , 

Where in a suit for recovery of money against a 
joint Hindu family consisting of two brothers, the 
plaintiff gets a decree against both the brothers with 
respect totheir shares in the joint family property 
but personal decree against one only, and the plain- 
tiff appeals praying for & personal decree against the 
other also, the reliefsought by him being impossible 
to be valued in money, Art. 17 (vt) of Sch. H, Court 
Fees Act, applies and the court-feeg on appeal, of 
Rs. 10, is, therefore, sufficient. Jagan Nath v. Lakhmi 
Bai Anant (1) and Bulagi Das v. Lal Chand (2), 
followed. 


0. R. P. against an order of the District 
Judge, D. L Khan, dated December 23, 
1936. 

Lala Ram Labhaya Mal, for the Peti- 
tioner. 

Lala Gobind Das, for the Opposite 
Party. 

Mir Ahmad, A. J. C.—Sobha Ram 
brought a suit for recovery of Rs. 2,0u0 
against what he alleged to be a joint 
Hindu family concern named Bhainsiram 
Janjiram of which the members were 
Bhainsiram and Gela Ram. The learned 
Senior Sub-Judge, D. I. Khan, gave a 
decree against Gela Ram personally as 
well as against his share in the joint 
family property and against Bhainsiram 
only to the extent of his interest in the 
cc-parecenary. The plaintiff presented an 
appeal- to the District Court at D. I. Khan 
and prayed that Bhainsiram may also be 
made personally liable. The appeal was 
instituted on a court-fee of Rs. 10. The 
learned District Judge ordered the plaintiff 
to -pay ad valorem court-fee on Rs. 2,000. 
He failed to do so and his appeal was 
rejected. The plaintiff has come up on 
revision to this Court and has urged that 
the relief prayed for was not one, the 
value of which could be ascertained in 


‘money and that hence his appeal was 


correctly stamped as-required by Art. 17 (vi) 
of Sch, IJ, Court Fees Act. The learned 
Counsel for the petitioner has referred us 
to Jagan Nath v. Lakhmi Bai Anant (1) and 
Bulagi Das v. Lal Chand (2). These rulings 
are on all fours with the case befcre us 
and. it was held that a court-fee of 
Rs. 10 was sufficient. The learned Counsel 
for the respondent has not been able to 
cite any direct authority to the contrary. 

On giving the matter our careful consi- 

(1) A IR 1935 Bom. 111; 154 Ind. Cas, 330; 59 B 439; 
86 Bom, L R 1220; 7 R B 324. 


(2) A IR 1934 Lah. 865; 155 Ind. Cas. 752;36 PLR 
104; 7 R L769. - . 


® 
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deration, we have come to the conclusion 
that the view of the Bombay and Lahore 
High Oourts is correct. Itis impossible to 


value -in money the relief which is being ` 


sought by the plaintiff on appeal, that is 
to say that Bhainsiram should be made 
personally liable. The personal liability 
of Bhainsiram may be worth thousands or 
‘may not be worth anything at all. We 
hold that Art. 17 (vi), Court Fees Act, 
applied and the appeal of Sobha Ram to 
the District Court bore a correct court-fee. 
We, therefore, accept the petition, set aside 
the order of the District Judge and remand 
the case to him for disposal-on merits. 


The costs shall follow the event. Pleader’s 
fee Rs. 32. . 
= op. Case remanded. 


as EE 


RANGOON HIGH COURT 
Second Civil Appeal No. 305 of 1936 - 
March 8, 1937 ` 
Mosz Ly, J. 
MAUNG KHIN GYI—ApreLtant 
` — VETSUS 


” RAHIM ULLA KHAN—Rasponpent - 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 63, O. II, r.2—Suit for mere declaration, tf les 
even after property in suit is sold—Subsequent suit 
to recover price, if barred—Parties to suit—Judg- 
-ment-debtor'’s legal representatives, if necessary 
parties—Second appeal—Grounds of fact, if can be 
gone into, 

Where there has been a claim under O. XXI, 
r. 58, Oivil Procedure Code, a suit for a bare 
declaration will always lie under O. XXI, r. 63, 
and even where the goods have been sold before 
the suit is filed, the plaintiff is not bound in 
either law or practice to claim any consequen- 
tial relief, for once he has obtained his declara- 
tion he is not barred by the provisions of O. II, 
r 2, from filing a subsequent suit for recovery .of 
the value of the goods or the auction price or what- 
ever it may behe sues for. Kakayanv. Lee Like 
(1), followed, U Po Thein y. A O. K. R. M. Firm 
2), Ambu v.. Ketlilamma (3), Kristnam Suraya v, 

athma Bee (4) and Yellamaraju Venkatasubba Rao 
v. Vigneswaradu (5), relied on, , 

The judgment-debtor’s legal representatives are 
necessary parties to a suit under O. XXI, r. 63, Civil 
Procedure Code. Ghasi Ram v. Mangal Chand (86), 
referred to. 

The grounds of fact relied on in the lower Courts 
cannot be gone into in second appeal. - _ 

N.O A. against the decree of the Dis- 
trict Court, Thaton, in O. A. No. 19 of 
1936. , 

Mr. J. K. Munshi, for the Appellant. 

Mr. Tun Aung, forthe Respondent. 

Judgment.—The facts of the litigation 
are as follows: Muhammad Yunoos got a 
simple money decree against Khansab 
Nyadali Khan. Yunoos sold his decree to 


Muhammad Yacoob who attached the house 
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now in question in execution: Abdul 
Samad bought the house -at the aultion. 
Then Rahim and Karim Ullah Khan, minors 
by their next friend Khansab, applied 


unsuccessfully for removal of the attach- 
ment claiming that they owned the house, 


Khansab died and then they filed the pre- . 


sent suit. through another next friend 
againt Yacoob and Samad. Both lower 
Courts have given them a decree, --This 


second appeal is on two grounds of aw that -- 
tte judgment-debtor'’s legal representatives . 


were necessary parties to the suit and that- 
the suit was not maintainable under O. XXI, 
r, 63, the order under which it was filed, 
as the property had been sold. As to this, 
second point of law, I will here repeat the 


judgment in Kakayan V. Lze Like, Second | 
Appeal No. 215 of 1936 (1), which disposes _ 
-of that point : 


‘The two lower Courts have come to a concur- 
rent finding inthe suit for a declaration ander 


O. XXI, r. 63, Civil Procedure Code that the cattle ` 


in question belonged to the plaintiff and were not 
liable to be attached. The ground ofappeul in this 
second appeal is thata suitfora bare declaration 


without consequential relief did not lie as the cattle ` 
‘had been sold at Court auction before the filing of 

the suit. 
' 0. K. E. M. Firm (2), that where there has been 
a bare , 
XXI, r. 63, ~ 
and even where the goods have been gold beforethe - 


It was pointedoutin U. Po. Thein v. A. 
a claim under O. XXI, r.58, a suit for 
declaration will always lie under O. 


suit is filed, the plaintiff is not boundin either law - 
or practice to claim any consequential relief for 
once he has obtained his ‘declaration he is not bar- 
red bythe provisions of O. II, r..2from filing a 
subsequent suit for recovery of the value of the 
cattle or the auction priceor whatever it may be he 
sues for. This is clearfrom Ambu v. Ketlilamma (3), 
Kristnam Suraya v. Pathma Bee (4), and Yeliama- 
raju Venkatasubba Rao y. Vigneswaradu (5),a ruling 
exactly on all fours withthe present case.” 


As to the first point, it is true that the ` 
-judgment-debtor’s legal 


- representatives 
should ordinarily have been parties to the 
suit : vide Ghasi Ram v. Mangal Chand (6) 
But inthe trial Oourt the plaintiff said 
that Khansab Myadali Khan had left no 


legal representatives, and the defendant’s 
Advocate said that it was unnecessary- to ' 


join them, if any, as he had taken posses- 
sion. ‘The. grounds of fact relied on cannot 
be gone into in this second appeal. It 
appears to.me that there is no substance in 
the grcunds of law, and this appeal will be 
dismissed with costs, 
ON Appeai dismissed. 
(1) 169 Ind. Cas. 258; A I R.1937 kang. 133;9 R 
Rang. 393 (1). l 
(2) 5 R698: A IR 1928 Rang. 31; 106 Ind. Cas. 368 
(3) li M 23; 1M LJ 28. 3 


(4) 29M 151. 
(5) 56 MLJ52; AI R 1928 Mad. 840: 110 Ind. Cas, 
554; (1928) M WN 336; 28 L W 82.. 

; A WN 1905, 173; 2 A LJ 491, ` 


a 
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_ LAHORE HIGH COURT 
Orintinal Revision Petitions Nos. 588 and 
764 of 1936 
August 19, 1936 
CoOLDSTHEAM, J. 

MOHAMMAD RASHID AHMAD— 
ACOUSED — PETITIONER 
VETSUS ; 
EMPEROR— RESPONDENT 

Stamp Act (II of 1899), s. 2 (H)—Instrument mak- 
ing settlemegt—Agreement by beneficiary to act in par- 
ticular way in consideration of settlement, included 
in instrument—Instrument, tf comes within 8. 2(24'. 

Where an instrument making a settlement in- 
cludes an agreement by the beneficiary to act in 
a particular way in consideration of the settlement, 
the instrument can be regarded as a settlement 
within the meaning of s 2 (24), Stamp Act. 

Gr. Rev. Pet. from an order of the 
face Judge, Karnal, dated December 2, 
1935. 

Mr. Parkash Chand, for Mr. Shamair 
Chand, for the Petitioner. 

Mr. Manohar Lal Mehra. for the Govern- 
ment-Advocate for the Crown. 

Order—This judgment will dispose of 
the two revision petitions Nos. 588 and 
764 of 1936. Musammat Nasib-un-nisa, the 
mother of the two petitioners Mohammad 
Rashid Ahmad and Mir Meharban Ali, 
owned agricultural and residential property 
in Robtak and Hissar District worth ap- 
proximately Rs. 5,32,C00. In order to settle 
disputes between Musammat Nasib-un-nisa 
and Ler sous over this property, the three 
of them on July: 14, 1935, executed and 
registered at Jhajjar an instrument record- 
ing that Nasib-un-nisa transferred her 
rights in all this property to her two sons 
in equal shares, the shares to be deter- 
mined by lot, each of her sons undertaking 
to give her Rs. 30 monthly, and ten maunds 
of wheat annually by way of maintenance. 
The deed also provided that Mir Meharban 
Ali would agree to the appoiniment of a 
second lambardar in the village Barkat- 
abad (included in the: property transferred 
by the deed) and if no second lumbardar 
was appointed, the two sons would, during 
their mother’s lifetime, share the lambar- 
_dar's dues in Barkatabad and Sulakhani 
equally. If Mohammad- Rashid Ahmad 
was appointed lambardar of Barkatabad, 
he would not have any right to the lam- 
bardar's dues in Sulakhani. The deed was 
stamped with a stamp of the value of one 


rupee. 


The default-clauses are not clearly ex- 
pressed but it is admitted that {heir inten- 
tion was that if the sons did not give their 
mother the cash and grain fixed for her 
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maintenance, tke transfer of the land 
in their favour would be ineffectual. On 
August 16, 1933, a year after the deed 
had been registered, Damodar Mal, athe 
Head Registration Muharrir, Rohtak, who 
had received the document from the Regis- 
trar's Office at Jhajjar in due course, 
brevght it to the notice of the Collector, 
Rchtak, that the deed was under stamped, 
as it was a deed of gift the stamp on 
which under Art. 33, Sch. I to the Stamp 
Act, was a great deal mcre than one rupee. 
Twenty months. later, in April 1935, a 
complaint was filed by a Stamp Auditor 
in a Rohtak Magistrate's Court charging 
Musammat Nasib-un-nisa, Mohammad 
Rashid Abmad and Mir Meharban Ali under 
ss, 62 and 64, Stamp Act. The Magis- 
trate found that the deed was a deed of 
settlement as defined in s. 2 (24) (b), Stamp 
Act, the stamp on which should, according 
to Art. 58, Sch. I, have been of the value 
of Rs. 3,990, the value of the property set- 
tled being Rs. 5,31,9:9. He found that 
the accused had not acted with fraudulent 
intent in under-stamping the deed and 
acquitted them of the offence under s. 64 
of the Act. He convicted them all under 
s. 62 and sentenced them to a fine of 
Rs. 500 each or six months’ simple impri- 
sonment in default. On appeal, the Sessions 
Judge upheld the conviction but consider- 
ing that Musammat Nasib-un-nisa was a 
purdahnashin lady acting under her sons’ 
guidance reduced her sentence to Rs. 5. 
Mohanimad Rashid Ahmad and Mir Mehar- 


‘ban Ali have petitioned against their con- 


viction. Their Counselhas taken one point 
only, namely that the lower Courts bave 
erred in holding the deed to be a settle- 
ment. No objection has been taken to the 
valuation of the property concerned or the 
calculation of the. stamp duty on the as- 
sumption that the instrument is a deed of 
settlement. 

Petitioner's Counsel's contention, as I 
understand it, is simply that the deed is 
not a deed of settlement but an agreement 
which was properly stamped with a stamp 


‘of one rupee (in the Ponjab) under Art. 5 


(c}, of the Schedule to the Act. In support 
of this contention his argument is that the 
deed cannot be a seitlement because the 
setilement provisions made by it are con- 
ditional on the performance by the bene- 
ficiaries of their promise recorded in the 


' deed. A settlement, he contends, must be 


independent of consideration and not void- 
able or revocable on the breach of its con- 
ditions by another party. Therefore this 


16 
deed is not one falling within any special 
provision of the schedule to the Stamp Act 
and was properly stamped as an agreement; 
‘ Counsel has not been able to cite any 
authority supporting his proposition. That 
a settlement may be an agreement for con- 
Sideralion is clear from the definition in 
the Stamp Act [see s. 2 (2:1) (a)] and I can 
see noreason for holding that if an instru- 
ment making & settlement includes an 
agreement by the beneficiary to act in a 
particular way in consideration of the set- 
tlement, the instrument cannot be regarded 
as asettlement. ‘This particular deed ap- 
pears tome to be clearly a non-testamen- 
tary disposition of immovable property 
made for the purpose of distributing the 
property of Musammat Nasib-un-nisa among 
her family and appears, therefore,to be a 
settlement as definedin s. 2 (24), Stamp 
Act. The petitioners were, therefore, rightly 
convicted. Having regard to the finding 
of the trial Court that the petitioners had 
no intention to defraud, I think that a 
fine of Rs. 75 in the case of each will 
suffice. The petitioners might have effected 
a valid gift by mutation proceedings. The 
tine paid in excess of that now -imposed 
will be refunded. To this extent the peti- 
tions are accepted. 


D. ' Petitions partly accepted. 


LAHORE HIGH COURT 
Criminal Revision Petition No. 339 of 1937- 
z April 29, 1937 
l BLAOKER, J. 
DEWAN SINGH—PETITIONER 
vETSUS 
LEE MPHROR— Respon pent ` 

Punjab Pure Food Act (VIII of 1929, s. 12— 
Halwai not selleng ghee as such, in possession of ghee 
below standard— Whether comes under s. 12—Criminal 
trial—Revision—New plea, cannot be allowed. 

Where ahalwat who does not sell ghee as such 
but sells sweetmeats, is found in possession of ghee 
ead standard, comes under s, 12, Punjab Pure Food 

Gb. 7 

Pleas not raised before the trial Magistrate cannot 
be allowed in revision. 

Mr. Harbans Singh, for the Petitioner. 

Mr. Indar Dev, for the Advocate-General, 
for’ the Crown. l 

Order.—This reference was made by 
the learned Sessions Judge of Rawalpindi 
which recommends revision of the order of 
the Magistrate convicting the petitioner 
under s, 13 (e), Punjab Pure Food Act, VIII 
of 1929. ‘Ihe reason for which the learned 
Sessions Judge has made his recommenda- 
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tion is that there is no evidence that the 
petitioner actually sold the ghee, in res- 
pect of which he has been convizted. The 
learned Sessions Judge has, however, over- 
looked the definition of “sale” in s. 3, 
cl. (h) of the Act and the provisions of 
s. 12 (4) (b). The petitioner has not 
denied in Court that the ghee in his shop 
was for sale bul has merely pleaded that 
it was pure. Jt has been suggested before 
me on behalf of the petitioner, thoewgh not 
pleaded at the trial, that as the petitioner 
is a halwat he does not sell ghee as such 
but sells sweetmeats. But this plea, even if 
correct is again met by s. 12-of the Act; 
Though not in his order or reference, two 
other objections have been mentioned by 


. the learned Sessions Judge in his order on 


the revision petition and have been pressed 
before me on behalf of the petitioner. The 
first is that there is no authority proved 
by the prosecution under which the In- 
spector could act in lodging this prosecu- 
tion. Here again this plea was never 
raised before the Magistra‘e. Counsel for 
ihe respondent Committee appearing 
before me has shown.me a certified copy of 
a resolution of 1935 expressly granting 
this authority to the Inspector, In view 
therefore of the fact that this plea was 
never raised before the trial Magistrate, I 
do not propose to allow it to be raised 
now. — 

A third objection is that the procedure 
laid down in s. 10 of the Act has not been 
proved to have been followed, The evi- 
dence however of the Inspector is that he 
took a sample and under s. 114, Evidence 
Act, there is an initial presumption that 
official acts proved to have been perform- 
ed have been regularly performed. The 
plea was not raised in the trial Court that 


` he had not carned out the requirements 


of s. 10 and therefore no attempt was 
made to rebut this initial presumption 
that he did so. This, therefore, cannot, in 
my opinion, be made a ground for revision. 
In the circumstances of-the case the fine 
does not appear to me to be excessive and 
I reject the petition. 


D, l Petition rejected. — 
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, CALCUTTA HIGH COURT 
Civil Appeal No. 151 of 1934 
August 5, 1936 
D. N. Mitter ano S. K.-Guosz, JJ. 
RANJIT KUMAR BOSE—PLAINTIFF— 
ÀPPRLLANT 


VETSUS i 
SUBODH CHANDRA BASU MALLIK 
AND OTHERS—DEFENDANTS— RESPONDENTS 
Succession Act (XXXIX of 1923), s. 213—Will— 
Title to dgbutiar founded on will—Title, how prov- 
ed— Probate refused on revocation—Title, if can be 
established by such unprobated will, 
_ Where title tothe debuttar is founded on a will, 
it can only be established by the probate or letters 
of administration tothe will annexed and cannot be 
established by merely relying on recitals ‘in the will. 
This is also the case when the grant of probate is 
revoked, as in sucha case the will remains an unm- 
probated will. Ganshamdoss Narayandoss vy. Saras- 
watt Bai (1), held no longer good law, Ghanshamdoss 
Narayandoss v. Gulab Bi Bai (2), Basanta Kumar 
Chakravarty v. Gopal Chunder Das (3) and Surba- 
mungola Dabee v.Mohendra Nath (4), relied on. l 


A. from the original decree of the Sub- 
Judge, 4th Court, 24-Parganas, dated 
June 11, 1934. l 

Messrs. Gunada Charan Sen and Naren- 
dra Nath Mitra, for the Appellant. 

Messrs. Satindra Nath Mukerji and 
Uod Chakravarty, for the Respond- 
ents. -- 

D. N. Mitter, J.—This is an appeal on 
behalf'of the plaintiff appearing through his 
next friend and mother Srimati Lilabati 
Bose against the decision of the Subordinate 
Judge at Alipore who decreed the suit for 
partition in part. It appears that one 
Krishnadas Basu Mallik died possessed of 
considerable properties which are the sub- 
ject-matter of the suit for partition in 
which this appeal arises. Before his,death 
which happened in’ 1906 he is alleged to 
have executed a will in the year. 1902 on 
October 19. Krishnadas died leaving 
him surviving two sons Peary Mohan 
Basu Mallik and Jogendra Nath Basu 
Mallik. Peary Mohan had six sons, the 
eldest being Mohendra. Jogendra had 
four sons, one of whom Provash predeceas- 
ed . him.: Provash died in 1929 and 
Jogendra died on January 21 1930, 
Provash left behind him a son Ranjit 
who is the plaintiff in the suit. The 
defendants to the suit are Subodh Chan- 
dra Basu Mallik, Probodh Chandra Basu 
Mallik- and Nirmal Chandra Basu, Mallik, 
the other three sons of Jogendra. The 
plaint contains a long schedule lists of 
properties sought to be partitioned. The 
plaintiff sought for a declaration -in res- 
pect of the one-fourth share in the prop- 
erties In suit and asked for partition of 
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the same by distinct demarcation, There 
was also a- prayer for accounts. The suit 
was originally framed as one for partition, 
pure and simple, but it subsequently transe 
pired that the plaintiff was not in posses- 
sion of his share and ad valorem court- 
fees were paid. There was some dispute 
in the Court below with regard to the 
value of the properties. The Subordinate 
Judge came to the conclusion that the 
value of the properties did not amount to 
Rs, 24,100 as alleged in the plaint but 
was only Rs. 12,000. We are not at pres 
sent concerned with this question. The 
substantial defence to the suit was that 
certain properties which are described 
specifically in the schedule to the will 
which is alleged to have been executed by 
Krishnadas, were debuttar properties and 
should be excluded from partition. The 
Subordinate Judge has given effect to this 
contention of the defendants and has 
passed’ a decree which, in so far as is 
material, is in the following form: 

“lt is ordered and decreed that the suit is decreed 
in:. part preliminary.. Plaintiffs’ alleged title to 
l-4th share of the properties described in the 
schedule of the plaint excepting properties includ- 
ed-in Sch. kha of the will, which has been 
marked Ex. B in this case, is declared. Let a 
Commissioner be appointed to effect partition of 
the property. He should ascertain which portion 
of the- property described in the schedule of the 
plaint is included in Sch. kha of the will, mark- 
ed as Ex. B, and effect partition of the proper- 
ties of the. plaint which are not included in 
Sch. kha of the will. Question of costs will þe 
considered at the time of the final decree. Defend- 
ants ‘are directed to submit account books since 
January 21, 1930, of the properties which are liable 
to be partitioned within one month.” 


It is against this decree that the pre- 


‘sent appeal has been brought by the 


Plaintiff against that*part of the decision 
of the Subordinate Judge which excludes 
the properties of Sch. kha to the will 
Ex: B (gee p. 2 of the second part of the 
paper book) and it has been contended 
before us on behalf of the appellant that 
the Subordinate Judge was clearly in error 
in excluding the properties of Sch. ka to 
the will, seeing that. the. will was not duly 
proved as no probate was taken of the same 
will, or rather as the probate in respect 


of -the said will was revoked so far 


back as in the year 1915 and it has beer 
contended that in the absence of a probate 
no title as legatee could- be established 
having regard to the provisions of s. 213, 
Succession Act. It is further contended 
in the alternative that even if the will 
could -be proved’ in ‘the present case, the 


‘evidence is wholly insufficient to show 


© 
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that the will which is said to have been 
executed by Krishnadas Basu Mallik was 
duly executed and attested by him. We 
have to consider these two contentions 
separately. The first point which is raised 
in connection with this question is that 
the probate of the will having been re- 
voked title to the so-called debuttar has 
not been established. In connection with 
this the following facts which are relevant 
require to be stated. It appears that 
shortly after the death of Krishnadas an 
application was made by Jogendra, father 
of defendants Nos. 1 to 3, grandtather of the 
plaintiffs, for probate of the said will; and 
an ex parte order granting probate was 
made. But the probate was not actually 
issued for at the instance of Mahendra, the 
` son of Peary, another son of Krishnadas, 
the probate was subsequently revoked in 
the cireumstances which will þe presently 
mentioned. Mahendra made an applica- 
tion in which he stated that no citation 
was served upon him and that he had 
ho notice or information of the application 
for probate at’ the time when the said 
application was kept pending. He further 
Stated that the alleged will of Krishna- 
das was never executed by Krishnadas 
Basu’ Mallik, and that the said Krishnadas 
Basu Mallik was about 107 years 
when the will. is alleged to have been 
executed that he had lost his vision, that 
half of his body was paralysed and that 
mentally he was an imbecile and at the 
time of. the alleged will he had no testa- 
mentary capacity. In answer to this peti- 


tion Jogendra put in an objection which. 


has been marked as Ex. H and printed in 
the second part of the paper book. It is 
very important to reproduce here the 
exact terms of the. said petition. After 
Stating that- the notice had been served on 
Jogendra directing him to show cause why 
an order for the issue of probate to him of 
the will of his father Krishanadas . Basu 
Mallik passed by the Subordinate Judge 
of 24-Parganas should not be revoked. 
Jogendra proceeded to state as follows: 
“That the said will is'` dated so far back as 1309 
-B, S. and it would be difficult for your petitioner 
under existing circumstances now to prove the will. 
The applicunt for revocation has agreed to give 
up his ciaim for costs of this proceeding; your 


petitioner consider it expedient that the order for 
the grant of probate be revoked.” 


On this petition being put in, the fol- 
lowing order was made by Mr. A. H. 
Cuming, the learned District Judge, as he 
then was, on November 11, 1915— 

“The propounder of the will appears and puts in 


of age. 
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a petition stating that he has no objection to the 
grant of probate being revoked. The caveator does 
not press. for costs.” ° 


Then on November 23, 1915, tLe fol- 
lowing order was passed: “Probate granted 
to Jogendra Nath Basu Mailik is revoked”. 
It is contended in these circumstances and, 
having regard to s. 213, Succession Act, 
that the probate of the will baving been - 
revoked, no title as legatee has vested in 
Sriman Madhusudhan Thakoor in respect 
of the 229 bighas of land of Sch, kha of 
the will. Section 213, in go far as it is 
material, is in the following terms: 

“No right as executor or legatee can be established 
in any Court of justice, unless a Court of competent 
jurisdiction in British India has granted probate of 
the will under which the right is claimed, or has 
granted letters of administration with the will or 


with a copy of an authenticated copy of the will 
annexed.” 


In cl. (2) of the said section it is stated 
that this section shall only apply in the 
case of wills made by any Hindu, Buddhist, 
Sikh or Jain where such wills are of the 
class specified in 5.57. It may be mention- 
ed here that this 5.213, Succession Act 
(1925), corresponds to s, 187, Succession Act 
(1805). It becomes necessary to mention 
this in view of the fact that some of the 
decisions on which reliance has been placed 
refer to corresponding sections of the Suc- 
cession Act (1865). This ‘contention was 
raised before by the Subordinate Judge, 
but he has repelled this contention in view 
of a decision of the Madras High Court in 
Ganshamdoss Narayandoss v. Saraswati Bai 
(1) in which the view was taken that even 
without obtaining probate of a will it is 
possible to prove the title of a legatee. The 
Subordinate Judge states this: 

“There is no finding that the will is a fabricated 
deed. I thinkthat defendant can point out a will, 


though not probated, to defeat plaintiff's claim for 
share: AIR 1925 Mad. 110.” i 

The Subordinate Judge has given a wrong 
page number. It ought to be 861 and not 
110. lt appears that this view taken by the 
High Court of Madras is no longer good- 
lawin view of the Full Bench decision of 
that Court in Ganshamdoss Narayandoss v. 
Gulab Bi Bai (2). The question which was 
referred to the Full Bench of the Madras 
High Court was framed in the following 
terms: 

“A defendant resisting a claim made by the plain- 
tiff as heir-at-law cannot iely in defence cn a will 
executed in his favour at Madras in.respect of proper- 
ty situate in Madras, when the will is not probated 


(1) A I R1925 Mad. £61; 67 Ind. Cas. 62]; 21 L W 
415; (1925) M W N 285. 

(2) £0 M 925; 166 Ind. Cas. 150; A IR19¢7 Mad, 
1054;53 ML J 769; 39M L 1T431; 26L W 697 
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"and no letters of administration with the will 
annexed have been granted.” 

In answering this question the learned 
Judges refer to the provisions of s. 187, 
Succession Act, 1865, and say this: 

“The answer, therefore, to the question referred. to 
ug must be that a defendant can rely on an unprobat- 
. ed will, provided that he does not do so in order to 
establish a right under the will.” 


This was the answer which was -given by 
the Officiating Chief Justice and was agreed 
to by the*other learned Judges. It has been 
strenuously contended by Mr. Satindra Nath 
Mukherjee who appears for the respondents 
. that the will is admissible in this case for 
the purpose of proving that there was a 
statement inthe will that these properties 
are debuttar. That is not sufficient. In 
order to establish prima facie title to these 
properties belonging to the idol Thakur and 
dedicated for the purpose of Durga Puja, 
Kali Puja, and other pujas.........probate of 
the will must according to this Full Bench 
decision be taken. The same view has been 


taken by. this Court in Basanta Kumar’ 


Chakravarty v. Gopal Chunder Das(3) by 
_D. Chatterjee and N. R. Chatterjee, JJ. In 
this case it appears it has been laid down 
that the case reported in Surbomungola. 
Dabee v. Mohendro Nath (4), at p. 509* is an 
authority for holding that the will of which 
probate has not been taken may be proved 
in & proceeding other than a proceeding 
under the Probate Act; but a will uncovered 
bya probate or letters of administration 
cannot prove that anybody named therein 
has title to the estate of the testator. The 
question as to whether the debuttar can be 
proved on the basis of a will not covered 
by probate is the crucial point in the pre- 
sent case. In the present case title to the 
debuttar is founded on the will and it can 
only be established by the probate or letters 
of administration to the will annexed.. The 
learned Judges formulate the true legal 


position in Basanta Kumar's case (3), in the: 


following passage : 


“Section 187, Snueceesion Act, applies to the wills . 


of Hindus and no title under the will can be establish- 
ed in any Oourt of justice unless a probate or letters 
of administration with the will annexed has been 
granted by a competant Court. The will, therefore, 
uncovered as it is by a probate or letters of adminis- 
tration cannot prove that anybody named therein 
has title to the estate of the testator.” i 

Having regard to these authorities it is 
clear that the title to debuttar cannot be 
established by recitals in the will. In 
this case probate was applied for and was 

(3) 18 O W N 1136; 26 Ind, Oas. 21; A I R 1915 Cal, 


07. . 
(4) 4 O 508. l 
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refused and the positiona is that no probate 
had been granted. This alone would have 
been sufficient to despose of the appeal 
and would have been sufficient to entitle 
us to hold that debuttar had not been es- 
tablished and there should be partition of 
the properties mentioned in the schedule 
to the plaint and that there should bea 
preliminary decree for partition mentioned 
in the plaint. But the evidence as to the 
attestation and execution of the will has been 
discussed before us on behalf of the appel- 
lant and the respondent and we accordingly 
propose to deal with the question of the 
proof of the will. It is a very significant 
fact that in the year 1915 Jogendra, who was 
appointed as an executor to the management 
of the debuttar properties as shebait, made 
an important statementin Ex. H to which 
reference has been already made. It was 
said by Jogendra that at that time it would 
be difficult for the petitioner under the 
existing circumstances to prove the will; and 
it seems to us that- what was difficult to 
prove in 1915 becomes more difficult to 
provel?7 years after when this present suit 
has been instituted. We have to approach 
this part of the case bearing in mind what 
was said by Jogendra in Ex. H. It has 
been suggested by Mr. Satindra Nath 
Mukherjee who appears for the respondents 
that this was really a collusive affair in- 
tended to defeat the rights of the debuttar 
and this was made in collusion with Mohen- 
dra with the express intention that thesé 
properties would be shared both by Mohen- 
dra and Jogendra. There seems to be no 
evidence on the pointin the present case. 
We will, however, examine the evidence 
of two of the witnesses who are alive in the 
present day. One is Aghore Nath Chakra- 
varty who is said to be a priest of the family. 
His evidence isto be found printed at p. 57 
of the first part of the paper book and his 
name is shown as an attesting witness to 


the will in question. He states as follows: 

“A will being shown Krishnadas signed in my 
presence and in presence óf Digambar, Bansi Dutta 
and others. Krishnadas saw me and other witnesses 
signing the will Ex. B. Krishnadas was sane and of 
sound mind when he executed the will. Heunder- 
stood whathe did. He asked his son Jogendra to 
read the will in presence of the executant and all other 
persons present.” 


Thenin cross-examination with reference 
to the statement made by Mohendra in the 
petition that he was about 107 years in age, 
this witness says: 

“F cannot say whether he was aged 107 years when 
he died. He had two sons, Jogendra and Peary 
Mohan. Mohendra was sen of Peary Mohan. Mohendra 


90 


and Peary are dead. Feury’s brain was somewat 
deranged.” 

The witness then 
there 


“The will was written before I was there. Ido not 
know on how many pages Krishnadas put his signa- 
ture. -After Krishuadas, Barada and then Dwarik, 
and then I signed the will. The draft of the will was 
shown-to me abouts month before execution of the 
will. Second will was executed after two years after 
the first will. Jogen Babu was present when second 
will was executed after two years after the first will 
It was written before. Half portion of the body was 


goes on to state fur- 


` paralytic (ardhanga bath) for ten or twelve years be- 


- The will isa 


_ fore the will.” 


It may be that’ the testator was as old as 
107 years, but there is a body of evidence to 
show that he was‘about 80 or 85 years of 
age and that he was in a paralytic state. 

l pretty long will. It contains 
the details of all properties and it is difficult 
to imagine that the téstator could have 
comprehended at that age of the disposition 
that” he was making ‘by this will’ There 
seems to be inherent improbability and 
unnaturalness in it seeing that the bulk of 
the property about 229 bighas was given for 
deba sheba. 
family and'one has tô imagine that a person 
in’ the ordinary'course of évents must be 
régarded tobe just before hé is generous. 
It is not likely that hë should give 229 bighas 
of- property to the debuttar as against 303 

ighas contained in the other two schédules. 
Mr. Mukherjee has tried to explain this by 
Saying that the ‘more ‘valuable ` properties 
were contained in’ the other Schedules: and 
also the number of bighas ‘with regard to 
the secular property is leas than the number 
Gf bighas allotted to deba sheba. AS a 
matter of fact the secular property. was 
much larger in value. “It may be so. Still it 
seems quite unlikely that he should have 
given about 229 bighas for deba sheba seeing 
that the substantial portion which he died 
possessed of was not commensurate with it. 
The other witness is Hem Chandra Datt who 
was a Very young man at the time of the 


execution of the will. He goes tothe, length. 


of saying that Krishnadas himself. drafted 
the will in 1915 and died in 1313 B. S. 
The witness was at that time ateacher in 


a school, and was getting a payof Rs. 10a 


month. It is difficult to believe that 
Krishnadas, old as he was, should have 
drafted the will himself. The draft had not 
been produced and the evidence’with regard 
to attestation and execution of the will must 
be subjected to very great scrutiny; having 
regard to the Statement made by Jogendra 
in ‘his petition it is not possible to prove 
the execution and attestation of the‘ will in 
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1915.. These witnesses were surely avajlable 
at that time when no endeavour was made 
by Jogendra to examine them and to have 
the will proved. i 

It is difficult to ascribe any motive as 


‘was suggested by Mr. Mukherjee in the 


course of the argument that it was intended . 
to defraud tle idol of its rights. We can. 
say this: that the evidence is not such as 
to satisfy the conscience of this Court that 
this will was the will ofa capabfe and a 
free testator; nor can we say thatit has 
been proved to our Satisfaction that it was 
duly executed or attested by him having 
regard to the evidence of two witnesses 
which we have discussed. If the will was 
executed by Krishnadas and it was his in- 
tention that these properties should be de- 
buttar, better evidence should have been 
forthcoming. Indeed his subsequent.conduct 
after the death of Krishanadas mary many. 
years ago would support the theory that the 
will was the will of Krishnadas, On the 


-other hand there is no scrap of documentary: 


evidence which would show that these prop- 
erties were debutiar properties except. 
certain dakhilas which are of a very. récent 
year, namely.1931, and which would show 
that some of these properties were treated as 
debuttar. Between the death of Krishnadas 
in 1906 and 1931 there is hardly any docu- 
mentary evidence to show that these pro% 
perties were dedicated for deba sheba. 
With regard to the oral evidence- of.the 
witnesses, it is important to note that the 
pujas were carried on even before the exe- 
eution of the willand during the lifetime of 
Krishnadas. . ` i i i 
This is. a circumstance which does not 
take us very far ahead in this suggestion. 
Besides, we do not, .after all, find any m- 
justice done in this case by the view we take 
of the matter, for itis quite permissible to 
a member of.a Hindu family for changing 
the debuttar.character-of the (sic) will by 
consensus of the family ‘of the debuttar-1s 
a family debuttar as‘meant. for carrying, on. 
family worships. Having regard ‘to. the 
considerations set forth above we think that 
the judgment of the Subordinate Judge in 
this part of the case cannot be supported: 
There should be a preliminary decree for 
partition in respect of the properties men- 
tioned in the schedule to the plaint. We 
vary the decree of the Subordinate Judge 


„and direct that a preliminary decree for 


partition in respect of the properties men- 
tioned in the schedule to the plaint be made 
and a Commissioner appointed to effect 
partition. The question of Commissioner's 
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costs will be considered at the final hearing. 
The rest of the decree of the Subordinate 
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Judge with regard to accounts will stand.’ 


The appellunts are entitled to their costs in 
this appeal, but they are not entitled to 
get their share of costs for priating, trans- 
-lating, editing and examining the kiatians 
printed from pp. 35-36 to pp. 193-199 both 
pages inclusive. Tho hearing fee is assessed 
at five gold mohurs. The application ` for 
refund of court-fees will be dealt with 
Separately. 

S: K. Ghose, J.—I agree. 

-N. Decree modified. 


MADRAS HIGH COURT 
Civil Appeal No. 242 of 1930 
October 7, 1936 
VARADACHARIAR AND HORWILL, JJ. 
K.-G. PONNAPPA NADAR AND AaNoTaER— 
Desenpants--APPELLANTS 


VETSUS 
THENAZHI PARAKKALATI AND OTHERS— 
PLAINTIFRS—-RESPONDEN'TS ` 

Evidence Act (I of 1872), s. 108—Batlor and bailee 
—Bailment of animal—Suit by batlor against bailee 
for loss'on ground of negligence — Burden of proof of 
negligence-~Inference from mere fact of loss—Dis- 
tinction between lossof goods and loss of animals — 
Mazxim—Res ipsa locquitor, applicability. 

The person who alleges negligence must prove it. 
There is no general exception to this rule, Inan 
action against a bailes for loss of property bailed to 
him, the reason why the burden is thrown on hinris 
that the fact of the loss is itself prima facie evidence 
of negligence;and it is incumbent on the bailee to 
rebut that presumption of negligence, under s. 106, 
Evidence Act. But where no such prima facie in- 
ference of negligence can be drawn, even though it 


is not incumbent upon ths bailee to prove a negative | 


case. that he was not negligent when the bailor on 
whom the burden lies failsto prove negligence, s. 106, 
throws a duly onthe bailee to give the reasonable 
explanation of how theaccident occurred, Itis only 
after the defendant, as bailee, has given a reasonable 
explanation of how the accident happened, that the 
plaintiff is called upon to prove a positive case of 
negligence. It would clearly be inequitable to call 
upon the bailor, who could have had no personal 
knowledge of how the accident happened, to prove a 
positive case of negligence when the bailee has failed 
toset forth the circumstances that led to the accident. 
Lp. 28, col. 2.) Í 

In the application of maxim res ipsa locquitor there 
is a difference between animals and goods; because, 
in the case of the latter, they have no power of motion 
in themselves and the very fact of motion, disappear- 
ance or loss argues negligence in the bailee. This 
distinction must be borne in mind when the Court 
is called upon to presume that the death of an animal 
must-be the result of negligence on the part of the 
bailee; For animals, like men, are heirs to a thousand 
diseases, and it would be most unreasonable to con- 
cludé from the mere fact of death whatever thé age 
of the animal might be, that it was due to some 


form ofnegligence. If the manner of death is known, =” 


~ 
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it ig possible for a Court to say whether or no it 
wald lead to a prima facie inference that the animal 


died of negligencs. e 
[Indian oad English case-law discussed. | [p 23, 


ls, 1 & 2. 
7 0. A. i the decree of the Court of 


the Subordinate Judge of Ostapatam (South 
Malabar) in O. S. No. 18 of 1923. 

The Advocate-General (Sir A. Krishna- 
sawmy Ayyar) and Mr.C.S Sowminathan, 
for the Appellants, 

Messrs, T. M. Krishnasawny Ayyar and 
P. Govinda Menon, for the Respondents. 

Varadacharlar, J.—The material facts 
have been set out in my learned brother's 
judgment and I need not restate them. 
The paucity of reliable evidence in the case 
has compelled us to base our decision almost 
wholly on our view as to the burden of 


` proof; and as the question was argued be- 


fore us at some length, I have thought it 

right to make a few observations on that 
oint. 

The lower Court has dealt with the case 

on the footing that l 

“the burden of proving that the elephant died when 
in the possession of the defendant, notwithstandin 
the exercise of that care which in law he was boun 
to take, is upon him.” 

On behalf of the appellant, tha learned 
Advocata-General argued that an action 
between bailor and bailee was mo exception 
to the general rule that the party seeking 
to recover compensation must make out 
that the party against whom he complains 
was in the wrong. On the other hand 
Mr. T. M. Krishnasawmy Ayyar, the learned 
Counsel for the respondent maintained that 
as a bailee, the defendant was wader an 
obligation to restore the thing bailed at the 
termination of the bailment and it is for 
him to excuse himself by proper reasons, 
if he is unable to restore the thing bailed. 
Stated in the above simple form, both the 
propositions are true enough; but in their 
practical application, they have to be 
modified in the light of other principles 


coming into play in varying circumstances, 


Even after allowing for the inaction 
of different principles according to cir- 
cumstances, it is by no means easy to 
reconcile the dicta found in numerous cases 
on this question of burden of proof. 
Story-in his “Law of: Bailments” noticed 
these discrepancies in the authorities 
(see s. 410). The learned editor of the 8th 
edition of that work attempted a reconcilia- 
tion of the authorities in an elaborate 
footnote but the editor of the 9th edition 
felt that the authorities were not easily 
reconcilable and pointed to -a difference in 
the trend of decisions between the English 
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and the American Courts. In Coldman v. 
Hill (1), Bankes, L. J., draws attention to 
the difference in the points to be proved 
accofding to the bailor brings an action of 
detinue or of trover oron the case for negli- 
gence: (see Story, para. 213). This classifi- 
cation may, to some extent, help to reconcile 
apparently divergent dicta. If the action 
was one of detinue, it was well established 
that a bailee who was unable to restore the 
bailed goods would not be permitted to 
plead his negligence any more than 
his wrongful act in justification of his 
inability (Reeve v. Palmer (2). In the ab- 
sence of explanation by the Bailee, the 
loss was taken to be the result of want of 
due care and attention (see also Story on 
Bailments, para. 278). 

Even when the action is one based on 
‘negligence, there are observations to` be 
found in the judgments of eminent Judges 
suggesting that the onus lies on the bailee 
to.disprove negligence. In Gosse Millard 
v. Canadian Government Merchant Marine, 
Ltd. (3), there is a dictum quoted by 
Wright, J. from the judgment of Atkin, L. J. 
in The Ruapehn (4), to the effect 

“that is wrong to say that the onuson the bailee 
to prove absence of negligence does not arise until the 


bailor has first shown some negligence 
eg re gligence on the part of 


As the report is not available to me, I 
have not been able to examine the context 
in which the above observation of the 
learned Lord Justice occurs. On the other 
hand, the learned Advocate-General, con- 
tended before us on the authority of Wakelin 
v. Landon and South Western Rly. Co. (5), 
that it is not sufficient for the plaintiff 
merely to prove negligence on the part of the 
defendant but he must also prove that that 
negligence caused or materially contributed 
to the injury complained of. This last pro- 
position, does not, however, seem applicable 
as between bailor and bailee, in view of the 
decision of the House of Lords in Morrison 
v. Walton (unreported) referred to and 
followed in Travers (Juseph) and Sons v. 
Cooper (6) and Coldman v. Hill (1). These 
authorities seem to establish that in cases 
in which negligence or breach of duty on 
the pari of the bailee is established, the 


(1) (1919) 1 K B 443; 88 LIK B 491; 
35'T D R 146; 63 S J 166, 491; 120 L T412; 


(2) (1858)5 CB NS 84; 28 LJ . 
IC ER 38 O P168; 5 Jur. (N s) 

(3) (1927) 2 K B 436. 

A EEO TE 

4]; 56LJQ B - ; 
PS y R 141; 3 T SA a eae 
) 73; 111 L T 1088; 83 LJK : 

Z T LR703; 12 Asp. M L O 561; 20 Com. git 
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onus lies on the bailee to show thate the 
negligence or default did not cause the loss. 
On this point the Court of Appeal in 
Travers (Joseph) and Sons v. Cooper (6), 
reversed the judgment of Pickford, J. 

As to the extent of the initial burden 
lying on the plaintiff, even the 
authorities are not precise or uniform. The 
observation of Lord.Halsbury in Morison 
v. Walton [as quoted in Travers (J oseph) 
and Sons v. Cooper (6)], is couched in very 
broad and general terms :— 

“The bailee was bound to show that he took rea- 
sonable and proper care for the due security and 
proper delivery of that bailment the proof of that 
rested upon him.” 

(Similar language is used by Buckley, 
L. J. on the same page). The observ- 
ations of Lord Loreburn in the unreport- 
ed case are, however, qualified by re- 
ference to the circumstances of the case. 
The learned Advocate-General drew our 
attention to the observations of the Judicial 
Committee in Dwarkanath v. Rivers Steam 
Navigation Co., Lid., (7), at p. 619*, where 
their Lordships say that the learned trial 
Judge was wrong in holding 

“that it wasincumbent upon the defendant comp- 
any to satisfy him that they had taken such care 
of the goods as a man of ordinary prudence would 
take of his own goods.” 

Referring to s.106 of the Evidence Act, 
their Lordships add 

“It was, therefore, right that the defendant com- | 
pany should call the material witnesses who are on 
the spot (asit seems to have done); but this provision 
of the law of evidence does not discharge the plaintiffs 
from proving the want of due diligence or (expressing 
it otherwise) the negligence of the servants ofthe 
defendant company. Itmay be for the company to 
lay the materals before the Court; bub it remains 
for the plaintiffs to gatisfy the Court that the true 
inference from those materials is that the servants 
of the defendant company have not shown dus care, 
skill and nerve.” 

(See also Dekhari Tea Co., Lid. v. Assam 
Bengal Rly. Co., Lid. (8). 

The above statement of the law by the 
Judicial Committee is binding upon us and 
as we have come to the conclusion that even 
judged by this test, the appellant has not 
discharged the obligation laid on him by 
s. 106 of the Evidence Act, it is not neces- 
sary for us to examine the other cases to 
which Mr. Krishnasawmy Ayyar drew our 
attention. He suggested that as this judg- 
ment of the Boaid was delivered by Sir 
Walter Phillimore, the observations oceurr- 
ing inthis judgment must be interpreted 

(7) 27 OL J 615 atp 619; 46 Ind. Cas, 319; 23 M 
LT 376; 8 LW 4; (1918) M- W N 435; 20 Bom. L R 735 


(P QO). 
jon 47C 6 atp 25; 57 Ind. Oas. 406; 23 O WN 


*Page of 27 L L J.—[ Ed}. 
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inthe light of the decision of the Court of 
Appeal in Travers (Joseph) and Sons v. 
Cooper (6), to which also Sir Walter Philli- 
more was a party. Bunt the judgment of 
Philllmore, L. J. in that case deals not with 
. the initial onus but with a later stage. On 
p. 97* he observed that 

‘when the bailes of goods has to admit that the 
goods have been damaged while in his custody and in 
the absencg of the custodian, and it is found that the 
absence was improper and negligent and that that 
very absence makes it difficult to determine what 
was the cause of the damage, and the owner can 
suggest a probable cause which the presence of the 
custodian might have prevented, the burden is upon 
the bailee to show that it was not the negligent 
absence which was the cause of the dainage.” 


Dealing with the English authorities 
generally, I may observe that they all pure 
port to be based on the judgment of the 
Exchequer Chamber in Scott v. London Dock 
Co. (9), and the very first proposition there 


stated is “there must be reasonable evidence ‘ 


of negligence.” 
on to add that 
“where the thing is shown to be under the manage- 
ment of the defendant or his servants and the acci- 
dent is such asin the ordinary course of things does 


The Court, however, went 


not happen if those who have the management, use - 


proper care, it affords reasonable evidence in the 
absence of explanation -by the defendants that the 
accident arose from want of care.” 


(See als» The Kite (10), and Beven on 
Negligence, 4th Edition, p. 971). As pointed 
out in Beven on Negligence, Chap. III, the 
application of the principle res ipsa loquitor 
will explain why in several casas the bur- 
den is cast on the defendant almost from 
the beginning, In the application of this 
maxim there is a differance between 
animals and goods; because, in the case of 
the latter, they have no power of motion in 
themselves and the very fact of motion, 
disappearance or loss argues negligence 
in the bailee (see Beven on Negligence, 
4th Edition, Vol. 1, p. 124 and Story on 
Bailments, para. 406). This distinction was 
recognised by the Privy Councilin Moffatt 
v. Bateman (11), though in a different 
connection. ‘This distinction must be borne 
in mind when the Court is called upon to 
presume that the death of an animal 
must be the result of negligence on the 
part of the bdilee, 
noticed in Beaven on Negligence (Vol. II) 
` pages 972, 973). 


(9) (1865) 3 H & O 598; 5 New. Rep. 420; 34 LJ Ex. 
220; 13 L T 148; 11 Jur. (x 8) 204;13 WR 410; 159 E 


R 665. 
(10) (1933) P 154 at pp. 169, 170; 102 L J P 101; 149 
L T 498; 49 T L R 525; 46 Li. L Rep. 83 


(11) (1869) LR 3 PC 115 at p 122; 6 Moo.P CON 
S 369; 22 UT 140; 34 J P 275; 16 E R 765, 
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In Kush Kanta v. Chandra Kanta, 83 
Ind. Cas. 151 (12), is: not really analogpus 
to the present case. There is no doubt a 
general observation on p. 154* that on proof 
of `loss of the thing bailed 

“the law presumes negligence to be the cause and 
casts upon the bailee the burden to show that the 
loss. is due to causes consistent with due care on 
his part”; 
this observation must be understood in thé 
light of the authorities above referred to. 
The actual decision rests on s. 161 of the 
Contract Act, because the animal hired 
was not returned at the proper time and died 
when in the custody of the hirer after he 
had made default. That the liability of 
the hirer in such circumstances is heavier 
will be seen from the discussion in 
paras. 413 (c) and (d) of Story on Bailment 
[see also Beaven on Negligence, p. 970 and 
Secretary of State v, Kesho Prasad (13).] 

It only remains to add a word of caution 
in respect of the use of observations found 
in judgments relating to the liability of 
railway companies. In India, actions 
against these companies have to be dealt 
with in the light of the provision expressly 
enacted in s. 78 of the Indian Railways 
Act that “it shallnot be necessary for 
the plaintiff to prove how the loss, destruc- 
tion or deterioration was caused”. Even 
when such actions have to be decided on 


- general principles (especially in cases of 


torts) the Court has to proceed on the 
footing that as these companies act under 
statutory authority, they cannot be called 
upon to observe precautions which the 
legislature has not thought fii to enjoin 
Wakelin v. London and South Western 
Railway Co. (5), at, p. 467. 

On the facts, I concur in the opinion 
expressed by my learned brother as to the 
nature and effect of the evidence in the 
case. I only wish to add that Mr. T. M. 
Krishnasawmy Ayyar rightly laid stress 
upon the omission of the defendant to 
produce the accounts which D. W.No 5 
swore he kept, because according to his 
own evidence, these books would show when 
and for how many days the elephant 
worked, when and for how many days it 
did not work, and when for what Purpose 
D. W. No. 6 was called in. The informa- 
tion gatherable from the account books 
under the above heads would have a very 


(12) 83 Ind. Cas, 151; 28 O W N 1041; AI R 1924 
Cal. 1056. 
(13) AIR 1932 All. 584; 139 Ind. Cas, 381; (1932) A L 
J 788; Ind. Rul. (1932) All. 561. 
*Page of 83 Ind. Cas.—+[Ed. 
{Page of (1886) 12 A, a TA 
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important bearing on at least three of the 
points material to the case, namely, the 
complaint of overworking, i. e. working the 
animal for more than twenty days in the 
month as provided for in Ex. A, the pos- 
sibility of the animal having been unable 
to work on account of illness for some- 
time before its death, and” the truth “of 
_ the story of D. W. No. 6 having been paid 
for conducting even by itself to warrant 
the conclusion that the defendant had not 
discharged the duty imposed on him by 
8. 106 of the Evidence Act. He cannot, in 
the circumstances, take shelter under the 
‘argument that the plaintiff did not summon 


him to produce the account books, because - 


under s. 106 the duty of . full, disclosure 
lies on the defendant. The importance of 
the books was sufficiently stressed by 
plaintiff's Counsel during the course of the 
cross-examination of D. W. No. 5 and the 
defendant, if only he so chose, had ample 


time to cause the production of the books 


before the case closed. 


“I must refer to another circumstance on 
which also Mr. Krishnasawmy Ayyar was, 
in’ my opinion, justified. in- relying 
namely, the haste with which the 
carcass was buried. -(See the observations 


in Beaven on Negligence [Vol.I on p. 134 - 
with reference to Rooney vV, Allans (14)]. 
buried on: 


It is not disputed that it was 
the evening of October 8, itself. It is not 
as if there was any particular necessity 
for such haste - as the animal died in a 
forest and notin the Vicinty of -a town. 


Defendant's witnesses admit that they had 


not even obtained the usual written per- 


mission - of . the- State Authorities before’ 
burying it in a portion of- the reserved’ 


forest. It not being the defendant's case 
that the plaintif could. have had any 
other information as to the animal's iliness 
or death than that conveyed by the telegram 
F and F-1, it would have been reasonable 
in the circumstances that the-defendant’s 
men should ‘have given the plaintiff an 
opportunity of inspecting the animal at 
least after its death soas to satisfy himself 
that there had been nothing wrong on 
the part of the defendant's men. Defend- 
ant and his witnesses realised the force 
of such an argument and they accordingly 
state that a man sent by the plaintiff 


= reached the forest before the ntti 
$ 


(before the postmortem was completed 
and satisfied himself that the animal died: 
of heart disease. They would have ‘it that 


(14) (1883) 14 R (Ct, of Sess). lp 24 Se, L R 5. 
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the telegrams F and F-1 which were ad-. 
dressed to the defendant at Olavakiot were 
sent on by him to the plaintiff (who was 
living several miles away) early enough 
on the 8th noon to enable him to send a 
man to reach the forest before the evening; 
but in view of the hours noted on the 
télegrams, the distance to be covered, and 
the means of communication available, I 
am not prepared to accept this sjory. It 
seems more probable that the plaintiffs’ 
man’ was able to reach the spot only on. 
the next day as the plaintiff swears. The 
léarned Advocate-General commented upon 
the omission of the plaintiff to examine 
the individual whom the}defendant’s witness- 
es'‘named as the. person that was present 
on the plaintiff's behalf at the post mortem. 
But here again Mr. Krishnasawmy Ayyar 
points ont that if- as D. W. No. 5 swears, 
his account books will contain entries 
relating to amounts paid: by him for the 
expenses of plaintiff's man who is said to 
have come to the forest on the 8th evening, 
the production of those books would have 
been the best way of disproving the plaint- 
iff’s version. 

I agree that the appeal must be dis- 
missed, except for the small modification ` 
in the form of the decree, I also concur 
in the order proposed by my learned 
brother as to the costs of the appeal. 

Horwill, J.—By the written contract 
Ex. A dated March 12, 1927, the defendant 
took an elephant on hire from the plaintiff, 
for one year from March 13, 1927, and 
sent it to the forest for timber hauling. 
A few days later one of the mahouts, 
Narayanan Nayar, sent with the elephant 


left. In September, so the learned Sub- 
‘ordinate Judge finds, 


the other mahout 
Velayudhan Chetty, left. On October 8, 
1927, the elephant died. The plaintiff's 
case isthat the elephant was grossly under- - 
fed and overworked and had lost its life 
on that account. The defendant on the 
other hand contends that after the plaint- 
iff's mahouts left he was unable to find 
any man who was able to manage the 
elephant; for it was of bad temper and 
got excited’ at the presence of strangers 
He alleges that on October 6, 1927, the 
animal died suddenly of heart failure. 

The Subordiate Judge of Ottapalam 
seemed disinclined to accept the plaintiff's 
story that the elephant died of overwork _ 
but found that it had died of exposure to 
the heavy monsoon rains. He was of 
opinion that the burden of proving how 
the -animal had.died rested on the defend- ` 


1937 


ant ag bailee and he not having put 
forward a satisfactory account of the 
animal's death, the suit was decreed. Hence 
this appeal by the defendant. 

It is not necessary to refer to the numer- 
ous cases which lay downthe common law 
‘principle that a person who alleges negli- 
gence must prove it; for we do not think 
that Mr, T. M. Krishnasawmy Ayyar for 
the defendant would deny that in general 
the principle holds good. The principle 
- applies also when the action is on a contract: 
for the person alleging a breach of contract 
by negligence has of course to prove it. 
Mr. T. M. Krishnasawmy Ayyar, however, 
argues that there is an exception to that 

generul rule when property is entrusted 
` to a bailee. There is, however, no warrant 
of such a contention in the Contract Act 
or in any of the cases quoted before us. 
No case that we have seen has been 


decided on the simple ground that a bailee ° 


is liable for any accident to the article 
bailed unless he can prove -that the injury 
resulted through no fault of his own. It 
is argued cn ‘behalf of the respondent 
that s.161 of the Indian Contract Act lays 
this burden upon the bailees but it clearly 
does not. Section 161 lays down the 
common law rule that a bailee who retains 
an article after the period for which it has 
been bailed. does so at his own risk and 
is liable for the loss, destruction or deter- 
ioration of the goods after the period 
has elapsed, even though such loss, destruc- 
tion or deterioration has occurred through 
no fault of his. The many cases quoted 
by Mr. T. M. Krishnasawmy Ayyar in 
support of his contention that the onus of 
proving that there was no negligence rests 
always upon the bailor may -be divided into 
two gioups. The first relates to articles lost 
by the bailee. Such cases are (1) Trustees of 
the Harbour, Madras v. Best & Co. (15), (2) 
Surendra v. Secretary of State for India in 
Council (16), (3) Sheo Narain v. Hast Indian 
Railway Co. (17), (4)+Hirji Khetsey & Co. 


v. B. B. & C.I. Railway Co. (18), and (5Y 


Firm Gauri Mal Narain Das v. The Seere- 
tary of State for India in Council 91 Ind. 
Cas. 963 (19), in which the responsibility 


of a bailee for the loss of the article. 


bailed was considered. We do not refer 


(15) 22 M 524. 

m 25 O L J 37; 38 Ind. Oas. 702. 

17) 50 A 246; 108 Ind, Cas.-691; 25 A L J 996; AIR 
1998 All, 103 


(18) 39 B 191; 25 Ind. Oas. 241; 16 Bom. L R 
467. 
a 91 Ind, Cas. 963;1 L O 487; AIR 1926 Lah. 
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to certain other cases quoted where there 
was a loss by a common carrier; for in 
such cases the bailee has much greater 
In all the cases referred to 
above where there has been any discussion 
of the principles which govern liability, it 
has been clearly explained that the reasun 
why the burden is thrown on the bailee 
is that the fact of the loss is itself 
prima facie evidence of negligence; and 
it is incumbent on the bailee to rebut 
that presumption of negligence. In 
Trustees of the Harbour, Madrasv. Best & 
Co. (15), for example, the defendants were 
unable to explain the loss of 816 tons of 
coal. Benson, J. says: 


“The defendants contend that the plaintifs must 
show affirmatively that the defendants were guilty 
of negligence. It seems to me that no evidence 
could establish the defendants’ negligence more 
clearly and affirmatively than a bare statement of 
the fact that in the short space of g hundred days 
they lost no less than 640 tons of coal in their 
sole custody: without being able to give the slightest 
explanation of its loss.” 


In Sheo Narain v. East Indian Railway 
(17), where there was a theft from a railway 
wagon it was pointed out that the manner 
of the loss was within the peculiar knowledge 
of the railway and that they must, there- 
fore, prove that the loss was noi due to 
the negligence on their part. In Coldman 
v. Hill (1), some cows were lost by a bailee, 
who made no attempt to recover them 
at all. The Court obseved that he should 


. have informed the Police and the plaintiff, 


that he was negligent in not doing so, 
and that as it could not be presumed that 
if he had done his duty the animals would 
not have been found, it was held that he 
was liable. The leading English case on 
subject of loss of an animal is Mackenzie v, 
Cox (20), where it is made clear that the 
mere loss of the dog was prima facie evi- 
dence of negligence. Of the other batch 
of cases relied on by Mr. T. M. Krishna- 
sawmy Ayyas dealing with loss by accident 
that case on which he places most reliance, 
and which has been discussed in consider- 
able detail by the learned Subordinate 
Judge, is Travers (Joseph) and Sons v. 
Cooper (6), where a servant negligently, 
neglected to tie up a barge. At low tide the 
barge sank in the mud and when the tide 
rose again the goods were submerged and 
damaged. There it was held that the 
failure to tie up- the barge was negligent 
and such negligence might have caused 
the sticking ofthe barge in the mud. 
As the bailee had, therefore, been negli- 
(20) (1840)9 O & P 6329173 E R 987. 
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gent and that negligence might have 
caused the loss, it was incumbent on the: 
bailee to prove the damage did not in: 
fact result from that negligence. The. 
reasons given by the judges who tried 
this case are clear enough; but great. 
reliance has been placed upon quotations 
from the judgment frem Lord Loreburn. 
in Morrison v. Walton and from Lord 
_Halsbury in an wunreported case. 
guotation from Loreburn is that 

“a bailee who had omitted to take a necessary pre~- 
caulion should not be permitted to saddle upon the 
parties whohad not broken the contract the duty of 
explaining how things went wrong.” 

“Tt appears that in that case a barge had 
been towed across the Atlantic and that 
there was no man on board it. The barge 
sank and there was no explanation at all 
how the accident happened.. It was held 
that the bailee shouldbave kept a man on 
board and it, was quite probable that if 
he had done so, this accident would not have 
happened. The burden of proving that the 
accident was not the result of this negli- 
gence was, therefore, upon the bailee. The 
quotation from Lord Halsbury is: 


“Tt appearsto me that there was a bailment made to 
a particular person, a bailment for hire and 


reward, and the bailee was bound to show that he. 


took reasonable and proper care for the due security 
and proper delivery of that bailment, The proof 
of that rested upon him,” 


Asit was an unreported case we have 
unfortunately not been able to refer to it; 
but it seems most unlikely that any such 
general principle was laid down which 
was intended to have universal applica- 
tion. Ifa bailee were always liable for 
any loss that might occur to goods while 
in his custody unless be could prove 
absence of negligence, there would have 
been no need either in thiscase or in the 
other cases quoted to us for a lengthy 
discussion ofthe law relating to bailees. 
As already pointed out no case has been 
decided on this simple ground. In 
The River Steam Navigation Co. v. Chout- 
mull Doogar (21) which was an appeal to 
the Frivy Council - from Choutmull Doogar 
v. Rivers Steam Navigation Co. (22) prima 
facie evidence of negligence was presum- 
ed from the fact that a fire broke out 
inside aship ina place where it would 
seem thatit could have hardly occurred 
without negligence on the part of those in 
management of the ship. 

It is thus seen thatthere is no general 
exception tothe rule thatthe person who 
alleges negligence must proveit, and the 


(21) 26 O 398; 261 A 1;3C WN 145 (P ©). 
(92)24078;10WN201, ° | 
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question therefore, that has tobe decided 
in this cass is whether the death of the 
elephant was itself prima facie evidence 
of negligence. We do not think so far 
animals, like men, are heirs to a thou- 
Sand diseases, and it would be most un- . 
reasonable to conclude from the mere fact 
of death, whatever, the age ofthe animal 
might be, that it was due to some form 
of negligence: and we do not fhd any 
warrant forsuch a conclusion from any 
of the cuses quoted. If the manner of 
death is known, itis possible for a Court 
to say whether or no it would lead to a 
prima facie inference that the animal 
died of negligence. For example, in 
Shields v. Wilkinson (23) a horse died 
through rupture of the diaphragm re- 
sulting from severe exertion soon after 
taking a substantial meal. This seemed 
to the learned Judges who tried the case 
prima facie evidence of negligence to take 
reasonable precautions not to overwork 
an animal immediately after a full meal; 
and so the person in whose charge the 
animal was, was called upon to give 
some reasonable explanation of the ani- 
mal’s death which would not lead to a 
necessary inference that there was negli- 
gence. As he wasable togive such a 
reasonable explanation it was found that the 
burden was heavily shified upon the plaintiff 
to show that the death resulted from neg- 
ligence. In Beven on Negligence, 2nd 
Edition, p. 970, the question was discussed 
and the learned author writes that ordi- 
narily the burden of proving injury to an 
animal lies upon the bailor but that if the 
article was returned in such a state that 
negligence would ordinarily be presumed, 
then the burden was on the bailee. He 
illustrated this principle with reference 
to two cases. In the first a horse was re- 
turned with broken knees, 7 e. the 
skin of the knees, had been abraded) and 
it was held that such an abrasion 
was not prima facie évidence of neglig- 
ence as such an injury could result 
tothe horse, by its tripping and falling 
even though it was proved that the ani- 
mal was notin the habit of so tripping. 
Where, however, a horse was returned with 
some unusual injury, such as a gashin 
its side which could not result from the 
ordinary use of the horse, the burden was - 
on the bailee to prove that this injury 
did not result from negligence on his part. 
Story, after pointing out the difficulties 
in deciding upon whom the burden 

(23) 9 A 39% A W N 1887, 44. : = 
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Jay in Question of bailment, discussed with 
difference between the French and the 
English Law and explained that under 
the French law the person in possession of 
an animal that met with an injury or 
death was bound to show that the injury 
‘or death did not result from any negli- 
gence on his part; whereas English Law 
throws the burden of proof on the bailor, 
The burden of proving thatthe elephant 
died of negligence, therefore, rests upon the 
plaintiff. 


The evidence in this case with regard to 
the circumstances which led to the death of 
the elephant is most unsatisfactory. None 
of the witnesses seems to be satisfactory, 
or tohave madean attempt to put before 
the Court the whole truth. The plaintiff, 
to prove the case of negligence, has exa- 
mined only P. W. Nos. 3 and’7, P. W. 
No. 8 deposing only that, he saw the animal 
fall and that at that time there was a 
large log of wood nearby. Plaintiff Wit- 
ness No.3 is one ofthe mahouts sent by 
the plaintiff with the elephant. He de- 
poses that he remained with the elephant 
until September, although the: defendant 
would haveit that he left it as early as 
June. We agree with the learned Subordi- 
nate Judge thatin this respect at least 


his evidence is probably true. We can- 
not, however, agree with the learned 
Subordinate Judge that the two mahouts 


Narayanan Nayar and P. W.No. 3 were 
sent away by the servants of the defendant 
in order that the latter might ill-treat the 
animal with impunity: A person who has 
to use an animal for as long a period as a 
year would not deliberately neglect the 
animal in such a way that its usefulness 
for thework required would be materially 
impaired. Narayanan Nayar left within a 
few days of his animal and we find that 
an agent of the defendant writes a letter 
(Ex.B) on April 16, 1927,tothe plaintiff 
in which he says that the elephant did 19 
days’ work during the previous month, that 
Narayanan Nayar had gone away after doing 
only two days’ work, that on account of that 
he had to go off urgently and bring two other 
men, and that he is very greatly perturbed 
because P. W.No.3 says that he must go 
away too. He says that if P. W. No. 3 goes 
away it will not be possible for any one there 
to untie the elephant or make it work and 
he asks the defendant to prevent P. W. 
No. 3 from leaving. P. W. No. 3 was a very 
experienced mahout and had been for 14 
years the keeper of this elephant, and it 
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seems tò us most unlikely that even in 
September the defendant would have de- 
liberately sent him away. If, as the learn- 
ed Subordinate Judge suggests, P. W. No.3 
had been sent away in order to facilitate 
the overworking of this animal, P. W. No. 3 


. would assuredly have gone to the plaintiff, 


who would himself necessarily have taken 
steps to protect his own animal. P. W. 
No. 7 states that he was the mahout of 
another elephant but D. W. No. 7 an owner 
of an elephant said by P. W. No. 7 to have 


_ been cared for by him, has been examined 


to show ‘that P. W. No. 7 is to a great extent 
a liar, and the learned Subordinate Judge 


das not felt inclined to attach any weight 
to the evidence of P. W. No. 7. P. W. 
No. 8's evidence was intended only to 


suggest that the elephant, had been put to 
hard labour; but the evidence of the various 
Officials shows that there is no timber of 
such a size as was said by P. W. No. 8 to 
have been drawn by the elephant. The 
learned Subordinate Judge seems to have 
been of opinion that the elephant was not 
overworked and we are not satisfied that 
there is any satisfactory evidence that it 
was. We do not think that the plaintiff 
will have done nothing at all if his elephant 
had been grossly overworked and underfed 
and his own servants sent away in order 
to render this easier. The learned Sub- 
ordinate Judge has given a gratuitous 
finding that the elephant died of exposure 
in the forest; but we find no reason for 
thinking that an elephant would suffer by 
being exposed to the monsoon. Moreover, 
the tinding of the lower Court that the 
elephant was working until September is 
inconsistent with this theory; for the 
monsoon must have ended by that time. 
We, therefore, find that the plaintiff had 
failed to make out a positive case of negli- 
gence. 

We are not, however, prepared to agree 
with the learned Advocate-General that the 
defendant, who through his agents had the 
care of the animal was -entitled to fold 
his arms and leave it. entirely to the plaintiff 
to prove his case. Only the servants of 
the defendant are in a position to inform 
the Court of the conditions under which 
the elephant lived and died. The Oourt 
would have liked to have known for ex- 
ample what food was’ given tothe animal, 
how much work it was given, what hap- 
pened toit after P. W. No. 3 left, who was 
then looking after it, when it first began 
to show signs of a failure of power to do 
its work when it became definitely sick, 
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what was done for the animal when it first 
began to show signs of serious illness, 
under what circumstances it met its death, 
and “what steps the servants of the defen- 
dant took to care for it. 
by the defendant and by P. W. No. 3 and 
P. W. No.7 supports him in that’ respect 
that the elephant had been showing some 
disinclination to work for sometime before 
its death. Even in the case of heart disease, 
as the evidence of the Veterinary Surgeon 
(D. W. No. 6) would show, an animal would 
show some symptoms of illness for some- 
time before its death; and we feel sure 
that the illness of this elephant was not 


out. We also think it extremely unlike) 
that after Velayudam Chetty left, the animal 
was not worked at all. Even at the first 
new mahouts had: been brought in; and 
-~ they would surely have become accustomed 
to the animal, and he to them, by the time 
Velayndam left. The defendant has exa- 
mined a Veterinary Officer of the Oochin 
State who claims to have conducted a pest 
mortem examination and to haye found 
that the animal died of a long-standing 
heart disease. “The learned Subordinate 
Judgé has discussed his evidence at con~ 
siderable length, and he saw the witness 
in the witness-box;.and we are not prepared 
to disagree with him that the evidence of 
this witness is quite unreliable. For the 
reasons given. by the learned Subordinate 
Judge, and in particular because in the 
suit notice no mention was made of this 
post mortem and its result, we do not helieve 
that a post mortem examination was held. 


defendant’s agent Kochappu would have 
incurred the considerable expenditure of 
Rs. 60 without the defendant's consent. 
D. Ws. Nos. 8 and 9 are the only other 
witnesses who claim to have an intimate 
knowledge of the working of the elephant, 
but D. W. No. 9sags that he left immedi- 
ately after Velayudam. The lower Oourt 
came to the conclusion that these witnesses 
were not working in the forest at all and that 
their evidence is of no value. We are not 


prepared to disagree with this finding. - The. 


only other evidence giving intimate details 
of the life of the elephant is that of D. W, 
‘No. 3 a kariasthan of the defendant. D. 
W. No.1 the head clerk of the defendant, 
. went occasionally to the forest; and it was 
he who brought the Veterinary Officer. 
Three ‘forest officials, D. Ws. Nos. 3, 4 and 
10 said that they casually visited the scene 
of the timber-hauling operations and found 
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the elephant tied up. Their evidence -has 
been discredited by the learned Subordinate 
Judge, and it would not be very valuable 
even if accepted. i 

It is true, we tnink, that the defendant 
was not called upon to meet any case that 
was not put forward by the plaintiff in his 
pleadings, nor was it incumbent on him to 
prove a negative: case that he was nof’ 
negligent; but we are not satisfied, that he. 
frankly put before the Court the material. 
within his peculiar knowledge, that would 
give the Court some idea of the condition 
of the animal and the work done or negiecte ' 
ed by it during the period that it was with 


so sudden as the defendant would makes him. Even in two of the cases quoted by 
y 


the learned Advocate-General on the ques- 
tion of the primary burden of proof in an 
action, on negligence, the duty of the bailee 
cast upon him by s. 106 of the Indian Evi- 
dence Act is referred to. For example, in 
.The Kite (10), a case decided in favour of 
the bailee, it was pointed out that the 
plaintiff had to put forward a reasonable 
explanation of the accident. In Dwarka- 
nath v. Rivers Steam Navigation Con Ltd 
(7) the suit barge was tied to another, 
which caught fire, the fire spreading from 


_one barge to the other, with the result that 


certain goods which were the subject of the 
-guit were destroyed. This case was quoted 
by the learned Advocate-General to show 
that the burden lies upon the bailor to 
prove negligence by the bailee and that 
is what their Lordships held in that case. 
It was argued before them that under s. 106 
of the Evidence Act, the duty lay upon the 


. defendant to explain the accident, the facts 
We, further, feel it to be unlikely that the - 


of which were known to him alone, in such 
a way asto prove that they were not neg: 
ligent. Their Lordships agreed that a duty. 
‘was cast upon the bailee under s. 106 of the 
Evidence Act; but they thought that the 
bailee had given a reasonable explanation 
of how the accident happened and that 
explanation should be accepted in the ab- 
seace of proof by the plaintiff that negli- 
gence had occurred. A reasonable explana- 


tion is all that was required from the 


defendant in this case; but we cannot say 
that he has given one. It is only after the 
defendant, as bailee; has given a reasonable 
explanation of how the accident happened, 
that the plaintiff is called upon to prove a 
positive case of negligence. It would clear- 
ly be inequitable to call upon the bailor, 
who could have had no personal knowledge 
of how the accident happened, to prove a 
positive case of negligence when the bailee 
has failed to set forth the circumstances _ 
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that led to the sickness and death of the 


- animal. i 

A slight modificati:n of the decree will 
have to be made as the movables claimed 
in the plaint are said to be still available. 
The Rs. 100 awarded by the lower Court 
. will, therefore, be ordered to be paid in the 
event of the articles not being returned 
within two months. 

The appeal is, therefore, dismissed except 
as indic&ted in the above paragraph; but 
in view of the fact that the plaintiff has 
failed on the principal ground on which 
this appeal has been argued and has put 
forward untenablé contentions in both 
Courts, we think that it would not be just 
to call upon the defendant to pay the costs 
of the plaintiff throughout. While not 
interfering with the order of tke lower 
Court as to costs, we will. pass no order as 
to costs in this Court. 


A*D, Appeal dismissed. 
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ALLAHABAD HIGH COURT 
Privy Council Appeal No. 9 of 1937 
April 23, 1937 
SULAIMAN, O. J. AND BENNET, J. 
Pandit KRISHNA KANT MALAVIYA 
l — APPLICANT 
VETSUS 
Lala AMARNATH AND oTHERs=~ 
Opposite PARTIES : 
Civil Procedure Code (Act V of 1908), s. 109) 
O. XLI, r. 10 (3) (added by Allahabad'High Court)— 
Second appeal rejected under r. 10(3) and dismissed 
for want of prosecution~Subsequent application for 
restoration also dismissed — Application for leave to 
appeal from subsequent order, whether can be granted 
—Order, whether final within s. 109 (a)—-Case, whether 
fit for certificate under s.109(c)—Order, whether one 
passed in appeal, 
. Under O. XLI, r. 10, proviso, Oivil Procedure 
Code, (which has been added by Allahabad Court), 
the appellant was called upon to. furnish security 
for the costs of the. appeal. He failed to furnish 
the security within the required time and the 
appeal had to be rejected under sub-r. (3) made 
by. the Allahabad Court, and was, therefore, dis- 
missed for want of prosecution. Subsequently an 
application was made for the restoration of the 
appealon the ground that the appellant had not 
sufficient information of the time allowed. This ap- 
plication for restoration was also dismissed by the 
same Bench. An application was filed for leave to 
appeal from the last order, since the application for 
ale Ls appeal against the first order was already 
arred : 


Held, that no cardinal point between the parties 


was decided by the. order. Nor had the rights of 
the parties inthe case itself been adjudicated upon 
in that order. Therefore theorder in question was 
not a final order within the meaning ofs, 109 (e). 
Nor was thisa &t case in which the Oourt should 
grant a certificate under cl. (c) of that section. Maha- 
deo Sahai v. Secretary of State (1), distinguished. 


-More than 
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Held, further, that the order was not an order passed 
in appeal, but that ib was an order passed in the exer- 
cise of appellate jurisdiction. Jat Pratap Narain 
Singh v. Rabi Pratap Narain Singh (2), relied on. 


Mr. Gopi Nath Kunzru, for the Appli- 
cant. 


Mr. Gopalji Mehrotra, for the Opposite 
Parties. 


Order.—This is an application for leave 
to appeal to His Majesty in Council. A 
second appeal which was tentatively 
valued at Rs. 3,000 was filed in this Court 
in 1935. Under O. XLI, r. 10, proviso 
(which has been added by this Court), the 
appéllant was called upon to furnish secu- 
rity for the costs of the appeal. He failed 
to furnish the security within the required 
time and the appeal had to be rejected 
under sub-r. (3) made by this Court, 
and was therefore dismissed for want of pro- 
secution on November 5, 1936. On December 
4, 1936, an application was made for the 
restoration of the appeal on the ground 
that the appellant had not sufficient in- 
formation of the time allowed. This 
application’ for restoration was also dise 
missed on January 4, 1937, by the same 
Bench. On February 3, 1937, the present 
application. was filed for leave to appeal 
from the last order, dated January 4, 
1937. It does not purport to be an appli- 
cation for leaye to appeal from the order 
dated November 5, 1936, presumably as 
the prescribed 60 days had 
already expired long before the date of 
the application. ` Oo behalf of the appel- 
lant it is contended that the value 
of the subject-matter -affected by the 
suit is in excess of Rs, 10,000. This 
fact is disputed on behalf of the res- 
pondents. 

It seems to us that the appellant has 
no right to appeal under s. 109 (a) and (b), 
Civil Procedure Code, and as the case does 
not fulfil the requirements of that section, 
we cannot grant the certificate asked for, 
Under that section an appeal lies to His 
Majesty in Council from any decree or final 
order passed on appeal by a High Court, or 
from any decree or final order passed by 
a High Court in the exercise of original 
civil jurisdiction. It is not contended that 
this order was passed in the exercise of 
original jurisdiction ; but it is contended 
that. this was an order passed on appeal by 
the High Oourt. Even as regards this 
contention there is a ruling of this Court in 
Jai Pratap Narain Singhv. Rabi Pratap 
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Narain Singh (1), according to which 
such an order would not be an order 
passed in appeal though it would be an 
order passed in the exercise of appellate 
jurisdiction. But quite apart from this it 
seems to us that the order is not a ‘final’ 
order within the meaning of s. 10). The 
learned Advocate for the applicant relies on 
the case in Mahadeo Sahai v. Secretary of 
State (2). In that case the leave was sought 
from the order dismissing the appeal 
itself and not from the order dismissing 
the application for restoration. That case 


is therefore distinguishable. The dismissal. 


of the present appeal was under the rule 
made by this Court, whichis a part of the 
Code of Oivil Procedure. The dismissal of 
the application for restoration was in the 
exercise of the inherent jurisdiction of this 
Court. The Court was not bound to restore 
the case and had discretion in the matter 
which of course. had to be exercised judi- 
cially. No cardinal point between the 
parties was decided by the order, dated 
January 4, 1937. Nor have the rights 
of the parties in the case itself been 
adjudicated upon in that order. We are, 
therefore, unable to hold that the order 
in question was a final order within the 
meaning of s. 109 (a). Nordo we think 
that this is a fit case in which we should 
grant a certificate under cl. (e) of that 
section. The application is dismissed with 
- costs 

D. ' Application dismissed. . 

(1) A I R 1933 All, 453; 145 Ind. Qas. 534; (1933) A L 
J 295; 6 RA lli. f 

(2) 54 A 390; 140 Ind. Cas. 125; A I R 1932 All. 312; 
(1932) AL J 254; Ind. Rul, (1982) All. 618. 





MADRAS HIGH COURT 
Second Civil Appeal No. 745 of 1935 
March 18, 1937 
VENKATASUBBA RAo, J. 
ABDUL AZIZ SAHIB—APPELLANT 


VETSUS 
M. ABDUL SAMMAD SAHIB AND ANOTHER 
. ; — REsPuNDENTS 

Specific Relief Act (I of 1877), s. 16—Scope of— 
Agreement tosell—-Contract becoming incapable of 
performance, not being divisible—Specific perform- 
once cannot be granied—Advance paid by plaintiff 
could be recovered. 

Section 16, Specific Relief Act, does not stand 
isolated and for understanding its full significance 
it must be read in conjunction with certain other 
sections which along with it form a group. Sec- 
tions ‘14 to 17 inclusive of the Specific Relief Act, 
are both positive and negative in their form. 
Taken together they constitute a complete Code 
within the terms of which relief of the character in 
ae must be brought, if it is to be granted at 
Bile 
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A agreed to sell tothe-plaintiffa plot of land, his 
share being one-third, the two-thirds belonging to 118 
children. Out of the agreed consideration plaintiff 
paid a certain amount as advance to A. But later 
on the contract became incapable of performance as 
the sons were unwilling to fulfil it. Plaintiff sued 
for specific performance of the contract : 

Held, that decree directing A to convey his 
one-third share onthe plaintiff paying a third ofthe - 
agreed price was wrong, asthe Court could not sub- 
stitute a new bargain and a new contract on 
the parties. As A had committed a fraud, a decree 
should be passed in favour of the plainti§ directing 
A to return theadvance received with interest. 


5. C. A. against the decree of the Sub- 
Judge, Vellore, in A. S. No. 84 of 1935. 

Mr. V. N. Shama Rao, for the Ap- 
pellant. 

Mr. K. Rajah Iyer, for the Res- 
pondents. 


Judgment.—This second appeal raises 
a question relating to the construction 
of s. 16, Specific Relief Act, . which 
runs thus : 

“When a part of contract which taken by itself 
can and ought to be specifically performed, stands 
on a separate and independent footing from 
another part of the same contract which cannot or 
ought not to be specifically performed, the Oourt 
may direct specific performance of the former 
part.” 

The facts may be briefly stated. Defen- 
dant No. l, a Station Master, agreed to sell - 
to the plaintiff, a plot of land measuring 
about 1 acre 14 cents. That plot had origi- 
nally belonged to his wife, and upon her 


‘death, it devolved upon himself and his 


children, his share being one-third and the 
share of the children being two-thirds. Out 
of the agreed consideration of Rs. 825 the 
plaintiff paid Rs. 250 as advance to defen- 
dant No. 1. The latter, with what motive 
it is unnecessary to enquire, repudiated 
the contract and it now transpires and two 
of his sons who have become .majors are 
unwilling to fulfil it. It may now be taken 
that as regards two-thirds of the property 
(the children’s share) defendant No.1 can- 
not be compelled to specifically perform the 
contract. I may mention that what he 
did was this; he first gave a writing 
agreeing to sell the property to defendant 
No.2; subsequently he executed in his 
favour a sale deed in respect of the entire 
land. The lower Appellate Court disagree~ 
ing withthe District Munsif held that in 
the circumstances the contract was capable 
of being specifically perfurmed in respect 
of defeudant No. I's one-third share. On 
that basis it passed a decree directing 
him to convey his one-third share on the 
plaintiff paying a third of the agreed price. 
The lower Couris judgment is wrong, as 
it fails to take note of the language of 
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the section. Can it be said that the pre- 
sent gontract is divisible into two parts, 
one relating to a third and the other 
relating to the remaining two-thirds? In 
other words, in the language of the section, 
can we import acontract affecting a third, 
standing on a separate and independent 
‘footing from another supposed contract 
relating to the remainder of the land ? 
Section 16 does not stand isolated and for 
understanding its full significance it must 
be read {n conjunction with certain other 
sections which along with it form a.group. 
As the Judicial Committee point out in 
Graham v. Krishna Chunder Dey (1) : 


“Sections 14 to17 inclusive of the Specific Relief 
Act, 1877, are both positive and negative in their 
form. Taken together they constitute :a complete 
Code within the terms of which relief of the 
character in question must be brought, if it is to be 
granted at all,” 


The effect of the lower Court's judgment 
is to Allow an abatement of price in res- 
pect of defendant No. 1's failure to carry 
out the contract in its entirety. Let us 
see what is necessarily implied in this 
View. Had defendant No,1 come to Court 
instead of the plaintiff, he would have 
` been likewise granted specific performance, 
that is to say, it would have been open to 
him,. although he was the party in default, 
to compel the plaintiff, a person not to 
blame, to buy a third of the ‘land—the 
result being that the Court would be 
substituting a new bargain and forcing 
upon the parties anew contract, a thing 
which the Privy Council has shown ought 
not to be done. I do not propose to con- 
sider the matter further as the law has 
been in the case cited above clearly 
expounded by the Privy Council and the 
principles applicable have been fully 
explained. In the view I have taken, it 
is uanecessary to deal with the. finding 
recorded by the lower Courts in regard to 
defendant No. 2; norisit necessary for me 
to express any opinion as regards the title 
he has obtained. a 

The question then remains, to what 
relief is the plaintiff entitled? That defen- 
dant No. 1 has been guilty of gross dis- 
honesty, there can be no doubt. If the 
agreement relied on by defendant No. 2 was 
in fact executed-on the dateit bears, defen- 
dant No. l’s act in agreeing to sell the 
same property subsequently to the plaintiff 
and receiving from him Rs. 250 as advance 


would be clearly fraudulent. If on the 

(1) 52.1 A 90; AIR 1925 PO 45; 86Ind. Cas. 
232; 52 O 335; 48 M L J 172; (1925) M WN 138: L R 
6A (PO) 38; 21 L W 390; 3 Pat. LR 93; A Bom, L 
R 740;23AL J 709; 290 WN 919 (P 0). 
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other hand that agreement was éxecuted 
subsequent to his having agreed with the 
plaintiff, but was improperly an‘e-dated, 
defendant No, 1 would in that event be 
guilty.of a serious offence. Whichever version 


is true, he bas committed a fraud and Í 
` must, therefore, pass a decree in favour of 


the plaintiff directing defendant No. 1 to 
return to him the advance amount of Rs, 250 
with intérest thereon at 12 per cent. per 
annum from September 7, 1933, to the 
date- of payment. The decree of the lower 
Court granting specific performance in 
respect of the one-third share is set aside. 


. Defendant No. 1 shall pay the plaintiff costs 


in both the Courts below. I make no order 


as to costs here. (Leave to appeal is 
refused.) 
A-N. Order accodingly. 


Denar eg agep meS 


LAHORE HIGH COURT 
„First Civil Appeal from Order No. 289 
of 1936 


March 4, 1937 
l Tee CHAND, J. 
SODHI LAL SINGH—APPELLANT 
veETSUS 
Frrem Lala BIHARI LAL-LAKSHARI 


MAL AND ANOTAER —RBSPONDENT3 

Provincial Insolvency Act (V of 1920), s. 75 (3)— 
Appeal to High Court — Prayer for leave in memo. 
of appeal—Appeal admitted though no separate 
order made—Efect—Amendment— Misdescription of 
property sought to be corrected —New cause of action 
not introduced — Amendment, if can be allowed—~ 
Amendment, tf takes effect nunc pro tunc— 
Appellant having accepted costs of adjournment 
necessitated by amendment, if can challenge it by 
appeal. 

Sub-s. (3) of s. 75 of the Provincial Insolvency 
Act is very wide in its terms, and makes appeal- 
able to the High Qourt (with the leave of the 
District Oourt or High Court) orders passed by the 
District Court, other than those specified in Sch, I. 
Where a prayer for leave was made in the memo, of 
appeal, though no order granting the appeal is 
passed, the Motion Bench must be taken to have 
done so by the order admitting the appeal. . 

Where the amendment allowed by the Oourt to 
an application for adjudication as insolvent did 
not introduce a new cause of action or alter the 
character of the claim and all that was done was to 
correct a misdescription of the immovable pro- 
party which had been sold in execution of a 


+ money decres against the insolvent : 


Held, that the amendment was properly allowed 
as the original application had been presented 
within three months and in such cases, the amend. 
ment takes effect nunc pro tune, there was no bar, 
Jalal Dinv. Qaim Din (L), Bhagirathi ` Shukul v, 
Chandra Harthar Patak (2), referred to. 

Held, also, that the insolvent having accepted 
costs of adjournment neeessitated by the amendment 


_ could not be allowed to challenge it by way of appeal, 


Sohan Lal v. Dharimel Ishar Das (3), 
Qadir v. Fateh Bano (4), referred to. 


Ghulam 
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F.C. A. from the order of the Additional 
District Judge, Ferozepore, dated Octo- 
ber 1, 1936. ' 

Mr. Vishnu Datta, for the Appellant. 

Mr. Fakir Chand Mittal, for the Res- 
pondents. 

.Judgment.—On March 17, 1936, the 
respondents, who are some of the creditors 
of the appellant, applied for his adjudi- 
cation as insolvent. In the application it 
was stated that the debt due by the ap- 
pellant to the respondents amounted to 
more than Rs. 500 and that within three 
months of the making ofthe application, 
immovable property of the appellant had 
been sold in execution of money-decrees 
passed against him by Civil Courts. In 
para. 3 of the application the property sold 


was described as follows : 

1, Agricultural land situate in Mouza Manawan, 
sold on December 17, 1935, in execution ofa decree 
obtained by Musammat Pritam Kaur against the 


appellant ; 
gi A ‘haveli situate at Forozepore, sold on Janu- 


ary 11, 1936, in execution of a decree obtained by 
the Punjab National Bank.” 

- On August 27, 1936, the petitioning cre- 
ditors' applied for amendment of the ori- 
ginal application for insolvency, stating 
that there was a misdescription of the land 
sold in execution of Pritam Kaur'’s decree, 
inasmuch as the land sold was situate in 
Mauza Sukh Chain but had been wrongly 
stated to be in Mauza Manawan. The 
learned Additional District Judge issued 
‘notice to the appellant, and after hearing 
him granted the application on October 1, 
1936, allowing the amendment on payment 
of Rs. 15, as costs. This order was duly com- 
plied with. ‘Phe petitioning creditors paid 
Rs. 15 tothe appellant's Pleader on Octo- 
ber 28, 1936, and the necessary correction 
was made in the original application. 


“About a month after receiving the 
amount of costs, the appellant filed an ap- 
peal in this Court on November 30, 1936, 
contending that the amendment should not 
have been allowed inthe circumstances of 
the case. 

-Counsel for the respondents raises a 
preliminary objection that the order of 
amendment passed by the lower Oourt is 
interlocutory and is not appealable. In 
my opinion, this objection is without force. 


Sub-s. (3)of s.75 of the Provincial Insol- - 


vency Act is very widein its terms, and 
makes appealable to the High Oourt (with 
the leave of the District Court or High 
Court) orders passed by the District Court, 
other than those specified in Sch. I. In 


this case, & prayer for such leave was made 
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in the memorandum of appeal, and though 
no express order granting leave to appeal — 
was passed, the Motion Bench must be. 
taken to have done so by the order admit- 
ting the appeal. I overrule the objection. 
On the merits, however, I am of opinion; 
that the appeal has no force. The amend- 
ment allowed by the lower Court did not ` 
introduce a new cause of aclion or alter the 
character of the claim. All that was done 
was to correct a misdescription o$ the im- 
movable property, which had been sold in 
execution of a money-decree against the 
appellant. Itis admitted that the name 
of the decree-holder (Musammat Pritam 
Kaur), the name of the Court which had. 
passed the decree (Senior Subordinate 
Judge, Ferozepore), the date on which the 
decree was passed (December 17, 1935), 
were all correctly given in the original . 
application. The only mistake wasin the 
name of the village, where the land sold 
was situate. It was wrongly shown as 
Manawan instead of Sukh Chain. It is. 
argued that the amendment was made 
more than three months after the alleged 
act of insolvency, thatthe application for ° 
adjudication must be taken to have been 
instituted when the amendment was made 
and, therefore, it was barred by time. 
But the original application had been pre- 
sented within three months, and in such 
cases, the amendment takes effect nunc 
pro tunc. SeeJalal Din v. Qaim Din (1). 
and Bhagirathi Shukul v. Chandra Hari- 
har Patak 66 Ind. Cas. 208 (2, where simi- 
lar amendments, correcting misdescrip- 
tion of property, were allowed to be made 
even On appeal, long after the period of 
limitation for instituting the suit had pass- 
ed. Isee no force in the contention. 
Moreover, in this case, the appellant-had 
accepted Rs. 15, which had been allowed by 
the lower Court as costs of adjournment 
necessitated by the amendment. He hav- 
ing thus adopted the order, and enjoyed 
the benefit under it, cannot be allowed now 
to challenge it by way of appeal. Sohan 
Lal v. Dhari Mal-Ishar Das (3) and Ghulam . 
Qadir v. Fateh Bano (4). 
The appeal fails and is dismissed with 
costs. 
N. Appeal dismissed. 
(1) 62 P R 1914; 25 Ind. Cas. 439; 255 P L R 1914; 


161 PW R 1914, 
ene Ind. Cas. 208; 20 AL J 159; AT R 1922 


ons 1923 Lah. 813; 109 Ind. Cas, 819; 10 L 


(4) A IR 193L Lah 974; 156 Ind, Cae. 342; 35 P L 
R. 264; 7 R G 895, 


* 


the interest of substantial justice. 


$ 
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First Civil Appeal No. 103 of 1935 
August LI, 1937 
Srivastava, O. J. AND Zia-UL- Hagan, J. 
Nawab MUHAMMAD ATA HUSAIN 


KHAN alias MUNNILY SAHEB AND 
OTUERS— PLAINTIFFS — APPRLLANTS 


. versus 
Nawab BAQAR MIRZA AND oTapRs— 


i DEFENDANTS— RESPONDENTS. 

Pensions Act (XXIII of 1871), s. 6—Suit without 
Collector's certificate— Whether bad ab initio—Certi- 
ficate, tf can be allowed to be produced later on— 
Certificate allowed to be produced at appellate stage 
—Amendment— W hen allowed— Discretion of Couri. 

It would be taking much too stringent a view of 
the provisions of's. 6, Pensions Act, to hold that the 
Civil Court is debarred from taking cognizance of 
a claim even though the certificate has been pro- 
duced, subsequently, if it was not’ produced- at the 
time of the institution’ of the suit. The suit is not 
bad ab initio by reason of its being filed without a 
Collector's certificate and where at the hearing of 
such a suit the necessary certificate is not produc- 
ed; the Judge ‘ought to grant the plaintiffs’ applica- 
tion for an, adjournment, in order that the- certif- 
cate might be’ obtained-and produced. [p. 34, col. 2; 
p. 35, col. 1.] 

[The certificate- was allowed to be produced in 
appeal andthe case was remanded to thé lower 
Oourt for being’tried de novo ] 

[Case-law referred ‘to. ] 


The provisions-of the: Code-of Civil Procedure 


allow a wide discretion to the Court in the matter’ 


The main considera- 
advancement of 
[p. 36, col. 1.] 

F.C. A. against the order of the Addi- 
Gas Civil Judge, Lucknow, dated April 8, 

Mr, Zahur Ahmad, for the Appellants. 

Mr. Abid Hussain, for Respondents Nos. 1, 
2 and 3. l 

Messrs. Akhtar Hussain and Durga Dayal, 
for Respondent No. 6. 

Messrs. Habib -Ali Khan’ and Mukand 
Behari Lall, for Respondent No. 7. 

Mr. S. M. Hafeez, for Respondents Nos. 14 
and 15. 

Mr. Mukand Behari- Lall, for Respon- 
dents Nos. 16 to 18. 

Mr. Akhtar Hussain, 
No. 20. 

Judgment.—This:is a first appeal by the 
plaintifis against the decree of the learned 
Additional Civil Judge of Lucknow, dis- 
missing the plaintiffs’. suit on the ground 
that it related. to a political pension, and 
in the absence of a certiticate as contem- 
‘plated by s.6 ofthe Pensions Act (XXIII 
of 1871) was, therefore, not maintainable. 
In view of the conclusion reached by us, 
‘we donot think it necessary to state the 
facts. of the case in detail. [t would be 
enough tosay that according to the plaintiffs’ 


171—5 & 6 


of amendment of pleadings. 
tion to be borne in mind is the 


for Respondent 
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case Muhammad: “Ali Shah, one of the late 
Kings of Oudh, had created a Trust, and 
that one of the beneficiaries under the 
Trust was Nawab Munnawwar ud Daullah 
Bahadur Ahmad Ali Khan who was to 
receive Rs, 300 per mensem for generation 
after generation. Munnawwar-ud Daullah 
died in 1858, leaving a widow Afzal Mahal, 
one son, Amjad Ali Khan, and four daugh- 
ters. Onhis death Amjad Ali Khan receiv- 
ed the sum of Rs. 300 to the exclusion of 
his sisters and Afzal Mahal. After his death 
this sum of Rs. 300 was realised by his 
two sons, Bagar Ali Khan and Jafar Ali 
Khan. Baqar Ali Khan died in 1921, and 
Jafar Ali Khan in 1924. Till tbeir death 
both of them continued to receive this 
amount. On the death of Baqar Ali Khan 
his share of this sum of Rs. 300 was realised 
by his brother, Jafar Ali Khan, and after the 
latter's death one of his sons Raza Ali Khan 
realised a part of the amount for some time. 


The plaintifis instituted the present suit 


. on May 31, 1934, against defendants Nos. 1 


to 3, alleging them to be the present 
mutwallis of the Trust. They claimed to 
be the legal heirs of Nawab Afzal Mahal, 


. the widow of Nawab Munnawwar-ud Dauliah 


and of his four daughters. They further 
alleged that or their making a claim for 
their share of the aforesaid sum of Rs, 300 
as heirs uf the widow and daughters of 
Nawab Munnawwar-ud Daullah, the defen- 
dants Nos. 1 to 3 on October 5, 1933, passed 
a resolution refusing to give them their 
share in the allowance, whether past or 
present, unless they obtained a decree 
from Court. Accordingly, basing their 
cause of action on the aforesaid resolution 
passed by the defendants-trustees on Oclo- 
ber 5, 1933, they prayed for the following 
reliefs::— 

“(a) That-after the death of Nawab Munnawwar- 
ud Daullah-Bahadur, deceased, according to the 
aforesaid wadiyatnama, an account be: taken from 
defendants Nos: 1 to 3 of everything in respect 
of the share of the fixed monthly wasiqa, which 
fell to his widow, Nawab Afzal Mahal Sahiba, and 
her four aforesaid daughters and after them to 
their legal heirs and after the death of Nawab 
Amjad Ali Khan, son of Munnawwar-ud Dullah 
deceased to his daughters, Nawab Sajjadi Begam, 
and: Nawab Akhtar Jahan Begam and after them 
to their legal heirs and decree of the amount 
which may be found due to the plaintifis, with 
interest at Rs. 6 per cent per annum, from the date 
it became ‘due upto to-day’s date during the pen- 
dency of the suit and after passing of the decree 
till the payment of the decree money be passed in 
favour of the plaintiffs, along with the specification 
of the share of each plaintiff against the defendants 
Nos. 1 to 3, jointly as trustees of Husainabad. 

(b) Costs of suit be awarded from defendants 
Nos, 1-to 3 trustees of Husainabad. 
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_ (ec) Any or further relief to which the plaintiffs, 
jointly or severally, be entitled be granted.” 


The defendants Nos. 1 to 3 in their 
writen statement pleaded, inter alia, that 
the real dispute in the case was between 
- the plaintiffs on the one hand and the 
heirs of Nawab Bagar Ali Khan and Nawab 
Jafar Ali Khan on the other hand, and that 
their own position was merely that of an 
stake-holder. They contended that the heirs 
of Nawab Bagar Ali Khan and Nawab Jafar 
Ali Khan were necessary . parties and that 
the suit as framed was bad for non-joinder 
of parties. 

On the pleadings of the parties the lower 
Court framed a number of issues of which 
issue No. 6 dealt with the question of non- 
joinder. The Court tried this as a prelimi- 


nary issue and recorded a finding that the 


heirs of Nawab Baqar Ali Khan and Nawab 
Jafar Ali Khan were necessary parties and 
must be impleaded in the suit. Defendants 
Nos. 4 to 16 were accordingly added as 
defendants. When this was done the plaint- 
iffs amended the plaint by adding a 
sentence at the end of para. 10 as fol- 
lows :— 
_ “The rest of the defendants (i. e., defendants Nos 4 
to 16) have been made pro forma defendants simply 
in compliance with the Court’s order, dated Septem- 


ber 8, 1934, although the plaintiffs do not seek any 
relief from them.” f 


The trial of the case then proceeded and 
at the end the learned Additional Civil 
Judge recorded his findings on the various 
issues. He fcund inter alia that the wasiga 
allowance in suit was a political pension 
and that the suit was not maintainable 
under s. 6 of the Pensions Act. In this 
connection he remarked as follows:— - 

“The case has been hanging on fora pretty long 
time and in the course of argument it was brought 
to my notice that the plaintiffs had applied fora 


certificate to the Deputy Commissioner, Sufficient 
time was allowed to them to produce it but no 


such certificate was forthcoming. The result is that - 


the plaintifis’ suit is without any certificate and as 
such is not maintainable under s. 6 of the Pensions 
Act.” 


Eventually he dismissed the suit on the 
finding that it was not maintainable. 
Dissatisfied with the decree of the lower 
Court, the plaintiffs instituted an appeal 
against it in this Court on September 5, 
1935. It may be noted that whereas the 
plaintifis had valued the reliefs sought in 
the plaint at Rs. 12,000 and paid a court- 
fee of Rs. 682-8-0 on this amount according 
to s.7, cl. 24 (d) of the Court Fees Act, 
they whie valuing the appeal at the same 
amount of Rs. 12;000, paid a court-fee of 
Rs. 10 only on the memorandum of appeal 
under Art. 17 (i227) of the Second Schedule 
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of the Court Fees Act. They justified this 
on the prayer made in the memorandtm of 
appeal in the following words: 

“The plaintiffs-appellants pray that the decree 
appealed from be varied and the plaintiff's suit 
decreed for a declaration that they are entitled to 
receive Rs. 195-11-8 per month, out of the allowance 
of Rs, 300 per mensem, provided for Nawab Munnaw- 
war-ud Daullah and his heirs by the deed of trust ` 
dated November 23, 1839, as his legal heirs pro tanto 
in the undistributed amount in deposit with defen- 
dants Nos. lto3 having withdrawn their claim in 
regard tothe amount which the Husain@bad Trust 
has already distributed to some of his heirs who 
had claimed it ` 

The appellants during the pendency of 
the appeal produced also a certificate of 
the Deputy Commissioner, Lucknow, dated 
February 7. 1936, which runs as follows: — 

“Certified that Nawab Muhammad Ata Husain 
Khen and others the plaintiffs-appellants in the 
First Civil Appeal No. 103 of 1935, pending in the 
Hon'ble Chief Court of Oudh at Lucknow, who 
claim to be heirs of Nawab Munnawwar-ud Daullah 
are hereby empowered, under s. 6 of the Pensions 
Act XXIL of 1871, to establish in the aforesaid 
appeal, their claim to receive in future any legal 
share to which they consider themselves entitled 
in the wasiga allowance of Rs. 300 fixed for Nawab 
Munnawwar-ud Daullah and his heirs and to their 
legal heirs, if any, in the undisbursed amount of 
the said wasiqa which is at present actually held 
in deposit by the Trustees of the Husainabad 
Trust ” 


Mr. Zahur Ahmad the learned Counsel for 
the plaintifis-appellants categorically denied 
the correctness of the statement ccntained 
in the judgment of the lower Court, which 
we have quoted above about the plaintiffs 
being allowed time by that Court to pro- 
duce a certificate of the Deputy Commis- 
sioner. He further stated that he did not 
question the lower Court’s finding about 
the wasiqa money in suit being a poli- 
tical pension within the meaning of Act 
XXIII of 1871. He contended that sub- 
sequent to the decision of the lower Court 
tLe plaintiffs having obtained the neces- 
sary certificate it should be accepted by us 
in appeal and the defect of non-production of 
the certificate shorld be deemed to be 
cured, 

In Jijaji Pratapji Raje and others v. 
Balkrishna Mahadeo and others, I. L. R., 17 
Bom. page 169 (1), it was held by a Bench 
of the Bombay High Court that a suit 
under the Pensions Act, XXIII of 1871, 
was uot bad ab initio by reason of its 
being filed without a Collector’s certificate 
and that where at the hearing of such a 
suit the necessary certificate was not pro- 
duced, the Judge ought to have granted 
the plaintiffs’ application for an adjourn- 
ment, in order that the certificate might 

(1) 17 B 169, 
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be obtained and produced. In this case 
the certificate was allowed to be produced 
in second appeal and the case was remand- 
ed tothe trial Judge for a fresh trial on 
the ground that all that had hitherto been 
done without the certificate was done with- 
out jurisdiction. In Ihtisham Ali v. Sham 
Sundar and others, I. L. R., ¥5 All. 73 (2), 
a Bench of the Allahabad High Court 
granted the appellant time for obtaining 
the certificate, though the Collector having 
refused t$ grant the certificate, the appe»l 
was ultimately dismissed. In Ganpat Rao 
v. Anand Rao, I.L. R, 28 All. page 104 
(3), the Court adjourned the hearing of 
the appeal in order toenable the respon- 
dent to produce a certificate and a certi- 
ficate having been produced the defect was 
held to have been cured. This case went 
in appeal to their Lordships of the Privy 
Council, whose judgment is reported in 
Ganpat Rao v. Anand Rao, I. L. R. 32 All. 
page 148 (4). The validity of the High 
Court order granting time does not appear 
to have been. challenged before their 
Lordships of the Privy Conncil. In Jagat 
Singh v. Mahan Bir Singh, A. I. R. 1928 
Lah. page 713 (5), also it was held that it 
was a sufficient compliance of law as the 
certificate was produced within the time 
fixed by the Court. In Vinayak Ganesh 
Hasabnis and othersv. Narayan Shankar 
Hasabnis and others, A. I. R. 1935 Bom. 
page 227 (6), it was held that the certi- 
ficate of the Collector could be produced 
and might be accepted on appeal. 

It has been argued on behalf of the 
respondents that a Civil Court is, under 
the provisions of s.6 of the Pensions Act, 
debarred from taking cognizance of any 
such claim unless the plaintiff produces the 
necessary certificate or in other words that 
the producion of the certificate contem- 
plated by s.6 is a condition precedent to 
the Civil Court taking cognizance of any 
such claim. The non-production of the 
certificate isa defect of a technical char- 
acter. It would be taking a much too 
stringent View of the provisions of s. & to 
hold that the Civil Court is debarred from 
taking cognizance of such a claim even 
thougno the certificate has been produced, 
subsequently, if it was not produced at 


(2) 25 A 73; A W N 1902, 187. 

(3) 28 A 104; A W N 1905, 206. 

(4) 32 A 148; 5 Ind. Oas. 689; 14 O W N 310; 7 M 
LT 53; 7ALJ 165; 11 CL J 281; 12 Bom. L R 
267; 20M L J 164; 371 A 39(P 0). 

I R 1928 Lah, 713; 111 Ind. Oas. 528, ; 
A IR 1935 Bom. 227; 156 Ind. Oas. 626; 37 
Bom. L R 343;8 RB8. 
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the time of the institution of the suit. We 
think that the view taken by the various 
High Courts in the cases referred to above 
is substantially just and may well be ac- 
cepted without any violence to the terms 
of the section. We would, therefore, ac- 
cept the certificate which has been produced 
in this Court. : 

The next question is about the right of 
the plaintiffs to claim the declaration sought 
in the appeal. It is clear beyond all doubt 
that the relief claimed in the plaint was 
the rendition of the accounts by defen- 
dants Nos. 1to3 anda money decree for 
the amount found due to the plaintifis, It 
is equally clear from the relief claimed in 
the memorandum of appeal and it has 
also been admitted before us by the Cun- 
sel forthe appellants that they have now 
abandoned their claim for rendition of 
accounts. They also do not any longer seek 
a decree for any money which may be 
found due to them asa result of the ace 
counting. What they seek for now is a 
declaration that they are entitled to a 
specific portion out of a certain sum of 
money which they say is admittedly in 
deposit with the defendants Nos. -1 to 3 
being the amount of the wasiqa in ques-_ 
tion which has remained undistributed. 
It is to be noted further that while in 
their amendment made to para. 10 of the 
plaint they expressly stated that the plain- 
tifs did not seek any relief against the 
defendants Nos. 4 to 16, the position taken 
up by the plaintiffs’ Counsel before us is 
that he wants that the declaration sought 
by him in appeal should be made against 
the defendants Nos. 4 to 16, also so as to 
make it binding-on them. Reference has 
been made toO. VII, r./ of the Code of 
Civil Procedure, and it has been argued 
that the declaratory relief which the plain- 
tiffs seek in appeal is one which can be 
granted by the Court under this rule with- 
out any specific prayer for it. We regret 
we cannot accede to the argument. The 
declaratory relief in question appears to 
us to be wholly outside the claim as set 
forth inthe plaint. It relates to s specific 
sum of money which the defendants Nos. 1 
to 3 are alleged to have been holding in 
deposit on the date of the suit, whereas 
the reliefim the plaint related to an un- 
ascertained amount which was to be as- 
certained after the taking of accounts. 
Furthermore. while the relief in the plaint 
was confined to the defendants Nos. 1 to 3, 
the relief now claimed is claimed substan- 
tially against the defendants Nos. 4 to 16, 


36. 
the position of defendants Nos. 1 to 3 


being merely that of the stake-holder. 
In such circumstances O. VII, r. 7, has, in 
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ALLAHABAD HIGH COURT 
First Civil Appeal No, 447 of 1933 
and ý 


our opinion, no application to the case, and Civil Revision Application No. 389 of 1934 


we could be justified in refusing to enter- 
tain*the claim now set up. But we cannot 
lose sight of the fact that admittedly there 
is a sum of the wasiqa money in deposit 
with the defendants Nos. 1 to 3, which has 
accumulated in their hands since the time 
that they ‘refused to distribute it until the 
plaintiffs obtained a decree from Court. It 
is also a fact that the defendants Nos. 1 
to 3 lay no claim to the money and are 
prepared to pay it to such of the parties 
as succeed in establishing their title to it. 
The provisions of the Code of Civil Pro 
cedure allowa wide discretion to the Court 
in the matter of amendment of pleadings. 
The main consideration to be borne in 
mind is the advancement of the interest 
of substantial justice. Taking all the cir- 
cumstances of this case into consideration, 
we think that we should avoid multiplicity 
of litigation, and allow the plaintiffs to 
amend their plaint so as to enable them 
to claim the declaratory relief sought in 
the appeal. This would also give the de- 
fendants full opportunity to raise all neces- 
sary defences to the said claim. Further, 
we think that any hardship which the de- 
fendants might suffer by reason of the 
fresh trial which the amendment would 
necessitate would be sufficiently compen- 
sated by the order for costs which we pro- 
pose to pass. 

We would also note that ib was con- 
tended on hehalf of the defendants-respon- 
dents that the certificate of the Deputy 
Commissioner, dated February 7, 1936, re- 
lates only to tke appeal, and would not 
avail the plaintiffs in the trial Court. We 
do not think it necessary to express any 
opinion on this question. It would be open 
to the plaintiffs to get a fresh certificate 
and the matter can be dealt with by the 
trial Court. 

For the above reascns we allow the 
appeal, sel aside the decree of the lower 
Court, and send the case back to the 
Court below fcr being tried de novo after 
the plaintiffs have been allowed to amend 
their plaint and the defendants have been 
allowed opportunity to file fresh written 
statements. The plaintiff-appellants will 
pay the costs of the defendants-respondents 
in this Court as well their ‘costs incurred 
hitherto in the lower Court. 

D. Appeal allowed; 

Case sent back. 


January 27, 1937 
HARRIES AND RACHHPAL SINGH, JJ. 
SUNDER LAL—DEFENDANT—APPELLANT 
VETSUS 
Kunwar HARI HAR SAHAI anp 
OTHERS - PLAINTIFFS AND OTHERS— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), Op XXXII, 
r. 4,0. 1X,r. 138, s. 151—Mortgage by Hindu father — 
Suit against him and minor sons — Father, if can be 
appointed guardian ad litem — Propriety of such 
appointment depends on nature of defence raised 
by him—His negligence as guardian ad litem 
— His failure to raise defence of want of legal neces- 
sity—When can amount to negligence—For relief, 
minor must establish want of legal necessity—He can- 
not succeed merely on ground of irregularity in 
appointment of guardian ad litem—Appointment of 
guardian ad litem illegal—Swuit, if can be revived 
under O, IX, r. l3 under inherent powers. 

In suits against Hindu fathers and their minor sons 
on the basis of the mortgage deed executed by fathers 
it is undesirable that the fathers who executed the 
mortgage deed should be made toact as guardian 
adlitem for their minor sons. Where the father 
who has executed the mortgage-deed acts as guardian 
ad litem the trial is not vitiated on that ground alone. | 
There is no presumption of law to the effect that 
wherever a father is appointed guardian, the Court 
must hold that his interests were adverse fo the 
minor. There may be cases in which a.father when 
he is appointed to act as guardian of his minor gons 
may be able to put a first class defence on behalf of 
the minor and it would be altogether wrong to say 
that the proceedings were altogether void because it 
was the father who had been appointed guardian ad 
litem. The question asto whether or not the guar- 
dian appointed in the case was a proper one would 
mostly depend on the question as to whether or not 
he had made a good defence. Ifit can beshown that 
the father represented the interests of the minors to 
the best of his ability, then there will be no reason 
to hold that the mortgage decree should not bind the 
minors simply because their father had been appointed 
to act as guardian ad litem. [p. 38, col. 1.] 

It cannot be laid down that in all cases it is the 
duty of a guardian ad litem to put up a defence, whe- 
ther it be true or false. There may be cases in 
which a guardian ad litem has material available 
which would goto help the minors. If itis found 
that there was material and the guardian ad litem 
was negligent in not placing it before the Court, 
there is good reason for holding that he is negligent, 
but it cannot be assumed that inevery case there is 
material which a guardian ad litem should place 
before the Court. It is not necessary for a guardian 
ad litem to create and manufacture evidence in order 
to support the case of the minor whose guardian he 
is appointed. Ifthe charge of negligence is brought 
against a guardian the person making the charge 
shculd support the allegations by satisfactory evi- 
dence. He must prove that there was evidence avail- 
able which if it had been put before the Court might 
have led itto give a different decision. Unless that 
point is made out, it cannot be urged that a guardian 
is guilty of negligence. ‘[p. 38, col. 2.] 

Consequently, in the absence of proof that there 
wasmaterial available to prove want of legal neces- 
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sity and thatif produced in evidence, it would have 
convinced the Court that the transaction challenged 
.by the mmors was one without legal necessity, it 
would be wrong to hold the guardian ad litem guilty 
' of negligence, from the mere fact that he did not 
take all possible pleas in the suit on behalfof his 
. minor sons and that on the plea of legal necessity he 
did not produce evidence, 
Ina suit against a minor on a, mortgage executed 
by his father. the minor can get relief in cases in 
which he jg able to establish that the transaction was 


not binding upon him for want of legal necessity or - 


some other cause, Unless he proves that there was 
an ‘injury to his interest, he ‘cannot succeed merely 
by showing that there was an irregularity in the 
appointment of a guardian ad litem. If the mortgage 
deed was for legal necessity the minor would not be 
able to obtain a declaration to the effect that the 
decree is not binding upon him merely on the ground 
that the guardian ad litem was his own father. 
Murli Dhar v. Pitambar Lal (1) and Siraj Fatma v. 
Mehmood Ali (2), referred to. [p. 39, col. 2.] 

ere proceedings taken to appoint a guardian 
‘ad litem fora minor in a suit have been declared to 
be ‘invalid, and the suit cannot proceed unless such 
proceedings are properly initiated and completed, the 
Court whose duty ultimately is to appoint such a 
guardian has inherent power under s. 151, Civil 
Procedure Coda, to revive the suit under O. IX, r. 13, 
ofthe Code Bhagwan Dayal v. Param Sukh Das 
(4), reliedon. [p, 40, col. 1.] 


Messrs. S. K. Dar and Din Dayal, for the 
Appellant. 


Messrs. N. P. Asthana and L, N. Gupta, 


for the Respondents. 


Judgment.—This is a defendant's first 
appeal arising out of a suit fora declara- 
tion. The facts which have given rise to 
this litigation between the parties can 
briefly. be stated as follows: Bhagwati 
Sahai, Kalka Sahai and Bhawani Sahai, 
three brothers, exécuted a mortgage-deed 
in favour of Sunder Lal defendant on 
September 29, 1931, for a sum of Rs. 2,260 
In 1927 Sunder Lal instituted Suit No. &0 
of that year to recoverthe amount due on 
the basis of the mortgage-deed in his 
favour. Thesons of the three mortgagors 
with the exception of Hari Har Sahai, 
‘plaintiff No.1, son of Kalka Sahai, were 
also made defendants to the suit. Three 
sons of Kalka Sahai were minors and he 
himself was appointed by the Court to act 
as their guardianad litem. Similarly 
Bhawani Sahai was appointed guardian 
ad litem of his minor son and one Babu 
Ram was appointed guardian ad litem of 
Bhagwati Sahai’s minor sons. The Court 
trying the suit decreed the suit of Sunder 
Lal on October 15, 1929. The judgment is 
printed at pages 30 and 3l. Sunder Lal, 
decree-holder; in execution of his mortgage- 
decree, put to ‘sale the properties which 
were mortgaged under the terms of the 
deed referred to above. The minor sons of 
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the three mortgagors objected to the attach- 
ment on the ground that the mortgage- 
deed was not binding upon them and the 
property in suit which was joint family 
estate was not liable for payment of the 
amount for which a decree had been passed 
against them. 

The learned Civil Judge who tried the 
case came to the conclusion that, as the 
interests of the persons appointed guardians 
ad litem were adverse to the interests of the 
minors, the decree passed in the former 
case was not binding upon the minors. 
There was an issue framed in the case as 
to whether or not the mortgage-deed of 
September 29, 1921, was executed for legal 
necessity, but the learned” Judge of the 
Court below considered that it was not 
necessary in view of- his finding on issue 
No.4 to give any finding on that issue. 
He decreed the suit of the plaintiffs and 
granted them a declaration to the effect 
that the property in suit is not liable to 
sale in execution of décree No. 80 of 1927 
Court of. the Civil Judge of 
Shahjahanpur against plaintiffs Nos. 2 to 7. 
The present appeal has been preferred by 
the defendant against the decree passed 
by the Court below. 

It may here be mentioned that after an 


‘appeal to this Court had been preferred 


by the defendant, he made an application 
to the Court below which purports to be 
one under s.151, Civil Procedure Oode. 
The prayer was that the mortgage suit 
should be revived as the decree passed by 
the learned Judge in suit instituted by the 
minors was defective. The lower Oourt 
agreed with the contention raised by the 
defendant-appellant and it, therefore, 
passed an order on April 23, 1934, allowing 
the application of the defendant and direct- 
ed that the case should be reheard. Against 
that order the opposite party have preferred 
a revision. 

The important question which has to be 
decided in this case is whether the Court 
below was right in granting a declaration 
to the plaintiff-respondents declaring that 
in execution of decree No. 80 of 1927 the 
property mortgaged is not liable to be sold. 
We are of opinion that the view taken by 
the learned Judge of the Court below is not 
a correct one and cannot possibly be 
sustained. Itis perfectly true that in the 
mortgage-suit the fathers of various minor 
defendants were appointed to act as. 
guardians ad litem of thelr respective sons. 
In suits on the basis of the mortgage-deed 
executed by fathers it is undesirable that o 


38 BUNDER LAL %. HARI HAR SAHAI 


he fathers who executed the mortgage- 
deed should be made to act as guardians 
ad litem fo. their minor sons. The posi- 
tion is somewhat difficult and embarrassing. 
Father executes a mortgag-deed and, there- 
fore, he may find it somewhat difficult 
while admitting the execution of the deed 
to say that on behalf of his minor sons Le 
denies its execution. Then it will some: 
times happen that the father had in the 
mortguge deed made clear statements that 
the money was being borrowed for legal 
Pecessity or for payment of an antecedent 
debt and he would again be in an awkward 
position to contend before the Court that 
though he himself had admitted in the deed 
that there was legal necessity, yet on behalf 
of his son he should deny that there had 
been any legal necessity. Now these are 
objections which are quite strong and itis 
because of objections of this nature that 
Courts generally take care not to appoint 
-the execulants of mortgage deeds to act as 
guardians ad litem-of their sons. Generally 
the mother or some person connected with 
the family is appointed to actus guardian 
ad litem. 

The lower Court, however, has taken the 
view that where the father who has execut- 
ed the mortgage-deed acts as guardian 
ad litem the trial is vitiated on that ground 
alone and there is no necessity to go into 
the question as to whether or not the deed 
relied upon by the mortgagee was made for 
legal neceesity. We are unable to agree 
with this view. There is no presumption 
of Jaw tothe effect that wherever a father 
is appointed guardian the Court must hold 
that his interests were adverse to the minor. 
Tere may be cases in which a father when 
he is appointed to act as guardian of his 
minor sons may be able to put a first class 
defence on behalf of the minor and it wculd 
be altogether wrong to say that the pro 
ceedings were allogether void because it 
was the father who had been appointed 
guardian ad litem. The question as to 
wiether or not the guardian appointed in 
‘the case Was a proper one would mostly 
depend on the questicn as to whether or 
not he had made a good defence. Tf it can 
be shown that the father represented the 
interests of the minors to the best of his 
ability, then there will be no reason to hold 
that the mcrtgage-decree should not bind 
tLe minors simply because their father Lad 
been appointed to act as. guardian ad 
litem, 

The learned Judge in his judgment gives 
some reasons why he considers that the 
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fathers of the minor plaintiffs were 
negligent. At page 12 he says: 


“Besides a perusal ofthe judgment in that litiga- 
tion goes to show that all possible pleas that could 
have been raised on behalf of the minors were not 
raised on their behalf by their guardians and this 
also shows that the guardians were grossly negligent 
in safeguarding the interests of the minors. 
That they were negligent in safe-guarding 
the interests of the minors is further evidenced 
by the fact that no evidence was adduced in 
the case on behalf of the minors, although a plea 
of want of legal necessity had been raised in the 
defence,” 

À third party (maternal uncle of the sons 
of Bhagwati Sahai) bad been appointed to 
act as guardian ad litem. The learned 
Judge stated that he too was negligent 
because he did not put any defence on behalf 
of the minors. In our opinion these are not 
good grounds for holding that the guardians 
were negligent. If the learned Judge in- 
tends to lay down that in all cases it is the 
duty of a guardian ad litem to put up a 
defence, whether it be true or false, then we 
disagree wilh this proposition. There may 
be cases in which a. guardian ad litem 
has material available which would go to 
help the minors. If it is found that there 
was material and the guardian ad litem 
was negligent in not placing that before 
the Court, there is good reason for hold- 
ing that he is negligent, butit cannot be 
assumed that in every case there is 
material which a guardian ad litem should 
place before the Court. We cannot sub- 
scribe to the proposition that it is 
necessary for a guardian ad litem to creale 
and manufacture evidence in order to 
support the case of the minor whose 
guardian he is appointed. If the charge 
of negligence is brought against a guardian 
the person making the charge should 
support the allegations by satisfactory evi- 
dence. He must prove that there was evi- 
dence available which if it had been put 
before the Court might have led it to give 
a different decision. Unless that point is 
made out, it cannot be urged that a 
guardian is guilty of negligence. The 
learned Judge says that no evidence was 
adduced in the case on behalf of the 
minors «lihough a plea of want of legal 
necessity had been raised in the defence. 
Now the learned Judge in making these 
remarks assumes that there was evidence 
that the mortgage deed had nct been 
made for legal necessity. In this he was 
wreng. The plaintiffs in the suit before 
us have nct produced any evidence to 
show that they had material available 
which would have convinced the Cour 
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trying the suit that the mortgage was 
made without any legal necessity. We 
will give an instance in which it may not 
be Possible for the guardian ad litem to 
five evidence of want of legal necessity. 
The karta 6f a joint family execntes a 
mortgage-deed on behalf of the joint 
family. The mortgage deed is executed 
Tor payment of an antecedent debt. If 
the record on the face of it shows that 
the mortgage deed was. executed for pay- 
ment of antecedent debt, then we fail to 
understand what evidence the guardian 
ad litem could have led to establish that 
there was no case of legal necessity. 

The question as to whether or not a 
guardian ad litem has been negligent is a 
pure question of fact and its decision 
depends on the evidence that might be 
adduced in the ease. In the present case 
no evidence: has been adduced owing to 
which the lower Court could come to a 
conclusion that the guardians were negli- 
gent. The learned Judge of the Court 
below made assumptions which are un- 
warranted and on their basis has come to 
tbe conclusion that the guardians were 
negligent. We are clearly of opinion for 
the Teasons given above that no case of 
negligence has been made out by the 
plaintifs and in our judgment, therefore, 
the learned Judge was wrong in holding 
that the guardians ad litem were negli- 
gent. In his judgment the learned Judge 
has relied on Murli Dhar v. Pitambar Lal 
(1) and also on Siraj Fatma v. Mahmood 
Ali (2) at p. 447%. The facts of the above- 


Mentioned two cases were different. In- 


the case reported in Murli Dhar v. Pitam- 
bar Lal :1) it had been found on the evi- 
dence adduced in the case that the deed 
had not been executed for legal necessity. 
The following observations to be found on 
p. 335T in that judgment will go to show 
that the view taken by the learned Judge 
oÈ the Court below is not cnrrect: 

From all these authorities which have already 
been cited it is abundantly clear that in all such 
cases where a minor subsequently sues to set aside 
a decree as against him on the ground that he 
was not properly represented, the merits have to 
be gone into. Indeed, in the case relied on by 
Dr. Katju, viz., Collector of Meerut v. Umrao Singh 
(3) the decision of the Court seems to have been that 
lt wes necessary first of all to inquire whether the 
ah on J 329; 66 Ind. Cas. 372; AI R 1922 All. 


(2) (1932) A L J 437; 138 Ind. Gas, 465; AIR 1932 
All 293: 54 A646; Ind. Rul. (1932) All. 418; 16 R D 
(3) 13 A LIJ 437; 99 Tnd. Oas. 220: A I R 1915 All. 159, 


* Page of (1932) A L J.—[Ed.] 
} Page of 20 A, L. J.—[Ea'] 
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minor had been prejudiced by the appointment of 
the guardian, because if it is found that he had 
been prejudiced, then it was unnecessary to go into 
any other question.” 3 

Similarly in the otber case there was 
evidence that the mortgage-deed had not 
been executed for legal necessity. As 
pointed out in Murli Dhar v. Pitambar 
Lal (1) at p. 335* if it is found that the 
minor has not been prejudiced, then it 
is unnecessary to go into any other ques- 
tion. The minor can ask that relief should 
be granted to him only in those cases in 
which he is able to establish that the 
transacation was not binding upon him for 
want of legal necessity or some other cause. 
Unless he proved that there was an injury 
to his interest, he cannot succeed merely 
by showing that there was an irregulatity 
in the appointment of a guardian ad litem. 
In the case before us the learned Judge 
should have taken evidence on the plea as 
to whether or not the mortgage-deed had 
been created for legal necessity. If the 
mortgage-deed was for legal necsssity the 
minors would not be able to obtain a 
declaration to the effect that the decree is 
not binding upon them merely on the 
ground that the guardians ad ltem were 
their own fathers. The result of our find- 
ings is that the decree granted by the 
Court below for a declaration. cannot 
stand. Dr. Asthana who appeared in this 
case on behalf of the respondents frankly 
admitted that the terms of the declara- 
tion granted to his clients were too wide. 
We do not know whether the mortgage- 
deed was executed for legal necessity and 
unless that point is ascertained it cannot 
be held that the plaintiffs are entitled to 
the relief which has been granted to them. 

For the reasons given above the decree 
passed by the Court below cannot be sus- 
tained. Even if it is held that the guar- 
dians were negligent, the plaintifs cannot 
obtain the declaration which they seek. 
All that they can ask is that the decree 
passed in the mortgage suit should be 
vacated, that proper guardians should be 
appointed and then the question as to 
whether or not the mortgage-deed is bind- 
ing should be decided. Having regard to 
the circumstances of the case before us we 
propose to adopt this course. Such a 
course was approved by this Court in a 
case decided by two learned Judges of this 
Court which is reported in Bhagwan Dayal 
y. Param Sukh Das (4). It was laid down 

(4) 14 A L J 818; AI R 1917 All. 477; 36 Ind. Oas- 
366; 39 A 8. 


* Pago of 20 A L J.+{Ed] 
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that where proceedings taken ‘to appoint 
a guardian ad litem for @ minorin a suit 
have been declared to be invalid, and the 
anit cannot proceed unless such ‘proceed- 
ings are properly initiated and completed, 
the Court whose duty ultimately to ap- 
point such a guardian has inherent power 
under s. 151, Civil Procedure Code tc re- 
vive the suit under O. IX, r 13-of the 
Code. We have already pointed out that 
inthe present case after an appeal by the 
defendant had been presented to this 
Court, an application was made. to the 
- learned Judge of the-Court below asking 
that proceedings should be revived -and 
that application has been granted. We 
are, however, doubtful whether having 
regard to the fact that the order -was 
passed during the pendency of the appeal 
in this Court it was a good order. We 
propose to set aside the order passed by 
’ the Court below and in substitution there- 
_of we propose to make an order in this 
appeal directing that the mortgage decree 
which has already been passed be vacat- 
‘ed and the Court below should take up 
the case and appoint’ proper guardians 
ad litem for the minora and then re-try 
' the casé and decide it dccording to law. 

For the reasons given above we allow 
this appeal and set aside the decree passed 
by the Court below. We also vacate the 
mortgage decree passed in Suit No. 80 of. 
1927. and direct the Court in which that 
‘suit is pending, that is, the Court of the: 
Civil Judge of Shahjahanpur, to reviva it, 
appoint proper guardians for the defend- 
ants who are minors in this case and re- 
try the whole suit and decide it according 
to law. We allow the revision preferred 
by the mortgagors and set aside the order 
- which the lower Court had passed in view 
of the fact that we have ourselves passed 
an order vacating the decree of the mort- 
- gage suit and for a trial de novo.’ The 
appellants will get -their costs in this 
Court. No costs are allowed to the oppo- 
site party in connection with the revi- 
sion application. The costs in the Court 
below will abide the result. The costs in 
the lower Court, so far as-Suit No. 19 of 
1932 is concerned, will abide the result of 
the decree that might be passed in mort- 
gage Suit No. 80 of 1927. 

D. 


Appeal allowed. 
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LAHORE HIGH COURT.” 
Second Civil Appeal No. 545 of 1936 
Fecember 2, 1936 
TEK CHAND, J. 
ASMAT ULLAH — PLAINTIFF —APPELLANT 
versus a 2 
RAHMAT ULLAH anp ofaEuRs— 
DEFENDANTS — RESPONDENTS. 

Easement—Prescription — Permissive user of other's 
courtyard for 9 years—Easement whether could be 
acquired. ` 

A -person whose wall of the house abutted: on 
neighbour's courtyard :claimed an easement ‘by-pre- 
scription to go over his: courtyard, which was being 
used with his permission since only 9 or 10-years: 

Held, thatthe user being permissive and not as of 
right, noeasement could be acquired by prescrip- 
tion, Official Trustee of Bombay v. Salebhat Saraf- 
ally(1), relied ons. 

Held, also, that he could neither. acquire easement 
x eee as the two tenements were not owned 

y A 


'S. O. A. from. the decree of.the District 
Judge, Ludhiana, dated February 20, T936. 
Mr. Muhammad Amin, for the Appellant. 

Mr. Mela Ram, for the Respendents. 

Judgment.—Vhe® plaintiff and the de- 
fendant are owners of twoiadjoining houses 
situate in the town œf Ludhiana. The 
northern and eastern walls/of the :house 
of the plaintift: abut on the courtyard of the 
defendant’s house. It seems that the plain- 
tiff wanted to repair these- walls and for 
this purpose he arranged to ‘send -masons 
and labourers to‘the courtyard of the defen- 
dant without his permission. The defen- 
dant did not allow'this to be done. There- 
upon, the plaintiff brought the. present suit 
for a perpetual injunction directing the 
‘defendant to allow the plaintiff and his 
masons and labourers to pass through ‘his 
courtyard’ and to allow them to perform 
the building operations without let or 
hindrance. The ‘suit has been dismissed 
by the Uourts below and the plaintiff has 
come to this ‘Court in second appeal. 

The plaintiff's house is built to the 
extreme limit of the northern and eastern 
boundaries :of his land and it is admitted 
‘by ‘his learned Counsél that apart from the 
easement, which the ‘plaintiff claims to have 
acquired by prescription, He ‘has no other 
legal right to compel the defendant to allow 
him or his workmen ‘to pass through ‘his 
courtyard or fo carry on building operations 
from there without his permission. The 
sole question, therefore, is whether the 
plaintiff has -acquired an easement by 
20 years uninterrupted user. That an 
easement like the oneclaimed can be ac- 
quired under the lawis not.open to doubt: 
see Official Trustee -.of. Bombay v..Salebhat 
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Sartfally (1) But in order to establish 
the easement it must be proved that it had 
been enjoyed (a) peaceably and openly, (b) 
as of right, (c) without interruption, (d) 
for 20 years, and (e) this period of 20 years 
ended within the two years, next preceding 
the institution of the suit. In this case 
two of the essential ingredients, ìi. e. (b) 
and (e), are clérly wanting. The user must 
have been “as of right”, that is nec vi, nec 
‘clam,:-nee precario. It must also be shown 
that it was last exercised within two years 
„of the suit. Here, however, the plaintiff's 
“Own evidence shows that the repairs were 
last effected tothe walls in question nine 
or ten years ago, and that this was done 
with the permission of the defendant's 
father, who was alive at that time. The 
user of the defendant's courtyard for the 
purpose of repairing the plaintiff's walls was, 
therefore, Permissive and not “as of right”, 
. In these circumstances, it is quite clear 
that no easement could have been acquired 
by prescription. 

In the memorandum of appeal an alter- 
native claim was based on the ground of 
“easement of necessity’. But at the time 
of arguments Counsel admitted that the two 
tenements were never Owned by one person, 
and no easement of necessity could possibly 
have been acquired. The suit was rightly 
dismissed. The appeal fails and is dismissed 
with costs. 

D. Appeal dismissed. . 

(1) 28 Bom. L R403; 94 Ind. Cas. 673; A I R 1926 
Bom. 328, 
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OUDH CHIEF COURT. 
Civil Application No. 170 of 1936 
August 12, 1937 
SRIVASTAVA, C. J. AND SMITH, J 
GANESH SINGH AND ANOTABR—PLAINTIFFS 
— APPLICANTS 


VETSUS 
RAM SARUP— Derenpant— Opposite 
PARTY 

U. P. Agriculturist’ Relief Act (XXVII of 
1934), ss. 5, 30—Execution application by deeree- 
holder just before expiry of 12 years prescribed by 
s, 48, Civil Procedure Code (Act V of 1908)— Judg- 
ment-debtor’s application under U. P. Agriculturists’ 
Relief Act, beyond 12 years, but when execution 
application was pending — Court, if can allow 
snstalments——-Decree-holder, whether will be deborred 
from getting relief if there be any default in pay- 
ment of instalment. 

Where the decree-holder’s application for execu- 
tion had been made just before the period of 
12 years prescribed by s. 48,° Civil Procedure Code, 
had expired, and it was pending before the -Gourt 
when the judgment-debtor’s application under the 


` We -can -see no point 
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U. P. Agriculturists’ Relief Act was made, though by 
that-time the 12 years’ period had expired, the Court 
would be justified in allowing instalments to the 
judgment-debtor, and his action willin no waf debar 
the decree-holders from obtaining relief if default is 
made inthe payment of the instalments. 

C. App. for revision of the order of the 
Munsif of Haveli, Lucknow, dated August 11, 
1936. 

Mr. Salig Ram, for the Applicants. 

Mr. M. M. Lal, for the Opposite Party. 

Judgment.—This is an application in 
revision against an order of the learned 


-Munsif of Haveli, Lucknow, by which he 


allowed instalments in respect ofa certain 
décree, and fixed future interest at 34 
per cent. 

The decree in quest‘on was a simple 
money decree which was passed as long 
ago as January 7, 1924. Just before the 
period of twelve years prescribed bys. 48 
of the Code of Civil Procedure expired, an 
execution application -was made by the 
decree-bolders oa January 3, 1936, and 
on April 23, 1936, the judgment-debtor 
made an application under ss. 4, 5 and 30 
of the U. P. Agriculturists Relief Act, 
though subsequently it was confined to 
s. 5. In the end the learned Munsif 
passed the order which has given rise to the 


‘present application in revision. 


The only point taken by the learned 
Counsel for the applicants is that as the 
period of twelve years prescribed by s. 48 
of the Code of Civil Procedure had expired 
before the judgment-debtors application 
under the Agriculturists Relief Act was 
made, ‘that application was incompetent. 
in this argument 
in view of ‘the fact that the decree holders’ 
application for execution had been made 
just before the period of twelve years 
had expired, and it was before the Oourt 
when the judgment-debtors application was 
made. The learned Counsel has suggested 
that as by-this time twelve years have 
expired since the date of the decree, his 
clients will not be able to make any 
fresh application in execution in the event 
of the judgment-debtor’s making default 
in the ‘payment ofinstalments. There are, 
we think, two answers to this objection, 
One is that in the event of defaultin the 
payment of the instalments the execution 
application of January 3, 1936, could be 
regarded as revived. The other is that 
according. to the provisions of the fourth 
sub clause of a. 3 of the Agriculturists’ 
Relief Act, which has to be read along 
with the provisions ofs,5 of the Act, on 
the occurrence of default in the payment 
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of the instalments, a decree-holder “may, 
notwithstanding the provisions of any law 
forthe time being in force, immediately 
enforce payment of the whole amount then 
remaining due under the decree.’ The 
result is that we think the learned Munsif 
was quite justified in allowing instalments 
to the judgment-debtor, and that his action 
will in no way debar the decree-holders 
from obtaining relief if default is made in 
the payment of the instalments. l 

The result is that this revisional applica- 
tion is dismissed with costs. 

D. Application dismissed. 





BOMBAY HIGH COURT 
Criminal Rivision Application 
No. 158 0f 1936 
March 10, 1937 

BROOMFIELD AND N. J. WADIA, JJ. 
ANTHONY D'MELLO AND oTHERS— 

COMPLAINANTS —PETITIONBRS 
, VErsuUsS 
JOSEPH MATHEW PEREIRA—Aocovszp 
—QOpposrts Party 

Criminal Procedure Code (Act V of 1898), s. 182 — 
Criminal breach of trust — Jurisdiction to try—Ac- 
cused travelling agent employed by firm at B, selling 
goods outside Band receiving money — Failure to 
pay money at B-Complaint for criminal breach of 
trust Evidence as to whether money was actually 
misappropriated at B or elsewhere, uncertatn—Held 

ourt at B could try complaint. 

The accused was employed by a firm asa travell- 
ing salesman and canvasser, He was given articles 
(ornaments) and he had sold some in K and returned 
to B, the place of business of his master. The ac- 
cused did not pay the money for the articles sold by 
him and a complaint against him, for criminal breach 
of trust, was lodged in B. The trial Court held that 
the goods were sold and money received was out- 
side B, and that therefore it had no jurisdistion to 
try the suit : 

Held, (i) that it may no doubt be difficult for the 
progec.ition to prove that any part ofthe offence of 
criminal breach of trust was in fact committed in 
Bandit would have been saferto laythe venue in 
Karachi or one of the places where the proceeds of 
the goods sold were admittedly received. The Oourt 
there would have jurisdiction having regard to s. 181 
(2), Criminal Procedure Oode, wherever the actual 
misappropriation took place; 

(ii) that since there was @ doubt as to whether the 
criminal breach of trust was committed in K or B 
that would give the B Court, jurisdiction. Emperor 
y. Mahadeo (2), relied on. 

Gr. Rev. App. against an order of the Pre- 
sidency Magistrate, Additional Oourt, 
Bombay. 

Messrs. M. M. Thakor and U. L. Shah, 
for tbe Petitioners. l 

Messrs. T. M. Guido andJ. L. D'Souza, 
for the Accused. 

Mr. P. B. Shingne, for the Crown. 


. Tender his accounts. 
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Broomfield, J.—This is an applitation 
for revision of an order of discharge made 
by the Presidency Magistrate, Additional 
Court; Esplanade, Bombay, in a case of 
criminal breach of trust. The prosecution 
was instituted on behalf of a firm called 
the Excelsior Trading Company, which `’ 
appears to bea one man firm owned by 
Gomes, petitioner No. 2, dealing in rolled 
gold ornaments and other artieles. So 
far the only evidence in the case consists 
of the deposition of petitioner No. 1 who 
is the accountant in this firm. His evidence 
is that the accused was employed by the 
firm asatravelling salesman and canvas- 
ser. He was given articles valued at about 
Rs. 4,500 for sale, and on November 
11,1935, he left Bombay totravel in Guja- 
rat and Karachi. He returned to Bombay 
on December 16, 1935, and was asked to 
Between December 
17 and 19, he came to the office every day. 
and returned all the goods which were 
entrusted to him except goods of the value 
of Rs. 198-8-0. With regard to these he 
produced cash memos showing that the 
gocds had been sold. He was asked to 
produce the money for these goods but 
failed to doso. He never has produced 
the money. On January 6, 1936, he 
was dismissed. On January 7, 1936, a letter 
was received from the accused’s Pleader 
with which a statement of account was 
sent and il was stated that he was unable 
to produce the money unless given time. 
The prosecution case is that he committed 
criminal breach oftrustin respect of this 
sum of Rs. 198-8-0. The learned Magistrate 
in his order says- 

“Mr. D’Ounha for the prosecution admits that 
these goods were sold outside Bombay in Karachi 
and other places. The criminal breach of trust 
witb which the accused ischarged is in respect of 
the money which the accused had received outside 
Bombay by the sale of these goods. Inmy opinion 
the facts of this case are covered by the decision 
of the Full Bench vf the Bombay High Court re- 
ported in In re Jivandas Savachand (1), and that 


this Court has no jurisdiction to try this case. 
Accused is discharged.” 


In my opinion the learned Magistrate’s 
finding thathe has no jurisdiction is at 
anv rate premature. Is is true that the 
allegation against the accused isthat he 
committed criminal breach of trust in res- 
pect of moneys which were received by 
him outside Bombay. But it does not 
follow that the misappropriation took place 
outside Bombay. We are informed that 


(1) 55 B 59; 129 Ind. Cas. 385; A I R1930 Bom. 490; 
(1930) Or. Oas. 1026; 32 Bom. L R 1195; 32 Or. LJ 
331; Ind. Rul. (1931) Bom. 161. 
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the complaintant’s case is that the accused 
had to hand over the money in Bombay, 
that there was no questton of misappro- 
priation until he was called upon to hand 
it over and failed to’ do so and that the 
breach of trust consisted of the dishonest 
retention of the money or some .of it in 
Bembay. There is nothing in the evidence 
so far recorded which is inconsistent with 
this caSe. It is true that the Police charge- 
skeet states the charge to be that the ac- 


cused at Bombay between November 1l,_ 


1935, and December 16, 1935, did commit 
criminal breach of trust as a servant in. 
respect of rolled gold jewellery valued at 
Rs. 198-8-0. But the prosecution is not 
limited to the form of charge which the 
Police have chosen to put in the charge- 
sheet. . The prosecution case being, as ap- 
parently itis that the accused brought the 
money or some of itto Bombay, the case 
is prima facie governed either by s. 177 
or s. 181 (2), Criminal Procedure Code. It 
may no doubt be difficult for the prosecu- 
tion to prove that any part of the offence 
of criminal breach of trust was in fact 
committed in Bembay and it would have 
been safer I think to lay the venue in 
Karachi or one of the places where the 
proceeds of the goods sold were admitted- 
ly received The Court there would have 
jurisdiction having regard to s. 181 (2) 
wherever the actual missppropriation took 
place. Butitis impossible to say at this 
stage that the Bombay Court has no juris- 
diction. 

There is s. 182 of the Code also to be con- 
sidered. If there is'a doubt as to whether 
the criminal breach of trust was committed 
in Karachi for instance or Bombay, that I 
think would give the Bombay Court juris- 
diction. Emperor v. Mahadeo (2), is a case 
in which the facts were almost precisely 
similar. One M was employed as an agent 
by a firmin Mirzapur. Goods were en- 
trusted to him for sale in various districts in 
lower Bengal and from time to time as he sold 
goods he remitted money to his employers 
at Mirzapur. When called upon to furnish 
accounts, he offered to furnish Rs. 500 
asa deposit, but did not sumbit any ac- 
count. It was held that the Courts at 
Mirzapur had jurisdiction to try M for eri- 
minal breach of trust. No doubt Tudball, J. 
followed. an earlier decision of the Allah- 
abad High Court. Queen-Empress v. O° 
Brien (8), where jurisdiction was said to 


Mo 32 A 397; 6 Ind. Cas, 563; 11 Or, LJ3IZTA LJ 
(3) 19 A 111; A W N 1896, 191. 
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depend upon s. 179. “That is contrary to the 
view wuich has been taken by a Full Bench 
of this Court in In re Jivandas Savackand 
(1). But the learned Judge also said: 
Section 1:82 of the Code would apply, it 
seems to me, equally well”. Ican see no 
reason whys. 182 should not be applied if 
the facts areas alleged. Of course if it 
should appear after all the evidence is 
heard, that there is really no doubt about 
the matter that there was no misappropri- 
ation or conversion or wrongful disposal 
in Bombay at all and thatif any offence 
was committed, it must have been outside 
Bombay, the plea of want of jurisdiction 
would have to be sustained and there 
could be no conviction. But that stage 
has not been reached. 

In re Jivandas Savachana (1), relied on 
by the Magistrate does not cover the facts 
of this case. There was no allegation there 
that any money was payable in Bombay 
or had been misappropriated in Bcmbay. 
The Full Bench was only concerned, 
directly, at any rate, with the application 
of s. 179 which is not relied upon inthe 
present case at all. Itis not apparently 
the case of the petitioners that the Bombay 
Court hae jurisdiction because it was the 
duty of the accused to account in Bombay 
nor indeed hasthat fact been proved as 
yet. There is some authority for that view. 
Imay mention Paul De Flondor v. Em- 
peror (4) and Yacoob Ahmed v. Abdul 
Ganny (5). There is no doubt that that is 
the rule in England. The difficulty seems 
to me to be to reconcile such a rule with 
the provisions of the Criminal Procedure 
Code. However as the petitioners do not, 
as Isay, put their case on that ground 
and asthe point has not been argued be- 
fore us,I prefer to express no opinion on 
that aspect of thecase. Quite apart frem 
it, itis clear that the learned Magistrate's 
order of discharge is wrong and must be 
set aside. 

N. J. Wadia, J.—Section 181 (2), Crimi- 
nal Procedure Code provides that the 
offence of criminal misappropriation or of 
criminal breach of trust may be inquired 
into or tried by a Court within the local 
limits of whose jurisdiction any part of the 
property which is the subject of the 
offence was received or retained by the ac- 
cused person; or the offence was commit- 


ted, and the question in this case is whe- 
(4) 59 O 92; 134 Ind. Oas. 433; A IR 1931 Oal. 528; 
(1931) Or. Cas. 680; 32 Cr. L J 1167; 350 W N 809; 
Ind. Rul. (1931) Oal, 817. 
(5) 6 R 380; 111 Ind. Cas, 860; AI R 1928 Rang. 217; 
29 Or. L J 940. 
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ther the offence can -be tried in Bombay. 
The applicants’ contention is thatit was 
only when the accused returned to Bom bay 
on December 16, 1935, and tailed to produce 
the money when called upon, that the 
complainant knew that he had misappro- 
priated it, and that as the accused had to 
account fir the goods and money in Bom- 
bay, it must be presumed thatthe dishonest 
misappropriation or conversion had been 
committed in Bombay between December 
16 and 19, during which period the ac- 
cused attended the officein Bombay and 
produced the unsold goods but failed to 
pay up the price of the goods sold. 

The learned Government Pleader who 
appears for the Crown supports the appli- 
eation for revision. The factsin In re Ji- 
vandas Savachand (1), on which the learned 
Magistrate has relied, were in my opinion 
very different from those in the present 
case. In that case the complainant had 
entered into a partnership with the accused 
in Bombay in a business to be carried on 
at Rangoon. Under the partnership agree- 
ment, the head office of the firm was to be 
in Bombay and accused No. i was to 
manage the business at Rangoon in ac- 
cordance with the instructions issued to 
him by the complainant. Accused No. 1 
wasto send to the head office weekly 
statements of accounts of the business tran. 
sacted by him on behalf of the partnership. 

The accounts of the partnership were 
agreed to be made up once in a year, the 
profit and loss account to be forwarded 
by accused . No. 1 to the head 
office immediately after the accounts were 
made up, and the distribution of profit 
and lossi was to be entered up thereafter 
in accordance with the instructions re- 
ceived from the head office. Accused No. 1 
went to Rangoon, and used tosend weekly 
statements of accounts to the head office 
in Bombay. On examination of the accounts 
sent by the accused, the complainant dis- 
covered that the accused bad dishonestly 
misappropriated large sums of moneys 
belonging to the firm and had falsified 
accounts. The charge against the accused 
there was that the accused misappropriated 
the firm’s moueys in Rangoon and falsified 
the accounts in Rangoon, and the question 
was whether they could be tried for those 
offences in Bombay. On the admitted facts 
‘they could not be tried in Bombay under 
gs. 181, Criminal Procedure Code. It was 
contended that they could be tried, in 
Bombay under s. 179 of the Code. The 
Court held that s. 179 was not applicable 


.% 
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because the loss to the principal, which had 
occurred in Bombay, was not a necessary 
ingredient in the offence of criminal breach 
of trast, and that although the accused had 
to render accounts; and did in fact deliver 
accounts alleged to be fale in Bombay, it. 
did not amount to a dishonest use of the 
money in Bombay and therefore the Bombay 
Court had no jurisdiction. It could not 
be said in that case that there had been a 
dishonest use in Bombay of money or pro- 
perty which had admittedly never left 
Rangoon. 

The applicant in the present case does 
not rely on s. 179 and the decision in 
In re Jivandas Savachand (1) is not there- 
fore directly in point. According to the 
applicant the dishonest misappropriation 
or conversion tcok place in Bombay bet- 
ween December 16 and 19, and if the 
applicant can prove this, the offence would 
have been committed in Bombay itself and 
not in Karachi or anywhere in Gujarat, 
where the articles are said to have been 


sold and the money received by the 


accused. Certain remarks of Madgavkar, J. 
in Inre Jivandas Savachand (1) ‘appear to 
me to be very appropriate to the case 
before us. After referring to the decision 
of Mukerji J. in Gunananda Dhone v. 
Lala Santi Prakash Nandy (6) he said 
(p. 85*) : 

“I agree entirely with the view of the learned 
Judge that criminal breach of trust is not an 
offence which counts as one of its factorsthe loss, 
which is the usual consequence of the act, and 
that it is the act itself which in law amounts to 
the offence apart from any such consequence 3° 
and, therefore, the jurisdiction to try anoffence of 
criminal misappropriation or criminal breach of 
trust is governed by s. 181, sub-s, (2), and not by 
s. 179. The only doubt in my mind is as regards 
the class of cases referred tO in the concluding 
portion of the judgment, where by reason of the 
secrecy observed by the accused a doubt existas as 
to the exact manner, point of time or place where 
the misappropriation and conversion, etc., takes 
place all matters within the special knowledge of | 
the accused himself, and not of the complainant 
who can only judge from any overt act of the 
accused showing the dishonesty, which is essen- 
tially necessary to be proved. In such cases, if 
and where the accused is under liability to render 
accounts ata -particular time and faile to do so, 
such failure may be the first overt dishonest act 
to the complainant's knowledge and the Court 
within the local limits where such failure takes 
place may have jurisdiction. But where the 
offence is completed at one place, the further liabi- 
lity to render accounts at another place and 
failure in rendering such false accounts at the 
second place does not confer jurisdiction under 
s. 179 upon the Magistrate at the latter place 


(6) 29 O W N 432; 86 Ind. Cas. 213; A I R 1925 Oal. 
13; 26 Or..L J 725; 41 O L J 80. ; 
* Page of 410 L J.-[Ed:] 
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since the offence is already completed at the 
former place, Atthe same time as is conceivable 
where the offence isnot completed as far as the 
knowledge and belief of the complainant goes, in 
the place where the monsy was first sent, but the 
dishonest intent which is a necessary ingredient 
is only completed not merely as evidence but 
actually as factum, of dishonesty by some act such 
as the rendering of accounts, then I am unableto 
say that even under s. 181, sub-s. (2), the Crimi- 
hal Courts in the latter place are excluded from 
jurisdiction. In my opinion the matter entirely 
depends upon where the act of criminal misappro- 
Ppriation including the dishonest intent is come 
pleted. as fSr as the knowledge and belief of the 
complainant according to the complaint go. In 
such a case I agree, with Mukerji, J. that the 
Courts in the place where the act is completed may 
have jurisdiction even though they may be dif- 
ferent from the place where the money has been 
originally sent by the complainant.” 


Although the mere fact of non-acccunt- 
ing cannot constitute the offence of crimi- 
nal breach of trust, it may in certain 
circumstances be evidence from which dis- 
honest misappropriation. or conversion in 
Bombay might be inferred if complainant 
succeeded in showing that the accused 
had the money with him in Bombay bet- 
ween December 16 and 19. At this stage 
of the case therefore it is not pcssible 
to say that no offence was committed in 
Bombay at all. Reference may also be 
made to s.. 182, Criminal Procedure Code, 
under which when it is uncertain in which 
of, several local areas an offence was com- 
mitted, or where an offence ‘is committed 
partly. in one local area and partly in 
another, or where an offence is a continuing 
one, and, continues to be committed in 
more local areas than one,.or where it 
consists of several acts done in different 
local areas, it may be inquired into or 
tried by a Court. having jurisdiction over 
any of such local areas. In Emperor v. 
Mahadeo (2) in which the facts were very 
similar to those before us, it was held that 
s. 182 would apply. to such a cdse. The 
view taken by the learned Magistrate that 
he had no jurisdiction is therefore in my. 
opinion wrong. J agree with the order pro- 
posed to be made. 


Per Curlam.—Rule absolute. 
discharge set aside. 
with according to law. 


Order of 
Case to be proceeded 


D ` Rule made absolute. 
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PATNA HIGH COURT 
Civil Appeal No. 315 of-1935 
AGARWALA, J. _ 5 
MUNICIPAL COMMISSIONER, GAYA 
MUNIGCIPALITY—Derrenpant— APPELLANT 
VETSUS 
Musammat RUP KALIA. AND ANOTHER 
, —PLAINTIFrFs—RESPONDENTS 

Calcutta Survey Act (I of 1887), s. 22—Boundaries 
in survey, whether correspond with tttle—Declara- 
tion suit that title of plaintiff exists over area in 
excess of area included within boundaries—Sutt comes 
under 3. 22, 

The boundaries stated in the survey are supposed 
to correspond with the title and, therefore, any 
decision affecting the title necessarily affects the 
boundaries that have been demarcated and when 
the plaintiff sues for a declaration that her title 
exists over an area in excess of the area included 
within the boundaries that have been demarcated, 
the suit is in effect a suit to set aside the demar- 
cation of the boundaries and comes under s. 22 of 
Calcutta Survey Act, 

A. from appellate decree of the Sub- 
Judge, ist Court, Gaya, dated February 6, 
1935. ; 

Mr. B. N. Rai, for the Appellant. 

Messrs. S. N. Rai and G. P. Sahai, for the 
Respondents. 

Judgment.—In the survey of the town 
of Gaya which was made in 1914 under 
the Calcutta Surrey Act in consequence of 
a resolution of the Municipality passed 
under s. 223 (a), Bengel Municipal Act of 
1884, the plaintiff was recorded in respect 
of survey plot No. 7664. South of this plot 


. there runs a lane which has been recorded 


as survey plot No. 7665. . On the south side 
of this lane and opposite the plaintiffs 
plot is a plot of Mathura Prasad. The 
plaintiff was prusecuted by the Municipality 


, in 1932 in respect of an encroachment on 


the lane, plot No. 7665, and was convicted. 
The present suit was instituted in 1934 for 
a declaration of the plaintiff's title to and 
confirmation of possession over that portion 
of the lane, plot No. 7665, as is contiguous 
to her plot. The first: Court dismissed the 
suit, but this decision was reversed by the 
Appellate Court which decreed it. On 
appeal, the defendant-appellant relies on 
s: 22, Calcutta Survey Act, as a bar to the 
suit. Section 20, Survey Act, provides for 
objections to the survey being lodged with 
the Superintendent and for the decision of 
any objections so lodged. Section 21, pro- 
vides that after the objections have been 
decided, the Local Government, if it ap- 
proves of the survey, shall- signify its 


- approval by a notification in the Gazette. 


The survey of the town of Gaya was 
approved by Notification No. 3653 M, dated 
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March 12, 1917, s. 22 is in the following 
terms: . 

“No suit shall lie to set aside any demarcation 
or boundaries made under the provisions of this 
Act? unless brought within one year from the date 
of the notification mentioned in the last preceding 
section.” l 

It is on this section that the appellant 
relies as a bar to the plaintiff's suit. On 
behalf of the respondents it is contended 
that an entry madein the survey proceed- 
ings has not the effect of destroying or 
creating title and reference was made to 
the decisions relating to entries in the 
Record of Rights under the Tenancy Acts 
and to suits for the correction of such 
entries. It was contended that although 
the period of limitation prescribed for a 
suit for correction in the Record of Rights 
is only six years from the date of the 
record, yet a declaratory suit may be 
brought by a person aggrieved by an entry 
within twelve years from the date when 
any attempt is made to interfere with his 
Possession. On the analogy of cases of that 
class it is argued that s. 22 does not bar 
a declaratory suit of the present nature 
and that a declaratory suit is not a suit 
to set aside any demarcation or boundaries. 
Reference to the case relating to the entry 
in the Record of Rights is, in my opinion, 
beside the point. An entry in the Record 
of Rights merely provides a piece of evi- 
dence to which a statutory presumption 
attaches. No statutory consequence follows 
from neglecting to institute a suit to chal- 
lenge an entry in the Record of Rights 
except that in any litigation in which that 
entry is put in evidence, if must be pre- 
sumed te be correct until the contrary is 
proved by evidence. The scope of s. 22, 
Survey Act is, in my opinion, quite differ- 
ent. It definitely bars any suit not brought 
within a year from the date of the nolifi- 
cation approving the survey, if the object 
of the suit is to set aside any demarcation 
or boundaries made underthe Act. It is 
fallacious to contend that a mere declara- 
tory suit has not the effect of setting aside 
any demarcation or boundaries. The boun- 
daries stated in the survey are supposed 
to correspond with the title and, therefore, 
any decision affecting the title necessarily 
affects the boundaries that have been 
demarcated and when the plaintiff sues for 
a declaration that her title exists over an 
area in excess of the area included within 
the boundaries that have been demarcated, 
the suit is in effect a suit to set aside the 
demarcation of the boundaries. The reason 
for a provision of this nature in an Act 
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such as the Calcutta Survey Act is, I think, 
quite plain. In order to prevent Munjcipal 
undertakings, such as drainage, water- 
works and road schemes being held up: 
the claims of persons, who dispute the 
Municipality's title to land affected by these 
schemes, if is desirable that the disputes 
should be settled once and for all as soon , 
as possible and the Act provides a period 
of one year in which such disputes must be 
settled. In my view, therefore, the present 
suit was barred by the provisions“of s. 22 
of the Act with the result that this second 
appeal must succeed and the plaintiff's 
suit be dismissed with costs throughout. 
Leave to appeal under Letters Patent is 
refused. 
D. Appeal allowed. 


OUDH CHIEF COURT 
Civil Revision Application No. 62 of 1936 
August 17, 1937 
Srivastava, C.J. AND SMITH, d. 
Babu KUSHAL CHAND—PuaIntTipE 
— APPLICANT 
VETSUS 
Raja PIRTHIPAL SINGH—Dgrenpant 
— Oppostts Party 

U. P. Agriculturist’ Relief Act (XXVII of 
1934), Sch. III, ss. 2 (10) (e), 30 (D) ~Loan originally 
unsecured—Compromise decree—Property secured for 
payment of loan—Loan, whether becomes secured— 
‘** Loan” in s. 30 (1), meaning of —Whether includes 
whole amount due wnder terms of contract and decree 
wp to December 31,1929. 

Where the loan was originally an unsecured loan, 
as defined ins. 2 (10) (e) ofthe U.P Agriculturists’ 
Relief Act, the fact that subsequently upon a com- 
promise decree some property was secured for pay- 
ment of the loan, does not make the loan a secured 
loan. The loan for the purpose of applying 
Sch. II of the Act should be regarded throughout 
as anr unsecured loan. What has to be looked at 
for the purpose of calculating the rates of interest 
allowable under Sch. IIT of the Act is whether the 
loan as it originally stood was secured or unsecur- 
ed. Kunj Behari Lal v. Ketki Kunwar (3), ex- 
plained and distinguished. 

Held, that the word “loan” used in s. 30 (1) of 
the Act means not only the principal amount, but 
whole amount due under the terms of a contract or 
decree up to December 31, 1929. Kailash Koer 
Thakurain v. Amar Nath Lala (1), followed. 

C. R. App. for revision of the order of the 
Civil Judge, Malihabad, Lucknow, dated 
December 23, 1935. i 

Messrs. M. Wasim, Mukand Behari Lall 
and Padam Chand Srimal, for the Appli- 
cant. 

Mr. B. K. Dhaon, 
Party. i 

Order.—This is an application in revi- 


for the Opposite 
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sion by a decree-holder against an order of 
the learned Subordinate Judge of Malih- 
abad, Lucknow, by which under provisions 
of the United Provinces Agriculturists’ 
Relief Act, he passed orders relating to 
instalmenis and rates of interest in connec- 
tion with a decree dated February 15, 1932, 
‘which was passed by compromise on the 


basis of a promissory note for Rs. 41,380- 


bearing interest ab Re. 18 per cent. per 
mensem ə compoundable six monthly. By 
the compromise decree some property was 
given as security, and the rate of interest 
was reduced to six per cent. per annum 
simple from the date of thedecree, February 
15,1932. The learned Subordinate Judge 
fixed twenty-six monthly instalments, pay- 
able in the months of Jeth and Aghan. 
As to interest, he ordered as follows:— 

(1) Interest was ordered to run on the 
principal amount (Rs. 41,380) from the date 
of the promissory note (May 11, 1928), till 
December 31, 1929, at tbe contractual 
rate; 

(2) Interest was ordered to run on the 
principal amount from January 1, 1930, 
till February 15, 1932, at seven per cent. 
per annum compoundable annually, ac- 
cording to the provisions of Sch. 1H cf the 


ct; 

(3) From February 15, 1$32, till May 7, 
1935, interest was ordered to run on the prin- 
cipal amount at 54 per cent. per annum, com- 
pounable annually; 

(4) From May 8, 1935, till December 23, 
1935, (the date of the Subordinate Judge's 
order), interest was ordered torun on the 
principal amount at 44 per cent. per annum, 
compoundable yearly; 

(5) Interest after December 23, 1935, was 
ordered to run “on the amount found due 
including costs (if unpaid” at 34 per cent. 
per annum. 

The learned Suboidinate Judge regarded 
the loan as a secured loan from the date 
of compromise decree, since under the 
compromise, as has been mentioned already, 
some properly was given as security. 
applied the provisions of s. 4 of the Act with 
regard to the interest for the period after 

. December 23, 1935. 

The contentions of the learned Counsel 
for the applicant are as follows: 

(a) It should be made clear that interest 
at the contractual rate from May 11, 1928, 
to December 31, 1929 (vide para. 1 above), 
means interest at Re. 1-8 per cent. per 
mensem, compoundable six monthly. We 
agree that, that isso, and the order of the 
learned Court below will be so interpreted. 
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The learned Counsel for the opposite party 
has no objection to raise on this point. 

(b) The interést provided in para. 2 
above ought to have been ordered to xun 
from January 1, 1930, till ` May 12, 1932, not 
only on the principal amount of Rs. 41,380. 
but on the whole amount due for principal 
and interest on January 1,1930. In that 
connection reference was made to a deci- 
sion of this Court reported in Kailash 
Kuer Thakurain v. Amar Nath Lala, 1936, 
O. W. N. 471 (1). 

(e) Similarly interest should run from 
February 15, 1932, till May 7, 1935, on the 
total amount due on the former of those 
dates, and not only on Rs. 41,380. It is 
further contended that interest during that 
period should ‘have been allowed ut six per 
cent. per annum simple, instead of 54 per 
cent. per annum compound. 

(d) Interest from May 8, 1935, till 
December 23, 1935, should have been at 
the rate of six per cent. per annum simple, 
and not 43 per cent. per annum com- 
pound. 

{e) Future interest should have been 
allowed at six per cent. per annum simpie 
instead of 3} per cent. per annum. 

As regards the question whe.her the loan 
was to be regarded as an unsecured loan 
throughout, or whether it was Originally an 
unsecured loan, but became « secured loan 
on February 15, 1932, when the compromise 
was entered into, and property was given 
im security the learned Counsel for the 
applicant contended that the loan ought to 
be regarded throughout as an unsecured 
loan, since no security was given original- 
ly. He made reference to the definitions 
of “secured Ioan” and “unsecured joan", 
given in s.2 (10) (b) and (c) of the United 
Provinces Agriculturist’ Relief Act, and 
contended that after February 15, 1939, 
there was strictly speaking no longer any 
“loan but there was a decree based on a 
compromise. 


The learned Counsel for the Opposite 
party maintained that the Ican became 
“secured” on February 15, 1932, and that 
the rates of. interest after that date ought 
to be calculated accordingly. As to the 
question whether interest ought to be 
allowed on the entire amount due on 
January 1, 1930, or on the principal amount 
only, he referred us to a ruling of the 
Allahabad High Court reported in Ramman 


(1) (1936) O W N 471; 162 Ind. Cas. 396: 1936 O L 
R 269; 8 R O 377; (1936) R D 218 A IR 193 
334; 12 Luck. 175. ; i i 
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Lall v. Hakim Kamla Dat. A. I. R. 1936, 
Allahabad, 864 (2). 

Asto whether the loan forthe purpose 
of agplying Sch. II of the Act should be 
regarded throughout as ar unsecured loan, 


we are of opinion that it should be. It was ‘ 


undoubtedly originally an unsecured loan, 
as definedin s.2 (10) ʻe) of the Act, and 
that is what we consider has to be looked 
at for tie purpose of calculating the rates 
of interest allowable under Sch. III of tbe 
Act. In support of his contention on this 
point the learned Uounsel for the | applicant 
referred us to a Bench decision of the 
Allahabad. High Court reported in Kunj 
Behari Lall v. Ketki Kunwar, 1937 
Allahabad Law Journal 177 (3). The facts 
there were the reverse of those in the 
present case, since in that there was origi- 
nally a secured loan, but the creditor after- 
wards gave up his security, and obtained a 
simple money decree. The principle, 
however: is the same. The learned Judges 
of the Allahabad High Court who decided 
that case said that it appeared to them 
that the correct date to take for the division 
of loans into two classes is the date on 
which the loan is taken. Following that 
view, we hold that for the purposes of 


Sch. ILI of the Act, the present loan must be’ 


regarded as an unsecured loan. 

Asto the question of the amounts to 
which the various rates of interest should 
be applied, the Allahabad decision relied on 
by the learned Counsel for the opposite 
party supports his contention. It was, 
however,, held in the Bench decision of our 
own Court referred to above, Kailash 
Kuer Thakurain V. Amar Nath Lala, 1936 
O. W. N. 471 (1), that the word “loan” used 
in s. 30 (1) of the. Act means. not only the 
principal amount, but whole amount due 
under the terms of acontract or decree 
up to December 31, 1929. We must follow 
that view, and accept the contention, of 
the learned Counsel for the‘ applicant,” as 
regards the period from January 1, 1930, 
till February 15,1932. We also agree with 
him that interest should run from February 
15, 1932, the date of the decree, till May 7, 
1935, on the total amount due on February 
15, 1932. 

As to 
be at the different times, the only con- 
troversy is as regards the periods, February 
15, 1932, to May 7, 1935; May 8, 1935, to 

@) A IR 1936 All. 864; 166 Ind. Cas. 816; (1936) R 
D 491; 1937 A LR 67; (1937) AL J12; 9RA 454. 

(3) (1937) AL J 177; 169 Ind. Cas. 227; (1937) R D. 
127; AIR1937 All. 395; 1937 A LR 480;10 R A 
1; I E R (1937) AL. 500. 
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December 23, 1935; and from December 23, 
1935, 1111 the date of payment. As regards 
the first of these periods, the rate provided 
in the.decree is simple interest at six per 
cent. per annum. According to the fourth 
column of Sch. III it would come to nine 
per cent. As the decree gives a rate of 
interest which is lower than the rate as- 
certained from the Schedule, six per cent. 
per annum simple interest, the rate 
provided by the decree, will run during that. 
period. 

For tLe period May 8 1935, to December 
23, 1935, the rate according to Sch. IH 
will be eight per cent. which also is more 
than the rate provided in the decree. 
Simple interest at six per cent. per annum. 
will, therefore, run: during that period 
also. ; 

After December 23, 1935, down to January 
14,1936, the rate given by Sch. IIL is still 
eight per cent. Thereafter the rate ac- 
cording to the schedule is 7ł per cent. 
Both those rates that is to say, are in 
excess of the six per cent. per annum 
provided by the decree. That rate of six 
per cent. per annum could not be further 
reduced under the provisions of s. 4 of the: 
Act, having regard to the view taken by a 
Full Bench of this Court in a decision 
reported in Jhamman Lal and others v. 
ae Singh and others, 1937 O. W. N. 550: 
The result is that the rates of interest 
directed in the order of the learned Court 
below for the periods from February 15, 
1932, onwards are set aside, and in place 
of them simple interest at the rate of 
Six per cent. per annum is substituted 
for the whole period from February 15, 1932, 
onwards. 

The rate of interest prescribed for the 
period from January 1, 1930, till February 
15, 1932, will be applied. to the whole 
amount due for principal anc. interest on 
February 1, 1930, and the rate of interest, 
(six per cent. per annum simple), from 
Febiuary 15, 132, onwards will be applied. 
a oo total amount due on February 15, 
1932. 

The applicant is allowed his costs of this 
application. 

D. l Order accordingly. 
ma (1937) O W N 550; 168 Ind. Cas. 318; 1937 O 


te 253; 9R O 467; (1937) R D 235: A IR 1937 Oudh 


1837 


i BOMBAY HIGH COURT 
Application in Original Oivil Suit No. 1736 
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November 25, 1936 
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In re SABNIS, GOREGAONKAR & SEN- 
: J IT—APPLIOANTS 
SHIVRAMDAS AND OTAERS—PLAINTIFF3 


versus 
B. V. NERURKAR AND OTAERS—DEFENDANTS 


_ Prust—Creation of—Trust, when complete—Vest- 
ing of prorerty n trustee for benefit of cestui que 
trust—Legal ownership must be shown in him— 
Trusts Act (II of 1882), ss. 1, 50 ~Public trust— 
Applicability of Act—Applicability by analogy to 
religious or charitable endowments—Rules of English 
Law, whether to be followed—S. 50, scope and ap- 
plicability of—Whether applies to public .trusts— 
Solicitor-trustee defendant to suit relating to trust 
property—His firm acting in his behalf and other 
co-trustees—Firm, whether entitled to out-of-pocket 
ee ries profit costs as between attorney and client 
—Costs. 

There is a distinction between the appointment 
of a trustee and his title to the trust property of 
which he is appointed trustee ; and the appointment 
by itself does not constitute his title until the 
vesting and the transfer, though the appoint- 
ment precedes the transfer in the ordinary course. 
ihe word “trustee ™ may sometimes, be mislead- 
ing, and a man may be said to bea trustee in 
the general sense that every man is a trustee to 
whom is entrusted the duty to manage and control 
. the property of others, even though the ownership 

of the property is not transferred to him. <A trustee 
in- the legal sense of the word is one in whom the 
trust property is absolutely vested. The word 
“trustee ” jis a compendious word which covers a 
very large number of relationships involving differ- 
ent obligations, The use, therefore, of the word 
trustees cannot makethe party trustees in the legal 
Sense, unless they can show that they have got the 
legal-ownership of the immovable properties. Without 
a transfer their title is inchoate. 
plete until the trust property is vested in trustees for 
the benefit of the cestui que thust. Trustees are mana- 
gers because they have to control and manage the 
trust property, but all managers are not necessarily 
trustees, though they may be answerable in the 
general sense of the word for maladministration. 
For instance, an administrator of the estate of an 
intestate has also got to manage it, “but he is not a 
trustee within the meaning of s. 3, Trusts Act. [p. 
52, col. 1; p. 53, col, 1. : a 

[Case-law referred to.] 

It is not correct to Buy that the provisions of the 
Trusts Act should guide the Uourts in India by 
way of analogy in the matter of public tiusts, for 
that would amount to doing that which the Legisla- 
ture has expressly prohibited. The correct position 
is that in matters relating to .public and 
charitable trusts, the Courts in India would be gov- 
erned by the principles and- rules of English Law 
and practice on the subject, unless, the English Law 
or practice is inconsistent with the rules or practice 
of Indian Courts. Dhanrajgirji v. Payne & Co. (11), 
relied on. [p. 48, col. 2; p. d4, cul: L] : 

It is true that many of the provisions of the Trusts 
Act, reproduce the generai law of trusts as adminis- 
tered in Equity Courts in England, but that does not 


moan that the Trusts Act applies by analogy to - 


Llil~7 & 8 
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religious or charitable endowments when the Act 
provides that it does not. Section 50, Trusts Act, 
reproduces insubstance a principle of the English 
Law of trusts. That section is applicable to express 
private trusts, and according to s. 95 constructive 
trustees are also, so far as may be, subject to the 
same liabilities and disabilities as trustees under 
an express trust. [p. 54, col. Li 

It is true that voluntary service isthe foindation 
underlying trusteeship in law,and the law precludes 


‘a trustee from making a profit or acquiring a benefit 


from his office as trustee. Generally speaking a 
trustee must administer the trust gratuitously, and 
this rule applies even though the execution of the 
trust involves considerable loss of time, work and 
personal inconvenience, unless there is a provision 
to the contrary in the trust instrument, or if he 
contracts either with the beneficiaries, if they are 
competent, or with the -Court, to receive remunera- 
tion for hig work The circumstance of a solicitor 
being 28 trustee will not prevent him from receiving 
his usual -costs where he acts as solicitor in a suit 
for any of the beneficiaries or where he acts for 
himself and his co-trustees jointly, provided the 
costs are not increased by his being one of the par- 
ties for whom such joint appearance is made. It is, 
really speaking, a rule of taxation of costs, and such 
a rule, though it is referred to in legal 
decisions, would not ordinarily be put into a 
statute which declares the general principles of the 
law. Ifs. 50 of the Trusts Act, reproduces a principle 
of the English Law, it cannot be said to be repug- 
nant tothat principle, A solicitor-trustee is bound 
to protect the title to the trust property, and for 
that’ purpose defend a suit without remuneration ; 
but he, is under no obligation to do so in his pro- 
fessional capacity also for his co-trustees. There- 
fore, the rule is not inconsistent with any law 
or rule of practice of Indian Courts. [p. 54, col. 
2; p. 58, col, 1.) 

Consequently, when a solicitor trustee is a defend- 
ant to a suit relating to the trust property and his 
firm acts on his behalf and other co-trustees, his firm 
will be entitled not only to their out-of-pocket costs 
but also to profit costs taxed as between attorney and 
client. [p 56, col. 2.] 

[English case-law discussed. ] 


Messrs. F.J. Coliman and Sir Jamshed 
Kanga, for the Applicants. 


Mr. M. C. Setalvad, for Defendants- 
Respondents. 


Judgment.—This is a Chamber Sume 
mons taken out by the applicants who are 


.a firm of solicitors of this Court against 
_the respondents who were the defendants in 
_the suit in the matter of the costs incurred 


by them in defending the suit on behalf 
of the defendants. Thè applicants claim 
both their cut-of-pocket and profit costs of 
the suit, notwithstanding that their senior 
partner, Mr. S. A. Sabnis, was one of the 
defendants. The respondents contended bee 
fore the Taxing Master that the applicants 
were not entitled to any profit costs, but 
only to .their out-of-pocket.. The Taxing 
Master held in favour of the respondents’ 
contention,’ on -which | the applicants: filed 


“of the Gowd 
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their objections. These objections were 
considered by the Taxing Master, and he 
gave his judgment on January 16, which 
is *atiached to his certificate dated January 
17, 1926. The Taxing Master held that 
the defendants in the suit were trustees of 
the temples, charitable institutions and funds 
belonging to the Gowd Saraswat Community 
of Bombay, including the property in suit, 
and not merely managers of the same, and 
that the applicants were entitled only to 
their out-of-pocket costs and a further 
sum in respect of their office expenses in 
the conduct of the suit. The matter has 
now come up before meon a review of the 
taxation. 


The suit was filed by the plaintifis with 
the sanction of the Advocate-General for a 
declaration that the Bhuleshwar Tank, 
situate at Bhuleshwar Streetin the vicinity 
of several temples, which was thesubject- 
matter of the suit, was a public charity for 
the Hindus of ali communities for religious 
and cerem: nial purposes, that the defendanis 
who were described as the “trustees of the 
temples, charitable instituticns and funds 
Saraswat Community of 
Bombay” had no right or interest in the 
tank and should be restrained from’ filling 
it up,and that a scheme may be framed 
by the Court, and for other reliefs. The 


suit was filed on August 18, 1928. It reacned 


hearing in 1934, and on April 6, 1934, it was 
allowed to be dismissed by consent of parties, 
no order being made asto costs. The appli- 
cants thereupon lodged their bill of costs for 
taxation between attorney and client, to 
which objections were taken. The ques- 
tion therefore for consideration is, on what 
basis should the applicants’ costs of the 
suit be taxed ? It is contended on behalf 
of the defendants that they are 
trustees of the charity properties, or in 
any event they are what are called con- 
structive trustees. It is common ground 
that there is no trust instrument in respect 
of any of these properties, nor is there 
any endowment by. the founder or founders, 
nor are there any specific trusts declared 
by a decree or order of the Court. There 
is also no scheme for the administration 
of the charities framed and sanctioned by 
the Court. In para. 11 of bis affidavit in 
reply on this summons Mr. Nerurkar, one of 
the defendants, says that these religious 
trusts have been in existence for cover two 
hundred years. He further says: 


“The origin of the trust is not definitely known to 
me, but itis commonly believed thatthe truet origi- 


' uated by some donor building temple aud dedi- 
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cating certain property to the temple for the, purpose ` 
of management and maintenance of the temple and 
worship thereat.” 


He mentionssix temples in the city with 
the management and administration of 
which the community is concerned. There 
are immovable properties dedicated, to the 
temples, and there are also trust funds 
consisting mostly of Government Securities 
and Municipal Bonds of the present face 
value of about Rs. 1,50,000. According to 


him, there has been from time immemorial 
. a religious and charitable trust in respect 


cf these properties. In 1896 a suit was filed 
by several members ofthe community in 
this Court, being Suit No. 43 of 1896, 
against other members, in which the plain- 
tills claimed a declaration from the Court 
that they were properly appointed trustees, 
and that the defendants snould hand over 
the trust properties to them and render 
an account of their mansgeinent. A decree 
was passed on January 10, 1892, by which 
the Court directed a meeting of the com- 


. munity to be heid on January 16, under the 


presidency of the then Prothunotary of the 
1esolutions asto the 
election of seven new trustees and two 
auditors of the truest properties. The 
meeting was accoraivgly held, and the. 
president made his report to the Court. 
‘hereafter by a further order dated Janu- 
ary 21,1898, the Court declared that the 
first seven plaintiffs in that suit were duly 
appointed trustees, and the first seven de- 
fendants were ordered to hand over charge 
of all the prcperties and transfer the same 
trustees and to 
render accounts to them. No such transfer 
was made in respect of the immovable pro- 
perties belonged tothe charity. A scheme 
was asked ior in the suit but none was 
framed. What happened thereafter was 
that in October 1900 certain rules and. 
regulations were passed at a metting of the 
community, and the defendants say that 
the charity properties have been managed 
and administered by them and their piedeces- 
sors in accordance with those rules and re- 
gulations. No Vesting order was made in 
respect of the properties, nor was there any 
declaration by the -trustees declaring that 
they held the properties on trust. 1 will deal 
with the rules and regulations framed at 
the meeting of the community in October 
1900 presentiy. The respondents claim to 
have been appointed “trustees” in accordance 
with those rules and regulations. The ap- 


- plicants, on the other hand, deny that the 


respondents were or are “trustees” ` Àg 


aw” 
“tant 
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alleged. Undei 6. 3, Trusts Act, a ‘trust’ is 
defined as: 

“an obligation annexed to the ownership of property 
and arising out of a confidence reposed in and accept- 
ed by the owner, or declared and accepted by him, for 
the benefit of another, or. ofanother and the owner.” 


The person accepting the confidence 
' is called the trustee. Reading the two parts 
together, a trustee, shorily put,is a person 
who accepts a confidence which gives rise to 
an obligation annexed to the ownership of 
properties. A trust is thus annexed to the 
ownership of property. It may be an express 
trust by reason of the act and intention 
of the parties, or it may arise by operation 
of law irrespective of the declared or sup» 
posed wishes of the parties, in which case 
it is called a constructive trust, corres- 
ponding to what is called an obligation in 
the nature of a trust under Chap. IX, Trusts 
Act. It is this ownership, however, which 
gives control tothe trustee over the trust 
` property. 

Under, the English Law itis called the 
legal estate which a trustee usually has, 
unless the property that is settled on trust 
is itself an equitable interest, e.g. an 
equity of redemption in a property mort- 
gaged toa third party. In India there is 
no distinction between legal and equitable 
estates in the sensein which it is under- 
stood in England, as was pointed out by 
the Privy Council in Chhatra Kumari Devi 
v. Mohan Bikram Shah (1) at p. 297*. Bat 
it is necessary that the trust property should 
effectually vest ın the trustee, properly so 
called, for he holds the legal ownership ; 
and under s. 12, Trusts Act, it is incumbent 
upon him to obtain, where necessary, a 
transfer of the trust property to himself. 
As ageneral rule, a transfer of property 
to the trusteeis one of the conditions 
necessary for a valid trust. Where the 
-trust is declared by will, or the settlor is 
- himself to be the trustee, no such transfer 
may be necessary., With regard to the 
movable property belonging to the com- 
munity, consisting of securities which are 
now of the face value of about Rs. 1,590,000, 
it appears tnat these were transferred by 
endorsement to the names of the seven per- 
sons appointed by the community at dif- 
ferent times to manage the charity pro- 
perties. Mr. Sabnis, solicitor, was appoint- 
ed in or about 1927, but he finally resigned 


(1) 58 TA 279; 133 Ind, Cas, 705; AIR 1931 P O 
196; 10 Pat. 851;61M LJ 78; 350 W N 953; o 
1l 
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W N 905; (1931) A L J 783; Ind. Rul. (1931) P 
241. 34 L W 411; 33 Bom. LR 1390; 13 P L T 
P 2 aaa 
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in 1935. During his time securities worth 
about a lakh of rupees were endorsed to 
his Dame along with the six other pefsons 
also appointed for the purpose. These 
securities, it was stated in evidence, were, 
according to arrangement, transferable on 
the signatures of any three of the seven 
persons. Mr. Sa‘nis has not endorsed any 
one of them, but he must have known that 
those particular securities were endorsed to 
his name as one of the seven. It is difficult 
to understand why the immovable pro- 
perties belonging to the charity were not 
transferred to the trustees in spite of the 
order of the Court of January 1898. It 
is still more difficulé to understand how it 
can be said, asis stated by Mr. Nerurkar 
In his affidavit, and by Mr. B.8. Sabnis 
in his evidence, that the immovable pro- 
perties have vested in the “trustees.” Troe 
fact that they stand in the Oollector's 
record or the Municipal record in the 
collective names of the “trustees” does not 
mean that the immovable properties were 
vested in them. As a matter of fact the 
Bhuleshwar Temple and Tank stood in 
wrong names in ihe Collector's record for a 
long time until jt was corrected in 1935. 
Counsel for the respondents argued that 
there was no need for a vesting order to 
constitute the title of the persons who were 
declared trustees by the Court in 1898, that 
the appointment of a trustee and the 
vesting of the property in him are two 
distinct and separate matters and the 
appointment itself constitutes the trustees 
owners of the trust properties. He relied 
on Noble v. Meymott (2) at p. 478* where it 
is stated that the vesting and the transfer 
can only properly take place when the 
appointment of the trustees is complete. 


-In that case two trustees were originally 


appointed by a deed. One of them dis- 
claimed, as having never acted at all, and 
the other retired. Thereafter two new 
trustees were appointed by the settlors, but 
the trust fund was assigned by the retiring 
trustee alone to the new trustees. It was 
held that both the uew trustees were 
validly appointed though tho trust fund had 
not effectually vested in them. Under the 
power of appointment reserved to the sete 
tlors they had first to appoint new trustees 
and upon appointment the trust property. 
was to be transferred to them. 

The appointment of trustees was held 
to be complete as soon as it was made. I 


P (185!) 14Beav. 471; 20 L J Ch. 612; 92 R R 


. *Pago of (051) 14 BeatEd] U 
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have already stated that under the Court's 
order made in January 1898, the seven per- 
sons there mentioned were appointed 
trustees, but the Court also ordered that 
the properties were to be transferred to the 
newly appointed trustees. If is pointed 
out by Halsbury, Vol. 28, Para. 2:6, at 
p. 102, that on an appointment of new 
trustees the trust property ought to be 
vested in all the persons who, after the ap- 
pointment, are the trustees thereof. ‘A 
trustee cannot execute a valid conveyance 
of trust property unless it is vested in him. 
There was, however, as I have said before, 
no transfer of the immovable properties to 
the names of the trustees, and the transfer 
of the securities does not affect the position 
with regard to the immovable properties 
which were not vested in the trustees. There 
is a distinction between the appointment of 
a trustee and his title to the trust property 
of which he is appointed trustee; and in 
my opinion the appointment by itself does 
not constitute bis title until the vesting and 
the transfer, though no doubt the appoint- 
ment precedes the transfer in the ordinary 
course. 

The next appointment of trustees was 
made in 1900 after the rules and regula- 
tions had been framed. There was no 
particular period of time during which the 
trustees appointed under the order of 1698 
were to hold cffice, and it is not clear 
whether by 1900 they were all dead or had 
retired or were removed. New rules were 
made and anew board came into existence 
in 1900. The rules were made at a meeting 
held on October 7, 1900, and according to 
the heading these rules were made “for the 
management of the temples, charitable 
institutions and funds of the said com- 
munity”. It was laid down in r. 1 that: 

“As regards the elections of the managers (trus- 
tees) and the (auditors) for the management of the 


said temples, charitable institutions and funds, 
they shall be elected at a public meeting of the 


community to be held for the said purpose every ` 


3t 


year. . 

The English word “trustees” is put in 
the Balbodh characters in parenthesis 
after the word “ managers”; after that, 
throughout the rules they aie referred to 
as “trustees”. These rules were not sub- 
mitted to the Court, but it was argued that 
that was unnecessary. The respondents 
claim to have been appointed “trustees” 
under these. rules. The question arises 
“whether they were trustees in law, or 
merely managers of the charity properties. 
The mere use of the word “trustees” does not 
matter; what matters is the substance under- 
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lying the word. It is true that the plaint im the 
suit describes the defendants as ‘‘trustees’’ 
and the defendants, of whom Mr. Sabnis 
was one, say in their written statement that 
they are “trustees”. .The resolution ap- 
pointing Mr. Sabnis does not describe 
him as a trustee, though the meeting called - 
for the purpose was for the election of “trus- 
tees”. In fact there is no resolution appoint- 
ing any one else as “trustee”, agcording 
to the evidence of Mr. B.S Sabnis so far 
as he is aware. It is immaterial whether 
the defendants are described or describe 
themselves as “trustees”. As pointed out 
by the Privy Council in Muhammad Rustam 
Aliv. Mushtaq Husain (3) at p. 232*, the 
word “trustee” may sometimes, as in the 
deed in question in that suit, be mislead- 
ing, and thata man may be said tobe a 
trustee in the general sense that every man 
is a trustee to whom is entrusted the duty 
to manage and control the propeity of 
others, even though the ownership of the 
property is not transferred to him. A 
trustee in the legal- sense of the word is 
one in whom the trust proper.y is absolute- 
ly vested: see Peary Muhan Mukerji v. 
Monohar Mukerji (4), in which it was point- 
ed out by Lord Buckmaster at p. 265, that 
the word “trustee” isa compendious word 
which covers a very large number of 
relationships involving different obligations: 
see also Vidya Varuthi Thirtha v, Balu- 
sami Ayyar (5) at p. 309f. It was also 
pointed out in an earlier Privy Council case, 
Ramanathan v. Murugappa (6), that the 
ynanager of properties attached to a tem- 
ple is in the position of a trustee. It does 
not say that he is a trustee in the res- 
tricted and technical sense known to the. 
law. The use, therefore, of the word “‘trus-. 
tees” cannot make the defendants trustees 
in the legal sense, unless they can show 


(8) 47 I A 224; 57 Ind. Cas. 329; A 1 R 1921 P O 
105; 42 A 609; 39M L J 283; (1920) M W N 565; 
lz L W 539; 18 A L J 1089, 28 M L T 220; 32 O 
L J 471;25 OW N 122; 1 P W R 1921 (P O). 

(4) 48 I A 258; 62 Ind. Cas. 76, A IR 1922 PO 
235; 48 O 1019; 34 O LJ 86; 41. ML J 68; 14 L WwW 
104; 23 Bom. L R 913; (1921) MW N 554; 19A L J 
Loe PLT 725,26 OWN 133; 30 MLT 24 
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123; 44 M 831; (1931) M W N 449; 41 M LJ 346; 3 
UP LRP Oj €2; 15 L W 78; 30 MLT 66;3P LT 
245; 26 CW N 537; 24 Bom L R629; 20 A LJ 497 
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that they have got the legal ownership of 
the immovable properties. 
transfer their title is inchoate. A trust is 
not complete until the trust property is 
vested in trustees for the benefit of the 
cestui que trust: see Mulla's Transfer of 
Property Act, Edn. 2, p. 672. In my opi- 
nion, Management of property does not 
necessarily make the manager a trustee in 
law. Trtstees are matiagers because they 
have to control and manage the trust prop- 
erty, but all managers are not necessarily 
trustees, though they may be answerable 
in the general sense of the word for mal- 
administration. For instance, an adminis- 
trator of the estate of an intestate has 
also got to manage it, but heis not a 
trustee within the meaning of s. 3, Trusts 
Act. Ardeshir v. Manchershaw, (7) at p. 70*. 

The defendants, therefore, cannot be 
said to be express truslees. 
that they are constructive trustees ? Counsel 
referred to s. 94, Trusts Act, which provides 
that in any case not coming under the 
preceding sections of Chap. IX of the Act, 
where there is no trust, but the person 
having possession of property has not the 
whole beneficial interest therein, he must 
hold the property for tke benefit of the 
persons having such interest, or the residue 
ther>.f (asthe case may be), to the extent 
necessary lo satisfy their just demands. 
It was argued that the defendants were in 
possession of the property, but that they 
had not the whcle beneficial interest 
therein, as they along with the entire com- 
munity had the whole beneficial interest 
in the sime. What is the nature of the 
possession elaimed by the defendants in 
respect of the immovable properties? In 
order to be irustees, whether express or 
constructive, the trustees must be the legal 
owners ofthe property, for a trust is an 
obligation annexed to the ownership of prop- 
erty, whether the obligation arises 
act and intention of the parties or by opera- 
tion of law. These defendants were at no 
time the owners of the immovable properties, 
as the same had not vested ‘in them, nor in 
any preceding group of seven persons ap- 
pointed to manage the properties. The 
legal title was not in them. The Taxing 
Master was in errcr when he stated in his 
judgment that there was a deed of appoint- 


ment of new trustees. It is common ground | 


that there never was any. 
Under these facts and circumstances I 
hold that the defendants were neither ex- 
(7)12 Bom. L R 53; 5 Ind. Cas. 633. 
*Page of 12 Bom. L.R. —|[Ed:} 
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press nor constructive trustees, according to 
the law ofthe properties of which they 
were in Management. They were managing 
the same on behalf of the community, 
standing in a fiduciary relationship, that is, 
ina position analogous to that of trustees, 
and liable to account; but they were not 
trustees in the strict accepted legal sense 
of the term. The riles and regulations 
made in 1900 were really rules of manage- 
ment, and the word “trustees” has been 
introduced in those rules merely as a 
convenient mode of description. _If, how- 
ever, the defendants are trustees strictly 
so called, of a public charity trust, the next 
question is whether the applicants are 
entitled only to their out-of-pocket costs of 
the suit and their office expenses, or also 
to their profit costs. The Taxing Master 
has held, as I have already stated, that they 
were not entitled to any profit costs. He 
refers in his judgment to s. 50, Trusis Act, 
which provides that: 

“In the absence of express directions to the con- 
trary contained in the instrument of trust or of a con- 
tract to the contrary entered into with the bene- 
ficiary or the Court at the time of accepting the 
trust, atrustee hasno right to remuneration for 


his trouble, skill, and loss of time in execut- 
ing the trust.” l 

Section 1 of the Act expressly saves from 
its operation, all public or private, religious 
or charitable endowments, but the Taxing 
Master says in his judgment that though 

“it has been held by the Bombay High Court that 
though the Trusts Act does not apply to religious 
or charitable endowments, the provisions of the 
Trusts Act - (one being that a trustee should not make 
any profit out of his trust) reproducing as they do 
the general law of trusts, as administered in Equity 
Court, should govern the procedure in India.” 


For this statement he relies on two cases 
one of this Court, kambabu v. Committee of 
Rameshwar (8), and another, being a judg- 
ment of the Appeal Court of Madras, 
Nethiri Menon v Gopalan Nair (9). He has 
accordingly held that the provisions of the 
Trusts Act should act as a guide by analogy 
in matters relating to public trusts, but 
Ido not think that either of the two cases 
he relieson has laid down anything so 
broad as that. In my opinion, it is not 
correct to say that the provisions of the 
Trusts Act should guide us by way of 
analogy inthe matter of public trusts, for 
that would amount to doing that which the 
Legislature has expressly prohibited. The 
correct positionis that in matters relating 


to public and charitable trusts, the Courts 


in India would be governed by the princi- 


(8) 1 Bom. L R 667. 
(9) 39 M 597; 30 Ind. Oas. 713; A I R 1916 Mad. 692; 
29 ML J 291; 2 L W 714; (1915) M W N 588. 
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' ples and rules of English Law ond practice 
on the subject, unless, to use the words of 
Appeal Court in D. N. Reg v. VC. Vijayakar 


(10), the English Lew or practice is incon-- 


sistent with the rules or practice of this 
Court. For instance, it was held in 
Dhanrajgirji v. Payne & Co. (11) follow: 
ing the English Law, that a solicitor acting 
for a non-existent party was personally 
liable for cosis. It is similarly laid down 
by r. 659 of our High Court Rules that 
the practice and procedure of the Probate 
Division of the High Court of Justice in 
England shajl- be foliowed so far as they 
are applicable and not inconsistent with 
_the rules of this High Court and withthe 
principles of the Succession Act and_ the 
Civil Procedure Code. It is also similarly 
laid down in r. 771 that in cases not pro- 
vided for by the rules or by the rules 
of procedure laid down in the 
Companies Act, the practice and pro- 
- cedure of the High Court of Justice in 
England in matters relating to companies 
shall be followed so far as they are applic- 
able and not inccnsistent with these rules 
and the Act. It is true that many of the 
provisions of the Trusts Act reproduce 
the General Law of trusts as administered 
in Equity Courts in England, but that 
does not mean, that we should say that 
‘ the Trusts Act applies by analogy to re- 
ligious or charitable endowments when the 
Act provides that it does not. 
Trusts Act, which I have above referred 
to reproduces in substance a. principle of 
the English Law of trusts. That section is 
applicable to express private trusts, and 
according to s. 95 constructive trustees 


are also, so far as may be, subject to the . 


same liabilities and disabilities as trustees 
under an express trust. 

_ What we have, however, got to consider 
in this case is something more than the 
principle embodied in s. 50, Trusts Act, 
fir here we have seven trustees, one of 
whom was a solicitdr-trustee who or whose 
firm acted on behalf of himself and his 
co trustees. It is true that voluntary 
service is the foundation underlying trustee- 
ship in law, and the law precludes a trustee 
from making a profit or acquiring benefit 
from his office .as trustee. Generally 
speaking a trustee must administer the 
trust gratuitously, and this rule applies 
.even though the execution of the trust 


(10) 59B 443; 155 Ind, Oas, 915; A I R 1935 Bom. 
1605 (37 Bom. L R 39; 7: R B 482. 

) 35 Bom. 554; 145 Ind. Cas. 641; A TéRI193 
Bom. 317; 58B1; 6 R B101. °- = 0O ie 
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involves considerable loss of time, ‘work +. 


and personal inconvenience, unless there isg- : 


a provision to the contrary in the trust ` 
instrument, or if he contracts either with 
the beneficiaries, if they are competent, or 
with the Court, to receive remuneration : 
for his work. This rule has been laid ° 
down in the old well-known case in Robinson 
v. Pett(12) and it proceeds upon the principle - 
that a trustee, executor, or administrator shall 
have no allowance for his care and trouble. 
The reason given by Lord Talbot, L.O. 
at p. 251* is that the trust estate may be 
otherwise loaded and. rendered of little 
value, but it is more generally put on the 
ground of prudence that a trustee may 


. not put himselfin a position in which his 


interest and duty come in conflict: see New 
v. Jones (13). The. incapacity applies not 
only to the solicitor-trustee personally, but 
also to his firm who act as his solicitors. 


‘In New v. Jones (13) the solicitor-trustee 


was acting only for. himself. A solicitor- 
trustee is not bound to act professionally 
also for his co-trustees. The applicants | 
rely on another rule which modifies the 
general rule, and that was laid down in 
1850 in Cradock v. Piper (14). It . was. 
held by Lord Cottenham in that case, 
affirming Shadwell, V. C., that the cir- 
cumstance of a solicitor being a trustee 
will not prevent him from receiving ‘his 
usual costs where he acts as solicitor in a . 
suit for any of the beneficiaries or where 
he acts for -himself and his co-trustees 
jointly, provided the costs are not increas- 
ed by his being one of the parties for 
whom such joint appearance is made. As 
pointed out by Lord Cottenham in the 
course of the argumeni (p. 673T': 
_ “A trustee, as trustee, is not to make his officea 
source of remuneration; butthe question is whether- 
acting for other parties isan acting arising out of 
his office. If A is a trustee of a fund, and employs 
himself, this is clearly within the rule; but it is 
not the same thing if there are other par- 
ties, and they come and employ him, though this 
employment may arise incidentally out of his being 
a trustee. 

This case was mentioned in Lincoln v. 
Windser (15) at p. 160fin which Turner, 
V. C. considered the rule as established, but 


limited it to costs incurred in respect of busi- 
(12) (1743) 3 P Wms. 249; 24 E R 1049. 
as (1833) 1 Mac. & G 668n; 1 H & Tw. 632n; 84 R 
44 


(14) (1850) 1 Mac. & G 664; 1H & Tw.617;19L J 
Oh. 107; 14 Jur. 97; 84 R R 233. 

G5) (1851) 9 Hare 158; 20L J Ch. 531; 15 Jur, 
765: 18 LT (os) 39; 89 R R 371. 


*Page of ara 3P Wms,— Ed] 
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ness done in a suitor matter in Oourt. It was 
disapproved of in Manson v. Baillie (16) and 
Broughton y. Broughton (17). But Chitty, J. 
in Inve Barber, Burgess v. Vinicome (18) 
at. pp. 82 and 83* pointed out that it had 
not been overruled, and in In re Corsellis: 
Lawton v. Elwes (19), the Court of Appeal, 
though it did not approve of the rule, held 
that it had been acted on so long that it 
must be eonsidered a binding authority. 
Lindley, L. J. observed at p. 68st that 
although the rule ought not to be ex- 
tended, it would not do to fritter it away. 
It has also been held that the rule does 
not apply tothe case ofa solicitor-trustee 
who acts for himself and co-trustees in 
respect of business done out of Court. The 
rule was commented on and ‘distinguished 
in in re Corseliis; Lawton v. Elres (20). It 
was followed in Stone v. Lickorish (21), 
and observed upon in In re Doody; Fisher 
v. Doody; Hibber v. Lloyd (22). It was 
not applied in the case of a golicitor who 
was the sole executcr and trustee of a will 
in In re White; Pennell v. Franklin (23), 
The rule -has been called ‘anomalous’ by 
Lewin in bis work on Trusts, Edn. 13, at 
p. 209. It has thus been criticised several 
times in England, but it is stillthe law, 
for the criticism is by Courts of coordinate 
jurisdiction, and the decision has not yet 
been overraled by the highest tribunal. 
It is still cited us good law by Halsbury 
in Vol. 28, para. 336, at pp. 63-64. In 
this connection the observations of Hers- 
chell, C. in Bray v. Ford (24), pp. 91-527, 
may be ciled. That was a libel action 
arising out of a charge contained in a letter 
that the respondent, whilst holding the 
fiduciary position of Vice-Chairman of the 
Oouncil of the Yorkshire College, was mak- 
ing profit asits paid solicitor. Lord Hers- 
chell observes as follows (p. 51)t: 


GP GSS Ping aR zm 
' 8. & G 160: 5 s 
Jur. (N 8) 965: 3 WwW R 603. ` 3 25 L J Oh, 250; l 


(18) (1886) 34 Ch. D 77; 56 L . 216; : 
Py cae J Oh. 216; 55 L T 882; 
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(19) (1887) 34 Ch. D 675; 56 L 
85 W R 309: 5LJ P607, ea 


(20) (1886) 33 Ch. D 160; 35 L J Oh 675. 
Me } (1891) 2 Ob. 363; 60 L J Oh. 289; 64 L T 79; 39 


(22) (1893) 1 Oh. 129; 62 L J Ch. 14: 
) ue Ch. 14; 2 R 166n; 67 L 


T 650; 41 V i 
(23) £98) 1 Ch. 297; 67 L J Ch. 139: 77L T 793; 46 


W R 247; affirmed in (1898) 2 Gh, 217: 
502; IBL T 770.46 WR Bra. ah OE: dO 


(24) (1896) AC 44;65L I QB 213; 73 L T 609, 
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“Tt is an inflexible rule of a Court of Equity thet 
a person in a fiduciary position, such as theres- 
pondent’s, is not, unless otherwise expressly provided, 
entitled to make a profit; he is not allowed to put 
himself in a position where his interest and duty 
conflict. It does not appear to me that this rule 
is, as has been said, founded upon principles of 
morality. I regard it rather as based on the con- 
sideration that, human nature being what it is, 
there is danger, in such circumstances, of the person 
holding a fiduciary position being swayed by in- 
terest rather than by duty, and thus prejudicing 
those whom he was bound to protect. It has, there- 
fore, been deemed expedient to lay down this posi- 
tive rule. But I am satisfied that it might be 
departed from in many cases, without any breach 
of morality, without any wrong being inflicted, and 
without any consciousness of wrong-doing. Indeed, 
it is obvious that it mightsometimesbe tothe ad- 
vantage of the beneficiaries that their trustee should 
act for them professionally rather than a stranger, 
even though the trustees wers paid for his services. 

The next question is whether the rule in 
Cradock v. Piper (14) is applicable in 
India. There is no case here in which it 
has been referred to, but it appears that 
in this very suit the applicants were al- 
lowed their profit costs by the Taxing 
Master in respect of a notice of motion 
which was dismissed against the defen- 
dants both in the Court below and in the 
Appeal Court. To adopt the test laid down 
bv our Appeal Court in D. N. Rege v. V. C, 
Vijayakır (10), the question is whether 
this rule of the English Law is inconsistent 
with any law in India or any rule or prac- 
tice of this Court. It was argued that 
the Indian Trusts Act was passed in 1881, 
and that if the Legislature was so minded, 
the rule in Cradock v. Piper (14), might 
have been engrafted as an exception to 
the general principle of s. 50. Counsel 
referred to Proviso 1 of s. 95 which 
allows a constructive trustee reasonable 
remuneration for his trouble, skill and loss 
of time if he rightfully cultivates the pro- 
perty in respect of which he is such trustee 
or if he employs it in trade or business. 
The argument is, however, open to the 
same criticism as s. 50, namely that the 
Act does not apply to public and charit- 
able trusts. Moreover, it is not for this 
Court to say whether the rule in Cradock 
v. Piper (14), has been advisedly left out 
of the Act. It is really speaking a rule 
of taxation of costs, and I do not think 


such a rule, though it is referred to in legal 
‘decisions, would ordinarily be put into a 


statute which declares the general princi- 
ples of the law. Ifs.50 of our Act repro- 
duces a principle of the English Law, and 
the rule in Cradock v. Piper (14), is still ap- 
plicable in England, it cannot be said to be 
repugnant to that principle. A solicitor- 
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trustee is bound to protect the title to the 
trust property, and- for that purpose, defend a 
sujt without remuneration; but he is under 
no obligation to dosoin his professional capa- 
city also for his co trustees In my opinion, 


therefore, the rule is not inconsistent with- 


any law or rule of practice of this Court, - 

I have already held that the defendanis 
were not strictly ‘trustees. It was argued 
that ifthe rule as to.payment of costs was 
so strict against a trustee that it did not 
admit of any exception or extension except 
by deed or agreement, its application should 
also be restricted to those who were 


trustees, in the strict legal sense of the- 


term, and that the defendants not being 
trustees the applicants should get their 
full costs. But ithas been held that -this 
general rule applies to all persons standing 
in a fiduciary position, though they may 
not be strictly ‘trustees’, e.g. see Bray v. 
Ford (24), referred to above. Whether, 


therefore, the defendants were managers of. 


the charity properties in the position of 
trustees, for and on behalf ot the com- 
munity, as I have held, or whether they 
were trustees, either express or constructive 


in law, I do not see why the applicants. 


should not get the advantage of the modifica- 
tion of the general rule of English Law as 
to payment of costs, embodied in Cradock v. 
Piper (14). i . 

There is really no question of estoppel 
in this case, and the pcint has not been 
pressed. It appears, however, Írom the 
minutes of the resolutions passed by the 
community that Mr. Sabnis was willing in 
- 1927 to resign on account of any embar- 
rassment that may be caused to his cc- 
trustees in the matter of his or his firm's 
costs by reason of his being a solicitor- 
trustee, and he continued to act when a 
resolution was passed that there was no 
legal objection to his acting as a member 
of the board and at the same time to his 
firm acting as the board’s solicitors in the 
suit. -It does not, therefore, seem quite 
fair on the part of his co-trustees, among 
whom there are some well known lawyers, 
to take the full benefit of the applicants’ 
services in aheavy litigation, and then seek 
to- deprive them altogether of their profit 
costs on the ground that Mr. Sabnis was 


a solicitor-trustee. However, this is entirely. 


beside the point- The parties could not 
agree to terms, and wished, to stand on 
their rights according to the law. 

In my opinion the applicants are entitled 
to their profit costs limited according to 
the rule laid down ‘in Cradock v. Piper (14). 


Wild. 


Where a solicitor-trustee is a defendant as 
trustee, and is held entitled to his costs, 
the Court directs them to be taxed as’ 
between attorney and client: see York v. 


Brown (25). I, therefore, order that. the 


judgment, order and certificate of the 
Officiating Taxing Master be set aside, and 
the applicants’ bill of costs be. taxed as 
between attorney and client, allowing them . 
both out-of-pocket and profit costseexcept so 
far as such costs might have been incurred 
by Mr. Sabnis, solicitor, being a party de- 
fendant to the suit. 

Ihave heard Counsel on the question of 
costs both of the hearing before the Taxing 
Mas‘er as well as of the hearing before me 
in. Court. I think the applicants are en- 
titled to the costs of their appearance be- 
fore the Taxing Master on thé taxation of. 
their bill of costs and on the hearing of the 
objections filed by them. I certify for 
Counsel on the hearing before the Taxing 
Master. The Summons was first heard by 
Kania, J. who ordered it to be adjourned 
into Court and made the costs of the hearing 
costs in the Summons. On that Counsel will 
be certified, ifthe learned Judge has not 
already said so in making his order. 

With regard to the hearing before me, 
I am satisfied that this wasa matter of a 
somewhat complex nature which required 
consideration of the various principles and 
arguments advanced by Counsel on either. 


‘side. In my opinion this is a fit case in 


which I would allow the applicants’ costs 


of the hearing to be taxed as on a long cause 


scale, allowing two Counsel for the same. 
The applicants’ costs, as ordered by me, 
will come out of the charity estate in the 
hands of the respondents. The respondents’ 
costs of their appearance before the Taxing 
Master, on the same basis, and of the 
hearing before me, will also come out of the 
estate, taxed as between” attorney and 
client. 


D. Application allowed. 
(25) (1844) 1 Call. O O 260; 8 Jur. 567; 66 R R 62. 
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prior sale—If can shield himself under his mort- 
gage—Right of puisne mortgagee, is limited to right 
of redemption subject to lien of first mortgagee or 
auction-purchaser —He must redeem the first mortgage 
—Purchaser at prior sale, whether entttled to retain 
Sreli as against the purchaser at subsequent 
sale. 

A first mortgagee in possession under a prior sale 
may always shield himself under his mortgage and 
his purchase, though his right to possession may bs 
defective, and the puisne mortgagee’s right when he 
is not a party tothe first mortgagee's suit is limited 
to a right of redemption or sale of the mortgaged 
premises subject tothe lien of the first mortgagee 


or auction-purchaser on a decree by thelatter and - 


the puisne mortgagee cannot compel the first 
mortgagee to part with possession without redeem- 
ing the first mortgage Inasmuch as theright to 
possession depends upon the purchase of the out- 
_Standing equity of redemption and is ordinarily 
“determined by the priority of the respective sales at 
the instance of the different mortgagees, the pur- 
chaser atthe prior saleis entitled to retain posses- 
sion as against the purchaser at the subsequent 
sale. Muhammad Usan Rowthan v. Abdullah (1) 
and Ram Narain Sahoo v. Bandi Pershad (2), relied. 
on, Bijat Saran Sahai v. Rudra Bageshwari Prasad 
Bahadur Sahai (3) and Reoti Singh v. Ram Lall 
(4), distinguished. S 

Ex. D. A. against an order of the Civil 
Judge, Bara Banki, dated December 31, 
1934. 
Mohammad Ayub, for the Appel- 
lant. 

Messrs. M. Wasim, Ali Hasan and Habib- 
Ullah, fcr Respondent No. H. 


. Judgment.—This is an appeal against 
an order of the learned Civil Judge of 
Bara Banki, passed in execution proceed- 
ings and the question 1s whether the ap- 
pellant Nawab Afsar Jehan Begam, or the 
first respondent, Khan Bahadur Raja Amir 
Ahmed Khan, of Mahmudabad. is entitled 
to possezsion of an eight annas share of vil- 
lage Ral bhari. 

The share in dispute was mortgaged by 
Ghazanfar Ali Khan, respondent No. 2 to 
the Mahmudabad estate under four mort- 
gage-deeds (Hixs..1 to 4 dated June 18, 
1913, August 20, 1915, September 8 1918, 
and April 20, 1917, respectively). All the 
mortgages with the exception of that cf 
1913, which was a mortgage by conditional 
sale, and’ provided for foreclosure, were 


simple mortgages giving the right of sale 


to the mortgigee. Subsequently Ghazan- 
far Ali Khan mortgaged the sime share to 
the appellant by two deeds of simple mort- 
gage dated July 19, 1920, and July 30, 1920, 
Then again the said share along with other 
property was mortgaged by him on July 25, 
1925, to the Mahmudabad estate (vide Ex. 4), 
This mortgage was a possessory mortgage 
_with aright of foreclosure. One of the 
terms of the mortgage-deed was that 
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if the mortgagor should want to redeem 
this mortgage in six months, he would have 
to pay the amount due under ths mort- 
gages Hxs. 1 to 4 and that wilhout the 

ayment of these sums he would not be 
en‘itled toredeem this mortgage. Another 
clause was that the mortgagor will have to 
redeem the mortgage of 1925, within six 
mon‘hs on payment of the entire sum due 
un ler the four previous deeds as well as 
this deed and that if the mortgagor should 
make default then the mortgage-deed 
shall have the effect of a sale deed and the 
entire sum due shall become the sale 
price. 

On May 28, 1926, the Mahmudabad estate 
brought a suit to recover Rs. 17,903-12-8 
on account of the mortgage of 1925, and 
Rs. 37,713 81 on account of Exs. 1 to 4 
and some other deeds. The prayer was 
that if the mortgagor fail to pay the afore- 
said amoun's his right to redeem Eza. 1 to 
4 may be foreclosed. It may be noted that 
Nawab Afsar Jehan Begam was not made 
a party to this suit. A preliminary decree 
for foreclosure was passed on September 30, 
1927, and it was made absolute on Novem- 
ber 3, 1923. There was an appeal to ‘his 
Ccurt, but it was dismissed. The Mahmud- 
abad estate applied for delivery of posses- 
sion on July 5. 1929, and possession was 
delivered to the estate on July 26, 1929, 
Mutation in the Revenue Court wag also 
effected in favour of the Mahmudabad estate 
on June 30, 1931. 

Afsar Jehan Begam brought a suit on her 
two mortgages on July 19, 1928 and to this 
suit the Mahmudabad estate was also‘a de- 
fendant. A decree for sale was passed in 
favour of Afsar Jehan Begam, but on the 
defence raised by the Mahmudabad estate 
it wis ordered in the decree that the prop- 
erty be sold subject to the incumbrance in 
favour of the Mahmudabad estate under 
Exs. 1 to 4. The property, namely, the 
eight annas share of village Ralbhari was 
ultimately sold in terms of this decree, that 
is to say, subject to the incumbrance under 
Exs. 1 to4, and was purchased by Afsir 
Jehan Begam herself. She wanted to be 
put in actual possession of the share by 
dispossession of the Mahmudabad estate to 
which the respondent No. 1 objected on the 
ground that he having become owner of the 
share in question by virlue of his prior 
mortgages, he could nt be dispossessed by 
the appellant, the subsequent mortgagee, 
This objection was allowed by the Court 
below and hence the present appeal by 
Afsar Johan Begam. 
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iWe have heard the learned Counsel for 
parties at length, and are of opinion that 
the learned Judge of the Court below was 
right in upholding the objection of res- 
pondent No. 1. It is contended on behalf, 
of tne appellant that the appellant not 
being a party to the decree obtained by 
respondent No. 1, she is not bound by that - 
decree. This isno doubt true but that does 
not mean that the respondent has no rights 
under the decree for foreclosure obtained 
by him. Onthe contrary the decree in favour 
of the appellant directed the property to 
be sold subject’ to the respondent's prior 
mortgages, under one of which, Ex. 1, he 
was given a right of foreclosure and the 
property has been foreclosed in his favour. 
Then, reliance is placed on the fact that 
respondent No. 1 was made a party to her 
suit by the appellant, and it is argued 
that as he failed to redeem the appellant’s - 
mortgage, he cannot hold out his mortgages . 
as a shield against her.: No doubt respon- 
dent No.1 on being made a party to her 
suit by the appellant had a right by virtue 
of his subsequent mortgage of 1925, (Ex. 5) 
to redeem the appellants’ mortgages of 1920, 
put if he failed to exercise that right, it 
does not, in our opinion, deprive him of tke 
rights that he had acquired on his prior 
mortgages. The view we have taken is 
supported by the decision in the case of 
Mumammad Usan Rowthan v. Abdullah 
J. L. R., 24 Mad. 171 (1). In that case a mort- 
gage sued and obtained a decree on his 
mortgage and brought the mortgaged prop- 
erty to sale and purchased it himself. Sub- 
sequently he sold it to R who obtained 
possession of it. There was a subsequent 
mortgage but he was not made a party to 
the suit. The second mortgagee then 
brought a suit against R and others and 
obtained a decree authorising the sale of 
the property, subject to R's rights. The 
_ property was sold and was purchased by 
the second mortgagee who succeeded in 
obtaining possession Of the property. There- 
upon R applied for restoration of posses- 
sion to him and it was held that he was 
entitled to pcessession. In the Calcutta 
case of Ram Narain Sahoo v. Bandi Per: 
shad I.L. R. 31 Cal. 737 (2), also the facts 
were very similar to those before us and 
it was held that a first mortgagee in pos- 
-gession under a prior sale may always 
shield himself under his mortgage and bis 
purchase, -though. his right to possession 
may be defective, that the puisns mort- 


(i) 24 M 171, _ 
(2) 31 O 737, | 
` 
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gageo's right when he was not a party. 


to the first mortgagee’s suit is limited to 
a right of redemption or sale of the mort-. 
gaged premises subject to the lien of the 


first mortgagee or auction-purchaser ona . 


decree by the latter and that the puisne 
mortgagee cannot compel the first mort- 
gagee to part with possession without re- 
deeming the first mortgage. It was also 
held in this case that inasmuch as the 
right to possession depends upon the pur- 
chase of the outstanding equity of re- 
dempticn and is ordinarily determined by 
the priority of the respective sales at the 


instance of the different mortgagees, the ` 


purchaser at the prior sale was entitled 
to retain possession as against the pur- 
chaser ab the subsequent sale. On this 


principal also it is the respondent No. 1, ~ 


and not the appellant who is entitled to 
possession of the property. 

The learned Counsel for the appellant 
relies on Bijai Saran Sahai v. Rudra 
Bageshwari Prasad Bahadur Sahai A. I. R. 
1929 P. O. 288 (3), but all that was decided in 
that case was that mortgagees whose mort- 
gages are not usufructuary cannot resist a 
suit for possession by a purchaser of the 
equity of redemption. So that this decision: 
will not help the appellant in the present 
case in which the prior mortgagee has 
obtained possession of the property by 
foreclosure. The learned Counsel has also 
referred us to Reott Singh v. Ram Lall 
1934 A. L. J., 188 (4), but in the case the 
question was whether a prior simple mort- 
gage could be held up as a shield and it 
was remarked that 

“The right to hold up a prior simple mortgage as 
a shield can be exercised only by a defendant in 
possession of the property and cannot be used as & 
weapon of attack by a plaintiff who is, not in posses- 
sion at the time of the suit.” 

We donot think that this case helps the 
appellant at all. | | 

We are, therefore, of opinion that the 
appellant, is nob entitled to recover pos- 
session of the share in dispute from res- 
pondent No. 1, and that the decision of the 
Court below was correct. 
' Lastly it was pointed out that under 
Exs.3 and 4, a four annas share of vil- 
lage Sadrawan was also mortgaged to the 
respondent No.1, besides the eight annas 
share of village Ralbari in dispute wnd it 
was argued that if the appellant be made 


(3) A IB19!9 PO 288 120 Ind. Cas. 650; 30 L 
W 604; (1929) M W N 827; Ind. Rul (1930) P C 
10; 32 Bom. L R 144; (1930) A L J 53h 585ML J 
440; 51 O L J 70 (PO). 

(4) (1934) A L J 1865; 147 Ind. Cas. 380; A I R 1934 

All. 73;.6 R A 464; 
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to redeem the prior mortgagees in favour 
of the respondent, the amounts due on 
Exs. 3 and 4, should be apportioned bet- 
ween Ralbhari and Sadrawan properties 
proportionately. We accept this con!ention 
and direct that if the appellant should 
desire to redeem the mortgages under 
Exs. 1 to 4, the amounts due on Exe. 3 
and 4, in respect of the Ralbhari share 
should bæ de'ermined by the Court below 
in propor.i n to the values of the two prop- 
erties morigaged under tbem. 

The result is that the appeal practically 
fails and is dismissed with costs. 

D ° Appeal dismissed, 


en Rr He 


CALCU1TA HIGH COURT 
Civil Rule No. 632 of 1935 
December 1, 1936 
M. C. Guse AND B. K. MUKHERJI, JJ. 
COMMISSIONER or WAKES, BENGAL— 
PETITIONER 


versus 
MUNSHI ABBAS ALI AND OTHERS — 


OPPOSITE PARTIES 

Bengat Wakfs Act (XIII of 1934), ss. 70, 71— 
_ S. 70, whether applies to suit pending at commence- 
ment of A:t-~Ss.70 and TI, whether retrospectire— 
Quaere—“ Any other person” in s.71, whether in- 
clude mutawalli- Civil Procedure Code (Act V of 
1808), s. 92—Right to get scheme framed and accounts 
examined— Right, how accrues. 

Section 70, Bengal Wakfs Act, provides that in 
every suit or proceeding in respect of any wakf, the 
Court shall issue a notice tothe Commissioner at 
the cost of the party instituting to same. There is 
nothing in the section from which it could be in- 
ferred thatthe section had in view the suits or pro- 
ceedings pending at the time when the Act came 
into force. Onthe other hand, it is quite possible 
to construe the words as implying that the costs of 
the notice are to be realized from the party at the 
time of instituting of the suit and this presupposes 
that the suit is instituted after the passing of the 
Act when the Wakf Commissioner has already’ been 


appointed. Under s. 7], the Cummissioner is given: 


the right to intervene and te added a party to any 
suit or preceeding by or against a stranger to the 
. wakf or any other person if he so chooses. There 
can beno doubt that this right to intervene and 
carry on the litigation is a substantive right and 
not a mere matter of procedure, That being so, the 
geneial principle of law which is applicable to such 
cases is well-established. that the law which exists 
at the date when an action is commenced must de- 
cide the rights of the parties to the suit unless the 
Legislature express a clear intention to the contrary. 
That is, s. 71 cannot have retrcspective effect. 
Kumar Debendra Narain Roy v. Kumar Jogendra 
Narain Deb (4), referred to. 
» Quaere— Whether the words‘ any other person” 
as used ins. 71, Bengal Wakfs Act, are wide enough 
to include a mutawallé. 

The rights tohave a scheme framed or accounts 
examined under s. 92, Civil Procedure Oode, accrues 
before the preliminary decree and originates from 
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facts which constitute the very foundation of the 
suit itself. The preliminary decree simply records 
the findings of theCourt but the rights of the par- 
ties cannot be said to originate with the preliminary 
decıee, w i 

O. R. from an order ur a Disirict Judge, 
Howrah, dated May 4, 1930. . 

Messrs. Abul Hosain and- Abdul Aleem, 
for the Petitioner. 

Messrs. Hiralal Chakravarty, A. J. 
Chippendale, A. S. M. Akram, Amiruddin 
Ahmed, Bholanath Roy, Rabindra Nath 
Bhattacharjee and Syed Enayet Hossain, 
for the Opposite Parties. Ea 

Mr. Surajit Chandra Lahiri, fcr the 
Deputy Registrar. oe , 

B. K. Mukherji, J.— This Rule was issued 
at the instance of the Commissioner of 
Wakfs, Bengal, and is directed against an 
order of the Additional District Judge of 
Howrah dated May 4, 1936, by which it 
was held that the petitioner had no right 
either to appear ina suit relating to cer- 
tain wakf estate pending before the Judge 
or to appoint an ad interim mutawalir 
till a mutawallt was appointed by the Court. 
Te short facie giving rise to this dispute 
may be stated as follows: One Jitan Bibi 
created a wakf cf certain properties situat- 
ed in the District of Howrah by a document, 
dated December 10 1293. In the year 1924, 
certain persons who are oppcsite parties 
Nos. 1 to 6 in this Rule instituted a suit 
against the defendants in the Court cf tLe 
Additional District Judge, Howrah, under 
s. 92, Civil Procedure Code, praying in er 
alia for removal of the existing mutawallis, 
for the settlement of a scheme for accounts 
and other reliefs. There was a decree 
passed by the learned Judge in July 1932 
by which the existing mutawaliis were 
ordered to be removed and investigation 
cf accounts and framing of a scheme 
were directed. There was an appeal 
against this preliminary decree taken to 
this Court which was disposed of on 
December 11, 1935, and tLe matter went 
back to the trial Court for carrying cut 
the directions of the preliminary decree 
mentioned aforesaid. A few months afler 
that, on March 1,196, the Bengal Wakfs 
Act came into force, and cn March zl, 
1936, the Court ordered issue of notice on 
the petiti:ner whois the Commissicner of 
Wakis under e. 70, Wakfs Act. The notice 
was actually served upon the petitioner on 
April 30,1936, and cn May 2 following, 
he appeared and represented before the 
Court that he had a right to intervene in 
these proceedings and to be added a party 
under S. 71, Wakis Act. He also claimed 
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the right to -appoint an ad interim mut- 
Gwalli under s. 40 of the Act. Both these 
rights have been negatived by the learned 
Judge by his order, dated March 4, 1936, 
and it is against this order that the 
present rule has been obtained. 


The learned Judge „has held in sub- 


stance that as the suit was commenced 
long before the Wakfs Act came into foree, 
the Commissioner had no authority to in- 
tervene in this case under s. 71 or to 
appoint a temporary mutawallt under a. 40 
of the Act. Reliance was placed by the 
learned Additional District Judge in this 
connection upon the provision of s. 83, 
Wakfs Act, which expressly exempts cer- 
tain suits and proceedings from the opera- 
tion of the Act. This position has been 
challenged before us on behalf of the peti- 
tioner, and Mr. Abul Hossain who appears 
in support of the Rule has strenuously con- 
tended that ss. 70 and 71, Wakfs Act, are 
retrospective in operation and apply to suits 
pending at the time when the Act became 
law. It is also contended that the saving 
clauses contained in s. 83 ofthe Act are 
of no assistance $o the parties inasmuch 
as the rights in this case accrued after the 
passing of the preliminary decree and thus 
the suit was not in respect of any right 
which had its existence prior to.coming 
into force of the Wakfs Act. The plaintiffs 
and the defendints are both united in 
opposing this Rule and on their behalf the 
decision of the Additional District Judge 
is sought ‘to be supported both on. general 
principles as well us on the express provi- 
sions of the Act. 

Section 70, Wakfs Act, provides that 


in every suit or proceeding in respect- 


-of any wakf, the Court shall issue a 
notice to the Commissioner at the cost 
of the party instituting the same. There 
is nothing in the section from which it 
could be inferred that the section had in 
view the suits or proceedings pending at 
ihe time when the Act came into force. 
On the other hand, it is quite possible 
to construe the words as implying that the 
costs of the notice are to be realized 
from the party at the time of instituting 
of the suit and this presupposes that the 
suit is instituted after the passing of the 
Act when the Wakis Commissioner has al- 
ready been appointed. Unders. 71, the 
Commissioner is given the right to intervené 
and be added a party to any suit or 
proceeding by or against a stranger to 
the wakf or any other person if he ‘so 
chooses. There can be no doubt that this 
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right to intervene and carry on the 
litigation is a substantive right and not a 
mere matter of procedure and this is con- 
ceded by the learned Advocate who appears 
for the petitioner. That being sọ, the 
general principle of law which is applic- 
able to such cases is well-established that - 
the law which exists at the date when an 
action is commenced must decide the rights . 
of the parties to the suit undess the 


Legislature express a clear intention to 


the contrary; vide Young v. Hughes (1), 
Moon v. Darden (2) and In re Joseph 
Suche & Co. (3). In the last-mentioned 
case, a question arose as to the effect of 
s. 10 of the Judicature Act upon a.winding 
up proceeding which had already com- 
menced and it was said that: 

“When the Legislature alters the rights of parties 
by taking away or conferring any right of action, 
its enactments, unless in express terms they apply 
to pending actions, do not affect them.” 

All these cases have been noticed in the 
recent decision of this: Court in Kumur De- 
bendra Narain Roy v: Kumar Narain Deb 
Jogendra (4) s. 83, Wakfs Act, in our opin- 
ion, Simply embodies this well-known rule 
of construction and exempts all suits, even 
if they are commenced after’ the Act, 
provided ` they are in respect of right 
which accrued before the Act. Mr. Abul 
Hcssain does not dispute these .princip'es 
of law but what he says is this: that the’ 
right to have a scheme framed or accounts 
examined which ara the subject-matter of 
the present proceeding really flowed from 
the preliminary decree, and the suit being 
earlier than that, it cannot be said to bè 
a suit in respect of a right of obligation 
which accrued prior to the Act. This 
argument is, in our opinion, not tenable.. 
The rights accrued before the preliminary 
decree and originated from facts which 
constitute the very foundation of' the suit 
itself. The preliminary decree simply re- 
corded the finding of the Court that many 
of the allegations were true but the rights 
of the parties could not be said to have 
originated with the preliminary decree, 
We are, therefore, of opinion that this 
suit was in respect of a right or for en- 
forcement of an obligation which was 
antecedent to the passing of the Wakfs 
Act and as such s. 83 (b) saved the suit 
from the operation of the Act. It was 


suggested on behalf of some of the oppo- 
'. (1) (1859:4 H & N 76; 28 LJ Ex. 161; 118 R R 337, 
(2) (1848) 2 Ex. 22; 12 Jur. 138; 76 R R 479. : 
ae ore 1 Ch. D48;45 LJ Oh. 12; 33 L T 774; 24 
(4) 64 0 LJ 212; 167 Ind. Cas, 615; A I R 1936 Oal, 
593; 9 BO 726, ; 
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site parties that s. 71, Wakfs Act, applies 
only to suits. against strangers. and not 
against mutawallis and even if. the section 
is retrospective, the Wak{ Commissioner 
has no right to come under that section. 
This argument may have some force but 
we are not sure thatthe words “any other 
person” as used in the section are not 
-wide enough to include a mutauall. Be 
that as i may,as we have already beld 
that the section has no retrospective 
operation, it is not necessary to decide the 
point finally. l 

As regards the ‘right to appoint an ad 
interim mutawalli under s. 40, Wakfs Act, 
it is difficult to see how the section assists 
the petitioner. The power of appointing 
a temporary mutawalli can be exercised 
subject to any order of a competent Court. 
Here, the Court has appointed a Receiver 
who is in charge of the wakf estate since 
1924 and an interference with the manage- 
ment of the Receiver by a temporary 
mutawalli is not considered by the Court 
to be in any way conducive to the interest 
of the wakf property. We are not im- 
pressed with the argument of Mr. Abul 
Hossain that the Receiver himself may be 
regarded as a mutawalli under s. 6, sab- 
s. (6), Wakfs Act, If he was already a 
mutawalli under operation of law, there is 
no scope for application of s, 40 which 
car be invoked only if there is no muta- 
walli. In our opinion, therefore, the con- 
tentions urged by the petitioner must fail 
and this Rule must be discharged with 
costs; hearing fee one gold mohur. Costs 
would come out of the estate, and will be 
divided equally between the appearin 
sets of opposite parties. : 

M. C. Ghose, J.—I agree. 


D. Rule discharged. 





SIND JUDICIAL COMMISSIONER'S 
COURT. 
Criminal Reference No. 237 of 1936 
November 4, 1936 
Davis, J.O. anp Muna, A. J. O. 
EMPEROR—Prosscuror 
versus 
HUSSEIN ALLAHDINO—Acousgep 
Criminal Procedure Code (Act V of 1898), ss. 123 
(1), 120 (1), 118—S. 123 (1), scope of—Suspected per- 
son in prison when order unders. 118 is passed— 
Proper order to be passed— Period of security, when 
to commence. 


Section 123 (1), Criminal Procedure Code, does not 
contemplate, ‘that when a suspected person was in 
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‘been convicted of an offence under s. 


6i 
prison. When the order -under s. 118, Oriminal Pro- 
cedure Code against him is passed, he should be 
released from prison on the expiration of the sentence 
in order that he might find his sureties. He can, if it 
is possible for him to do so, furnish security whil8 he 
is in prison undergoing his sentence of imprisonment: 
and hecan, if he cannot furnish security before the 
expiration of his sentence, furnish security on the 
expiration of that sentence or at any time during the 
period for which he is committed to prison, in default, 
and his sureties will be acceptedor rejected accord- 
ae the provisions of s. 122, Criminal Procedure 

ode, . 

Oonsequently, where the suspected person isal- 
ready undergoing imprisonment at the time anorder 
under s, 118 has to be passed, the proper order is to 
direct that the period for which the suspect is required 
to give security shall commence from the date of the 
expiration of the sentence of imprisonment heis then 
undergoing. Anorder detaining him in prison for 
a certain period on failure to furnish security is not 
sufficient. 


Cr. Ref. made by the District Magistrate, 
Larkana. 
Mr. Charles M. Lobo, for the Crown, 


Davis, J.C.—This is a reference to us 
by the learned District Magistrate of 
Larkana asking us to set aside an crder of 
the Sub-Divisional Magistrate of Kambar 
which was conormed by the Additional 
Sessions Judge of Larkana, directing one 
Hussein walad Allahdino Machi to be 
detained jor six months under s. 123 (2), 
Criminal Procedure Code, for failure to 
furnish security for being of good behaviour 
on the ground that at the time when the 
order under s. 118, Criminal Procedure 
Code, was passed, that is to say, on Juhe 24, 
1936, Hussein walad Allahdino Machi had 
All, 
Indian Penal Code, and ordered to undergo 
rigorous imprisonment for 12 months 
and to pay a tne of Rs 50 or in default, to 
undergo further rigorous imprisonment for 
tnree months ; that in this case the period 
for which the suspect should be ordered to 
give security Commences not from the date 
of the order passed under s. 118, Criminal 
Procedure Oode, but from the date of the 
expiration of the sentence which he was 
undergoing when this order was passed. 

The order passed by the Sub-Divisional 
Magistrate of Kambar, which is made 
under s. 128 (2), Criminal Procedure Code, 
bears the same date as the order under 
s. 118 which is June 24; but the order 
now in force ıs the order of the Additional 
Sessions Judge and it is this order we 
must vary. This is a case similar to the 


cease which we have already decided*; and 


it appears to us that it falls clearly under 
the provisions ofs. 120 (1), Criminal Pro- 





*See Emperor v. Laskkaro, 170 Ind, Qas, 616—-[ Ed, | 
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cedure Code. It is clear from the provisions 
of that section that when an order is passed 
under s. 118 and security is ordered to be 
given, the period for which such security 
is required shall, when the suspected per- 
son is undergoing a sentence of imprison- 
ment, commence on the expiration of that 
sentence. When the learned Sub-Divisional 
Magistrate passed the order unders. 118, 
he should have made it clear that by reason 
of the provisions- of s. 120 (1), Criminal 
Procedure Code, the period for which secu- 
rity was required should commence not 
‘from the date of the order under s. 118, but 
from the date of the expiration of the sen- 
tence under s. 411, Indian Penal Code. 
It will now remain for the Additional Ses- 
sions Judge, for he has passed an order con- 
firming the order of the Magistrate under 
s. 123:3) to deal with this suspected per- 
son unders. 123 (6), Criminal Procedure 
Code, when, on the expiration cf his sen- 
tence, if he has not in the meantime furnish- 
ed satisfactory security, it will be neces- 
sary forthe Court to decide the nature of 
imprisonment the suspect should suffer for 
failure to give security. 

When s. 123 (1) isread through care- 
fully, it would appear that it was the pur- 
pose of the Legislature that if a suspected 
person when ordered to give security was 
actually in prison ke snould remain in 
prison on the expiration of his sentence if 
he has not given security, until he gives 
‘security or until the period for which he 
was required to give security has expired. 
Therefore, it is open to a suspected person, 
while he is undergoing a sentence, to give 
security to the Court. Under cl. (4) of 
s. 123, Criminal Procedure Code, security 
may be tendered to the officer in charge of 
the jail, but it would not appear from the 
provisions of the section thatit was con- 
templated that when a suspected person 
was in prison when the order unders. 118, 
Criminal Procedure Code, against him was 
passed, he should be released from prison 
on the expiration of the sentence in order 
that he might tind his sureties. He can, if 
it is possible for him to do so, furnish secu- 
rity whileheis in prison undergoing his 
sentence of imprisonment: and he can, if 
he cannot furnish security before the expira- 
tion of his sentence, furnish security cn the 
expiration of that sentence or at any time 
during the period for which he is committed 
to prison, in default, and his sureties will 
be accepted or rejected according to the 
provisions of $. 122, Criminal Procedure 


Oode, i = ° 


® 
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Therefore, in this case what we must do 
is to vary the order of the Additional 
Sessions Judge by directing that in ac- 
cordance with the provisions of s. 120 (1) 
the period for which the suspect is re- 
quired to give security shall commence 
from the date of the expiration of the sen- 
tence of imprisonment he is now undergo- 
ing. lt is not necessary for us to pass any 
order of ccmmittal to prison under s. 123 
(1) because in accordance with the provi- 
sions of that section the suspect will be 
detained in prison on the expiration of his 
sentence of imprisonment if he has not in 
the meanwhile furnished satisfactory secu- 
rity and he will be detained in prison 
thereafter until he has furnished satisfactory 


. security or the period for which he has been 


ordered to give security expires. The Ad- 
ditional Sessions Judge should ascertain 
from the prison authorities the date of the 
expiration of the sentence of imprisonment 
and on the expiration of that sentence he or 
his successor will decide whether the sus- 
pect shall be detained in prison with 
rigorous or simple imprisonment in accord- 
ance with the provisions of s. 123 (6). 
Any sureties which the suspect may pro- 
duce or cause to be prcduced shall be dealt 
with in accordance with the provisions of 
s. 122. Order accordingly. 


N. Reference answered. 


RANGOON HIGH COURT 
Oriminal Revision Application No. 757-B 
of 1936 
February 16, 1937 
SPARGO, J. 
CHIDAMBARAM—Appuioant 

l VETEUS : 

CHAND ALI AND oTuzrs—Oprpositg PARTIES. 

Criminal Procedure Code (Act V of 1898), s. 250 
--Requirements of—No opinion expressed that case 
was false and frivolous or vexatious — No record 
o] reasons—Order that compensation be paid is 

ad 

Where there is no opinion expressed by the order 
of discharge or acquittal that the case was false and 
either frivolous or vexatious, and there is no record 
of reasons such as is required by sub-s.(2), s. 250, 
Criminal Procedure Code, before the order directing 
that compensation be paid by the complainant to the 
accused, the order that compensation be paid is bad 
and should be set aside. 

Cr. R. App. from an order of the Second Ad- 
ditional Special Power Magistrate, Myaung- 
mya, dated August 22, 1936. l 

Mr. G. D Williams, for the Applicants. 

Mr. M. I. Khan, for ihe Opposite Parties. 


Order.—This is an application for rọvis, 
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sion. of an order passed by the learned Se- 
cond’ Additional Special Power Magistrate 
of Myaungmya ihat the complainant in his 
Oriminal Regular Trial No. 63 of 1936 do 
pay compensation, under s. 250, Criminal 
Procedure Code, tothe accused in that case. 

At page 182 of the record there is filed a 


document which reads: 

“The complainant, Chidambaram, is called upon to 
show cause why he should not be ordered to pay 
compensation to the accused, under s. 250, Criminal 
Procedut® Code, for making a false and vexatious 
accusation against the accused. Chidambaram states: 
I file my written statement: I have nothing else to 
say. 

This document is signed and dated by 
the Magistrate on August 22,1936. In 
his judgment,.which bears the same date, he 
writes: . ' 

“The complainant files his written statement, which 
is filed in the case. I am not satisfied at all with the 
explanation given by him. I have givenreasons in my 
judgment why I believethe case to be a false one and 
why the complainant made up a false charge against 
the accused. I have given also reasons why 1 believe 
the statement of the witness Ori Ahmed. I direct 
therefore that the complainant Chidambaram do pay 
Rs 40 to accused No 1 Chand Ali, as compensation, etc. 
etc.” 


It is pointed out that s. 250, sub-ss, (1) and 
(2), Criminal Procedure Code, have not been 
observed. There was no expression of 
Opinion in the order of discharge that the 
accusation against the accused was false 
and either frivolous or vexatious, and when 
the complainant had shown cause there was 
no finding, with reasons recorded, that the 
accusation was false and either frivolous or 
vexatious. Emperor v. Sarupsing Phoolsing 
.84 Cr. L. J. 767 (1), was referred to as 
showing: that the procedure under s. 200, 
Criminal Preeedure Code, must be strictly 
followed. Ibrahim v. Anant Ram 34 Cr. 
ii. J.80 (2) points out that it is incumb- 
ent onthe Court, before passing an order 
under s. 290, Criminal Procedure Code, to 
record a definite finding that the accusation 
against the accused was false and either 
frivolous or vexatious. A number ofother 
rulings pointing out the same thing were 
quoted, namely, Emperor v. Baloch Darya- 
khan, 35 Cr. L. J. 1038 (3), Pir Mohammaa v. 
Yacoub, 30 Cr. L. J. 458 (4), and Saleh v. 


(1) 34 Gr, LJ 767; 144 Ind. Cas, 412; (1933) Cr. Cas. 
796; A I R 1933 Sind 226; 27S L R 78; Ind. Rul (1933) 
Sind 186. i 

(2) 34 Cr. L J €0; 140 Ind. Cas. 680; A I R 1932 
_ Lah. 554; (1932) Or. Oas. 718; 33 PLR 670; Ind. Rul. 

(1933) Lah. 26. 
(3335 Cr. L J 1038; 149 Ind. Cas. 946: A IR 1934 


Sind 18; (1934) Cr. Cas, 227; 35 Or. L J 1038; 6 RS- 


250. : l 
(4) 80 Or. LJ 458; 115 Ind. Cas, 334; A I R 1929 Sind 
413; (1929) Or. Cas. 107, S i 
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Emperor 33 Or. L. J. 644 (5). The same prin- 
ciple has been enunciated in Criminal Re- 
vision No. 207-8 of 19386 V Kali 
Mutu v. Shuku and Criminal Revision 
No: 248-B of 1985 Talok Chand v. 
Pathe Chand. For the respondents, 
Mr. Khan referred to Wahed Ali 
Akon v Sarajuddin Ukih (6), where it is 
Jaid down thatif the Magistrate combines 
in one order the order of discharge and the 
order to pay compensation, he, does not 


contravene substantially the provisions of 


the Jaw. Mr. Khan also argued that where 
an accusation is made which is false to the 
knowledge of the complainant it follows 
autcmatically that it must have been vaxa- 
tiously made. 

The requirements of s. 250 are clear. In 


‘this case there was no opinion expressed 


by theorderof discharge or acquittal that 
the case was false and either frivolous cr vexse 


tious. There wus no record of reasons such 


as is required by sub-s. (2). S. 250, Crimi- 
nal Procedure Code, before the order direct- 
ing that ccmpensation be paid by the com- 
plainant to the accused. lt is, therefore, 
clear that the order that compensation be 
paidis bad and it is set aside. If the com- 
pensation has already been paid, it vill be 
refunded to the applicant. 

N. Order set aside. 
- (5) 33 Cr, LJ 644; 138 Ind. Oas. 635; A I R 1932 
Sind 156; (1932) Or. Cas, 692; 26 S L R 299; Ind. Rul. 
(1932) Sind 85. 

(6) A I R 1929 Oal. 332; 122 Ind. Oas. 298; 31 Or L 
J 411; Ind. Rul. (1930) Cal. 334. 
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OUDH CHIEF COURT 

Second Civil Appeal No. 358 of 1935 
` August 24, 1937 
; MITA, J. 
KAZIM HUSAIN AND ANcTHER—Dzrenpanrs 
. —APPELLANTS 
ae _VETSUS 

Syed MAHFOOZ ALI—PLAINTIFF anp 


ANOTHER— DEFENDANT — RESPONDENTS 

Pre-emption—Oudh Laws Act (XVII of 1876) 
8. 9, cl. (2) — Property held before sale in pro- 
prietary tenure—Transaction, if involves sale of 
proprietary tenure—Vendees already under-proprie- 
tors in certain other plots—Nephew of vendor if 
Can pre-empt, in preference to vendees who are ne 
relations, 

There isa clear distinction between a gale of 
under-proprietary rights existing before its Sale, 


-anda transaction by which under-proprietary rights 
? 


which previously did not exist, are creat 

sale. Where the property is held before the ae 
proprietary tenure, the transaction must be held to 
have involved also a sale of a share of proprietary 
tenure, although the effect of the transaction was to 


create an undei-proprietazy tenure. In these circum. 


Q 


7 
stances the fact that the vendees already held 


under-proprietary rights in certain other plots does 
not affect the question, and the clause of s.9 of 


'. the Oudh Laws Act, that applies is, the second 


claie. Under that clause a relation (nephew) of 

the vendor has a preferential right of pre-emption 

as against the vendees who are not related to him. 

Jagdeo Singh v. Ram Naresh Singh (1), followed. 
[Case-law referred ] 


- §. O. A. against an order of the Additional 
Sub-Judge of Sultanpur, dated August.17, 
1935, upholding the judgment and decree, 
dated February 5, 1935, passed by the 
Munsif, Sultanpur. 

Mr. Naim Ullah, for the Appellants. 

Mr. H. H. Zaidi, for Mr. H. Husain, for 
Respondent No. 1. 

Judgment.—This is an appeal against a 
decision of the learned Additional Subordi- 
nate Judge of Sultanpur, by which he 
dismissed an appeal from a decision of the 
learned Munsif, of Sultanpur Sadar. 

The suit was one for pre-emption in res- 
pect of two plots of land, Nos. 820 and &76 
in Mahal Allahadad Khan in village Ujhwai, 
Pargana Miranpur. The vendor, Mcham- 
mad Ali, transferred these plots on July 12, 
1:34, to Kazim Husain and Habibullah 


-Khan. The transaction purported to bea 


‘ed Court 


permanent under prcprietary lease, (patia 
asimrart matahti) for a consideration of 
Ks. 100 and an annual payment of eight 
annas, and the transferees were given 
heritable and transferable rights. This 
transaction has been regarded by the learn- 
below as an out and out 
sale of under proprietary rights. The pre- 
sent suit was brought by one Saiyid 
Mahfooz Ali, a nephew of the vendor, 
Mohammad Ali, for pre-emption. The suit 
was decreed by the learned Munsif subject 
tothe payment by the plaintiff of Rs. 100, 
within three monihs to Kazim Husain, 


= Haibubullah Khan and one Bhulai Khan. 


The last named is a man to whom Kazim 
Husain and Habibullah Khan are said to 
have given part of the land in suit by ex- 
change after the execution of the transaction 


_in their favour. - As has been said already, 


* cad 


the leained Subordinate Judge dismissed 
the appeal from the decision of the learned 
Munsif, and this second appeal has been 
preferred by Kazim Husain and Habibullah 
Khan. 

The plaintiff claims under the second 
Clause of s..9 of the Oudh Laws Act, on the 
ground that he is both a co-sharer in the 
mahal concerned and a relation of the 
vendor. The defendants appellants, how- 
ever .claim that cl. 3, and not cl. 2, applies 


. end that as they themselves were already 
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under-proprietors of certain plots in the 
mahal, they had a right preferential to 
that of the plaintiff. According to the judg- 
ment of the learned Court below, the appel- 
lanis are only wunder-proprietors in the 
mahal, but that seems to be a mistake as 
they were stated in arguments to havea. 
oe in the superior proprietary rights 
also. 

Having regard tothe Full Bench decision of 
this Court, reported in Jagdeo Singh v. Ram 
Naresh Singh. and another, 11 O. W. N. 1494 
(1), the transaction in the present case must 
be held to have been a sale of under-pro- 
prietary rights which gave rise toa right 


‘of preemption. The learned Counsel for 


the appellants, however, went on to argue 
ihat the appellants and tbe plaintiff res- 
pondent were all members of the village 
community and stood on the same footing 
a3 regards pre-emption. He made reference 
to decisions reported in Raja Ali Mohammad 
Khanv. Ram Bilas and another, 9 O. C. 271 


.(2), Ur.Masih-ud-Din Ahmed y. Munir Ahmed 


and another, 13 O. L. J. 166 (8) and Nawab 
Khan dead and on his death Muhammad 
Sharif Khan and another v.. Achhaibar 
Dubbey and another, I. L. R 5 Lucknow 539 
(4). The learned Counsel for the plaintiff- 
respondent, however, referred to the deci- 
sion of their Lordships of the Privy Counsel 
reported in Birendra Bikram Singh Raja 
v. Brij Mohan Pande, 11 O. W. N. 843 (5), 
and the learned Counsel for the appellants 
then changed his position, and contended 
that as the effect ofthe transaction in ques- 
tion was to create under-proprietary rights 
inthe plots concerned, his clients, being 
already under-proprietors, were in a 


‘superior position as regards pre-emption to 


that of the plaintiff. l 

The only difficulty in the case arises from 
the fact thatthe plots concerned were part 
of the proprietary tenure prior to the 
transaction in question. That transaction 
created under-pruprietary rights, in those 
plots, and as has been said already, it must 


-be regarded as a sale under-proprietary 


rights. ltseems to me, however, that there 
is a clear distinction between a sale of 


Y 110 W N 1494; 153 Ind. Cas. 334; 18 R D 677; 7 
R O 326; AI R 1935 Oudh 217; 1984 OL R 971; 10 
Luck, 392 (F B). 

(2) 9 O O 271, 

(3) 13 O L J 168; 91 Ind. Cas. 1020. 

(4) 5 Luck. 539; 125 Ind. Cas 393; 7 O W N 98; A 
I R -930 Oudh 90; Ind. Rul. (1930) Oudh 318. 

(5) 11 O W N 843; 151 Ind. Oas. 74, A IR 1934 
P O 153; 7 R P C26; 1934 A L R831; 67 MLJ 
149; 1934 OL R722; 38 OW N 989; 60 CLJ 143; 


- (1934) A L J 732; 40 L W 784; 9 Luck. 407;611 A 


235 (P O). j 
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under-proprietary rights existing before the 
sale, and a2 transacticn by which under- 
proprietary rights, which previously did not. 
exist, are created. Since the property now 
in question was held before the transaction 
in proprietary tenure, itseems to me that 
the transaction must be held to have in- 
volved also a sale of a share of pruprietary 
tenure, although the effect of the trans- 
action was to create an under-proprietary 
tenure. Th these circumstances the fact that 
the. vendees (the appellants) already held 
under-proprietary rights in certain other 
Plots does not seem to me to affect the ques- 
tion, and the clause of s.9 of the Oudh 
Laws Act, that applies is, in my opinion, 
that the second clause. Under that clause 
since the plaintiff-respondent is related to 
Mohammad Ali, the vendor, whereas the 
vendees are not related to him, the plain- 
tiff had a right of pre-emption as against 
the vendees. I, therefore, think that, the 
decision of the learned. Court below was 
correct, and 
with costs. 
D. ' Appeal dismissed. 
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-PATNA HIGH COURT. 
- Civil Appeals Nos. 58 and 59 of 1936 
April 1, 1937 
DHAVLE AND ROWLAND, JJ. 
BENI MADHAB MAHTO anp oruzsrs -- 
— DEORER-HOLDERS—APPELL!NTS 

:, VETSUS | 

GANESH SINGH SARDAR AnD OTHERS - 

. .— JUDGMENT DEBTORS-—-RESPONDENTS 

Chota Nagpur Encumbered Estates Act (VI of 1876), 
ss. 3 (b), 7, 12, porer 1, 2, 3, 6— Object of Act—Amend- 
ment by Act VIII of 1922—Restorateon of estate to _ 
proprictor—Revival of debts under 8. 12, para. 2— 
Revival under Paras. l and 3—Ss. 7 and 3~—Bar of 
proceedings in respect of debts during management— 
Debts not duly notified ‘te manager— Whether barred 
— Estate coming under management during pendency 
of appeal in suit against .mortgagor-proprietor— 
Decree —Execution against manager who was made - 
party to appeal—~Legality. : 

The object of the Chota Nagpur Encumbered Estates 
Act isto protect the estate and at the same time 
do justice to its creditors by administering it in such 
a manner as to satisfy all claims against it in res- 
pect of debts antecedently incurred by the proprietor. 

' For these claims all other remedies are barred ex- | 
cept one which is to apply to the manager and get 
the debt entered on the schedule of debts and paid 
by the manager; failing recourse to this procedure 
not only all remedies are barred but the debt itself 
is barred. The aim of the whole proceedings is to 
hand back the property to the proprietor unencum- 
bered by any of his old liabilities. Kameshwar 
Prasad v. Bhikhan Narain Singh (1), relied on. 
Thakur Prasad Aurora ve Manager, Barabhum En- 
cumbered Estates, Purulia (Zand K hitnarain v, Sarju- 
Seth (€), referred to. [p. 67, col. 2] -~ l l 
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Section 12, para. 6 of the Act does not apply to a 
cass to which para. 2,as amended by Act VILL of 1922 
does notin terms apply. The wording ofs, 12, as 
it now stands, fully agiees with this view of the 
intention, and there can be no revivor of any debor 
of any proceeding when an estate is handed back 
under para. 1, s. 12 after satisfaction of all notified 
debts. Likewise, if the resturation tukes place under 
paras. l or 3 of s. 12, there is no revival of barred pro- 
ceedings and debts, [tbid.] 
` Under s.7, every debtor liability other than thosa 
mentioned in the section and which is not duly 
notified to the manager, shall be barred; s. 3 merely 
bars all proceedings pending in Courts and institu- 
tion of new proceedings in respect of such debt 
during the continuance of the management of the 
estate of the proprietor. Section 7 does not merely, 
like cll, s. 3, create a bar not restricted to the 
continuance of ths management, but takes away the 
very foundation for any proceedings by the creditors 
after the release of the estate. [p. 70, col. 1.] 

The estate of the mortgagor was taken under 
management under the act, during pendency of 
appeal from decree on mortgage against the mort- 
gagor proprietor. The manager was made a party to 
the appeal, The appeal was dismissed and the decree- 
holder sought to execute it against the manager : 

Held, that the decree coald not be executed against 
him as it was not on a debt contracted by him but 
by the proprietor himself. W.H. Burton v, Midna- 
pore Zamindart Co. (5), distinguished. Purnendu 
Narain Singh v. Makhan Lai (6), referred to, 


O. A. from appellate orders of the District 
Judge, Manbhum-Sambalpur, dated Novem- 
ber 18, 1935. 

-Mr. S. C. Majumdar, for the Appellants. 

Mr. R. S.Chatterji, for the Respondents. 

Rowland, J.—Tnese are appeals by a 
decree-holder whose application to execute 
a mortgage decree has been refused on. 
an objection by the judgment-debtor 
(mortgagor's successor). on two grounds. 


- QOne.is that the application to execute the 


decree is barred by. time, more than 
twelve yeats having elapsed since the 
passing of the decree. The other objection 
was that the whole claim was barred by 
‘the Encumbered Hstales Act (VI of 1870). 
“The debt which -is the foundation of the 
claim of the decree-hoider was a debt 
incurred by Kartick Singh Sardar, pro- 
prietor of the Mudali estate, and secured 
by a mortgage executed in the year 1908. 
The mortgagee brought a suit on this 
‘mortgage on April 9, 1915, impleading as 
defendant first party the mortgagor and 
as defendants second party persons wao 
have been -referred to as the Trigunaits, 
These were purchasers in 1914 fiom two 
Pleaders who had bought the property in 
1912 in an exeéculion sale on foot of a 
mortgage decree on a Mortgage which 
admittedly had priority over the murigage 
of the plaintiff. The plaintiff, however, 


‘had not been impleaded _in. the earlier 


mortgage-suit and was thus able to obtain, 
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on July 11, 1916, a preliminary decree for 
sale subject to the lien of defendants 
second party over the property for the 
prior ‘encumbrance consisting of the 
Mostgage-debt for which the property had 
been sold up in 1912. The defendant first 
party allowed the plaintiff's suit. to go 
uncontested so far as he was concemed,. 
but the Trigunaits defended the suit and 
appealed to the District Judge who, on 
February 12,1917, affirmed the decision of 
the first Court. i 

TŁe Trigunaits presented a second 
appeal to the High Court, making the 
Plaintiff a first party respondent and the. 
mortgagor second party respondent. While 
this appeal was. pending, the estate of 
Kartick . Singh Saidar, the mortgagor, was 
taken under management under the 
Encumbered Estates Act on October 19, 
1917. The effect of this would naturally - 
be that the Trigunaits’ appeal . was not 
maintainable against the proprietor of the 
encumbered estate except through the- 
Manager. The:manager’s name was sub- 
stituted for that of the mortgagor as res- 
pondent cn February 19, 1919, and the 
appeal was dismissed. the same day. The 
plaintiff on the dismissal of the second 
appeal against the preliminary decree 
moved the Court of first instance for pre- 
paring final decree which was done on 
December ..18, 1920. Thereafter the ques- 
tion arose whether the-decree could be 
executed against the mortgaged property or 
not. An execution wastaken (No. 160 of 
1921), and the manager of the Encum- 
bered Estates objected that it should not 
be allowed to proceed, But the Court over- 
ruled the objection, holding that the village 
Kinutanr having been sold by auction in 
1912, had never vested in the manager, 
and, therefure, there was no bar to the 
executicn prcceeding. The execution was 
infructuous as no bidder came forward to 
purchase the property. This was not 
surprising as the interest of the judgment- 
debtor inthe property had already been 
sold. The decree-holder took out executions 
in 1422, in 1925 and in 1926. All these 
were infructuous because no bidder was 
forthecming or kecause the decree-holder 
declined to proceed with the case up to the 
stage ci sale. ‘he lust execution taken 
during the period cf management was 
numbered 22] of 1928. In this the prayer 
was to put the property to sale and the 
Manager cbjected pleading the Acb. The 
objection was allowed on December 1, 1928, 
and the execution dismissed. 


d aree 
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The present application was presented 
on June 6, 1934. The application is. more 
than fourteen years from the date of the 
decree, and itis more than five years from 
the date of disposal of the last previous 
application. The application, therefore, is 
prima facie barred by s. 4%, Civil Proce- 


dure Code as well as by Art. 102, Limita-- 


tion Act. It was also held in 1928, by the 
Subordinate Judge that execution was 
barred by the Encumbered Estates Act; 
and that decision whether correct or not 
has become final and is binding on the 
parties. The contention of the decree- 
holder is that the release of the estate 
from management on July 18, 1931, removed 
the bar of the Act, andrevived the proceed- 
ings which terminated in 1928 so that the 
present application to bring the property 


to'sale may be considered to be in continua-. 


tion of the earlier proceeding. Mr. Mazum- 
dar argues that the effect of the release 
of the estate from management in 1931 
was to revive his client's executicn proceed- 
‘ing of 1928. The argument involves 
serious difficulties. The effect of an order 
under the Encumbered Estates Act, s. 2 is 
considered in Kameshwar Prasad vV. 


Bhikhan Narain Singh (1) where it is - 


pointed out that all pending proceedings. 


in respect of antecedent debts of the holder 
are barred by s. 3 and that any new 
processes, execution and attachments for 
such debts are null and void in — their 
inception : 

“Section 7 further expressiy, declares that every 
debt or liability other than debts, ete., due to 
Government or rent due to the superior landlord, 
which is not duly notified to the manager shall be 
barred,” 

The Judges thought that 
must be read in connection with s. 3 and 
indeed in the light of the whole scope of the 
Act: 


claiming before the manager and by payment, if 
he does 
628%) ” 


- 


It is conceded that the plaintiff decree= - 


holder did not notify either his debt or 


his decree to the manager with a view to . 
obtaining satisfaction of his dues in the. 
course oi administraticn of his estate, and. 
it seems tome hopeless to argue in facs © 


of the words of the Act that thé appel!ant’s 


debt was not barred bys. 7. Thenit is - 


contended that the release of the estate 
operated to revise the debt by virtue of 
s. 12, para. 6. What that paragraph says 
(1> 20 O 609. ; 
“Page of 20 0.—[Ed] T 


‘hat section - 


“The only remedy enjoyed by the creditors is by 


pay, under the powers given to him. (page - 


m 
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is that debts and proceedings will be 
revived if the estate is restored to the pro- 
Prietor under s.12, para. 2. Paragraph 2 
Provides for the cases in which itis not 
possible to frame and carry out a scheme 
by which all the notified debts can be 
satisfied. In these circumstances, the Act 
‘restores to the creditors their ordinary 
remedies, because the alternative remedy 
of payment of their claims through admi- 
nistratioa under the Act has failed. This 
was recognized to be the object of s. 12, 
paras. 2 and 6, in Mathura Prasad Singh v. 
Jageshwar Prasad Singh (2) and the Judges 
construed and applied. s. 12 liberally in 
order to give effect to that intention. The 
section which was being construed was the 
section asit stood before the amendment 
made in 1922 and to give effect to the 
intention of the statute the Judges held 
that where a scheme had been framed but 
had proved infructuous, the .debt was 
revived and the creditor could use an 
acknowledgment of the debt in proceed- 
ings before the manager as a starting point 
for limitation, The Full Bench decision in 
Mahabir Prasad Narayan Deov. Bhupal 
Ram (3) approved the decision in Mathura 
Prasad Singh v. Jageshwar Prasad Singh 
(2) on both points. These two were cases 
- of creditors whose claim was admitted by 
_ the manager but not satisfied, and such 
cases fall within the terms of s 12, 
para, 2, asit now stands after the amend- 
ment. The case in Khairullah Khan v. 
Lachmi Ram (4) though the facts are not 
fully stated, appears to be a case in which 
no claim was presented before the manager, 
and it was held that the bar against the 
Proceedings was not removed by the 
Telease of the estate in circumstances to 
which s. 12, para. 2, did not apply. Now 
the argument for the appellant is that 
fhe decision in Khairullah Khan ‘v. 
Lachmi Ram (4) -having been overruled, 
there can be.revivor even in cases to 
which s, 12, para. 2, does not apply. The 
answer is that the law was amended -in 
1922, and we must now proceed on the 
assumption that the difficulty of interpreta- 
tion which was felt regarding the section 
as if ‘stood previously, : was appreciated. 
by the Legislature and that the . amend- 
ment was designed to remove doubts by. 
expressing what the Act really did mean 
(2) 5 Pat..404; 94 Ind. Cas. 624; A I R 1926 Pat. 260, 
9 P L T 237; (1926) Pat. 65. . : 
(3) 9 Pat. 385; 122 Ind, Cas, €17; AI R1929 Pat. 


694; 10 P L T 879; Ind. Rul. (1930) Pat. 273. 
p (A as 109; 105 Ind. Cas. 643; A IR 1928 Pat. 179; 
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and had' been intending to express all 
along. Therefore, in applying the Act, as 
it stands after the amendment, we should 
be unwilling to apply para.6 of a. 12 to gny 
case to which para. 2 does not by its 
terms as now amended apply. We could 
only be induced to assent to suca an 
interpretation if it could be shown that on 
any other view the whole scheme and main 
object of the Act would be frustrated: In 
the present case it is otherwise. In fact 
to stretch the wordsof s. 12, as Mr. 
Mazumdar invites us todo, would defeat 
rather. than aid the objects for which the 
statute was enacted. These objects were 
explained in Kameshwar Prasad v. Bhi- 
khan Narain Singh (1) : 

“The Act creates asortof administration of the 


immovable estate of a debtor, in some respects 
resembling that pursued in an administration suit 


but with some materiel differences. It primarily 


aims at the preservation of the estate, which cannot 
be sold without the consent of the holder and hig 
heir. The Act obviously aims at the complete 
protection of the estate from litigation by barrin 

the remedies creditors would otherwise -have iù the 
Civil Courts.” - - . 
- The object of the statute is to protect 
the ‘estate and at the.same time do justice 


to its creditors by administering it in suchi 


' & manner as to Satisfy all claims against 


it in respect of debts antecedently in- 
curred by the proprietor. For these claims 
all other remedies are barred except one 
which is to apply to the manager and get 
the debt.entered on the schedule of debts’ 
abd paid by the manager; failing recourse 
to this procedure not only all remedies are 
parred‘ but ‘the debt itself is barred. ‘The’ 
aim of the whole proceedings is to hand 
back the property to the proprietor unen- 
cumbered by anyof his old liabilities. 
These are only revived when the object of 
the statute itself has failed and the estate 
has been restored without payment of the 
notified claims. The wording ofs. 12, as 
it now stands, fully agrees with this view 
of the intention, and theré can be no 
revivor of any debt or of any proceeding 
when an estate is handed back under 


para. 1, s. 12, after satisfaction of all 
notified debts. The Subordinate Judge 
was, therefore, justified in allowing the 


objection on the ground that the debt was 
barred and had not been revived. The 
execution was likewise not maintainable 
on the further ground that tle execution 
proceeding of 1928, according to the find- 
ing of the Subordinate Judge in that 
proceeding was ab initio null and void 
under s. 3 of the Act. The bar to the execu- 
tion has never been removed and ig still 
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subsisting. With reference to the argu- tive against the manager. Unders. 3 of 
ment that the execution of 1934 escapes the the Act, there could in any case ‘de no 
operation of the Limitation Act as being execution. of such a .decree. But it is 


acoutinuation of the former execution, 
it enough to say that the former execu- 
tion being null and void, no further pro- 
ceedings can be said to be taken in 
continuation of it. Therefore, the present 
application is barred by Art. 182, Limita- 
tion: Act, as well as by s. 48, Oivil Proce- 
dure Code. 

- Mr. Mazumdar has attempted to found 


an argument on the decision in W. H. Bur- 


ton v. Midnapur Zamindari. Co., 61 Ind. 
Cas. 902 (5), ım which' a party . who: had 
obtained a decree for costs in a litigation 
against the manager°of an estate under 
the Encumbered Estates . Act was held 
entitled toexecute that decree. He has 
contended that the manager having been 
made a party to. the limitation in 1919, 
the decree-holder became thereby entitled 
to pursue his remedy by execution against 
the manager. One answer to this is that 
this contention was negatived by the 
decision in the execution of 1928 which 
is inter partes and operates. as res judicata 
against him. Further inthe case cited, 
the liability sought to be enforced had been 
incurred by the manager by prosecuting 
an infructuous litigation; we are dealing 
here with a debt contracted by the pro- 


prietor. And in Purnendu Narain Singh 
My Makhan Lal (6), it was made clear 
that : 


“On a construction of para. (b), s. 3, it should be 
held that the Oourt is incompetent to execute a 
decree in respect of debts or liabilities of the 
defaulting proprietor except debts due or liabilities 
incurred to Government,” 


. The arguments adduced before us were 
on the same lines as those placed before 
the Courts below where they have been. 
discussed withcare and in my judgment 
effectively answered. I would dismiss the 
appeals with costs. 
Dhavie, J.—I agree. The estate. was 
. brought under the Chota Nagpur Encum- 
bered Estates Act, during the pendency of 
the appeal to the 
instituted by the present appellants to 
enfoice iheir mortgage. ‘lhe manager was 
brought on the record of that appeal, but 
the appeal itself which had been preterred 
by tbe ‘I'rigunails was dismissed. ‘The pre- 
liminaiy decree thus remained intact; and 
lam unable to accept the contention that 
the dismissal operated to make it effec- 


(5) 61 Ind, Cas. 902 


~(6) A I R 1928 Pat, 457 11% Ind. Cas £36; 7 Pat. 4€0; 
10PLT 21 eee : 


High Oourt in the suit 


unnecessary to labour the.point, because 


even if the contrary were to be held, the 


restoration of the estate under para. d, 
s. 12 of the Act, as will be presently seen, 
leaves the decree-holders without any’ 
means ofexecuting.it. It is irue that- in 
the execution case of 192) the decree-holders 
succeeded in defeating the manager's 
objection that execution was barred under 
the Act. They did so by inducing the Court 
tohold that the Act had no application 


-on the ground that the mortgaged property 


had ceased to be a part of the estate 
before it was brought under the Act. -It 
appears, however, that the Trigupaits had 
not taken possession of the property and 
that the manager came into possession of 
this property along with the rest of the 
estate. Andin the execution case of 1928 
it was held against our appellants that 
the property wus apart of the estate and 
could, therefore, not be sold under para. (b) 
s.3 of the Act. There was no-.appeal 
against that decision, and the matter.is now. - 
res judicata. ia 

It has been. argued, for the appellants 
that the estate having since been restored 
to the heir of the late holder, and the 
debt being still unpaid, it should beheld . 
that there is no bar to execution. But-in 
the first place the final decree of which execu- 
tion is sought. was passed more than 12 - 
years before the application out of which 
this appeal arises, and the present execution 
is more than three years later than the: 
attempted execution of 1928 which, more- 
over, was ‘null and void’ under para: 1, s. 3 
of the Act. Upon this ithas been argued. 
that since the appellants’ debt has not 
been paid, the case should be treated as 
governed by the principles follcwed in 
Mathura Prasad Singh v. Jageshwar Prasad 
Singh (2). This dicision was criticised in 
Khairuliah Khan v. Lachmi Ram (4) which 
was itself, however, not approved by the 
majcrity ofthe Full Bench in Mahabir 
Prasad Narayan Deo v. Bhupal Ram (3). 
It may be observed at once that the present 
case difiers frem the cases in Mathura 
Prasad Singh v, Jageshuar Prasad Singh 
(2)and Mahabir Prasad Narayan Deo Vv. 
Bhupal Ram (3) in a most important respect 
in tLatitis acate. of restoration under 
para. lss. 12 oí the Act. The drafting of 
the Act has frequently led to difficulty in 
interpretation with the result that the 
rulings have wot always been uniform and 
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the Act has had to be often amended. The 
point raised before us is nevertheless per- 
fectly clear both on the latter and on the 
spirit of the law. The first consequence 
that ensues unders. 3 of the Act on the 
publication of a vesting order is described 


in the margin as ‘bar of suit’ and 
reads : i l 
“First, all proceedings which may. then be pend- 


ing in any Civil COoart in British India, or in 
any Revenee Court in Bengal in respect to such 
debts or liabilities shall be barred; andall pro- 
cesses, executions and attachments for or in respect 
of rca debts and liabilities shall become null and 
void.” 


The other eccnsequences given in the 
section, freedom from arrest (and attach- 
ment of movable property) for prior debts 
and cessation of power to alienate, &c.— 
are qualifed by the phrase ‘so long as 
such management continues’. It is signi- 
ficant that there is no such qualification 
in cl.l. The inference is plain that the 
bar of suits mentioned in this clause is not 
limited to the duration of. the manages 
ment. -A similar position is created by 
s. 12. The first three paragraphs of this 
_gsection describe the three contingencies 
in which an estate is restored to the- holder 
or his heir, and which may be summarized: 
respectfully as (i) discharge of the debts 
and liabilities in accordance with the ap- 
proved scheme, (12) a decision by the Com-- 
missioner before approval of a scheme 
under s. 11 A, that the Act should not 
` continue toapply to the estate, or after 
such approval, that under 
management of the estate should be re- 
linquished, and (iti) a composition with 
the creditors approved by the Oommis- 
sioner. Paragraph 6 provides for the 
revival of barred proceedings and debts’ in 
these words : 

“Wherethe holder of the property or his heir is 
so restored under the circumstances mentioned in 
cl. 2 of this section, such restoration shall be notified 
in the Calcutta Gazette and thereupon the proceed- 
ings, processes, executions and attachments mentioned 
ins. 3 (so far asthey relate to debts and liabilities 
which the manager has not paid off or compromised), 
and the debt and liabilities barred bys. 7, shall 
be revived... ese wee 

The revival being expressly confined 
tothe case dealt with in cl. 2, the plain 
implication is that there is to be no revival 
of barred proceedings and debts if the 
restoration should be under cl. 1 (as in 
the present case) or under cl. 3 of the sec- 
tion. In arguing against the concurrent 
implication of this clause and el.1, s.3, 
the learned Advocate for the appellants has 
relied on the observation of Adami, J. 
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order unders. 2 is cancelled by ‘a subse- 
quent notification 

“the effect of cl 1,s 3, disappears. It could never 
have been -in the.contemplation of the Legislattre 
that the mere approval by the Commissioner of a 
ever deprive all creditors of 
redress," 


But, as I have already pointed out, that 
was not a case of release under cl. 1, s. 12. 
It is true that it was not a case strictly 
within cl. 2 either, as it stood at the 
relevant time, for the estate had been 
released after the Commissioner's approval 
of a scheme and the clause had yet to be 
amended to include relinquishment of mana- 
gement after such apparently came to 
un end because the -Board of Revenue 
had exercised the power conferred by 
s. 21-A (which was added to the Act by 
the Amending Act (of 1909) to reverse the 
Commissioner's proceedings. That is how 
the vesting order appears to have been 
“cancelled by a subsequent notification.” 
After such cancellation, the position was 
as if the Act had never been validly ap- 
plied to the estate; andas to the interval 
between the vesting order and the final 
order of the Board cancelling it, the cre- 
ditor had in his favour the manager's 
acknowledgment of the debt, taken with 
the circumstance that during the manage- 
ment (invalid as it turned out afterwards 
to have been), it was not open to him to 
sue. This was partly recognized in Khair- 
ullah's case (4), and fully in the judgment 
of -my learned brother (with whom James, 
concurred) in Mahabir Prasad's case (3). 
As was pointed out in Khairullah’s case (4) 
it was not decided in Mathura Prasad's case 
(2) that cl. 6,8. 12 was applicable; Adami, 
J.’s reference to s. 3 of the Act and to 
the intention of the Legislature suggests 
that in his view the Act had not in 
effect been applied to the estate. No 
such consideration can arise when an 
estate is released under cl. | or el. 3, 
s. 12, for these clauses imply not the 
mere approval of a scheme but the discharge 
of the debts in accordance with the approv- 
ed scheme or the satisfaction of the creditors 
in accordance with the approved composi- 
tion, and the restoration of the estate to 
the holder does not involve any “cancel- 
lation” of the vesting order. Unlike the 
creditor in Mathura Prasad’s case (2) the 
appellants did not notify their claim tothe 
manager in accordance with the Act, 
and s.7 of the Act provides that every 
debt which is not so notified “shall be 
bared.” Reading this section with 5.3 


in Mathura Prasad's case (2)-that’ when the. and in the light of the whole scope of the 
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Act. Pigot, J. held in Kameshwar Prasad 
Y. Bhikhan Narain Singh (1), that: 

; gu he only remedy enjoyed’ by creditors is by claim. 
before the manager and by 2 payment, if he does pay 

under the powers given to him.” 


-` The” suits in that decision were no doubt 


brought during the continuance of the 
Management; but the drafting of the Act 
(which has had tobe commented upon in 
. many cases) led the learned Judge to 
examine the whcle scope of the Act.. If bis 
view of s. 3 as barring the institution of 
suits by creditors was disapproved in 
Khairullah’s case (4), it was accepted by 
the majority of the Full Pench in Mahabir 
Prasad’s case (3). -And no case has been 
brought to our notice in which the view the 
learned Judge took. of s. 7 was dissented 
from. The section does not merely, like 
cl. 1, s. 3, create a bar not restricted to 
the continuance of the management; but 
takes away the very foundation for any 
proceedings. by the creditors after ` the 
release of the estate. The Act has been 
emended several times since Pigot, J.’s 
decision of 1§93, ard it seems clearer than 
ever Fefore that on restoraticn under cl. 1 
or .c]. 3, £. 12, the holder or his heir takes 
the estate free from any liability for. prior 
debts. The Act is headed “An Act to relieve 
certain landholders in OChutia Nagpur”, 
and was. described by Pigot, J. in the 
decision already referred to as 
: “a law of privilege for the protection of the ‘holders 
‘of land in’ Chota Nagpur’ enacted perhaps {for 
reasons of- State, applying to that non-regulation 
. district, the. state of society in which differs a good 
deal from that in Bengal.” 


` The mode of relief is administration by a 
manager armed with exceptional powers; the 
management is vested in him on the. appli- 
cation, pot any of creditor, but of the holder 


or the perscn who would be his heir in case _ 


of ‘intestecy, or the Deputy Commissioner 
if any part of tke estate be attached 
or: advertised’ fcr sale in execution or 
‘(since the anendment of 1909) if the 
holder skould have “entered upon a 
ecurse of wasteful ‘extravagance likely to 
dissipate his property”. This read with such 
provision as para. 5,8. 12, and s 12-A mskes 
it clear that-the object is to preserve the 
estate ‘not for the holder alone but for his 


héir aswell. Secticn 23 expressly saves the - 


jurisdicticn ofthe Civil Court in respect of 
suite relating to successicn or mainienance; 
and ‘it appears from this and other provisions 
that the manager is intended’ to work with- 
out any interference frcm the Civil Courts 
and subject only to statutory rules and the 
ecntro] cr-sancticn of the Deputy Commis- 
e 
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sioner and the Commissioner, whose pro- 
ceedings were in 1909 made subject’ to the 
supervision and control of the Board of 
of Revenue. In the exercise of these powers 
the manager can; on the one hand, cancel 
leases or rent-free or maintenance grants 
made by the proprietor for insufficient 
consideration ‘within three years preceding 
the vesting order(s. 9), and also remove 
mortgagees and conditional -vendees from. 
possessicn:- s. 16. On the other hand 
the manager is empowered to determine 
the amount of all principal debts “justly. 
due to the--several creditors of the holder 
of the property” and the interest on them 
(s. 8)—~a ‘power which under the statutory 
rules and the instructions of the Board 
enables him to go behind decrees already 
obtained by creditors in the ordinary: 
Courts and “except where otherwise fixed 
by statute” to cut down the interest. 
to as little as4 per cent. simple, “in order 
to make the estate solvent”. Creditors 
aggrieved by the exercise of such a powér 
may appeal tothe Deputy Commissioner 


‘and the Commissioner, but cannot obtain 


any relief from the Civil Court: Thakur. 
Prasad Aurora v. Manager, Barabhum En- 
cumbered Estate, Purulia (7). = 
. After determining the amounts. due thé 
manager prepares a schedule of debts and 
a scheme for: their settlement; and thé 
scheme is to be carried into effect as approv- 
ed by the Commissioner. _ ‘Since the 
amendment of s. 18in 1884 the manager 
has been empowered, in the execution of 
the scheme, to sellsuch part of the estate 
as May appear expedient, without the con-' 
sent or. concurrence of the holder or his 
When the scheme is carried out—the 
debts “justly due” discharged—or if an 
arrangement is made for the satisfaction ` 
of the debts which is accepted by the 
creditors and approved by tke Commis-. 
sioner, the estateis restcred to the holder 
or his heir “subject to the leases and 
mortgages: (if any) -granted and made by- 
the manager’—a qualification which like. 
ss. 3 and 7 (besides the wording of the: 
sixth para. of s. 12} suggests an intention 
that in such cases the estate should on 
restoration be free {rem prior debts. Fur-- 
ther light is thrown on this aspect of the 
malter by the provisions regarding debts 
contracted by ‘the holder or his heir dur- ° 
ing the management and also subsequent 
to the restoration. As regards the former, 
¿he third clause of s. 3 places the holdér 
(7) 4 P T; J 321; 51 Ind, Oas, 69; A I R 1919 Pat. 578; 
(1919) Pat. 235. l i B 
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and his heir under an incapacity tocharge 
or alienate the estate or enter-into any 
contract which may involve either or both 
of them in pecuniary liability. Section 12-A, 
which was addedtothe Act in 1909, com- 
-pletes the .protection in respect of debts 
contracted by the ho'der during the manage- 
ment under the Act by enacting in cl. 6 
that no suit ‘shall be brought to charge the 
. holder, ip cases of restoration under cl. 1. or 
el. 3,58. 12,. upon any promise, made after 
such restoration, to pay the debt, or upon 
any ratification, made after such restoration 
of anys promise made during the manage- 
ment.-Clauses Nos. 1 to 3,8. 12:A, render 
void any alienation of the estate made by 
the holder after restoration under. cl. 1 or 
cl. 3; tos. 12, or any -charge extending 
beyond his lifetime, without the previous 
sanction of the Commissioner, a provision 
which has been interpreted to extend to 


involuntary alienation through Court sales: 


see. Khit Narain v. Sarju Seth (8). Should the 
holder make or attempt to make any such 
alienation (or charge), the estate may under 
cl. 5 of this section of1909 be brought 
again underthe Act, in which case it will 
only be restored to his heir ‘in due course” 
—see the proviso added to s. 12 before 
para. 6 in 1909. i 
In view of these provisions regarding 
debts contracted by the holder or his heir 
during the period of management and 
alienations or charges made or attempted by 
the holder after restoration under cl. 1 
or cl. 3, s. 12, it is impossible to conceive 
' that the Legislature could have intended to 
leave the restored holder unprotected from 
such prior debts as the creditors may not 
have chosen to notify to the manager 
under the Act 
time when there was “a germ, but only 
the germ, cf an insolvent law” in the Civil 
Prcecedure Code of 1859 applicable to the 
mofussil and it was only in 1920 
that the Provincial Insolvency Act re- 
leased the insolvent on his discharge from 
all debts provable in the insolvency proceed- 
ings. But the protection given tothe land- 
holder of Chota Nagpur by the Act of 1876 
was based on other considerations than 
those that arise in ordinary insolvencies and 
wis much more thorough. l 
The appellant's contention, that para. 6, 
s. 12 of the Act was by a beneficial construc: 
tion applied in Mathura. Prasad’s case (2) 
toa case not strictly coming within that 
paragraph is, in my opinion, untenable. 


(8) 10 Pat. 582; 132 Ind. Oas, 868- AI R 1931 Pat. 364; 


12 PLT 508; Ind. Rul. (1931) Pat. 292. 
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But even if it were otherwise, the intention 
of the Act does not seem to be different 
from its letterin the matter of debts not 


“notified to the manager of an estate reledsed 


under cl. 1 or cl. 3, s. 12. 


D. a Appeal dismissed 





RANGOON HIGH COURT 
Oriminal Reference No 140 B of 1937 
.« , - March 15, 1937 
Spakao, J. 
EM PEROR—PRrRsE0UTOR 
VETSUS 
VEERAPPA-—AcovsED 

Penal Code (Act XLV of 1880), ss. 380, 109— Sen- 
tence of whipping for offence under—Legality of ~ 
Criminal trial—Sentence—Double sentences of whip- 
ping, if.legal—'Concurrent’ sentences, significance of. 

- The sentence of whipping passed for the offence 
under s. 380 read with s. 109, Penal Code,is not 
legal. Emperor v. Po Han (1) and Emperor v. Maung 
Po Kai (2), followed. Flee ; 

Double sentences of whipping are illegal and the 
position isno better if they are ordered to run 
concurrently because sentences of whipping cannot 
run concurrently. The word “concurrent properly 
applies only to sentences of imprisonment If it 
were applied to sentences of whipping, the literal 
meaning would be that the prisoner was to be flog- 
ged by two operators simultaneously. Emperor v., 
Eng Gyaung (1), relied on. 

Or. Ref. to review an order of the Honorary 
Magistrates (2nd Bench), Rangoon, dated 
February 6, 1937. , 

-Order.— Veerapp was tried together with 
another man called N. Sanker in two cases 
Nos. 5 and 6 of 1937, by the Second Bench 


_of Honorary Magistrates, Rangoon. In case 


No. 5, he was convicted of an offence under 

s. 380, read with s. 109, read with s. 34, 
Indian Penal Code, and sentenced to 20 
lashes under 3.3 (a), Whipping (Burma 
Amendment) Act, 1927. In case No. 6 he 
was convicted of an offence under s. 380, 
Indian Penal Code, and sentenced to 20 
lashes under the same section of the same 
Act. It seems probable that the reference 
to the Whipping (Burma Amendment) Act, 
1927,is a mistake and that what was in- 
tended to be referred to was the Whipping 
Act IV of 1909 under s. 3 (a) of which a 
person who commits theft may be punished 
with whipping in lieu of any punishment 
to which he may for such offence be liable 
under the Indian Penal Code. There is no 
s,3(a)-to Burma Act VILE of 1927, which 
isthe Whipping (Burma Amendment) Act 
of 1927. The.two sentences of whipping 
were ordered to run concurrently under 
s. 397, Criminal Procedure Code, and it 
appears that in execution of these sentences 
ae 4 
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_ one sentence,and one sentence only, of 20 


lashes was inflicted. The first point that 


arises is that the sentence of whipping 


passed for the offence under s. 380 read with 
s. 109, Indian Penal Code, is not legal: 


. Bee Emperor v. Po Han (1), quoted with ap- 


~ 


proval in Emperor v. Maung Po Kai (2) at 
p. 338*. Further, double sentences of whipp- 
ing are illegal and the position is no better 
if they are ordered to run concurrently 
because sentences of whipping cannot run 
concurrently. 

As pointed out by Twomey, J. in Emperor 
v. Eng Gyaung (3), the word “concurrent” 
Properly applies only to sentences of impri- 
Sonment. [fit were applied to sentences 
of whipping, the literal meaning would be 
that the prisoner was to be flogged by two 
operators simultaneously. Section 35, Cri- 
minal Procedure Code, which authorizes the 
passing of concurrent sentences, says noth- 
ing of whipping but only imprisonment 
or transportation, and similarly s. 397, 
Criminal Procedure Code, on which the 
Bench relied, makes no reference to whipp- 
ing either. The sentence of whipping 
passed upon Verrappa in Criminal Regular 
Trial No. 5 of 1937 by the Second Bench of 
Honorary Magistrates, Rangoon, is set aside. 
Veerappa does not appear to have previcus 
convictions and the present offence is not a 
serious one and, although he is not very 
young, I am of opinion that in the cireum- 
stances, as he has been whipped in the 
other case, it is not necessary to pass a 
sentence of imprisonment in this case. I, 
thetefore, order that he enter into a bond 
without sureties to appear and receive sen- 
tence when called upon during the period 
of twelve months from the date when he 
signs the bond and in the meantime to 
keep the peace and be of good behaviour. 

Ne Order accordingly. 

(i) 7. BR 63; 22 Ind. Cas, 147; A I R1914 L B 
145;15 Or. L J 3. 

(2) 7 R 329; 118 Ind. Cas. 637; A I R 1929 Rang. 
203; (1929) Or. Oas. 177; 30 Or. L J 961; Ind. Rul: 
(1930) Rang. 285. | 

(3)6 L BOR 22; 11 Ind. Cas. 1001; 12 Or. L J.465, 
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MADRAS HIGH COURT 
Civil Revision Petition No. 772 of 1935 
December 14, 1936 
VENKATARAMANA Rao, J. 
BALATH KUNHI RAMAN AND AN THE2R— 
PLAINTIFFS— PETITIONERS: 
VETSUS l 
VARAYALI GOVINDAN AND ANOTHER 
—DEFEND4 NTS — RESPONDENTS 
Limitation Act (IX of 1908), Sch. I, Arts. 7, 102— 


BALATA KUNHI RAMAN V. VARAYALI GOVINDAN (MADR.) 


WLIO 


Hotel, if a ‘household within Art. 7—Sutt hy person 
employed.as cook in hotel for arrears of salary— 
Article applicable. 

A hotelcannot be said to be a ‘household’ within 
the meaning of Art. 7, Limitation Act, though it 
may be a household in the sense that it may board 
and lodge people but the essential feature of a house- 
hold, 2. e., a family is wanting. The emphasis has to 
be placed on the term household in the article and not’ 
on the nature of the service rendered by the servant. 
Consequently, a suit for arrears of salary by aperson 
employed as a cook in a hotel is governed by Art. 102 
and not Art.7, Bhavathradan v. Rama 6), referred 


to. 

: C. Rev Pet. unders. 25 of Act IX of 1887, 
praying the High Court to revise the decree 
of the Court of the Principal District Munsif 
of Tellicherry, dated February 27, 1935, and 
passed in 9. O. S.’ No. 940 of 1934. 

Mr. K. N. Kumaran, for the Petitioners. 

Mr. K. Kuttikrishna Menon, for the Res- 
pondents. 

Judgment.—This Civil Revision Petition 
arises out of a suit to recover a sum of 
Rs. 57-0-7 as and for arrears of salary due 
tothe petitioner. She was employed asa 
cook on a monthly salary of Ks. 4 per mensem 
in a hotel which the lst defendant was 
running at Tirur. The case for the plaint- 
ifs is that at the instance of the 2nd 
defendant she entered employment under 
the Ist defendant as a cook and both pro- 
mised to pay her the salary agreed. The 
suit was instituted on November 21, 1934, 
for the arrears due in respect of the period 
of her service, namely November 9%, 1931, 
to September 8, 1933. The learned Dis- 
trict Munsif of Tellicherry dismissed it on 
the ground that it was barred by limitation | 
under Art. 7 of the Limitation Act. It is 
contended on behalf of the petitioner that 
the proper Article applicable is Art. 102. 
Article 7 runs thus: f 
“For the wages of a 

household servant, | When the 

artisan or labourer not } One year ‘wages accru- 

provided for by this ed due”.- 

schedule, Art. 4. 

The ques.ion is, is the petitioner a ‘house- 
hold servant’ within the meaning of the 
Article? If not, Art. 102 applies. It seems 
to me that the expression ‘household ser- 
vant’ in Art. 7 means a servant belonging 
to a household, i. e, a family or a domestic 
establishment and it is not the nature of 
the service rendered by the servant but the 
Place of employment that is the determin- 
ing factor. A hotel cannot be said 
to be a ‘household’ within the meaning 
of the said Article though hotel may be a 
household in the sense that it may board 
and lodge people but the essential featur 
of a household, i. e, a family is wanting. 
It is also a place of business where of . 


1937, 


ecnsideration food and drink are sold and 
persons are housed and lodged. In Bha- 
vathradan v, Rama (1) a person whose duties 
are tosweep and clean a temple, was held 
to be a household servant because the 
temple is not a household thouga the same 
-servant for doing similar service in a 
household will be a household servant. 
This case indicates that thé emphasis has 
to be placed on the term bousehold in the 
Article and not on the nature of the service 
rendered by the servant. I am, therefore, 
of the opinion that Art. 102 will apply to 
the case and the -suit is not barred by 


limitation. I, therefore, reverse the decree 


of the lower Court and allow the Civil Revi- 
sion Petition by giving a decree in favour 
of the plaintiff for the amount claimed with 
interest at 6 per cent. from the date of the 
decree with costs both here and the Court 
below. 

ASN. 

(1) 7M 99. 


Revision allowed. 





PATNA HIGH COURT 
Civil Revision No. 418 of 1936 
February 4, 1937 
Faz ALI AND MADAN, JJ. 
TARNI PRASAD SINGH anp otHses— 
PETITIONERS 


; versus 
OHANDRESHWAR PRASAD NARAYAN 


SINGH-— Opprosits PARTY. 

Civil Procedure Code (Act V of 1908), O. XXI, 
7. 90—Service of notice under r. 66—Non-appearance 
-of judgment-debtor-—Subsequent objection to under- 
valuation, matntainability—Inadequacy of price, 
whether canbe pleaded —Practice—Appeilate Court— 
Karpardaz of decree-holder accepting money in full 
satisfaction—Ezecution sale set aside—Appellate 
Court doubting authority of karpardaz to accept 
money—Proper procedure— Restoration of sale on 
mere assumption that he had no authority. 

Though the judgment-debtor does not appear on 
service of the notice under O. XXI, r. 66, Civil Pro- 
cedure Code, and, therefore,is nolonger entitled to 
dispute the valuation of the property sold, as an 
irregularity in the procedure it is still open to him 
to plead that as a result of the under-valuation, the 
property had been sold for an inadequate price and 
he Nas thereby suffered material injury. 

On behalf of the decree-holder, his karpardaz 
who was in charge of his cases, agreed to accept 
payment made by the judgment-deblor in satisfac- 
tion of the decree, if the payment were made within 
certain number of days On payment being made 
accordingly, the execution sale was set aside,as the 
decree was fully satisfied. The District Judge on 
appeal, doubting the authority of the kerpardaz to 
accept the money, restored the sale : 

Held, thatthe District Judge could not assume 
that the karpardaz hadno authority to accept the 
money. The proper course for him would have been 
to order further inquiry on the basis of which a 
final order could have been passed, 
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C. R. from an order of the District Judge, 


Gaya, dated October 31, 1936. 


Sir Sultan Ahmad and Mr. B. N. Rai, 
for the Petitioners. 

Messrs. Baldeo Sahay and Gaindhari 
Prasad Singh, for the Opposite Party. 
' Madan, J.—These two civil revisions 
arise out of an execution case filed by the 
opposite parly against the petitioners in the 
Court of the Second Munsif of Gaya. 
Certain properties were sold for the sum 


‘of Rs. 1,950, being the decretal amount, 


and the petitioners applied under O. XXT, 
r. 90, for setting aside the sale. Their 
case is that there was then a talk of 
compromise and that at the hearing of the 
miscellaneous case the decree-holder through 
his karpardaz agreed to accept the decretal 
amount if paid within two or three days. 
Two days later the decretal dues were 
deposited and the Munsif set aside the 
sale on full satisfaction. On appeal to 
the District Judge this order was set aside 
and the case was remanded for disposal 
of the application for setting aside the 
sale on its merits. The Munsif then pro- 
ceeded toset aside the sale, but on appeal 
the District Judge restored the sale. The 
petitioners have applied to this Court 
against both these orders of the District 
Judge. 

It was pointed out for the petitioners that 
there are errors in the order of the learned 
District, Judge restoring the sale, for in- 
stance, the learned District Judge was under 
the impression that as the judgment-debtors 
did not appear on service of the notice 
under O. XXI r. 6, they were no longer 
entitled to dispute the valuation of the 
property sold which was their main objec- 
tion to the sale. Itis true thatthe judg- 
ment debtors were no longer entitled to 
object to the under-valuation as an irregu- 
larity in the procedure ; but it was still 
open*to them to plead that as a result of 
the under valuation the property had been 
sold for an inadequate price and they had 
thereby suffered material injury. These 


matters, however, need not be gone into 


further if itis found that the petitioners 
did satisfy the decree by depositing the 
decretal dues in the executing Court. On 
this point the learned Munsif's order shows 
that he relied on the statement of the 
decree-holder’s own karpardaz to the effect 
that the decree-holder would accept the 


‘payment if made within two or three days. 


The witness went on to say that if the 
judgment-debtors required one month's 
time for payment, he would then have to 
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consult his master. He had already stated 
‘that he himself was in charge of the decree- 
holder's cases. The decree-holder then 
exfimined another witness and on the same 
day, being February 23, 1935, the judg- 
ment-debtor applied for three days’ time 
for making the deposit, and the order 
‘sheet ‘shows that the Munsif postponed 
judgment on that account till the 27th. 
On the 25th the deposit was made and on 
the 27th the Munsif set aside the sale on 
full satisfaction. When dealing with this 
matter the learned District Judge appears 
to have acted with material irregularity in 
assuming that the decree-holder’s karpardaz 
had no authority to accept the deposit. If 
the District Judge was not satisfied on this 
point, his proper course was to have ordered 
a further inquiry on the basis of which 
a final order could have been passed, and 
for this reason [am unable to uphold his 
order. I do not, however, think it necessary 
further to prolong these proceedings, which 
have already been much delayed, as I 
consider that the circumstances justify 
the conclusion that the karpardazg had 
authority io accept the deposit. The 
karpardaz did accept the offer on the 
decree holders behalf, and no objection was 
raised for the decree-holder even when the 
Munsif granted an adjournment for enabling 
the judgment-deotors to satisfy the decree. 
It is noticeable that the judgment-debtors’ 
own witness was asked in cross-examination 
whether or not the judgment debtors were 
able to make immediate payment. It was 
not till the March 26, thatan appeal was 
filed to the District Judge challenging the 
authority of the karpardaz. We are in- 
formed that the -petitioners are still 
anxious to satisfy the decree, and I would 
direct that if the amount deposited in the 
lower Court be re-deposited in this Court 
within the course of the day, the sale will 
be set aside on full satisfaction of the 
decree. The parties will bear their own 
costs in this Court. 

' Fazli All, J—I agree. These applica- 
tions are directed against two orders of 
the learned District Judge which were 
passed on October 31, 1935, and August 11, 
1936, respectively. The second order is 
attacked on behalf of the petitioners on the 
ground that the learned District Judge 
has committed mistakes of law as well as 
of facts. The mistakes of law said to have 


been committed by him are: (1) that he has 


misinterpreted certain decisions of this 
Court and held that because the petitioners 
did not appear to object to the valuation 


171.10 


of the property in question in answer to 
the notice under XXI, r. 66, they are 
not entitled to raise tne question of valua- 
tion now, and (2) th ıt he has proceeded on 
the view that the reports of the peon as to 
the service of the execution proceses are 
public documents and prove themselves. 
without the examination of the peons. The 
mistake of fact is said to constitute in this 
that the learned District Judge has con- 
fused the cess re Valuation whichis made 
by a Revenue Officer with the cess-return 
which is submitted by the landlord and 
he has decided the case on the basis that 
the figures furnished by the appellants in 
order to enable the Court to determine the 
value of the property were based on cess 
return. ‘These criticisms are not without 
substance and if it had been open to us 
to gointo the facts of the case, it would 
have been difficult to uphold the order of 
the learned District Judge. The matter 
however need not be pursued, because, as 
my learned brother has pointed out, the 
first order passed by the learned District 
Judge cannot be upheld, and if that order 
is to be vacated, the proceedings which 
followed in the Courts below upon the 
basis of that order must be ignored. Now 
the point which requires attention in con- 
nection with the first order of the learned 
District Judge has been stated to us as 
follows : . 

If as a matter of fact there’ was an 
agreement between the parties that the 
sale was io be vacated upon the judgment» 
debtor's depositing a certain amount of 
money within a certain time, the learned 
Munsif was justified in vacating the sale 
and the learned District Judge had no. 
jurisdiction to set aside an order which 
was Virtually based upon a compromise. 
Jagdish Prasad who is admittedly a kar- 
pardaz of the decree-holder and was looke 
ing after this case in the Court of the 
Munsif stated on oath before him that his. 
master was prepared to accept the decretal 
amount, if it was paid by the judgment- 
debtors within two or three days. The. 
learned District Judge in dealing with the 
matter observed as follows: “There is 
nothing to show that he was authorized to 
compromise cases on behalf of his 
employer.” The point which ought to have 
been considered by him was not whether 
the witness was authorized to compromise 
cases generally but whether he was 
authorized to compromise the present case 
on the terms referred toin his statement. 
As my learned brother has pointed out, the | 
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Witness was admittedly looking after the 
case as a karnardaz of the decree-holder, 
and although he had made a categorical 
Statement on oath to the effect that his 
master was prepared to take the money, it 
was never suggested tothe Munsif on be- 
‘half-of the decree holder that the witness 
was not authorized to make the above 
Statement = s_— 

In thee affidavit filed in this Court it has 
been stated that talk of compromise was going 
on between the parties and if the state- 
ment made by Jagdish Prasad is considered 
along with that fact which stands uncon- 


troverted, it lends support to the view put’ 


forward on behalf of the petitioner that 
Jagdish was only the mouthpiece of the 
decree-holder and the agreement between 
the parties had been complete. In 
any case all that the learned Judge should 
have dene jn the circumstances was either 
to have enquired himself cr to have directed 
the Ccurt below to enquire asto whether 
Jagdish had been authorized by the decree 
holder to settle the matter with the judg- 
ment debtor. Instead of taking this course 
which was the proper course open to him, 
he assumed that the witness had no authority 
to compromise and set aside the order of 
the Munsif. I am, therefore, in- 
clined to agree with my learned brother 
and hold that the facts stated above are 
sufficient to attract the jurisdiction of this 
Court under s 115, Civil Procedure Cade, 
and the order of the learned Judge ought to 
_be vacated. As in ouropinion there can 
be no doubt that the statement made by 


the karpardaz was in the special circum- 


stances cfthe case tantamount toa state- 
ment by his master, it is unnecessary to 
direct ary further enquiry into the matter 
and agree with my learned brother that 
the order ‘of the Munsif should be upheld 
and that of the District Judge should be set 
aside It may be stated here that we are 
informed that the petitioners are ready with 
-the money which tLey had depositsd in the 
Court .of the Munsif but which they had 


to withdraw after the order of the District. 


Judge: 


D. oe Order accordingly. 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 110 of 1936 
March 1, 1937 o 
Niamat ULLAH, J. 
PRAG DAS—ApPELLANT 
$ PeTsus 
BENI PRASAD JAGGU LAL— 


_ RESPONDENT 

. Civil Procedure Code (Act V of 1908), 0. XXI, 
rr. 84, 71, 87—Decree-holder auction-purchaser 
failing to pay 25 per cent.—Property re-sold 
siz months after sale, after fresh proclamation 
which was not objected to—Second sale, whether 
“ re-sale” within r. 84—Liability of decree-holder 
auction-purchaser for deficiency in price on such 
re-sale—R. 71, applicability—Sale, if should have 
taken place forthwith—Applicability of r. 87. 

Second sale held after the failure of the decree- 
holder auction-purchaser to pay 25 per cent. of the 
purchase money, isa “re-sale” within the meaning 
of O. XXI, r. 84, Civil Procedure Code, even though 
such sale is held six months after the first sale 
and on issue of fresh proclamation. If the decree- 
holder does not object to issue of fresh proclama- 
tion as not being necessary, themere fact that the 
re-sale is held after such proclamation, does not 
relieve him from his liability for the deficiency in 
price on such re-sale. Sita Ram v. Janki Ram (2), 
relied on. 

Order XXI, r. 71, which occurs under a different 
heading, is not dependent upon re-sale of the prop- 
erty strictly according tor. 84. All that that rule 
requires isthat a re-sale should have taken place in 
consequence of default on the part of the auction- 
purchaser and should have fetched a price less than 
that offered on the first auction. There is nothing 
in r. 71 itself which makes it a condition precedent 
that the re-sale should have taken place forthwith. 
It is true r.84 makes it incumbent on the Court 
that, if the person declared to be the sauction-pur- 
chaser of a property fails to deposit 25 per cent. 
of the amount of the purchase money offered by him, 
the property shall be forthwith re-sold. ‘There is, 
however, nothing in either r. 84 or r. 71 to justify the 
view that, in case the Court fails to sell the prop- 
erty forthwith, the auction-purchaser is not liable 
for the deficiency of the price offered by him. 
Hari Singh v. Sanwan Mal-Gopi Chand (3) and 
Angnu v. Mohamad Sajjad Ali Khan (4), dissented 
from, Hanumayamma Venkatasubbiah v. Akkamma., 
(5), explained. 

The language ofr. 87, O. XXI, issuch as to make 
it applicable only to cases in which default has 
been made inpayment of three-fourths of the pur- 
chase money, aud cannot be construed as providing 
also for non-payment of 25 per cent. of the price for 
which no period is provided and which is to be paid 
immediately. Hanuwmayamma Venkatasubbiah v. 
Akkamma (5), referred to. 

F. ©. A. from an order of the Additional 
Sub-Judge, Allahabad, dated March 12, 
1936. ` 

Messrs. K. Verma and Shiva Prasad 
Sinhu, for the Appéllant. 

Mr. Banke Behari, for the Respondent. 

Judgment.—This is an appeal from an 
order passed by the learned Additional 
Subordinate Judge of Allahabad ordering 
the appellant to pay the difference bet- 


ween the prices fetched ‘by certain prop- 
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erty sold .in execution of decree and 
purchased ‘by the appellant on two ocea- 
sions. The appellant had obtained a decree 
agSinst the respondent Beni Prasad for a 
certain sum of ‘money, and in exécution 
thereof had the latter's house put to sale 
on February 21, 1934. His own bid of 
Rs. 1,450 was the highest. The auction- 
purchaser (decree-holder) was not, how- 
ever; able to deposit the one-fourth of the 
purchase money there and then but 
requested the sale officer to allow him half 
an hour for the deposit ofthat sum. The 
sale officer acceded to this request, but the 
appellant did not return. The sale officer, 
who was the Court Amin, p:oceeded to the. 


appellant's house and demanded one-fourth. | 


of’the price. The appellant failed to 
deposit it and the matter was reported to 
the Court, before whom the case was laid 
for orders, on February 24, 1934, wher 
it directed a re-sale of the house after a 
fresh proclamation. The house was even- 


tually re-sold on August 22, 1934 after a.- 


fresh proclamation was duly issued. The 


appellant again was the highest bidder, 


but on this occasion his bid was only 
‘Rs. 20, ueni 
the: judgment-debtor made an application 


under O. XXI, r. 71, Civil Procedure Code- 


for recovery from the appellant of the 
difference between Rs. 1,450, for which he 
had purchased-the house on February 21, 
1934, and Rs. 20, the price fetched by the 
‘property on re-sale. The appellant con- 


tested his liability to make good the loss. 


on-the ground that the re-sale did not take 
place “forthwith”, as required by O. XXI, 
r. 84, Civil Procedure Oode and that con- 
sequently r. 71 did not apply. ‘The lower 
Court overruled the appellant's objection 
and ordered him to pay the difference be- 
tween the two sums already referred to. The 
learned Judge pointed out that the delay 
which occurred in the re-sale of the prop- 
efty was due entirely to the appellant's 
own default, as he failed to deposit the 
necessary process fee. 

- ` Itis contended in this Court that O. XXI, 


r. 71, Civil Procedure Code does not apply, ` 


-unless on default of the purchaser the prop- 
erty was resold forthwith, as required by 


- r, 84. It is also contended that in the‘ 


circumstances of this case it must be held 


that the re-sale did not take place forth- - 


with. Reliance was placed on Amir Begam 

v.. Bank of Upper India Ltd., (l), in 

which it was held with reference to the 

corresponding provisions contained in the 
(1) 30 A 273; AW N 1908, 107; 5 A L J 336, 
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- The altered phraseology of r. 84 


which was accepted., Subsequently. 


liIC 


Civil Prceedure Code of 18°2 that, if the 
auction purchaser fails to make the initial 
deposit of 25.per cent. no bargain cf sale 
could be considered to have been com- `’ 
pleted and that the subsequent sale cannot 
be considered to be a ‘re-sale’. This case 
has been declared to be no longer good. 
law by a subsequent Full Bench ruling of 
this Court: Sita Ram v. Janki Ram (2) 
in one 
respect was held to indicate- almost con- 
clusively that a second gale on the failure 
of -the auction-purchaser to pay 25 per cent. 
is ‘re-sale, aterm which has been used 
in r. 85; whereas the second gale under the 
corresponding provision of the Code of 
1682 was termed as a ‘sale’, I hold, in 
view of Sita Ram v. Janki Ram (2) that 
the sale which took place on August 2, 
1934 was a ‘re-sale’ within the meaning of 
r. 84, O, X XI, Civil Procedure Code. 

The more important question is whether 
r. 71 is subject to the condition that the 
re-sale should Have taken place ‘forthwith’ 
as directed by r. 84. There is some autho» 
rity in support of this view. A learned Single 
Judge of the Lahore High Court held in 
Hari Singh v. Sanwan Mal-Gopi Chand 
(3) that, if a re-sale does not take place 
forthwith, the defaulting auction-purchaser 
is not liable for the deficiency in the price 
fetched on re-sale of the property. Simil- 
arly, a Single Judge of the late Court of 
the Oudh Judicial Commissioner held in 
Angnu v. Mohammad Sajjad Ali Khan 
(4) that the result contemplated byr. 71 
is a sale according to law, and that if the 


. property was not sold forthwith, the sale 


cannot be considered to be such as will 
attract the application of r. 71. With 
great respect L am unable to accept the 
view which has been taken in these cases. 
It seems to me that r. 71, which occurs’ 
under a different heading, is not dependent 
upon fe-sale of the property strictly 
SOTE to r. 84. Rule.71 clearly provides 
that: 

“Any deficiency of price which may happen on a 
re-sale by reason of the purchaser's default and 
all expenses attending such resale, shall ...at 
the instance ‘of either the decree-holder or the 
judgment-debtor, be recoverable from the defaulting 
purchaser ...” - 

‘All that that rule requires is that a. 
re-sale should have taken place in conse- 
quence of default on the part of the auc- 

(2) 44 A 266; 65 Ind. Cas. 813; A IR 1922 All, 200; 
20 AL J 105 (F B). 

(3) ATR 1929Lah. 744; 121 Ind. Cas, 189; Ind. 
Rul (1930) Lah. 189. , : 

(4) AIR 1925 Oudh 397; 88 Ind. Cag. 131; 28 Q Q 


- 327;2 O WN 212. 
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tiou-purchaser and should have fetched a 
price less than that offered on the first 
auction. There is nothing in r.71 itself 
which makes it a condilion precedent that 
the resale should have taken place forth- 
with. Ivis true r. 84 makes it incumbent 
on the Court that, if the person declared 
to be the auction-purchaser of a property 
fails to deposit 25 per cent. of the amount 
of the purchase money offered by him, the 
property “shall be forthwith re-sold. There’ 
is however nothing in either r. 84 orr. 71 
to justify the view that, in case the Court 
fails to sell tke -property forthwith, the 
auction-purchaser is not liable for the 
deficiency of the price offered by him. 
Rule 71 occurs under the heading “Sale 
generally”, so that it applies to sales of 
both movable and immovable properties. 
In cases of sales of movable property, the 
whole of the price offered for each lot is 
to be paid immediately, and in case of 
default the lct is to be sold forthwith 
(r.'77). In the case of immovable properly 


the rule isless stringent, and the auction- 


purchaser is required to pay immediately 
only 25 per cent. of the price, the balance 
being payable within 15 days. Rule 84 
provides that; in case of non-payment of 
25 per cent. the property is to be sold 
forthwith It does not lay down the con- 
sequences of default in paying that part 
of tLe price. Rule 87 lays down the 


consequences of non-payment of the re-. 


maining three-fourths of the purchase 
money within 15 days. The language of 


this rule is such as to make it applicable - 


only to cases ih which default has been 
made in payment of- three-fourths of the 
purchase money, and cannot be construed 
as providing aliso for non-payment of 25 
per cent. of the price. This analysis clearly 
shows to my mind that O. XXI, r 7], 
applies to cases in which the auction-pur- 
chaser makes default in paying the whole 
of the price offered on the sale of mov- 
able pruperty, and 25 per cent, of the price 
in case of sale of the immovable property. 
There is no justification for importing 
into it the ccnditicn that tLe property 
should have been resold forthwith, and 
not after scmedelay which is not fatal to 
the sale. 

In Hanuma,amma Venkatasubbiah v. 
Akhamma (5) it ecen s to have been assum- 
ed, by implication, but not decided, that 
r. 7] is subject tor. 84, and that in making 

(5) 53 M 900; 127 Ind. Cas. 303; AI R1930 Mad. 


761; 59 M L J 267; 32 LW 154; (1930) M WN 714; 
Ind. Rul. (19380) Mad 991. 4 p 
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the defaulting auction-purchaser liable for 
the deficiency, the Court should hold that the 


re-sale took place ‘forthwith’. The Full Bench 
held that the expression ‘forthwith’ merely 


“means as expeditiously as the circumstances 


of the case permit’. In that case ihe sale 
had taken plaze next day, and the learned 
Judges had no difficulty in holding that 
the re-sale took place-forthwith within the 
meaning of r. 84. There is nothing in 
that case to justify the view that, if the 
re-sale takes place after a fresh proclama- 
tion the defaulting auction-purchaser is 
relieved of the obligation imposed by 
r. 71. In the case before me, the appel- 
lant himself was responsible for the delay 
which occurred in the re-sale of the prop- 
erty. The Court was not bound to order 
the issue of afresh proclamation. Strictly 
speaking, the procedure in that respect 
was irregular.’ The Court was probably 
misled by r. 87, which directs that: 

“Every re-sale of immovable property in default 
of the payment of the purchase-money within the 


period allowed for, such payment shall be made 
after the issue of a fresh proclamation... ..” 


As already remarked, this rule applies 


to cases in which default is made in pay- 


ment of the remaining 75 per cent. ot the 
price. This is indicated by the words 
‘within the period allowed for such pay- 
ment”, which is hardly consistent with 
the view ihat rule applies also to cases 


in which the initial payment of 25 per. 


cent. is not made for which no period is 


provided and which is to be paid immedi-: 


ately. 
question is ‘whether the irregularity 
implied in the order of the Court directing 
the issue of a fresh prolamation relieved 
the defaulting auction-purchaser of the 
liability which he undoubtedly incurred by 
not paying the 25 per cent. of: the price 
immediately. It may be said that, if the 
property had been sold forthwith, a higher 
bid would have been cfféred than Rs. 20, 
fetched a few months afterwards. If this 
was the case,the appellant was to blame. 
Instead of paying the 25 per cent. immedi- 


ately, he obtained time from the gale - 


officer and made himself scarce. As soon 
as he found that ke could not arrange for 
the money, it “was his duty to ask the sale 
officer to re-sell the prcperty on that day 
or next day, without a fresh proclamation 
being issued. He was the decree-holder, 


besides being the auction purchaser and `’ 
should have objected to the order directing . 
the issue of a fresh proclamation. The lower ` 
Court has found, and nothing bas been “ 


Be-that as it may, the essential. 


é 


78. 
said to show, that its view is wrong, that 
the delay occurred in consequence of the 
decree-holder not paying the process fee 
an not taking steps to have the sale pro- 
clamation issued expeditiously. It dces 
not lie in his mouth to complain of the 
delay which occurred in the re-sale of the 
property. The result is that the order 
appealed from is upheld and the appeal is 
dismissed with costs. . Leave to appeal 
under the Letters Patent is granted. 

D. Appeal dismissed. 


OUDH CHIEF COURT 
First Civil Appeal No. 62 of 1937 
August 3, 1937 
SRIVASTAVA, C. J. AND ZIA-UL Hasan, J. 
LAL BAIJNATH SINGH anp oTaers— 
DEBTORS—ÅPPELLANTS 
` VETSUS 
Lala TULSHI RAM—ULAIMANT 
—- RESPONDENT 
Court Fees Act (VII of 1870), Sch. II, Arts. 17 
` Gii) and 11, Sch. I, Art. 1—U. P. Encumbered 
Estates Act (XXV of 1934), s. 14, cl. (7)—Order of 
Special Judge under—Whether decree—Appeal— 
Court-fees payable—Appellants wanting reduction of 
amount of interest decreed by lower Court—Sch. I, 
Art. 1, applies. 
An order made by a Special Judge under cl. (7) 


. of s. 140f the U. P. Encumbered Estates Act is a ~ 
the Court Fees. 


decree and Art.11 of Sch. II of 
Act does not apply to an appeal from such a decree. 
Article 17 (iii), Sch. II, also does not govern the 
appeal, where the memorandum of appeal shows that 
the appellants want a reduction in the amount of 
interest decreed by the lower Oourt. 
case either of declaratory decree where no con- 
sequential relief is prayed to which cl. (zit) of 
Art. 17, Sch. II, could be made applicable or an 
appeal in which it was not possible to calculate the 
amount ofthe subject matter of the appeal so as to 
attract the application of cl. (vi) of Art.17. The 
amount of interest disputed by the appellants in the 


appeal is capable.of being stated with precision, - 


The appeal would be, therefore, clearly governed by 
Art. 1 of Sch. I of the Court Fees Act, and court- 
fee required, would be ad valorem on the amount 
of interest disputed by the appellants in the appeal. 

F. C. A. against the order of the Special 
Judge, First Grade, Partabgarh, dated Feb- 

Mr. Kashi Prasad Srivastava, for the Ap- 


pellants. 


Judgment.— The appellants made an 
application under the Encumbered Estates 
Act which was referred by the Collector to 
the Special Judge, First Class, Partabgarh. 
The Special Judge under cl. 7 of s. 14 of 
the Act passed a simple money decree 
against the appellants for Rs. 3,369-2 
together with costs, if any, of the claimant 
and future interest at Rs. 4-4 per cent. 


LAL BattNata gine v. Tobsat RAM (OUDH) 


` appeal. 


It is not a. 


Wid 


per annum from June 19, 1935, till the date 
of realization. The appellants filed an 
appeal in this Cóùrt under s. 45 of the 
Encumbered Estates Act and paid a courte 
fee of Rs 2 only’ on. the memorandum of 
The office has reported that a 
court- fee of Rs. 10 is payable under Sch. II, 
Art. 17 (iii) of the Court Fees Act, and that 
the appellants should be required to make 
good a deficiency of Rs. 8. 

We have heard the learned C@unsel for 
the appellants. His contention is tnat the 
case falls within Art. 11 of Sch. II, of the 
Court Fees Act, and that the court-fee of. 
Rs.2 paid by him is, therefore, correct. 
Article 11 of Sch. JJ, referred to memo- 
randum of appeal when the appeal is not. 
"from a decree or an order having the force. 
of a decree’. The question, therefore, is 
whether the order of the Special Judge, 
which forms the subject of appeal in this: 
case is or is not a decree or an order hav-. 
ing the force of a decree. As we have 
already mentioned the order of the learned: 
Special Judge purports to be and is an 
order made under cl. 7 of s. 14 of the’ 
U. P. Encumbered Estates Act. This: 
clause expressly authorises the Special. 
Judge to pass a money decree-and provides: 
that such decrees shall be deemed to be: 
the decrees of a Civil Court of competent. 
jurisdiction. It may be noted thats, 19 of 
the Encumbered Estates Act lays down the 
procedure for the execution of such decrees. 
There seems, therefore, no room for doubt: 
about the order under appeal being a: 
decree. It also, in our opinion, satisfies 
the definition of the terms “decree” as 
given in the Civil Procedure Code inas-; 
much asit is an adjudication as regards: 
the respective rights of the applicant and 
the claimant which, so far as regards the. 
Court expressing it, conclusively determines . 
those rights; we have, therefore, no hesita- . 


tion in holding that Art. 11 of Sch H 
of the Court Fees Act has no applica-- 
tion to the case. We are also of 


opinion that Art. 17 (iii) of Sch. If dces 
not govern the present case. The memo- ` 
randum of appeal shows that the appellants 
want a reduction in the amount of interest 
decreed by the lower Court. It is not a: 
case either of declaratory decree where no 
consequential relief is prayed to which 
cl. (iii) of Art. 17, Sch. I, could be made 
applicable or an appeal in which it was 
not possible to calculate the amount of the . 
subject-matter of the appeal so as to 
atiract the application of cl. (vt) of Art. 17. 


. The amount of interest disputed by the-- 
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appellants in the appeal is capable of 
being ‘stated with precision. ‘ihe appeal 
is, therefore, clearly governed by Art. 1 
of Sch I, of the Court Fees Aci, and court- 
fee must be paid ad valorem on ihe amount 
of interest disputed by the appellants in 
the appeal. As the amount’ of interest dis- 
puted by the appellants has not been 
specifically stated in the memorandum of 
appeal, the appellants are allowed a month’s 
time within which to state the amount of 
interest in dispute and to pay the ad 
valorem court-fee payable on that amount. 
D. Order accordingly. 


NAGPUR HIGH COURT 
Second Civil Appeal No. 277 of 1935 
August 1], 1936 


Bosz, J. 
Seth RATANCHAND —APPELLANT 
VETSUS 
GAINDSINGH— RESPONDENT 
Court-fec—Suit on money bond—Decree provid- 
ing for instalment payment — Interest allowed 
on default—Appeal asking for future interest— 
Court-fee payable—Decree, if separable in two 
parts. 
_A suit on a money bond was decreed for Rs. 4,602 
and Rs. 388 costs, making a total of Rs. 4,990. This 
sum was made payable in four 


stalments. No future interest was allowed, but the 


decree contained a provision for interest at 8 annas . 
ee cent. per month in the event cf a default of any 


ind onthe balance then due. The decree-holder 
sppesled asking for future interest and stamped his 
appeal with a court-fee of Rs. 10 only: 

Held, that the decree awarded interest on default 
and hence the amount which the decree-holder could 
recover could not be ascertained at the time of ap- 


pealing. The difference between that amount and- 


the ascertainable sum now claimed was not capable 
of exact computation, and this difference was the 
real subject-matter of the appeal. Consequently, 
in so far as it could not be computed, it was incapable 
of valuatton. But so far as the period between the 
date of the decree and the date fixed for payment 
of the first instalment was concerned, the decree- 
holder would not get interest on it whatever happened 
and he claimed it intheappeal. Therefore, he must 
pay ad valorem court-fees on that. As regards the 
rest, a stamp of Rs, 10 would suffice. The decree was 
separable into these two parts, and the reliefs 
claimed as against these two portions must be 
regarded as separate and distinct reliefs. Ven- 
katathirisami Naidu v. Kasthurirange Appaswamt 
Naidu (1), dissented from. Vithal Hari Athavle v. 
Govind Vasudeo (2) and Raghubir Prasad v. Shankar 
Nath Singh (3', distinguished. 

S.C. A. from the Appellate decree of 
the Court of the District Judge, Raipur, 
dated February 25, 1935,in C. A. No. 75-B 
of 1934, contirming the decree of tke 
Sub-J udge, Seccnd Claes, Bemetara, dated 
November 27, 1934,in 0.8. No, 183-B of 
1934. | | 
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Mr. D. W. Kathaley, for the Appellant. 

Mr. D. N. Choudhury, R. B, for the Res- 
pondent. i 

Judgment.—The suit in this case Was 
on a money bond. It was decreed for 
Rs. 4,602 and ks. 388 costs, making a total 
of Rs. 4,990. This sum was made pay- 
able in four equal annual instalments. 
No future interest was allowed, but the 
decree contained a provision for interest 
at 8 annas per cent. per month in the event 
of, adefault of any kind on the balance 
then due. The decree-hclder has appealed, 
and asks for future interest. He has 
stamped his appeal with a court-fee stamp 
of Rs. 10 only, and claims that heis un- 
able to value the appeal ad valorem 
because the subject-matter. is incapable of 
exact computation. 
. The dates fixed for payment are defi- 


‘nite, and the amounts payable for each 


- 


instalment are also definite. So there can 
be nodoubt that the amount of interest 
which the decree-holder claims can be cal- 
culated without any difficulty. The ques- 
tion is whether that amount forms the sub- 
eer of the appeal. I do not think it 
oes. 

The decree awards interest in the 
event of a default. If that contingency 
cccure, then the amount which the deeree- 
holder can recover will be different from 
that which he will receive if it does not. 
Therefore, the amount which the decree- 
holder will eventually be able to recover. 
under the decree cannot beascertained at. 
this stage. It is an uncertain sum depend- 
ing upon a contingency which may or may 
not occur. l; follows the difference bet- 
ween that am-untand the ascertainable 
sum now claimed is not capable of exact 
computation, and this difference is the real 
subject-matter cf the appeal. Consequent- 
ly, in so far asit cannol be ecmputed, it is 
incapable of valuation. 

The only thing then is to see whether 
the entire amount nowclaimed is incapable 
of computation or only a portion of it. So 
far asthe period between the date of the 
decree and the date fixed iur payment of 
the first instalment is concerned, the dec- 
ree-holder will nct get interest on it, what- 
ever happens and he claims it in the appeal. 
Therefore, he must pay ad valorem courte 
fees on that. As regards the rest,a stamp 
of Rs. 10 will suffice. The decree is separ- 
able into these two parts, and the reliefs 
claimed as against these two portions must 
be regarded as separate and distinct re- 


_ liefs. 
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Venkatathirisami Naidu v. Kasthuri- 
ranga Appaswami Naidu (l) decided that 
there isa difference between the appeal 
of & plaintiff and that of a defendant in 
such -cases, and that as a plaintiff cannot 
claim future interest as of right, he 
need not pay court-fees on it in appeal. 
The exact point was not before the learn- 
ed Judges in that case, and they have 
referred to the principle only by way of 
analogy. -The rely on an earlier Madras 
decision and on oe Hart Athavle v. 
Govind Vasudeo (2). ` 

I have not seen the former, but the lat- 
‘ter is a decision of just five lines, and 
the only reason given is that a claim of 
this kind stands on the same footing as 
a claim for future mesne profits. It is 
obvious- that future mesne profits cannot 


be ascertained until there has been aD. 


enquiry. With all due respect, [ can- 
not see how that principle can be ap- 


plied when the amount claimed is capable - 


of exact computation. l 

Moreover, there is another point of dis- 
tinction. In the Bombay case, as also in 
Raghubir Prasad v. Shankar Nath Singh 
(3), which was cited before me, the ques- 
tion of future interest was not the only 


iG 

Final Judgment.—(September 8, 1936). 
—The appeal is against an order which 
did not provide for interest on the instal- 
meuts granted, but it provided that if 
there was a default in two instalments, 
then the decree-hulder would bs entitled to 
interest. Two instalmen's have now been. 
defaulted and so the decree-holder gets 
the interest he wants without appealing 
for it. In the circumstances Mr. Kathaley 
wants to’ withdraw his appeak R. B. 
D. N. Choudhary for the respondent 
presses for costs. In the circumstances 
of this case I think each party shall bear 
his own cosis. The appeal is, therefore, 
dismissed with the order that each party 
shall bear his own costs. 

Ne Appeal dismissed. 





RANGOON HIGH COURT 
Criminal Revision No 784-B of 1936 
January 26, 1937 

Seareo, J. 
THA MAUNG—Apprioant 
VETSUS 
EMPEROR— Oprosita Party 
Criminal Procedure Code (Act V of 1898), s. 502— ` 
Surety applying for discharge of bond—Proper pro- 


one in appeal. What I might term the 
substative portion of the decree was chal- 
lenged in those cases, and the question of 
future interest was subsidiary to the main 
issues involved. A similar position arises 
on a questicn of costs. When the decree 


cedure—Bond, if can be forfeited or surety ordered - 
to pay amount of bond. - i 
here the surety files an application for the dis~- - 
charge of his bond, under s. 502 (2), Criminal Pro--, 
cedure-Code, the proper procedure is for the Magis- - 
trate to issue a warrant for arrest, directing that‘ 
the person or persons for whcm he had stood surety 
should be brought before him. It isnotright that- 


or some portion of it is challenged, it is 
not necessary to insert a ground about 
costs and pay court-feeson it. But if the 
appeal is about costs alone, or if some 
specific sum relating to costs is called in 
question, court-fees have to be paid ad 
valorem. Inthe case before m2, the only 
question in appeal is about future interest. 
Therefore, in my opinion, in so far as 
this can be definitely determined, court- 
fees must he paid ad valorem, and for 
the balance a Rs. 10 stamp will suffice. 

I have recently held in First Appeal 
No. 25 of 1936, Sheikh Rahman v. Bal- 
chand (4) that the general rule is that court- 
feeg are payabie on sums which can be 
ascertained with certainty, but not on those 
which cannot. I see no reason to alter that 


view. 

1) 56 M 886; 143 Ind. Cas. 139;37 L W 491; 61M L 
7496: (1933) M W N 260; A I R 1933 Mad. 401; Ind. 
Rul, (1933) Mad. 280. 


17 B 4l. : 
(3 36 A 40; 21 Ind. Cas. 723; 11 A L J 1016, 
A 167 Ind. Cas. 577; A I R1937 Nag. 6; IRN 
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this surety should be called upon to forfeit the bond, 
ordered to-pay the amount of the bond or ‘any part 
thereof Gurmukh Sinyh v. King-Emperor (1), relied on. 

Or. R. from an orderof the District 
Magistrate, Kyaukpyu, dated September 24, 
1936. 

Order.—I have dealt with the facts in - 
this case fully in Criminal Revision No. 
711-B of 1936. The learned Sessions 
Judge says that it was the duty of -the 
sureties to surrender the accused persons 
to the Police if they felt that they were 
unable to carry out their obligations. 
There is nothing about this in s. 502,. 
Criminal Procedure Code.- In fact the 
surety, Tha Maung, had filed an application 
on June 17, before the Township Magis- 
trate, Cheduba,for the discharge of his bond. 
Under s. 502 (2) the proper procedure 
then was for the Magistrate to issue a 
warrant fer.arrest, directing that tue per- 
son or persons for whom Tha Mauug had 
stcod surety should be broug.t before 
him. If authcrity were required for this 
proposition it is to be found in Gurmukh, - 
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Singh v. King-Emperor, 27 Or. L. J. 848 (1). 
It is clear that it is not right that this 
surety should be called upon to forfeit the 
bond and the order that he do pay the 
amount of the bond or any part thereof is 
set aside. 


N. Order set aside. 
. (1) 27 Or. L J 848; 95 Ind. Cas. 768. 


TE 
OUDH CHIEF COURT 
First Civil Appeal No. 101 of 1935 
August 25, 1937 
7 Srivastava, C. J. AND SMITA, J. 
GULAB DASS—PLAINTIFF—APPELLANT 


VETSUS 
MANOHAR DASS AND ANOTHER— 


DEFENDANTS-—RESPONDENTS 

Hindu Law—Religious endowment-—Succession— 
Presumption—Deed not showing any mode of suc- 
cession to shebaitship—Shebailship, whether vests in 
heirs of founder, in absence of custom to contrary. 

According to Hindu Law, when the worship of 
an idol has been founded, the shebaitship is held to 
be vested inthe heirs of the founder, in default of 
evidence that he has disposed of it otherwise, or 
there has been some usage, course of dealing or some 
circumstance to show a different mode of devolu- 
tion 
Where the deed of endowment provided that “the 
sarbarahkar and manager of the temple has all the 
powers like myselfas proprietor, but no sarbarah- 
kar or manager has or will have the power of alienat- 
ing the aforesaid property: " 

Held, that the last clause imposing restriction on the 
power of alienation bad reference only to the dedi- 
cated property, and not to the office of shebdait : 

Heid, also, that the powers referred to in the 
sentence “all the powers like myself as proprie- 
tor” were the powers of management which have to 
be exercised by the manager, and the sentence only 
meant that the sarbarahkar, and manager for the 
time being shall have all such powers of manage- 
ment as were possessed by the executant himself as 
proprietor without any reservation, They had not 
any reference to the right of succession to the office 
of shebait. Therefore, in such circumstances the 
shebaitship, not having been disposed of otherwise, 
must be held to be vested in the heirs of the 
founder inthe absence of custom or usageto the 
contrary. Gossamee Sree Greedhareejee v. Raman- 
lalljee Gossamee (1), applied, Chandrika .Bakhsh 
Singh v. Bhola Singh (2) and Ananda Chandra 
Chuckerbutty v. Braja Lal Singh (3), relied ° on. 
ae Pal v. Jagat Tewari Dass (4), distingu- 
i 


ed. 

F. O. A. against an order of tbe Addi- 
tional Civil Judge of Gonda, dated March 
12, 1935. 

Messrs. Hyder Husain, Akhtar Husain 
and H. H. Zaidi, for the Appellant. 

Mr. Hardhian Chandra, for the Respond- 
ents. ; 
Judgment.—This is a first appeal by 
the plaintiff against the decree, dated 
March 12, 1935, of the learned Civil Judge 
of Gonda. E 
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The admitted facts of the case are 
that on July 13, 1912, Baldeo Dass de- 
dicated certain property to the idol Murli- 
dharji and appointed one Vaishnodas as 
the shebatt, sarbarahkar and manager. 
Vaishnodas acted as such till August lo, 
1933, on which date he was murdered. 
It is admitted before us that the plaintiff 
is the chela of Baldeo Das, and as such his 
heir and legal representative, and that 
similarly Manohar Dass, defendant No. 1, 
is the heir and legal representative of 
Vaishnodas. This defendant succeeded in 
getting mutation of the property from the 
Revenue Courts in his favour. The plaint- 
iff has therefore, instituted the present 
suit for possession of the property claim- 
ing title to the shebaitship as the repre- 
sentative of Baldeo Das. The learned 
Civil Judge on an interpretation of the 
deed of trust, (Ex. A-1) dated July 13, 
1912, held that the intention of the founder 
of the endowment was to make an absolute 
gift of the office of shebaitship tu Vaishno- 
das, and that the defendant, and not the 
plaintiff, was therefore entitled to succe- 
ed to the said office after the death of 
Vaishnodas. He accordingly dismissed the 
suit. 

The law on the subject has been clearly 
laid down by their Lordships of the Judi- 
cial Committee in Gossamee Sree Greedha- 
reejee v. Rumanlolijee Gossamee, I. R. 16 
I, A. 137 (1) at page 141* in the following 
words:— 

“According to Hindu Law, when the worship of 
a Thakoor has been founded, the shebartship is held 
to be vested in the heirs of the founder, in default 
of evidence that he has disposed of it otherwise, 
or there has been some usage, course of dealing or 
some circumstance to show a different mode of 
devolution.” - PANY 

Relying on this raling the principle has 
been. followed by this Bench quite recently 
in Chandrika Bakhsh Singh and others V- 
Bhola Singh and others, 1937 O. W. N. 740 
(2). The principle has also been recognise 
ed by a Bench of the Calcutta High Court 
in Ananda Chandra Chuckerbutty v. Baraja 
Lall Singh, I. L. R.50 Cal. 292 (3). Tne 
simple question therefore is whether in the 
present case the founder has disposed of 
the right of shebaitship after the death of 
Vaishnodas, or whether there ia some usage 
or course of dealing which points to a 


(1) 161A 137 atp. 144,17 © 3; 5 Sar. 350,13 Ind 
Jur. 211 (P 0). - 

(2) (1937) O WN 745; 168 Ind. Oas, 593; 9 R O 
485; 1937 O L R 288; A IR 1937 Oudh 373 - 

(3) 50 O 292; 74 Ind, Cas, 793; 36 O L J356;Al 


` R 1923 Cal. 142. 
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different mode of devolution. It may be 
stated at once that no such course of 
dealing or usage has been set up in this 
case. The controversy is therefore confin- 
ed to the question whether the terms of 
the deed of endowment, (Hx. A-1) have 
the effect of disposing of the right of 
shebaitship asbolutely to Vaishnodas, so as 
to make it devolve after his death on his 
heirs. The relevant passage in the docu- 
ment Ex. A-l, may be translated as 
follows:— 

' “The sarbarahkar and manager of the temple 
has all the powers like myself as proprietor, but no 


sarbarahkar or manager has or will have the power 
of alienating the aforesaid property.” 


We agree with the learned Civil Judge, 
that the last clause imposing restriction 
on the power of alienation has reference 
only to the dedicated property, and not to 
the office of shebait. But he seems to 
have been greatly impressed by the use 
of the words, “all the powers like myself 
as proprietor”. Heis of opinion that these 
words indicate an absolute gift of the office 
of shebait. We regret we are unable to 
accept this interpretation. In our opinion 
the powes referred to in the sentence 
quoted above are the powers of manage- 
ment which have to be exercised by the 
manager, and the sentence only means 
that the sarbarahkar, and manager for 
the time being shall have all such powers 
of management as were possessed by the 
executant himself as proprietor without any 
reservation. They have not in our opinion 
any reference to the right of succession to 
the office ‘of shebait. The learned Counsel 
for the resp“ndent is unable to refer to 
any other passage in the document which 
could be construed as having the effect 
of disposing of the right of shebaitship. 
We are, therefore, of opinion that there 
is nothing in the terms of this document, 
which could be construed as disposing of 
the right of shebaitship after the death 
of Vaishnodas. Insuch circumstances we 
think that the case falls within the gene- 
ral rule, and the shebaitship not having 
been disposed of otherwise, must be held 
to be vested in the heirs of the founder. 

Reliance has been placed by the learned 
Counsel for the respondent on the decisicn 
of their Lordships of the Judicial Com- 
mittee in Tripurari Pal v. Jagat Tarini 
Dass, J. L. R. 40 Cal. 274 (4), in support of 
the interpretation placed by the lower 
Court. There is nothing in the report of 

(4) 40C 274; 17 Ind. Cas. 696;17 OW N 145; 13 M 
LT 1; (1913M W N 34; 170 L J 159; 15 Bom, L 
R 72; 401 A 37 (P C). 
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this case to show that their Lordships in 
any way intended to modify the principle 
enunciated by tthem in the earlier case 
Gossamee Sree Creedhareejee v, Rumanloll- 
jee Gossamee, L. R. 161. A. 137 (1). The 
question therefore is merely one of .the 
construction of the deed of endowment. 
The interpretation placed on one document 
can hardly be a guide in the interpretation 
of another document. In that particular 
case their Lordships interpreted the will 
before them as constituting an absolute 
gift of the shebaitship. We regret that 
bearing in mind the principles laid down 
in Gossamee Sree Greedhareejee v. Ruman- 
lolljee Gossamee, L. Ri 16 I. A. 137 (1) 
we are unable to interpret the deed of 
endowment (Ex. A-1) before us as constitut- 
ing such an absolute disposal of the right 
of shebaitship. 

We, therefore, allow the appeal, set aside 
the decree of the lower Court, and decree 
the plaintiff's suit, with costs in both the 
Courts against Manohar Dass, defendant 
No. 1 who alone contested the suit. 

The amount of court-fee payable in 
the lower Court and on the memorandum of 
appeal in this Court shall be recoverable 
by the Government from the defendant 
No.1, and failing him from the plaintiff. 
Let the necessary note be made in the decree 
of this Court. l 


D. Appeal allowed. 
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LAHORE HIGH COURT 
Second Oivil Appeal from Order No. 28 
: of 1936 
December 9, 1936 
Tuk Cuanp, J. 
GANDA RAM—CrepiTtor—APPELLANT 
VETEUS ; 
TAJ DIN AND OTHERS—RESPONDENTS 
Provincial Insolvency Act (V of 1920), 33.4, 54— 
Application praying that transferees be directed to 
refund amounts realised — Whether covered by s. 54 
—Order on application—Second appeal, if lies—Order 
setting aside transfer—Effect of — Assignment of 
certain debts in transferee's favour — Assignment 
annulled subsequently—Assignee, if liable to pay 
entire amount of debts to Receiver. 
_ Section 4, Provincial Insolvency Act, is very wide 
in its terms. Where an application is made under 
ss. 4 and 54, and it is prayed that the transferees be 
directed to refund the amounts realised by them and 
the point is also subsequently raised, that they .were 
personally liable for the entire amounts of the debts 
transferred to them, the reliefs are not covered bys. 54 
and from the order passed on the application, a 
second appeal is competent. 
Labha Ram (1), referred to. ; 
_ The effect of the order setting aside the transfers 
is to restore the status quo ante between all the 
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parties concerned. The mere fact thatsome of the 
creditors managed to get certain debts of the in- 
solvent assigned in their favour, which assignments 
have been annulled subsequently, cannot make the 
assignees liable to pay the entire amount of the debts 
to the Receiver from their own pocket. 


S.C. A. from the order of the Additional 
‘District Judge, Lyallpur, dated March 10, 
1936, affirming that of the Insolvency Judge, 
Jhang, dated July 31, 1935 

Mr. S.L. Puri, for the Appellant. 

Messrs. J. L. Kapur and Faqir Chand 
Mital, for the Respondents. 

Judgment.—Ramditta Mal and his son 
Jowala Das carried on a joint business under 
the name and style of ‘Maya Das Ramditta 
Mal’. In execution of a money decree, 
Ramditta Mal was arrested, and brought 
before the executing Court. He asked for 
time to apply for insolvency, and this was 
granted. On December 10, 1932, Ramditta 
Mal applied for adjudication as an insolvent. 
This application was opposed by the credi- 
tors. An enquiry into the allegations made 
in the application was started, and an 
interim Receiver appointed on December 
19, 1932. Before the decision of the appli- 
cation for insolvency, Jowala Das, son of 
Ramditta Mal, on January 4, 1933, trans- 
ferred four debts due by certain debtors 
to Firm Maya Das-Ramdiita Mal to three of 
his creditors, Vishen Das-Ladha Ram, Jiwan 
Das, and Firm Mukand Lal Ram Rakha, as 
follows: — 

“1. A decree for Rs. 600 and costs, obtained by 
Firm Maya Das-Ramditta Mal against Hakam Khan 
was assigned by Jowala Das to Firm Vishen Das- 

adha Ram to whom Ramditta Mal-Jowala Dass 
owned a certain debt. 

2. A debt of Rs 200 due by Taj-ud-Din to Ram- 
ditta Mal-Jowala Das was transferred by Jowala 
Das toJiwan Das. 


3. A debt of Rs. 200 due by Alam Khan and 


Ahmad Khan to Ramditta Mal-Jowala Das was 


transferred by Jowala Das to Jiwan Das. 

4. A debt of Rs. 27 due by Allah Ditta to Ram- 
ditta Mal-Jowala Das was transferred by Jowala 
Das to Firm Mukand Lal-Ram Rakha.” 

On August 12, 1933, Ramditta Mal was 
adjudicated an insolvent, and his property 
vested in the Official Receiver. On May 
21, 1934, the Official Receiver made four 
applications under ss. 4 and 54 of the Pro 
vincial Insolvency Act for avoiding the 
aforesaid tranefers of debts by Jowala Das, 
urging that the debts in question were due 


to the insolvent and that the transfers by. 


his son, made during the pendency of his 
application for adjudication as insolvent, 
gave fraudulent preference to the trans- 
feree-creditors over the other creditors. It 
was also prayed that if any of the trans- 
ferees had received the whole, or a part 
- of the amount due from the original debtors, 
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they be directed to pay them to the Recei- 
ver. The applications were contested by 
the transferees who contended that no frau- 
dulent preference had been given to them 
and that the transfers were valid binding. 
They also contested the Receiver's right 
to claim from them any amount which they 
might have realized from the original 
debtors after the transfers. 

The Insolvency Judge held that the trans- 
fers were void as they unduly preferred the 
transferee-creditors and accordingly he set 
them aside. He, however, rejected the ad- 
ditional prayer of the Receiver directing 
the transferees to pay to him any amount 
which they might have realised from the 
original debtors, or making the transferees 
Personally liable for the amount due on 
those debts, and directed that the debts 
shall be sold and the sale proceeds credited 
to the insolvent’s estate. 

Ganda Ram, one of the ereditors of the 
insolvent, preferred four appeals to the Dis- 
trict Judge praying that in the circume 
stances the Insolvency Judge should have 
ordered that the transferees were personally 
responsible for the entire amounts of the 
debts which had been transferred to them. 
Two of the transferees, Jiwan Das and 
Firm Vishen Das-Ladha Ram also appealed 
against the order of the Insolvency Judge 
setting aside the transfers in their favour. 
The learned District Judge agreed with the 
Insolvency Judge on all points and dis- 
missed the appeals. Ganda Ram has pre- 
ferred second appeals to this Oourt, and 
cross-objections have bean filed by Jiwan 
Das and Firm Vishen Das Ladha Ram, trans- 
ferees. l 

A preliminary objection has bsen raised 
by Gounsel for the respondents that no 
appeal lies, as the order of the Insolvency 
Judge was really passed undar s. 34 of the 
Provincial Insolvency Act and against such 
an order only one appeal is allowed. In 
this case, however, the original applications 
by the Official Receiver were made under 
ss. ¢ and 54. Tae prayer that the trans- 
ferees be directed to refund the amounts 
realised by them, and also the further 
point, subsequently raised, that they were 
personally liable for the entire amounts of 
the debts transferred to them were not 
covered by s. 54, and it was evidently for 
this reason that the applications were made 
under s. 4 also. This section is very wide in 
its terms and, as held in Sardar Moham-d 
yv. Labha Ram (1), it covers adjudication 


1) 14 Lah. 724; 144 Ind. Oas. 580; A I R1933 Lah, 
4 12, Ind. Rul.(1933) Lah. 507; 34 P L R 1076 
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of questions of this kind. Admittedly 
against orders passed under s. 4, a second 
appeal is competent. I overrule the pre- 
liminary objection, and hold that the orders 
of the learned District Judge are appealable 
to this Court. 

‘On the merits it will be convenient first 
to dispose of the cross-objection filed by 
two of the transferees against the concur- 
rept finding of the Courts below that the 
transfers in question by Jowala Das gave 
undue preference to the transferee-creditors 
and were, therefore, vcid under s. 54. 
After hearing Mr. Kapur, I see no force 
in the cross-objections and uphold the find- 
ing of the learned District Judge, which is 
based on a consideration of the direct and 
circumstantial evidence in the case, and on 
which, if I may say so, no other conclusion 
was, in my opinion, possible. 

In support of the appeals Mr. Shambu 
Lal Puri has contended that in the circum- 
stances of this case the transferees shculd 
have been made personally liable for the 
amounts of the debts transferred to them. 
I do not, however, see on what principle 
this prayer could be granted. As observed 
by the learned District Judge the effect of 
the order setting aside the transfers is to 
Yestore the status quo ante between all the 
parties concerned. The mere fact that some 
of the creditors managed to get certain 
debts of the insolvent assigned in their 
favour, which assigoments have been annul- 
led subsequently, cannot make the assignees 
liable to pay the entire amount of the debts 
to the Receiver from their own pecket. In 
applying the rule, that the status quo ante 
should ‘be restored, the Courts below, how- 
ever, have not considered the events which 
appear to have occurred after the transfers. 
It is stated by tke appellants that the trans- 
feree Firm Vishen Das-Ladha Ram took out 
proceedings for execution of the decree 
(which had been obtained by the insolvent 
against Hakam Khan and which had been 
assigned by. Jowala Das to them) and in 
these prcceedings they got -Hakam Khan 
arrested, and he was subsequently released 
on cne Budhe Khan executing a bond for 
Rs. 690 in favour of Vishen Das Ladha Ram, 
Now if the facis are as stated above, all 
that the Receiver is entitled to, is to have 
ihe bond by Budhe Khan assigned by 
Vishen Das-Ladha Ram to him, subject to 
his paying him the taxed costs of the 
execution against Hakam Khan and, the 
expenses, if any, incurred in getting the 
bond executed by Budhe Khan. 

With regard to the debt due by Taj-ud- 
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Din which has been transferred to Jiwan 
Das, it is admitted that Rs. 80 has been 
realised by Jiwan Das. This amount Jiwan 


_ Das is liable to refund to the Receiver, sub- 


ject to the deduction of any legitimate 
expenses incurred by him. It is stated that 
the payment of Rs. 80 was received in full . 
and complete discharge of the entire debt 
by compromise, and the balance remitted, 
as the debtor was an agriculturist from 
whom no other realisation could possibly be 
made. This matter obviously required in- 
vestigation by the Courts below. The order 
passed by them for the sale of the original 
debt by -Taj-ud-Din is meaningless, if the 
debt has been discharged wholly or in 
art. > i , 
à Jiwan Das is also stated to have obtained 
a decree against Alam Khan and Ahmad 
Khan, subsequent to the transfer of the 
debt by him. An enquiry was necessary 
as to whether any portion of this decree 
has been realised and Jiwan Das should 
have been ordered to pay it to the Receiver 
after deducting the taxed costs of the suit, 
and for the.remainder, to transfer the decree 
to the Receiver. l 
I accept the appeals and remand the 
cases to tLe District Judge with the direc: — 
tion that they be remitted to the trial Judge. 
for disposal in accordance with law, in refer- 
ence to foregoing remarks. -i 
‘the cross-objections fail and are dismiss- 
ed. Having regard to all the circumstances, 
I leave the parties to bear their own costs 
throughout. 
N. Appeal accepted. 
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OUDH CHIEF COURT 
Second Civil Appeal No. 395 of 1935 
August 30, 1937 
MADELEY, J. 
Musammat SAJJOO AND ANOTHER— 
DEFENDANTS —APPELLANTS 
VETSUS 

BASDEO PRASAD AND ofHE88—PLAINTIFFS 

aa FETT,» 49—tronefe 

Registration Act (XVI of 1908), 8. 49—44 Trans 
of Property Act (IV of 1882), s. 107—Lease agree- 
ment reduced to writing but not registered— Parties 
acting on it for a long time—Deed, tf admissible in 
evidence—Evidence Act (I of 1872), $. 1l6—Appit- 
cability-~Tenant already wn possession before en- 
tering into contract of tenancy—S._ 116, if applies— 
Such tenant, if estopped from challenging landlords 
title—Landlord and tenant—Estoppel. T 
Equity will ‘support a transaction, though clothe 

imperfectly in legal forms, to which finality oe 
taches, especially if it had been acted upon by the 
parties for a long time. Where 4 property 18 


transferred by lease and the agreement is reduced 
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to wrating, and the parties had been acting upon 
it for a long, thefact that the agreement is not 
registered, will not make the deed inadmissible in 
evidence. Mohamad Musa v, Aghore Kumor Ganguli 
(1), applied. 

; Section 116 of the Evidence Act is not confined to 
tenancies in whichthe tenant was first let into 
possession under &, lease. It relates also to tenan- 
` cies in which a person already in possession enters 
into a contract of tenancy. Where, therefore, a 
person in possession of land executes a kabuliyat, 
he is bound by the kabuliyat and estopped from 
challangthe the title of his landlord unless he can 
prove fraud, misrepresentation, coercion or mistake. 
Bishunath Saran Singh v. Suraj Pal Singh (3) and 
Ramzani v. Bansidhar (4), explained and followed, 
Chandrika Prasad v. B. B.& C., I. Ry. Co. (2), 
distinguished. 


§. C. A. against an order of the Sub-Judge 
of Rae Bareli, dated August 26, 1935, uphold- 
ing the decree of the Munsif, ltae Bareli, 
dated May 23, 1935. 


Mr. Muhammad Ayub, for the Appellant. 

Mr. P. N. Chaudhari, for Respondent 
No. 1. 

Judgment.—This is a defendant's 
appeal from a decision of the Subordinate 
Judge of Rae Bareli, upholding a judgment 
and decree of the Munsif, of Rae 
Bareli. 

The suit was originally instituted against 
defendant No. 1 Abdul Rahman, on the 
basis of Ex.1, an agreement execuled by 
Abdul Rahman tothe effect that he was 
holding the house as a riyaya of the 
plaintiffs and was liable to be ejected by 
them. Defendant No. 1 disclaimed all 
interest inthe property and pleaded that 
it was really Musammat Sajjo, his wife, 
who was occupyingthe houses. The defen- 
ant No.2 is the wife of defendant No. 1. 
She pleads that the property belonged to 
Jamal and Imam Baksh; that Imam Bakhsh 
in his life-time made over the house to his 
wife’s sister who was the mother of Wali 
Muhammad; and she (defendant No. 2) is the 
daughter of Wali Muhammad, and thus 
the houses have come into her posses- 
sion. 

Wali Muhammad had in his life-time 
executed a deed of the same nature, as 
Ex. l, namely Ex. 5, in favour of the 
plaintiffs’ predecessor-in-interest. The 
main finding of the lower Appellate Court 
is that this deed, Ex. 5, is a lease and 
as suchuader 3.116 of the Indian Evi- 
dence Act, it is binding upon Wali 
Muhammad, and also upon his successor-in- 
interest, Musammat Sajjo. 

Several grounds have been raised in the 
memorandum _of appeal, but the following 
points only have been argued before me. 
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First it is argued: that there is and could 
be no estoppel because Wali Muhammad 
was notput in possession of the property 
by means of the deed Ex. 5, but was in 
possession of the property from before. 
Secondly, itis argued that Ex: 5 is ime 
admissible in evidence under s. 107 of the 
Transfer of Property Act, read with s. 49 
of the Indian Registration Act. It is 
argued thatthis absence of registration 
cannot be cured onthe ground of part 
performance because under s. 53-A of the 
Transfer of Property Act, the conditions 
which haveto be fulfilled before the theory 
of part performance can cure the irregue 
larity of non-registration have been laid 
down andthe circumstances of the present 
ease do notin the least fit in with the 
terms ofs. 53-A. It has also been argued 
that if Ex. 5 is inadmissible in evidence, 
or if though held to be admissible in 
evidence, if does not operate as a bar 
under 8-116 of the Evidence Act, to the 
consideration of the question of title, then 
there is sufficient evidence on this file 
for this Court to come to a conclusion 
that defendant No. 2 is entitled in her own 
rights to possession of the house. 

I shall deal with the question of regis- 
tration first. This was not raised in the 
grounds of appealin this Court, but since 
it is purely a question of law, I think it 
should be allowed to be argued. I have 
been taken through the terms of this 
lease and I donot think itisa lease which 
requires registration under s. 107 of the 
Transfer of Property Act according to the 
appellant’s arguments if the agreement 
had been merely oral accompanied with 
possession the transfer would have been 
perfectly valid, but because the terms were 
reduced to writing, even if they were 
accompanied by delivery of possession, the 


document would require registration. 
However, even supposing that the 
document did require registration I 


think that the decision of their Lord- 
ships of the Privy Council in Muhammad 
Musa v.Aghore Kumar Ganguli, 28 Ind. 
Cas. 930(1) would be sufficeint to remedy 
the defect: 

“Equity will support a transaction though 
clothed imperfectly in legal forms, to which finality 
attaches, especially ifit had been acted upon by 
the parties fora long fime.” 

I bold, therefore, that Ex. 5 is admis- 
sible in evidence. Asto the applicability 


(1) 28 Ind. Oas. 930; 17 Bom. L R 420;21O0L J 
231; 28 M L J 548;19 OWN 250; 13 AL J 229; 17 
M L T143; 2L W 258; 42 O801; (1915 M WN 
621; 4221 Al; ATR1914PC 270) 
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of s.116 of the Evidence Act to the case 
there is some conflict of decisions. The 
learned lower Court relied upon Chandrika 
Prasad v. Bombay Baroda & Central India 
Rly. Co., A. I. R. 1935 P. C. 59 (2), which 
says that a tenant cannot dispute his 
lessors' title so long as he remains in 
possession under an agreement which he 
has made with them. This is the head-note. 
We find, however, in the bcdy of the judg- 
ment thatthe tenant not only remained 
in possession but went into possession 
under the terms of these leases. The 
decision will, therefore, clearly be no 
authority forthe conclusion that s. 116 of 
the Evidence Act applies to cases other 
than thosein which a tenant has been 
put into possession by his lessor. In 
Bishunath Saran Singh v. Suraj Pal Singh, 
4 O. W. N. 1037 (3) it was held that 
s. 116 of the Evidence Act is designed 
to meet the case of a tenant who has been 
put in possession by his landlord and is 
based on the provisions of English Law, 
which enacts thata tenant who has been 
so let into possession could not deny his 
landlord's title. The plea of estoppel, it 
goes on, is of no avail, where tenants are 
not put into possession by kabuliyats which 
have been entered into by certain members 
of the tenants family on account of 
misapprehension as to their legal position. 
In Ramzani v. Bansidhar, 120. W. N. 449 
(4) a Single Judge ofthis Court held that 
s. 116 of the Evidence Act isnot confined 
to tenancies in whichthe tenant was first 
let into possession under a lease. It 
relates also to tenancies in which a person 
already in Pcssession enters into a contract 
of tenancy. Where, therefore, a person in 
pessession of land executes a kabuliyat 
he is bound by the kabuliyat and estopped 
from challenging the title of his landlord 
unless he can prove fraud, misrepresenta- 
tion, coercion or mistake. This ruling 
must be interpreted as consistent with 
the Bench ruling previously cited which 
it considers. Bishunath Saran Singh v. 
Suraj Pal Singh, 4O. W. N.1037 (3) turns 
upon two points: (1). That the tenant had 
not been put into possession and (2) that 


. (2) AIR1935-P 059; 154 Ind. Oas. 945: (1935 
O W N 379; 7 RPO 15L 1935 O L R 249 REE. 
R D165; 1935 A LR 345; 1 BR 425; (193 W 
N 434; 68 M LJ 552; 4b W 617; 39 O W N 552; 

; om, 390; 37 P L 'L R 
16 A 250 Rev.(P O). SRDE 
KO 4 OW N 1037; 106 Ind, Cas. 8; A I R 1928 Oudh 


(4) 120 WN 449; 154 Ind. Cas. 1029: 
208; 7R O 538; A I R1935 Oudh 585. ` (1985) R D 
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the kabuliyat had been executed under 
a misappreuension. Ramzaniv. Bansidhar, 
12 O. W.N. 449 (4) says that, where a teħ- 
ant is allowed to remain in possession 
under a kabuliyat executed by him, he will 
be estopped unless he has executed that 
kabuliyat on account of fraud, misrepresen- 
tation, coercion or mistake. In the present 
case there is afinding of factthat there 
was no fraud or misrepresegtation. 
Infact it was not pleaded that there was 
any fraud or misrepresentation but it was 
pleaded that Wali Muhammad could not 
write. Upon proof that he was able to write 
the lower Courts were perfectly justified 
in holding that he executed this kabuliyat 
intelligently. It appears to me, therefore, 
that defendant No. 2 is estopped by Ex. 5, 
oe questioning the title of the plain- 
tiffs. 

The result is, therefore, that this appeal 
fails aod is dismissed with costs. 

D. Appeal dismissed. 


Tn 


RANGOON HIGH COURT 
Criminal Revision Application No. 59-B 
of 1937 
March 31, 1937 
Maoxney, J. 
MAUNG TUN GAUNG (KAUNG)— 
APPLIOANT 
versus 
EMPEROR— Opposite Party 
Burma Rural Self-Government Act (IV of 1921), 
Sch. II, O. I, cl. 1, sub-cl. (1) (b)—‘Have been assess- 
ed, meaning of -—Person's name should actually ap- 
pear in assessment roll as assessee—Proof of— 
Extract from assessment rolls, should be Produced, 
The words “have been assessed” in Sch. IT, O. I, 
cl. (1), sub-cl. (1) (b), Burma Rural Self-Govern- 
ment Act, do not merely mean “have paid” land 
revenue but that the person's name actually appears 
in the assessment rolls as assessee. To prove that 
an elector had been assessed to land revenue on not 
less than ten acres of land for a continuous period 
of.not less than 6 years preceding the financial 
year, etc., the only method is to produce extracts 
from relevant assessment rolls. 
Mr. Tun Maung, for the Applicant. 
Mr. Tun Byu, for the Crown. 
Order.—The applicant, Maung Tun 
Gaung, was nominated asa candidate for 
membership of the District Council of 
Thayetmyo from the Kanyindaing Oircle 
constituency and in the election which 
took place in the year 1934. His nomina- 
tion paper declared that he was qualified 
to be a candidate because his name was 
entered in the electoral roll for the 
Dagonkwin village-tract of this Circle, he 
being the owner of and having paid re- 
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venue «for about seven years on over ten 
acres of paddy land in that village-tract. 
His nomination paper was signed by ten 
other electors. There being no other 
qualified candidates nominated, Maung 
Tun Gaung was elected to the vacancy. 
Some two years later it was discovered 
that Maung Tun Gaung did not own land 
in Dagonkwin village-tract and neither had 
he paid xevenue on any land in that 
Village-tract for a continuous period of not 
less than six years preceding the financial 
year in which the electoral roll was pre- 
pared as required under Sch. II, O. 1, 
Rural Self-Government Act. At the time 
that he filed his nomination paper before 
the then Township Officer. U Ba Shin, he 
brought with him his father. U Taikkyi, 
and his brother, a pongyt. In view of the 
statements of these persons and of Maung 
Tun Gaung’s own statement, U Ba Shin 
accepted as true the assertion that U Tun 
Gaung owned over ten acres of land in 
the aforesaid village-tract, and the Town- 
ship officer made no further verification 
but certified Maung Tun Gaung as pro- 
perly qualified to be a candidate. Tt is 
now asserted that Maung Tun Gaung’s 
conduct on this occasion amounted to an 
offence punishable under s. 417, Indian 
Penal Code. For this offence he was tried 
in Criminal Regular Trial No. 16 of 1936 
of the Headquarters Magistrate of Thay- 
etmyo, from the order in which this 
appeal has been preferred. The charge 
reads: 

“That you, on or about November 10, 1934, 
at Kama, by presenting Ex. A petition to U Ba 
Shin, then Township Officer, Kama, in which 
you stated ‘although I reside in Gyundaung 
village, I own and have been paying land revenue 
on more than 10 acres of land in Dagonkwin in 
Kanyindaing Group for seven years before the 
preparation of the Hlectoral Rolla in 1934 and 
therefore am qualified to be registered as an 
elector and have been entered as a registered 
elector in Part B of the Electoral Roll for that 
group, you deceived the said U Ba Shin and 
intentionally induced the said U Ba Shin to doa 
thing, namely, to pass you as a qualified candi- 
date for election as a District Council Member, 
which he would not have done if he were not so 
deceived, and which act has caused harm to the 
said U Ba Shin in mind and/or reputation, and 


thereby committed chesting, an offence punishable 
under s. 417, Indian Penal Code.” 


The harm done to U Ba Shinis said to 
be the worry caused to him by his having 
to submit an explanation for having care- 
lessly assumed that Maung Tun Gaung 
was a properly qualified candidate. Pre- 
sumably his reputatlon is also alleged to 
have been harmed because he was induced 
to behave carelessly on this occasion. 
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The learned Headquarters Magistrate dis- 
believed ghe claim that this land had been 
given to Maung Tun Gaung many yeass 
ago. He found that there was a deliberate 


. deception practiced on U Ba Shin and that 


that deception had caused harm toU Ba 
Shin in mind or reputation. He there- 
fore convicted the applicant and sentenced 
him to pay afine of Rs. 100, or in default, 
to suffer rigorous imprisonment for three 
months. On appeal this sentence was 
upheld by the learned Additional Sessions 
Judge. The first point that occurs to me 
is that all the conditions necessary to 
qualify a person for nomination as a 
candidate to the District Council are set 
out in rr. 9 and 10 of the rules for the 
election of members of Circle Boards and 
District Councils, made under s. 79, sab» 
s (1), cl. (a), Burma Rural Self-Govern- 
ment Act. Rule9 states: 

“An intending candidate for election must be a 
registered elector of, and must be nominated by 
at least four registered electors of the group con- 
cerned, and must deposit his nomination psper 
signed by himself and his nominators at the 
Township Office on or before the date and hour 
ae in that behalf in the notice published under 
T. ó. : 


Rule 10 gives the Township Officer power 
to refuse to accept the nomination of a 
person who appears not to be qualified. 
Now, I find that the electoral rolls were 
duly published, closed and passed by the 
Township Officer on September 22, 1934. 
The nomination paper of Maung Tun Gaung 
was put in on November 9, 1934. All 
that was necessary for Maung Tun Gaung 
to show was that his name appeared on 
the electoral roll. However, he went further 
than this and stated the groundon which 
he claimed to be on the roll, and he 
brought two persons along who could best 
substantiate his claim. Of course, although 
it was not necessary for the Township 
Officer to go into this matter, obviously 
he could do so if he chose. Rule 5 of the 
rules gives him the power to delete the 
names of any persons who were found 
not to be qualified as electors. It is 
evident, I think, that Maung Tun Gaung 


_anticipated that he might have to argue 


the point as to whether he was duly 
qualified to be entered on the electoral 
roll. ` 

The qualifications applicable in this case 
are to be found in Sch. M, O. L el. l, sab- 
cl. (1) (b): a person, although not residing 
in the village-tract, must own property 
therein, and have paid income-tax on the 
income accruing from such property, or 
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he -must have been assessed to land 
revenue on not less than ten acresə of land 
situated in such village-tract for a’ con- 
tinuous period of not less than six years 
preceding the financial yearin which the 
electoral roll was prepared. Now, it is 
quite clear that neither Maung Tun Gauug 
nor the Township Officer understood a right 
what were the required qualifications.. It 
was not necessary to assert or prove that 
Maung Tun Gaung owned any land in the 
Village-tract, since he was not claiming to 
have .paid income-tax thereon. What he 
had to-show was that he had been assessed 
to land revenue on not less than ten acres 
of land for a continuous period of not less 
than six years preceding - the financial 
year, ete. To prove this the only method 
would be to produce extracts from rele- 
vant assessment rolls. I take it -that the 
words “have been assessed" do not merely 
mean “have paid” land revenue but that 
the person's name actually appears in the 
assessment rolls as assessee. It is obvious 
that it must be so, for the intention was 
clearly to provide a qualification which 
could be readily tested. 

Both the lower Oourts have refused to 
believe the evidence that Maung Tun 
Gaung actually owned this land. It seems 
to me, however, very difficult to hold that 
he did have some justificaticn for believing 
that he could elaim to be the owner of 
the land. His own father, who had been 
the ostensible owner, as well as one of 
his brothers, who was then with him one 
of tke ostensible owners of the land, came 
before the Township Officer and confirmed 
his claim. It may be that legally’ that 
ownership of the land had not been trans- 
ferred to Maung Tun Gaung, because no 
registered deed of gift was in existence; 
nevertheless, I donot see that this neces- 
sarily shows that Maung Tun Gaung was 
knowingly making a false claim. It has 
not been disproved that therë was some 
family arrangement of many years’ stand- 
ing, whereby this land came to be re- 
garded as the land of Maung Tun Gaung 
and his two brothers. At any rate, the 


true facts ofthe case were not concealed. 


frem ihe Township Officer; indeed, they 
could not be concealed. Asfar as I can 
see, no claim was'made that Maung Tun 
Gaung had a legal title to this land. it 
was merely attempted to show that he 
was -regarded as its owner. Theré is no- 
thing in the Township Officer’s evidence 
to show that Maung Tun Gaung attempted 
to dissuade him from examining the 
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assessment rolls, or that Maung’ Tun 
Gaung claimed that he had been assessed 
to land revenue in respect of this land. 
His petition merely states that: he had 
paid the revenue, and it has not been 
proved that he did not pay the revenue. 
The Township’ Officer does not seem to’ 
have realized at all that it wag necessary 
to satisfy himself that Maung Tan Gaung’'s 
name appeared in the assessmént rolls. 
It is therefore not apparent to me how 
Maung Tun Gaung can in any way be said 
to have deceived the Township Officer. 
Maung Tun Gaung made a claim to a. 
right to be on the electoral rolls, which 
was on the face of it an insufficient claim. 
He brought his father and his brother 


‘along to support that claim and they did 


support him. How the Township Officer 
could thereby be deteived into thinking 
that Maung Tun Gaung was properly 
qualified passes my -understanding. 

. The learned Additional Sessions Judge 
attached importance to the evidence of 
Maung Tun Gaung's mother. This lady 
states that Maung Tun Gaung had no 
land in Dagonkwin, and that he had asked 
that the land might be transferred tem- 
porarily to his name as otherwise he 
could not become Chairman of the Circle 
Board. Now, this lady was for many 
years à nun and had nothing to do with 
U Taikkyi and her family. She has now 
ceased to be anun, and evidently desires 
to assert her claim to U` Taikkyi's prop- 
erty. It seems that U Taikkyi married 
again when Daw Thin Ohn became a nun, 
and that it was then that this family 
arrangement, already referred to, was 
made. Idisagree with the learned Addi- 
tional Sessions Judge in thinking: that 
weight should be attached to Daw Thin 
Ohn'sevidence. Reference has been made 
to the efforts made by Maung Tun Gaung 
since the beginning of this trouble to have 
his title to the Jand validated. It is 
argued that such conduct shows that he 
knew that he had no title to the land 
before. It may also indicate that he 
thought that it was enough to show that 
he was in fact the owner of this land, a 
supposition which as I have already 
remarked, is not correct. To my mind, it 
has not been shown that the claim actually 
put forward by Maung Tun Gaung was 
false and known by him to be false. It 
Seems to me that he erroneously thought 
it was a goodclaim. There is absolutely 
nothing to show that he lured the Town- 
ship Officer away from his duty to examine 
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the assessment rolls. On this view of the 
case I do not think it is necessary for me 
to discuss the question whether the omis- 
sion to verify the applicant's claim caused 
the Township Officer harm in mind or 
reputation. There was no deception, and 
‘there should have been no conviction. The 
findings of the lower Courts are set aside 
as also is the sentence passed upon the 
applicand, and he shall be acquitted of an 


offence punishable under s. 417, Indian 
Penal Code. 


N. Revision allowed. 
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OUDH CHIEF COURT 
Second Civil Appeal No. 296 of 1935 
August 31, 1937 
MADELEY, J. 

WAJID ALI—DeErenpant— 
APPELLANT 


ve TSUS 
Dr. MOHAMMAD NAZIR-UDDIN 
HUSAIN—PULAINTIFP AND OTHERS — 
DEFENDANTS — RESPONDENTS 

Co-sharers—Alienation—One co-sharer alienating 
plot of land in mahal to stranger—Stranger, if be- 
comes co-sharer—~Whether gets good title—He must 
acquire title by adverse possession. 

Partition of a mahal can only take place by con- 
sent of ell the co-sharers or through Oourt at the 
instance of one or more of them. It cannot be begun 
by some of the co-sharers alienating part of the 
joint property without the consent of the others. 
And where such an alienation is made by one of the 
co-sharers, the stranger-alienee does become a co- 
sharer and he can only get valid title to the plot by 
adverse possession. 

[Case-law referred to.] 


S. O. A. against an order of the Additional 
Sub-Judge of Unao, dated May 31, 1935, 
setting aside the judgment and decree, 
dated July 31, 1931, passed by the Munsif, 
Unao. 

Messrs. G. Husain and I. Hasan, for the 
Appellant. 

Mr. Mohammad Ayub, for 
No. l. 


Judgment.—This is an appeal against 
a decision of the Additional Subordinate 
Judge of Unao setting aside a judgment 
and decree of the Munsif of Unao. 

The Munsif had. dismissed the suit of 
the plaintiff for a declaration that he was 
the owner in possession of plot No. 140, 
in Mohal Baqia Rahim-un-nissa, village 
Salempur. The plaintiff went in appeal to 
the Additional Subordinate Judge. 

The facts of the case are not disputed 
and were not disputed in the lower Appel- 


. 


Respondent 
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late Court. The mohal was formed by 
perfect partition in the year 1899. The 
plaintiff was not a co-sharer in that mohal, 
after that partition, but in 1910 an ‘ex- 
change affecting plot No. 140 only, in this 
mohal took place between the plaintiff 
and some of the co-sharers. In this way 


it was sought to regularise plaintiff's pos- 


session over this plot which seems to have 
existed from before. The plot, however, 
still belongs to the whole body of the co- 
sharers of the mvhal and the whole body 
of the co-sharers were not parties to the 
exchange. Since 1910, the plaintiff has 
been collecting rent from the tenant of this 
plot. 

The lower Appellate Court has found 
that adverse possession is not proved, but 
has decreed the suit on the ground that 


where one co-sharer has been in posses- 


sion of joint land fora long time without 
any let or hindrance by the other co-sharers, 
the latter have no right to eject him or 
his transferee or to disturb his possession 
or enjoyment otherwise than by seeking 
partition. This is the principle laid down 
in Jalal-uddin Khan v. Rampal 4 O. W. N. 
871 (1). . 

Neither party is satisfied with the decision 
and, in my opinion, the judgment cannot 
stand. Upon the finding that all the co- 
sharers are owners of this plot, but the 
‘plaintiff isin possession of it, I fail to see 
how a decree can be given that plaintiff 
is the owner of the plot and in possession 
of it. The plain meaning of the decree 
is that plaintiff issole owner of the plot, 
but this is inconsistent with the finding 
that all the co-sharers are owners of it. 
This is why the respondent has filed cross- 
objection for he thinks that the decree 
may be interpreted otherwise. and he, there- 
fore, seeks a decision on the ground that he 
is in adverse possession. 

The first question which arises is whe- 
ther the plaintiff can be said to be a co- 
sharer in this mohal at all. Two rulings 
have been cited. by respondents, Shohrat 
Singh V. Jhagru, 13 A. L. J. 745 (2) and 
Mohammad Hashim Alt v. Mohammad 
aoe Ali, 17 Revenue Decisions 568 
3). 
Shohrat Singh v. Jhagru, 13A. L.J. 745 
(2) has been cited merely for the purpose of 
proving the well-known maxim that every 
co-sharer is Co-sharer in every inch of the 

Q) 4 O W N 871; 105 Ind. Oas. 359; A I R1927 Oudh 


: @) 13 ALJ 745; 30 Ind. Cas, 782; A I R1915 All, 


(3) 17 R D 568. 
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land. This, according tothe respondents’ 
learned Counsel, shows that some of the 


co-sharers could pass an. interest to the | 


extent of their share in a particular plot 
` toan outsider. In my opinion this ruling 
supports the opposite conclusion. If every 
co-sharer must be a co-sharer in every inch 
of the joint property, then by transferring 
their shares in plot No. 140 the transferors 
have ceased to be co-sharers in the full 
sense of the word and certainly plaintiff 
cannot have become a co-sharer in every 
inch of the property by acquiring a share 
in a small portion of it. The law does 
not allow such a transfer, because quite 
apart from the confusion and inconvenien- 
ee it would cause, it is the begining of 
a partition by a means not allowed by 
law. Partition can only take place by 
consent of all the co-sharers or through 
Oourt at the instance of one or more of 
them. It cannot be begun by some of the 
co-sharers alienating part of the joint prop- 
erty without the consent of the others. 
Ths question whether co-sharer can alienate 
a portion of the joint land has generally 
arisen with respect to sir land. In the 
well-known case Sital Prasad and another 
v. Amtul Bibi and another, T A. 633(4), 
Mohmud J., held that sir could be transferred 
on the analogy of the transfer of a co-sharer’s 
house with the site in the abadi. Since 
the right to transfer the latter so as to 
convey proprietary rights to such purchaser 
could not be doubted, he saw no reason 
why sir could not be. conveyed in the 
same way. The other four Judges who 
were members of that Bench were not 
prepared to come tosuch a general con- 
clusion. But the very reasons given by 
Mahmud, J. for thinking that the sir land 
could be transferred, are reasons for think- 
ing that this plot No. 140 could not be 
transferred, for admittedly it was notin the 
exclusive possession ofthe co-sharers who 
made the exchange at the time of the 
exchange. On the contrary it was in the 
possession of the plaintiff who is not a 
co-sharer in the mohal at all. He could 
only gain title to it by adverse possession 
and not by this exchange. 

Since the case above cited there have 
been many cases concerning sir land and 
lands held in severalty iua joint mahal. 
The general.opinion is that sir and land 
held in severalty cannot be alienated by 
the occupier thereof so as to defeat the 
joint*rights of the cO-sharers in it. The 
rulings have been discussed in a recent 

(4) 7 A633; A W N 1885, 185, 
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ruling of the Allahabad High Oourt. Adit 
Singh v. Rai Dindayal Sahu, A. I. R. 1936 
All. 456 (5). 


“A co-sharer in an' undivided property cannot 
alienate any defined portion of such property even 
though he might have been in exclusive possession 
of the same by an agreement amongst the various 
co-eharers. It follows that if such an alienation - 
is made, the alienation is subject to the right of 
the other co-sharers to enforce a partition. If the 
mortgage is followed by a partition and the mort- 
gaged properties are allotted to the other @-sharers, 
they take those properties in the absence of fraud, 
free from the mortgage, and the mortgagee can 
proceed only against the properties allotted to the 
mor eee in substitution of his undivided 
share.” 

Since this is the law with regard to 
sir lands held in severalty, it is clear 
that the present plaintiff-respondent acquir- 
ed no rights in No. 140 which was not held 
in severalty by any co-sharer under the 
agreement made by some of them only. 


‘No authority has been cited where an 


alienation by one or some of the co-sharers 
ofa portion of the joint mahal, which was 
jointly held has been treated as having 
any validity at all. The only decision cited 
is Mohamad Hasham Ali v. Mohamad 
Ashafaq Ali, 17 R. D. 568 (3), a decision of 
the Board of Revenue. It relates to a 
transfer of a portion of the co-parcenary 
property by some (not all) of the co-sharers 
and it allows partition of the pruperty 
among the co-sharers to be affected by 
these transfers which had tuken place, but 
it did not decide the question of the 
validity of the transfers as between the 
transférees and the co-sharers in the prop- 
erty nor had it any jurisdiction to decide 
this question. No other authority has heen 
cited to support the view that a co-sharer 
can transfer his share in a particular 
portion of the property. The result is, 
therefore, that the plaintiff is not a co-sharer 
in this mahal. 

The next question is whether he is in 
adverse possession. Both the lower Courts 
held that he was not. He was in possession 
of the plot by agreement of some of the 
eco-sharers and with the consent of the 
lambardar. ‘He was allowed to hold plot 
No. 140 in lieu of a plot in his own mahal 
which was in possession of the co-sharers 
who made exchange. It appears to me 
that his possession was permissive and 
that so far as the co-sharers who were not 
parties to the agreement were concerned, 
he must be held to have been in posses- 
sion on behalf of the co-sharers who enter- 


® A IR1936 All, 456; 163 Ind. Oas. 762; (1936) 
A LJ 630; 1936 A LR 645; (1936) RD 250;9R A 
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ed into the agreement. In this view of 
the case there can be no adversity of 
possession. 

The result is that I allow this appeal 
and dismiss the cross-objections. The 
appellant will get his costs-of both the 
appeal and cross-objections. He will also 
get his costs in the lower Appellate Court. 
The decree of the Oourt of first instance 
is restored and the decree of the lower 
Appellate Court is set aside. 

D. Appeal allowed. 





LAHORE HIGH COURT 
Secona Civil Appeal No. 462 of 1936 
November 3, 1936 
Appison AND Din Monammap, JJ.’ 
SARAB SUKH—DEFENDANT—APPELLANT— 
VETSUS 
PREM DATT AND ANOTHER — PLAINTIFFS AND 


ANOTHER—DEFENDANT—RE8SPONDENTS 

Civil Procedure Code (Act V of 1908), s. 47, O. XEI, 
r. 16 (as amended by Lahore High Court)—Dispute 
between decree-hoider and assignee—Whether falls 
within 8. 41—Separate suit relating to validity of 
assignment—Competency of —Judgment-debtor paying 
to assignee -Assignment found invalid—Decree-holder 
realizing decretal amount — Suit by judgment-debtor 
to Ha extra amount paid—Whether barred by 
8. 47. 

A dispute between an assignee and the decree- 
holder is not a dispute between the parties within the 
meaning ofs. 47, Civil Procedure Code, and a sepa- 
rate suit relating to the validity of the assignment 
is competent. The point is made further clear by 
the amendment introduced by the Lahore High Court 
in r. 16 of O. XXI, Civil Procedure Code. The effect 
of this amendment is that the judgment-debtor is no 
longer to be considered a necessary party to the ap- 
plication by the assignee of a decree for the judicial 
recognition of his assignment. 

[Oase-law discussed, } 

Where the judgment-debtor pays the decretal 
amount to the decree-holder’s assignee and the assign- 
ment is subsequently found to be invalid, and the 
decree-holder realizes the decretal amount, the judg- 
ment-debtor can recover the amount paid twice over. 


| Section 47, Oivil Procedure Oode, does not bar & suit 


' to recover it, A. K.R.M 


. R.M. M. O. 
Tha Din (8) and Mahbub Ali v. 
(3), relied on. 
5. O. A. from the decree of the District 
Judge, Gujranwala, dated April 20, 1936. 
Messrs. Mehr Chand Mahajan, Shamair 


T. Chetty v. Maung 
Muhammad Hussain 


' Chand and Yashpal Gandhi, for the Appel- 


lant. 

Messrs. J. N. Agarwal, Gullu Ram and 
Manohar Lal, for the Respondents. 

Din Mohammad, J.—The facts of the 
case out of which this second appeal has 
arisen are these. Dr. Sukhdesh Lal obtained 
a decree of Rs. 4,824-13-4 against Pandit 
Hari Chand, who died some time after, 
leaving him surviving his sons Prem Datt 
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and Gobind Ram. By an agreement private- ` 
ly entered into. between Prem Datt and 
Goþind Ram, the liability for the decretal 
amount'was accepted by Prem Datt. Oa 
September 29, 1932; he paid Rs. 1,000 to 
Pandit Sarab Sukh, Advocate, who was in 
p ssession ofa letterof authority from the 
decree-holder and had represented himself 
to be an assignee from him. On January 
12, 1933, he paid another sum of Rs. 1,025- 
13-0 to the same gentleman and further 
negotiated in his favour a promissory note 
of the value Rs. 2,500 and thus secured a 
complete discharge. In spite of this, on 


~ August 8, 1933, Dr. Sukhdesh Lal took out 


execution proceedings against both Prem 
Datt and Gobind Ram. In the course of those 
proceedings, Pandit Sarab Sukh made an 
application to the executing Oourt alleging 
that the decree had been ‘assigned to him 
by the decree-holder on November 12, 1931, 
on the basis ofwhich he had -realized the 
entire decretal amount from Prem Datt, and 
praying that the said payment be certified 
under the provisions of O. XXI, r. 2, Civil 
Procedure Code. This application was resist- 
ed by the decree-holder. 


On December 18, 1934, the executing 
Court dismissed this application on the 
ground, inter alia, that no valid assignment 
had been proved by the applicant. From 
this order the assignee preferred an appeal 
to the District Court but he withdrew it 
later. On December 20, 1934, Prem Datt 
instituted a suit for the recovery of money 


-paid to Pandit Sarab Sukh on the ground 


that the original decree-holder had sued for 
the execution of his decree and that he was 
repudiating the assignment on the strength 
of which the decretal debt had been realiz- 
ed from him by Pandit Sarab Sukh. He also 
claimed some damages and interest on that 
amount. Both Pandit Sarab Sukh and Dr. 
Sukhdesh Lal were impleaded as defendants. 
Both the defendants resisted the suit but on 
different grounds. Dr. Sukhdesh Lal urged 
that the suit was barred by the provisions 
‘of s. 47, Civil Procedure Code, on account of 
the previous decision of the executing Court, 
dated December 18, 1934, dismissing the 
assignee’s Claim. The Subordinate Judge 
framed the necessary issues arising from 
the pleadings of the parties, of which, in 
the present appeal, we are solely concerned 
with Issue No.4. ‘This issue runs as follows: 

“What ie the effect of the decision of the executing 
Court, dated December 18, 1934, on the pleadings of 
the parties ?” 

The Subordinate Judge held that the 
question of the validity of the assignment 


x 
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had already been decided against the 
assignee and could not be re-agitated by 
im. He, consequently, dismissed the suit 
against Dr. Sukhdesh - Lal, but decreed it 
against Pandit Sarab Sukh. The.claim for 
interest and damages was disallowed. On 
appeal by Pandit Sarab Sukh, the District 
Judge affirmed the decision of the Court be- 
low on the question now before us. Hence 
this second appeal by Pandit Sarab Sukh, 
This appeal can be disposed of on the short 
question of whether in the suit by Prem 
` Datt, the assignee could raise the plea that 
his assignment was valid, in spite of the 
finding of the executing Court against him. 
If the assignee’s contention on this point 
succeeds, the case shal] have to be remand- 
ed tothe trial Court for further enquiry. 
Counsel for the -appellant contends that 
the decision of both the Courts below on the 
question before us is legally erroneous. 
He urges that s.47, Civil Procedure Oode, 
does not apply inasmuch as the question of 
the validity of the assignment did not arise 
between the parties to the suit or their 
representatives. He argues that sub-s. (3), 
g. 47, Oivil Procedure Code, is ancillary to 
sub-s. (1) of the sume section and adispute 
between a party and its own representa- 
tive is not onecontemplated by this section. 
In support of his contention he has referred 
us to Maganlal Mulji v. Doshi Mulji (1); 
Chanan Singh v. Sardar Khan (2), Achhru 
Ram v. Fazal Mohammad (3), Niamat Rai 
v. Hotu Ram (4), Bommanapati Veerappa v. 
Chinta Kunta Srinivase Rao (5) and Ishar 
Das Gorakh Ram v. Salig Ram (6). 

In Maganlal Mulji v. Doshi Mulji (1), a 
Division Bench of the Bombay High Court 
observed that even if an. auction-purchaser 
could be assumed to be a representative 
of the judgment-debtor, s. 244, Civil Pro- 
cedure Code did not apply to a question 
between a party to the suit and his re- 
presentative. In Chanan Singh v Sardar 
Khan (2), a Single Judge of this Court held 
that 6.47 (3), Civil Procedure Code, must 
be read subjectto sub-s. (1) of the same 
section and does not apply to a casein 
which the yuestion is between the rival 
representatives of one party. In Achhru 
- Ram v. Fazal Mohammad (3), an application 


(1) 25B 631; 3 Bom. L R 255. 
p A I R 1935 Lah. 384; 157 Ind, Cas. 73;37 PLR 
-8RL77. 
(3) ALR 1935 Lah, 609; 155 Ind. Cas. 97437 PLR 
298; 7.R L 807. j 
' (4) A I R 1933 Lah. 473; 145 Ind. Oas. 891;6 R L 
150 (1) 


(5) 26 M 264. : 
(6) AIR 1929 Lah. 51; 117 Ind, Cas, 893. 
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for execution had been made by the assignee 
of the decree-holder and the jadgment- 
debtor had contended that the assignment 
was not valid. On the assignment being 
upheld by the executing Court, the judg- 
ment-debtor, preferred an appeal . to 
this Oourt. It was held that the appeal was 
not maintainable as the judgment-debtor 
had no interest in the issue decided. He 
was entitled to get a discharge from the 
person entitled to the decree, but which of 
the rival claimants was so entitled did not 
concern him at all. 

In Niamat Rai v. Hotu Ram (4), Sir Alan 
Broadway observed that an order passed by 
an executing Court under O. XXI, r. 16, 
which - deals with assignment, was not open 
to appeal. In Bommanapati Veerappa v. 
Chinta Kunta Srinivasa Rao (5), a Division 
Bench of the Madras High Court observed 
that a suit lies at the instance of the 
assignee of a decree for a declaration as to 
the validity of assignment. This decision 
was followed in Ishar Das Gorakh Ram v. 
Salig Ram (ü), where it was laid down that 
a judgment-debtor can maintain a suit for 
a declaration that the assignment of a 
decree against him by the decree-holder is 
invalid as being fraudulent. It follows 
from these authorities that a dispute be- 
tween an assignee and the decree-holder is 
not a dispute between the parties within 
the meaning of s. 47, Civil Procedure Code, 
and a separate suit relating to the validity 
ofthe assignment is competent. The‘point 
is made further clear by the amendment 
introduced by this Court in r.16 of O. XXI, 
r. 16, Civil Procedure Code. In the first pro- 
viso to this rule which provided for :a notice 
of an application underr. 16 tobe given to 
the transferor and. the judgment-debtor, 
the words “and the judgment-debtor" have 
been omitted by this Court. The obvious 
effect of this amendment is that the 
judgment-debtor is no longer to be consi- 
dered a necessary party tothe application 
by the assignee of a decree for the judicial 
recognition of his assignment. Applying 
the principles of law enunciated in the 
judgments cited above and the amended 
rule tothe facts of the present case, it is 
obvious that Pandit Sarab Sukh is not 


barred under the provisions of 47, Civil 


Procedure Oode, from urging, in a suit in 
which his assignment is being challenged, 
that his assignment was valid. The execut- 
ing Court had no doubt decided against 
him but that will not debar him from re- 
agitating the matter in aseparate suit, and 
if heis not so debarréd, he can surely de- 
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fend hig assignment in a suit in which he 
is impleaded asa defendant by the judg- 
ment-debtor. Reference may in this connec- 
tion be made to Kalachand Banerjee v. 
Jagannath Marwari (7). The question that 
arose for decision in that case was whether 
a, decree obtained in the absence of 
a Receiver of an insolvent’s estate was not 
res judicata against him, so as_to affect his 
right to redeem even if the Court in re- 
jecting an application by him to be made a 
party, had heard aud rejected his objections 
to the decree-being made. Their Lordships 
of the Privy Council answered this question 
in the negative. Though the facts of that 
case are different from the Facts of the case 
before us, the principle deducible ~from 
that decision doesin a way apply to it. 
Counsel for the appellant has next contend- 
ed that the rule of res judicata doesnot bar 
defence, even if it may bar an attack. 
He has relied on certain authorities of the 
different High Courts in India, but we do not 
propose to discuss that matter here as in 
view of our finding onthe main question, 
this point does not arise. Moreover, there 
is a divergence of opinion on that question, 
and the point is not so clear as is stated by 
the appellant's Counsel. 


It has been urged on behalf of the deeree- 
holder that the suit by Prem Datt was not 
competent inasmuch as it related to the 
execution, discharge or satisfaction of the 
decree and that such suits were barred by 
sub-s. (1)-of 8: 47, Civil Procedure Code. 
He has not, however, been able to cite any 
authority in his favour, while as against 
him thereisa clear authority in A. K. R. 
M.M. C. T. Chetty v. Maung Tha Din (8) 
and Mahbub Ali v. Muhammad Hussain (9). 
In A. K. R.M. M.C.T. Chetty v. Maung Tha 
Din (8), a judgment-debtor had paid a cer- 
tain sum towards the partial satisfaction of 
a decree and the decree-holder had failed 
to certify the payment and had executed 
the whole decree. On a suit by the judg- 
ment-debtor to recover the sum aiready 
paid by him, it was held that s. 47 did not 
bar such suits, as the claim was based on 
a failure to carry out the promise to credit 
the amount to the decree and although 
this had a bearing on the question of 
satisfaction, yet it'was not a question direct- 

(7) 54 O 595; 101 Ind. Oas. 442; AI R 1927 P C 108; 
54 1 A 190; 29 Bom. LR 882; 52M LJ 734;31 CWN 
741; 45 OLS 544; 25 A L J 621; (1927) M W N 485; 
39 M L T 5; 26 L W 268 (P 0). 

(8) 7 R 310; 119 Ind. Cas 742; A I R 1929 Rang. 269; 
Ind. Rul. (1930) Rang. 310. 
(9) 50 A 111; 104 Ind. Oas. 419; A I R 1927 All. 710; 
5 A L J823. 
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ly relating to satisfaction of the decree. In 
Mahbub Ali v. Muhammad Hussain (9), a 
judgment-debtor had made a part payment 
toa judgment-creditor out of Court and an 
application for its certification was resisted 
and ultimately rejected by the executing 
Court. It was held by a Division Bench of 
the Allahabad High Court that although the 
payment, nothaving been certified, could 
not be taken into account as a 
part satisfaction of the decree, the plaintiff 
was entitled as the c.nsideration for the 
payment had failed, to claim back the 
money which he had paid, as money in the 
hands of the defendant received by him to 
the use of the plaintiff. Here also itis 
admitted by Pandit Sarab Sukh that he 
had received the entire decretal amount 
from Prem Datt. It is also not denied that 
during the pendency of the suit, Dr. Sukh- 
desh Lalhas also realized the decretal 
amount from the judgment debtor. The 
judgment-debtor cannot be made to pay the 
same sum twice over and, in our view, 
the law isnot so helpless as to deny him 
the proper relief to claim refund of the 
extra amount realized from him. On these 
grounds, we allow the appeal, set aside the 
decrees of the Courts below and remand the 
case under O. XLI, r. 23, Civil Procedure 
Code, to the trial Court for disposal in ac- 
cordance with law. The court-fee on the ap- 


peal before us will be refunded to the ap- 


pellant; costs will abide the event. 
N. Appeal allowed. 


MADRAS HIGH COURT 
Full Bench 
Beastey, C. J., Mooxerr AND HORWILL, Jd. 
In the matter of L. J., A FIRST GRADE 
PLEADER, VIZAGAPATAM. 

Legal practitioner—Misconduct—Legal practitioner 
using client's money for his own purposes—Fraud, 
if should be proved — Intention, tf material—Sub- 
sequent agreement to restore money, whether affects 


charge of misconduct. 
Where a legal practitioner is accused by his client of 


_ fraudulently and dishonestly using the money, it is 


not necessary that fraudor any other criminal 
offence should be proved. It is sufficient if it is 
sbown that thelegal practitioner has intentionally 
used his client's money for his own purposes without 
his client’s permission; and it is quite unnecessary 
to consider whether he did so with any intention of° 
defrauding his client. He may have every intention 
of restoring the money to his client later on but he is 
nevertheless guilty of professional misconduct in con- 
verting the money to his own use even temporarily. 
When once an act of professional misconduct has 
been committed, any subsequent agreament by the 
legal practitioner to restore the money and his client 
to receive it back does not make the act any the less 
one of professional misconduct though the subsequent 
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restoration of the money may have some bearing on 
the question of punishment. hena case of pro- 
fessional misconduct has been brought to the notice 
of the Courts, then the charge cannot be permited 
to be “squared.” 

| Considering the fact that the suspension of the re- 
newal of his sanad, pending these proceedings before 
the High Oourt had resulted in his being unable 
to practice for sometime the Pleader was only severe- 
ly censured for his conduct.} 

Mr. Kasturi Seshagiri Rao, for the Pleader. 

Mr. R. Ramamurthi, for the Advocate- 
General, in support of the notice. 

Beasley, C. J.—These proceedings relate 
to a sum of Rs. 70-10-0 which belonged to 
one Aletti Malikarjunudu, a client of the 
respondent, and which sum the respondent 
by a letter of February 4, 1934 (Ex. A-3) 
admitted that he had in his possession. 
The respondent did not return that money 
to his client inspite of repeated requests 
in writing to do so and eventually the 
client sent a registered letter of demand on 
December 24, 1934, which the postal acknow- 
ledgment shows was received on January 2, 
1935, by the respondent. This registered 
letter, however, did not produce any reply. 
A further registered letter was sent to the 
respondent on March 14, 1935, demanding 
the return of Rs. 65 within four days and 
telling him to hand over the papers in the 
suit to another Advocate at Vizagapatam 
and that he was to take no further steps 
-with regard to this suit. This letter is 


shown ‘by the postal acknowledgment to. 


have been received by the respondent on 
March 19, 1935.. No reply was made to this 
letter also. Eventually on June 11, 1935, 
a petition against the respondent was per- 
sented to the District Munsif of Vizagapa- 
tam by the client A. 
setting out the facts and stating that the 
petitioner believed that the respondent had 
appropriated his funds for his own needs. 
He further charged him with not opposing 
an insolvency petition filed by the judg- 
ment-debtor in the suit in which the res- 
pondent had acted on the petitioners be- 
half,-in ‘spite of his instructions. Sub- 
equently the petitioner met the respondent 
in October 1935 and then the latter admitted 
that he had used the money temporarily for 
his own sudden and -unforeseen private 
purpose, namely, for his journey to a village 
in West Godavari in connection with his 
father-in-law’s sudden death and said that 
he thought that the petitioner would not 
mind his using the money for such a sudden 
private purpose. . 

It appears that the petitioner after this 
explanation readily forgave the appro- 
priation of the money and it was arranged 
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that of the amount owing Rs. 40 was to be 
paid in cash and the remaining Rs. 30-10-0 
would be kept by the respondent in pay- 
ment of future professional work to be 
done by him. The Rs. 40 cash payment 
is represented by payments in two instal- 
ments of Rs. 20 each in October 1935. 
Subsequently an endorsement was made on 
Ex. A-4, which is the copy of an account 
furnished by the respondent te the peti- 
tioner on February 4, 1934, as follows: 
“The matter has been adjusted, and it need 
not be pressed.” There seems to be some 
confusion with regard to this endorsement 
which is Ex. A-7, asthe District Judge 
states in his report that when asked by his 
predecessor Mr. Lancashire on July 22, 
1936, - about his petition, the petitioner 
endorsed on it that the matter had been 
adjusted and the petition was not pressed. 
It weuld appear from this that the endorse- 
ment was made upon the petition and not 
on Ex. A-4. However, that is immaterial, 
The position at that time was, therefore, 
that the respondent had hadin his hands 
money belonging to hisclient for a con- 
siderable time and that inspite of repeated 


. demands did not return the money to him 


but instead upon some date about which no 
information has been given by him he used 
his client’s money for his own purposes and 
did so without having first of all obtained 
his client’s permission to do soor told him 
about it after he had done so. 

This was, therefore, a clear case of the 
wrongful use for his own purposes by a 
legal practitioner of his client's money ; 
and itis obvious that the money was so 
used because the legal practitioner had not 
sufficient money of his own. That these 
facts disclose a case of professional mis» 
conduct is obvious; and although the res- 
pondent may have been accused by the 
client of fraudulently and dishonestly using 
the money, itis not necessary that fraud 
or any other criminal cffence should be 
proved. It is sufficient if it is shown that 
a legal practitioner has intentionally used 
his clients money for his own purposes 
without his client's permission ; and it is 
quite unnecessary to consider whether he 
did so with any intention of defrauding 
his client. He may have every intention of 
restoring the money to’ his client later on 
but he is nevertheless guilty of professional 
misconduct in converting the money to his 
own use even temporarily. It is not out 
of place to cbhserve that it is probable that 
in most cases which end disastrously for 
persons entrusted with the money of others, 
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there ,is an original intention to restore 
the money. The clerk entrusted with his 
masters money may gamble with it hoping 
that the gamble will be successful in which 
case he returns his master’s money and his 
master. remains in ignorance of the use to 
which it was temporarily put. But gambles 
‘are not so often successful and the money 
cannot be returned and disaster is the 
result. egal practitioners who have in 
their hands the money of their clients must, 
under no circumstances, utilise that money 
for their own purposes without the sanction 
of their clients; and even lo take a loan 
from a client is undesirable, so much so 
that in the “Instructions to the members of 
the Bar” issued by the Madras Bar Council, 
dated April 2, 1933 it is laid down that: 

“Practitioners should avoid arrangements by which 
client’s moneys in their hands are converted into 
loans, But inno case should such conversion be 
made without the previous consent in writing of 
the client,” 

This instruction was given in pursuance 
of views expressed by the Judges of this 
High Court. That being so, how is the 
charge of misconduct affected by the 
amicable settlement of the matter come to 
between the petitioner and the respondent 
once such an offence has been brought to 
the notice of the Court? The answer is 
that, when once an act of professional 
misconduct has been committed such as the 
one here, any subsequent agreement by ihe 
legal practitioner to restore the money and 
his client to receive it back does not make 
the act any the less one of professional 
misconduct though the subsequent restora- 
tion of the money may have some bearing 
‘on the question of punishment. When a 
case of professional misconduct has been 
brought to the notice of the Courts, then the 
charge cannot be permitted to be “squared”. 
Clients whose money legal practitioners 
have wrongly utilized have no interest at 
all except to get their money back and if 
they do, are quite prepared to withdraw the 
charges. They are not in the least degree 
interested in any rules of professional con- 
duct, although many of these are framed 
for the benefit of the public, nor do they 
care anything about the prestige and 
honourable name of the legal profession ; 
and where the disciplinary functions of the 
Courts have been invoked and the money 
has been returned to them, they are not 
interested in the contrel of the Courts over 
legal practitioners. - _ 

This, however, is the concern of the 
Courts; and mere restoration of- the money 
to the client by a legal practitioner who 
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has improperly used it for his own pur- 
poses cannot be any ground for allowing 
the withdrawal of such a charge. The 
Court's concern is to exercise its confrol 
over legal practitioners who have converted 
their client's money to their own use; the 
client's concern is to get his money back. 
We have dealt with this topic at some 
length because it has been made clear to us 
not only in these proceedings but in similar 
proceedings that there is an impression 
that charges like this when they have once 
been made to the Court, can be “squared™ 
in the same way as this obviously has been; 
and we are all the more constrained to say 
what we have because it appears to us that 
to some extent the District Judge is under 
the same misapprehension. He finds that 
the legal practitioner appropriated this 
money to his own sudden and unexpected 
private use in the bona fide belief that 
his client would not mind it in the circum- 
stances and without any -fraudulent or 
dishonest intent to misappropriate the 
amount and further that he foolishly detain- 
ed thé money and failed to reply to his 
client’s letters owing to his pique at an- 
other Vakil having been engaged and was 
expecting his client to goto himin person 
and was intending to return the money 
then after some rebuke for having engaged 
another Vakil. He thinks that the legal 
practitioner believed that his client would 
approve of this diversion of his funds for 
his own private purpose in the special cir- 
cumstances and that this cannot be said 
to be wholly unreasonable in view of the 
relationship as lawyer and client and the 
sudden death and the consequent urgent 
journey rendered -necessary by it and 
indeed his client’s readily forgiving the 
diversion is itself proof he thinks of the 
reasonabless of the legal practitioner's 
belief. In other words, in order to escape 
serious consequences of his conduct a legal 
practitioner who converts his client's money 
to his own use has only‘got to say that he 
thought that his client would not object to 
its use in that way and subsequently be 
agreeing tore-pay the money to his client 
and obtain his client's forgiveness, 

The District Judge in the end certainly 
says that the legal practitioner deserves 
to be severely censured for utilizing his 
clients money for his private use without 
having previously obtained his client’s 
permission todo so. Weare quite unable 
to understand why in the circumstances 
of this case the District Judge should think 
that the legal practitioner's belief that his 
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client would not object to the use of his 
money by him was reasonable or even bona 
fide. The circumttances to which we refer 
aree hig studied neglect to tell his. client 
that he had done so or to comply with his 
clients demands to return the money or 
even to reply to them and his obvious 
difficulty in re-paying only a part of the 
money in October 1935. The reasonable- 
ness of the legal practitioner's belief and 
his bona fides at the time when he so used 
the money seem to us to be better tested by 
these latter facts than by the subsequent 
forgiveness of his conduct by his client 
upon his agreeing to restore the money to 
him. We, on the contrary, think that the 
legal practitioner's belief was not a reagon- 
able one at all-and indeed it is difficult to 
accept his statement that he had such bona 
fide belief. We are clearly of the view 
that the legal practitioner was guilty of 
professional misccnduct and, were it not 
for the fact that the suspension of the 
renewal of his sanad pending the proceed- 
ings in this High Court, has resulted in 
his being unable to practise for some time, 
we should not be satisfied with the punish- 
ment proposed by the District Judge, 
namely, severe censure. We think, how- 
ever, that in view of what we have stated 
no further punishment need be inflicted 
upon him. The order of the Court is that 
Mr. L. J., First Grade Pleader, Vizagapa- 
tam, is severely censured for his conduct. 
D. Order accordingly. 
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OUDH CHIEF COURT 
Second Civil Appeal No. 330 of 1935 
August 25, 1937 
MADELEY, J. 
RAM SARUP—PLAINTIFF—APPELLANT 
versus 
BRIJ MOHAN LALL—DEFENDANT 
— RESPONDENT 
Minor—Contract—Bond executed during minority— 


her bond on attaining majority in lieu of the pre- 
Se Consideration for new bond—Whether can be 


enforced—Contract, whether void or voidable — Pre-_ 


ion as regards consideration — Compensation— 
rill Act (IX of 1872), s. 25 (2)— Negotiable In- 
struments Act (XXVI of 1881), s. 118. 

A bond executed by a minor is null and void and 
its subsequent ratification by the minor on attaining 
the age of majority by executing another bond in 
lieu of the previous, cannot form a valid contract 
on whicha suit can be maintained. The considera- 
tion which passes under the earlier contract cannot 
be impoited into the contract into which the minor 
enters on attaining majority. The second bond 
cannot be enforced under s. 25 (2), Contract Act. 
Suraj Narain Dubey v. Sukhu Aheer (1), Mokori Bibs 
y. Dharmodass Ghosh (2) and Gobind Ram v. Piran- 
ditta (3), followed. 
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Presumption that there was a considertion for 
executing abond can only arise unders. 118 of the 
Negotiable Instruments Actand a bond executed by a 
minor being void is not a negotiable instrument, nor 
can such a presumption ever arise with regard toa 
contract made by a minor. 

Such a contract being without consideration, no 
i can be allowed to the party aggriev- 
ed. 


S. C. A. against the order of the Subordi- 
nate Civil Judge of Barabanki, dated August 
24, 1935, reversing the judgment and 
decree of the Munsif of Zaidpur, District 
Barabanki, dated February 18, 1935. 


Mr. K. P. Misra, for the Appellant. 
Messrs. R. N. Lall and Murli Manohar 
Lall, for the Respondent. 


Judgment.—This is a second appeal 
against a decision of the Subordinate 
Judge of Barabanki allowing an appeal and 
reversing a decree of the Honorary Munsif 
of Zaidpur. 

The facts of the cəse are that when 
the defendant was a minor, he executed 
a bond in favour of the plaintif. On 
August 11, 1935, after defendant had attain- 
ed his majority he executed another bond 
in lieu of the previous one. The plaintiff 
brought this suit on the basis of the second 
bond. The Honorary Munsif decreed the 
suit. The learned Subordinate Judge re- 
lying upon Suraj Narain Dubey v. Sukhu 
Aheer, A. I. R. 1928 All. 440 (1), allowed 
the appeal on the ground that the first 
bond having been given by a person during 
minority was void and could not form valid 
consideration for another bond which 
he executed subsequently after coming 
of age. 

In this Court it is urged that there is 
considerable conflict of opinion upon this 
question andthat it is a question which 
ought to be referred to a Bench. It has 
been held in some cases in spite of the 
clear terms of the Act that a bond exe- 
cuted by a minor is not void ab initio 
but voidable. If it is not void ab initio 
Counsel argues thatit is something which 
could be consideration for the second 
bond. Furthermore, in some cases it has 
been held to be valid consideration for 
a second bond. Moreover, it is argued 
that unders. 25 (2) of the Indian Contract 
Act, agsecond bond can be enforced. Sec- 
tion 25 (2) provides that an agreement 
made without a consideralion is not void if 
it is a promise to compensate a person 
who has already voluntarily done something 


(1) A I R 1928 All 440; 112 Ind. Cas. 159; 26AL J 
1024; 51 A 164 (F B). 
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for the promisor. It is argued that the 
appellant provided money for the respon- 
dent while he was-a minor and that this 
was avoluntary doing of ‘something -for 
the: minor. In the Allahabad ruling relied 
upon by the lower Appellate Court, Mr. 
Justice Mukerji dissented from the majo- 
tity of the Bench relying upon this section. 
It is further urged thatin any case com- 
pensation should be allowed to the appel- 


lant undeg- s. 41 of the Specific Relief 


Act. 

It is true that there was once a conflict 
of opinion whether a contract entered into by 
a minor was void or only voidable, but 
this has been set at’ rest by- the decision 


of the Privy Council ‘in ‘Mohori Bibi v. 


Dharmodas Ghosh, I, L. R. 30` Cal. 539 at p. 


546 (2). The rulings of the Lahore High- 


Court and the Calcutta High Court which 


have been quoted as examples of acon- 


tract made by a minor being treated as 


valid consideration for another contract’ 


entered into by him after he had attained 
his majority have ‘been considered in a re 
cent Full Bench ruling of the Lahore. 
High Court, in Govind Ram v. Piranditia 
and others, I. L-R. 16 Lah..-546 (3). There 
it was held -that a contract -entered into 


by a minor being null and. void, its subse- , 


quent fatification by the minor on 
attaining the age of,majority cannot form a 
valid contract on. which 
maintained. The consideration which passed 
under the earlier contract cannot be import- 
ed into the contract into which the minor 
entered on attaining majority. Lahore, 
therefore, after considering previous rulings 
of its own Court, andof the Calcutta High 
Court, has come to the same conclusion as 
the Allahabad High Court. . 

Coming tothe question of s. 25 (2) of 
the Contract Act, I think that the Full 
Bench ruling of the Lahore High Court, 
above quoted really covers this question 
as well when it says the consideration 
which passed under the earlier contract 
cannot be imported into the contract into 
which ‘the minor’ ‘entered on: 
majority. Furthermore, in this case itis 
not proved that there was any consideration 
of the first contract. The appellant’s learn- 
Counsel argues that such consideration 
must be presumed.. Such a- presumption 
can only arise under s. 118 of the Negoti- 
able Instruments Act and this bond being 


(2) 30 O 539 at p 546; 301 A 114; 5 Bom. LR 421;7 
O W N 441;8 Sar. 374 (P ©). 

(3) 16 Lah, 546; 158 Ind. Cas, 243; A I R 1935 Lah. 
061;2 R L 207; 37 P L R690 (F, B). 
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void is not a negotiable instrument nors 
I think, could such a presumption ever 
arise with regard to a contract made by 
a minor. The reason ‘why the law will 
not recognise a contract made by a miner 
seems to be ‘that a minor’ has not yet 
reached years of discretion. Such ‘a per- 
son. would, therefore, be’liable'to be’ de- 
ceived and ‘to’ enter into contracts without’ 
consideration, It must be pointed out, 
moreover, since the consideration for the 
first bond cannot be imported into the 
second bond, the cause of action, if any, 
under s. 25 (2), will be quite different from 
the cause of action in this case. 

Asto the argument that the appellant 
should get compensation because this Court 
is cancelling or rescinding a contract, 
namely that contained in the second bond, 
the answer is that even supposing the 
effect of this decision can be called acan- 
celling or rescission of the contract, no 
compensation could be allowed for the - 
simple':reason that the ‘contract is without 
consideration. oe l 

I do not, therefore, consider that there 
is any conflict of recent decision which 
would justify me in referring this case to 
a Bench. The law applicable to the 
case seems to be perfectly clear and well 
ascertained. . | ` an 

I, therefore, dismiss the appeal with 
costs. eo ` 

D. 

Li, 


Appeal dismissed. 
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LAHORE HIGH COURT 
Civil Regular Second Appeal No. 753 
' of 1936 . 
December 2, 1936 
O Skemp, J 
JATI AND ANOTHER—DEFENDANTS 
| „— APPELLANTS 
g l , versus 
— GIRJA SINGH—PLAINTIFE— 
aan . .. RESPONDENT 
Custom (Punjab)—Ancestral property—Land owned 
jointly by cousins at first settlement—Presumptron 
that.it :was originally held by common ancestor, 
if arises. a , i 
When a plot of land was owned, atthe time of 
the first settlement jointly by persons who were 
brothers or cousins, the ‘presumption in the ab- 
sence of any indication that the land was self-ac- 
quired property ofthe owners, is that it was origi- 
nally held by their common ancestor. Where the ° 
land was held by a person and his cousins in precisely 
the sameshares as ancestral land would be held, 
the land will be presumed to have descended from 
the common ancestor, there being no indication 
that the land is selfacquired. Bakhshv. Mohamad 
Khan (3), Hayat v. Rahman (4) and Bhan Singh v, 
Ram Singh (5), followed, : < 
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C. R.B. A, from the decree of the District 
Judge, Ludhiana, dated March 26, 1936, 
affirming that of the Subordinate Judge, 
First Class, Ludhiana, dated June 4,.1935. 

r. Jhanda Singh, for the Appellant. 
_Mr. Krishen Swarup, for the Respondent. 

Judgment.—The only question in this 
second appealis, whether the land gifted 
by Jatito his daughter is ancestral prc- 
perty or not. The pedigree table below 
will prove helpful:— 





m ai 
| | 
Sura Kapura 
Kahna. 
(died issueless) 
| 
Ram Singh Jiwan Singh 
| 
| | 
Mehtab Singh Nikka 
(died issueless). | 
Girja Singh 
(Plaintiff. 
| 
|. | | 
J ati Sunder Kishna 
(defendant | (died issueless.) 
No. 1. Musammat 
Chando (daughter) 


Hardit Singh, 


It is proved that at the first settlement 
in 1852 the landin suit was partly shami- 
lat and partly a khata jointly owned by 
Kahna, son of Kapura, one-half and Ram 
Singh and Jiwan Singh, sons of Sura, one- 
half in equal shares. It is conceded that 
the one-half held by the sons of Sura in 
equal shares must be presumed to have 
been held by their father and-the appel- 
lants donot urge that this half is not an- 
cestral. They urge thatthe other half has 
not been proved to be ancestral. They 
further point out thatthe finding of the 
learned District Judge loses its force in 
part owing to an error, namely, Le said that 
the land was held by Kapura and not 
Kahna. 


The appellants’ learned Ucunsel relies on 
Karnailu v. Bhagwan Singh (1) ajudgment 
by a single Judge, that where the only 
evidence was that at the first settlement 
land was held by two sets of brothers or 
tirst cousins in equal shares this was in- 
sufficient to prove that it had been held by 


(1) A-I R 1933 Lah. 333; 144 Ind. Cas. 308; 34 P 
L R 185; Ind. Rul, (1933) Leh. 455, 
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their grandfather. On the other , hand, 
Mr. Krishen Sarup for the respondent 
urges that there is no evidence of any 
kind that any member of this family acquir- 
edany land except by inheritance. He 
relies on three recent rulings, all delivered 
since Chanda Singh v. Banto (2) which 
held that the mere mention of the common 
ancestor in the pedigree-table is not suffi- 
cient to prove ihe ancestral character of 
the land. The three rulings reliéd on by 
the respondent's Counsel are Bakhsh vV. 
Mohamad Khan (3), Hayat v. Rahman (4) 
and Bhan Singh v. Ram Singh. (5). The 
first of these rulings was delivered by a 
Division Bench presided over by Sir Shadi 
Lal. At the first settlemént the land was 
held by uncle and nephew, a third son of 
the common ancestor having died childless. 
It was adjudged to be ancestral. Hayat 
v. Hahman (4) is another Division Bench 
ruling in which part of the land being held 
at the first settlement by the descendants of 
the common ancestor, Sir Shadi Lal. 

“There is ample authority for the proposition 
that when a plot of land was owned, atthe time 
of the first settlement, jointly by person who were 
brothers or cousins, the presumption in the ahsence 
of any indication thatthe land was self-acquired 


property of the ownersis that it was originally held 
by their common ancestor’. 


This ruling was followed by Bhide, J., 
in Bhun Singh v. Ram Singh (5). 
- In the present case the proprietary 
land was held by Kahna and his cousins 
in precisely the same shares as ancestral 
land would be held. In circumstances 
like the present the balance of authority 
definitely is that the land is presumed to 
have descended from the common ancestor, 
i e there being no indication that the 
land is self-acquired. The lower Courts 
concurrently came to this conclusion, and I 
see no reason for dissenting from it. 

The appeal is rejected with costs. 


N. Appeal rejected. 


(2) 8 Lah. 584; 102 Ind. Oas. 313; AIR 1927 Lah. 
477; 9L L J 433. 
(3) 12 Lah. 525; 134 Ind. Cas. 831; A I R 1931 Lah. 
266; 32 PLR 770; Ind. Rul (1931) Lah. 1023. 
(4) AIR 1930 Lah. 793; 122 Ind. Oas. 479; 31 P L 
9 


R 189, 
5) AIR 1931 Lah. 599; 131 Ind. Cas. 634; Ind. 
Rul. (7931) Lah. 490; 32 PL R 510. ; 
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PATNA HIGH COURT 
Civil Appeal No. 105 of 1936 
Faz Aut AND Duavte, JJ. 
Firm JOHAR MAL-PARAN RAM 
— APPELLANT 


versus 
BINDESWARI PRASAD SINGH AND 
oTHERS-—RESPONDENTS 

Limitation Act (IX of 1908’, Sch. I, Art. 182 (5)— 
“In accordance with law”, whether means in accord- 
ance with Civil Procedure Code — Decree against 
father, providing that it is not binding on sons— 
Decree-holder applying to execute it by arrest of 
pei — Application held not in accordance with 

aw. 

The words “in accordance with law” which occur in 
Art. 182 (5), Limitation Act are general and cannot be 
construed to mean only in accordance with the law of 
Civil Procedure Code. The expression means apply- 
ing to the Oourt to do something in execution which 
by law that Court is competent to do and it does not 
mean applying to the Oourt to do something which 
either to the decree-holder’s direct knowledge, in 
fact or from his presumed knowledge of the law he 
nue have known the Court was incompetent to 


o. 

Consequently where the decree was only against the 
father and provided thatithe. loan incurred by him 
was not binding on the sons and inspite of this 
decree-holder applied for execution by the arrest ofthe 


sons : ; 

Held, that the application was not in accordance 
with law, since the Oourt could not grant the relief, 
by virtue of the decree. Khalilur Rahman Khan v. 
Collector of Btahkh 1) and Jogendra Prasad Narayan 
Singh v. Mangal Prasad Sahu (2), distinguished. 
Chattar v. Newal Singh (3), Langtu Pande v. Baijnath 
Saran Pande (4) and Amrit Lal v. Murlidhar (5), 
relied on. 

GC. A. from the original order of the 
Sub-Judge, Muzaffarpur, dated February 4, 
1936. . 

Mr. B. C. De, for the Appeitant. 


Messrs. Baldeo Sahay and Phulan Prasad 


Varma, for the Respondents. 

- Fazi Ali, J.- The only serious question 
to be decided in this appeal is one of limi- 
tation and it arises upon the following facts: 
The appellant firm. obtained a decree for 
money against the father of the respondents 
and realized part of the decretal amount 
by putting the decree into execution on 


December 22, 1930. The decree was again’ 


executed on November 18, 1931, and a third 
petition for execution was filed on March 29, 
1934. The present application being filed 
in 1935 if was contended on behalf of the 
respondents that it was barred under 
Art. 182, cl. (5), inasmuch as the previous 
application which had been made ‘on 
November 18, 1931, was nut in accordance 
with law. 

It is necessary td state here that in the 
decree which is sought to be executed, it 
wae clearly provided. that the loan incur- 
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red by the father of the respondents was 
not binding either on them or their uncles. 
Notwithstanding this provision, when the 
appellants made the third application® for 
execution on March 29, 1934, the only 
prayer which they made in that applica- 
tion was that the decree be realized by 
the arrest of the respondents. Now it has 
not been seriously disputed before us that 
the relief prayed for in this application 
was one which the Court was not com- 
petent to grant, but Mr. Bankim Chandra 
De on behalf of the appellant contended 
that an application for execution must be 
deemed to be made in accordance with 
law, if it complies with the requirements 
of O. XXI, r. 14. Mr. De tries to support 
his contention by referring us to the desi- 
sion of the Judicial Committee in Khalilur 
Rahman Khan v. Collector of Etah (1), and 
of this Court iu Jogendra Prasad Narayan 
Singh v, Mangal Prasad Sahu (2), but 
neither of these purports to decide directly 
whether an application which asks for a 
relief which the Court is not competent 
under the law’ to grant can be treated as 
an application made in accordance with 
law. On the other hand that very question 
appears to have been dealt with in Chat- 
tar v, Newal Singh (3) and Langtu Pande 
v, Baijnath Saran Pande (4). , 
In these cases it was held that the ex- 
pression applying in accordance with law 
means applying to the Court to do some- 
thing in execution which by law that Oourt 
is competent to do and that it does not 
mean applying to the Court to do some- 
thing which either tothe decree-holder's- 
direct. knowledge in fact orfrom his presum- 
ed knowledge of the law he must have knowa 
the Court was incompetent todo. Tais is 
the view which was accepted by a Division 
Bench of this Oourt also In Amrit Lal v. 
Murlidhar (5), and as at present advised 
L am not prepared to dissent from it. The 
words ‘in accordance with law” which 
occur in Art. 182 (5) are general and can- 
not be construed to mean only ‘‘in accord- 
ance with the Oivil Procedure Code”. In 
my opinion, therefore, the present applica- 
tion was not in accordance with law whs- 


(1) 15 PLT 221; 147 Ind. Cas. 323; AI R 1934 PO 
14; BLI A 62; 55 A 993; 6RPC42; 11 OW N 4L; 66 
M L J 79;(1934) ALJ 110;39 L W 126; (1934) M W 
N 33; 36 Bom. L R 237; 35 P L R 189; 38 O W N 229; 
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(2) 7 PLT 330; 90 Ind. Oas. 847; A I R1926 Pat. 
160; (1925) Pat: 315. 

(3) 12 A 64; A W N 1889, 200. 

(4) 28 A 387, 3 A L J 143; A W N 1906, 54. 

(5)3 PL T422; 67 Ind. Oas. 538; A IR 1922 Pat. 
188. 
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ther- treated as an application for execution 
or.an application for taking a step-in-aid 
of execution. I would, therefore, affirm the 
judgment ofthe :Court below and dismiss 
the appeal. There will be no order as-to 
Costs.. . . l , gu. 

Dhavie, J.—I agree. If an application 
for execution does not ecmply with the 
. requirements of rr. 11 to 14,0. XXI, Civil 
Procedure Code, r. 17 of the same order, 
a8 it now stands, empowers the Oourt to 
allow the defect to be remedied within a 
given time, and if the decree-holder fails 
to remedy the defect within the time fixed, 
to. reject. the application. Where this 
power is. not exercised and the application 
is entertained, may from one point of view 
be.said that the application is in accord- 
ance with thelaw. This, however, would 
be too narrow. and technical an interpreta- 
tion of the expression “in accordance with 
law” in Art. 182 (5), -Limitation Act. A 
Bimilar contention . was negatived by 
Straight and Tyrrell, JJ. in Chattar v. 
Newal. Singh (3) where the learned Judges, 
held. that the expression “in accordance 
with law” must mean an application to 
do something in execution which by law 
that. Court is competent todo, plainly re- 
- ferring not merely to the law of execution 
to be found in the Code of Civil Procedure 
and the Limitation Act, but to law in 
general and the learned Judges ‘held that 
the.expression excluded applications to the 
Court to do something which either to the 
decree-holder's direct knowledge. in fact or 
from. his. presumed knowledge of-the law 
he must have: known that the Court was in- 
competent.to ido. 

In the present case the sons may have 
been liable to the extent of the father’s 
assets in: their hands in view of their pious 
obligation, though that point has been 
actually contested before us on behalf of 
the respondents on the authority of Binda 
Prasad v..Raj-Ballabh Sahai (6), in view 
of the fact that the joint family included 
members: other than the father and his 
sons.. That decision, however, was over- 
Tuled. by a Full Bench of the Allahabad 
High Court in Chhotey Lal v. Ganpat Rai 
(7). -It is not- necessary on the present 


occasion to consider how exactly ;the posi-. 
tion ,of, the sons was affected. by the fact 


that they were impleaded in.the suit but 
na: decree was passed against’ them in the 
(6) 48 A 245; 91 Ind. Cas. 765; A IR 1926 All‘220; 
ALJ 273,. (f° E Se: wg 


24 ay 
(7) 571A 176; 150 Ind. Cas.411; AI R 1984 All.-590; 
(1934) A L J 483; 6 R A 1084, 
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view that the~liability was their father’s 
personal liability. Whatever may be the 
nature of the liability of the sons, 16 is not 
pretended that they were'liable to be ar- 
rested in. execution of the decree. The 
prayer for their arrest in execution could 
not, on any possible view cf the law, be 
said to have been in accordance with law. | 
It is, therefore, impossible to treat that 
application as saving limitation from“ any 
point of view. .:..  °.. ht dd te, 
Div «s . Appeal dismissed. 

oo -3 Ko RR 

{ EEEE mm 2% ¥ 


—— EEE 


L'AHORE HIGH COURT. 


` "First Civil Appeal from Order No. 156’ 


ef 


of 1936 
"ooo o! November’ 26, 1936 ~ 
A Jar Lat de CS 
Shrimati HIRAN DEVI—APPELLANT 
VETSUS 


OHANAN SHAH AND OTHERS + RESPONDENTS 
Hindu Law—Guardianship—Joint’ family - Guar- 
dian, if can be'' appointed’ ‘for person of minor— 
Appointment of‘ guardian’ to enable minor to sue, 
for partition under Guardians and ,Wards Act— 
Propriety of. ae a: eee 
There isno doubt that no guardian of ‘property, 
can be appointed in the case of co-pdrvenary property 
so as to deprive the managing member of the family 
of his right to manage, the property, It maybe that 
theré.is no prohibition in the Hiidu Law to the ap- 
pointment of a guardian ‘of the person of a minor 
member of a joint Hindu family, but where it has not 
been shown that any circumstances exist which take 
the case out of the rule that ordinarily such action 
should not be taken in the case of amember ofa 
joint Hindu family, appointment of a guardian 
under the Guardians and Wards Act is not necessary 
merely because such a course will enable the minor to 
sue for the partition of the co-parcsnary property, ms 
F. O. A. from the order of the Subordi- 
Judge, First Class, at Jhelum, dated May 3, 
1936. 
Mr. Ram Lal Anand J, for the Appellant, 
Mr. Arjan Das, for the Respondents. 
Judgment.—This appeal arises out of 
an application made by the appellant 
Shrimati Hiran Devi for being appointed 
guardian cf the person and property of 
her minor sons and a minor daughter. The 
application was oppesed by the step-brio- 
thers of the minors, the eldest oft: whom, 
the respondent before me, Chanan Shah, 
claimed that the minor were members of- 
a joint Hindu family with him and that 
the entire property was co-parcenary pro~ 
perty, he learned trial Judge - dis- 
missed the application holding that the 
entire property was co-parcenary property 
and that the allegation of -the appellant 
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that the entire property left by the father 
of the minors, R. S. Dhera Shah, came - by 
survivorship to the minors was‘not proved. 
The ground on‘which it was sought to 
deprive the respondents of an interest in 
_ the properly was that they had been sepa- 
. rated from their father during his lifetime. 
This hag rightly ‘been held by the trial 
Judge not to have been proved. Í 
There is no doubt that no guardian of 
property can be appointed in the case ‘of 
c-parcenary property soas to deprive the 
managing member of the family of: his 
right to manage the property. But it is 
contended by the learned. Counsel for the 
appellant that, in any'case, she should have 
been appointed a guardian ‘of the persons 
of- tLe minors, as there is no prohibition 
in the Hindu Law to this course. It may 
be that there is no probibition in the Hindu 
Law tothe appointment of a guardian of 
a minor member of a joint Hindu family, 
but in the present case it has not been 
shown that any circumstances exist which 
take this. case out. of the rule that ordinarily 
such.action should -not be taken in the 
case of a member of a joint Hindu family. 
The appellant's. Counsel suggests that such 
a course is necessary in corder to enable 
the mother to sue for the partition of 
the co-parcenary property, but I am un- 
able to see that the appointment of a guar- 
dian under the Guardians. and Wards Act 
is. necessary for the purpose. If circum- 
stances arise hereafter, it may be neces: 
sary. to:appoint somebody, probably . the 
mother, as the guardian of the :persons of 
the minors, but at the present stage I see 
no-necessity for such an appointment being 
made, Ms y oo a’ oo aa i A s 
It- may incidentally be remarked ‘that 
the trial Judge has expressed the opinion 
that tue interests of the mother clash with 
the-minors and.that she is nota fit person 
to be appointed their guardian. On the 
materials placed on the record this view 
ofthe learned Judge cannot be sustained. 
Tae question, however, does not arise under 
the circumstances of the case. The opinion 
expressed by the trial Judge on this: matter 
shall not, therefore, alfect any future pro- 
céedings that the parties May take. = ' " 
Formally; I dismiss this appeal with costè. 
D. o ‘Appeal dismissed. 
Tar. at -3 “a Pe E S S kz so g aw Yee 
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Hindu Laæaw—Debts—Father—Son’s liability—Suit 
against father as representative of ' ‘joint -family— 
Decree against, in such capacity—Whether binds 
joint undivided son, even if. not. party to suit— 
ecree, if can be executed after father’s death 
against joint’ family in hands of son—Pre-decree 
partition, if can be pleaded—Civil Procedure Code 
(Act V of-1908), s. 53~Scope—Father as manager 
of Hindu joint family incurring liability in personal 
capacity—Liability enforceable agatnst property in 
hands of son—S. 53, tf applies-—Decree against father 
in respect of pre-partition debt binding on property 
allotted to son—S. 53, if applies—“ Debt ," scope of. 

Where adecree has been obtained against the 
manager as representative of the joint family in res- 
pect ofa joint family liability, it will be binding on 
his undivided brothers and the entire joint family 
property can be taken in execution though the un- 
divided ‘brother was not madea party to the suit, 
This principle would a: fortiori apply to the case 
of a father andson. Therefore, where a father. or 
other manager is sued as a representative of a 
family, the other members of the family must be 
held to be substantially parties to the suit through 
such manager., The fact that they are not parties 
eo nomine will not render them any the less.parties 
to the suit. Evén ifthe decree does not show on 
the face of it that it was passed against the co-par- 
cenary, it would still bind fhe’ whole family, inas- 
much as, the father oan effectively represent the 
whole family in such euit. -It.can be executed 
against the joint family property in the hands of 
the son on the death ofths father. It does not lie 
in the mouth of the son in execution to ,say that a 
partition had taken place between him and ' his 
father. before the passing of such decree. The case 
is not different, when the manager is sued in a 
representative capacity in respect of joint family 
liability andthe other undivided members are not 
made parties, tothe suit: Dowlat Ram v Mehar 
Chand (1), Sheo Shanker ‘Ram v. Jaddo Kunwar (2), 
Lingan Gowda Dod v. Basun Gowda (3),, Kishen 
Prasad v. Har Narain Singh (4) and Jat Kishen v. 
Ram Chand \¥), relied on. |p. 103, col. 2.] 

Per Cornish,J.—Apart from s. 53, Civil Procedure 
Code, 2 Hindu son cannot be made liable - in execu- 
tion as his father's legal representative in respect 
of property which was nob property in which the 
father had any right or titleat the time of his 
death. The language ofthe section .is, sufficiently 
wide to include a lability incurred by the father 
which is enforceable against property in the hands 
of his ‘son, whether the liability was incurred by 
the father in his dapacity‘'of manager or. personally. 
In both cases it is the Hindu Law which attaches to 
the property this liability. , ip. 106, col 2 ] 


Section 53 covers a case, where there is a decree 
against the father; in. respect of @ pre-partition 
debt binding on the share- of. property allotted to 
the son in the partition. In such circumstances 
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for the purpose of s. 50,the son is to be deemed to 
be the legal representative of his deceased father 
in respect of the share taken in the partition by the 
son.’, LP. 107, col 1.) 

he word in the Hindu texts which is 
translated ‘debt’ has a wider significance than a 
present obligation to pay a liquidated sum of money, 
which isthe ordinary meaning of the word. It 
would include a liability for mesne profits incurred 
by the father before partition, although the actual 
liability was not determined in a suit until after 
the partition, Ramasubramania v. Sivakami Ammal 
(14), referred to. [¢bid.] 


O. A against an order of the Sub-Judge, 
Narasapur, dated July 2, 1936. 

Mr. N. Sivaramakrishna Iyer, for the Ap- 
pellant. 

Messrs. P. Satyanarayana Rao and S. 
Venugopal Rao, for the Respondent. 


Venkatasubba Rao, J.—This appeal 
has been brought against an order made 
by the lower Court, refusing - execution 
against the respondent. The decree that 
was sought to be executed was one passed 
in O: 8. No. 7 of 1922 inter alia against 
the respondent's father, who was defend- 
ant No.5 in the suit. Into the chequered 
history of that suit, it is unnecessary to 
enter; if is sufficient to state for the 
present purpose, that the suit itself was 
commenced in 1919 (it was originally 
numbered as 96 of 1819), that a decree for 
possession was passed against defendant 
No. 5 in May 1938, that in execution of that 
decree the plaintiff obtainted possessicn of 
the lands in October of the same year and 
that by a further judgment delivered on 
April 3, 1935, mesne pronts were awarded 
against defendant No.5 who subsequently 
died in the following June. (To avoid 
confusion it may be stated that the forma] 
decree drawn up in respect of mesne pro- 
fits bears a later date, namely July 22, 
1935, but-that is a circumstance which 
is immaterial) The plaintiff-appellant 
applied for execution in February 1936, 
praying first, that the respondent (i. e., 
defendant No. 5's undivided son) might be 
brought on the record as his legal repre- 
sentative and secondly, that the decree for 
mesne profits might be executed against 
the co-Pparcenary property in his hands. 
‘The respondent contested the plaintiff's 
right, relying upon a partition said to have 
been entered into on February 1, 1931, 
between his father and himself. The facts 
alleged by him are these: Under the parti- 
tion the lands in dispute along with 
certain other items of co-parcenary prop: 
erty Were allotted to the father who two 
days later settled these properties upon 
his wife (the respondent's mother) by a 
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deed of gift dated February 3,1931, He . 
contended that in those circumstances the 
decree passed against his father could not 
be executed against the joint family prop- 
erty which fell to his share. This con- 
tention the lower Court upheld, finding as 
a fact that the partition set up was 2. 
genuine transaction. The plaintif, who. 
has filed this appeal, impeaches the cor- 
rectness of the learned Subordinate Judge's 
order. 

It may be convenient to set out here a 
few more facts connected with O. 8. No. 7 
of 1922. Along with defendant No. 5 his 
two adult sons were impleaded as defend- 
ants Nos.6 and 7, but the respondent him- 
self was not joined, he being then an in- 
fant. Those two sons put forward an oral 
partition alleged to have been entered into 
between themselves and their father in 
1912. They asserted that they were not in 
possession of any of the items claimed, as 
the entire lands in dispute had been allot- 
ted to their father. Their contention was 
accepted and they were exonerated. So 
far as the plaintiff's claim to mesne profits 
was concerned, as the decree awarded proe 
fits only from 1916 onwards, defendants 
Nos. 6 and 7 were held not liable, apparent- 
ly on the ground that the mesne profits 
decreed were in respect of a period sub- 
sequent to the partition: see the order em- 
bodying the finding at p. 172, and the 
judgment of Ramesam, J. at p. 153 of the 
Privy Council Pleadings Book. Pausing 
here for a moment the fact that emerges 
from this brief narrative is that defendant 
No. 5 was sued as representing the family 
in respect of his joint family property. In 
fact the addition of defendants Nos. 6 and 
7 makes no difference as the claim against 
defendant No. 5 was in essence one made 
against him as representing his branch 
ot the family. The view that prevailed in 
the suit was, that defendants Nos. 6 and 7 
possessed no interest in the joint family 
property and should, therefore, be re- 
garded as having been unnecessarily im- 
pleaded. The following passage bearing 
on this point from the order embodying 
the finding may in this connection be 


quoted: , 
“Coming now to defendants Nos. 5 to 7, they form 
one group. Defendant No. 5 is the father and defend- 
ants Nos. @and 7 are his sons by his first wife. 
Defendant No. 5 has another son by his second 
wife and they two are living together as members 
of a joint family. The contention of these defend- 
ants is that the lands in suit, so far as as they are 


‘admitted to have been in possession of defendant 


No. 5, are inthe sole possession and that defendants 
Nos, 6 and 7 were not in possession of them in any 
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of the years under enquiry. Division between the 
father and the sons in the year 1912 has been set up. 
hough the partition deed has not been produced, 
evidence of subsequent acts of the parties dealing 
Separately with their respective shares has been 
adduced .. . . The oral evidence on the de- 


fendant’s side supports the contention of these de- 
fendants.” 


. Although several questions have been 
argued, I conceive that the real point to 
decide is, gid defendant No. 5 represent in 
the action his son, the respondent, who wes 
then a minor, although he was not des- 
cribed as a party on the record ? For decid- 
Ing this question a reference to the plead 
ings becomes necessary. Defendant No. 5, 
in the written statement filed by him, 
describes the lands in question as those in 
possession of his family and refers to the 
position of defendants Nos. 6 and 7 in the 
following terms: 


“All these items of property fell to the share of 
defendant No. 5 inthe partition of the property of 
the family of defendants Nos. 5,6 and 7. Defendants 
Nos. 6 and 7 have no concern in this suit: para. 7.” 


The present suit, O. S...No. 7 of 1922, is 
itself the sequel of an earlier suit, O.S. 
No. 65 of 1908, the facts’ of which also show 
that defendant No. 5 was sued as repre- 
senting his family. That was a mortgage 
suit filed by the plaintiff and certain 
others who had a subsisting mortgage 
right inter alta over the lands in question 
in the possession of defendant No. & The 
family of defendant No. 5 had acquired 
these properties under a purchase effected 
by his father, which shows that they were 
ancestral properties in the hands of defen- 
dants Nos. 5, 6 and 7. The purchase by 
defendant No. 5's father, it may be men- 
tioned, was subject to the mortgage sued 
on in the earlier action. In due course a 
mortgage decree was passed against the 
mortgagor and various other persons in- 
cluding defendants Nos. 5 to 7, and the 
properties were in execution of the decree 
brought to sale and purchased by the 
mortgagees themselves. It was to recover 
possession of the landsso purchased that 
the present suit, O. S. No. 7 of 1922, was 
filed. Among the persons who contested 
the suit, was defendant No. 5 who pleaded 
that it was barred bys 47, Civil Procedure 
Code, but eventually, as already observed, 
a decree was passed in favour of the 
plaintiff. . . 


I have narrated these facts at some 
length, with a view to show that defendant 
No. 5 was sued as representing his family 
and that it was in that capacity that he 
defended the action. The respondent des- 
| eribes himself as being 26 years old in 
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an affidavit fled by him on January 2> 
1937, that is to say, during the greater 
part of the time the suit (O. S. No. 7 
of 1922) was going on, he wasa minor. He 
became a major about 1929 but still con- 
tinued to be represented by his father in 
the suit. Granting that in the absence of 
the partition of 1931 he would be bound 
by the decree passed against his father 
and that it could be executed against the 
co-parcenary property in his possession (a 
point which I shall presently consider) the 
question arises, does the faci of the parti- 
tion make any difference? I think the 
theory of representation must imply that 
the respondent, though not eo nomine on 
the record, should be treated as though he 
himself were a party. to the suit. If this 
be 30, it follows in my opinion that unless 
he has done something which has had the 
ellect of removing him from the record, he 
must be treated as continuing to be a party 
till the date of the decree. At any rate, 
on the facts of this case it-is impossible to 
come toa different conclusion. The lower 
Court's decree was passed in 1925 and it 
was, while an appeal from that decree 
was pending in this Court, that the parti- 
tion now put forward of 1931 was entered 
into. Is it to be imagined that the respon- 
dent could, at his will, abruptly put an end 
to the representation which had gone on 
for about 12 years, producing by his act 
the strange legal result of his not being 
bound by the decree to be passed shortly 
thereafter? I think the answer to this 
question must be in negative. 


The decision of this case must in my 
opinion really turn on the question whe- 
ther a managing member can efféctively 
represent the entire joint family in a suit 
by or against him, and secondly, on the 
still more important question, whether the 
decree should show on its face that the 
claim was made by or against the manager 
in his representative character. On 
neither point it seems to me much doubt 
can be entertained in view of certain Privy 
Council decisions. In Dowalat Ram v. 
Mehar- Chand (1) the facts were these: 
The plaintiff being a mortgagee and pur- 
chaser at an execution sale of the mort- 
gaged property, sued the defendants for 
a declaration that his purchase included 
their -share of the mortgaged property and 
was not limited to the shares of the mort- 
gagors who, as the managing members of 
the joint family to which the defendants 


(1) 141 A187; 15 O 70;1P R 1888; 5 Sar. 84(P O.) 
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belonged, had purported to mortgage the 
interests of the entire family. ‘his case 
establisked two principles: first that the 
managing member could effectively re- 
present the entire family and that a aecree 


passsd against him would be binding upcn. 


all the members, and secondly, that it is 
not necessary that it should be stated in 
the pleadings in express terms that ke is 
sued or is ‘being sued as such manager; 
the suit will be deemed to have been 
-brought by or against him in his representa- 
tive character if the circumstances of the 
cate show that’ he is the manager-of the 
family and the property involved is the 
family property. . In the plaint in that 
suit, the mortgagee claimed not only to 
recover against the mortgagors the amount 
of the mortgage debt and. interest, but 
asked that he might have execution and 
be satisfied out of ihe morigaged property. 
Similarly, in his applicaticn for execution 
he asked, not that he might be allowed 
merely to feize-the right, title and interest 
of the mortgagors, but‘that he might be 
permitted; to seize .and sell the entire 
property that had been mortgaged. That 
the decree (which by the way was not 
produced before their Lordships) did not 
contain the words that the mortgagors were 
sued in their representative character is 
perfectly obvious. | 
From tke provisions of the mortgage 
deed, their Lordships came tothe conclu- 
sicn, that what was intended to be mori- 
gaged was the whole of'the mortgaged pro- 
perty and not the mortgagor's share alone. 
Relying upon ihe facts adverted io above, 
they held that the circumstances of. the 
case showed ‘that the ‘suit ‘was brought 
against the, managers in their representa- 
tive character. There is yet another prin- 
ciple, thovgh not material fo the’ present 
purpose, which this case esiablishes. The 
suit, ds already stated, was, brought by the 
mnorlgagee-purchaser and theit Lordships 
obseived that the defendants had the 
opportunity of having the questions tried 
in that suit, first, whether in fact there 
was ‘a debt due, anä'secondly, whether the 
mcrtgage was a valid mortgage’ which 
bound the ancestral property (pp. 192 and 
197). Without raising those questions, 
the defendants rested their defence on the 
ground that ‘they had, not been made par- 
tiés to the suit and consequently their 
share in the property had not been 
sold and Could not be gold under the exe- 
cution: p. 195. The result was that the 
decree’ was held tobe binding upon ‘them, 
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although they ‘had not been ‘made, parties 
to the action. This théory, of representa- 
tion was pushed further in Sheo Shankar 
Ram:y. Jaddo Kunwar (2). ‘There was a 
mortgage suit,in which a foreclosure decree 
was passed against the managing members 
of a joint Hindu family. They did,.not 


avail themselves of their rights to redeem, 


so that the order absolute was pronounced 
against them. The otker members of the 
family then brought a suit claiming that 
they were entitled to redeem. the mortgaged 
properties. ‘Their claim was negatived. 
The importance of this decisicn lies in the 
fact that the mortgagee never had notice 
of the fact that the properties had been 
acquired by the mortgagors on behalf of 
their joint family (p. 219). That shows that 
neither were the mortgagors described, in 
the plaint asthe managers of. the family 
nor was the decree passed :against_ them 
in their representative. character.’ ’ But 
from the circumstances pf the case it appear: 
ed that tle joint family was effectively 
represented. It may be worth nothing what 
those circumstances are: . oe 
“They (the mortgagors) were, at the time of acquir- 
ing the properties and also at all material times in 
the foreclosure suits the managers ‘of the joint 
family and: they acted as such -both in acquiring 
a properties and in abstaining from redeeming 
em, : 


‘In coming to the -conclusion that the 
mortgagors effectively represented the 
entire family, their Lordships refer to the > 
findings of the Courts in India (p. 220): 
In’ the passage quoted above, I regard the 
statement that the mortgagors acted as 
managers even in abstaining frem redeem- 
ing the properties as most significant. This 
case shows beyond a shadow of -doubt that 
a decree which does not on its face show 
that it was passed against co-parcenary, 
would yet be binding upon tke whole | 
family. Lingan Gowda Dod v Basan Gowda } 
(3) gives effect tothe same principle. That) 
case referred to certain lands and it was’ 
there held that a previous decree whic | 
negatived the right-of the managin 
member would, on tke grourid of rell 
judicata, be binding upin the junior mem}! 
bers of the co-parcenary. Their Lordship/i 
observe that in such cases the Court lool:s 


(2) 411 A 21€; 24 Ind. Cas. 504; A I R 1914P O 
136; 36 A 383; 18 U W N 968; 16M LT 175; (1914) 
M WN 593; 1L W 645; 200 L J 282;12AL J 
1173; 16 Bom. L R 810 (P 0). 

(3) 54 I A122; 101 Ind. Cas. 44; A I R1927 P O 
56; 51-5 450; 52 ML J472; 284 LJ 319;4O W 
N 424; (1927) MW N 352; 31 CW N 570; 29 Bom, 


ote 25 L’ W 788; 450 L J504;8 PLT 482 
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to Mxpln. 6, s. 11, Civil Procedure Code, 
1908, to see . 
“whether or not the leading member of the family 
has been’ acting either on behalf of the minors 
in their interests or, if they are majors, with the 
assent of the majors.” ` 
. Then onthe facts they came to the con- 
-Clusion that the plaintiff in the previous 
suit ‘was acting on behalf of himself and 
his minor children. It may be mentioned 
that there .was the finding ofthe Subordi- 
nate Judge in the case that the managing 
member: ‘had ctnducted thé previcus suit 
With ‘due -carey which amounts to ‘saying, 
in .{hé words of Expln. 6, referred to,above, 
that the parties, -litigated in respect of the 
right claimed, bona fide, in the former 
action. The three decisicns -of the Privy 
Council to which I have referred, relate 
to immovable property, but the principle 
of representation. applies alike to other 
transactions as well. In Kishen Prasad 
v. Har .Narain Singh (4) the suit . was 
brought in respect, of a loan and. the 
question that was raised was one of 
limitaticn. The acticn was .,originally 
brought by the managing members of. tke 
family and it was held thatthe joinder of 
the other,-members,as ep- plaintiffs after 
the expiry of the statutory period did not 
prevent the suit as originally constituted 
from being in time. It, became necessary 
to determine whether the members newly 
added were necessary purties and their 
Lordships held they were not. In ; the 
course of their judgment .they refer to two 
decisions.of the Madras High Court. The 
first case, Pisharody v. Narayanan Somaya- 
jipad (5), turned,,on co-ownership of land. 
Turner, C.J. held that all the owners in 
such a case must- be joined. and they could 
not invest. the managers with the right-to 
suein a representative capacity. Their 
Lordships ‘say that this proposition « thus 
broadly stated as to co-ownership, cannot 


be applied tothe managing members of - 


an undivided Hindu family. Then .referr- 
ing to Alagappa. Chetty v. Vellian Chetti 
(6), their Lordships obgerve that the propo- 
sition: there laid down to the effect that a 
manager cannot sue without joining all 
those. interested with him, if literally con- 
strued, goes toc far. The:,decision of the 
Judicial ‚Committee cited „above .render 
obsolete, Viraragavamma v. Samudrala (7) 
(4) 881 A 45; 9 Ind. Cas. 739; ,383 A 272; 150 W 
N 321; SAL J 256; 9M LT 343;13 OL J 245; ‘21 
M L 3 378 13 Bom. L k 359; (1912 M W N395 
(PC). , ge de ee n 
3 M234- t, a 
(6y 18 M-33;4 ML‘J 283, <- 
(7)8M208: - . - 
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and Guruvappa v. Thimma (8), I have re- 
frained from quoting in support of my view 
the Indian decisions on the point, bug to 
one decision I may refer, where the question 
has been exhaustively considered by Tek 
Chand, J.: Jai Kishen v. Ram Chand (9). 

Lastly the question remains, does the 
fact that subsequent to the suit there was 
a partition, make any difference? The 
reason for holding that the members not 
joined should be held liable is, that they 
are substantially parties to the suit through 
the manager, in other words, they are sufi- 
ciently represented, though not eo nomine 
parties .on the record. It follows from this, 
that the decree can be executed not only 
against the parties whose names appear 
but also against those who must be deemed 
to, be constructive parties. In this view it 
is immaterial whether the family continues 
toremain:joint or became divided. As 
Mayne observes : 

“All the members of the family, and therefore, 
all” their property, divided or undivided, will be 
liable for debts which have been contracted on 


behalf of the family by. one who was authorized 
to oi them. (Mayne’s Hindu Law, 9th Edition, 
8 


‘In this case the partition was, as already 
stated, entered into prior to the decree 
‘though long after the commencement of 
the suit) but that circumstance, as I have 
held above, makes no difference. .I have 
dealt with the case on the footing that de- 
fendant No. 5 was sued as representing the 
joint family of which he was the manager: 
but in addition to being the managing 
member, he happens to. be the father of 
the respondent. Both the Counsel, there- 
fore, argued the case mainly on the as- 
sumption that the décres passed against 
the father was in respect of his personal 
debt,, which the respondent as his son, was 
under a pious obligation to discharge. 
There isa legal duty cast upon the son as 
upon any other Junior co-parcener, to dis- 
Charge @, liability incurred by the father,” 
in his capacity of manager, for the family 
purposes and itis, therefore, unnecessary 
on thé facts here to invoke the doctrine 
of pious obligation. However, as stated 
above, it was argued that a decree passed 
against the father alone, though prior to 
the partition and necessarily, therefore, in 
respect of a pre-partition debt, cannot be 
executed subsequent ‘to the’ partition, 
against ‘the co-parcenary property, in the 
hands‘of “the son.’ As to'the soundness of 
this, position, although it. is supported by 

(8) 10 M 318. © no o 

(9) A I R 1935 Lah. 1; 157 Ind. Cas, 739. 
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some authority, I entertain considerable 
doubt and wish to reserve my opinion upon 
it for the present. It is then contended— 
that is the next step in the argument— 
that this position necessarily leads to the 
result thats. 53, Oivil Procedure Code, is 
inapplicable where before the father's death 
the son had became divided. With this 
view again Iam not prepared to agree at 
present, but on this point also l wish to 
make no final pronouncement. In the re- 
sult, the appeal is allowed with costs both 
here and in the Court below. 


Cornish, J.—If the debt be regarded 
asa joint family debt, I agree with my 
learned brother’s judgment: But I think 
that the same conclusion can be supported 
upon the view that the decree debt was 
personal to defendant No. 5. The appel- 
lant who had an unsatisfied decree against 
defendant No. 5 has sought to execute that 
decree after the judgment-debtor's death 
against the present respondent as his legal 
representative. He was, therefore, bound 
to have recourse to s. 50 of the Code for that 
purpose. That is the effect of the Full 
Bench ruling in Kanchamali Pathar v. 
Shahaji Rajah Sahib (10). The liability of 
the legal representative in respect of such 
unsatisfied decree is by s. 50, limited to the 
extent of the property of the deceased judg- 
ment-debtor which has come into his hands 
and has not been duly disposed of by 
him. Thatis the sole measure of a legal 
representative's liability for the debts of 
the deceased. The share of ancestral pro- 
perty which ason takes in partition with 
his father ceases to be property in which 
the father has any right or proprietorship. 
Such share becomes the separate property 
of the sonas against his father. But it 
has been decided by the Full Bench in 
Subramania Iyer v. Sabapathy Iyer (11), 
that the liability of the son under Hindu 
Law for adebt incurred by his father con- 
tinues notwithstanding a later partition 
between them. The creditor can enforce 
that liability against the son. The share, 
however, which ason has taken in a par- 
tition with the father is certainly not pro- 
perty of the father which after his death 
forms part of the father’s estate in the 
hands of the son. But then comes the 
special provision of s. 53, which says that, 


(10) 59M 461; 162 Ind. Oas. 156; A TR 1938 Mad. 
208; 70M L J 162; (1936) M WN 60; 43 LW 238; 


8 R M 946. 
(11) 51 M 361; 110 Ind. Cas. 141; A I R 1928 Mad. 


657; 54M L J 726; (1828) M W N 346; 27 LW 
688. 
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for the purpose of s. 50, property in the 
hands of a son, whieh is liable under Hindu 
Law forthe payment of a debt of the 
deceased ancestor, in respect of which a 
decree has been passed, shall be deemed to - 
bethe property of the deceased which has 
cometo the hands of the son as his legal: 
representative. A fiction is introduced. 
As Cave, J.. observed in Queen v. Norfolk 
Council (12). e 

“When you talk of a thing being deemed to be 
something, you do not mean to say thatit is that 
which it is to be deemed to be. It is rather an 
admission that it is not what it is to he deemed 
to be, and that, notwithstanding it is not that 
particular thing nevertheless, for the purposes of the 
Act, it is to be deemed to be that thing.” 

Apart from s. 53, a Hindu son could 
not be made liable in execution as his 
father's legal representative in respect of 
property which was not property in which 
the father had any right or title at the time 
of his death. The language of the section 
seems to me sufficiently wide to include a 
liability incurred by the father which is 
enforceable against property in the 
hand. of his son, whether the liability was 
incurred by the fatherin his capacity of 
manager or personally. In both cases it 
is the Hindu Law which attaches to the 
property this liability. 

In Atul Krishna v. Lala Nandanji (13), 
the view taken by one of the learned Judges, 
Agarwala, J. that s. 53, is intended only to 
deal with the case of a joint Hindu family 
and to have no application to a separated 
Hindu family. As matter of history it is 
known that the section was introduced to set 
at rest a question upon which there had 
been adivergence of opinion in the Courts 
concerning the right of » decree-holder to 
execute the decree after his judgment- 
debtor's death against ancestral property 
which had passed by survivorship to the 
judgment-debtor’s son. The state of the 
law previous to an amendment may be con- 
sidered in the interpretation of the amend- 
ing enactment, and itis permissible to use 
this knowledge for the purpose of ascer- 
taining the remedy-,gr alteration which the 
Legislature intended. But it is nota rule 
of construction that the language of an 
amending or new provision is to be limit- 
ed to the particular matter intended to be 
altered if, in the ordinary and natural sense 
of the words employed, the- enactment is 
capable of a wider application. 

I think that s. 53 covers a case such as 
the present where there is a decree against 

(12) (1892) 60 LJ Q B 379; 65 L T 222; 56 JP 7. 


(13) 14 Pat. 732; 157 Ind. Oas. 53; AI R 1935 Pat. 
275; 16 P L T 393; 1 B R691;8 RP 69. 
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the father, in respect of a pre-partition 
debt bifding on the share of property 
allotted to the son in the partition. In 
such circumstances, for the purpose of 
s. 50, the son is to be deemed to be the 
legal representative of his deceased father 
in respect of the share taken in the parti- 
tion by the son. This is no hardship to the 
son. Itis merely a matter of procedure how 
the creditor shali enforce his right of making 
him liablé for the father’s debt. It has 
been held that in the execution proceedings, 
though the factof the debt is not open to 
dispute, the character of the debt and its 
bearing upon the son’s obligation to pay 
are matters which can be challenged 
as questions arising in the execution. Fur- 
ther, under s. 47 (3) the son can raise 
the question whether he is a legal repre- 
sentative for the purpose of s. 50. And 
if the debt is shown to be of such a char- 
acter that the son is relieved of his obli- 
gation, the condition required by s. 53 to 
his being fixed with the liability of a legal 
representative will be wanting. 

On the question whether the debt in the 
present case wasa debt incurred by the 
father prior to the partition, I am content 
to accept what my brother Venkatasubba 
Rao, J. has stated in Ramasubramania v. 
Sivakami Ammal .14) that the word in the 
texts which is translated ‘debt’ has a wider 
Significance than a present obligation to pay 
a liquidated sum of money, which is the 
ordinary meaning of the word. It would 
include a liability for mesne profits in- 
curred by the father before partition al- 
though tLe actual liability was not deter- 
mined ina suit until after the partition. 
It will be a pre-partition debt in the sense 
in which the word debt is used in the 
texts. For these reasons I think the civil 
miscellaneous appeal should succeed. 

Venkataramana Rao, J.—I agree that 
this appeal should be allowed. The facts 
are fully stated in the judgment of my 
learned brother Venkatasubba Rao, J. and 
it is unnecessary to re-state them. I shall 
content myself with stating a few facts 
which are necessary for the disposal of the 
point on which I seek to rest my decision. 
At all material times in this litigation 
defendant No. 5 and his son; the respondent 
in this appeal, were members of an 
undivided Hindu family. The property 
to which the present claim relates was pur- 
chased by defendant No. ə for and on behalf 


-of the joint family which at that time 


(14) 21 L W 606; 90 Ind. Oas. 165;A I R 1925 
Mad. 841; (1925) M W N 371. 
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consisted of defendant No. 5 and defendants 
Nos. 6 and 7, his then undivided sons by 
the first wife. It was on the date of the 
acquisition subject to a mortgage. Sub- 
sequent to the purchase the mortgages 
brought a suit to enforce the mortgage 
impleading defendant No. 5 as a purchaser 
of the equity of redemption. Defendant 
No. 5 represented his family in that 
litigation. There was a decree for sale 
and in execution of the decree the mort- 
gagee purchased the property and the 
present suit has been instituted based on 
that purchase to recover possession of the 
properiy and for mesne profits in res- 
pect thereof. The plaintiffs impleaded 
not only defendant No. 5 but also his sons 
defendants Nos. 6 and 7. On the plea 
raised by defendants Nos. 6 and 7 that they 
ceased to have any interest in the suit 
properties by virtue of a partition effected 
in the family in and by which the suit 
properties fell tothe share of defendant 
No. 5, they were exonerated from the suit. 
At the said partition defendant No. 5 ob- 
tained the said properties for himself and 
his son, the present respondent, who con- 
tinued to be members of an undivided 
Hindu family. On December 21, 1925, the 
suit was dismissed and there was an appeal 
against the said decree tothe High Court. 
The High Court pronounced judgment on 
May 3, 1933, decreeing possession to the 
plaintiffs and directing the ascertainment 
of mesne’profits, and a decree for mesne 
profits was ultimately passed on April 3, 
1935. Twomonths later defendant No. 5 
died and in February 1936 the present ap- 
plication was filed to recover the amount 
by sale of the properties in the hands of 
the present ‘respondent. It was resisted 
by him on the ground that during the pend- 
ency of the appeal there was a partition 
between him and his father in and by 
which the suit properties fell to the share 
of the father and by reason of the said 
partition -the properties in his hands could 
not be rendered liable in execution on the 
basis of a decree obtained against his 
father alone. The lower Court gave effect 
to his contention. 

It is contended in appeal that by virtue 
of s. 58, Civil Procedure Code, the present 
respondent can be rendered liable in 
execution ofa decree against the father 
inspite of the partition. It seems to me 
unnecessary to go into this question on 
the facts of this particular case. A father 
in a joint Hindu family, apart from certain 
rights which he gets by virtue of his 


t 
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position: as'a father in Hindu Law, is also 
the head and manager of the joint family. 
As pointed’out by their Lordships of the 
Privy Council in’ Suraj Bunsikoer vV. Sheo 
Prasad (15) at p.16.*, the father isin all 
eases naturally and in the case of infant sons 
necessarily the manager of the Joint family 
estate. By virtue of such position as mana- 
ger, the father has got the power to re- 
present the “family in all transactions 
felating to the family. He can sue and 
be sued as: representative of his family. 
That a manager can represent the family 
in litigation has never been doubied and 
has been laid -down as pointed out in 
Kuttayan v. Mammanna Rowthan (16) 
from the earliest times by the Privy 
Council. Where the suit. relates fo a 
joint family- property and the person 
sued is either the father or the eldest 
member, the accredited head of the family, 
it must be presumed: that he was sued as 
representing his family and he need not 
be described. as such in the pleadings, nor 
should the decree ‘be -specifically passed 
against him as such. In Bissassur Lal 
Sahoo v. Luchmesur Singh (17), one Mosahab 
was sued as the heir of his grandfather 
Nath Dass for recovery of about Rs. 39,000 
on account of the rents of a certain Mouzah 
Ramnugger and it is stated that Nath 
Dass had taken alease of that from 1847- 
1854;'and a decree was passed to be recover- 
able from the property left : by the de- 
ceased Nath Dass. In execution of the 
said decree, Mouzah Muddunpore . which 
bélonged to the joint family was sold. In 
the suit Chooman, an undivided brother 
of Mosahab, was not joined. The question 
arose as to the validity of the. execution sale 
and how far it is binding on both the brother 
or'either of them. ‘Their 
the Judicial Oommiltee held the sale to 
be‘ valid and binding against both, and ob- 
a the principle which follows from 
their finding that, this family was joint, it must 
be assamed that Mosahab, Dass is sued as & repre- 
sentative of the family end that it must further 
be ‘assumed that Nath -Dass in taking the lease of 
the Mouzah here referred to, Ramnugger, in res- 
ect of which the rent was dué must be assumed 
to have taken it on behalf of the family, and that 
the débt must be deemed to be a debt from the 
family ......--Looking to the substance of the 
case! this decree‘ls’ a decree against the represen- 


; f the. family in respect of a family debt 


(P 0). l 
681; 18 Ind, Oas. 195. A ; 
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and that it is one which could be préperly exe- 
cuted against the joint property of the family 


and that Muddunpore was a part of that joint 
property.” 
‘Lhis decision clearly lays down that 


where a decree has been obtained against 
the manager as representative of the joint 
family in respect of a joint family liability, 
it will be binding on his undivided brothers 
and the entire joint family property can 
be taken in execution though thé undivided 
brotker was not made a party to the suit. 
This principle would a fortiori apply to 
the case of a father and son. [I think it 
is necessary . to refer to the other Privy 
Council decision as they have been 
already dealt with at length by my learned 
brother Venkatasubba Rao, J., in his judg- 
ment. Therefore, where ‘a father or other 
manager is sued as: representative of a 
family, the other members of the family 
must be held to be substantially parties 
to the suit through ‘such manager. The 
fact that they are not parties eo namine 
will not render them any..the-less parties 
to the suit. It was-on this principleheld 
that where a manager dies during the 
pendency of the suit or. after decree, the 
person who succeeds him .as manager can 
be brought on therecord and the other 
members of the family néed not'be made 
parties. A judgment against a person 
sued in a representative character is a 
judgment against every individual member 
covered by the representation and” there- 
fore the bar of res judicata is held to 
apply to a member of-a family not a 
party eo nomine to a litigation repre- 
sented by its manager: vide Lingan 
Gowda Dud v. Basan Gowda (3). Once 
the liability is -declared a family lia- 
bility, every item of. the joint: family 
property is bound to satisfy that liability: 
the question of division or non-division 
hardly arises. ° a ee ; 

The principle of Hindu Law is that 
members who ate united at the time a 
joint family liability is incurred, are not 
absolved from their liability by the fact that 
they became subsequently divided: vide 
Chelamayya v. Varadayya (18), at pp. 170 
and 171*. So far as creditor is concerned, 
he is entitled to huve recourse to every 
item of tho joint family property so long 
as it is in the hands of the persons who 
are under the law liable -for his debt. 
When they must be held to be parties to 
the suit, it is immaterial what the charac. 

(18) 22 M 166;9M LJ 3. Se 
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ter of the property in their hands is, 
whether it is still undivided property or 
has become separate property by division. 
In this case, at-the time of the acquisition, 
at the time of the first partition, at the 
da‘e of the - institution of the suit and at 
the date of the institution of.. the appeal, 
defendant No. 5 was. sued as a representa- 
tive of his family.and he effectively repre- 
sented the family and thus the present 
responden’. The question is did that re- 
presentation cease by virtue of the partition 
before the date of the decree in the High 
Court? The suit having been properly 
constituted, any severance of status bet- 
ween several members of the family would 
not divest the representative -character of 
the manager therein::till the. other mem- 
bers .choose to disaffirm it ; he was entitled 
to carry onthe litigation for and on be- 
half of the respondent and can he held 
accountable. in respect thereof. The estate 
of aperson dying during the pendency of 
a suit was held:to be fully represented by 
one -of .bis several» heirs brought cn the 
record in his place but. only for that par- 
pose, [much mcie so ‘in respect of a 
transaction concerning the joint family, the 
manager- who is empowered by law to 
represent: ihe other members who are 
interested therein must be deemed to 
continue to represent them till the trans- 
action is completed ' as until then the 
joint interest in, the’ transaction cannot be 
said to have ceased. But in this case it 
seems to me it would not liein the mouth 
of the present. respondent to deny the 
representative “character of his father 
At the date of. the.. partition he must be 
deemed, to have been quite aware of the 
pending . litigation and when -the suit prop- 
erty was assigned --to the :share of the 
father he must ‘be deemed: to have -also 
been clothed with the ‘necessary ‘power to 
defend the apreal in regard.thereto. If the 
present: respondent thought that. his 
father, should -not be allowed to represent 


him, it was his.duty to have come on the- 


record. Having . failed. to-.do.so, he ië 
precluded from now ‘asserting.that defen- 
dant No. 5 no longer represented’ him.’ 


Therefore the pfdcperty in the hands ofthe | 


present, respordent is liable to. be-taken in 
execution of the decree: for mesne prcfits. 
passed in this case. we be : 

In. this view it seems to’ me tLe argu- 
ment based. on» s 53 Civil Procedure 
Code, does not arise. I may add that 
I also share -the -doubts entertained by 
my learned brother Venkatasubba Rao, J. 
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in regard to the correctness of the 
decision svhich takes the view that in 
respect of a decree obtained prior to 
partition against a father alone, executien 
cannot be levied subsequent thereto 
against the co-parcenary property in the 
hands of the son. I agree in the order 
proposed by my learned brother Venkata- 
subba Rao, J. 

Do Appeal allowed. 
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_ ÅDDISON AND Din MOBAMMAD, JJ. 

| BAKHSH—PLAINTIFR—APPELLANT 
; Versus 
AZMAT ALI AND OTHERS—~DEFENDANTS 
- . —RESPONDENTS 

Custom (Pun;ab)—-Alienation — District Shahapur 
—Nangianas—Powers of alienation. 

Amongst the miscellaneous Mussalmans of the 
Shahpur District, a proprietor Having no male issue 
hes an unrestricted power of alienation in respect 
of immovable property and the Nangianas of that 
District are amongst that class, Ghulam Ali v, 
Inayat Ali (1), Ali v. Gaida (2), Bahaduri v. Qadu 
(3) and Sker Mohammad Khan v. Dost Mohammad 
Khan (4), relied on. : 

F. O. A. from a decree of the Sub- 
Judge, First Olass, Sargcdha, dated 
March 25, 1936. 

Messrs. Mehr Chand Sud and R. P, 
Khosla, for the Appellant. 

Messrs. Ghulan Mohy-ud-Din, Bhagu Mal 
and Abdul Aziz Khan, for the Respon- 
dents. r ER i 

Addison, J.—The plaintiff is the colia- 
teral of Pir Bakheh. The latter has no 
issue and executed -arale deed of certain 
land in favour of Azmat Ali, defendant No. 1. 
The suit was for a declaration that, accord- 
ing to the custom followed by the parties, 
he had no power to do so without necessity 
and thatthe sale deed dated May 25, 1934, 
would have no effect, so far as tbe rever- 
sioners’ rights are concerned, after the death 
of Pir Bakhsh. The suit has been dismissed 
on the ground that Nangianas of this Dis- 
trict, namely’ Shahpur, in the absence of 
male issue, have: unrestricted powers of 
alienation. The plaintiff has appealed. 

The learned Counsel for the appellant 
has relied on the wajtb-ul-arz of the village 
Dhareman, to which the parties belong, 
recorded at thé first settlement of 1858. 
What was stated ‘there was that in this 
village the estate of no proprietor had so 
far been alienated: but if this happened, in 
the future he would have a Tight to do.so 
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in accordance with the dasturi sircar. As 
we interpret this pbrase, this means ‘‘as 
is the practice or custom recorded by the 
suthorities’. There is a judgment of the 
Divisional Judge of this District, dated 
May 10, 1899, in favour of the appellant. 
There the phrase dasturi sircar was in- 
terpreted as meaning “‘the decision of the 
judicial authorities”, and as the Divisional 
Judge was of opinion that the trend of the 
judicial decisionsin the Province as a whole 
was against unrestricted powers of aliena- 
tion, he upheld the contention then put for- 
ward that necessity had to be established 
for sales by Nangiana proprietors. It is 
this wajib-ul-arz of 1858, and this decision 
of the Divisional Judge, that alone are re- 
lied upon by the appellant's Counsel, apart 
from certain very indefinite oral evidence 
the value of which is little or nothing. Aes 
already pointed out, the judgment is of no 
importance us the interpretation given to 
the dasturi sircar does not appear to us to 
ecrrect as it cannot be said that there is 
any such thing as general custom applic- 
able to the Punjab as a whole. Further, 
the practice of recording village custcm in 
the village wayjib-ul-arz ceasea and when 
the next settlement of 1896 came cn, cus- 
tom was only recorded in the riwaj-i-am of 
the whole tahsil or District. 

Mr. Wilson, Settlement Officer, drew up 
at general Code of Tribal Oustom in the 
Shahpur District in that year, and therein 
at p. 73 the answer of Awans and miscella- 
neous Mussalmans as regards alienation‘ of 
immovable property was that a proprietor 
having no son or son's scn can, without the 
‘ consent of agnate heirs, make a gift of 
immovable property, ancestral or acquired, 
divided or not, to a person not related to 
him. That means that amongst miscel- 
laneous Mussalmans there is unrestricted 
power of alienation in this District. Nan- 
gianas are included amongst miscellaneous 
Mussalmans. This riwaj-i-am does not con- 
tradict the earlier village wajib-ul-arz of 
1858 and is, therefore, an important piece 
of evidence entitled t> great weight. It 
wis held by this Court in Ghulam Ali V. 
Inayat Ali (1), that by custom Nangianas 
of Shahpur District have unrestricted 
powers of alienation. There are five other 
judical decisions about miscellaneous Mus- 
salman tribés to the same effect. 
Ziada (2), it was held that the Vains tribe, 


(14) AI R 1933 Lah. 158; 141 Ind. Cas, 289 (1); 34 
P L R 223; Ind. Rul. (1933) Lah. 145, 

(2) A IR 1935 Lah, 208; 158 Ind. Oas. $412; 37 P 
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who belong to the miscellanedus Mussal- 


man tribes, had unrestricted powers of 
alienation. The same was held as regards 


Harrals of this District—another miscel- 


laneous Mussalman tribe--in Bahaduri v. 
Qadu (3), and about Tiwanas in Sher 
Muhammad Khan v, Dost Muhammad Khan 
‘4), There are two other decisions of the 
Subordinate Courts to the same effect as 
regards Khokhars and Kuts, these also 
being miscellaneous Mussalman “tribes: see 
Exs. D.-1 and D.-2. The riwaj-i-am has 
thus been followed in six cases by the 
Courts while there is only one case where 
it was not followed and in that case the 
riwaj tam or customary law of the District 
was not referred to. It follows that the deci- 
sion of the Subordinate Judge is correct 
that it has been established that.amongst 
Nangianas of the Shahpur District there is 
unrestricted power of alienation. We, there- 
fore, dismiss the appeal but make no order 
as to costs. 
D. Appeal dismissed. 

2 I R 1921 Lah. 210;60 Ind. Oas. 526; 3 Lah. L 


(4: A I R 1925 Lah. 231; 78 Ind, Oas. 451. 





PATNA HIGH COURT. 
Oivil Appeal No. 1391 of 1932 
April 14, 1937 
Mosaumap Noor anp MADAN, Jd. 
LAKHAN SAHU AND OTHERS — 
DEFENDANTS — Å PPELLANTS 
Versus 


SHYAM SUNDAR OHAKRAVERTI anp 
ANuTSER— PLAINTIFFS AND OTHERS— 
DEFENDAN TS— KESPONDENTS, 

Hindu Law—Widow—Money taken for necessities 
and money taken for permissible expenses —Distinc- 
tion—Duty of creditor in each case. 

There is always a distinction between the money 
taken for the necessities of a widcew, which are 
more orless ofa compulsory nature and money 
taken for permissible expenses. In the former case 
each transaction must be dealt with separately. 
The creditor has only to prove necessity ora bona 
fide inquiry about its existence. But in the latter, 
the subsequent conduct and expenditure of the 
limited owner may also have to be taken into con- 
gideration. The entire position of the estate must 
come under review. Hach transaction cannot be 
dealt with separately. No doubt, this is hard upon 
the creditor, but it cannot be helped. He enters 
into transactions With a limited owner and advances 
money for limited permissible purpose and must 
take the risk of if. 


U. A. from the appellate decree of the 
District Judge, Muzaffarpur, dated August 
17, 1932. 

Dr. P. K. Sen and Mr. S. K. Mitra, for 
the Appellants. 


1937 


Messrs. K. P. Jayaswal, S. N. Dutt, 
G. P. Das, G. Mohammad and D. Lal, for the 
Respondents, l 

Mohammad Noor, J.—This isan appeal 
against a decree of the District Judge of 
Muzaffarpur, confirming that of the Subor- 
dinate Judge of that place and has arisen 
out of a suit instituted by the plaintif- 
respondents for setting aside certain 
alienations by a Hindu widow. The plain- 
tiffs are tte reversionary heirs of one Ganga 
Prasad Chaudhuri who as it now appears, 
died some time in 1871, though the date of 
his death was represented by the parties 
in the trial Court as 1891. The alienation 
impugned by the plaintifis is principally 
an usufructuary mortgage executed by 
the widow of Ganga Prasad in 1903 in 
favour of the predecessor-in- interest of the 


defendants first party for a sum of Rs. 2,000 


which, as mentioned in the deed, was 
raised for building a temple for the benefit 
of the soul of her husband. According to 
the plaintifis the money was not used for 
building the temple which according to 
them hud already been completed long 
before the mortgage. The deed was also 
characterised as invalid for various reasons. 
It further appears that after executing 
this usufructuary mortgage the lady 
sold the-fight of redemption in the year 
1910. The purchaser Dasrath Chaudhuri 
in his turn sold it ia 1913 (1916 in the judg 
ment of the learned District Judge is a 
mistake) to one Narayan Tewary. The 
plaintiffs characterised there transactions 
also as fraudulent and ineffective and 
wanted to avoid them as well making the 
heirs of Dasrath Chaudhuri and Narayan 
Tewary, defendants inthe suit. The sales 
by the lady in favour of Dasrath Chaudhuri 
in the year 1910 and by the latter in favour 
of Narayan Tewary in the year 1913 were 
held to be invalid by the trial Court, 
and their representatives did not prefer any 
appeal, So far as that matter is concerned, 
the decree of the trial Court is final. 

We are, therefore, concerned with the 
defence of the defendants first party who 
are the representatives of the mortgagee. 
Their defence was that the money was in 

fact spent on the temple which was built 
in compliance with the wish of the lady's 
husband Ganga Prasad Chaudhuri and 
that the transaction was valid. Three 
questions arose for the determination of 
the Court: (1) whether the mortgage was 
genuine and whether the money raised by 
it was in fact spent on construction of the 
temple; (2) whether the alienation was 
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reasonable under the circumstances of the 
case; and (3) was the temple constructed 
for the benefit of the soul of the deceased 
Ganga Prasad Ohaudhuri’ or was it a 
device to deprive the reversioners of their 
inheritance. 

The trial Court decided practically all 
the three points in favour of the’ plaintiffs. 
It came tothe conclusion that the temple 
had been built long before the mortgage 
in question and that it was not a real and 
genuine pious act. It, therefore, gave the 
plaintiffs a decree with mesne profits. The 
mortgagee-defendants appealed and though 
the learned District Judge has disagreed 
with the trial Court on some points and has 
come to the conclusion that the money was 
in fact spent for building the temple which 
was not completed before the time of the 
transaction, he has dismissed the appeal as 
he held that in building the temple the 
lady was not actuated by a pious desire to 
benefit the soul of her husband but that it 
was a device to make provision for her 
sister's son, Mahabir Chaudhuri, and taking 
into consideration the properties which 
about a year later (in September 1904) she 
dedicated for the purpose of the temple 
and of which this Mahabir Chaudhuri was 
appointed a shebait, he has held that the 
alienation for the temple was not reason- 
able. The mortgagees have preferred this 
second appeal. 

When ‘this appeal was first heard by us 
it was pointed out on behalf of the respon- 
dents that certain conclusions of the 
learned District Judge were based upon 
his misreading of the evidence. For 
instance, while dealing with the fact whe- 
ther or not the femple was under con- 
struction in the year 1903 when the 
mortgage in question was executed, the 
learned Judge relied upon the evidence of 
the P. W. No. 2, Bansi Chaudhuri which 
according to him was to the effect that the 
Pran Pratishtha (installation of the idol 
in the temple) was performed in the year 
1312 (1905). The learned Advocate for 
the respondents urged that the Jearned 
District Judge had misquoted the evidence 
of the witness and that in fact the witness 
had stated 1302 (1895). Then the deed 
by which the lady dedicated properties to 
the temple was not onthe record though 
the Courts below relied upon the dedica- 
tion. We, therefore, decided to look into 
the evidence ourselves and directed the 
preparation of a paper book and also 
ordered the plaintiff-respondents to pro- 
duce the original or an authenticated copy 
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of the Samarpannama whereby the lady 
dedicated’ sorhe property for the use of the 
temple. Now we have gone through the 
whole evidence carefully and have looked 
into the Samarpannama. One important 
discovery made by usis that the parties 
in order to serve their own purposes pub 
down the date of the death of Ganga 
Prasad Chaudhuri as‘1891. The Samar- 
' pannama makes it absolutely clear that 
he died in the year 1871, twenty years 
before the date given by the parties. 

Now the question of law which really 
arises in this case is simple and is not dis- 
puted by the plaintiffs. 
that it is permissible for a Hindu widow 
in “possession of her husband's estate to 
alienate a small portion of his property 
for ‘the benefit of his soul and such a 
transaction is binding upon his heirs. The 
alienation should not, however, be a device 
for transferring «property and thereby 
depriving the heirs of their legal rights. 
AsI have said the learned District Judge 
has held that ‘as a matter of fact: the 
transaction in question did not come with- 
in ‘the limits which the Hindu Law has 
imposed upon the right of alienation of 
a Hindu widow for: purposes which are 
not essential. J 

‘Now the Samarpannama recites that 
Ganga‘ Prasad Chaudhuri had a desire to 
build a temple and dedicate properties for 
its use, as he had no male issue but he 
died without- carrying out: his-object. On 
account of the fact that he was largely 
indebted, the lady was unable to raise 
funds for the construction of the temple 
and was unible to fulfil the desire of her 
husband for a period of about 33 years, 
but asthe debts were paid up by the sale 
of: properties ‘and ‘money could be raised, 


she started to build the temple, finished- 


it and:: proceeded to dedicate the properties 
for the use of the temple. It has been 
urged -by the respondents with some 


amount of force that- the story in the- 


Samarpannama about: the desire of the 
husband to build a temple and dedicate 
property to it is not correct. It appears 
from this deed that Ganga Prasad Chau- 
dhuri had- two daughters who survived 
him and it is highly unlikely that he 
would think of: making over his properties 
to a temple and thus: deprive his daughters 
from inheriting them. The learned Dis- 
trict Judge has disbelieved the story that 
the temple was built according to the 


direction: of Gange Prasad Chaudhuri,- 


because he thought that it was construct- 
So BES h aE er e a dies xsi _ 
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ed long after his death. Before him, the 
date: of his death was stated to be 1891. 
and he considered 12 to 13 years as too 
long a period to elapse, but as a matter of 
fact ‘it was ‘not only 13 years but 33 years, 
and for the reason given by the learned 
District Judge and that urged by the res- 
pondents, I am also‘of opinion that the 
story about the deceased having asked his 
wife to construct a temple does not seem 
to be correct. ° 

The next point which arose in the case 
was whether in fact the money raised by 
this mortgage was spent for building the’ 
temple. I have said that in this matter 
the two Courts below have come to two 
different conclusions. The learned Suber- 
dinate Judge held that the money was not 
spent on the temple, but the learned Dis-. 
trict Judge has come to a contrary conclu- 
sion. No doubt, one of the grounds on 
which hs came to this conclusion was 
based on mistake in reading the date of the 
Pran Pratishta mentioned by P. W. No. 2 
as 1312. We have read the evidence our- 
selves andit is clear from the context and 
also from the figure as written in the ori- 
ginal deposition that the year is really 
1302. However, this’ is the evidence of 
the plaintiffs’ witness and we are not pre- 
pared to differ from the findings of the 
learned District Judge in this respect. 
We accept his finding that the money was 


.in fact spent for the construction of the 


temple.- The temple had cost Rs. 8,000 
and a portion of the costs was met from — 
an earlier sale of another village Gouspur 
Hijra. Now the question is whether this 
expenditure is such as the Hindu Law 
allows and is binding upon the rever- 
sioners. I have said that the léarned Dis- 
trict Judge in deciding the bona fide . of 
the lady and the reasonableness of the 
expenditure has taken into consideration 
the total expenditure on the temple, that 
is to say, what was spent upon it before 
this particular mortgage and what was 
spent on it after the mortgage. Dr. Sen, 
the learned Advocate for the appellants, 
hss conlended that the mortgage should 
be considered on its own ‘merits and that - 
the learned Judge has erred in taking into 
consideration the subsequent dedication of 
the property by the widow which the 
mortgagee could not have anticipated. 
We further contended that at any rate - 
under the--circumstances of the, case the’ 
plaintiff should not be allowed to. question 
the mortgage as he ratified the dedication 
and became a shebaitof the temple.. I am. 
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unable to accept this contention. There 


is always a distinction between the money. 


taken for the necessities of a widow, 
which are more or less of a compulsory 
nature and money taken for permissible ex- 
penses. In the former case each transaction 
must be dealt. with separately. The cre- 
ditor has only to prove necessity or a bona 
fide inquiry’ about its existence. But in 
the la’ ter, the subsequent conduct and 
expenditure of the limited owner may also 
have to be taken into consideration. The 
entire position of the estate must come 
‘under review. Each transaction cannot 
be dealt with separately. No doubt, this 
is hard upon the creditor, but it cannot 
be helped. He enters into transactions 
with a limited owner and advances money 
for limited permissible purpose and must 
take the risk of-it. In this particular 
case, the defendant advanced money for 
the purpose of the temple. He had not 
only to see that the money was going to 
be used for the temple but had to see how 
Much money had already been spent upon 
it and how much more was still required, 
for not only for the completion of the 
temple but also for making provisions for 
its maintenance, 
tion of the lady in erecting the temple is 
an important factor, it cannot be said that 
her subsequent conduct should be ignored. 
- The learned District Judge has used the 
subsequent dedication of the property not 
only to show that the expenditure upon 
the temple was disproporticnate but also 
in order to decide what was the governing 
idea which prompted the lady to construct 


the temple. A man’s intention can only’ 


be: judged by surrounding circumstances. 
[The earlier and the subsequent transac- 
tions’cannot therefore be ignored. ‘Taking 


all-the circumstances into consideration ` 


the learned District Judge- has come to a 
finding of fact that in building this temple 
Khe lady was not-actuated by a desire to 


benefit the soul of her husband but wanted ` 
He had ° 


to make provision for her‘nephew. 
not erred in law and the finding is binding 
n's, j l i 


The learned Advocate for the appellant 
has; however, contended that the plaintiff 
is debarred from questioning tLe buna fides 
of 4he lady in constructing the temple as 
subsequent to her death he ratified the 
dedication and in fact joined with Maha- 
wir’ Chaudhuri and became a cc*shebait 
with him. What really happened is this. 
Kt'is clear from the ‘various documents 


. L7i—15 & 16 
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which bave been placed before us that 
when the lady died, her entire property 
and all her affairs were in possession of 
Mahabir ‘Chaudhuri, her nephew. The 
plaintiff's evidence is, and I see no reason 
to disbelieve him, that he was not allowed 
to take possession of even that portion 
of the property which was left undisposed 
of by her. On-the Ekadasi day that is 
the day on which her sradh was to be per- 
formed, two documents came into exis.ence 
One was a Samarpannama by which the 
plaintiff made over a portion of the property 
which came to him by jnheritance to 
the deity in return of which Mahabir 
Chaudhuri mage him a co-shebait. By the 
second deed he made over certain properties 
independently to Mahabir Chaudhuri and 
his relations. -These transactions obviously 
show that the plaintiff was in helpless 
condition and had no option but to enter 
into these transactions, otherwise there 
seems'to be no reason why he should 
have transferred a portion of the property 
inherited by him to the relations of the 
lady. There is not one word in the 
documents (namely Exs. A and B) which 
have been relied upon by the defendant 
to show that the plaintiff ever admitted that 
the expenditure on the temple was legal 
or binding upon him. He found himself 
faced. with -the- position that a temple had 
been built ‘and property dedicated. He 
could not touch the temple. 


The-only option which he had was to 
take steps to have the dedication seb ` 
aside. That was expensive. He wanted 
to make a good. use of a bad bargain and 
thought that if by transferring a small 
property he could make himself a co-sha- 


bait; he would be benefiting himself. In . 


fact he also ratified an earlier transaction, 
that is the sale of Gouspur Hijra to one 
Buldeo Prasad. His evidence is that he got 


' Rs. 4,000 cash from him in order to ratify 


that transaction... Because a portion of . 
the alienation for the purpcse of the 
temple has under certain circumstances 
been accepted by the plaintiff, it dces not 
follow that the expenditure was either 
legal or justified or in any way binding upon 
him. On the whole, the suit has been . 
Ag, however, we do not 
find that the plaintiffs asked for surrender 
of possession and the defendants refused ., 


‘it, we think that the plaintiffs should not 
‘be allowed mesne. protits for the period 


The . 


prior to the institution of the suit. 


- decree’ of the trjal Court will be moditied 


lid 


accordingly, and with this modification 
the appeal is dismissed with costs. 
Madan, J.—I agree. 

D. Appeal dismissed. 


LAHORE HIGH COURT 
Civil Revision Petition No. 699 of 1936 
January 14, 1937 
TEK CHAND, J. 
KESHAV OHANDER—DzgrenpantT 
— PETITIONER 
= versus 
SHER SINGH—P taIntirF— 


RESPONDENT 

Transfer of Property Act (IV of 1882), s. 108— 
Principle of—Applicability in the Punjab—Coven- 
ant for quiet enjoyment—Limits of . doctrine— Lease 
—Sub-lease by lessee receiving advance—Lessor 
forcibly ejecting sub-lessee—Sub-lessee’s .suit for 
refund of adiance—Covenant for quiet enjoyment, 
doctrine of, if helps sub-lessee. 

Although s. 108, Transfer of Property Act, is not 
in forces in the Punjab, the principle underlying 
that section, relating to the covenant for quiet enjoy- 
ment, 1s of universal application and apphes as much 
to the territories in which the Transter of Property 
Act, isin force as to those to which that Act has 
not been extended. Where a lessor covenants to 
indemnify the lessee against all persons, this is bus 
& covenant to indemniiy against lawful bibie. 

Where N leased his garden fora term of 99 years 
to K and K sub-let it for 1 year to S$ receiving 
half the lease money in advance, but during this 
period N and others rorcibly ejected s before he could 
gather the crop and S brought a suit against K for 
recovery of money paid in advance, etc: 

Held, that if k had broken the terms of the ori- 
ginal lease and on his default N was entitled under 
the tems of that lease or under the general law, to 
resume possession, the defendant was certainly 
liable to refund to the plaintiff the amount received 
by him in advance and also to indemnify him for 
any loss caused thereby, Lf, however, theact of N 
Was unjustified and they entered into possession 
unlawfully as trespassers, the covenant tor quiet 
enjoyment would not help the plaintift. dindu 
Bhusan v. Moazam Alt (1) and Vaskurt Ayyanna v. 
Vedangt Gangayya (2), relied on. 

C.K. P. ot the decree of the Additional 
Judge, Small Oause Court, Amritsar, 
dated August 31, 1936. 

Mr. Charanjiva Lal Aggarwal, 
Petitioner. 

Mr. Mehr Chand Sud, for the Respond- 
ent. 

Judgment.—A garden at Amritar þe- 
longs to Nazir Hussain, Abia Ali and 
Asguar Ali, sons of Muzanur Ali. On Uc- 
tober 19, 1954, they leased it for a term 
of 99 years to Keshav Unander. On Oc- 
tober 17, 1935, Keguav Chander sub-let the 
garden forone year to Sner Singh tor 
Ks. 020. One-half ot the lease money, i. e.s 
Rs. 262-8, was paid in advance and sher 


Singh was jet in possession. It appears 


for the 
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that in April, 1935, the owners, Nazir 
Hussain, etc. forcibly ejected Shbr Singh- 
the fruit crop. 
Accordingly Sher Singh -brought a suit 
against Keshav Chander for recovery of 
Rs. 500, claiming a refund ofi the amount 
paid in advance, the amount paid as 
dalali, the costs of keeping watch over the 
garden and taking out weeds, and Rs. 48-8 
as damages. 

The main plea raised by thé defendant 
was that the plaintiff was not entitled to 
a decree as he allowed Nazir Hussain to 
enter into possession without any lawful 
title and, indeed, in collusion withhim. It 
was also urged that the plaintiff was not 
entitled toa refund of the advance, as he 
had made default in paying the balance 
of the lease money in the month of March. 
It was further contended that no damages 
had really occurred or could be claimed. 
The trial Judge has. passed a decree in 
favour of the plaintiff for Rs. 475 with pro- 
portionate costs. l 

It seems tome that the real point, on 
which the decision of the case turns has 
not been considered by the Court below. 
The lease by the defendant to the plaint- 
iff no doubt, contains a covenant for quiet 
enjoyment, but it ıs quite clear that his 
liability depends upon the question, whe- 
ther the actof his lessors (proprietors) in 
entering into possession of the garden 
was lawful or not. If the defendant had 
broken the terms of the original lease and 
on his defauit Nazir Hussain, etca were 
entitled, undertheterms ofthat lease or 
uuder the general law to resume posses- 
sion, the defendant is certainly liable to 
refund to the plaintiff the amound receiv- 
ed by him in advance and also ‘to in- 
demnify him for any loss caused thereby. 
If, however, the act of Nazir Hussain and 
others was uDjustitied and they entered 
into possession unlawfully as trespassers, 
the covenant for quiet enjoyment would not 
help the plaintiff. This argument appears 
to have been put forward before the learn- 
ed Judge of the Court below but he dis- 
missed it wita the cry ptic remark that s. 108 
ofthe ‘transfer of Property Act is not 
in torcein the Punjab. ‘This is, no doubt, 
true but the ,principle underlying that 
section, relating to the covenant for quiet 
enjoyment, 1s of universal application ‘and 
applies as much to the territories in which 
tue Transfer of Property Actis in force 
as Lo those to which that Act has not been 
extended. It is settled law that where a 
lessor covenants to indemnify the lessee 
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against all persons, thisis: but a covenant 
to indemnify against lawful title and, as 
observed by Woodfall, in his standard 
work onthe lawof Landlord and . Tenant, 

i8 18 80 

“because, as it regards such acts as may arise 
-from rightful claims, a man may well be supposed 
‘fo covenant against all the world; but it would 
be an extravagent extension of such a covenant, 
if it were good against all the acts which the 
folly or Thalice of strangers might suggest; and, 
therefore, the law bas properly restrained it within 
its reasonable import; that is to rightful title.” 


See also to thesame effect Indu Bhusan 
v. Moazam Ali (1) and Vaskuri Ayyanna 
v. Vedangi Gangayya (2). 

No copy of the lease granted by Nazir 
Hussain and others in favour of Keshav 
Chander is on the record, nor is there any 
finding by the learned Judge as to whe- 
ther the defendant had broken any of the 
_ conditions of the lease, and, therefore, Nazir 
Hussain and others were justified in taking 
A aaa of the garden from the plain- 
tiff. - 


In these circumstances I am constrained ` 


to hold that there has not been a proper 
trial of the case andit must be remitted 
for fresh enquiry onthe point mentioned 
above. I accept the petition for revision, 
set aside ihe judgment and decree of the 
Court below and remit the case toit for 
disposal in accordance withthe foregoing 
remarks. ; 

The costs shall abide this event. 

N. Petition accepted. 
' (1) AT R 1929 Cal. 272; 117 Ind. Cas. 838; 83 C W 

N 106; 49 O L J 252; Ind. Rul. 1929 Cal. 598. l 

(2) A IR 1933 Mad. 465; 144 Ind. Oas. 16; Ind. 
Rul. (1933) Mad. 367; 28 L W 263. l 





PATNA HIGH COURT 


Miscellaneous Civil Appeal No. 237 of 1936 -© 


April 2, 1937 
MUHAMMAD NOOB, J. 


SOMAR RAM AND ANoTHER—APPELLANTS 
Versus 


BUDHU RAM— RESPONDENT 

Chota Nagpur Tenancy Act (VI of .1908),s. 76— 
Land. tenure—“Thica dwami"’—Incidents of— State- 
ment in Sifton Settlement Report, as to non-trans- 
ferability of “dwamithica” — Admissibility under 
Evidence Act (I of 1872), ss, 35, 48, 57 (13), 32, to prove 
custom of non-transferability—S, 76, Chota Nagpur 
Tenancy Act, whether affects custom of non-trans- 
Serability of ‘dwami thica’ — Landlord and tenant— 
Tenuncy, tnalienable at inception—Reason of in- 
alienability disappearing — Tenancy, if becomes 
alienable—Unilateral act of tenure-holder, whether 
breaks custom of inalienability of holding. 

The name thica dwami inthe Record of Rights in 


Ohota Nagpur is given to a cultivating tenancy 


Which partakes largely in its origin and develop- 
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ment ofa raiyati character and is in facta raiya} 
tenancy which bas grown into a tenure. Tikay 
Krishna Prasad Singh v. Budhan Manjhi (1yang 
Jagdishwar Dayal Singh v. Bulak Mahto (2), relie 


on. 

Settlement Report of Mr. (now Sir) Sifton, who was 
deputed by Local Government to investigate and 
record the incidents of the tenancies ofthe district 
and the customary rights and liabilities of the holders 
thereof, containing the statement that dwamt thicasg 
being in their origin cultivating tenancies are by 
custom non-transferable is admissible under s. 35, 
Evidence Act, to prove the custom of non-transfer- 
ability of the dwami thicas as the statements in the 
report were made in discharge of an official duty, 
and preparation of the records was enjoined on 
him by law, that is,the Chota Nagpur Tenancy Act; 
secondly, hig opinion about the custom being the 
opinion of an officer who made special enquiry into 
it and was likely to know the existence of the custom, 
1s admissible under s. 4", Evidence Act. It isalso ad- 
missible under s. 57 (13), it being a book of reference. 
Lastly, the Settlement Report would be admissible 
under s. 32, without examining the author, it being 


very expensiveto call him as a witness, In the 
matter of Shyam Lal Shah (3), relied on. 
Section 76, Chota Nagpur Tenancy Act, enacts 


that nothing inthe Act shall affect any custom, usage 
or customary right not inconsistent with or not ex- 
pressly, or by necessary implication modified or 
abolished by its provisions. The non-transferability 
of dwami thicas is not inconsistent with any pro- 
vision uf the Act and therefore that custom must 


prevail. 

The custom is of absolute non-transferahbility of 
dwamithica and, even a landlord cannot sell the 
tenure for arrears of rent but can eject the tenure- 
holder. 

It cannot be said that a tenancy, which at its 
inception was inalienable, has become alienable when 
the reason fòr its inalienability has disappeared. 
Ashutosh Deo Ghatwal v. Bansidhar Shroff (9), 
referred to. I 

The transfers of tenure by holders in violation of 
the custom, which must be taken to be the law, 
cannot in any sense be said tohave broken the 
custom, nor do they discredit the incidents of the 
tenure mentioned in ‘the Settlement Report. An uni- 
lateral act of tenure-holder cannot destroy the 
incidents of tenancy. 

Mis. O. A. from the order of the Judicial 
Commissioner, Ohota Nagpur, dated April 7, 


1936. 


-Mr. G. C. Mukharji, for the Appellants. 
Mr. S. S. Bose, for the Respondent. 


Judgment.—This appeal arises out of 
an execution proceeding. The appellanis 
in execution of their money decree against 
the respondent wanted to sell certain pro- 
perties of his described in khewat No. 3/3 
and shamtlat khewats Nos. 3/4, 3/5 and 3/7 
of village Ahardih in the District of Hazari- 
bagh. The interest held by the judgment- 
debtor according to the Record of Rights 
is dwami thica, a peculiar tenure in Chota 
Nagpur. The judgment-debtor objected to 
the sale on the ground that his interest 
was not saleable. The executing Court, 
Mainly relying upon the Sifton's Settle- 
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ment Report of Hazaribagh where the inci- 
dents of dwami thica tenures are mentioned, 
allewed the objection and refused to sell 
the properties This order has been upheld 
by the learned Judicial Commissioner. The 
decree-holders have preferred this appeal. . 

Mr. G. C. Mukharji, who has appeared 
on behalf of the appellants, has attacked 
the order of the Courts below on the fol- 
lowing grounds: (1) The nature of the 
tenancy makes it itranaferable and the 
custom of non-transferability has not been 
proved. The settlement report is no evi- 
dence of custom. (2) Assuming that the 
dwami thica is not transferable, the pro- 
tection is for the benefit of the landlord, 
and not that of the tenant. This restraint 
on the right of transfer does not apply to 
involuntary transfers. At any rate the 
tenure should -be allowed to be sold 
leaving it to the landlord to question the 
sale if he likes. (3) Whatever may be the 
incidents of thica dwami in general, this 
particular tenure has lost its character of 


- non-transferability as it has been transfer- 


red from time to time. At any rate the judg- 
ment-debtor is estopped from questioning 
the saleability of this tenure. I shall take 
up the grounds in the order in which 
they have been mentioned. Regarding the 
first point, the argument of the learned 
Advocate is this. Dwami thica is a pro 
perty. All properties are saleable unless 
exempted from sale. Dwami thica has not 
been exempted by s. 60, Civil Procedure 
Code. If the landlord has created a tenure, 
and imposed a condition of non-transfer- 
ability, the condition is void, unless it is 
for the benefit of the’ landlord. Even if 
the condition be for the benefit of the 
landlord, nevertheless the tenure can be 
sold- subject to the right of the landlord 
to avoid it. He relied upon s. 10, Transfer 
of Property Act, and on para. 232 of Sifton’s 
Settlement Report of Hazaribagh and con- 
tended that as the tenures of that District 
have in -course of time become alienable 
no exception’can be made in favour of the 
dwami thica which is a tenure. In order 
to determine the force of this argument it 
is necessary first of all to exumine what 
a dwamithica is. The words dwami thica 
are not to be found in the leases of these 
tenures. It was intrcduced (if l may say 
so, coined) by the Settlement Department 
for a particular kind of tenure found in 
Ohota Nagpur. This class of tenure has 
not been’ specifically dealt with in the 
Chota Nagpur Tenancy Act. When the 


settlement authorities found that there 
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were tenure-holders who had non-resumable 
and heritable rights in their tenures and 
the rent was not fixed in perpetuity as 
that of mukarraridar, they called this class 
of tenure-holders dwami thicadars. The 
incidents of such a tenure were. considered 
in this Court in Tikait Krishna Prasad 


Singh v. Budhan Manjhi (1) where Macpher= 


son, J. pointed out that the name thica 
dwamiin the Record of Rights in Chota 
Nagpur is given to a cultivating tenancy 
which partakes largely in its origin and 
development of a raiyati character and is- 
in fact a raiyati tenancy which has grown. 
into a tenure. In para. 195 of the Settle- 
ment Report the learned author says: 

“The status of dwamt in the Record of Rights has 
been restricted with a few exceptions not here 
material to cultivating tenancies which ` though 
they now must be interpreted as tenures partook 
largely in their origin and development of a ratyate 
character. They are in fact raiyati texancies which 
have grown into tenures.” 


The same is the observation of another 
Bench of this Court in Jagdishwar Dayal 
Singh v. Bulak Mahto (2). Therefore, it is 
clear that dwami thicas were at the time 
of their origin cultivating tenancies which 
under the peculiar circumstances of the 
locality have grown up intoa tenure. The 
author of the Settlement Report has record- 
ed onthe basis of what he found in the 
locality that on account of the fact that 
they were in origin cultivating tenancies, 
they are by custom nottransferable. The 
learned Advocate, however, has contended 


that the Courts below were not justified in 


relying upon the Settlement Report for’ 


proof of the custom of non-transferability 
of the dwami thicas. He argued that the 
report could not be used in evidence unless 
the authcr of the report is examined. In 
my opinion, this argument is untenable. 
Mr. (now Sir James) Sifton, till recently the 
Governor of Bihar, was-the Settlement 
Officer in the ‘District of Hazaribagh. He 
was deputed by Local Government to in- 
vestigate and record the incidents of the 
tenancies of the District and the customary 


rights and liabilities of ihe holders thereof. > 


His report, which is an official 
admissible under s. 35, Evidence Act, 


as the statements in the report were made | 


in discharge of an official duty, and pre- 
paration of the records was enjoined on 
him by law, that is, the Chota Nagpur 


(1) 7 Pat, 752; 111 Ind. Cas. 675; A I R 1928 Pat. 451; 
9P LT 379 


(2)10 PLT 359; 121 Ind, Cas 360; AI R 1929 Pat, 
376; Ind, Rul. (1930) Pat, 136, ne $ 


book, is- 
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-Tenaney Act. Then s. 48, 
enacts that: 

_ “When the Court has to form an opinion as to 
the existence of any general custom orright, the 
opinion as to the ex'stehce of such custom or right 
of persons who would be likely to know of its exist- 
„ence if it existed, are relevant. ” 


Evidence ` Act,- 


.. Therefore, the opinion of the author of 
the Settlement Report about the custom 
of non-{ransferability of dwami thica is 
the opinion of an officer who made special 
‘enquiry intoit and was likely to know the 
existence of ihe custom, the custom of 
non-frausferability being connected with 
the origin and development of the dwami 
thica. The origin of tenure is also a matter 
of public history, andif the Court has to 
form an cpinion in respect of. the history 
of the tenancies in the district in general, 
it may under s. 57 (13', Evidence Act, 
resort to books or daeuments of reference. 
‘Settlement Report is certainly a book of 
reference. The learned Advocate, however, 
relied upon s. 60, Evidence Act, and 
contended that ifthe author of the report 
formed .an opinion about the existence 
of a custom, he ought to have been exa- 
mined; but there is a proviso to this 
section which is to the effect that : 

“The opinions of experts expressed in any treatise 
commonly offered forsaleand the grounds on which 
such opinions are held, may be proved by the pro- 
duction of such treatise. Ifthe author is dead, or 
cannot be found, ete., he cannot be called as a witness 
without an amount of delay or sxpense which the 
Court regards as unreagonable.” ` 

Then s. 32, Evidence Act, also provides 
that the opinion of any person on the ex- 
istence of public right or customs or matters 
of the existence. of which; if it existed, he 
would have been likely 
and when such statement was made before 
any controversy as to such right, custom, 
or matter had arisen, can be proved without 
calling the man who has made the state- 
ment if his evidence cannot be procured. 
without such arhount of delay or expense 
which the Court under the circumstances 


‘of the case considers unnecessary. Now the. 


author of the report having investigated 
and studied, the origin of tenures and the 
custom in respect of them was an expert 
on the matters he wrote in the report and 
ai the time when the case was heard was 
‘occupying the position of the Governor 
of the Province. It is obvious that calling 
himi as a witness would have cost unnecess- 
ary- expense. His opinion is expressed in 
a book which he had written in the course 
of his official duty under the orders of 
Government, The hook is commonly offered 


a 
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' Eight of them relate to this village and I 
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for sale. Therefore the contents of the ree 
port are admissible without examining the 
author. This view was adopted by ,he 
Allahabad High Court ın In the matter of 
Shyam Lal Shah (3). The learned Advocate 
for the appellant, however, relied upon a 
Privy Council decision in Garurudhwaja 
Prasad v. Saparandhwaja Prasad (4) but 
there is nothing in the judgment of their 
Lordships which supports the contention 
that under the circumstances of the case 
the examination of the author of the report 
was necessary. I, therefore, overrule this 
contention. 


Now according to the Record of Rights, 
the tenure in question is thica dwami. It 
has been held in this Court in the two 
cases I have already referred to that in 
their origin the tenancies were cultiva- 
ting or raiyati tenancies. This opinion of 
the author ofthe Settlement Report has 
been accepted by this Oourtin the two 
cases referred to above. The report says 
that as a general custom, dwami thicas are 
inalienable. This statement about custom 
must be accepted unless the contrary is 
proved and it was for the decree-holder 
to rebut the presumption of the Record of 
Rights about the tenure being dwami 
re- 
corded in the Settlement Report was not 
prevailing. This has not been done. It is 
true that a number of documents (about 
thirty-five) have been filed to prove that 
thicas have been transferred. 


shall deal with them later. The remaining 
ones are in respect of other five or six 
villages. Almost all of them with one or 
two exceptions are of dates after the 
Record of Rights of the district was pre- 
pared. They do not disprove the custom. 
Nor are they sufficient to show that the 
custom of non-transferability of dwami 
thica was broken. There is nothiag ‘to 


_show that these transfers were recognized 


by the landlord as a matter of right. Both 
the Courts below have held that the 
deeree-holder has not established the custom 
of transferability of dwamt thicas and 
the finding is conclusive. Now s. 76, 
Chota Nagpur Tenancy Act, enacts that 
nothing in the Act shall affect any custom, 
usage or customary right not inconsistent 
with or not expressly, or by necessary 


(3) AIR 1925 All.- 648, 86 Ind. Oas. 729; 49 A 848; 


A 186 Civ. 
Dia A 37, 27 I A 238; 10M L J 267;50 W N33; 


2 Bom. L R 831; 7 Sar. 724 (P O). 
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implication modified, or abolished by its pro- 
visions. The non-transferability of dwami 
thicas is not inconsistent with any provi- 
sion of the Act and,.therefore, that custom 
must prevail. 

The next branch of the argument of the 
learned Advocate was that the non-trans- 
ferahility is for the benefit of the landlord 
and, therefore, the restriction cannot apply 
to involuntary transfere. He relied upon 


a decision of the Calcutta High Court in - 


Golaknath v: Mathura Nath (5). In that 
case the question for consideration was 
whether a ccvenant against transfer in a 
lease invalidates it in a case of involuntary 
transfer. It was held that it did not. It 
is obvious that this decision has no appli- 
cation tothe present case where the non- 
transferability is not based upon any 
covenant between the landlord and the 
tenant but upon the custom based upon 
the nature of the tenancy itself. The 
- learned Advocate, however, contended that 
if the tenure was not transferable, it was 
. for the benefit of the landlord and it wag 
_transferable with hie consent and it was 
for him to object and not for the judg- 
` ment-debtor. Herelied upon the decision 
in Anundo Roy v. Kali Prosad (6) and the 
decision of the Privy Council in the same 
case reported in Kali Prasod Singh v. 
Anundo Roy (7). Both these decisions 
relate to ghatwalis of Kharagpur. The 
ghatwalis stand upon a different footing. 
They are service tenures and consent of 
landlord ‘is necessary for their transfer as 


it is he .who is by transfer deprived of the 


service for which the tenures were created. 
But non-transferability of dwami thicts is 
based upon custom which has grown along 
with the growth cf the tenures them- 
selves. As I have said, dwami thicas in 
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‘which in course of time developed: into 


tenures. It is wnuecessary to enter into 
much debated controversy whether the 
cultivating tenancies were transferable 
under the custom of the country. An 
elaborate discussion will be found in a 
Special Bench derision of the Calcutta High 
Court in Chondra Binode Kundu v. Ala 
Bux Dewan (8). a 

The fact remains that the cnstom re- 
corded is absolute non-transferability and, 
as Ishall show, even the landlord cannot 
sell the tenure for arrears of rent but can 
eject the tenure-holder. It appears from 
the Settlement Report of Hazaribagh 
(para. 232 to which reference has already 
been made) that in Chota Nagpur at any 
rate the relation between the landlord 
and the tenure-holder was of a personal 
character and the T p were not 
transferable. They were granted for the 
purposes of reclamation and it is obvious 
that in such grants regard must be had to 
the position of persons who are most likely 
to develop the lands. As the author of the 
Report has pointed out, in course.of time 
the Civil Courts began to sell the tenures 


. and now except where the custom has not 


been broken (asin the case of dwami thicas), 
the tenures are not transferable. ‘The last 
argument ofthe learned Advocate was that 
in this. particular case this tenure has 
lost its characteristic of non-transferability; ’ 
in other words, he contended that the 
custom has been broken. He relied upon 
a number of documents to show that the 
tenure in auestion had from time to time 
been transferred and the reason of non- 
transferability is no longer applicable. By 
the courtesy of the learned Advocate for the 
appellant, I have examined the khatians and. 
terij of the khewats which are sought 


d Eo t > to be ' 
their origin were cultivating tenancies sold. ‘The position is this: 
+ sé: and in possession of | Land Tn possossian nen pwned otal 
Khewat No. the tenure-holder. aaa era acre aa ar 
Pe eT eRe ee In acres. In acres, In acres. In acres 
3/3 3.02 es ar es re” ae 
3/4 2.14 1.17 3.31 
317 rer 1.41 3.69 
4.46 37.42 16.38 58.26 


The argument of the learned Ad | 
Vv 
was thatas there isa very small on 
uncultivated land, no question of develop- 
ment arose. The judgment-debtor there- 
fore, must be held to be an ordi 
(5) 20 O 273. aiai 
(6) 10 © 677, l l 
(7) 15 © 471; 151 A 18; 5Sar, 121 (P 0). . 


tenure-holder and his tenure was liable to 
be sold. First of all, as the khatian shows, 
there is still some uncultivated land in 
ihe tenure. Then it cannot be said ihata 
teDancy, which at its inception wa 


(8) 48 C 181; 58 Ind. Cas. 353; A I R 1921 Cal, 45; 3} 


O L J 510; 24 Ò W N 818 (F B), 
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inalienable, has become so when the 
reason. for its imalienability has disap- 
peared. In Ashutosh Dzo Ghatwal v. 
Bansidhar Shroff (9, where it-was urged 
that when the reason of non-saleability of 
the ghatwalis ‘of the Santal Parganas was 
rio longer existing, the ghatwalis could be 
sold and the maxim Cessante ratione legis 
cessat et ipsa lex was sought to be applied. 
Their Lordships observed : l 

i “The contention really amounts to a claim that a 
-Court of law can inquire into the present utility of 
an ancient incident of tenure and annul it and its 
enjoyment by the raling power, whenever in its 
opinion the incident has survived its usefulness. 
This is a matter of policy, and not of the inter- 
pretation of legislative instrument or of application 
of general law and is beyond judicial powers.” 


The next argument was that as there 
have been transfers of the shares of this 
particular tenure by the judgment-dettor 
himself, he is now estopped from raising 
the question of non-saleability of the 
tenure. Exhibits A, A-4, A-5, B, B-l, O, O-1 
and C-2 are documents showing transfers 
of different kinds of some interest or the 
other in the tenure. But these transfers 
in viclation of the custom, which must be 


"e n e uM 
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be said to have broken the custom, nor do 
they discredit the incidents of the tenure 
mentioned in the Settlement Report. The 
dwami thicadars are not the only persons 
who are interested in preserving the cus- 
tom. There are the ratyats who may as 
well claim that their interest should not 
be jeopardized by the introduction of 
strangers as their immediate landlords. 
The landlord of the tenure is also inter- 
ested, because under the Chota Nagpur 
‘Tenancy Act, when the interest of a tenant 
(s. 59, Chota Nagpur Tenancy Act). A 
therefore, destroy the incidents of the 
tenancy. No question of estoppel arises in 
this case. The most which can be said is 


a 
a VeA ia = w ten e me ve eee 





| been made and by virtue of which the 
transferees have taken possession of the 
| land and have been recognized as such by 
the landlord should stand and the trans- 
feror and the landlord cannot turn round 
and question them. But inthis particular 
| case the tenure is sought to be sold in 
‘execution ofa simple money decree. No 
'doubt, the money claim, as it appears 
i from the judgment of the suit in which the 
| decree in execution was passed, was based 
| (9) 9P L T 549; 109 Ind. Oas. 730; AIR 1928P 0 


32 Ò W N 890; 28 L W 798 (PO). 
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taken to be the law, cannotin any sense . 


is not saleable, he is entitled to eject him | 


unilateral act of a tenure-holder cannot, - 


similar to one under r. 46 can 
that those transfers which have already- 


177; 55 I A 249; 7 Pat.744; 48 O L J64;55MLI7;. 
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upon mortgages, but we are not here 
called upon to enforce those mortgages but 
to enforce a simple money decree which 
was passed on the basis of those transe- 
tions. Furthemore, even if w2 assume that 
the dwami tenures are transferable with 
the consent of the landlords, there is noth- 
ing to show that the landlord has cons- 
sented. and in my opinion it shoald not 
be sold when itis known that the title of 
the auction-purchaser will depend upon the 
pleasure of the landlord. Iam. therefore, 
of opinion that the views of the Courts 
below are correct, and I dismiss this appeal 
with costs. 


D. Appeal dismissed. 
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Civil Procedure Code (Act V of 1908), ss. 60, 51, 
O. XXT, r. 486— Belonging to judgment-debtor' in g. 60, 
meaning of—Debts, if includes shares of debts— 
Share of debt not attachable—Power of Court to make 
prohibitory order for ends of justice, 

The expression ‘belonging to the judgment-debtor’ 
in s. 60, Civil Procedure Code, does not mean ‘belong- 
ing to the judgment-debtor alone’, inasmuch as such a 
reading would make the shares of movable or im- 
movable propertiés exempt from attachment and sale 
ag such shares are attachable and saleable. Tha 
word ‘debts’ does not merely mean entire debts but 
means also share of debts. A share of debts due to 
the judgment-debtor jointly with another person can 
be attached in execution of the decres against the 
judgment-debtor. Section 51, Civil Procedure Code 
contemplates sale without attachment, Even ifa share 
ofa debt cannot be attached under O. XXT, r. 46 or 
under any other rule prescribed, a prohibitory order 
be made under the 
inherent powers of the Court where the Court finds it 
necessary for the ends of justice. 


C. A. from original orders of the 
Sub-Judge, Rangpur, dated June 22, 
1935. 


Messrs. Atul Chanara Gupta, Bankim 
Chandra Banerjee and Gobinda Charan 
Dutta, for the Appellant. . 

Messrs. Bireswar Bagchi and Priyanath 
Bhattacharjee, for the Respondents. 

Judgment.—The appellant in these two 


‘appeals obtained two decrees for money 


from the Original Side of this Court on 
August 24,1933. He got these two decrees 
transferred for execution to the Court of 
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the Subordinate Judge, Rangpur, and ap- 
plied for execution by attachment and sale 
of the share of respondent No. 1, who is 
ofie of the judgment- debtors in the mortgage 
money due to him under a registered mort- 
gage bond for Rs. 2,31,500 executed by Raja 
Gopal Lal Roy Bahadur of Tajhat in favour 
ef the said judgment-debtor and his bro- 
thers on July 14, 1931. On April 18, 1935, 
the learned Judge issued writ of attachment 
under O. XXI, r. 46, Civil Procedure Code. 
Thereupon respondent No. 1 raised objec: 
tion to the attachment on the ground that 
the share ofthe debt was not liable to be 
attached and sold under law. The learned 
Subordinate Judge gave effect to this 
objection and ordered the attachment to be 
withdrawn and subsequently struck off the 
execution cases. Hence these two appeals 
by the decree-holder. 

The only point for determination in these 
two appeals is whether the learhed Judge 
was right in withdrawing the attachment 
and striking off the execution cases. Under 
8. 60, Civil Procedure Code, debts belonging 
to the judgment-debtor and all movable or 
immovable properties belonging to him over 
which he has a disposing power which he 
may exercise for his own benefit are liable 
to attachment and sale in execution of 
decrees. It is not disputed by the learned 
Advocate appearing cn behalf of respon- 
dent No.1 that the share of the mortgage 
debt in question does not come under the 
proviso to s. 60. His contention, however, 
is thar the word “debts" in s. 60 means 
entire debis and not share of debts. In 
other words, he asks us to read the expres- 
sion “belonging to the judgment-debtor" 
as “belonging to the judgment-debtor alone.” 
We are unable to accept this contention 
inasmuch as such a reading would make 
the shares of movable or immovable pro- 
perties exempt from attachment and sale ag 
it is not disputed that such shares are 
‘attachable and saleable. ft is next con- 
tended hy the learned Advocate for the 
respondent that the share of a debt cannot 
be attached under O. XXI, r. 46 of the 
Code. 
“debt” in cl. (1) (a) and (i) in tke rule must 
have the same meaning as the word “debt” 
in cl. 3 of the rule and as the words “his 
debt" incl. 3 mean the debt due to the 
judgment-debtor alone and not to judg- 
ment-debtcr and other persons jointly, the 
word “debt” in cl. 1 must also mean a 
debt due to the judgment-debtor alone. In 
suppoit of his contention he relied upon 
the decision of the Court of Appeal in 
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Macdonald v. Tacquah Gold Mines Co. (1). 
That case is an authority for the proposi- 
tion that the share of a debt cannot be the . 
subject-matter of a garnishee proceeding 
under the’ rules of the Supreme Court, 
1875. By r, 46 of the Civil Procedure Oode, 
1803, ns it now stands after its amendment 
in 1935 see rr. 46-A to 46-H, a garnishee 
order cannot be made even when a mort- 
gage debt is due to the judgnvent-debtor - 
alone if the garnishee denies the debtor. 
refuses to pay the amount of debt into 
Court. 

Tt is next argued by the learned Advo- 
cate for the respondent that if the share 
of a debt is not. attachable under r. 46, it 
is also not saleable, because the very fact 
that the Legislature has: not prescribed any 
mode of attachment of a share of a debt 
is a sufficient indication that the share of 
a' debt is not saleable as there cannot be 
a sale without attachment. By s. 51 (b) of 
the Code subject to conditions and limita- 
tions prescribed by rules, the Court may on- 
the application of the decree- holder, order 
execution of the decree by attachment and 
sale or by sale without attachment of-any 
property. The section, therefore, contem- 
plates sale without attacLment. Even if a 
share of a debt cannot be attached under 
O. XXI, r. 46, or under any other rule pres- 
cribed, a prohibitory order similar to one 
under r. 46 can be made under the inherent 
powers of the Court where the Court finds 
it necessary for the ends of justice. It 
appears that a large amount of money is 
due to respondent No. 1 jointly with his 
brothers from the Raja of Tajhat. Res- 
pondent No: 1 is entitled under the law to 
assign his share of the debt for his own 
benefit and on such assignment the assignee 
would stand in the position of a co-mort- 
gagee with his brothers. A co-mortgagee 
is entitled to realize the entire mortgage 
debt from the. mortgagor jointly with the 
other co-mertgagees. If the mortgagor does 
not pay the money and if the otker co- - 
mortgagees refuse to join the assignee ina 
suit to enforce a mortgage, the assignee 
alone can sue’ for recovery of the entire 
mortgage money in the presence of the 
other co mortgagees for the benefit of all 
of them. Respondent No. 1, therefore, has 
a disposing power in his share of the 
debt which he may exercise for his own 
benefit. 

It is, however, contended by the learned 


Advocate for the respcndent that the pro- 


‘(D (1881) 13 Q B'D 535; 53 L J Q B 376; 51 L T210; 
32 W R-760, a 
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pondent No. 1 or of any other person under 

-O. XXI, r. 4L of the Code and t? proceed 
with the execution cases according to law 
in the light.of the observations made aBove. 
There will be no order for costs in these 
two appeals. Let the record in this case be 
sent down as early as possible. 
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‘ hibitery order under r. 46 was rightly with- 
= drawn by thellearned Subordinate Judge, in- 
asmuch as it would interfere with the righis 
vof the brothers‘of respondent No. T to‘realize 
-the mortgage debt frem the mortgagor and 
' with the rightsof the garnishee to get a’ 
: valid discharge of the mortgage. debt by 


tthe payment of the mortgage money to all 
‘the three mortgagees. So far as the rights 
.of thee brothers are concerned, the pro- 


-hibitory order does not prevent them 
“from enforcing their rights under 
the mortgage according to law. If 


the mortgagor wants to pay off the entire 
mortgage money and get avalid discharge 


he can depcsit the amount in Court under - 


‘gs: 83, Transfer of Property Act. On the 
other. hand if the prohibitory order is 
withdrawn and respondent No.1 and his 
brother realize the mortgage money, it 
would be very difficult for the decree-holder 
to realize from respondent No. 1 his share 
of the money.’ For the -ends of justice, 
therefore, the prohibitory order served on 
respondent No. 1 and the mortgag r should 
be maintained. No precedent was cited 
before us in support of the view that the 
respondent No. 1's share of the mortgage- 
‘debt cannot be sold by the executing Court 
in execution of the decrees and the sale 
proceeds cannot be appropriated by the 
appellant towards tbe satisfaction of his 
decrees. Weare informed that the mort- 
gagors equity of redemption has now 
vested in the Court of Wards. There was 
a discussion at the Bar as to whether it 
would be to: the ‘interest of all the parties 
concerned, to-have a Receiver appointed in 
respect of respondent No. l’s share of the 
mortgage-debt instead of the sale of that 
share. 

As the learned Advocates appearing: for 
parties in this case could not come to any 
definite agreement in this matter: and as 
there was no prayer fer the appointment of 
a Receiver in the petitions for execution, 
we do not express any opinion in this con- 


nection and leave the question open bet- - 


“ween the parties to be agitated in the 
Court below either in these execution pro- 
ceedings or in any other subsequent execu- 
tion proceedings. The result, therefore, is 
that these appeals are allowed; the order of 
the learned Subordinate Judge in.thes¢ two 
execution cases withdrawing the attachment 
and striking off the execution cases are 
not set aside. 
the extent of respondent No. 1’s share in 
the’ mortgage débt after giving the decree- 


holder an opportunity of examining. res- ` 


He is directed to determine. 


N. Appeals allowed. 
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KALU AND OTAERS—RESPONDENTS 

Easement — Acquisition of — User for statutory 
period as of right should be established—Presumption 
of-user, if rebuttable — ‘As of right’, meaning of— 
Presumption, if arises, until expiry of statutory 
period~ Owner of servient tenement can show, in 
absence of user that there was no grant and clatmant's 
acts amount to trespass. — 

When an easement is claimed the plaintiff has to 
establish user for the statutory period. He has to 
establish that the user was as of right, but the law 
presumes that it was as of right, that is to say, that 
it had a lawful origin, ifthe plaintiff proves open 
and notorious user. That presumption, however, is 
rebuttable and the defendant may show, if he can, 
thatthe facta are such that the user was not as of 
right; e.g„ hecat show thatthe user was under 
licence not amounting to a grant,or he can show 
fraud in the sense it is used in relation to this 
subject, or he can show force, or he can show secrecy, 
These latter would go to destroy the effectiveness of 
the user; the former would go to show that it was 
not as of right. The words ‘as of right’ signify no 
more than that the enjoyment must be by a person in 
the assertion of a right, Alimooddeen v. Wuzeer Ali 
(4), followed. . 

(Case-law discussed. | 

It is difficult to see how before the statutory 
period bas expired any person using a way 
over another's land or exercising an easement 
over another's land without any grant could be free 
from the danger of being treated asa trespasser, 
The attitude of the law, is to raise after a certain 
period, that isto say the period prescribed in the 
Limitation Act, an irrebuttable presumption that the 
person exercising the easement for that period has 
been granted a right. But until that period has come 
to anend, there is no such presumption, and in the 
great majority of cases it would be open to the owner 
of the servient tenement, in the absence of the 
statutory presumption, to show that there was no 
such grant and to show in effect that the acts of 
the person claiming a dominence amounted to a 


trespass. 


8. C. A. from the appellate decree of the 
Court of the District. Judge, Nimar, dated 
January 2, 1934, in Civil Appeal No. 118 
of 1933 confirming the decree of the Court 
of the Subordinate Judge, Second Class, 
Khandwa, dated October 9, 19338, in Civil 
Suit No, 380. of 1932. 


122 


Mr. S. B. Gokhale, for the Appellant. 

Mr. R. Kaushalendra Rao, for the Res- 
pondent. 

Judgment.—Counsel for the appellant 
has, in my opinion, said everything that 
could possibly have been said in support 
of this appeal which, nevertheless, fails. 
It is urged that according to the Hasements 
Act it is not sufficient to show user to 
establish a right of easement, but if is 
necessary to show, in the words of s. 15, 
that a right of way or other easement has 
been peaceably and openly enjoyed by the 
person claiming title thereto, as an ease- 
ment, and “asof right,’ without interrup- 
tion, and for twenty years. [tis said that 
that is stressed in para. 2 of the plaint 
and that it is necessary for a person alleg- 
ing user “asof right” to lay the founda- 
tion of fact by alleging the facts on which 
the legal conclusion is to be based that 
it was as of right. That has not been 
done in this case and the learned Appel- 
late Judge has made no findings as to 
it. - 
It is quile true (and I wish it were 
better appreciated in these Provinces) that 
the purpose of a pleading is to allege 
facts. It is also true th«titis not neces- 
sary to allege law. It is true again that 
if the allegations of fact made by one side 
are embarassing as being too vague, itis 
the duty of the otLer side to ask for 
further particulars, and if the other side 
goes into Court without knowing what case 
is going to be made against bim that is 
his mistake. But here, in my opinion, if 
there be a defective pleading at all, it is 
one that had no substance in the course 
of the trial. The material issue raised 
inert the plaintiffs have acquired the right of 
easement to flow their nistar and rain water 


through the drain at X as shown in the map 
“over the defendant's land as shown in the map.” 


I understand nistar in this connection 
to mean that water which, if it remained, 
would be'contrary to gocd management. On 
that issue the contest raged as to along 
what channel tLe water which went from 
the plaintiffs’ land flowed: Didit go along 
' the line the defendant said? Did it go 
along the line the plaintiffs said ? 

Both Judges have concurred in taking 
the view that it went along the line the 
plaintifis said. That question of fact once 


having been established, nobody seems to - 


have imagined that there could be any 
other conclusion but that the answer to 
Issue No. 1 was in the affirmative. _Now, 


< 
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however, I am pressed with Siti Kanta Pal 
v. Radha Govinda Sen (1), where a Bench 


of the Calcutta High Court observe : 

“The contention of Mr Mukherji that the finding 
of the lower Appellate Court, that therehad been user 
for avery long time, was sufficient for an easement 
by prescription is untenable on another ground, 
For the creation of a right of easement by pre- 
scription, there must not only be a peaceable and 
open enjoyment without interruption for 20 years 
but that enjoyment must be an enjoyment as of 
right. In the present case, there is no finding that 
the enjoyment was of that character. It was cons 
tended on behalf ofthe Pal defendants that long user 
was sufficient fora finding of an enjoyment as 
right. This is a proposition of law to which I am 
unable to accede. Whether an enjoyment is as of 
right or not is, in my opinion, a pure question of 
fact, and enjoyment as of right cannot be inferred 
pit matter of course from a finding of user 
only.” 

It- is pointed out, however, that the pro- 
position above-mentioned was obiter, as in 
that case there was no peaceful enjoy- 
ment for 20 years. The question as to 
what precise meaning is. to be given to 
the words “as of right” has agitated the 
Courts both in England and in India. 
Perhaps the fullest consideration of these 
words is to be found in the judgment in 
Tickle v. Brown (2), where Lord Denman 
examined the various possible alternatives, 
He has been considering the various pos- 
sibilities and rejecting a variety. His con- 
clusion is as follows: 

_"“Tt seems, therefore, that the ‘enjoyment as of- 
right’ must mean an enjoyment had, not secretly 
or by stealth, or by tacit sufferance, or by per- 
mission asked from time to time, on each occasion or 
even on many occasions of using it; but an enjoyment 
had openly, notoriously, withput particular leave 
at the time, by a person claiming to use it with- 
out danger of being treated as a trespasser, as a 
matter of right, whether strictly legal by pre- 
scription and adverse user or by deed conferring 
the right, or though not strictly legal, yet lawful to 
the extent of excusing 2 trespass, as by a 
consent or agreement in writing not under seal, in 
ease of a plea for forty years, or by such writing 
or parol consent or agreement, contract or licence 
in case of a plea for twenty years.” 

In Moody v. Steggles (3), Mr. Justice Fry 
(as he then was) observes : 

“Where there has been a long enjoyment of prop- 
erty ina particular manner it is the habit, and, in 
my view, the duty, of the Court, so faras it law- 
fully can, to clothe the fact with right” 

In Alimooddeen v. Wuzeer Ali (4), Mr. 
Justice Markby considers the difference 
between the English and the Indian Acts. 


(1) 56 O 927 at p 930; 119 Ind. Cas. 293: 330 WN 
517; A I R1929 Oal. 542; Ind. Rul. (1929 Cal. 


(2) (1836) 43 R R 358 at p. 382;4 A & E369: 6 N &. 
M250; LH & W 769;7 LJ (ws) K B 119. 
E (3) (1879) 12 Oh, D 261 at p. 265; 48 LJ Oh, €39; 41 


(4) 23 W R 52, 
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He observes : ` 

“The Munsif seems to think tbat the words 
‘as of right’ in s. 27 of that Act, mean user without 
trespass. I think those words do not mean that, 
and that they mean user in the assertion of a 
a right. There is ground, not doubt, 
for the Munsif’s opinion jin the view that has 
been taken of the same words wunder the 
English Prescription Act, but after much 
consideration I think that the words in the 
Indian’ Act mean what I have above stated. If 
the observations of Lord Wensleydale inthe judg- 
ment in Bright v. Walker (5;, be compared with the 
observations of thé same learned Judge in Flight 
v. Thomas (6) it, will be seen what were the dificul- 
ties which arose upon that interpretation of those 


„werds in the English Act, I think we ought to 


e om mw 


=- m m- > 


- ese te 


ee ae i a e ae 


eee et 


do our utmost to prevent the introduction of those 
‘difficnlties here. And giving to the. words “as of 
right” what I consider to be their true meaning, 
and also their accustomed meaning (for they are 
a well-known legal expression) I think they sig- 
nify no more than (as I have said) that the enjoy- 
n must be by a person in the assertion of a 
right.” : 

In Konda Reddi v. Ramasuami Reddi 
(7) it is observed: 

“The enjoyment is required to possess two pro~ 
perties, viz.. that it must be as of right without 
interruption and it must be as aneasement The 
first quality is intended to show that enjoyment 
by license or under a contract which would not 
amount to a . grant of an easement, would 
be ineffectual to create a right by prescrip- 


tion.” 

In Kunjammal v. Rathinam Pillai (8) 
it w.s Held that there is a preeumption 
that the user was of right where long 
user is proved. The same view was taken 
in Piare Lal v. Ishaq Lal (9) where it 
was decided that 

“an open user continued without interruption for 
a long time and not shown to be attributable to 
any permission on the owner's part is prima facie 
evidence of enjoyment as of right” 
and the presumption is that the user is 
as of right. Soalsoin Nazir Hussain v. 
Aulad Haider (10) it. was held that the 
plaintiff claiming a right of way must prove 
enjoyment for tke statutory period, and that 
he has done so as of right. The view ex» 
pressed by Banerji, J., in Khuda Bakhsh v. 
Taj-ud- Din (11) which is not dissimilar to 
that expressed in Siti Kanta Pal v. Radha 
Gobinda Sen (1) was not followed for, al- 
though the learned Judges agreed with the 


(5) (1831 OM &R 211 atp 219; 4 Tyr. 50% 3L J 
(8) Ex. 250; 40 R R 538. 7 
p © (1840) Íl A &E 688 at p. 693; 3P & D 449; 52 R 


(7) $8 M Lat p. 3; 17 Ind. Cas. 112; 6 Jo W 564. 
(8) 45 M 633; 66 Ind. Cas. 11; 15 L W 266; (1922) 
M WN 143; A I R 1922 Mad. 5; 31 M L T 150; 42 ML 


J 417. 
(9) A I R1926 Lah, 522; 95 Ind. Cas, 269. 
(10) AIR 1926 Pat. 460; 96 Ind. Cas. 1010; (1926) 


Pat. 264. 
` (1) 80 WN 359. 
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citation they made, they observed that : 
“that learned and ‘distinguished Judge proceeded 
to say that although no case of per.nissive user 


` may be set up by the defendant, still it is fur the 


plaintiff to establish that the user has been of 
right. The question jis really one of fact andin 
my opinion it is not possible, to the extent to 
which Banerji, J., did go in that case. The rule ig 
well established in England that a party enjoying 
an easement acted under a claim of right until 
the contrary is shown; see Gale on Eesements, 
10th Edition, page 227. Now the rule under what 
circumstances an easement can be acquired is the 
same in England as here. In order to establish 
a right of way in Englend it must be proved 
that the claimant has enjoyed it for the full period 
of twenty years and that he has done so as of 
right; but if it should be the caseof the defend- 
ant that the enjoyment was by violence or by 
stealth or by leave asked from time to time, it is 
for the defendant to allege that case sand establish 
that case, In Radha Kishen v. Sunder Lal (19), 
it was held that where there’ is evidence of long 
enjoyment in a particular way, it is the habit and 
duty ofthe Court, so far as it lawfully can, to 
clothe the fact with right.” — 
That directly follows the above citation 
from the judgment of Mr. Justice Fry in 
the well-known case of Moody v. Steggles 
(3) 
\ i è 
Bearing in mind the above cases, it ap- 
pears tome that the fcllowing represents 
the lawin India. A plaintiff has to estabe 
lish user for the statutory period. He has 
to establish that the user is as of right. but 
the law presumes that it is 4s of right, that 
is to say, that it has a lawful origin, if the 
plaintiff proves open and notorious user. 
That presumption, however, is rebuttuble 


and the defendant may show, if he can 


that the facts are such that the user was not 
as of right? e g, he can show that the 
user was under licence not amounting to 
a grant, orhe can show fraud in the sense 
it is used in relation tothis subject, or he 
can show force, or -he can show secrecy. 
These latter would goto d stroy the effec- 
tiveness of the user; the former would go 
to show that it was not as of right. In 
the old case of Campbell v. Wilson (13) it 
was held that where there was no evidence 
to show thatthe way over another's land 
had been used by permission, such user 
over 20 years exercised adversely and 
under a claim of right was sufficient to 
enable the jurs to raise the presumption 
of a grant. In Saminatha Mudaly v. 
Velu Mudaly (14), Sir John Wallis, the 
then Chief Justice of the Madras High 
Court observed in a passage quoted in 


(12) AIR 1934 Pat. 1; 148 Ind. Oas. 215;6 R P` 
l. 
(13) (1803) 3 East 294: 7 R R482, 


(1434 L W 128; 35 Ind. Cas. 749; (1916)2 MWN 
192: 20 M L T 544; A I R 1917 Mad. 386. 
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Kunjammal v. Rathnam Pillai (8): 
“On the other hand the user of the’ plaintifis 
may be presumed to be as of right and to havea 


lawful origin, and of | 
ifs right can be suggested such an origin can be 


resumed.” 
j In my opinion, therefore, on: the facts 


kere found it follows that as a matter of 
law the presumption applies that there'was 
not merely a user for the requisite period, 
but a user as of right. I arrive at that 
conclusion while respectfully agreeing with 
the remarks of Markby, J., in Alimooddeen 
y. Wuzeer Ali (4) whose conclusion as to 
the meaning of the term “as of right” I 
prefer to that part of Tickle v. Brown \2) 
which appears to suggest that for the per- 
son to be using asof right, he must be 
using in some capacity that removes him 
from the danger of being treated as a 
trespasser. I find it'difficult to see how 
‘during the period before the statutory 
period has expired any person using a 
way over another's. land cr exercising an 
-easementcver another’s land without any 
grant could be free from the danger of 
being treated as a trespasser. The atti- 
tude of the law, as I apprehend it, is to 
raise aftera certain period, that is {0 say 
the period prescribed in the Limitation Act, 
an irrebuttable presumption that the person 
exercising the easement for that period has 
been granted aright. But until that period 
has come to an end, there is no such pre- 
sumption, and in the great majority of cases 
it would beopen tothe owner of the ser- 
vient tenement, in the absence of the sta- 
tutory presumption, to show that there was 
no such grant andto show in effect that 
` theacts of-the person claiming a domi- 
nance amounted to a trespass. a 
The abpealaccordingly fails and is dis- 
. misssd with costs. 
Ne i . Appeal dismissed. 
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VETSUS 
SURENDRA NATH BOSE—Oprositz 
PARTY 
Receiver—Suit against—Leave 
can grant it conditional. — 
In certain cases application for leave to sue 
a Receiver is necessary on the assumption 
that the Receiver being the Officer of the Court, 
the action would interfere with the posséssion 


~ 
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to sue~ Court, if 
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if a lawful origin of the plaint- 


‘Jaw they were entitled to. 
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granted tothe Receiver by the Court and, theres 
fore, the plaintiff in such an action would” be guilty 
of contempt. And where it is necessary to apply 
for leave, the Court would ‘be quite within its 
jurisdiction if it makes that leave conditional. 
. R. P. from an order of the Sub-. 
Judge, Bhagalpur, dated August 22, 1936. 
Mr. B. C. De, for the Petitioners. 
Mr. 5. C. Mazumdar, for the Opposite | 
Party. , 
Order.—Mr. De’s argument ig based on 
the contention that the Judge has depriv- 
ed the petitioners of something which in ~ 
It is quite clear 
that in certain cases at any rate applica- 
tion for leave to sue a Receiver is neces- 
ary on the. assumption thatthe Receiver ` 
being the Officer of the Court, the action 
would interfere with the possession grant- 


‘edto the Receiver by the Court and, there- 


fore, the plaintiff in such an action would 
be guilty of contempt. That is true in 
those actions the result of which would 
tend to displace the possession of the Re- 
ceiver. It is not seriously argued, although 
perhaps a suggestion made by the Court — 


-and taken up by Mr. De, that no leave to 


sue is necessary if the petitioner is advis- - 


ed that that is the position in law, then 


there ig nothing to prevent his bringing 
an action and risking it being stayed if’ 
the advice received is wrong But the case, 
as I have indicated, has been argued on 
the assumption that leave to sue is neces- 
sary, although, as I have already stated 
and repeated, the Judge has restricted that 
right. Once it is admitted that leave was 
necessary, then the whole argument falls 
to the ground because the learned Judge 
here has given the plaintiff leave to sue 
which, apart from the ordar of the Judge, 
he had no right todo. If the matter is 
taken frem that point of view, what has 


. happened is that the order of the Court 


has extended the rights of the plaintiff 
and, therefore, it cannot be said that his 
righis have in any way been limited, 
orto put it inother words, ifit is neces- 
sary to apply for leave, the petitioner can- 
not complain if the Judge “makes that 
leave -conditional. -I have no doubt in my 
own mind that if it was necessary to apply 
for leave, the Judge's order was quite within 
his jurisdiction. For these reascnsI think 
the Rule must be discharged with costs: 
hearing fee two gold mohirs. 
: kule discharged; - 
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Mya Bu anD MAogNgy, JJ. 
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” veTSus 
EMPEROR—Opposits Party. 
Burma Prevention of Crime (Young Offenders) Act 
(TII of 1930), ss. 14,15—Finding of trial Court as to 
| age of accuseg-~High Court, if can consider it for 
purposes of s.15 — Consideration for purposes of 
sentence-—Criminal trial—Sentence—Youth, whether 
by itself extenuating circumstance incase of murder 
—Its consideration, when proper — Penal Code (Act 


: XLV of 1860), s. 302—Whether accused had completed 


16 years of age, doubtful — Motive definite—Assault 
brutal—Held lesser penalty would satisfy ends of 
justice _ 

Accordingto s 14, Burma Prevention of Orime 
(Young Offenders) Act, it is not open to the High 
Court to re-consider the finding arrived at by the 
trial Court which isa Oourt of Session as tothe age 
of the appellant so far as the question as tothe ap- 
plicability of s. 15 is concerned For the purpose of 
considering whether the provisions of s. 15 of the Act 
can be extended to the accused or not, there is nothing 
to fetter the discretion of the High Court in considering 
whether he has been really proved to have completed 
sixteen years ofage or not, for the purpose of deter- 
mining the general question as to what is the ap- 


' propriate sentence to be passed on him. 


Youth alone in every case is not such an extenuat- 
ing circumstance as would justify the imposition of 
the lesser penalty in cases of murder, but it should 
be taken into consideration with the other facts of the 
case. Tirt v. Emperor (1), relied on. 

While for the purpose of s. lithe age must be 
ascertained with reference to the time when the 
sentence is to be passed, theage with reference to the 
general question as to the capacity to exercise reason 
and self-control] must be with reference tothe time of 
the commission of the offence, 


Where the accused committed murder with a definite ; 


motive, the assault being a very brutal one and there 
bs adoubt whether he had completed his 16 years 
of age : 

Held, that the aecused was at a time .of life when 


what will not be considered as a circumstance suffici-_ 


ent to upset 2 man of more mature years may upset 
him and send him off his balance quité ‘materially, 
and taking into account the doubt -that existed with 
reference to his having completed his 16th year of 


age the sentence of death was unsuitable to the case . 


and that sentence of transportation for life would 
adequately mest the ends of Justice, 
Or. A. from an order of the Sessions 
Judge, Magwe, dated November 16, 1936. 
Mr. G. N. Banerjee for Mr. S. C. 
Mukerjee, for the Appellant. 5 
Mr. Tun Byu, for the Crown. 


Mya Bu, J.-The appellant, Saw Htun 
who gave his age, both in the Court of the 
Committing Magistrate and in the trial 
‘Cour, as 14 years, has been convicted 
and sentenced to death under s. 302, 
Penal Code, for ithe murder of a fellow- 


villager, Maung Ba Thi, aged about 
seventeen. ; l l 
The offence was committed in.. broad 
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daylight, in the fields, at a litte distance 
from their village of Thayagon on August 23, 


. 1936. The. attack made by the appellant 


on Maung Ba Thi was seen by two wits 
nesses, Maung Kyaw Shein and Maung 
Tun Kyaing, who -were doing their work 
near Maung Ba Thi, who was chewing a 


quid of betel at the time. Maung Kya 


Shin and Maung Tun Kyaing saw the ap- 
pellant cut Maung Ba Thi on the neck 
with ada. Asa result of the assault Mauug 
Ba Thi received three very severe da cut 
injuries on and about the neck, the second 
and third:cervical vertebrae being cut, and 
he. died instantaneously. On the evidence 


of the two eye-witnesses there can be no. 


doubt of the fact that the appellant cut 
Maung Ba Thi with a da and. thereby 
caused his death on the spot. Strong core 
roboration of the evidence of the eye wit- 
nesses is gained from the fact that when 
the Headman, on receipt of the report of 
the occurrence, came to Thayagon and 
questioned the appellant as to the where- 
abouts of his da,.the appellant told the 
Headman where it.was, and when the 
Headman went tothe place indicated, two 
das were found lying there one of which 
was stained with human blood. The evi- 
dence in proof of the fact that the appel- 
lant cut the deceased with a da and thereby 
caused his death is, therefore, overwhelm- 
ing. The evidence adduced to rebut the 
strong prima facie case against the appel- 
lant is too weak and unsatisfactory to est- 
ablish an alibi, and the learned trial Judge 


has in our opinion correctly disregarded it.. 


The eorrectness of the conviction in these 
circumstances has not been challenged on 
behalf of the appellant in this appeal. The 


appellant's learned Advocate has addressed. 


his arguments solely upon the question of 
sentence. 

Ts has been urged that considering the 
youth of the appellant and the circum- 
stances of the case the sentence of death is 
not called for. During the few months be- 
fore the occurrence both the appellant and 
the deceased were paying courtship to a girl 


named Sein I of the village, who was about. 


16 years of age, and about four months be- 


fore the occurrence the appellant’s stepe, 


mother, Ma Hla Tin, approached Ma Sen I's 


mother, Ma Shwe Ant,‘on behalf of the ap-, 
pellant with. a request for the hand of her. 


daughter. A similar request was also made 


by Maung Ba Thi’s mother, Ma Shwe Thit., 


Ma Shwe Ant, however, did not give any 
definite answer to these requests but she 
merely. told. Ma Hla Tin and Ma Shwe Thit 
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that she would ascertain the wishes of her 
daughter. On August 20, 1936, Maung Ba 
Thi, in whose direction Ma Sein I's affec- 
fion apparently went, succeeded in eloping 
with Ma Sein I. Having stayed away 
for one day they came back to the village on 


August 21, and lived in the house of Maung’ 


Ba Thi's parents. On the afternoon of the 
23rd, about 4 o'clock, Maung Ba Thi went 
to his Ya land to do seme work and at 
about 5 o'clock he went to the adjoining 
Ya land of Maung Po Thaing in which 
witnesses ‚Kyaw Shein and Tun Kyaing 
Were tying up sesamum plants into 
bundles. There Maung Ba Thi chewed a 
quid of betel and while he was doing so 
the appellant came from behind and cut 
him on the neck with a da. There can 
be no doubt in these circumstances that 
the motive for the crime. was jealousy 
caused by the suecess of his rival suitor 
in having won the affection of MaSein I. 

As regards the appellant's age, there is 
evidence of the Sub-Assistant Surgeon and 
the Civil Surgeon of Magwe, who examined 
the appellant for the purpose of ascertain- 
ing his age on September 26, and Octo 
ber 16 respectively. According to both 
these officers the appellant had completed 
his 16th year, and the Civil Surgeon con- 
sidered that the appellant was about 
Sixteen years and two or three months. 
The learned Sessions Judge, who had to 
come toa finding as regards the age for 
the purpose of decidirg whether the case 
should be dealt with under Part II, Preven- 
tion of Orime (Young Offenders), Act, 
1930 į found the appellant upon the evidence 
pointed out above to have completed his 
16th year. Attempt was made to show that 
the appellant's age was in reality only 
fourteen, but such evidence has been found 
by the learned Sessions Judge to be un- 
reliable and not entitled tothe same weight 
as that of the medical officers. Under s. 14 
of the Act, when a person 
before any Court empowered to act under 
Part II of the Act under circumstances 
indicating that by reason of his age he 
should be dealt with by such Court under 
that Part, the Court shall after making such 
enquiry as it may deem sufficient, record a 
finding as tothe age of such person. The 
section further provides that such finding 
shall be final. The enquiry as to age was an 
enquiry made under this section, and upon 
the question as to whether the case should 


be dealt with under Part II of the Act or- 


not, the finding arrived at by the learned 
trial Judge is final. If the finding was 
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that the appellant was under sixteen years 
of age, then he would not be liable to be 
sentenced to death or transportation: vide 
s. 15(1), and in our opinion, according to 
s. 14, itis not open tous to re-consider 
the finding arrived at by the trial Court 
which is a Court of Session as to the age 
of the appellant in this case so far as the 
question as to the applicability of s. 15 is 
concerned. The wording of s. 13 of the 
Act also supports the view that the finding 
is not open to question in this appeal. 

This, however, is not the end of the 
matter, for we still have to consider, apart 
from the provisions of s. 15, Prevention 
of Crime (Young Offenders) Act, which 
of the alternative punishments prescribed 
by s. 302, Indian Penal Code, is the ap 
propriate one in this case. Is has been 
stated in a number of cases that youth 
alone in every case is not such an ex- 
tenuating circumstance as would justify 
the imposition. of the lesser penalty in 
cases of murder, but it should be taken 
into consideration with the other facts of 
the case: see Tiri v. Emperor (1). In the 
present case we cannot fail to notice the 
fact that the appellant’s age is very near 
the border line between cases to which 
s. 15 can be applied and cases to which 
that section cannot be applied; and although 
we are bound to accept the finding of the 
learned Sessions Judge that the appellant 
had completed his 16th year forthe pur- — 
pose of. considering whether the provisions 
ofs. l5o0f the Act can be extended to the. 
appellant or not, we are of opinion that 
there is nothing to fetter our discretion in 
considering whether he has been really. 
proved to have completed sixteen years of 
age or not, for the purpose of determining 
the general question as to what is the appro- 
priate sentence to be passed on the appel- 
lant in this case. [t appears to us that 
while for the purpose of s. 15 the age 
must be ascertained with reference to the 
time when the sentence is to be passed, the 
age with reference to the general question 
as tothe capacity to exercise reason and 
self-control must be with reference to the 
time of the commission of the offence. 
Even if the estimate of the Civil Surgeon 
is taken to be eorrected.toa nicety, the 
appellant would be only seven days beyond 
sixteen years of age on the date of the 
commission of the offence. Therefore, the 
margin of error is extremely fine, and bears 

(1)9 R 8l; 182 Ind. Cas. 716; A I R 1931 Rang. 
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ing in mind that it is extremely difficult to 
ascertain the age accurately, we are unable 
to free our mind from the unsatisfactory 
State of the proof as to the age of the ap- 
Pellant at the time of the commission of the 
offence. Ea a 

Now, 2 legislation such as is contained 
.in the Prevention of Crime (Young Ofen- 
ders) Act, indicate that there is a consider- 
able amount of public conscience against 
the passing of the sentence of death upon 
offenders under ages which generally con- 
note immaturity of the powers of reason- 
ing and self-control. In the present case 
the crime was committed to satisfy a 
definite motive, and the assault was a very 
brutal one. But the appellant was at a 
time of life when what will not be consi- 
dered as a circumstance sufficient to upset 
a man of more mature years may upset 


him and send him off his balance quite mate- ` 


rially, and taking into account the doubt 
that exists with reference to the appellant's 
' having completed his ltth year of age, we 


are of the opinion tnat the sentence of death - 


18 unsuitable to the case before us, and that 
Sentence of transportation for life will 
adequately meet the ends of justice. We 
accordingly confirm the conviction, but 
alter the sentence to one of transportation 
for life. 

Mackney, J.—I would just like to add 
that in this case the appellant has been 
deprivéd of the benefit of s. 15, Prevention 
of Crime (Young Offenders) Act, 193u, in 
virtue of the opinion of a medical officer 
who estimates his age as being, at the 
time sentence was passed upon him, sixteen 
years and two or three months. Now, it is 
clearly impossible for any medical officer 
to estimate -the age of a youth with ac- 
curacy to within two or three, or even seven 
or eight months.. We cannot disguise the 
fact that the appellant may quite easily 
have been under sixteen at the time sen- 
tence was passed upon him. It is true, of 
course, that for the purpose of Part IL, 
B. 15 of the Act, the finding under s. 14 is 
final, but we are clearly not debarred from 
taking into consideration the evidence on 
which that finding is based, when we are 
considering what is the appropriate sentence 
to pass. In the present case it appears to 
me that it would be impossible to sentence 
the appellant to death. _ 

D. ` Sentence altered. 
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-‘MULCHAND HAZARIMAL AND OTHERg— 
APPELLANTS 


versus 


HASSOMAL BACHOMAL AND OTHERS — 


RESPONDENTS 

Hindu Law—Will—Construction—Religious endow- 
ment—Ceremonies of sankalpa and samarpan, tf neces- 
sary—Held on construction, that will was a devise to 
make perpetual family settlement—Transfer of Pro- 
perty Act (IV of 1882), s. 41—-One person allowed to 
hold himself out as owner—Whether can recover on hts 
secret title-—-Eestoppel--Consent decree subsisting — Pro- 
perty declared inaltenable—Defendant, if can in sub- 
seguent proceeding inter partes contend that property 
is alienable. 

The ceremonies of sankalpa and samarpan are not 
essential to the dedication of property to an idol; 
nor if the trust is not created by will need there be a 
document in writing. Prem Nath v. Hari Ram (1) 
and Marutt Ramrao v. Mallapur Sri Gopal Krishna 
(2), relied on. , 

At the time of making a will, the testator’s wife § 
was pregnant. A clause of the will stated that if the 
child shuuld bea son, then he would be the sole and 
exclusive owner of all his property; if the child 
should not be a son, be directed that the four sons 
of S and S should manage the property and he 
disposed of the interest on his deposits, rents of the 
houses and the income of the temples in favour of his 
wives. There was uo provision for the maintenance 
of the temple or its service. The testator attached to 
his bequest both to his unborn son and his widows 
and the sons of S the condition that the property 
shall not be alienated or encumbered as it is tikana 
property : 

Heid, that the last condition was not in itself 
sufficient to dedicate the property to the temple and 
that it could not be said that there was a gift to the 
temple subject toa charge for the maintenance of 
the family or a gift tothe family subject to a charge 
infavour of the temple. The will was merely an 
attempt to make a perpetual family settlement under 
the guise of a religious endowment. 

itis a principle of natural equity which must be 
universally applicable that, where one man allows 
another to hold himself out as the owner of an estate, 
and athird person purchases it for value, from the 
apparent owner in the belief that he is the real owner, 
theman who so allows the other to hold himself out 
shall not be permitted to recover upon his secret title, 
unless he can overthrow that ofthe purchaser by 
showing, either that he had direct notice, or some- 
thing which amounts to constructive notice, of the 
real title; or that there existed circumstances which 
oughtto have put him upon an inquiry that, if prose- 
cuted, would have led to a discovery of it. Ram- 
coomar Kondoo v. John and Maria Macqueen (5), 
relied on. 

Where there is a subsisting compromise decree 
between the parties declaring the property in dispute 
to be inalienable, the defendant is estopped from cone 
tending in a subsequent proceeding thatthe property 
is alenable, whetuer the subsieting deereeoffenas 
against the’ law of pezpetuities or not, Cawasyi v, 
Arzsandas (3) and Huddersfield Banking Co., Ltd, Vy 
Henry Lister & Son, Lid, (4), referred to, 
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-been- no dedication, 
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°C. A. against a judgment of the Dis- 
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trict Judgé, Hyderabad, dated May 2, 1933. 


Mr. Fatehchand Assudomal, for the Ap- 
ellants. 
= Messrs. Assudomal Rewachand and Din- 
gomal Narainsingh, for the Respondents 

Nos. 1 to 5. aa 
Davis, J.C.—This is an appeal from the 


judgment ofthe District Judge of Hyder- 
abad in which he dismissed-an appeal from 


the judgment of the Subordinate Judge at - 


Hyderabad dismissing the plaintiff's suit for 
4 declaration that the alienation ofthe suit 


property was illegal and void onthe ground 
that it was thé property of a tikana; and 


for -possession of the suit property and for: 


damages. 
The fret two plaintiff-appellants sued as, 


trustees and worshippers and the other 


plaintifs sued as worshippers of a tikana 
near Sipahimalant 


Ganesar of the tikana, the four sons of San- 
tibai, one of the widows by another hus- 
band, one of these four sons Malikraj, 
claiming to be the chela of Narainsingh, 
as heirs of Narainsingh and the alienees of 
the suit property alleging that the property 
was the property of the tikana ahd could 
not lawfully be aliendted. Both the lower 
Courts found thatthe property was not the 
property of the tikana because there had 
and Gee suit 
accordingly; and in’second appeal the case 
es E a argued.on the. basis that the 
property 


cause it-was dedicated to the tikana by 


Narainsingh’s will, Ex. 50, which dedication | 


* 


was acknowledged after in a consent decree . 


Ex. 51.. We think, however, the suit must 
fail by reason of the provisions of s. 4l, 


Transfer of Property Act, and the appeal, 


should be dismissed on that ground alone. 


So.far as the dedication ofthe property to- 
the tikana under the will Ex. 50 is.concerned, ’ 
we have come to the conclusion that there” 
property by the. 


waa no dedication of the proj 
will though we do not think that the 
learned -District Judge was right when he 
says that the ceremonies of Sankalpa and 


Samarpan aré essential to the dedication of . 
at , (Prem Nath v. Hari. 


roperty to an idol: 
oe ai, and Mulla’s Hindu Law, Edn. 8, 
p: 473), nor ifthe trust is not created by 


will ‘need ‘there be a document. in writing}. 
i, Shri .Gopal . 


29: AIR- 1931 Lah- 


Maruti Ramrao v. Mallpur 
~(1)16 Lah. 85: 154 Ind. Oas. 
nii PLR 13:7 RB 53L - 
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Street and they sued- 
two widows of one Narainsingh, the former, 


- in favour of the temple. 
was the. property of the tikana be- - 


a asd 


Krishna (2), at p. 423*. But in this case, 
there is a will, but looking to the terms of 
the will itself it does not appear to us pos- 
sible to say that Narainsingh intended to 
divest himself ofthe property and endow the 
tikana. The learned Advocate for the ap- 
pellants does not contend that the preperty 
was tikana property before the will, as he 


i7i1G ~ 


could not do, for the testator could not have 7 


disposed it of by will had it been so. 


At the time of making of the vill, the - 


wife Santibai was pregnant. In Ol. 5 of the. 
will Bava Amarsingh says thatif the child 
should be a son, then he would be the sole 
and exclusive owner of all his property; if 
the child should not bea son, as it was 
not, Bava Amarsingh directed that the four 


sons of Santibai and Santibai should man» - 


age the property and he disposed of the in- 


terest on his deposits, rents of the houses | 


and the income of the temples at Hyderabad: 
and Nawabshah in favour of his wives. 
There was no provision for the maintenance, 
of the temple or ils service. Itis true that 


the testator attached to his bequest both. 


to his unborn son and his widows and the 
sons of Santibai, the condition that the pro- 
perty shall not be alienated or encumbered. 
as ibis tikana property, but, in our opinion, 
that is not in itself sufficient to dedicate , 
the property to the temple. 
We do not think itcan be said here that 
there was a gift tothe temple subject toa 
charge tor the maintenance of the family or . 
a- gift tothe family subject to a charge . 
[t appears to us. 
this will was merely an attempt to make. 
a perpetual settlement under the guise of . 
a religious endowment. We agree,. there- 


fore, with the conclusion of both the lower | 


Courts that there was here no dedication . 


or endownment of the property by the will, — 


i 


Ex. 50. -Fatehchand forthe appellants then , 


relies upon the consent decree, and here we 
think he is on surer ground, not because 


there was a dedication under the compromise . 


decree, but because we think it acts to estop 
the respondents from contending that the 
property is alienable, To this decree 
Ex. 51, ın Suit No. 2 of 1918, the parties to 


were also parties, and so long as that decree. 


. this suit out of which this appeal arises , 


—_ 


is subsisting and in force, we do not see ; 


how Malikraj, the chela of Narainsingh or 
the widows or step sons of Narainsingh can 


- be heard to say that the property is alienable, 


We do not-think itis a question whether 
(2) 34 Bom, L R 415; 188 Ind. Oas. 433; A I R 1932 
Bom. 305; Ind. Rul. (1932) Bom. 376. 
¥*Page of 84 Bom, L, R.—-[#d] 
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the; decree offends against the law against, 


perpetuities or not. That can be decided in 
a suit to set aside the decree, but so long as. 


the decree is in forċe, we cannot see how the 
respondents can escape its ‘provisions. In 
cl... 2 of the decree occur the following 
words: ` l 
- “In accordance with the terms of the will the 
said property shall remain the property of. the tikana 
and’ none of them shall- heve the right to dispose 
of it By safe, gift or alienate it-in any other manner 
por shall they incumber the said immovable prop- 
erty." aa 

Jn'Cawasjiv Kisandas (3), at p. 378*, it 
was said: l i 

“But the question is whether in this suit the plain- 
tiffs are entitled to give the go-by to a particular 
clause in an existing deeree. on the ground that that 
clause, if resting on no higher authority than the 
agreement between the parties, would be bad in 
law. We think that this question must be answered 
in the-negative. It may be, though we express no 
+ goa as to this that in a suit properly framed for 
that purpose the plaintiffs might have been able 
to get the decree set aside. Butno such suit has 
been .brought, andthe decree is a subsisting decree; 
nor does it, we think, make any difference that it 


was taken by consent of the parties who were all. 


sui juris. The decree stands, and, while it stands, it 
operates as an estoppel between the then parties and 
their present representatives. Authority for this view 
may befound'in Hudersfield Banking Co, Ltd. v. 
Henry Lister & Son, Ltd (4)". 


On this ground, therefore, the plaintiffs ; 
would be entitled to a decree in their favour, . 


but we think this appeal is.to be decided 


conclusively on another ground, and that is, . 


under s. 41, Transfer of Property Act, the 
plaintiffs are not entitled to get. the sale set 


aside against the. purchasers, defendants. 


Nos. :1 to 4. The appellants claim to be 


trustees of the temple property under the. 


‘will of March 1916, and the decresin Suit 


No, 2:of .1918, but they did nothing to. 


secure. that the proper entries relating to 
this trust property were made in the 
Property Register..We have to-day had 
handed tous a copy of the entry in the 


Property Register in which, the Advocate. 
. states the purchasers, 


for the appellants 
would have found sufficient to put them 
on. enquiry but there is no mention in that 


Register of the tikana, of trust property: 


of. the rights of the appellants as trustees. 
The appellants. allowed Malikraj- to hold. 
himself out as the owner; they stood by and 
did not even act with reasonable prompti- 
tude when the purchasers were building 


upon, the land: 
. “It isaprinciple of natural equity which must be, 
san? 35 B 374; 11 Ind. Cas, 983; 13 Bom. L R 


(4) (1895) 2 Oh. 273; 64 L J Oh: ‘523; 12 R 331; 72 L 
T 763; 43 W R 567. l i 
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universally applicable that, where one man allows 
another to hold himself out as the owner of an estate, 
and a third person. purchases it, for value, from 
the apparent.owner in the belief that he is the real 
owner, the man who so allows the other to hold him- 


- self out shall not be permitted to recover upon his 


secret title, unless'he can overthrow that of the pur- 
chaser by showing, either that he had direct notice 
or something which amounts to constructive notice, 
of the real title; or that there existed circumstances 


- which ought to have put him upon an inquiry that, if 


prosecuted, would have led toa discovery of it: Ram- 
sa a v. John and Maria Macqueen (5) at 
p.43*, 

‘We think the lower Court has properly 
found the. existence of all the facts which 
attract the application of 8. 41, Transfer of 
Property Act, in favour of the purchasers, 
the respondents, and that the.appeal must 
fail on this ground. So faras costs are cone 
cerned, Mr. Dingomal appearing for the 


' stepson and chela of Narainsingh Malik- 


raj does not press for costs. Appellants 

should. pay one.set of costs for defendants 

Nos. 1 to 4 and defendant No. 5 should bear 

his own costs. The appeal is dismissed ac- 

cordingly. 
N. 


wo (1872) I A Sup. Vol. 40; 18 W R 166; 3 Sar. 160 


Appeal dismissed. 
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NGA KAN CHAI—APPELLANT 
L tees Versus 
EMPEROR—Opposire PARTY 

Criminal trial—Trial for murder—Evidence of 
eye-witnesses not called—Accused should not be sentenc- 
ed to be hanged—~He should be ordered to be re-tried 
—OQn failure of prosecution to call those witnesses, 
Court should-call them under s. 540, Criminal Proce- 
dure Code (Act V of 1898). 

Where ina murder trial, the evidence of certain 
persons who were present and were eye-witnesses of 
what actually happened, had not been given, and if 
the accused is-to be convicted and hanged on the evi- 
dence,. it really means that he has to be convicted and 
hanged in circumstances in which, on the face of 
the matters on the record, the whole story has not 
been given. Whether itis of value or ibis of no 
value, about what happoned it is not safe to convict 
him upon the evidence as it stands. 

Held, that the accused should b2re-trie1: 

Held, also, that if the prosecution failed to call 
such witnesses, they should be examined as wit- 
nesses called by the Oourt under s. 540, Criminal 
Procedure Code. Nga Aung Gyi v, Emperor (1), 
followed. 

„Or. A. 


from the .order of the Sessions 


Judge, Pyapon, dated August 26, 1936, 
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Mr. N. Bose, for the Appellant. 

Mr. Ba Han, for the Crown. 

Braund, J.—This is an appeal from the 
appellant’s conviction and sentence of death 
by the Sessions Judge of Pyapon under 
s. 302, Indian Penal Code. The events which 
led upto this case occurred in a village 
called Kyonpha on March 31, 1936,in the 
middle ofthe afternoon about 3 o'clock. 
The result of what happened was that a 
man named Ko Kywe subsequently, I may 
say some time subsequently, died. It seems 
that on the afternoon in question there was 
a funeral at the house of one Ko Po Cho, the 
house, -which may properly be described as 
a hut, standing by itself in the middle of a 
paddy field. After the funeral, as is said to 
be the custom, certain persons were engag- 
ed.ina game of cards for money, and it was 
` out of this card playing that the tragedy 

arose resulting in the death of Ko Kywe. 
Ko Kywe was one of the gamblers and 
taking at.any rate the prosecution's own 
case, there were not less than four other 
people gambling in it, Kan Pyo, the 
brother of the appellant, was cne of them; 
a certain Ba Sein, who is not to be confused 
` with the first prosecution -wilness, was 
another, Po Tok was the third and Tet Pu 
was the fourih, so that altogether, taking the 
case for the prosecution at its face value, 
there were at any rate five persons there 
then. It seems that the gambling took 
place a little northward of Ko Po Cho's hut, 
about 10 fathoms north-east of Ko Po Cho's 
hut. Proceeding with the prosecution case 
' a quarrel arose between the deceased Ko 
Kywe and Kan-Pyo, the brother of the 
appellant, and the quarrel arose in this 
way: Kan Pyo appears to have been guilty 
of a breach of etiquette by looking at his 
cards before he made his stake. That was 
objected to by Ko Kywe and thereupon 
high words passed between them. The 
next thing that happened was.. that the 
appellant who does not appear himself to 
have been one of the gamblers came from 
an easterly directionand struck Ko Kywe 
from the back with a dagger. Thereupon 
Ko Kywe shouted out that he had been 
stabbed -by the appellant. Eventually he 
was carried into acattle shed near by. 
He was then removed to nospital and ulti- 
mately was discharged from hospital as 
cured on April 11. 

The actual wound was an incised. wound 
inthe back 24 inches deep. On April 1l, 
the deceased was discharged as cured. 
However, a fortnight later, on April 24, as 
e & result of the wound, he collapsed and 
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died suddenly. The medical evidente is 
quite explicit about this. A post mortem 
examination was made. The doctor who 
wade this has given evidence that he had 


“no reason to doubt the accuracy of his evi- 


dence. He says that death was due to 
empyema which means the collection of ` 
pus in the lung and that condition was 


. Itself due to lowering of the vitality in con- 


sequence of the wound. We acc€pt that 
evidence and we have no doubt that death ` 
wasin fact due to the wound. The only © 
real quéstion for us to consider is whether 
it was the appellant by whom the wound 
was inflicted. I have outlined briefly the 
prosecution story and I desire to draw atten-. 
tion to the fact again that there were : 
five “people ‘present at this gamb-_ 
ling waing. The first of them was Kan 
Pyo, the brother of the appellant. He has 
not been called as a witness by eitber 
side. The second was Ba Sein. He, has’ 
not been called as a witness by either side. 
The third was Po Tck. He has been called.: 
as à` wilness for the defence, and ‘the ' 
fourth was TetPu. He has not been called. © 
So that, of ‘the five people present, ‘one of | 
whom was the deceased man, only one has 
actually been called and that one has been 
called for the defence. The evidence for the 
prosecution consists first of all of Ba Sein 
who.is a different Ba Sein from the one 
who was sitting at the gambling. He saw 
this affair from a little distance. He gives 
the story substantially in the manner in 
which I have set out. , Witness No. 2 for the 
prosecution was also a man who saw it from 
a little: distance, half way between the _ 
gambling waing and the hut. He too gives - 
a version which is substantially similar- to 
that of Ba Sein. . 
Those are the only two eyewitnesses on 
the prosecution side and as I have already 
pointed out neither was actually among the 
party who were gambling. Their story 
is, as I have said, that there was a quarrel 
between Kan Pyo and Ko Kywe and that 
the appellant came up apparently, if I 
may use the expression, “out of the blue” 
with a dagger in his hand and stabbed 
Ko Kywe. ‘The defence story is quite a 
different story. The defence story is told by 
three persons who claim to have been 
present at the gambling, One of them, 
Po Tok, is admitted by the prosecution to - 
have beén present at the gambling. They 
say that the quarrel. was ‘not between 
Khan Pyo and Ko Kyweat all but was bet- 
ween Ko Kywe and Ba Sein. “And Po 
Tok, that is the defence witness who, itis 
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admitted, was oné of the gamblers, goes so 
far as tosay that he -left the gambling 
place in the company of the appellant and 
that when they left together, there had been 
no stabbing of Ko Kywe.. Now the force 
of that evidence is this; it is not the usual 
kind of evidence of an alibi in which it is 
‘doubtful whether the witness who gives 
evidence was ever there or not. This is 
the evidence of aman who, the 


prosecution themselves admit, was present.” 


There was then the evidence of Maung Chit 
and Maung Twe'both of whom said that 
‘they were present at the gambling but 
neither of them, it is true, saw the stab- 
bing. They both say that the gambling 
came to an end and that when the gam- 
‘bling came to an end, there had been no 
Stabbing of Ko Kywe. We feel tipon the 
face of that evidence that there were two 
conflicting stories and that the conduct of 
‘this case was not very satisfactory. I should 
also ‘have added tbat in the First Informa- 


‘tion Report which was given by the de~ 


ceased man himself his own story then was 
that the quarrel was between himself and 


‘Ba Sein and. not according to the subse-- 


‘Quent version that if was between: himself 
and Kan Pyo. l E 

_ That is, in our view, a very unsàtisfactory 
state of affairs and it becomes still less 
‘satisfactory when it is recalled that there 
i were three other persons who according to 


' the prosecution's own case were present and. 


| were eyewitnesses of what. happened, 
i whose evidence is not made available at 


all. ` If the appellant is to be convicted and: 


. hanged on the present evidence, it really 
means that he has to be convicted and 
hanged in circumstances in which, on the. 
face of the matters on the record, the whole’ 
story, by which I mean all the available 
evidence has not been given. There are at 
least three persons who must be able to tell 
us something, whether it is of value or ‘it 
is of no value, is another matter about what: 
happened and we feel that it is not safe to 
convict the appellant upon the evidence as 
it stands, On the other nand, feeling as we 
do that there are or may be further matters 
which ought to be brought to the notica of 
the Oourt, we are unable to say that this is a 
case in which theappellant ought at oncé 
to be acquitted. Our view is that this is 
' a case which in all the circumstances must 

be re-tried. The course we propose to 


— ee 


» — -= 


take is to set aside this conviction and the 
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‘time’ of the 
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learned Sessions Judge of Pyaponin the 
event of the three persons, Ba Sein, Tet Pu 
and Kan Pyo not being called as witnesses 
for the prosecution and not being called as.. 
Witnesses, by the defence, they are to be 
calledas witnesses by the Court. In hav- 
ing made these observations,” speaking en- 
tirely for myself, I do not intend to lay 
any general principles inasmuch as certain 
general principles have been’ touched 
upon in the recent case in Nga Aung Gyi V. 
Emperor (1). In concluding that the course 
I have indicated is the proper course, I do 
so entirely by reference to the particular 
circumstances ofthis particular case and 
accordingly it must not betaken.that I am 
in any way relying on or criticzing the 
Case to which I have referred. My judg- 
ment is soleley guided by the facts of this 
particular case. 

Mya Bu, J.—I agree. The trial, as it 
stands, has been rendered very unsatis- 
factory. by the omission to have the evidence 
of Ba Sein, Kan Pyoand Tet Pu brought 
on the record. According to the case for 
the prosecution, these witnesses were ina 
position to know what happened at the 
alleged commission of the 
crime. In my opinion, consistently with 
what [‘have expressed in Nga Aung Gyi -v. 
Emperor (1), they are witnesses who should, 
be in a position to give material evidence 
regarding the occurrence in this case, and 
they are, therefore, witnesses who should, 
in the.absence of any sufficient reason, be 
called by the prosecution on behalf of the 
Crown. Whether there are reasons for 
omitting to call them as witnesses for the 
prosecution or- not is not: disclosed by ang- 
thing on the record. In the absence of such 
reasons the mannerin which the trial was 
conducted has been rendered very un- 


` satisfactory. by the absence of the evidence 


of these material witnesses. They should, 
if for any sufficient reason they are not 
called by the prosecution and the defence 
do not desire to examine them as their 
witnesses, have been examined as witnesses, 
called by the Court under s. 540, Criminal 
Procedure Code. [concur in the order 
proposed by my learned brother. 
De . Re-trial ordered. 

_ (14 Ras, | . 


sentence under appeal and remit the case , 


to the Sessions Court of Pyapon to be -re- 
| tried and in so doing’ we shall direct: the 
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Civil Revisicnal Application No. 159 
of 1933 
December 14, 1936 
___ Davis, J. O. anp Menta, A. J.C. 
NEW ANDRAI SITALDAS- Appuioant 
Ea VETSUS 
SIRUMAL ATISING AND orazprs— 
OPPOSITE Parting : 


Civil Procedure Code (Act V 
rr, 31,11, 30-0. XLI, r. 31; if applies to appellate 
judgment under r. 11. 

The provisions ofr. 31,0. XLI, Civil Procedure 
Code, relate to a judgment pronounced in accordance 
with the provisions of r,30. It is not necessary that 
judgment in the form pres¢ribed in O. X 
should be given when the appeal is dealt with 
under O. XLI, 1.11. Durga Thathera v. Narain 
Thathera (1), dissented from, Abdul Rahim v. Khanu- 
mal (2), followed, Tanaji Dagde v. Shankar Sakha- 
ram (3), relied on, Hanmant’ Rakhmaji v, Annajt 
Hanmante (4), explained, 

C. R. App. from an order of the District 
Judge, Sukkur, dated September 15, 1933. 

Mr. Assudomal Rewachand, for the Ap- 
plicant. 

Mr. Srikrishindas H. Lulla, for Opposite 
Parties No. 1 and 2.- 

Davis, J. C.—This was an application in 
revision against the judgment of the Joint 
Subordinate Judge at Shikarpur in which 
he overruled certain, objections to an 
award fled not in a suit but onder Sch. IL, 
para. 20, Civil Procedure Code. An ap- 
peal lay to the District Court and the Dis- 
trict Court dismissed the appeal summari-: 
ly and apparently this appeal. was admitted 
on the ground that the District Court 
cannot dismiss an appeal summarily with- 
out writing a judgment in the terms: of 
O. XLI, r. 31, Civil Procedure Code. In 
support of this argument our attention: 
was drawn’ to a judgment of the Full 
Bench of the Allahabad High Court. im 
Durga Thathera v. Narain Thathera (Iys 
But with great respect to the learned Judges 
who decided that csse, we do not think it 
is a decision we should follew. There isa 
ruling of this Court repcried in Abdul 
fahimv. Khanumal (2), to the effect that 
the provisions for summary dismissal of 
appeals under O. XLI, r. 11, Civil Procedure 
Code, ale not governed by the provisions 
relating to judgmenis contained in O. XLI 
r.31. The leaned Judge was not, there- 
fore, bound to write a formal judgment 
while prcceeding under O. XLI, r. 1l, 
Civil Frccedure Code. But there is also a 
. Judgment oftlLe Bombay High Court- in 

(1) £4 A 220; A IR 1931 All. 597: 
agai) A L J 875; Ind. Rul. (1930) AN 168. (PB) 

(2)'4 8 L. R 184; 8 Ind, Cas. 461. 
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of 1908), 0. XLI; 


LI, r. 31; 


WIC 
Tanaji Dagde v. Shankar Sakharam (3), to 
the same efiect. In that case it was decided’ 
that in dismissing an appeal under ©. XLI, 
T. Yl, Civil Procedure Code it is not obli- - 
gatory upon the lower Appellate Court to 
write a judgment and subsequent cases‘ to 
tke contrary effect merely result’ from a 
rule of the Court which now requires that 
in dismissing an appeal summarily ground ' 
for decision should be given. In Hanmant 
Rakhmajiv. Annaji Hanmanta%4), it was’ 
held: that : l 

“The lower Court of appeal must write a judg- 
ment when it dismisses an appeal under ©. XLI, 
r. 11, Civil Procedure Code as provided by, Oivikb 
Circular 51 issued by the High Court, Bombay.” 

Now, from reference to the provisions of’ 
O. XLI, r. 31, Civil Procedure Codé, it ap- 
pears to us that r. 3l relates tothe judg: 
ment which is referred to in r. 30: Above’ 
r. 30 is the title “Judgment in appeal”, and 
we think that if the provisions of t. 31, ° 
were to apply to. a judgment which was 
summarily dismissed and tor. 11, the pur- 
pose of the summary hearing which is 
provided for in r. 11 would be entirely 
frustrated, and indeed the Judgés of the“ 
Allahabad High Court in the Full Bench 
case in Durga Thathera v. Narain Tha- 
thera (l), appeared to feel the difficulty of 
applying the provisions of r. 3], in full 
force to an appeal dealt with under r. 11. 
They say: À 

“A non-compliance with the strict provisions of 
this rulé midy not vitiate the judgment and make” 
it wholly void, and the irregularity may be ignor- 
ed, if thére has been a substantial compliance with’ 
it andthe second Appellate Court is ina position 


to- ascertain the findings of the lower Appellate’ 
Court.” 


With all respect, if r. 11 applies to- aps 
peals which'are summarily dismissed, iti 
must’ apply in its full force, and if it is to 
be applied in full force, it will be neces- 
sary forthe Court, in dealing: with. an ap“ 
peal summarily; to raise the points for de- 
termination to come todecision thereon; toi 
give reasons for the decision, without 
having heard the opposite parly. We'do 
not think the Legislature contemplated, 
when it made a provision for the dismissal-of 
appeals without notice to the respondent or 
his Pleader it was their intention that the 
provisions of r. 31 should apply.. We do 
not think that it was any more ccntem- 
plated that judgment inthe form prescrib- 
éd' in r; 3}, should be given when. the 
appeal is’ dealt with under r. li, 
then it shculd be given when the appeal is 
dismissed ‘for defawit under r. 17 or under; 

(3) 36 B 116; 12 Ind. Cas. 564; 13 Bom. L R 1002, 

__ (4) 87 B 610; £0 Ind. Cas. 966; 15 Bom. L'R 765, 


l 
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itt, 18. Yn short, we think that the provi- 
sions of r. 31, O. "XLI, Civil Procedure Code, 
relate toa judgmenié pronounced in accor- 
‘dance with the provisions of r. 30. We 
see, therefore, no reason to interfere. with 
‘the order of the learned Judge and -we 
' dismiss this revision application with’ costs. 
D. Application dismissed. 


@. 
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MADRAS HIGH COURT 

ı Civil Revision ere Nos. 971 to 992 of 

| 1934 aa 

| January 4, 1937 
VENKATARAMANA Rao, d. 

i PERAVALI KOTTYA anp OTHERS— 

| Drvenpants—PrtitiongRs 


VETSUS i 
PONNAPPALI. RAMAKRISHNAYAYA 
S| ‘AND OTGERS —-PLAINTIERG— ` 
ESPONDENTS 
„Madras Estates Land Act (I „af. 1908), „e2. 6, 3— 
i Madras Act (XVIII of 1938), s3..3, 13--Applicability 
-Of -8.,3,2f controlled .by,s. 13S. 3 of ctyof 1936, 
if retrospective -Tenant in possession on June- 30, 
1934, of land ininam pillage which has ceased to 
' be part.of estate~Whether gets occupancy rights— 
| Alienation—Proof of alienation of land.tn possession 
Of stenanta-—Possession for long .time—Proof, if can 
ibe dispensed with. i 
| The .application of s. 3, Madras.-Estates Land Act, 
1908, is not controlled or limited by ‘the application 
of s. 13.0f the Amending Act .of- 1936. [p. 136, col. 


| Section 3ofthe Amending Act XVIII of 1938, is 
‘retrospective in effect and-there is no saving as to 
pending suits. Consequently, if on June;30, 1934, a 
fenant is.in .possession of land in an inam village 
which ceased to be part of the estate, by virtue of 
‘8. 6 (1) “of. the Act of 1908 he will’ get occupancy 
rights. K. C. Mukerjee v. ‘Ramratan Kuer (6), follow- 
red? [p. 135, col. -1.7 i : i 
.. (Case-law referred.to. | o i 
The proof of, alienations, of lands Jn the posses- 
sion of tenants is given for the purpose, of probabi- 
'lišing the existence of kudivaram. rightin the ten- 
ant, .but the absence ,of it’ could .not be taken as 
negatiying occupancy right. Where land, ahas been 
in the possessiôn of a particular family. for‘ a` ĉon- 
siderable period, say 30 or 40 years, and if the said 
family:was not in.need to mortgage or sell ‘the Jand ‘it 
is .preposterous ;t0 expect any sale or mortgage in 
the said;family. Possession for a considerable-length 
'of time should. ordinarily, be taken as dispensing 
with such a proof, In most cases it may not be 
‘possible -to-haveithem though it is desirable or it 
might be good 
but the absence.of such evidence should not.be 
taken as a factor in negativing occupancy right. [p. 
141, col, 1.} eg = pe ae Ce a + ro 5 i 
O-R. P.. under s. 115 of Act of 1908 
praying the High Court ‘to’ revise -the 
decrees of (the District Court of Guntur in 
O.M.A. No. 89, ete. of 1931, preferred against 
the decrees. of the Court of ‘the ‘District 
Munsif of Repalli,in.O, S. Nos, 34.0f,1928, etc. 


respectively, 
| 


' 
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if-such evidence was forthcoming. 
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-Mr P. Satyanarayana Rao, for the 
‘Petitioners. 


‚Messrs. ‘B. .Somayya -G. Lakshmanna and 


„G. Chandrasekara Sastri, for the Respond- 


ents. a 

~ Judgment.—These civil revision peti- 
: tions arise out of a batch of suits instituted 
by .the ;agraharamdars of Arepalli Taluk, 
Guntur: District, against the tenants for 
recovery of rents or. damages for use and 
occupation in respect of the holdings in 
their -occupation. Allthe suits excepting 
one, namely, O.;S. No. 153 of 1918 were 
filed in the District Munsif's Court of 
-Repalli. The said O. S. No. 153 of 1918 
was , filed in.the District- Munsif's Court of 
Tenali. Sa 

. The main question in these suits. is whe- 
ther the Oivil:Oourt or the Revenue Court 
„has jurisdiction to take cognisance of 
them. The allegations in the plaints are 
that the .agraharamdars own both the 
melwaram andthe kudivaram by virtue 
of the original grant and that at no time 
the , tenants,.had occupancy rights. The 
plea of the tenants is that Arepalli 
agraharam is an estate within the mean- 
ing ofthe -Eslates Land Act and their 
;holdings being .comprised in the said 
estate: the Revenue Court only has got 
jurisdiction to .determine the claims. All 
-the suits which were „filed in the Repalli 
‘District Munsif’s Court were stayed pend- 
ing ithe .decision of the Privy Obouncil 
relating to certain lands in the same 
agraharam wherein the same question ` 


~qaat 


the-decision of-the-Privy Council the suits 
in-the District Munsif’s-Court of Repalli 
were tdken up for hearing and the plaints 
were directed to be returned for presenta- 
tion „do .the -proper .Revenue Court. 
There was an appeal. tothe -District Court 
froni his . decision. The learned District 
Judge was of opinion that though on the 
question of the -construction of the grant 


(1) (1929) M W N 553; 117 Ind. Oas. 507; AI R 
io? Ko “Ps: ‘330 W N 578; 29L W 204; 52 M 453; 
31 ‘Bom. L'R 756;.490 LJ 566; 56 ML J 730; 56 I 
A 1446 (PC). a 
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the Privy Council decision was conclusive 
ofthe rights of the parties the plaintiffs 
will nevertheless he entitled to allege 
and prove that they had acquired the 
kudiraram right in the said lands sube- 
quent tothe date of grant. He, therefore, 
permitted the said contention to be raised 
-and remanded the suits for disposal in 
the light of the observations contained in 
his judgment. Jt may be noticed the same 
view wastaken inS A. No. 1088 of 1921 
which was filed against the appellate decision 
in O.S. No. 153 of 1928 and the said 
suit was also remanded for alike purpose. 
` Tre District Mursif en remand'in a very 
careful and considered judgment came to 
the conclnsion that the agraharamdars 
did not acquire kudiraram interest sub- 
sequent to the’ grant andthe Revenue 
Court alone had jurisdiction. But his 
decision was reversed by the learned 
District Judge. It is against his decision 
these revision petitions were preferred in 
22 of the suits. Since the filing of these 
revision petitions jit kas been brought to 
my notice that 10 of them have been coni- 
‘promised, namely. tbe following O.R. P. 
Nos. 971, 973, 979, 980, 982, 988, 989, 990, 
991 and 992 nf 1934. Therefore, the main 
question which falls to be decided is 
whether the agraharamdars own both the 
varams by reason of the subsequent ac- 
Cuisition ofthe kudivaram and the Civil 
Court has jurisdiction to try the suite. 
Mr. Satyanarayana Rao who appeared 
for the petitioners urged that it is unnecess- 
ary to go info the merits of these cases on 
the ground that under the Madras Act 
XVIII of 1936 which amended the Madras 
Estates Land Act, they ` have ‘acquired 
occupancy rights and the kudivaram 


is no longer in the agraharamdars and the - 


Revenue Court alone has got jurisdiction. 
It seems to me that this contention must 
prevail. Section 3 of the said Act has now 
added the following explanation tos. 6 of 
the Madras Estates Land Act I of 1908. 

“In relation to any inam village which was not 
an estate beforethe commencement of the Madras 
Estates Land (Third Amendment) Act, 1936, but 
become an estate by virtue of that Act, or in 
relation to any land in an inam village which 
ceased to be part ofan estate before the commence- 
ment of the Act, the expressions ‘now’ and ‘commence- 
ment of this Act’ in this sub-section‘and Exp. (1) 
shall be construed as meaning the thirtieth day 
of June 19°4, and the expression ‘hereafter’ in this 
sub-section shall be construed as meaning 
the period after the thirtieth day of June 1934”. 


Sofar as s 6 of the Act is concerned, 
Lt has been held to be retrospective in this 
Sense, namely, that on the date of. the com- 
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"mencement ofthe Act if a tenant was in 


1711C 


possession of ryoli land he would acquire 
occ :pancy right and the section has been 
applied to pending litigations where 
decrees in ejectments had been obtained 
but no final decree of a competent Court 
had been passed. In the order of reference 
to the Full Bench in Gorakala Kanakiya 
v. Janardha Padhai (2) Milley and Krish- 
naswamy Ayyar, JJ. made the following 
observations in regard to the expression 
‘every ryot now in possession’ in the 
section: l 

“It says the expression ‘every ryot now in 
possession’ shal] include every person who continues 
in possession at the commencement of this Act. 
It seems impossible to resist the conclusion that 
it was the deliberate intention of the legislature 
to confer a right of occupancy upon a ryot in 
possession at the date of fhe commencement of the 
Act. Such an interpretation may have the effect 
of nullifying vested rights under contracts pre- 
viously entered into. Butitis impossible to place 
the interpretation that ryots in possession of land 
at the date ofthe commencement of the Act are 
entitled to occupancy rightson the mere general 
principle that alegislative enactment should not be 
interpreted so as to affect vested rights or to 
giveit retrospective operation by applying it to 


“pending suits. As poidted out by Bowen, L. dJ., 


no doubt ‘as a general rule a statute does not 
affect pending proceedings, but that rule is only a 
guide where the intention of the legislature is 
obscure-it does not modify the clear words of a 
statute:” Quilter v. Mapleson (3). R l 
The same view was taken in Govinda 


Parama Guruvu v. Dandasi Pradhanu (4), 


where before the first July 1°08, the date 
when the Act came'into force, the land- 
lord obtained a decree for possession of tke 
ryott land, Benson and Sankaran Nair, JJ. 
held it was immaterial that a decree for 
Possession had been already passed. This 
interpretation was accepted by the Privy 
Council in Yerlagada Mallikarjuna 
Prasad Nayudu v. Somayya (5). Now by 
virtue of the amendment made bys. 3 of 
the Amending Act in relation to any 
inam village which ceased to be part of 
an estate before the commencement of 
the. Amending Act the expression ‘now' 
and ‘commencement of this Act’ in this 
sub-section and explanation shall be con- 


strued as meaning the June 30, 1934. 
This section is prima facie retrospec- 
tive and there is no saving in regard 


(2) 36 M 439; 8 Ind. Oas. 736; (1910) M W N 841; 
9MLT 64: 21M U5 31 (FB). 

(3) 1882) 9 Q B D672 at p.877; 52LJ QB 44; 
31 WR 75. 

(4)20 M L J 528; 7 Ind. Cas. 74; (1910) M W N 331; 
8M L T 135, 

(5) 42 M 400; 49 Ind.Cas 703; A I R1I9I8P G 
183; 17 AUJ 233; 36M LJ 257; 230C W N 626; 21 
Bom. LR 627;26 M LT 1;30 0 LJ 77; (1919) M 
W N 541; 10 L W 400; 46 TA 44 (P0), 
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to pending suits. If on June 30, 
1934, a tenant is in possession of land in 
an inan village which ceased to be part 
of the estate he will get occupancy right by 
virtue of s. 6 (1). Assuming therefore the 
contention of the agraharamdars is right 
that the land ceased to be part of an estate, 
the petitioners have acquired occupancy. 
rights and they are still in possession; 
I may wsefully refer in this connection 
to the recent decision of the Privy Council 


| - reported in K. C. -Mukerjee v. Ramratan 


i ejecting the defendant. 


e aaeeea ae a in 
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Kuer (6). It was a decision. under the 
Bihar Tenancy Amending. Act. In that 
case their Lordships of the Judicial Com- 
mittee applied the Amendment Act of 
1934 to a case pending before the Privy 
Council. Thelandlord in that case sued 
to eject the defendant on the ground that 
she had taken a non-transferable holding 
and therefore he had become entitled to 
re-enter. The Subordinate Judge who 
tried the case accepted the plaintiff's con- 
tention and gave a decree in his favour 
But the High 
Court took the view that since the transfer 
the landlord accepted rent ard recognised 
the rights of the transferee and dismissed 
the suit. The decision of the High Court 
was pronounced on April 27, 1973, and 
there was an appeal against the said 
decision to His Majesty in Council. Pend- 
ing the appeal to His Majesty in Council 
the Legislature of Bihar and Orissa passed 
an Act called the Bihar Tenancy Amend- 
ment, Act, 1934, which came into force on 
June 10, 1935. By s. 26 (N), it was 
provided that : 

“Every person claiming- an 
lord in any holding or portion thereof shall 
be deemed to have given his consent to every 


transfer of such holding’ or portion -by _ sale, 
exchange, gift, or will made before the Ist day of 


January, 1923.” 

Therefore the question which their Lord- 
ships of the Privy Council had to consider 
was whether this section would apply 
because if it applied the Act must be 
deemed to have taken away from the ap- 


pellant the right which he was proposing 


interest as land- 


to enforce in the appeal before the Privy 


Council. Their Lordships held his 
right was so taken away and they made 
the following observations referring to 
s. 26 (N) of the Act which are pertinent 
to the case now on hand: 

“Its provision is that every : person claiming 
(6) 15 Pat 268; 160 Ind. Cas. 105 (2); ALR 1936 


P O 49; (1936) OW N 89; (1930 0O LR 101:8 RP 
C. 142; 40 OW N 263; 17PL T 25; (1934) MW N 


35; 2B R 225; 70M T J105; 62 OL J 41943 L 


W- 336; 63 I A 47 (PO), 
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. of such land and 
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an interest as 2% landlord shall be deemed 
to have give his consent to every transfer 
made before January 1, 1923. This is restros- 
pective: the question is not whether the general 
language’ shall be taken only in a prospective 
sense, The object of this section can only bea 
to quiet titles which are more than ten years old 
and to ensure that if during those ten years 
the transferee has not been ejected he shall have 
the right to remain on the land. Within this 
class the Legislature has not thought fit to dis- 
criminate against tenants whose right is under 
challenge in a suit, a course which it may well 
have regarded as invidious or unnecessary. As 
substantive rights of landlord and their accrued 
causes of action were to be abrogated, respect 
for pending suits over old transfers cannot be 
assumed.” : f 
Similarly in the present case the section 
clearly says that ifa person is in pəssession 
of land in an inam village on June 30, 
1934, he shall be deemed to have acquired 
occupancy right. The object of this section 
was in unmistakable terms to confer 
occupancy right on the tenant in possession 
respect for pending 
suits cannot be - assumed. In. this 
view the Revenue Court alone would have 
the jurisdiction and the decision of the 
learned District Judgé cannot be sustain- 
ed and it seems to m> unnecessary to 
Consider the argument based on s. 13 of 
the Amendment Act XVIII of 1936. The 
applicability of s. 3 is not controlled or 
governed by the said section. as in my opinion 
apart from’s. 13 s. 3 will apply to the 
cases. All that s. 13 siys is that the 
Act shall apply to all proceedings stayed 
by s. 127 (2) but it does not affect the appli- 
eation of the Act to other cases nor does 
it affect the , retrospective operation of the 
Act, if the legislature meant the section to 


be restrospective. 


' However, I will deal with the conten- 
tion based on s. 13. It is contended by 
Mr. Somavva that the Amending: Act 
XVII of 1936 can only apply to pending 
suits which are stayed under s. 127 (2) 
of the Madras Estates Land Act, Amend- 
ment of 1934, and s. 127 (2) according 
to him can only apply to cases where 
land is comprised in a village which is 
not an: estate within the meaning of 
s. 3 (2) (d) and that as the present agrahrim 
was declared to be an estate within the 
meaning of the said clause, s. 127 (2) 
would have no application to the present 
suits. It must be said that the argument 
of Mr. Somayya has great force as the 
language of the section lend support to 
that- contention. But the question is, what 
was the intention of the legislature in 
enacting s. 127, cl. (2) of the Madras 


T36: 


Act VIL of 1934. ` As Lord Halsbury 
observed in Herrar V. Rathimines & Rathi- 


gar Improvement Commissioners (7) (p. 592%: 


t s ” 


“The subject-matter with which the Legislature 
was' dealing and the facts existing -at the time 
with respect to which the legislature was legislat- 
ing, are legitimate topics to consider in ascertain- 
ing what was the object and purpose of the legislature 


in.passing the Act.” 

The legislature was 
amendment in regard ‘to the: conferment 
of occupancy Tight on the tenants “in 
inam villages. “They were fully aware 
that the land may form part of a village 
which is not .an-estate within the meaning 
of sub-cl. (d), cl. 2 of s. 3 of thé Actor 
may have formed ‘part ofthe villagé with- 
in ‘the meaning of the said clause but 
has ceased to be part of the estate and 
they ‘wanted to confer occupancy rights 
in-respect of both classes of lands. The 
legislature was also aware that in respect 
of both classes of lands there were pending 
litigations ‘also. The object of ‘the legisla- 
ture was that till they carried out the 
‘legislation ‘which they had in contempla- 
tion, there should not be any final adju- 
‘dication of the rights of the parties by 
‘Courts of law. This ‘object would ‘be 
‘thoroughly frustrated vif “Mr. Somayya’s 
contention is given effect to and the ex- 
pression ‘not being an estate’ were held 
to qualify ‘village’ and not ‘land’ in 61.9 
‘of s. 127 ‘of the Madras Act VIII of 1984. 
No doubt it is not strictly accurate to ‘talk 


contemplating .an 


of any.land being an estate. But the expres- ` 


‘sion ‘any landin an inam village’ might 
comprise the entire land in an inam village or 
a part thereof. If it comprises ‘the ‘entire land 
in an’inam village, ‘it would be synonymous 
with the Village. If it is not, it would’ be part 
of the said village. If the entire land js to 


..be taken into consideration, .there ig no 


-. land and not only village. 


© Court must in every case 


ha 


incongruity in qualifying -the said Jand 
-by the expession ‘not being an estate. That 
a separate part of an inam village can 
be an-estate is also contemplated by the 
legislature (wide s. 50 of the Amending 
Act). It seems:to me the expression ‘not 
being an estate’ must be held to govern the 
If the contention 
be accepted, -the 


ery come to the .con- 
elusicn whether it ds an estate. or not 


before the amendment can be’ applied. 

tLe other hand the object of ne eines 
was whenever any question of kudivaram 
right arose with reference toa land in an 
nam village, the action -should be stayed. 


i(7) (1892) A-C 498 at p. 502, 
*Page of (1892) A.C [Ha] Ses 


of Mr. Somayya were to 
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In. s. 127, cl. .2-of the said Act VIM -of 1934 
the expression used.is ‘all’ proceedings :in- 
volving a decision whether or not the inam- 
dar has the -kudivaram right, in such land” 
and -the.the expression is wide and general. 
The proviso also seems to indicate that 
the words ‘such land’ must only mean 
any landin an inam village and not any 
land. ‘in an inam village qualified bythe 
expression “not being-an estate." However 
it is unnecessary to rest my decision on 
this ground since I ‘have ‘already held 
thatthe application of s.-3 is notivontrol- 
led or limited, by ‘the application of s. 18 
of the Amending Act. Even if my view 


in regard to the applicability ofthe Madras ` 


Amending Act XVIII of 1936 is wrong, I am 
also of the opinion that the -case of ,peti- 
tioners on the merits is well founded and I 
shall proceed to deal with it. i 

The main question in these suits is whe- 
ther the plaintiffs have acquired the kudi- 
varam right within the meaning 
of the exception to a. 8. ofthe Madras 


Estates Land Act. In the plaints which | 


were originally filed as already stated by 
‘me, the casé was-that by virtue of the grant 
‘the plaintiffs are the owners of both the 
varams. There was no allegation that they 
acquired the kudivaram subsequent to the 
‘date of the grant. In the cases which 
went up tothe Privy Council, two issues 
-were raised namely, 

(ìi) whether or not the plaintiff's pre- 
-decessor-in-title owned the kudivaram at 
the time of the ,grant.? 

-(ii44) whether the plaintiffs or their pre- 
decessors-in-title subsequently acquired the 
-kudivaram right in the suit-land ? Mr. Nara- 
‘yana ‘Murthy who appeared ‘for the plaint- 
‘iffs stated ‘that it was not his case that the 
plaintiff's predecessors-in-title had ‘the 
ludivaram interest at the time of the.grant 
‘or that they subsequently ‘acquired ‘the 
‘kudivaram rightiand, therefore, he did not 
press those issues. In Seethayya v. Subram- 
‘anya-Somayajulu (1), their Lordships of.the 
Privy Council:observed : | 

“In the course of these proceedings the -respond- 
ents ‘have admitted that they did not own the 
kudivaram before the grant and that they did not 
acquire the kudivaram ‘independently of and after 
“the grant .!In ‘view of the admissions made for 
the purposes of these cases ‘that the respondents 
did not acquire the kudivaram -subsequently to 


- the ‘grant, it becomes unnecessary to consider the 


subsequent acts of the parties and'the inferences to 


‘be drawn-from them.” 


It;imay -be mentioned that the case of 
‘the plaintiffs’ in those cases as laid in‘the 
‘plaint, before.it came'‘up to‘the High Courts 
‘was that the original grant was lost-and that 


1 
1 


$ 


'-the concession made’ by them it is also modeof acquisition. The question is whe- 


‘1937 
othe proper inference from <all the facts in- 
Gluding acts of ownership ‘by themselves 
and their predecessors was that wnder ‘the 
-grant -they had both varams. Thus: various 
acts including the acts of ownership were 
relied on for the purpose ‘of establishing 
‘that from ‘thé inception they have kudi- 
varam interest in them ‘but not that subse- 
quebtly the plaintiffs acquired them. From 


| Clear ‘that these acts were not relied on for 


1 
I 


“the purpose of. próvingthat they :acquired 
‘the kudivaram subsequent to the date of the 

grant. If the plaintiffs want'to rely on:the 
“exception :to-s.-8-of the At, itis incumbent 


on the plaintiffs to prove that in.a particu- 


lar plot of land they acquired the kudi- 
varam. It will not, therefore. ‘be permis- 
‘sible for the plaintiffs to rely on any 
general evidence regarding ‘the acts of 
ownership in regard tothe whole village 
or in regard tothe other plots in.the‘same 
village. As observed by Venkatasubba 
“Rao, J, in .Ramalinga Mudali v. Rama- 


: Swamy Atyar (8). 


“So-far as the exception to s. 8, is concerned, 
its application. depends on the -particular facts 
,connected with each separdte plot in the village. 
The decision, therefore, that certain proved ‘facts 


` brought a specific plot within that exception isa 


decision which in the vary nature of things, can- 
not apply to other and different plots in the same 
village,” 
Again as observed by Spencer, J. in 
Venkatadasu v. U-daiyanarayanan (9) at 
ps p.-351* A ` 
“If -the plaintiffs intended to rely on.the excep- 
„tion to .s. 8 of the Madras Estates Land Act for 
ousting the jurisdiction cf -the -Revenue Court, it 
was Necessary, that they should have advanced a 


specific case to show by what actsthey acquired _ 


the kudivaram interest‘of their ryots and became 
-entitled to both:varams.” A 

In-the present suits even after the plea was 
allowed to be:raised no acts were alleged 
by which they acquired the -kudivaram 
tight nor was it alleged waen they gequir- 


ted isuch kudivaram -right or by ‘whom was 


eee ee He tN ay HN At 


Such-.right acquired. As stated -by the 
-District Munsif,the argument.on -behalf.of 
the plaintiffs was that as the plaintiffs 
were unable:at this remote time to prove 
when or .how ‘the :kudivaram was acquired 
‘and as the subsequent conduct of the 
-ajgraharamdars showed that they ‘were in 
. full ;possession .and enjoyment.of .both-the 
varams, it must..be presumed -that their 
‘acquisition of the. kudivaram had a legal 

(8) (1929) M W N 239; 119 Ind. Cas: 577;.29 L W 


l ao AI'R'1929 Mad. 529; ‘Ind. ‘Rul. (1929) Mad. 


= 


977. 
(9) 33ML J 548; 41/Ind, Oas. 122;6 L W 142;-4 
“ip R1918'Mad/569. = -` Ka ER aE we 

*Page of 33 M.—[Hd.] 


a 
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origina. The District Judge also remarks 
that l l 

- “there is:mo direct proof in any-of these sujts.of 
‘such acquisition. It is sought to be made cut by 
the plaintiffs from enjoyment of the properties and 
‘the conduct of the parties.” 


“It seems to:me that this plea -ought not 
to have. been permitted at all in ahe abe 
sence of any delinite allegations as to the 


ther there is ‘any room in these cases for 
‘the application of this theory.of lost grant 
‘or the presumption ofa legal origin and long 
‘continued enjoyment of boih the varams, 
At the outset I may state that even this 
theory of lost grant must be made out 
with reference to facts of each case. The 
„learned District Munsif.dealt with each cage 
separately and arrived .at an independent 
conclusion in regard to each. -But unfor- 
‘tunately though the learned District Judge 
concurred with the District Munsif in his 
treatment.of the cases he never adhered 
toit but dealt with the cases together and 
arrived at conclusions based on facts re- 
lating to the entire village. The evidence 
relied cn in proof of the acquisition of kudis 
varam right falls into two classes (1) gene- 
ral evidence regarding the entire Village 
and the acts of ownership exercised by 
the agrahramdars, and (2) evidence re- 
garding each holding. The general evi- 
dence relied on comprises three indepen- 
dent pieces of evidence, namely (1) evidence 
furnished by what are called dumbalas 
which range between 1601 and 1823, (2) 
evidence furnished by partition proceed- 
ings between the agraharamdars in 1859 
and 1860, (3) certain land acquisition pro- 
ceedings wherein the agraharamdars were 
paid compensation in respect of certain 
lands in the village. This general evi- 
dence as already observed by me is wholly 
inadmissible and particularly in this case 
where concession was made that in respect 
of certain lands in the village the inam- 
dars have not acquired kudivaram interest 
subsequent to the grant. The general 
evidence is admissible only if it was in- 
tended to prove that in the entire village 
they acquired kudivaram right subsequent 
to the grant. In Ramalinga Mudali v. 
Ramaswamy Aiyar (8), Venkatasubba Rao, 
J. considered the evidence in regard to the 
whole village because the case there made 
-out was tnat ‘in ‘regard'to the entire vil- 
lage kudivaram was acquired subsequent 
to the grant. Further the said case can 
hardly be treated as an authority because 
“it related to a mirasi-village where admitted- 
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lv the mirastdar is the cultivating ryot and 
the question in that case was whether the 
zamindar acquired also the rights of the 
` mirasidar. It was not like this case where 
the cultivating ryots set up occupancy 
right as against the landlord. However, 
as the learned District Judge was consider- 
ably influenced by this general evidence 
I shall proceed to deal with the legal in- 
ference that can be drawn from the evi- 
dence. The Dumbalas are Exs. A to Ex. A-14. 
Exhibit A relates to Fasli 1192 (i. e. 1782- 
' 83) ahd Ex. A-14 relates to Fasli 1231 
(1821-22). The learned District Judge says 
oe furnish valuable evidence in favour of the 
agrahramdars that whatever might have been the 
state of affairs at the time of the original graut 
in 1689, there were no nants with occupancy 
rights in the lands on the dates of the Dumbalas 
and far from any of the Dumbalas lending any 
support to the contention of the vyots, each one of 
them has got a deadly effect against their case. 

The learned Judge fell into a serious error 
in regard to the import of these ducuments. 
If, according to the learned Judge, on the 
dates of these Dumbalas there were no 
tenants with occupancy rights it could not 
‘be said that there was any acqu'silion by 
the landlord of any such occupancy righis. 
The learned District Judge entirely fo: got 
that the entire area of this inam village 
was not cultivated Even at the time of 
the inam settlement as will be seen from 
Ex. D it will befound that the total extent 
of the inam village was 2,409 acr: s whereof 
960° acres were cultivated dry and only 
8t acres and odd were cultivated wet and 
the rest of it was uncultivated and waste. 
Therefore, on the dates of these Dum- 
balas it is not possible to know how much 
was cultivated. In the lands which were 
not cultivated, it cannot be said that there 
were any tenants with occupancy righ:s 
and in these lands there could be no ques- 
tion of any tenants abandoning occupancy 
rigbts or the landlord purcnasing occu- 
pancy righis and any such acquisition 
thereof by the landlord Unless it is pos- 
sible io establish that the suit lands were 
‘lands which were then under cultivation at 
the time of the Dumbalas it cannot te said 
that there was any acquisition of cccup- 
ancy right snbsequent to the date of the 
grant. 


Coming to the nature of the dumbalas 
they do. not seem to _have any such 
deadly effect as is attributed by the 
learned Judge. These dumbalas are only 
permits to enable the agraharamdar to 
deal with the produce freed from the 
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burden of paying the dues .to the 
zemindar. The person with whom: the 


zemindar is concerned is only the agraha- 
ramdar because he was the person res- 
ponsible for the payment of the dues to 
him. The zemindar is not concerned how: 
the produce is distrihuted between the 
agraharamdar and the tenants who culti- 
vate the land. The nature of, and the 
value that should be givene to, these 
dumbalas have been very accurately sum- 
med up in a considered judgment of 
Pandalai, J.in S. A. No. 1592 of 1926 and 
I am constrained to quote the observations 
of the learned Judge at considerable length 
because that judgment has unfortunately 
not been reported 

“The dumbalas produced C series and Exs. X and 
X A covering the pariod of 17°5 to 1836 have 
been construed by both the lower Courts on the 
footing that the Privy Council have by a remark 
in 43 Mad. 166 at 172 [Venkata Sastrulu v. Seetha- 


ramayudu (10) given dumbalas generally the 
meaning and effect of establishing that the 
inamdar who is mentioned therein ig the 


owner of both varams. The respondents also rely 
The remark is ‘there are 
also some dumbalas or orders dated in the year 
1793 requesting that the plaintiffs’ ancestor - shall 
be allowed to reap and enjoy the crops pertaining 
to Billiapadu”. 


These are dealt with under the category 
of other confirmatory documents. We are 
confident that by this remark their Lord- 
ships did not intend that wherever dumbalas 
are found they should have the meaning and 
effect attributed to them by the plaintiffs, 
irrespective of any consideration of the 
nature and object of dumbalas and other 
facts which establish that the inamdars 
were not and could not be permitted to 
remove the whole crop or indeed do, 
anything more than take what as between 
them and the ryots is due to them; 
dumabalas are merely part of the machinery 
of revenue collection when the revenue is 
calculated on a share of the produce. The 
revenue being in theory payable in kind 
by a share of the prodnce, the zemindar 
or Government has necessarily to take 
care that the crop is not before or after 
harvest removed by any one till the revenue 
is paid. The local officials having for this 
purpose detained the crop the-dumbala.: 
is simply an intimation to them by the 
zemindar or superior Government revenue 
official, who has previously received the 
revenue, that it has been paid or account- 
ed for and that the crop may be permitted 

(10) 43M 166; 51 Ind. Oas. 304; 17 A LJ 725; 37 
M LJ 42; 21 Bom. L R925 26ML7175; 300 L 


J 441; 10 L W 633; 24 © W N 129; 846 I A 123;2 U P 
L R(PO) 16 (PO). : ‘ 


ee 
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to be removed. In short, it simply raises 
the Government embargo on the produce 
and permits it to be taken away. By whom 
and of what? It is natural that the revenue 
authorities should refer to the person who 
is bound to pay and has paid the revenue. 


- But it is a misunderstanding of the situation 
“and the 


decument to think. that the 
mention of theinamdar means that the 
whole Produce may be appropriated by him 
and therefore that he is the full owner 
of the land and that the tenants have 
no rights The inamdar is mentioned in 
the dumbalas because he is the person 
responsible for the revenue and he in his 
turn to protect his own interest as well 
a3 of the Government to whom he is bound 
to pay revenue is bound and interested to 
see that the produce is not taken away by 
the cultivators till the melwaram out of 
which. both reveiue and the inamdar's 
share hus to come is paid”. 

On a reference to the printed records of 
the case it will be fcund that the nature 
of these dumbalas is more- or less similar 
to that in the present cases. I think the 
learned District Munsif has correctly ap- 
preciated their true legal effect. Tte parti- 
tion proceedings are evidenced by Exs. B, 
B-1,0 and C 1. So far as these dccumenta 
are concerned, they can never form the 
basis of any inference in regard to the 
title to the kudiiarem interest. WLenever 
there is a partition of an estate among the 
members ofa family, itis usual always to 
divide the lands which form the esta‘e 
and not the melwaram. From the descrip- 
tion of the land it does not follow that 
actual lands were divided. In a permanent- 
ly settled estate for example most of 
the lands would be in tke possession of the 
tenants except lands which were lring 
waste and were not cultivated. In the case 
of lands which are in the possession of 


tenants when there is division of lands, it 


only means that the person to whom the 
lands are allotted will realise the rents 
and profits from the tenants who are in 
occ'ipation of the said lands It will be 
seen from Ex. D that nearly 1400 acres 
were rot in the cultivation of anybody 
and there is no evidence in the present 
suit that the lands which are the subject- 
matter of those suits were not comprised in 
the lands which were not under cultivation 
then. It is not possible to draw any in- 
ference that there were tenants with occu- 
pancy rights in the said lands who had 
abandoned them or from whom the land- 
lords acquired the kudivaram right. 
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Then the next piece of evidence relied 
on is certain land acquisition proceedings. 
The circumstances under which compensa- 
tion was awarded to the agraharamdars 
are notin evidence. They have no bearing 
on the specific issue in the suits, namely, 
whether a particular plot ceased to be part 
of the estate. The fact that with reference 
to certain lands which formed the sub- 
ject-matter of the said proceedings, com- 
pensation was not claimed by the tenant 
would not be any evidence in regard to 
other plots of land. Probably there may be 
evidence in regard to the question whether 
the zemindar owned both the varams in the 
entire estate but that question is not in 
issue. The above three pieces of evidence 
each by itself being inconclusive even on 
the question whether’ tLe original grant 
was of both the varams, taken together 
are also inconclusive on the said question 
and it is not safe to rely upon them to 
establish the subsequent acquisition of 
kudivaram interest by the inamdar. Theres 
fore if we eliminate them we fall back upon 
the evidence with reference to each plot. 
Before dealing with the said evidence, it 
ig necessary to make a few general] obser- 
vations. The lands being prima facie in 
tLe Arepalli Agraharam, geographically they 
are within the ambit of an estate within 
the meaning of the Estates Land Act. 
Therefore there is prima facie presumption 


_that in the said lands the tenants have gt 


occupancy rights. The Court therefore hes 
to start with .the said presumption jn 
deciding whether the inamdar has got the 
kudivram right. Under s. 23 of the Estates 
Land Act and s. 185 of the said Act tLe 
presumption is that land in an estate isa 
ryoti land. ‘The learned District Munsif 
has correctly applied the presumption in 
estimating the evidence. lae learned Dis- 
trict Judge has, in my opinion, fallen into 
an error in thinking that the presumption 
ought not to be applied. The learned 
Judge remarks at the end of para. 7: 

“We have nothing to do with the presumptions 


laid down in the Act _ when considering the issue 
whether such an acquisition has been made." 


` Under the exception to s. 8, sub-g. 2, 
el. (d), land in an inam village will cease to 
be part of an estate if it is proved that 
the tenants’ interest in those  hoidings 
have been acquired by the inamdar. {ff 
is an exception which the landlord will 
have to make out. The exception is only 
to the general rule that in every land come 
prised in an estate, the tenant has got 
occupancy right. It. is not possible te 
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understand how the learned District Judge 
ignored this elementary rale. The evidence 
abundantly establishes and it is not chal- 
-lenged before. me that the lands were never 
‘in the personal cultivation of the agraharm- 
‘‘dars. There is no evidence either oral or 
documentary by which the plaintiffs 
sought to prove the manner and method 
of the acquisition of the kudwvaram right 
and no single instance has been proved 
. of a relinguishment by the tenants or of 
purchase by the inamdar or of inheritance 
or any other known mode by which the land- 
lord came to acquire the kudivararm right. 
The sole thing relied on is that the agra- 
_harmdars were dealing with the lands as 
owners and leasing them from time to time 
for specific periods. The learned District 
Munsif disbelieved all the unregistered 
leases relied on by the plaintiffs. In this 
the learned District Judge has also con- 
curred. He observes: “The safe method 
to adopt with referénce to these exhibits 
js to ignore the unregistered documents alto- 
gether”. There remain then the registered 
Jeases and other evidence relied on with re- 
‘ference to each of the plots in question. 


Taking the registered leases they range. 


hetween 1903 and 1911. The Estates Land 
Act came into force on July 1, 1908. 
If before the dates of these registered 
leases 
kudivaram right, the execution -of these 
registered leases would not affect their 
occupancy right if they were in possession 
of the lands on the date of the commence- 
ment of the Act. Therefore it has to be 
proved apart from these leases whether 
the landlord has acquired kudivaram 
right. Ifso, these leases may besome evi- 
dence in confimation of the said right, 
It is a well-known fact that the zemindars 
are inamdars anticipating tenancy legisla- 
tion had been trying by all possible 
means to deny occupancy rights to the 
tenants and to prevent acquisition of 
„occupancy rights by the tenants and. for 
that-purpose have been taking muchilikkas 
with recitals in and by which the tenants 
stipulate to surrender possession to the 
landlord at the end of the term. It has 
aiways been held that from such a stipula- 
tion it is unsafe to presume absence of 
occupancy right in the tenant. ‘The value 
‘af these leases will also be much discoun- 
tenanced if it is proved that the tenants 
from whom these leases were taken were 
ip occupation of the said lands on the 
dates of the said leases. Oertain observa- 
e@ tions in the Privy Council judgments were 
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relied on by Mr. Somayya in this cònnec- 


tion. But on a careful perusal of the 
judgments it will be seen that the obser- 
vations were made with reference to the 
particular facts of thoge cases. For ex- 
ample in Surayanarayana v. Patanna (11) 
it was found that the defendants were’ 
let into possession by the inamdars under - 
agreements for terms which expired in 
each case before the suits for ejectment 
were brought. Similarly in Venkata Sas- 
trulu v. Seetharamayudu (10) it was found 
that in 1904 all the tenants formally re- 
linquished their lands to the plaintiff and 
put him into possession thereof and from 
that date until the tenancies were granted in 
the year 1907 the property remained vacant 
and when the defendants were admitted as 
tenants, they severally declared that they 
had no right of occupancy except such as 
was given tothem by the tenancy agree- 
ments. Therefore in cases where defendants 
were let into possession by the inamdar 
under agreements executed by them the 
said muchilikkas may be taken into con- 
sideration for the purpose of determining 
wkether the landlord or the tenant had 
the kudivaram right, but when _ the 
defendants were not let into possession 
under those agreements but they were 
already in possession on the dates when they 
executed them, the same inference could not 
be drawn. Again in oneplace the learned 
District Judge remarks:— 

“We find the agraharamdars dealing with the 
lands as if they were their own, dividing them, 
mortgaging them, selling, exchanging them 
and letting them for particular periods for specified 
rents. Effect must be given to this course of 
known enjoyment of the properties; and under the 
circumstances it could be given only by presuming 
that the kudivaram interest in the holding was 
acquired by the inamdars at some date or dates - 
subsequent to the grant”. 

To my mind this is a sweeping obser- 
vation made by the learned Judge not 
borne out by the evidence on record, at 
any rate so far as ‘the particular plots 
in these civil revision petitions are’ con- 
cerned. From the analysis given by Mr. 
Somayya I find that only in ‘two suits 
there was either a mortgage or sale. In 
C. R. P. No. 985 there are two registered 
mortgages andin C. R. P. No. 985 there 
are two registered mortgagés and in 0. 
R. P. No. 984 there are two registered 
mortgages and one sale. I will. deal with 
the evidentiary value of those documents 


(11) 41 M1012; 48 Ind. Cas. 689;-25M LT 30; 
(1918) M WN 859; 230 WN 273;9 LW 126; 29. 0 
L J 153, 1UP LR(PC) H; 36 ML J 585; 21 
Bom. L R547; (1919) M W N 463: 45 À 209(P 0). ` 
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in dealing with the particular case. But 
beyond these so called. mortgages or sales 
there is no other evidence of. mortgages, 
sales, or exchanges. L donot kuow what 
the learned Judge’ means by saying the 
inamdars divided the lands. That obser- 
vation can have relevancy only if we arë 
dealicg’ with the quéstion whether in the 
entire village the inamdars bad the 
kudivaram or acquired the kudivaram 
right’ bu% it will have no bearing on the 


question whether in .a particular plot of 


land the inamdar acquired the kudivaram 


right unless there is évidence’ that that’ 
paiticular plot’ of land happened ‘to be the’ 
subject of division among-the agraharam- 
There is another observation which. 


dars. 
the, learned Judge makes which requires 
some notice, namely: — . 

“There is not a single instance’ of: aty sale of 
the lands by any one of the so-called ténants and 
no documéntaiy proof of any partition of the lands 


in’ the same family. Oral evidence-there- is of the’ 
tenants themselves to the effect that they divided: 


such and such lends in such and. such a manner 
without any reference to the agrharamdars: or their 
rights; but such oral evidence has no value in the 
face. of the documents that have been produced by 
the plaintiffs”. _ 


The proof of alienations of lands ‘in the 


possession of tenants is given for the pur- 
pose of probabilising the existence: of 


kudivayam_ right’ in the ténant, but the’ 
absence of it could not be taken as negativ- 


ing occupancy right. Where land has 
been in the poséessién of: æ particular 
family for a considerable period say 30 or 


40 years, und if, the said: family was not. 


in*need to mortgage or sell a land, it is 
preposterous to expect any- sale oř mort- 


gage in ihe said family. I think“ posses-' 


sion: fot- a- considerable length of time 
should ordinarily be taken as dispensing. 
with such a proof. In, most cases it may 
not be possible to have them though it is 
desirable or it might be good if such 
evidence was forthcoming and the absence 
of such evidence should not be taken asa 
factor in negativing occupancy, right. 

Now I shal] proceed to take up each 
of the cases. As I already stated the 
learned District Munsif examined each case 
on its own merits and. gave findings with 
reference to each.. But the learned Dis- 
trict Judge has not done so and this failure 
considerably. .vitiates his judgment. and 
therefore 1 feel at liberty to. go into the 
evidence especially when the-matter involves 
a. question of jurisdiction, to find out whether 
the view cf the learned. District Munsif is 
correct. ee ss Sp Aa pog 

©. R FPF. Nos. 972 ķand'45l, These 
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two revision. petitions relate to the 
same land. Eliminating the unregistered 
leases. there is only one registered lease 
which is Ex. H dated March 22, 1904, 
for .a period. of 8 years commencing from 
1801. Aş pointed cut by the learned Dis- 


_ trict Munsif there is no surrender clause 


in this document whereas in the unregister- 
ed lease sought to be given in evidence, 
such a clause was put in. The learned 
District M-unsif after a careful considera- 
tion of the evidence and especially Exs. VI 
and XVI; came to the conclusion that the 
defendants were in possession of the suit 
lands even before ihe lease deed, Ex. H 


_ that the unregistered leases are not genuine 


and were only brought about to create 
evidence in favour of the agraharamdars. 
The learned District Judge in regard to 


‘hese cases has not upset the finding in 


regard to the question of possession. 
Therefore there is no evidence in this 
case that the agraharamdars were dealing 
with:the land. as their own nor was there 
anything to foundfrom long enjoyment the 
inference of sucha right. 

C. R. P. Nos. 974 and 983. There 
are only two documents in these cases, 
a, i registered. lease for 5 years frcm 
1£06: to 1910 and water application dated 
March 30, 1904. Besides these there is 
absolutely .no evidence on which to find the 
aquisition of any kudivaram right. 

Cc. R. P. No 975: There are three 
registered leases relied on, the earliest 
commencing from 1896. The finding of 
the. learned District Munsif is that from 
the time cf their forefathers the defendants 
have been in enjoyment of these lands. 
In the face of this finding which has not 
been’ disturbed by the learned District 
Judge, it is not possible to give any value 
to the registered leases and there is no 
other evidence on which the acquisition of 
kudivaram right can be found in favour 


©.. R. P. Nos 976 and 978; In 
both these cases the registered leases 
are. only in 1911 long = after the 
Estates Act came into force. Besides these, 
there is .no other evidence. On the other 
hand the learned District Munsif. finds 
that, there is evidence that the defendants 
have been occupying ard cultivating the 
lands from time immemorial and there is 
no otker evidence on. which to find the 
acquisition of kudivaram right in favour 
of the landlord. _ : i 

©. Ro P. No. 977: In this case 
the only materia} piece of evidence is 


-@ registered lease 
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commencing from 
1907 and the- learned District Munsif 
did not believe the evideuce, of the plain- 
tiff that defendants were let into possession 
under the document for the first time. 
There is no positive evidence on behalf 
of the landlord with reference to this plot 
of land showing long enjoyment on which 


to find any- acquisition of occupancy 
- right. 

©. R. P. No. 987: There are two leases 
relied on in this case. The first is 
of 1903 and the second is of 1913. The 
learned District Munsif finds that the 
evidence unmistakably shows that the 
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defendants and their ancestors have 
been ‘in possession of some of ‘these 
lands and cultivating them and he does 
not sch on the evidence of P. W. No. 6. 
There is no reliable evidence on behalf of 
the plaintiffs to negative the case set up by 
the defendants. 

Gc. R. P. Nos. 985 and 986: 
The District Munsif in paras. 143 to 
145 of his judgment has carefully dis- 
cussed the evidence relating to the lands 
comprised in these two cases. There are 
two mortgage deeds Ex SS dated Janu- 
ary 21, 1886, and Ex. BBedated January 4, 
1906. As-pointed out by him tnere is no 
reliable evidence to show thatthe lands 
were put in possession of the mortgagees, 
and there is a considerable body of evi- 
dence on the defendant’s side to show that 
the defendants and their predecessors-in- 
title have been in possession of these lands 
and enjoyment of the same from time 
immemorial. ' So far asthe other evidence 
in the case is concerned, they are unregister- 
ed leases and water applications. The un- 
registered leases could not be reli-d on. 
So far.as the registered lease is con- 
cerned, it was taken on November lö, 1903. 
I have already shown the evidenciary value 


to be attributed to these leases in cases where 
the persons from whom they were taken were . 


already in possession of thelands. The water 
applications cannot carry the case of the 
zamindar very much in the absence of other 
positive evidence in the case, It seems to 
me-that ona consideration of the entire 
evidence relating thereto the plaintiffs have 
not proved that they acquired kudivaram 
right in the said lands. : 

GO R. P. No 984: In this 
case there is a registered mortgage 
deed dated 1906. There are also registered 
leases besides water applications. But it 
has been established beyond doubt in this 
case that the defendants and their ancestors 
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have been in possession of these lands and 
have been cultivating them. from a *Very 
long time. In the fact of this evidence, 
the evidentiary value of the said mortgage 
and leases cannot be very much and the 
conclusion reached by the learned District _ 
Munsif is correct. Thus on the entire 
review of the evidence the learned District - 
Munsif came to the conclusion that as. 
regards the personal cultivation of the 
plaintiffs it was impossible to believe their 
evidence and he observed 

“Not one of thé farm servants whom they had 
employed or engaged has been examined. Wherever 
there is a gap, the plaintiffs have come in with an 
allegation of personal cultivation. I refuse to believe 
their evidence that they had at any time personal 
cultivation of these lands”. 

Then later on he summed thus: 

“Having regard to the evidence of both the plain- 
tiffs and the defendants, oral and documentary, I 
have absolutely no hesitation in finding that the 
defendants and their ancestors have been in posses- 
sion of and cultivating the suit lands from a time ` 
beyond memory”. l 

The criticism of the learned Judge on 
these observation and findings is to this 
effect : ; 

“The learned District Munsif points cut that not 
a single farm servant has been called by the’: 
plaintiffs to depose tothe tiuth of this fact and that `- 
no scrap of.paper in the shaps of accounts: his been 
produced to probabilise the story. In this connec- 
tion, we should not forget however, the possibility 
that ifthe servants or labourers under the agraharam- 
drs had been called, their evidence would have 
been attacked as tainted and interested and un- 
worthy of any belief whatever, We should also 
remember that except the emphatic assertions of 
the defendants that they have been in possession 
from time: immemorial of the suit lands, there is 
absolutely nothing on their side to show that they 
are the owners of the kudivaram and not mere culti- 
vating tenants”, 


In my opinion this criticism is pointless. 
The learned District Judge has not met 
the comment of the District Munsif about 
the absence of evidence by observing that 
if such evidence had been produced, it 
would not have been believed. It is one 
thing tosay that there is no evidence and 
another thing to say that the evidence, if- 
adduced,.could not be believed, If.such 
evidence is tendered, it is for the Court to 
give effect to the value-of the evidence and 
the Couit cannot by anticipation say that 
such evidence cannot but possibly be un- 
true. Again I do not understand what the. 
learned District Judge means by saying 
that the evidence of the defendants points 
to only showing them as mere cultivating 
tenants and not owners of the kudivaram. 
If from time immemorial the defendants 
and their ancestors have heen in posses- 
sjon of the lands cultivating them, I do not 
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ee what ‘more should the defendants est- 
ablish in proof of the ownership of the 
kudiaram right. If they have got any 
other evidence, it may goto support their 
ease. According to the theory of lost grant 
which the learned Judge has set before 
himself in the beginning of his judgment 
that from long possession one could pre- 
sume a legal origin in favour of the ex- 
ercise of a “proprietary right, I do not see 
‘why the learned District’ Judge should fail 
to give effect to it in the case ofthe de- 
lfendants. Lower down he sought to dis- 
‘countenance the long possession of the de- 
‘fendants by observing that they have not 
produced a single instance of the sale of the 


Jands by any of the so-called tenants. I- 


‘have already shown what weight should be 
‘given to the observations of the learned 
Judge in this behalf. 

Thus on a consideration of the entire 
evidence Iam of the opinion that the con- 
clusions reached by the learned District 
Munsif are right. I, therefore, allow the 
‘above revision petitions and reverse the deci- 
sion of the learned District Judge and restore 
that of the District Munsif with costs both 
‘here and in the Court below. 

Cc R P. Nos. $71, 973, 979, 
980, 982, 988, 989, 990, 991 and 992 
of 1934 are not pressed and are dismissed 
a8 withdrawn and there will be no order as 
: to costs. 


AN. Petitions allowed. 
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Monammap Noor AND MADAN, JJ. 

EM PEROR—PROSEOUTOR 
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JUGAL KISHORE TEBERAWALLA— 


RESPONDENT , 
Boilers Act (V of 1923), ss. 2, 23— “Owner”, 
scope of—Whether includes agent or persons men- 
tioned in 8, 2 — Absentee owner of boiler, which 
mar aoe! used for his work—-—Whether comes under 


s. 23, 

' Ins, 23, Boilers Act, the word “owner” has been 
used in its dictionary meaning and also includes an 
agent or other persons mentioned in s. 2. The 

. question whetheran owner whois ` absent should’or 

. should not be prosecuted, and if prosecuted, how he 
should be dealt with is one which depends upon the 
facts and circumstances of each particular case, As 
a mere proposition of law an absentee owner of a 
boiler, which is being used for his work comes within 
the purview of s, 23, Boilers Act, i 


Gov. A. against an order of the Magis- 
trate, First Olass, Dhanbad, dated Novem- 
þer 35 1936, 


EMPERGR V. JUGAL KISHORE ÎEBËRAWALLA (PAT) 


i43 


The Assistant Government Advocate, for 
the Crown. . 

Mr. S. NoSahay, for the Respondent. 

Mohammad Noor, J.—This is an appeal 
by the Government under s. 417, Crimi- 
nal Procedure Code, against an order of 
acquittal passed by the Magistrate of 
Dhanbadin a case under s. 23, Boilers Act 
(Act V of 1923). The case of the pro- 
secution was that a boiler owned by the 
accused was being used on June 20, 1936, 
in a colliery belonging to him without the 
boiler having been certified under the 
provisions of the Act. The Inspector found 
it under steam on that day. The regis- 
tration period of it had expired on January 
22, 1935. The fact that the boiler was used 
on the day in question seems to have been 
denied on behalf of the accused inasmuch 
as a witness was examined to prove that 
the boiler was unfit for use trom some 
time before that date. The accused when 
examined under s. 342, Criminal Procedure 
Code, denied any knowledge of the affair 
and said that he was living in Calcutta. 
A witness was also examined to prove that 
the accused never lived in his Gareria col- 
liery. The learned Magistrate without 
deciding the question whether or not the 
boiler was under steam on the day in 
question has acquitted the accused, hold- 
ing that he did not come within the term 
“owner” as used in s. 23, Boilers Act. He 
has relied upon the .definition of the word 
“owner” in s. 2 of the Act. Section 23 makes 
the owner. of a boiler liable for its use 
without certificate. The definition. of 
“owner” in s. 2 of the Act is inclusive, 
that is to say, it extends the dictionary 
meaning of the word and does not restrict 
it. It says that: - 

“Owner includes any person using a boiler as 
agent of the owner thereof and any person using 


a boiler which he has hired or obtained on loan 
from the owner thereof.” _ 


The definition does not mean that an 
owner of a boiler who uses it through his 
agent is not its owner for the purposes of 
the Act. The only effect of this inclusive 
definition is that an agent who uses a 
boiler owned by his principal and who 
under ths ordinary meaning of the term 
is not its owner, comes under the Act. 
The learned Magistrate seems to have 
been of the opinion that because an agent 
is liable to be prosecuted for breach of 
the provisions of the Act, inasmuch as he 
comes within the term “owner”, the owner 
to whom the’ boiler belongs is absolvad 
from responsibility. This view is not 


lid © 


supported by the definition. The learned 
Advocate who appears on behalf of the 
respondent accused has contended that the 
word “owner” used in s. 23 means - the 
owner who actually uses the boiler. I am 
unable to accept this. contention. If it be 


given effect to, it will lead us to hold that. 


tbe word “owner” in the section means 
the. man who actually uses | 
either as owner, agent or hirer or the 
one who uses it having taken loan of it 
from the owrer. In other words, the 
“owner” will mean the one who uses the 
boiler. Ifthe Legislature had meant what 
the learned Advocate contends for, there 
was no need of using. the word “owner”. 
It would have been enough to say that 
the one who uses the boiler without a 
certificate will be liable. Therefore I must 
take it. that. the word “owner” in the 
section has been used in its dictionary 
meaning and also includes an agent or 
other persons mentioned in s 2. The 
question whether an owner who is absent 
should. or should not be prosecuted, and if 
prosecuted, how he shculd be dealt with 
is one which depends upon the facts and 
circumstances of each particular case. As 
amere proposition of law I am clearly of 
opinion that an absentee owner of a boiler, 
which is being used for his work. comes 
within the purview of s.. 23, Boilers Act. 
The next question is whether the 
„accused should be convicted. The learned 


‘Magistrate has not come to any conclusion - 


in respect of the conflicting version of fhe 
fact.. As I have said, according to the 
only witness of the prosecution the boiler 
was under steam on the dayin question, 
but according. to the manager ofthe col- 
liery (D. W. No. 1) it was unfit for use. The 
learned Advocate for the appellant, has 
contender that there is no evidence that the 


accused was the owner of the colliery of the: 


boiler on that particular’ day. The boiler 
was registered in the. name of a firm 
Baijnath Jugal Kishore and as is gener- 
ally the case, it bears two names, those 
of. the: father and the son. 
the name of the father of the accused 
Jugal Kishore. It appears that the pro- 
secution was first started against Baij- 
nath, but later on it was discovered that 
he: was dead and the prosecution proceeded 
in the name of tke present accused. It 
does not appear on what date actually the 
father died. No doubt from the manner 
in which thé case was defended, it does 
riot’ appear that, the accused denied the 


ownership of the colliery or the boiler on 
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the boiler, 


Baijnath was 
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WIiIC. - 
the date im-question. But the paint has 
not been made clear. Unfortunately the 
learned Magistrate did not strictly follow 
the procedure laid down in s. 242, Orimi- 
nal Procedure Code for the trial of sum- 


-mons cases inspite of the fact that the 


attention of the Magistrates has been drawn..- 
to this more than once by this Court. When ` 
the Legislature has provided a particular 
procedure to be followed in a eparticular 
class of cases, it it incumbent that, that. 
procedure should be strictly followed. The | 
order-sheet shows that when the accuséd. 
appeared on the first day he pleaded not 

guilty. But it does not appear whether | 
the particulars of the offence were ex- 
plained to him. Had this been done, the. 
answer would have made it clear whether 
the accused admitted or denied the owner- 

ship of the boiler and-the colliery on the- 
day in question. Then, when examined ` 
under s. 342; Criminal Procedure Code, the, 
accused was not asked about the ownership 

of the boiler and the colliery on that day. 

Strictly speaking, therefore,’ the neces- 
sary facts to justify a conviction are not ’ 
on record. 

The next question is whether we should 
order a retrial. Now, assuming thatthe 
accused was the owner of the colliery and, 
the boiler on the date in question and’ 
that the boiler was being used on his 
behalf, the responsibility of the accused is ` 
somewhat technical. It appears from the 
evidence of the defence witness No. 1, who 
is a, mechanical and mining engineer and 
holds a first class certificate in mining, 
that he was in charge of the colliery since 
the previous May. Therefore, the accused 
if he was the owner of the colliery and 
the boiler, had placed a competent man in 
charge of them. The prosecution would 
have been well advised had they proceeded 
against the manager who has also been 
made liable under the Act. The learned 
Magistrate has pointed out that the 
acquittal of the accused would notin any. 
way interfere with the prosecution of the’ ` 
manager. This being so, I think we should” - 
not order a re-trial. The object of this 
appeal was to: have the points of law 
cleared up and that has been done. I: 
would, ihérefore, dismiss this appeal. 

Madan, J.—I agree. l 

D, Appeal dismissed, . 
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S. M. A.M. S.MEYYAPPA CHETTIAR 
—DEFENDANT—PETITIONER—ÅPPALLANT 


2s VETSUS 
SEETHAI ACHI AND OTAERS—P LaINtirss 


AND DEFENDANTS—RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. I,.r. 10, 
,0. XXII, r. 10—Application under O. I, r. 10— 
Court treating èt also under O. XXI, r. 10—Appeal, 
if maintainable—Parties—Party, when can be added 
—“ Interest” in O. XXII, r:10, meaning of—Words 
“ has come or devolved“, connotation of—Guiding 
principle in adding parties—Adaitional issues, 
Court's power to frame— Facts existing at date of 
decree—Court, if bound to consider—Fact of adjourn- 
ment of suit by valid compromise brought to notice 
of Court—Court, if must raiseand try issue regard- 
ing tt—Drscretton of Court in adding person ap- 
plying to be made party—~He must be a necessary 
party—Such person having remedy by way of suit— 
Whether, should be added. 

Where the Court deals with an application under 
O. I, r. 10, Oivil Procedure Code, to be impleaded as 
a party also under O. XXII, r. 10, the appeal lies 
against the order. 

In order to implead a person as a party to 4 suit 
the question is whether he fulfils the requisites 
required under O. XXII, r. 10 in order to enable 
the Oourt to implead him as a party tothe suit. 
The Court has to see whether there has been an 
assignment, creation or devolution of interest with- 
in the meaning of r. 10. ‘Interest’ means ‘interest 
in the subject-matter ofthe litigation. The words 
“has come or devolved” connote an interest in 
presentt, It must be vested in the applicant on the 
date of the application to implead him as a party 
se suit and not merely contingent. [p. 151, 
col. 2. © > . 

“The underlying principle regarding the addition 
of parties is that there must be finality to litigation 
and to -secure that purpose, is would be -incumbent 
upon the Court to adda party whose presence 
would be necessary to put an end to all the contro- 
versy in the litigation finaily. Vaidianatha Ayyar 
v. Sitarama Ayyar (2), Seetha Achi v. Mayappa 
Chettiar. (8) and Secretary of State w. Murugesa 
Mudaliar (4), relied on, Sri Mahant Prayaga Doss 
Jee Varu v. Board of Commissioners for Hindu Re- 
ligious Endowments (1), relied on. fp. 152, col, 1.] 

Ordinarily a suit must be tried ofa cause’ of 
' action alleged in the plaint and on the state’ of 
facts on the date of institution of the suit. Itis not 
a rigid rule that a suit must be tried only on the 
state of facts existing on the date ofsuit. The 
Court very often has to take notice of events which 
happened subsequent tothe institution ofthe suit 
and mould relief. according tothe state of circum- 
stances existing onthe date of the decree. Whena 
suit has been adjusted by a valid compromise and 
it is brought’ to the notice of the Uourt, the Oourt 
is bound to raise anissue whether the suit has been 
adjusted by a valid .compromise and proceed to 
determine-it, Vijayanagaram Mahurajah v. Sita- 
rama Raju (5), relied on. |p. lə2, col. 2 | 

And if in regard to that matter ‘in the opinion of 
the Court the presence ofa third party would be 
necessary to enable it to effectually anu completely 
ee that issue it is open to the Uourt to 
C` S0. l E l i 
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. enforcing the compromise especially, 
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Heid, however, that when the compromise in ques- 
tion, itself was impeached on one ground or other 
by either party to the litigation and none of -the 
parties wanted to enforce it, it would not bea 
proper exercise of discretion at the instance of a 
third party who alleged thathe had acquired rights 
thereunder, to’ make hima party for the purpose of 
where there 
was no transfer of any interest in the subject-matter 
of the litigation in his favour. The mattsrs relating 
thereto could, and ought to be properly determin- 
ed in a separate suit. [tbzd | 

A. against the order of the Court of the 
Subordinate Judge, Devakottai, dated 
April 19, 1981, and made in I. A. No, 673 of 
1931 in O..S. No. 56 of 1930. 

Messrs. S. Parthasarathi and T. K. 
Thiruvenkata Chari, for the Appellant. 

Messrs. V. Rajagopala Aiyar,. I. FV. 
Ramiah, K. 8. Desikan anad S. Venkata 
Ayyangar, for the Respondents. 

Judgment.—This is a civil miscellaneous 
appeal against an order refusing to make 
the appellant a party defendant to the 
suit O. S. No. 56 of 1930 on the fle of the 
Subordinate Judge of Devakotta. There is 
another connected C. M. A. No. 313 of 1934 
refusing to record a compromise alleged to 
have been entered into between the 
parties to the said suit and also the appel- 
lant. There is another O. R. P. No. 1061 of 
1934 arising out of the same matter 
permitting the withdrawal of the suit by 
the plaintif. These matters have been 
dealt with by no less than three Subordi- 
nate Judges and have come up to the High 
Court in some form or other and were dealt 
with by no less than five learned Judges 
of this Court. The result has been that 
some of ths orders are not reconcilable one 
with the other and when the matters 
come up for final disposal, it caused not a 
little embarrassment to the trial Judge so 
as to prevent him -from having a correct 
approach to ihe several questions presented 
to him for decision. 

Before dealing with the contentions 
advanced on either side by the learned 
Counsel it is necessary to advert briefly to 
the _history of the litigation. There were 
four brothers wao formed a joint family, 
namely, Svliyappa, Arunachala, the Ist 
defendant in S. No. 36 of 1930, 


‘Muthuveerappa and Rimasawmi the 3rd 


defendant inthe said suit. Tne plaintiif 
is the widow of the said Muthuveerappa 
and the appellantin this case Meyappa is 
the son of Solayappa who died in or about 
1908.. ‘Tne appellant had’ a brother Natesa 
alias Ramasawini who was given-in adop- 
tion tothe lst defendant in this case and 
he .is also.nmow the 2nd defendant in the 
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said suit. The family appears to have 
' Owned considerable property. Apart from 
immovable properties it carried cn exten- 
. Sive trade in Rangoon, Penang, Saigon, 
and other places. In or about 1924 the 
parties became divided with the aid of 
arbitrators. It appears that an arrange- 
ment was entered into at that tims that 
„having regard tothe incapacity of Muthu- 
‘Veerappa the properties and monies that 
fell or would fall tothe share of Muthu- 
veerappa should be taken care of and 
managed by defendants Nos. 1 and 3, and 
in pursuance of the said arrangement they 
did really undertake that duty and have 
‘been in possession of the said properties 
aud monies. The said . Muthuveerappa 
_died on January 6, 1928, and on January 8, 
1928, a document came into existence trom 
which itis evident that the: management 
was continued by defendants Nos. L and 3. 
The. dccument provides that an arrange- 
‘ment should be made for an adoption to 
the said Muthuveerappa. It also purports 
to"cut off the widow with a sum of Rs, 31,000 
for: her maintenance. The plaintiff was 
‘appalently dissatisfied with the treatment 
accorded to her by defendants Nos, 1 and 3 
and mMisunderstandings arose. It also 
appears that there were misunderstandings 
between the appellant Meyyappa and 
defendants Nos. 1 and 3 and there were 
two suits filed as the result of such mis- 
understandings between Meyyappa and 
defendants Nos. 1 and 3 being O. B. No. 42 
of 1927 and 75 of 1929 on tne file of the 
Sub-Court of Devakotta. The plaintiff was 
contemplating a litigation against defend- 
ants Nos.1 and 3. 
opportunity and offered financial assistance, 
to her as is evident from Ex. I under 
which he agreed to finance to the extent 
of Rs. 20,000 with his aid the said suit 
0.8. No. 56 of 1980 was launched and it is 
in evidence that he engaged a law agent one 
Venkatachala Ayyar to assist her in the 
conduct of the litigation. He also engaged 
one Mr. V. Ð. Lekshminarayana Ayyar as 
Vakil and it is also in evideace that he 
was giving instructions on her behalf. In 
the suit fled by the plaintiff she prayed 
for am account of the management by de- 
fendants Nos. 1 and 3 and for delivery to her 
of allthe documents, securities, title deeds 
and mionies in their possession. Accord- 
ing to her avery large amount would be 
due and owing by defendants Nos. l.and 3 
to the extent of about twenty lakhs. In 
the plaint she stated that her husband had 
given her authority to adopt, The defence 
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Meyyappa took this 
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the plaintiff had no right or claim in regard 
to her husband’s estate in view of the 
fact that oe had also received a sum of 
Ks. 31,000 in full quittance of her claims. 

The suit was filed in or about April 1930 
and issues werd settled on September 6, 
1930. It does not appear how.it originated 
but attempts at settlement of all the 
litigations between the parties.were set on 
foot in or about March 1931. It was 
obviously to the interests of defendants 
Nos. 1 and 3 to‘havé not only. O. S. No. 56 
of 1930, the suit filed by the plaintiff but 
also two other suits, pending between them 
and Meyyappa should be settled. There 


‘seems to be no doubt. that the object of 
defendants Nos. l.and 3 wasto somehow get 
-at the estate of Muthuveerappa and not 


to let it go into the plaintift’s hands.” It 
may aiso'be presumed that Meyyappa was 
anxious to have not only the liugations 
which he was involved in settled but also 
to get Some share of Muthuveerapp’s estate. 
It 1s also evident Meyyappa being .the 
next réversioner in degree to defendants 
Nos. l and 3 any arrangement entered into 
by deiendanis Nos. l and 3 in. regard to 


the estate may be attacked by Meyyappa 


when the succession really opened and tne 
participation of Meyyappa in any such 
settlement to be arrived at in regard to 
the estate would have been thought of by 
the parties; and further Meyyappa actively 
helped the plaintiff and in View of the fact 
that the deed between Meyyappa and the 
plaintiff provides that no comprcmuise should 
be entered into the said O.38. 96 of 1940 
without the consent of Meyyappu. Meyyappa 
would be a necessary party to be consulted 
in regard to any compromise that may be 
arrived at between the plainti and 
defendants Nos. land 3in the said suik. 
Rajan Sir Annamalai Chetty being the most 
influential member ot the community to 
which, the. parties belong, was naturally- 
looked up to as the person with whose aid 
and intervention tne matters in dispute 
between the parties may be adjusted. ‘Lhus 


we find about the end ox March 1931, the: . 


parties assembling in the house of Rajah 
Sir Annamalai ana discussing tue ways and. 
means of a settlement of the various litiga- 
tions between the parties. The undisputed. 
jacis are that all the parties to the suit, 
tLe appellant and the Vakils of respective 
purlies were present in Kajah Sir 


.Annamalai's house in or about March 1931; 


some draft of a compromise was also made; 
it dues nob appear by whom it was pre- 


eed 
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pared; it is also in evidence thatthe draft 
was seen by Sir Alladi Krishnaswmy Ayyar, 
the Advocate-Genera] and also by Mr. K. V. 
Ramasawmy Ayyar of Madura but the 
draft is not forthcoming. It is not possible 
to know what the terms embodied therein 
BLS NE It is also not disputed that again 
on April 16, 1931, there was a meeting of 
the parties in the house of Rajah Sir 
Annamalaiin Kanadukathan that on that 
day the defendant, the appellant Vakil 
Lakshminarayana Ayyar, Q. A. P. Aruna- 
chalam Chetty, and the Rajah were all 
present; on that date certain documents 
came into existence, a deed of compromise, 
Ex. A in the case and a petition Ex. B and 
an affidavit in support thereof to enable the 
appellant to be a party to the suit. The 
affidavit was sworn before the Rajah Sir 
Annamalai. The said compromise was 
signed by the appellant and also by defend- 
ants Nos.1 and 3 and their signatures 
appear to have been attested on the said 
date. Similarly the petition Ex. B also 
appears tohave been signed by both the 
appellant and defendants Nos. 1 and 3 on 
the said date; originally the case was the 
plaintiff also signed on the l6th and the 


-appellant swore falsely in chief examina- 
-tion in regard thereto but subsequently 


gave it up. And it is a fact that her thumb 
impression was taken only on the next day 
the 17th. It is also in evidence that on that 
date the Rajah was notin the village but 
came away to Madras and when the thumb 
impression was taken ‘nobody on her behalf 
was present except Venkatachala Ayyar. 
Both the razinama and the petition to make 
the appellant aparty ultimately reached 


the hands of the Rajah and remained with 


him until January 20, 1931, when by the 
direction of the Rajah the papers were 
handed over to the appellant. The appel- 


‘lant immediately filed two applications one to 


make him a party to the suit and another to 
record the compromise and pass a decree 
in accordance therewith. The former peti- 
tion was numbered as]. A. No. 673 of 193i, 
the latter petition was numbered as 674 of 
1931. The applications were opposed both 
by the plaintiff and defendants Nos. 1 and 
Ə. The case of the plaintiff as set out in 
her counter-affidavit is that given- in 
para. 5; 

“It was told that the Kunbishekam of the temple 
at Virkudi in which the family of the parties was 
interested had to be performed and for that defen- 
dants Nos. 1 and 3 and the applicant had to eo- 
operate and for that purpose my mark had to be 
taken to a paper which contained some arrange- 
ment between them. I was requested to abx my 
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thumb impression to a paper that was placed before 
me by the applicant, Kelyiog on the express as- 
surance that nothing would be done without the 
consent of my aforesaid relatives and without 
knowing anything about the contents of the paper 
to which Iwas asked to affix my thumb impres- 
sion, I made my thumb impression and then the 
paper was left with Kumara Rajah M. A. Muthiah 
hettiar. The paperwas not read overto menor 
were its contents translated or explained. I was 
ot informed of its terms, purport of or import; 
and I was absolutely kept in the dark about its 
contents. Further, I was told thutthepaper would 
be left with Rajah Sir M. A. Annamalai Chettiar 
and hig son -the said Muthiah Ohettiar pending 
final’ settlement between the parties and the obtain- 
ing of the consent of my aforesaid relatives. I had 
no independent advice in the matter andI never 
assented to the giving upof my right to make an 
adoption. Inever consented to the partition of my 
husband's estate.” 
The case of the lst and 3rd defendants is 
quite diferent. They had not repudiated the 
terms of the compromise in so far as the 
plaintiff was concerned. But they alleged 
that there was no final compromise in that 
the arrangement should only form part of 
other arrangements still remaining to be 
effected between themselves and the ap- 


“pellant, that not only this razinamah and 


the petition to make the appellant a 
party were brought into existence on that 
date but there was also a letter of reference 
executed on thesame date April is, 1931, 
in and by which the matters in dispute 
in O. S. No. £2 of 1927 and O. 5. No. Tə of 
1929 were referred to the arbitration of 
Rajah Sir Annamalai Ohetty, one Murug- 
appa Ohetty and another Arunachalam Chetty 
that the present compromise would not be 
suid to be operative till those outstand- 
ing matters are also settled by arbitra- 
tors, and that those papers were left with 
Sir Annamalai only on the said condition 
but somehow by misrepresentation the 
appellant got the papers from him and 
filed the game into Court. ‘The plaintiff 
and defendants Nos. 1 and 3 have also 
taken the legal pleas that as the appellant 
was a stranger tothe suit he has no locus 
standi to present either of the petitions 
and he can neither be made a party to 
the suit nor can the compromise be en- 
forced at his iustance. On September 28, 
1931, the then Additional Subordinate Judge 
Mr. R. Racgaswami Ayyangar first dealt 
with both the applications. He was in- 
clined tothe view that before a suit is 
terminated by a decree the question 
whether a suit has been lawfully adjusted 
in part or in whole by an agreement 
outside the Oourt will be a matter in 
controversy in thé suit and if third 
parties: are involved in such an agreement 
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it would be unjust to decide on the question 
of the truth and validity of the compromise 
inthe absence of such a third party and 
the third party should be added so that 
the Court may be enabled to adjudicate 
effectively and once for all on the 
questions raised relating to the compromise. 
He accordingly declined to reject the 
petition in limine and directed that the 
evidence should be gone into and pro- 
pesed todealwith both the applications 
together. Against this order a revision 
petition was filed being O. R.P.No. 1514 
cf 1931 and Madhavan Nair, J. dismissed 
thisapplication holding that he cannot 
interfere at that stage as no final order was 
passed by the learned Subordinate Judge 
and it would be open to the parties to 
bring upthe order in revision after he 
passed a final order after taking the 
necessary evidence. It may be stated 
that the evidence of the plaintiff was taken 
on commission between September li and 
September 25, 1932, and after the return 
of the commission both the petitions were 
taken up for hearing. The then Subordi- 
nate Judge Parthasarathy Ayyangar made 
an order in and by which he directed that 
the plaintiff must adduce evidence first and 
then defendants Nos.1, 3and 4. In pur- 
suance of that order I find R. Ws Nos, 2 
and 3 were examined and evidence of 3rd 
defendant as R. W. No. 4 wastaken in 
part. Against this direction by the learned 
Subordinate Judge while the case was 
proceeding, a Revision Petition was filed 
in the High Court being C. R. P. No. 1410 
of 1932. Krishnan Pandalai, J. stayed pro- 
ceedings in the lower Ccurt and the said 
Civil Revision Petition was taken up for 
hearing on October 27, 1932, and by his 
order bearing the said date he 
dismissed the Oivil Revision Petition 
but gave certain directions in regard to 
‘the conduct of the suit. He was of opinion 
that the two matters namely that covered 
by I. A.No. 673 of 1931 and that covered 
by I. A. No, 674 must be separately dealt 
and decided eachonits own merits and 
in regard to both he made the following 
observation : 

“The petition toimplead Meyyappa Chetty must 
be disposed of first onitsown merits in which one 
of the matters to be considered will be whether 
the parties havefreely and genuinely agreed to 
that course, The matter of the compromise which 
involves first ofall the faclof a valid and com- 
plete agreement free from such faults and taints as 
are alleged against it and second its legal validity 
even ifan agreement is proved are matters that will 


arise only if and after the party petition is 
allowed. For none of the parties on the record 
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have put forward “any compromise and unless 
Meyyappa Chettiar is added, it is difficult to see how 
a stranger to the record can enforce a compromise 
of a pending suit except of course by separate 


guit.’ 

In my opinion this order with great 
respect tothe learned Judge has caused 
not a little difficulty, uncertainty and 
confusion in ihe further conduct of the 
litigation. While taking the view that the 
two matters must be separately dealt with 
in regard to the petition to implead 
a party the learned Judge directs that 
one of the matters to be considered should 
be whether the parties hive freely and 
genuinely agreed to that course. The 
petition toadd a party tothe suit, it will 
be seen, in oneofthe terms of the deed 


of compromise itself and was part and 
. parcel of the same transaction as the 
compromise. Ít is not possible {to com- 


preLend how the two matters can be 
dissociated one-frcm the other and how 
the question “if the parties have freely 
and genuinely . agreed io that course” 
could be investigated without going into 
the truth and validity of the compro-, 
mise. Again it is difficult to understand 
the observation of the learned Judge 
how astranger tothe record can enforce 
a compromise except of course by a se- 
pararate suit’ with the direction that -the 
petition toimplead a party should be gone 
into. Ifthe view of the learned Judge 
is correct, the petition ought to be dis- 
missed in limine. But, however, there the 
order stands andI find the learned Judge 
had the approval of the eminent Counsel 
on both side, at any rate Counsel for the 
appellant because he says: _ 

‘Tt may be pointed outandin this the learned 
Counsel forthe respondent in this Court agrees 


with that both according to sound procedure and 
logic the two matters must not be mixed up. 


When the matters went up tothe lower 
Court and were taken up for hearing, 
an application was made on behalf of the 
3rd defendant to expunge his evidence 
from the record on the ground that he 
would not have given evidence in the 
party petition but for the fact, that 
the enquiry in -both the _ petitions 
were taken up. The learned Judge Mr. 
Parathasarathy Ayyangar baving regard to 
the directiun of Krishnan Pandalai, J. 
that cne of the matters to be considered 
in the patty petition was whether the 
parties freely ard genuinely agreed to 
that course thought that the evidence in 
regard to thé one cannot be separated 


from the other; that he could not in justice 
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expunge the evidence and that the ap- 
pellant.* must have the opportunity of 
cross-examining him. Against this order 
O. R. P. No. 1810 of 1932 was preferred 
and it came before Burn, J. who allowed 
the petition. Thelearned Judge thought 
that the request of 3rd defendant was 


quite reasonable He observed as follows: 

“The 3rd defendant gaye evidence in both the 
interlocutory applications when they were bemg 
tried together; he is quite entitled to say that if 
A. A. No. 673 of 1931 is disposed of first he does not 
propose to adduce evidence.” 


Again with great respect tothe learned 
Judge I cannot see how it is possible to 
treat both the petitions compartmentlly 
when the question tobe decided is “whe- 
ther the parties have freely and genuinely 
agreed to the course” which necessarily 
raises the question whether there is a valid, 
effective and binding compromise. How- 
ever there the order stands. This order 
was pronounced on January 10, 1933. Be- 
fore the matter was finally taken up for 
hearing a clever move was made by de- 
féndants Nos. | and 
induced the plaintiff to agree to an adop- 
tion of theson of the 3rd defendant to 
her husband. She seems .to have made 
the adoption on or aboutJanuary 9, 1933, 
within a month after the disposal of the 
revision petitisn by Burn, J. Then on 
February 13, 1933, 4 days after the alleg- 
ed adoption the plaintiff made an applica- 
tion for the withdrawal ofthe suit alleg- 
ing that asshe had made an adoption she 


| had no right of any kind to her husband's 


| 


estate, and the suit may be withdrawn as 
she does not propose to prosecute the suit 


' and, therefore, the suit may be struck off 


the file. The learned Sub-Judge Mr. Par- 
thasarathy Ayyangar was of opinion, that 
in view of the fact that I. A. Nos. 673 and 
674 were pending he could not permit the 
plaintiff to. withdraw the suit before they 
were disposed of, Against the order of 
Civil Revision Petition -was preferred’ 
by the plaintiff being O. R. P. No. 328 of 
1933 and it Wus heard by Sundaram Chetty: 
and Pandrang Rao. JJ., who delivered 
judgment there n on Februay 9, 1934. They 
were of opinion, that the orderof dismissal 
of the petition is not quite correct but 
that the petiticn should be kept pending till 
the other two petilions were disposed of. But 
in the course of the judgment they made 
certain observations regarding the rights 
of parties wiih reference to both the said. 
petitions I. A. Nos. 673 and 674 of 1931. 
Sundaram Chetty, J., observed as follows 
with .regard to the: right'of the appellant 
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to enforce the compromise: 

“If the lst respondent is a person claiming under 
defendants Nos. 1 and 3 within the meaning 0 
s. 146, then the application to enforce the razi- 
namah which defendants Nos.1 and3 are entitled 
to make under O. XXIII, r. 3, Oivil Procedure 
Ood2, miy also bo made by the lst respondent. ie 
the lst respondent is an assignee of an interest in 
the subject-matter of the suit from defendants Nos. 1 
and 3 under the compromise agreement, the suit 
may by leave of the Court be continued by or 
against him under O. XXII, r. 10, Civil Procedure « 
Code. The question of such a right may weigh 
with the'Court in exercising ite discretion for add- 
ing him as a party on his application under O.T, 
r. A l 

Again he observed in respect of the al- 


leged razinamah :. _ 

“a third party, viz., the lst respondent claiming 
to have acquired an interest therein as an assignee, 
wants to be added as a party for the purpose of 
enforcing the compromise while the ‘plaintiff and 
the defendants on record do nob wish to have it 
enforced. But if there is a question commonto the 
parties on record and a stranger, as regards the 
subject-matter of the suit or any portion thereof; 
it should be tried once for all by allowing’ the 
stranger to be made a party. No other enquiry 
need be made in the present suit, besides the one con- 
nected with thé razinamah petition under O. XXIII, 
r. 3. Moreover, ʻO. II, r. 10, Civil Procedure 
Code, is not- confined only to cases of undisputed 
assignment, creation or devolution of interest, It 
is open tothe Court tomake an enquiry and pass 
the necessary order." 

-It- is clear from these observations 
that the appellant is entitled to be made 
a party if he can show that he claimed 
under defendants Nos. 1 and 3 or is an 
assignee of. an interest from them in the 
subject-matter of the suit. Under O. I. 
r. 10, even though the appellant was not a 
party tothesuit by virtue of his being a 
party to the compromise he is entitled to be 
added as a party tothe suit and-for that 
purpose an enquiry can be made regard- 
ing the validity or otherwise of the com- 
promise. .At any Tate this would seem to 
indicate that b th the petitions mst neces- 
sarily be tried together because the lega- 
lity and the. binding nature of the agree- 
ment cannot be gone into unless the psti- 
tion I. A. No. 74.0f 1931 is also enquired into. 
Pandrang Row, J.'s observation is as fol- 
lows: : 

“The lst respondent's application to be made a 
party to the-suit purports to be one under O. I, 
r.10. It is, however, -been contended before us 
that apart from O.I, r 10, the lst respondent had 
a right to apply to be made a party under O. XXTI, 
r.10, and s. 14, Oivil’ Procedure Code, was also 


relied upon in this connection, as he claims to 
be a-person.on whom. the interest of defendants 


Nos. L and 3 under the compromise had devulved, 


It was conceded’ before us that’ not only any party 
to ‘the suit but even: the legal representative of any 
party to the suit would be entitled to apply to be 
made a party for.the` purpose of enforcing a’ com- 
promisd even‘ after the plaintif's withdrawal ofthe 
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suit. It was, however, contended that a transferee 
has not the game right, because while in the case 
of a legal representative his right to be made a 
partv is absolute and the Court has no discretion 
in the matter, in the case of a transferee he has 
only a right to apply and the Court has disere- 
tion either to allow or to dismiss his application. 
This, however, is a distinction without a difference. 
It must be noticed in this connection that the Ist 
respondent applied to be made a party for the 
purpose of enforcing the compromise,” 
He observed again : 


“The application to be made a party was merely 
preliminary to the application to enforce the com- 
promise and unless the former is decided on ita 
merits, it would not be possible to dispose of the 
other application which involves substantial rights " 


In one portion of the judgment the 
learned Judge suggests that if the Ist res- 
pondent is an assignee, he is entitled to be 
made a party to the suit and, therefore, 
whether he is an assignee under the com- 
promise has. to be gone into. This may be 
deemed to accord with the view of Sunda- 
ram Chetty, J. But in another portion of 
his judgment he seems to indicate that 
the party petition must be proceeded with 
before the compromise petition under 
O. XXII, r. 3, is proceeded with. I do not 
know if the learned Judge wanted that the 
order of Krishnan Pandalai, J., should be 
followed or not. The petition under O. I, 
r. 10, was finally taken up for hearing by 
the Jearned Subordinate Judge Mr. Krish- 
namachari on April 18, 1934. The learn- 
ed Judge says : 

“the petitioners right to maintain the applica- 


tion has to be considered on its merits unaffected 


by the consent or otherwise of the parties to the 
action.” 


Having taken this view, the learned 
Judge proceeds to consider whether the 
plaintiff executed the documents, the com- 
promise and the party petition under co- 
ercion and undue influence. Having de- 
cided to consider the party petition first, 
he must, therefore, necessarily be deemed 
to have excluded all evidence in regard to 
matters which according to Krishnan Pan- 
dalai, J., would arise under O. XXIII, 
r. (1) namely : 


“whether there was an effective and valid agree- 
ment and whether it was free froin sach faults and 
taints that are alleged," 


that is whether it was obtained- by un- 
due influence, fraud or collusion. But as 
he was asked by the same learned Judge 
to go into the question whether the parties 
have freely and genuinely agreed to the 
compromise, he proceeded to consider whe- 
ther the party petition and the other docu- 
ments were obtained under coercion and 
undue influence and he came to the conclu- 
sion thatthe plaintiff was not a free agent 
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when she affixed ner thumb impression t9 
Ex. Ar the deed of compromise and Fx. B 
the party. petition and her congent taken 
undar the circumstances has no legal im- 
port He further found : 

“that it was expressly agreed between the par- 
ties that the papers should remain with the Rajah 
until the disputes ware decided finally by media- 
tors under the reference and if contrary to the 
directions of the Rajah, if noton any misrepresen~ 
tion which is very likely the papers were got at 
by Meyyappa and put into Court,” : 
he had no right to do it. While 
purporting to deal with the application 
under O. T, r. 10, he also considered the 
application, also as having been. made 
under O. XXII, r. 10, and came to the con- 
clusion that the petitioner could not be the 
assignee within the meaning of that rule 
and, therefore, he cannot be made a party. 
He further held that having regard to the 
subsequent adoption and the adverse at- 
titude of the defendants he exercised his 
discretion in not making the petitioner- 
appellant a party to the suit. Tt is against 
this order the Wivil Miscellaneous Appeal 
has been preferred. 

A preliminary objection has been taken 
by Mr. T. M. Krishasawmy Ayyat appear- 
ing on behalf cf the 3rd defendant that. 
no appeal lies on the ground that-the aps, 
pellant had filed the application in the 
lower Court under O. I, r. 10, and no appeal 
lies against an order made under that sec- 
tion. Mr. Sreenivasa Ayyangar contends 
the learned Judge also dealt with the 
application under O XXII. r. 10, and he 
filed both a Civil Miscellaneous Ap- 
peal and a Civil Revision Petition. When 
both the matters came on for admission 
before Burn, J. he admitted the Civil Mis- 
cellaneons Appeal taking the view that an 
appeal lay and dismissed the Civil Revision 
Petition on the ground that in view of the 
fact that an appeal lies, no revision can 
lie. It would have been better if the 
learned Judge had kept both of them on 
the file, but as it is, there is only the ` ap- 
peal before me. Mr. Sreenivasa Ayyangar 
stated that he would argue this appeal on 
the footing thatthe application is sustain- 
able under O. XXT, r. 10, but should he 
failto convince me in regard to that, he 
would request that the appeal may be 
treated as a revision petition against an 
order made under O. I, r. 10, and that he 
would satisfy me that the application made 


_ by his client is sustainable also under the 


said rule. It seems to me on reading the 
judgment of the lower Court the learned 


Judge though he purported to deal with 
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the application under O. I, r. 10, still he 
proceeded to treat the application as hav- 
ing been made also under O. XXII, r. 10. 

I will first deal with the matter on that 
footing. It seemstv me that when the learn- 
ed Judge took up the matter for final 
hearing he was bound to have followed 


either the course indicated by Krishnan 


Pandalai, J., or that indicated by Sunda- 
ram Chetty, J. I do realise that in follow- 
‘ing the c8urse indicated by Krishan Pan- 
dalai, J., one is naturally placed in consider- 
able difficulty in following the directions 
Indicated by the learned Judge. The 
learned Subordinate Judge has followed 
neither the one nor theother. In doing so 
I am inclined to agree with Mr. Sreenivasa 
Ayyangar considerable prejudice has been 
caused to his client in regard to the finding 
relating to fraud and co-ercion and the 
incomplete nature of the agreement arrived 
at by the learned Judge. The learn- 
ed Judge having elected to deal with the 
matter under O. XXII, r. 10, and proceeded 
to enquire into the question whether there 
was a binding compromise and whether it 
was arrived at by the plaintiffasa free 
agent having independent advice free from 
undue influence or coercion, it was his 
bounden duty to have intimated to the 
parties and- called on them to let in all 
the evidence they can relating to this 
matter. When the learned Judge proceed- 
ed to deal with the matter, the state of the 
rezord was this. The evidence on behalf of 
the plaintiff was taken. in regard to both 
the petitions but before the evidence was 
concluded, . there was a direction by the 
High Court that both the matters must be 
dealt with compartmentally. It was on 
this footing that the evidence of the 3rd 
defendant was expunged from the record. 
The plea of the plaintiff is closely analysed 
issa two-fold one (1) a plea of non est fac- 
tum, that is, that she affixed her signature 
to Exs. A and B believing that it dealt 
. with a matter relating to the Kambabishe- 
kam and not what is purported to be an 
arrangement relating to the compromise, 
and (21 that she had no independent advice 
inthe matter and that she was led to 
sign the document which she did under 
fraud, misrepresentation and coerction. As 
to the plea of non est factum so far as I can 
gather from the judgment of the learned 
Subordinate. Judge, it has not been found 
in favour of the plaintiff though he speci- 
fically does not deal with it. In one portion 


of the judgment he contends himself with. 


the remark “it is doubtful if itis wholly 
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true.” But in regard to the other questions 
though the learned) Judge has found in 
her favour, 'on the present state of the 
evidence having regard to the course the 
proceedings took, it will be difficult to 
sustain the findings. 

Relevant evidence has not been let in. 
In myopinion the evidence of disinterest- 
ed persons like the Rajah Sir Annam- 
ali Chetty, K. V. Ramaswamy Iyer, V. 8. 
Laksbminarayana Iver, will be very mate- 
rial in arriving atthe truth of the pleas 
yaised by the plaintiff and defendants 
Nos. 1 and 3 as to the legality and validity 
of this compromise. . Their evidence would 
be absolutely material and one or the 
other of the parties would have let in the 
said evidence if the parties understood that 
a finding as to these matters will be given. 
But as itis, the parties must be deemed to 
have been misled no doubt partly owing to 
the conflicting orders which led the Court 
and the parties to believe that such evi- 
dence will not be taken inthe party peti- 
tion which was being enquired into first. 
Therefore the findings in regard thereto 
must be set aside. I should have been 
disposed to remand this matter for neces- 
sary evidence being taken had it not been 
for the fact that I am not allowing this 
party petition on other grounds. Apart 
from any question as tothe truth or vali- 
dity of the compromise, the question is 
whether the appellant fulfilsthe requisites 
required under O. XXII, r.10,in order to 
enable the Oourt to implead him as a party 
to the suit. Has there been an assignment, 
creation or devolution of interest within 
the meaning of r. 10? ‘Interest’ means 
interest in the subject-matter of the litiga- 
tion. The words “has come” or “devolved” 
connote an interest in presentz. It must be 
vested in the applicant on the date of the 
application toimplead him a party to the 
suit and not merely contingent. On a care- 
ful reading of the compromise I am of 
opinion that there was no transfer of any 
interest in favour of the appellant in the 
estate which was the subject-matter of the 
said suit and compromise. So far as de- 
fendants Nos. 1 and 3 are concerned, it 
may bethat the deed was intended to 
operate asa present surrender of the es- 
tate and a consequent vesting thereof in 
defendants Nos. l and 3. But so far as 
the appellant is concerned, it is only an 
agreement to convey one-third of the es- 
tate which was vested in them. No doubt 
under cl.8 in regard to the properties 
which were allotted to the plaintiff there 
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was a contingent interest created in favour 
of the appellant. But in my opinion that 


would not bé enough to enable the plaintiff’ 


to come on record because no interest has 
come to or devolved on the plaintiff within 
the meaning of O. XXII, r.10. Therefore 
if the application of the appellant is viewed 
purely as one under O. XXII, r. 10, it is 
unsustainable. The next question is whe- 
ther under O. J, r. 10, the applicant will be 
entitled to ask the Court to make him a 
party thereto. Under the said rules before 
` the Court can exercise its discretion the pre- 
sence of a party must be felt by the Court to 
be necessary to enable it to effectually and 
completely adjudicate upon and settle all 
the questions involved in the suit. The 
words “all the questions involved” in the 
rule have been variously interpretated. In 
Sri Mahant Prayag Dos Jee Varu v. 
Board of Commissioners for Hindu Reli- 
gious Endowments (1), Sreenivasa'Ayyan gar, 
J. was inclined to think that it only re- 
lates fo questions between the parties to 
the ‘litigation, but a different view was 
taken in Vaidianatha Ayyan v. Sitarama 
Ayyan (2). There Turner, C. J. observed: 


“To accept the more restricted interpretation in- 


volves the addition of words which we do not find 
in the section, namely, between the parties to the 
suit and there can befew if any questions which 
cannot be determined between the parties to the 
euit one way or the other, and of which the 
determination, if they be material, will ag between 
the parties to the suit not be final. On the other 
hand, the interpretation warranted by the terms 
would enable the Court to avoid conflicting decisions 
on the same question which would work injustice 
to a party to the suit and finally and effectually 
to put anend to litigation respecting them.” 

The underlying principle regarding 
the addition of parties is that there 
must be finality to litigation, and to 
secure that purpose, it would be in- 
cumbent upon the Court to add a party 
whcse presence would be necessary to put 
an end to all the controversey in the 
litigation finally. This is the view taken 
by a Division Bench of tbis Oourt in 


Seethai Achi v. Meyyappa Chettiar (3), in 


this very case where Sundaram Chetty, J 
relying on Vaidianatha Ayyan v. Sito. 
rama Ayyar (2), observed: i 
“If there is a question common to the parties 
record and a stranger, as regards the oe 
of the suit or any portion thereof, it should be 


tried once for all by allowing the str . 
Baa a g the stranger to be 


(1) 50M 34; 95 Ind. Gas, 214; (1928) M WN 5 
; A ae. 75; 
51 M LJ 148; A IR 1926 Mad. 836 & 997,24 L W 
@ 5M 52, f 
97 M 892; 150 Ind. Cas. 582: 65 . 
` W 522; A IR 1934 Mad. 337. 7RM i i oe 
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This is also the view taken by Ven='’ 


' katasubba Rao, J. in Secretary of State v. 


Murugesa Mudaliar (4). This in my view 
would be the correct interpretation of the 
rule. Now, is the question whether a suit 
has been terminated by a valid compromise 
a question involved in the suit? Ordina- 
rily a suit must be tried on a cause of action 
alleged in the plaint and onthe state of 
facts on the date of institution of the suit. 
Viewed from that standpoint it® cannot 
be said that whether a suit has been ter- 
minated by a compromise subsequent to 
the institution of the suit is a question 
involved in the suit. But it seems to me 
that it would be taking a narrow view cf 
the rule. Further it is not a rigid rule 
that a suit must be tried only on the state of 
facts existing§on the date of the suit. The 
Court very often has to take notice of events . 
which happened subsequent to the institu- 
tion of the suit and mould relief according 
to the state of circumstances existing on 
the date of the decree. When a suit has 
been adjusted by a valid compromise and 
it is brought to the notice of the Court 
as has been held in Vijayanagaram Maha- 
rajah v. Sitarama Raju (5), the Court is 
bound to raise an issue whether the suit 
has been adjusted by a valid compromise 
and proceed to determine it. [n that case 
the learned Judges Oollins OC. J. and 
Benson, J. observed thus: 

“When the defendants alleged a compromise for 
consideration in the course of the suit and the 
plaintiffe denied it, an issue arose between them 
and the District Munsif.was right to record it and 
determine it, so as to enable him to deal with the 
suit under s. 375, Gode of Oivil Procedure.” 

By reason of subsequent events the issue 
as to Compromise has become a question 
involved in the suit. If in regard to that 
matter in the opinion of the Court the. 
presence of a third party would be neces- 
sary to enuble it to effectually and com- 
pletely .adjudicate that issue, it is open to 
the Court to doso. Viewed even on that 
footing if would be difficult to maintain 
that the mere addition cf the appellant 
would enable the Court to effectually and 
completely adjudicate the question as to 
c:mpromise. The Court cannot forget to 
notice the fact that the plaintiff had made 
an adopticn before the compromise was 
made a decree of the Court. When the 
compiomise itself is impeached on one 
ground or other by either party to the 
litigation and none of the parties seek to 


(4) A IR 1929 Mad. 443; 118 Ind. Cas, 780; (1929) 
M W N 67; 29 L W 753; Ind, Rul. (1929) Mad. 844, 
(5) 19M 101, 
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enforce it; I do not think it would bea 
proper ‘exercise of discretion at’ the in- 
Stance a third party who alleges that he 
has acquired rights thereunder to make 
him aparty for the purpose of enforcing 
the compromise especialiy in the view I 
have taken that there is no transfer of any 
interest in the subject-matter of the litiga- 
tion in his favour. The matters relating 
thereto can, and ought to be properly 
deiermined in asuit. Further T find a suit 
has been instituted by the appellant for a 
declaration that the compromise is binding 
on all the parties to the said suit and 
wherein the adcpted son is also a party 
and the necessary issues have been framed 
thereunder. Mr. T. M. Krishnasawmy 
Ayyar on behalf of the 2nd and 3rd de- 
fendants has also intimated to me that in 
regard to none of the issues raised in the 


said suit his clients would press. the plea - 


of res judicata. As, therefore, all the ques- 
tions relating to the compromise will be 


gone into in the suit and the appellant's. 


rights thereunder will be declared, I am 
not inclined to accede to the request of 
Mr. Sreenivasa Ayyangar to implead his 
client as a party defendant under O.I, 
r. 10, Civil Procedure Code. In the result 


_ the Civil Miscellaneous Appeal fails and is 
- dismissed with costs. 


A.D. Appeal dismissed. 
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pays of a prior mortgage out of his own funds and 
is thus out of pocket in excess of the amount of the 
mortgage money or the sale consideration which 
had been fixed by the deed, he is certainly entitl- 
ed to the right of subrogation. But the money with 
which a subsequent mortgagee pays the first mort- 


-gage may be the property of the mortgagor and go 


no subrogation should be allowed, as the subse- 
quent mortgagee in making the payment is acting 
only asan agentof the mortgagor and so is not 
entitled to be subrogated to the position of the 
first mortgagee. The mechanical process of pay- 
ment or the particular hand which makes the pay- 
ment isnot so material so long as it is known 
definitely to whom the' money belongs and whose 
money it is that is being paid. Whether the 
money .is paid by the mortgagee out of the money 
left in his hands by the mortgagor, it is money 
belonging tothe mortgagor and not money belong- 
ing to the mortgagee or vendee. [p, 158, col. 2; p. 159, 
1 


[Case-law discussed, ] 

Consequently, where a prior mortgage is redeem- 
ed partly bythe mortgagor and partly by vendees 
of the mortgaged property out of the sale con- 
sideration and in terms of covenants in the gale 
deeds in their favour without any agreemert by any 
registered deed that the vendees should be subro- 
gated to the rignts of the prior mortgagee, who was 
paid off, the vendees as against the puisne mortgages 
are not entitled to the rights of subrogation under 
s. 92, Transfer of Property Act. [p. 154, col. 1.] 

Paragraphs land 3 of s. 92, Transfer of Property 
Act, do not overlap each other. Paragraph 1 deals 
with subrogation arising by operation of law and 
para. 3deals with subrogation by agreement; for 
para, 3 requires certain stringent conditions which 
are not found in para. 1. They must, therefore, be 
mutually exclusive. The basic difference underlying 
these two paragraphs consists in this that, para, 1 
refers toa person redeeming property and para. 2 
tO a person who advances money with which a mort- 
gage is redeemed. [p. 159, col. 2.] 

The words ‘who has advanced to a mortgagor 
money’, in para. 3 of s. 92, are very wide and are not 
restricted to a case where the person advancing money 
is a simple money creditor and not a mortgagee who 
also is specified in s. 91. For the purposes of 
para. 3 it matters little whether the person advane- 
ing the mortgage money has done so with or with- 
out security. If hehas advanced money to the mort- 
gagor, he is nevertheless the person who has ad- 
vanced money although he also takes security from 
his mortgagor. [p 160, cols. 1 & 2.] 

Section 92, Transfer of Property Act, has retrospec- 
tive effect at least where-no action was pending on 
April 1, 1930. Gajadhar Miser v. Bechan \24) and 
Shyam Sundar Lalv. Din Shah (25), relied on, Lakshmi 
Amma v. Shanker Narayan Menon (16), dissented 
from, Tota Ram v. Ram Lal (15), referred to, 
Gauri Shanker v. Gopal Das (23), held impliedly 
overruled. 

The foundation of the right of subrogation is the 
well-known equitable principle of reimburse- 
ment now embodied in s. 69, Contract Act, that a 
person who is interested inthe payment of money 
which, another is bound by law topay, and who, 
therefore, pays it, is entitled to be reimbursed by 
the other. But the Contract Act confers a personal 
right only, whereas a right of subrogation involves 
an equitable charge on the property. When sub- 
rogeation exists the previous encumbrance that is 
paid off isnot at all extinguished but is kept alive 
and its benefit transferred to the person who has 
paid it off. [p. 155, col. 2; p. 156, col. 1.] 
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The fact that the redemption money was paid 
partly by vendees and partly by the mortgagor, 
has no bearing on the question of applicability of 
s. 92, para. 4 of which does not require that 
the person claiming subrogation should himself 
have paid the cntire amount of the previous mort- 

age-debt. 
j ios ao fact that an Additional Judge has been 
made a permanent Judge does not mean that he 
‘enterg upon his office“ as a Judge of the High 
Court afresh, necessitating a fresh oath which is 
required for a person who enters upon his’ office 
for the first time. The appointment takes effect 
from the date on which the Royal Warrant is sign- 
ed, [p. 154, col. 2; p. 155, col, 1.] 

F. C. A. from a decision of the. Sub- 


Judge, Mirzapur, dated May 29, 1933. 


Order of Reference toa Full Bench 
. Thom and Allsop, JJ —T'wo questions 
only are raised in this appeal. A prior 
mortgage was redeemed partly by the 
mortgagor and partly by vendees, who 
after the execution of the puisne mortgage, 
purchased the mortgaged property. In 
terms of the sale deeds in their favour 
payments were made by the vendees to 
the prior mortgagees in part redemption 
of the prior mortgage. The vendees claim 
in the present suit by the puisne mort- 
gagees the right of subrogation under 
s. 92, Transfer of Property Act. The 
plaintiffs maintain that the vendees are 


not entitled to the right of subrogation in- 


respect that (1) the part redemption out of 
the sale considerations was made in terms 
of covenants in the sale-deeds, and (2) 
the prior mortgage was not fully redeemed 
by any one of the persons mentioned in 
s. 91, Transfer of Property Act. It was 
further maintained in argument tnat cl. 3 
of s. 92 does not apply to any person men- 
tioned in s. $1. There are conflicting 
decisions on the questions raised. In the 
- circumstances, we consider it expedient 
the point should be referred to a Full 
Bench. Let the record be laid before the 
Hon'ble ©. J. for the constitution of a Full 
Bench to decide the following question of 
law, viz., (1) Where a prior mortgage is 
redeemed partly by the mortgagor and 
partly by vendees of the morigaged prop- 
erty out. of the sale consideration and in 
terms of ‘covenants in the sale-deeds in 
their favour, are the vendees, as against 
puisne mortgagees, entitled to the rights of 
subrogation under s. 92, Transfer of Prop- 
erty Act ? (2) Does cl. 3 of s. 92, Transfer of 
Property Act, apply to persons mentioned 

in s. 91 of the act? 

Order of the Full Bench 

on Preliminary Objection 
A preliminary objection is taken to the 
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constitution of this Bench. It is contended 
before us that inasmuch as Bajpai, «J. has 
not taken a fresh oath as required by 
s. 220 (4), Government of India Act, 1935, 
in the form prescribed in Sch. IV, he is not 


. entitled to enter upon his office as a Judge 


“ 


. this Act and must continue 


of this Court. Bajpai, J. was appointed an 
Additional Judge of this Court in 1932 
and since then he has been continuing as 
a Judge of this Court without a break. 
The periods of his appointment have 
been extended from time to time. In 
December 1936 there was a last extension 
made by the Governor-General up to 
March 31, 1937. On March 9, 1937, His 
Majesty approved of the appointment of 
Bajpai, J. as a permanent Judge of this 
Court, and on Murch 17, 1937, the Royal 
Warrant for him was duly signed. The 
words as notified are: 

“With effect from April 1, 1937, His Majesty the 
King-Emperor has been pleased to appoint the 
Hon'ble Mr, Justice Uma Shankar Bajpai, Addi- 
tional Judge of the High Court of Judicature at 
Allahabad, to be the Puisne Judge of the’ said 


High Court in a permanent post created with 
effect from that date.” 


There can, therefore, be no doubt that 
he was appointed a permanent Judge of 
this Court on March 17, 1937, though his 
appointment was to take effect from 
April 1, 1937, which was in continuation 
of his appointment as an Additional Judge 
of this Court. Section 231 of the Act lays 
down that any Judge appointed before the 
commencement of Part 3 of this Act to 
any High Court shall continue in office 
and shall be deemed to have been ap- 
pointed under this part of the Act, ete. 
If Bajpai, J. was appointed before the 
commencement of Part 3 of this Act, as in 
fact he was,then he must be deemed to 
have been appointed under this part of 
in office. 
Part 3 of the new Government of India Act 
came into force on April 1, 1937. 


All that s. 220 (4) requires is that 
every person appointed to be a Judge ofa 
High Court shall, before he enters upon 
his office, make and subscribe before the 
Governor or some other person appointed 
by him an oath according to the form 
prescribed. The oath is necessary before 
entering upon his office as a Judge. As 
already pointed out, Bajpai, J. entered 
upon his office as a Judge of this Court 
long ago and took the oath which was 
then prescribed under cl. 3 of our Letters 
Patent. The mere fact that he has now been 
made a permanent Judge does not mean 
that he “enters upon his office” as a Judge 
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of this Court afresh, necessitating a fresh 
oath Which is required for a person who 


enters upon his office for the first time. If. 


this were not the correct interpretation, 
then the result would be- that every time 
that an Additonal Judge's term is extended, 
he would have to take a fresh oath. 
This is contrary to the established prac 
tice of this Court. It may also be pointed 
out that, under s. 223 of the Act the 
powers of ihe Judges of a High Court in 
relation to the administration of justice 
in this Court are the same as immediately 


before the commencement of Part 3 of 
this Act. 
It is contended before us that the 


appointment of Bajpai, J. has been under 
the new Government of India Act. This 
argument cannot possibly be accepted. 
The very language of s. 231 shows that a 
Judge who had been appointed before the 
commencement of Part 3 of the Act is 
to be “deemed” to have been appointed 
under this part of this Act, that is to say, 
although he was not in fact appointed 
under this Act he would be’ considered to 
have been so appointed. But Bajpai, J. 
was actually appointed before this Act 
came in to force, and was therefore ap- 
pointed by His Majesty under the old 
Government of India Act, although his 
appointment was to take effect from a 
later date. There was no restriction on 
the power of His Majesty to make such 
an appointment. All that s. 101 of the 
old Government of India Act required was 
that the High Court should be so con- 
stituted that among its permanent Judges 
there are at least 1-3 Judges who are 
members of the Indian Civil Service, and 
1-3 who are Barristers of a certain stand- 
ing. This restriction was removed under 
the new Act with effect from April 1, 1937. 
Accordingly although the appointment was 
made earlier, it was foreseen that there 
would be no such defect at the time 
when Bajpai, J. would become a perma- 
nent Judge. We must, therefore, hold 
that there was no: invalidity in the ap- 
pointment itself and that this High Oourt 
is validly constituted. We are according- 
ly of the opinion that there is no force 
in the objection raised, which we overrule. 

Messrs. M. L. Agarwala and K. N. Katju, 
for the Appellants. 

Messrs. P. L. Banerji, S. N. Verma and 
B. S. Darbari, for the Respondents. 

OP] N 


Sulaiman, C. J.—The facts of this case 
may be briefly stated as follows: On 
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May 7, 1925, a mortgage was made by 
Ram Anant Singh in favour of Radha 
Charan Singh and Ram Lalit Singh for 
Rs. 9,000 of seven items of properties 
including properties in Bis.ura and 
Binauli. On May 1926, five out of these 
mortgaged properties, excluding a grove 
and occupancy lands, were mortgaged 
by the mortgagor to the present plaint- 
iff, On the death of the mortgagor his 
widow Musammat Sumitra succeeded. On 
June 26, 1929, Musammat Sumitra, along 
with certain reversioners, executed three sale- 
deeds in favour of two sets of defendants 
and a third person, not a party to the suit, 
for three different sums of money. Under 
the first sale-deed, which was in favour 
of defendants Nos. 11 and 12 and related to 
the share in Bisaura, Rs. 10,651-9-6 were 
left for payment'to the prior mortgagee. 
Similarly under the second sale deed, 
which, was in favour of defendants No. 20 
and the father of defendant No. 21 and 
related to Binauli, a sum of Rs. 1,423-1-0 
was left for payment to the prior mort- 
gagee. A sum of Rs. 2,000 was left in 
the hands of the third vendee for pay- 
ment of the same mortgage. On July 2, 
1929, all the three vendees made the 
payments to the prior mortgagee and the 
deficiency cf Rs. 47 in the aggregate amount 
was made gocd by the mortgagor himself, 
and the receipt was acknowledged by the 
mortgagee on the back of the mortgage 
deed. There is no doubt thatar a result 
of all these payments the prior mortgage 


. was completely redeemed. The present suit 


was brought by the plaintiff on the basis 
of the two mortgages dated May 21, 1926, 
against the mortgagor's representative and 
two sets of the vendees, the third vendee 
not being impleaded because the property 
acquired by him had not been included in 
the plaintiff's mortgage. The two sets of 
vendees have pleaded inter alia that having 
paid of the amounts left in their hands 
for the dischurge of the prior mortgage, 
they are subrogated to the rights of the 
prior mortgagee. The Court below hus 
not accepted the defendants’ contention. 
The case has been referred to the Full 
Bench for decision on the questions of law 
that arise in this connection. 

The foundation of the right of subroga- 
tion is the well-known equitable principle 
of reimbursement now embodied ins. 69, 
Contract Act, that a person who is inter- 
rested in the payment of money which 
another is bound by law to pay, and who, 
therefore, pays it, is entitled to be reims 
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bursed by the other. But the Contract’ 


Act confers a personal right only whereas 
a right of subrogation involves an equit- 
able charge on the property. When sub- 
rogation exists, the previous encumbrance 
that is paid off is not at all extinguished 
but is kept alive and its benefit transfer- 
red to the person who has paid it off. 
Before the Transfer of Property Act of 
1882 their Lordships of the Privy Council 
applied the English equitable rule of in- 
tention toa mortgagee paying off a prior 
mortgage unless he was bound by his con- 
tract to make the payment In Mohesh Lal 
v. Mohant Bawan Das (1),,their Lordships 
laid down that: 

“Whether a mortgage, paid off, has been kept 
alive or extinguished depends upon the intention of 
the parties, the mere fact that it has been paid off 
not deciding the question whether or not it has been 
extinguished. Express declaration of intention will 
cause either the ome result or the other, and in the 
absence of such expression, the intention may be 
inferred either one way or the other.” 

In that case, on May 15, 1872, the balance 
due to the estate of a prior mortgagee 
Lachminarain on his mortgage was paid off 
through the plaintiff, and a receipt for the 
amount was endorsed in the following 
words: 

“Received in full Rs. 8382 up to May 15, 1872, 
through Mohan Misser, gomashta of Babu Mohesh 
Lal, Mahajan, and returned the bond (page 975) " 

The bond was then delivered to the 
gomashta and retained by the plaintiff. 
Their Lordships after laying down the rale 
quoted above, remarked : 

“Although the money was paid by the plaintiff's 
gomashia to Lachminarain’s estate, it was paid with 
money borrowed from the plaintiff by Mangal, and 
for which Mangal was liable to him. The mort- 
gage was, therefore, paid off by Mangal, and not 
by the plaintiff. It must be presumed that, when 
the plaintifi lent the money to Mangal to pay off the 
mortgage, he lent it upon the security expressed in 
the bond, and for which he speculated. Equity cannot 
give him an additional security because the security 
relied upon turns out to be bad as regards the por- 
tion of the lands included in it (page 977).” 

In that case, however, there was an in- 
- termediate encumbrance and the lender was 
claiming the prior rights because the 
greater part of the security was found to 
be invalid as the mortgagor had not 
authority to hypothecste it. In Jones on 
Mortgaces, Vol. 2, Para. 864 (Edn 7) it is 
also stated: 

“When a mortgage debt is paid by one who is 
bound by contract to pay it, an assignment of it to 
him upon payment operates as a discharge. His pay- 
ment of the amount of the mortgage debt will be 
held to operate as an extinguishment of the moit- 
gage, and he will not be allowed to hold it as a 
subsisting encumbrance, as the payment was in 


(1) 9 O 961; 10 I A 6213 C L R 221; 4 Sar, 424 
(P 0) 
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pursuance of his agreement, and may be regarded 
as made with the mortgagor's money.” 

In Gokaldas Gupaldas v. Puranmal 
Premsukhdas (2), their Lordships had to 
consider the case of a person who had 
purchased the equity of redemption at 
auction sale and was, therefore, under no 
contractual obligation to discharge the 
debt. The mortgagor's rights had been 
sold subject to the first and the second 
mortgage and the auction-purchager paid 
off the first mortgage. In asuit brought 
by the second mortgagee their Lordships 
held that the auction purchaser had a right 
to extinguish the prior charge or to keep 
it alive and the question was what intention 
was to be ascribed to him, and that in the 
absence of evidence to the contrary, the 
presumption was that he intended to keep 
it alive for his own benefit. At page 1044* 
their Lordships observed : 

‘In the case before their Lordships the debt to 
the Bank was not paid off out of the purchase 
money. The appellant purchased the interest. of 
the mortgagor only, and did not in any way bind 
himself to pay off that debt. When he paid the Bank 
some six months afterwards, it was not because he 
was under an obligation to do so.” 

Their Lordships then went on to- hold- 
that the rule laid down in Toulmin v. Steere 
(3) was not applicable in India. It is 
thus clear that their Lordships in that case 
had emphasized that the auction-purchaser 
was paying money out-of his own pocket 
and was not paying anything which he was - 
bound by the contract’ to-pay himself. In 
the Transfer of Property Act (IV of 18x82) 
there were provisions ‘in ss. 74 and 75 
relating to subrogation, although the word 
itself was not used therein. A subsequent 
mortgagee paying off the next prior mort- 
gagee acquired all his rights and powers. 
Although the words used in s. 74 were 
‘the next prior mortgagee” the principle - 
was extended to cases where even an earlier 
mortgagee had been paid off, and the same. 
principle was applied to other transferees 
as well who had made payments out of 
their own funds. In Dinobundu Shaw 
Chowdhry v. Jogmaya Dasi (4), the defen- 
dant hed purchased a property at auction- 
sale which had been mortgaged to the plain- 
tiff. There were two earlier mortgages-and - 
in the mortgage deed in favour of the. 
plaintiff, the mcrtgagor expressly mentioned - 
that he was borrowing Rs. 40,000 in order 
to pay off the two prior mortgages and 
charging the property with that amount, and 

(2) 10 C1035; 111 A 126; 4 Sar. 543 (P O). 


(3) (1817) 3 Mer. 210; 17 R R 67; 36 E R 81. 
(4) 29 G 154; 29TA 9; 6 CW N 209 (P OC). 
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it confained the agreement: 

“I promise that after repaying the money due on 
the aforesaid two mortgages, I shall cause a recon- 
veyance of those properties to be executed and re- 
gistered and shall make over to you the mortgage 
deeds which I shall get back." ` 
_ On Rs. 40,000 being advanced, the two 
mortgages were paid off and the mortgagor 
reconveyed the property to the plaintiff. 
It was ¿n -these circumstances that. their 
Lordships held that the intention of the 
parties was that the earlier mortgages 
should not be extinguished on being paid 
off but were to be kept alive for the benefit 
of the plaintiff. Their Lordships approved 
of the statement that when the owner of an 
estate pays charges on the estate which he 
is not personally liable to pay, the ques- 
tion whether those charges are to be con- 
sidered as extinguished or as kept -alive for 
his benefit is simply a question of inten- 
tion : 

“Here the mortgagor was paying off his own 
debts, but he was doing so for the benefit of 
ag and in performance of the agreement with 


It may also be pointed out that the case 
was governed by the Transfer of Property 
Act of 1882. Section 74 was applicable to 
a subsequent mortgagee. The case in 
Mahomed Ibrahim Hossain Khan v. Ambika 
Pershad Singh (5) was also a case of a 
subsequent mortgagee governed by the 
Transfer of Property Act of 1882. No doubt 
the zarepeshgi lease had been of 1874, but 
the simple mortgage in favour of Musam- 
mat Alfan for Rs. 12,000 was executed in 
1883 for the express purpose of liquidating 
the zarepeshgi debt. The amount was of 
course paid subsequently. She could claim 
the benefit of s. , 54, Transfer of Property 
Act. Accordingly, applying the principle 
laid down in the previous cases in Mohesh 
Lat v. Mohant Bawan Das (1) and Gokal- 
das Gopaldas v. Puranmal Premsukhdas 
(2), their Lordships remarked that the 
churge created by the zarepeshgi lease was 
kept alive for the benefit of Musammat 
Alfan. But her claim actually failed be- 
cause it was barred by the 12 years’ rule of 
limitation. 

In Malireddi Ayyareddit v. Gopala- 
krishnayya (6), their Lordships pointed out 

(5) 39 © 527; 14 Ind. Cas. 496; 39 IA 68; 11M L 


T 265; (1912) MW N 367; 9 AL J 332; l4 Bom. L 
R 230, l- C W N 505,15 OL J 411;22 MLJ 468 


(6) 47M 190; 79 Ind. Oas. 592; A IRU2iP C 
36; 51 I A140; 2 A LJ 4; 46 M LJl64;19 L 
W 215; 26 Bom. LR 204; 34 ML T 1; 2Pat, LR 
99; 100 & ALR 269, (1924) M W N 290, 360 L 
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that the rule of intention had besen 
emhodied in s. 101, Transfer of Pr. perty 
Act, 1882. After laying down that it was 
now settled law that where there are several 
mortgages, the owner of the property, sub- 
ject to the morigages, may, if he pays off 
an earlier charge, treat himself as buying 
it and stand in the same position as his 
vendor, or he may keep the incumbrance 
alive for his benefit and come in before a 
later mortgagee, their Lordships observed : 

“This rule would not apply if the owner of the 
_property had convenanted to pay the later mort- 
gage debt, but in this case there was no such per- 
sonal covenant.” 

Their Lordships thus again had in mind 
the exception where the owner of the pro- 
perty had covenanted to pay the later 
mortgage debt. In a very recent case, 
Jagmohan Dasv. Jugal Kishore (7) their 
Lordships of the Privy Council expressed 
their complete agreement with the judgment 
of the Oudh Chief Court and regarded that all 
the points urged before the Board in respect 
of the appeal had been effectively dealt 
with by that judgment. In that case seven 
villages had been mortgaged in 1896 for 
Rs. 27,000 and the mortgagor's represen- 
tative had in 1910 sold a half share in two 
villages Dayanatpur and Badshahpur to 
the plaintiff, expressly stating that half of 
the money due to the mortgagee would be 
paid. by the vendee out of his own pocket 
while the remaining half would be paid by 
the vendor. Later, she made a mortgage 
cf her half share in four villages to the 
defendants, which was followed by a usu- 
fructuary mortgage of that half share in 
favour of the plaintiff. When the prior 
morigagee. obtained a decree on his morte 
gage, the plaintiff paid off a large sum of 
money of Rs, 47,278 3-0 (including a sum 
of Rs, 1,300 paid as penalty) to which the 
mortgage debt had swollen. The trial 
Court gave . him „credit for half of 
Rs. 45,978-3 0 (excluding Rs. 1,300), that is 
to say, for Rs.-22,989-i-6. The appellant 
maintained that as the mortgagor's repre- 
sentative. had got back one anna in the 
villages and he was left only with seven 
annas, his liability under tue terms of the 
deed of sale should be reduced from half to 
7-l6ths. The learned Judges of the Oudh 
Chief Court held that. this plea had been 
rightly repelled. As the vendee obtained 
a half share and agreed to pay for the half 
share, the fact that the vendee chose 
afte:wards to give away a portion ct what 

(7) A I R1982 P C-99; 137 Ind. Cas. 475; 54 O 
L J 407; 36 OWN 4; Ind. Rul. (1932) P O 188; 36 
L W &5 PO). -> 
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he had purchased can in no sense affect 
his liability; and that there was therefore 
no force in the plea on that point. They 
also observed: 

“The second point which he takes is that he 
should be given credit for the full amount to 
satisfy the decree. He was obliged under the terms 
of the deed of sale to satisfy one-half ofthe liabi- 
lity. This brings us tothe next point. He states 
that in these circumstances his liability is con- 
fined to Rs. 11,000 because the total debt was 
placed at Rs. 22,010. But the deed of sale, Ex. 20 
shows clearly that his liability was not confined 
to one-half of Rs. 22,000, but that he was obliged 
to satisfy half of the debt due which was esti- 
mated at being on July 27, 1910, of the amount 
of Rs, -22,000. The debt grew considerably greater 
as time went on. The vendee has not agreed to 
pay only half of Rs. 22,000 bat to satisfy half 
the debt at the time or in future.” 

‘They then rejected that plea regarding 
Rs. 1,300. It would therefore seem that 
the vendee was held not entitled to claim 
credit for half the amount paid which he 
was under the terms of the sale deed him- 
self bound to pay, although he had in fact 
discharged the whole of the mortgage 
debt. ‘this case also supports the view 
that where there is a contractual liability 
to discharge a prior debt, no subrogaticn 
can be claimed in respect of such payment. 
There were a number of cases of this 
Court in which the same ‘principle had 
been accepted. I may refer tothe lead- 
ing Ful: Bench case in Muhammad Sauigq 
y. Ghaus Muhammad 8). In that case a 
purcnaser of the mortgaged property had 
undertaken to discnarge out ot the purchase 
money two subsisting mortgages, and in 
fact aischarged only the earlier one, but 
did not discharge the later mortgage. It 
was held that 1t was not competent to 
him to hold up the earlier mortgage as a 
shield against the suit of the puisne mort- 
gagee for sale. In that case, however, there 
was an undertaking to discharge even the 
second mortgage which wassued upou. The 
Full Bench, nowever, referred lo the rule 
regarding the real intention of the parties 
and neld that it was ¢Glearly the intention 
at the time when the sale was eflected that 
the prior mortgage would be extinguished 
and not kept alive and that the same must 
be deemed to be the intention when the 
mortgage was discharged. The same View 
appears to have been followed in Makkhan 
Lal v. Nathi (9) and Maqsud Alt Khan 
v. Abdutlah Khan (10) as also the earlier 


(6) 33 A101; 7 Ind. Cas, 200;7 ALJ 914. 
W zi ALJ 382; 74 Ind, Cas, 640; A IR 1923 All, 
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case in Tufail Fatma v. Bitola (11). On 
the other hand a somewhat contrary opinion _ 
was expressed in Gur Narain v. Shadi Lal 
(12), Jamilunnissa v. Pitambar (13) and 
lastly in Madho Singh v. Pancham Singh 
(14). In the last-mentioned case it was 
considered that Dhinobundhu Shaw Chow- 
dhury’s case (4) was really conclusive on 
the point. But with respect, it may be 
pointed out that that case was of a mort- 
gagee governed bys. 74, Transfer of Prop- 
erty Act, and not that of a vendee asin 
Madho Singh’s case (14). This view was 
distinctly confirmed in the recent Full 
Bench case in Tota Ram v. Ram Lal (15). 
The Court rejected the principle of agency 
involved in the proposition that the money 
with which a subsequent mortgagee pays the 
first mortgage may be the property of the 
mortgagor and so no subrogation should 
be allowed, as the subsequent mortgagee 
in making the payment is acting only as 
an agent of the mortgagor and so is not 
entitled to be subrogated to the position 
of the first mortgagee and considered that 
there does not appear to be any difference 
in principle between a case where a pur- 
chaser or a third mortgagee advances some 
money to the vendor or the mortgagor 
and then pays off the first mortgage, and 
the case where a purchaser .or a third 
mortgagee professes to take the transter 
for a larger sum than in the earlier case 
and keeps with him the money needed for 


Paying oit the earliest mortgage and acfu- 
ally does not hand over the money to the 


vendor or the mortgagor but- uses the 
money to pay off the first mortgage, 
‘here may not be avery great difference 
between these two cases, but they cer- 
tainly differ from a third case where the 
subsequent mortgagee or the vendee pays 
off a prior mortgage out of his own funds 
and 18 thus cut of pocket in excess of the 
amount of the mortgage money or the sale 
consideration which had been fixed by the 
deed. In the latter case he is certainly 
entitled to the right of subrogation while 
he may not be in the former cases. It may 
be conceded that the mechanical process 
of payment or thé particular hand which 
makes the payment is notso material so 
long as it is known definitely to whom the 
money belongs and whose money it is that 

ll) 27 A400; 2 A LJ13; A WN 1904, 284, 

(12) 34 A102; 12 Ind. Oas. 607;8 A L J 1289. 

(43) 11 A LJ 127; 18 Ind. Cas, 704, 

(14) 49 A 233; 101 Ind. Cas. 409; AIR 1927 All 
21l; 25 A LJ 45. 

(15) 54 A 897; 139 Ind. Cas. 107; A IR 1932 All, 
488; (1932) A LJ 627; Ind. Kul, (1932) All, 524, 
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is being paid. As pointed out by their 
Lordships of the Privy Conncil in Mohesh 
| Lal's case (1) whether the money is paid 
by the mortgagee out of the money left in 
his hands by the mortgagor, it is money 
belonging tothe mortgagor and not money 
belonging to the mortgagee. Of course 
where the mortgagee or vendes pays a 
sum in g@ddition to what he is under his 
contract bound to pay, he is paying his 
own money. . 

In the Full Bench case it was thought 
that, the question had become very mush 
simplified and has entirely disappeared 
from the arena of controversy owing to 
the language of s. 92, Transfer of Property 
Act. But unfortunately attention was con- 
centrated on para, 1 of that section only 
and para. 3 which causes considerable 
difficulty was not referred to at all. The 
Full Bench ruling of this Court has been 
expressly dissented from by a Full Bench 
of the Madras High Oourt in Lakshmi 
Amma v. Shankar Narayan Menon (16), 
both on the question of their interpreta- 
tion of s, 92 as well as on the question of 
its retrospective effect. Une of the learned 
Judges has also noted that the Special 
Committee which considered the bill 
assumed that under the previous staie of 
the law a transferee from a mortgagor 
who has undertaken to discharge a prior 
mortgage debt cannot by the mere fact 
of paying off a prior mortgage claim subro- 
gation, though in certam circumstances 
the Court may presume an intention on 
his part-to keep alive the security. It 
may be doubtful how far it is legitimate 
to refer to the Report ab all. It should be 
borne in mind that ss. 74 and 75, old 
Transier of Property Act, which had em- 
bodied a restricted principle of subrogation 
have been repealed and the entire law is 
now contained in ss. 91 and 92 and also 
in ss 95 and 101 of thenew Act. Under 
S. 91 a large number of persons are 
empowered to redeem or institute a suit 
for redemption of the mortgaged property. 
Paragraph 1, s. 92, provides that any of 
the persons referred to in s. 91 (other 
than the mortgagor) and any co-mortgagor 
shall on redeeming property subject to the 
mortgage have, so far. as regards redemp- 
tion, foreclosure or sale of such property, 
the same rights as the mortgagee whose 
mortgage he redeemed may have against 
the mortgagor or any other mortgagee. 

(16) 59 M 359; 160 Ind. Oas. 187; AIR 1936 


Mad. 171; 70MULJ1; 8R M 607; (936) MW-N 
80; 43 L W 23, 7 


fitka sinan v. Jai stnGa (ALL) 


159 
Paragraph 3 lays down that a person 
who has advanced to a mortgagor money 
with which the mortgage has been re- 
deemed, shall be subregated to the rights 
of the mortgagee whose mortgage had been 
redeemed, if the mortgagor has by a regis- 
tered instrument agreed that such persons 
Shall be so subrogated. The difference in 
the languages of the two paragraphs ig 
obvious. Paragraph 1 refers to a person 
who redeems and who on redeeming the 
property acquires the rights of the person 
whose mortgage he redeems. Paragraph 3 
refers to a person who has advanced to a 
mortgagor, money, with which the mori- 
gage has been redeemed who acquires the 
rights of the mortgagee whose mortgage 
has been redeemed. Thus para. 3 does 
not require that the person who has 
advanced to a mortgagor the money, should 
himself have redeemed. All thatit requires 
is that the money advanced by him should 
have been utilized for the purpose of 
redeeming the mortgage. That is why 
instead of the words ‘whuse mortgage he 
redeems as usedin para. l, we have the 
words ‘whose mortgage has been redeemed’, 
Now, it is well-known that subrogation 
can arise in two ways: (1) by agreement 
and (2) by operation of law. Paragraph 1 
deals with subrogation arising by opera- 
tion cf law and para. 3 deals with subroga- 
tion by agreement. It is necessary that 
there should be an agreement for subroga- 
tion, that the agreement should be in 
writing and that it should be a registered 
instrument. It would be impossible to hold 
that these two paragraphs overlap each 
other for para. 3 requires certain stringent 
conditions which are not found in para. l. 
They must, therefore, be mutually exclusive. 


The basic difference underlying these 
two paragraphs consists in this that 
para. 1 refers to a person redeeming 


property and para. 2 to a person who 
advances money with which a mortgage is 
redeemed. 

If the older view which had prevailed in 
this Court and which had been emphasized 
by their Lordships of the Privy Council 
in the cases before the Transfer of 
Property Act, and not cases arising under 
that Act, be adhered to, s. 92 would 
create no difficulty whatsoever. Where a 
person himself redeems a mortgage, that is 
to say pays the mortgage money out of 
his own pocket and not merely discharges 
a contractual liability to make the pay- 
ment, heis entitled to the rights of sub- 
rogation under para. 1 if he is one of the 
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persons enumerated in s. 91. But where 
the person does not himself redeem the 
mortgage, thatis to say, does not himself 
pay the money out of his own pocket in 
excess of his contractual liability but 
advances money to a mortgagor and the 
money is utilized for payment of a prior 
mortgagé, whether the money is actually 
paid through the hands of the mortgagor 
or is paid through the hands of the mort- 
gagee, the latter acquires the right of 
subrogation only if the mortgagor has by 
a registered instrument agreed — that he 
shall be so subrogated. In this view when 
a person with whom money has been left 
for payment to a prior mortgagee pays it 
off, he is really not himself redeeming the 
mortgage but redeeming it as the agent 
of the mortgagor and has in substance 
advanced money to the mortgagor with 
which the mortgage has been redeemed. 
He cannot get the rights of subrogation 
unless there is a written and registered 
agreement to that effect. But where a 
person has had to pay off a prior mortgage 
out of his own funds and pays money in 
addition to any money that might have 
been left in his hands by the mortgagor 
or vendor, he himself has redeemed the 
mortgage, he comes under para.1 of the 


section. 
If this view be not accepted, then we 


would be driven to the .conclusion that 


- para. 3 cannot apply to any of the persons 
who are mentioned in s. 91. 
‘who has advanced toa mortgagor money 
are very wide and are not restricted to 
case where the person advancing money 
is a simple money creditor and not a mort- 
gagee who also is specified in s. 91. l 
Connection it is important to bear in mind 
that s. 58 defines a mortgage as the transfer 
of an interest in specific immovable property 
for the purpose of securing the payment 


of money advanced or to be advanced by’ 


way of loan, an existing or future debt, or 


the performance of 


may give rise to 
The words ‘money advanced are used in 


connection with the mortgage money lent 
on security. Those words have not been 
used exclusively for a simple money 
Eo purposes of para. 3 it’ matters 
little whether tbe person advancing the 
mortgage money has done 60 with or 
without. security. If he has advanced 
money to the mortgagor; he is nevertheless 
the person who has advanced money 
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Now the words’ 


In this’ 


an engagement which’ 
a pecuniary liability.” 


although he also takes security from his’ 
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mortgagor. It is very difficult to* confine 
the scope of para. 3 to the case of a simple 
money creditor only. We cannot do that 
without introducing new words into this 
paragraph which are not there. We would, 
instead of ‘a person’ have to say ‘and other 
persons’ or to say ‘who has advanced tqa 
mortgagor money without security.” No 
doubt the word ‘advanced’ is ordiparily not 
appropriate to the case of a vendee, but is 
certainly quite appropriate to the case of a 
mortgagee. If a subsequent ‘mortgagee 
advancing money on his mortgage for the 
purpose of paying off a prior mortgage 
comes under para. 3, then he would not 
come under para. l, if the two paragraphs 
mutually exclusive. It would be 
anomalous to hold that a vendee who under 
undertakes the liability to 
pay a prior mortgage comes under para. l 
and is, therefore,in a better position than 
a subsequent mortgagee. He should 
either not come in under either of these 
iwo paragraphs or come in only under 
para. 3. ‘The other alternative view is that 
the resuit should depend entirely on whether 
the money is paid through the hands of 
the mcrtgagor, in which event it would 
be a case of advancing money to him, or 
whether itis kept by the mortgagee and 
paid by the mortgagee himself, in which 
case it would not be a case of advancing 
money at all. In view of the observations 
made by their Lordships of the Privy 
Uouncil in Mohesh Lals case (1), ‘it is 
difficult to hold that the -mechanical process 
of payment or the instrumentality of the 
person making the payment is the crucial 
test. The real test should be as to whom 
the money belongs which is paid. If the 
vendee or the mortgagee has taken -the 
property and undertaken as a part of the 
sale consideration or the mortgage money 
to discharge a prior debt, he is making 
the payment out of thé money which 
really bélongs to his transferor and is 
not paying money which belongs to him, 
himself. l i 
' The learned Advocate for the'appellants 
relies on the case in Umed Singh v. Babu 
Ram (17) decided by a Bench of which I 
was a member. But it must be pointed 
out that the Division Bench was bound by 
the ruling of the Full Bench in Tota Ram 
v. kam Lat (15)... At page 889* it was 
expressly said that it was not necessary to 
express any independent opinion on .the 
(17) (1934) A L J 887; 150 Ind. Cas. 937; A I R 
1934 All. 1035; 7 R A 47. 
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retrospective character of the Amending 
Act as the opinion of the Full Bench 
was bindingon the Division Bench, and 
it was pointed out that the Full Bench 
after discussing the cases in which the 
question of the agency of the transferee 
was considered had come to the conclusion 
that that question had now entirely dis- 
appeared from the arena of controversy ow- 
ing to thaamendment of the Transfer of 
Property Act. It may also be pointe that 
in view of the cpinion expressed by the Full 
Bench, the significance of para. 3 of s. 92 
was not considered. 

In Ganga Ram v. Harihar Prasad (18) it 
was no.doubt held by a Division Bench 
that para. 3 of s. 92 obviously referred to 
persons other than subsequent mortgagees 
who advanced money to a mortgage to 
enable him to redeem the mortgage. In 
Ram Sarup V. Sahu Bhagwati Prasad (19) 
the Full Bench ruling wag followed. But 
some, hesitation was expressed by one 
member of the Bench in Shyamsundar Lal 
v. Qurban Husain, S. A. No. 1025 of 1934, 
decided on November 30,1936. It was there 
remarked: 

“One view might have been that all persons men- 
tioned in s 91 except the mortgagor, who re- 
deemed u previous mortgage by payment of money 
out of their pocket are entitled to the right of 
subrogation under para. lof s. 92, but that if the 
mortgage is discharged by payment of money which 
has been left by the mortgagor in the hands of 
the mortgages or purchaser, then there would be 
no such right of subrogation unless there is an 
express covenant in the registered document This 
view. finds some support from the opinions expressed 
by Sir D. F. Mulla in his Transfer of Property 
Act at pages 483 and 486 and by Sir Lsl Gopal 
Mukerji in his Transfer of Property Act, Art. 239, 
and also by observations made by the Oalcutta 
High Oourt in Mukaram Marwari v. Muhammad 
Hosain (20), Ram Heit v. Pohkar (21) and Muhammad 
Raza v. Bilqis Jehan Begam (22). According to` this 
view where a prior mortgage is discharged by 
making a payment in addition to the amount left 
in the hands of the mortgagee or to the sale con- 
sideration left with a purchaser, then a right of 
subrogation would arise but such a right would 
also arise if money is paid out of the amount left 
provided there is an express covenant of subrogation 
in a régistered deed,” 

On a consideration of the section it seems 
that this view expresses the’ real intention 
of the Legislature in enacting para.1 of 


(18) (1936) ALJ 281; 162 Ind, Cas. 902;A I R 
1936 All. 336; 1936 A LR 511;8@ R AJU). 

(19) (1936) A L J 586; 164 Ind Cas. 725; A I'R 
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s. 92. Another question which arises in this 
case is whether s. 92 is retrospective, for 
if it were not so, it would not apply to the 
case before us. Here the two mortgagés 
as well as the sale-deed had been executed 
before April 1, 1930, when the Amending 
Act XX of 1929 came into force. The Full 
Bench in Tota Ram’s case (15) pointed out 
that s. 47, dealing with s. 92, Transfer of 
Property Act, and s. 51, dealing with s. 101, 
Transfer of Property Act, were not mentions 
ed ins. 63 and - that, therefore, there was 
nothing in that clause which affected the 
case before the Full Bench. It was held that 
ss. 92 and 101 have a retrospective effect 
for there was nothing which had already 
been done before April 1, 1930, in any 
procceding pending in a Court on that 
date. Apparently the Full Bench thought 
that the fact that the suit was already 
pending did not exclude the applicability 
of s. 92. It is not necessary to express 
any opinion on this point, as in the case 
before the Full Bench the suit had been 
instituted before April 5, 1929, and was, 
therefore, pending when the new Act came . 
into force. The case before us was, how- 
ever, instituted after the new Act had 
come into force. Mukerji, J. who appar- 
ently delivered the judgment in the Full 
Bench case, however, decided later in 
Gauri Shankar v. Gopal Das (23), that 
s. 53-A, Transfer of Property Act, was not 
retrospective in its operation although the 
reasoning in Tota Ram's case (15) applied 
with equal force to s. 53 A just as much as 
tos. 92. In Gajadhar Misir v. Bechan 
(24) one of us differed and held that 
that section was retrospective. This ques- 
tion was considered by a Division Bench 
of which two of us were members in Shyam 
Sunder Lal v. Din Shah (25), and it was 
held that in view of the provisions of s. 63 
(d), the section was restrospective. The 


Bench observed : 

“It follows that the Legislature intended that 
where no such action was pending on April 1, 1930, 
then the provisions of these sections would be appli- 
cable even though the transaction came into ex- 
istence ptior to that date.” 

In view of the language of the last pər- 
tion of s. 63 already discussed, this view 
appears tobe sound. An examination of 
the Amending Act shows that all theim- 
portant sections which brought about alter- 


(23) (1934) A L J 16; 151 Ind. Oas. 388; A I R 1934 
All, 701; 7R A161. 

(24) (1934) A LJ 20; 153 Ind, Oas. 717; A I R 1934 
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ations in the law affecting substantive rights 
have been made prospective: Had s. 63 
said nothing more, it might well have been 
argued, as was suggested in ihe judgment 
of one of the learned Judges of the Madras 
High Court,in Lakshmi Amma v. Shanker 
Narayan Menon (16) at p. 365*, that this 
might well be a provision inserted ex 
majore cautela, But that section expressly 
refers to other provisions of the Act as well 
and provides: 


- “And nothing in any other provision of this Act 
shall render invalid or in any way -affect any- 
thing already done before April 1, 1930, in any 
proceeding pending in a Court on thet date and 
any such remedy and any such proceeding as is 
herein referred to may be ‘enforced, instituted or 
continued, as the case may be, as if this Act had 
not been passed.” 


Thus the other provisions of the Act 
were made inapplicable only when any- 
thing had already been done before April 
1, 1930, in any proceeding pending in a 
Oourt on that date. The Legislature obvi- 
ously intended that if there was no prcceed- 
ing pending in a Court on April 1, 1930, 
the retrospective character of the other pro- 
- visions of the Act should not be excluded. 
No doubt the ordinary rule of interpreta- 
lion of a statute is that it should not be 
considered to have a retrospective effect so 
far as substantive rights are concerned, 
unless it expressly says so. In India there 
is the provision in the General Clauses 
Act, 8. 6, to a similar effect. But in this 
Amending Act there is much more than 
a mere omission. There is an express 
reference to certain specified sections which 
are not to be retrospective and there is an 
express reference to all the other’ provi- 
sions of the Act which are not to ‘be 
retrospective in a certain: contingency. It 
seems to follow that barring that contin- 
gency the other provisions of the Act were 
intended to have a retrospective effect, 
The reason is not far toseek. The Legis- 
lature had apparently thought that these 
other sections are merely explanatory in 
their character and declare the law which 
had existed prior to this amendment. Whe- 
ther the Legislature was right or wrong 
in this assumpticn is not a matter for us 
to consider. We must give effect to the 
language of the Act as it stands and hold 
that the sections of the Transfer of Pro- 
perty Act not dealt with in the sections 
enumerated ins. 63 have a retrospective 
effect, at least where no action was pend- 
ing on April 1, 1930. In the present cage. 
as the appellants do not allege. that there 
“*Page of 09 M.Ed o M 
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was any agreement by a registered instru- 
ment that the vendee would be subrogated 
to the rights of the prior mortgagee who 
wasto be paid off, it is wholly unneces- 
sary to consider whether para.3 cf s. 92 
can at all apply toa vendee. If the point 
had arisen, the question would have been 
whether the word “advanced” can be ap- 
plicable to a vendee who had undertaken 
to pay a previous mortgage debt in addi- 
tion to paying the full price of the equity 
of redemption as it then stood. 

The last question raised in this case is 
whether the fact that there were three sets 
of vendees who made payments, the balance 
being paid by the mortgagor himself, 
would show that the requirements of para. 4 
of s. 92 were complied with. That section 
does not require that the person claiming 
subrogation should himself have paid the: 
entire amount of the previous mortgage 
debt. It merely says that no right of 
subrogation is conferred on any person 
“unless the mortgage in respect of which 
the right is claimed has been redeemed 
in full.” The idea is that no claim for 
subrogation should pe entertained so long’ 
as the mortgage debt is still outstanding 
and the mortgage has not been extinguish- 
ed. Ifsuch a claim were entertained, there 
would be a considerable confusion if differ- 
ent persons had discharged different portions 
of the mortgage debt at different times. 
In the present case the entire mortgage 
debt has been discharged and the mortgage 
has been redeemed in full. The three sets 
of vendees who paid the mortgage money 
(other than the mortgagcr).. would have 
been entitled to the rights of subrogation. 
in proportion to the amounts paid by them, 
if they had really redeemed the mortgagé 
on their own behalf and come within the 
puiview of para. 1 of s. 92. But having 
paid the amounts which under their con- 
tracts of sale they were bound to pay as 
part of their sale consideration, and not 
having obtained any agreement in writing 
registered that they would be subrogated- 
to the rights of the prior mortgagee, they 
are not entitled to any such benefit. gi 

Bennet, J. agreed with the above judg- 
ment. | i 

Thom, J.—I concur. 

Harries, J.—I concur. 

Bajpai, J.—I agree. 


D. Reference answered, 
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8. K. Guoss ann MoNarr, JJ. 
RADHIKA NATH BISWAS— 
PETITIONER 
Versus l 
' MIDNAPORE ZEMINDARI Co., Ltp.— 
l Opposite PARTY 
Civil Procedure Code (Act V of 1908), s.110— 
Variation of valuation—When ground for shutting 
out appeal to Privy Counctl—Erroncous valuation in 
plaint-—-Whether operates as estoppel to right of 


appeal, 

PW hether by way of estoppel or of res judicata the 
Oourts have considered whether the question of 
valuation has been raised and decided at an earlier 
stage and also whether the opposite party has been 
led to act upon such valuation, as forinstance by 
way of second appeal; or to put it in another way 
whether the party seeking to vary the valuation for 
the purpose of appealto England isin the position 
of .approbating and reprobating; where this is the 
case, ‘variation of value should not be allowed. But 
where this is not the case, a party should not be 
shut out from his right to appeal to the Privy 
Council merely because of an erroneous valuation 
in the plaint. [p. 166, col. 1 

The mere fact thata lower valuation was put on 
the plaint for the purposes of court-fee and jurisdic- 
tion should not be allowed to operate as estoppel 
against the plaintiffs for the purposes of a Privy 
Council appeal andthe High Court is entitled to 
investigate the real value of the subject-matter. 
Satish Chandra Joardar v. Birendra Nath Roy (1), 
| referred to. 


C. Rev. App. for leave to appeal to His 
Majesty in Privy Council, from decision 
of ae High Court, in Appeal No. 105 of 
1933. : 


` Messrs. Panchanon Ghose and Durgadas 


Roy, for the Petitioner. 

Messrs. U. N. Sen Gupta and Manmatha 
Nath Das Gupta, for the Opposite Party. 
- §. K. Ghose, J.—This is an application 


for leave to appeal to His Majesty in Coun- 


cil and it arises out of a suit brought 
by the present petitioner against the res- 
pondent to England for declaration of his 
title to certain lands and recovery of pos- 


session thereof and also for mesne profits.. 


The suit was decreed -with costs and 
mesne-profits by the Additional Subordi- 
nate Judge of Nadia. Against that deci- 
sion- the respondent to England preferred 
a first -appeal to this Court. By their 


judgment dated July 3, 1936, Mukerji and 


Jack, JJ , allowed the appeal and dismis- 
sed the petitioner's suit. Against that judg- 
ment tha petitioner has asked for leave to 
appeal to His Majesty in- Council. The 
only point that arises to show the com- 
petency.of the appeal is whether it satisfies 
the condition as to valuation as laid down 
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in para. 1 of s. 110, Civil Procedure Code. 
Now in the plaint para. 7, the plaintiff 
states that he for the present claims 
Rs. 400 as approximately due on account of 
ene profits, Paragraph 8 runs of fol- 
ows: 

“The present market value of the disputed pro- 
perties is Rs, 2,100 by guess. Hence, for the pur- 
pose of jurisdiction of Court and of court-fees, the 
present suit is instituted at a claim of Rs. 2,500 in- 
clusive of mesne profits.” 

Issue No. 7 was raised: “Were the de- 
fendants in wrongful possession of the lands 
in suit as alleged by the plaintiff?’ and 
Issue No. 8 “Is the plaintiff entitled to get 
any mesne profits from the defendants ?” 
On these two issues the learned Subordinate 
Judge held that the plaintiff was entitled to 
mesne profits for a period of four years for 
a total sum of Rs 4,248: in accordance with 
this finding the suit was decreed for a sum 
of Rs. 6,348. The defendants’ appeal was 
also valued at Rs. 6,348. Itis now contend- 
ed by the plaintiff-petitioner that he was 
in error in stating the market value of the 
disputed properties to be Rs. 2,100 and that 
on the very findings of the Courts below 
he is entitled to fix the market value at a 
much higher figure. This argument is am- 
plified in ground No. 18 of the petition. 
Shortly stated it comes to this: The 
learned Subordinate Judge has found that 
the defendant company has been enjoying 
the rents and profits at the rate of Re. 1 
per bigha and that the yearly rents and 
profits thus enjoyed would amount to 
Rs..1,062. On this basis even at 12 years 
purchase the value of the property would 
be more than Rs. 10,000. The value of the 
mesne profits alone for the period of one 
year 1l ‘months from the date of the pur- 
chase up tothe date of the suit would come 
to Rs. 2,036-8-0 which would fall short of 
Rs. 10,000 by*the sum of Rs. 7,963-8 0 only. 
So that even less than 12 years’ purchase 
would suffice to make up thestatutory limit 
of Rə. 10,000. Itis stated that through 
mistake the Valuation of the land was 
stated in the plaint as Rs.. 2,100. The suit 
was tried by the Subordinate Judge and a 
first appeal was also heard by this Court 
and so, it ig pointed out, there would be no 
change of forum if the “real value were 
mentioned in the plaint, and consequently 
the defendant has not been prejudiced”. 
The: contention is that a mere mistake in 
stating the value in the plaint where the 
other side has not been prejudiced by hav- 
ing toresort to a different forum, does not 
amount to estoppel in law so as to prevent 
the plaintiff from showing that the real 
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value of the subject-matter in suit in the 
Court of first instance was Rs. 10,000 or 
upwards. In support of this we have been 
referred to a number of cases which require 
examination. 

The casein Satish Chandra Joardar v. 
Birendra Nath Roy (1); was one in which 
there had been a second appeal and the 
applicant for leave was the plaintiff. It 
was held by Rankin, O. J., Mukerji, J. 
agreeing, that the mere fact that a lower 
valuation was put on the plaint for the pur- 
poses of court-fee and jurisdiction should 
not be allowed to operate as estoppel 
against the plaintiffs for the purposes of a 
Privy Council appeal and the High Court 
was entitled to investigate the real value of 
the subject-matter. The head-note of the 
report proceeds: 

“For an appellant to proceed to a higher Court 
immediately is to take an advantage, but there is 
no authority for the proposition that to proceed 


to a lower Court and take a chance of what the 
lower Court would do is so." 


The authority of the latter view was 
weakened by the remark of Rankin, C. J. 
ina later case : Mahendra Narayan Ray 
v. Janaki Nath Ray (2). That was a case 
arising out of an application made by the 
defendant against a judgment of the 
High Court in second appeal. It was held 
that: 

“The doctrine, that a party cannot both appro- 
bate and reprobate applies to the case where he 
appeals to the lower Appellate Court upon a 
valuation inconsistent with the valuation upon 
which he seeks a certificate enabling him to appeal 
to the Privy Oouncil.” 


Rankin, C. J. pointed out that the value 
referred to in s. 110 of the Code is the 
real or market value and that there is no 
representation by the party asto the mar 
ket value when he brings his suit or his 
appeal where under the Court Fees Act 
or otherwise a plaint or memorandum of 
appeal is not required to be valued accord- 
ing totLe real or market value. Then he 


goes on: l 

“There are other cases also where the real or 
market value is the test. In all such cases a party 
who sues in or appeals to a Oourt which would 
have no jurisdiction if the value of the land ex- 
ceeded Rs. 10,000, debars himself from claiming at 
a later ‘stage to have the value of the subject- 
matter o£ tne suit in the Court of first instance 
treated for purposes of an appeal to England as ex- 
ceeding Rs, 10,000,” E l i 

Theretore, the condition there laid down 
was first that the real or the market value 


«ayas the test of the valuation put on the 


- (1) 31C W N 268; 99 Ind. Cas. 
Oal. 225; 44 O L J 572. . 

2) 58 O 66; 132 Ind. Cas, 910; A I .1931 Cal, 417; 
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plaint and further that the litigation was 
brought in a Court which would have no © 
jurisdiction if the value exceeded 


Rs. 10,000. In the present case, however, 


there is no question of forum, whether the 
value stated in the plaint was the real 
market value or whether it was much higher, 
as now claimed in the present petition. In 
Mohammad Hossain Khan Saheb y. Mansur 
Ali (3), there was a second appeal to the 
High Court and the plaintiff was the ap- 
plicant for leave. It was pointed out that , 
that particular case 

“was {one in which the plaintiff though he had 8 
wide discretion in the matter had to value his 
claim at its actual or market value... . Moreover, . 
by reason of the fact that he valued the suit at. | 
Rs. 2,250 he was able to take the defendants 
through three Oourts up to now, one of which 
Courts the latter could have avoided if the suit - 
had been originally laid at over Rs. 10,000. In 
such circumstances we are clearly of opinion that 
the plaintiff is precluded from showing that his 
valuation as given inthe plaint was not real... .’ 


In this judgment reference was made to 
the case in Radharani Dassya v, Purna 
Chondra (4. That was also a case of 
second appeal to the High Court and the 
plaintiff was the applicant. The facts, how-- 
ever, were entirely different. The relevant’ 
passage runs thus: 

“It appears that, after scrutiny bad been made 
of these accounts a large sum was found by the 
head clerk to be due to the plaintiff on the Recei- 
ver's account, but the plaintiff still brought this 
suit valuing his relief at Rs. 2,500; at no stage up 
to the present has he increased that valuation or paid 
any more court-fee.” i 

It was held that the claim of the suit 
as involving cver Rs. 10,000 could not be 
maintained. ‘The case iD Rameshwar 
Khemka v. Siddheswar Ghosh (5), was also 
one second appeal, the defendant being the- 
applicant. It appears that the defendant 
had taken objection to jurisdiction and. 
valuation in the trial Court, hut did not 
press his objection and the question was 
decided in favour of the plaintiff. It was. 
held thatthe defendant by acting on the. 
low valuation of the suit made by the 
plaintiff was estopped from alleging that 
the value of the subject-matter was higher 
for the purpose of his appeal to England. 
In this judgment reference was made to 
the case in Mutusawmy Jagaiera Yetiapa 
Naikar v, Vencataswara Yettia (6), in which 


(3) 380 W N 751; 153 Ind. Cas. 366; AI R 1934 
Cal. 899; 59 O L J 448; 7 R O 368. 

(4) 34 O W N 671; 128 Ind. Cas, 108; AIR 19830- 
Cal, 737; Ind. Rul. (1931) Oal 28. © : 

(£) 45 OL J 225; 101 Ind. Cas, 901; AIR 1927- 
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also the question of forum was involved. 
It was pointed out that the suit which was 
filed in the Sadar Ameen’s Court could not 
have been so filed if the value had been 
more than Rs. 2,500. We have next been 
referred to the case in Vasireddt v. Secre- 
tary of State (T). There also it was held by 
Ramesam, J. 

“When the defendant adopts the plaintiff's court- 
fee valuatio& of the suit property for the purpose 
of choosing the forum for his appeal against the 
decree in the suit, he is estopped from thereafter 
contending that the real valuation is lower than the 
court-fee value given in the plaint.” 

In this case reference was made to the 
cass in Kumar Basanta Kumar Roy v. 
Secretary of State (8). It has been con- 
tended by the other side that the au- 
thority of the decision in this case has 
been overruled by the decision of their 
Lordships of the Judicial Committee 
Mangamma v. Mahalakshmamma (9). But 
that was on the question as to whether 
the mesne profits pending the suif were 
to be added. But the other point that 
was decided does not appear to have been 
dissented from in any other case, namely, 

“that the valuation made in conformity with the 
stamp Jaw does not prevent a party from obtain- 
ing leave to appeal by proving that the real value 
of the subject-matter does not fall short of the ap- 
pealable amount.” 

And it was pointed out that : 

“A defendant who had previously adopted the 
value given in the plaint for the purpose of an ap- 
peal preferred by him should not be allowed to 
contest that valuation onthe principle that a party 
cannot both approbate and reprobate.” 


In saying this Jenkins, O. J. pointed out. 
that there was really no conflict of opinion 
as between Kristo Indro Saha v. Huromonee 
Dassee (10) and Baboo Lekraj Roy v. Ka- 
nhya Singh (11), both of which were decid- 
ed bythe same members of the Board. It 
is contended for the opposite party to this 
application that the authority of the deci- 
sions quoted above has been swept away 
by thedecisions of their Lordships of the 
Judicial Committee in Rajendra Kumar 
Ghose v. Rash Behari Mondal (12). 
That was a case in which the question 
arose as to whether the requirement of 


(7) 55 M 106; 135 Ind. Oas. 449;A IR 1932 Mad. 
a 61 M LJ 692: 34 L W 817; Ind. Rul. (1932) Mad. 


(8) 14 C0 W N 872; 6 Ind. Cas, 792. 

(9) 571 A 56: 121 Ind. Oas. 513; A IR 1930 PO 
44; 53M 167; Ind. Rul. (193D PC 49; 31 LW 293; 
34 OW N 235; 32 Rom. L R 517;51 O L J 168; 58 
L J 184; (1930) M W N 193;116P LT 698 (P 0). 

(10) LIA 84; 3 Sar. 317 (P O} 

(11) I I A 317; 3 Sar. 373 (PC). 

(12) 35C W N 669; 132 Ind. Cas. 605; AIR 193] 
P C 125; 33 Bom. L R 954: (1931) M W N 657; Ind. Rul. 
(1931) P O 189;61 ML J 273 @ O), 
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para. 1, s. 110, Civil Procedure Code, had 
been satisfied, the applicant for leave be- 
ing the plaintiffs against a judgment given 
in first appeal before the High Court. It 
appears that the plaintiffs-appellants had 
stated the Valuation of the land brought 
in the suit to be Rs. 5,000 and claimed 
Rs. 100 for mesne profits. The Sheristadar 
in the trial Court reported that the plaint 
had been under-valued whereupon the 
plaintiffs were directed to produce their 
auction sale certificate to assist the Court 
in determining the proper value and an 
enquiry was started. The plaintiffs filed an 
application stating that thesum of Rs. 5,000 
at which they had valued their plaint was 
the proper market value of the lands in 
suit ascertained after careful enquiry. In 
support of this the plaintifi’s Naib filed 
an affidavit, which was accepted by the 
Subordinate Judge and the plaint was 
ordered to be registered without any in- 
crease of court-fees. But as their Lord- 
ships pointed out the matter did not rest 
there. In the written statements of the 
respondents it was again objected that the 
value of the suit land was higher than 
that stated in the plaint and upon that 
allegation an issue was framed: ‘Ts the 
suit properly valued and stamped?” On 
that issue the finding of the Subordinate 
Judge wasthat it had not heen shown on 
the respondent’s side that the stamp paid 
on the plaint was insufficient. This finding 
was for the purposes of their appeal to the 
High Court accepted by the plaintiffs. In 
their petition for leave to appeal against 
the judgment of the first Appellate Court, 
to quote the words of the Judicial Commit- 
tee : 

“The allegation, it will be seen, is taken almost 
textually from s. ll0of the Code, but with a vari- 
ation which suggests the assumption that the 
values in each cage need only be the values at the 
date of the petition, and not, to take only the sub- 
ject-matter of the suit in the Oourt of first instance, 
its value at thedate of commencement—in this case 
more than six years before. And this assumption 
seems to have been accepted by the High’ Court, 
for, in spite of an affidavit on behalf of the res- 
pondents in which it was stated that tae subject- 
matter of the suit in the Court of first instance 
had been determined at Rs. 5,000, the High Court 
on June 20, 1927, ignoring that fact sltogether and 
stating that there was a dispute between the par- 
ties as regards the value of the subject-matter of 
appeal to His Majesty, directed the Court of first 
instance purporting to act in terms of O. XLY, 
r. 5, to enquire into the matter and to submit a 
report as regards that value, and nothing more,” 

The question of the value of the prop- 
erty in that suit in the Court of first in- 
stance was fot touched and no doubt was 
cast upon the correctness of the affidavit 


i 


166 


of the plaintiff's Naib either by the trial 
Judge or byanyone else. Thereupon the 
Judicial Committee remarks : 
< “The Board is unable to accept either the resson- 
ing of the learned Judges or their conclusion. They 
have not addressed themselves to what was 
really the only question, namely, whether the ap- 
pellants tad established that each of the two con- 
_ ditions imposed by s. 110, had been separately 
fulfilled. In truth the appellants had not even 
attempted to establish that first of these conditions. 
Their own evidence on the subject mnegatived the 
case which it was necessary for them to prove. 
And no question of estoppel arose for the reason 
that the appellants did not attempt to question 
the correctness of ‘the evidence they had adduced, 
nor did they express any desire either to-vary or to 


qualify it.” 

Thus the decision in the case was strictly 
on the facts thereof. Sofaras the ques- 
tion of law is concerned, the decision 
merely lays down that in order that an 
appeal to the Privy Council may be com- 
petent in a case under s. 109 (e, Civil Pro- 
cedure Code, the two conditions laid down in 
s. 110, as to the amount or value of the 
subject-matter of the suit in the Court of 
first instance being at least Rs. 10,000 and 
the subject-matter in dispute on appeal to 
the Privy Council being of similar value, 
must be separately established. The deci- 
sion does not lay down any new principle, 
and surely it is too much to say, as has 
been said by the learned Advocate for the 
opposite party, that it has swept away 
the effect of previous decisions. On the 
contrary this case does not touch the point 
whether the plaintiff is entitled to ques- 
tion the valuation as given by him in the 
plaint. 

On the other band the trend of autho- 
rities is to the effect that whether by way 
of estoppel or of res judicata the Courts have 
considered whether the question of valua- 
tion has been raised and decided at an 
earlier stage and also whether the opposite 
party has been led to act upon such valua- 
tion, as for instance by way of seccnd 
appeal; or to put it another way, whether 
the party seeking to vary the valuation for 
the purpose of appeal to England is in the 
position of approbating and reprobating. 
Where this is the case, variation of value 
should not be allowed. But where this is 
not the case, a party should not be shut out 
from his right to appeal to England merely 
because of an erroneous Valuation in the 
plaint. 

In the present case the facts are different 
from those in Rajendra Kumar Ghose v. 
Rash Behari Mondal (12). In the trial 
Court there was no question raised as to the 
market value of the property, nor was there 
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any decision thereon. The plaintiff now 
expressly says that the valuation put in the 
plaint was wrong. But this has not pre- 
judiced the defendant in any way in his 
appeal and he merely paid the court-fees on 
the low valuation as put by the plaintiff. 
In these circumstances it seems to us .it 
will not be right to say that the plaintiff is 
estopped from showing that the subject- 
maiter inthe suit in the Couft of first 
instance was over Rs. 10.000. It may be 
added thatin this case, if the first condis 
tion as to the value of the suit is satisfieds 
no question will arise asto the second condi- 
tion regarding the value of the subject- 
matter in dispute on appeal. There is 
dispute now as to the valuation of the suit 
and so we refer such dispute for report to 
the Court of first instance under r. 5s 
The Court 
of first instance will determine the amount 
of the valuation of the property in suit and 
submitits report to this Court as early as 
possible. 

McNair, J.—I agree with the decision 
and the order made by my learned brother 
and withthe reasons which he has given. 
In this application the plaintiff seeks leave 
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to appeal to the Privy Council and- fhe | 


first ground of objection is that the provi- 
sions of s. 110, Civil Procedure Code, have 
not been fulfilled in that the value of the 
subject-matter of the suitin the Court of 
first instance and on appeal does not 
amount to Rs. 10,000. The plaintiffin his 
plaint valued his claim at Rs. 2,500 alleg- 
ing that by guess the market value of the 
disputed property was Rs. 2,100 and mesne 
profits “approximately” Rs. 400. The 
Subordinate Judge made a decree for 
Rs. 6,348 allowing Rs. 4,248 for mesne 
profits. The defendant Company valued 
their appeal at Rs. 6,348. The Subordinate 
Judge assessed mesne profits on a rental 
basis of Re. 1 per bigha, and as the property 
comprises an area of 1,062 bighas, the appli- 
cant urges that even at 12 years purchase. 
the value of the property claimed exclud- 
ing mesne profits, must have been over 
Rs. 10,000 at the institution of the suit. 
The only question which has been seriously- 


argued is the value of the property at the. 


institution of the suit. The respondent 
contends that the applicant should now be 
precluded from denying the figure at 


which he valued his claim in the plaint. 


He has sought ‘to . bring this objection 
under the doctrine of estoppel, and he has 


quoted various decisions in which a party- 
has been so precluded on the ground that 


a 
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he cannot approbate and reprobate, It 
appears to me -that the guiding principle 
should be whether the original valuation 
by the appellant to the Privy Souncil has 
resulted in the other party being in any 
way prejudiced, as for instance, in some 
ofthe decision referred to by my learned 
brother, by being forced to adopt a forum 


which : otherwise he would not have 
adopted. No such principle comes into 
this case. The difference has been pointed 


out by Sir Lawrence Jenkins in his decision 
in Kumar Basanta Kumar Roy V. Secretary 
of State (8) and itis apparent in the two 
decisions in Krishto Indro Saha v. 
Huromonee Dassee (10) and Baboo Lekhraj 
Roy v. Kanhiya Singh (11). In the deci- 
sion in Krishto Indro Saha v. Huromonee 
Dassee (10) referred to above the plaintiffs 
were the petitioners and had sued to recover 
possession of certain property. In their 
application the petitioners stated that no 
question was raised by the defendant in 
the first Court as to the valuation to be 
placed upon the claim by the plaintiffs 
and those values had been accepted by 
the defendant when she appealed to the 
Higo Court from the decrees against her 
of the first Court. The judgment of the 


_ Board was delivered by Sir James Colvile 


-_ 


who said: 

"The defence as well as the plaintiff has taken the 
values at ths rate fixed in the plaint. The defend- 
ant has obtained the benefit of an appeal to the 
High Oourt upon the facts by adopting the plaintiffs’ 
valuation. She cannot afterwards come here and 
object tothat valuation The defendant, therefore, 
was precluded inthat case from denying the value 
which she had accepted for the purpose of her appeal 
to High Oourt.” 

. In Baboo Lekhraj Roy v. Kanhaiya Singh 
(11) the plaintiff sought to appeal and it 
was objected that he could not be heard to 
allege that the property was of greater 
value than he had himself assessed it for 
the purposes of paying the various fees for 
institution and for appeal. That, so far as 
I understand it, is the precise objection 
which has been raised on this application. 
Markby, J. who heard the application 
pointed out that the valuation which had 
been made in the plaint was for the purposes 
of court-fees and that acts of the Legislature 
which impose duties of this kind are 
always construed in favour of the tax-payer. 
He, however, refused leave in order to enable 
the partiesto obtaina decision from the 
Privy Council and Sir James, Colvile who 
oan delivered the judgment of the Board 
said:, $4 i 
. “It was decided on the old stamp law, that a 
valuation made in conformity with that law did not 
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prevent a party from obtaining leave to appeal 
where the real value did not fall short of the appeal* 
able amount ..... The stamp duties imposed for fiscal 
purposes are , calculated on a certain rule fixed by 
law, but the right of appeal depends on the value 
which is a matter-of fact.” 


' Ia the application now before us the 
value set upon his claim by the plaintiff 
appears to me to have been an estimate for 
the purposes of the stamp law and he is 
not precluded,in my opinion, from having 
an enquiry in which it may be determined 
what, as a matter of fact, is the actual value 
of the’ property. I agree with the order 
which my learned brother has made. 

-N ~ Order accordingly. 


DADA Verna er 


OUDH CHIEF COURT 
Oriminal Revision Application No. 64 
of 1937 
September 2, 1937 
THOMAS, J. 
RAJA RAM AND ANOTHER — 
APPLICANTS 


l I versus 

EMPEROR Trroue1 RAM HARAKH— 

CoMPLAINANT —Oppositz PARTY 

Criminal trial—Reviston—Oudh Chief Court— 
Practice —District Magistrate confirming convic 
tion and sentence of accused under s. 447, Penal 
Code- No revision to Sessions Judge but to Chief 
Court~If can be entertained. 
- The Oudh Chief Court is precluded from enter- 
taining an application for revision, by reason of the 
practice of the Court refusing to entertain an ap- 
plication in revision, where the applicant has not 
gone in revision either to the Sessions Judge from 
an appellate order of the District Magistrate con- 
firming the conviction and sentence passed on the 
accused under. s.-447, Penal Oode. Ajodhia Singh 
v. Emperor (3), followed, Mohammad Hasham v. Noti- 
fied Area, Moghal Sarai (1) and Natha Singh v. Em- 
peror (2), relied on. — 

Or. R. App. against the order of the Dis- 
trict Magistrate, Sultanpur, dated May 19, 
1937. 

Messrs. Bhagwati Nath and Mahabir 
Prasad Srivastava, for the Applicants. 

Mr. K. P. Misra, for the Complainant. 

Judgment—This is an application in 
revision against an appellate order of the 
learned District -Magistrate of Sultanpur 
confirming the order of conviction and sen- 
tence of the ‘applicants under s. 447 of 
the Indian Penal Code, passed by a Taird 
Class Magistrate. ` —— 
_A preliminary objection has been taken 
by the learned Counsel for the opposite 
side that this Court 1s precluded from 
entertaining the present application by 
reason of the uniform practice of this Court 
refusing to entertain an application in re- 
vision where the*application has not gone 
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in revision to the ‘Court of the Sessions 
Judge, who has concurrent jurisdiction. In 
support of his contention the learned Coun- 
sel has relied onthe case of Mohammed 
Hashamv. Notified Area, Moghal Sarai, 
reported in 1933. Al]. Law Journal page 119 
(1). This case undoubtedly supports the con» 
tention of the learned Counsel. The same 
view was taken by Kandall, J., in the case 
of Natha Singh v. Emperor, reported in 
A. I. R. 1927 All. 829 (2). 

In the case of Ajodhia Singh and others 


v. King Emperor, reported in 100. W. N. 


page 733(3) it was held that 

“The Oudh Chief Court is precluded from enter- 
taining an application for revision by reason of 
the practice of the Court refusing to entertain 
an application in revision where the applicant has 
not gonein revision either tothe Sessions Judge 
or to the District Magistrate,” 

The learned Judge has followed the 
decision reported in Mohammad Hasham v. 
Notified Area, Moghal Sarai, 1933 All. Law 
Journal page 119 (1). In this case the ap- 
plicants could not have gone to the District 
Magistrate in revision because the revis- 
ion is against his appellate order but cer- 
tainly he should have gone in revision 
against the appellate order to the Court cf 
the Sessions Judge. No special grounds 
have been shown tome for entertaining 
this application for revision. 

The preliminary objection must prevail. 
I accordingly dismiss this application. 

D. Application dismissed. 

(1) (1933) A L J 119; 145 Ind. Cas. 726; L R14 A 
46 Cr; AIR 1933 All. 283: (1933) Or. Oas. 523; 55 A 
261; 34Cr. LJ 1048; 6R A 152. 

(2) A IR1927 All. 829; 102 Ind. Cas. 123; L R 8 
A 670r; 7 AI Or.R 488; 28 Cr. LJ 544. 

(3) 10 O W N 733; 147 Ind. Cas. 797; 6 R O 309; 
35 Or. L J 475. 
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RANGOON HIGH COURT 
Letters Patent Appeal No. 8 of 1936 
January 7, 1937 
ROBERTS, O. J. AND Leaog, J. 

S. N. V. R. CHETTYAR Frem— 
APPBLLANT 


versus 
K. Y. A. CHETTYAR Fiew— 


RESPONDENT 

Mortgage—Marshalling—A mortgaging 18 lotsto B 
—Oral release of first 7 lots—Sale of these to C~ 
Subsequent mortgage by A of lots17 and 18to D— 
Attechnent of equity of redemption in lots 8 to 16, 
and their purchase by B at Court sale—Suitby B 
against D, for amount payable by him in proportion 
to properties mortgaged with him—O not made party 
—S. 92, Evidence Act (I of 1872), if applies —Oral 
evidence of release, admissibility—B, if could be com- 
pelled under a. 81, Transfer, of Property Act (IV. of 


we 
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1882), to satisfy his debt from properties sobd to O—O! 
ifa necessary party under O. XXXIV, r.1, Civil. 
Procedure Code(Act V of 1908) —Non-joinder, whe- 
ther fatal or remediable under O. I, r. 9, Civil Proce- 
dure Code (Act V of 1908). 

One A mortgaged 18 lots of land toone B Sub- 
sequently he gave an oral release of the first 7 lots, 
which were afterwards sold by A to one C. A after- 
wards mortgaged lots 17 and 18t0D. In execution 
Battached and purchased the equity of redemption in 
lots 8 to 16, thus becoming their absolute owner, B 
subsequently instituted a suit against D'for recovery 
of the amountof mortgage money still left due, from 
lots 17 and 18 in proportion to the share of the 
debts on lots 17 and 18. Tothis suit C wasnot made 


a party: 
- Held, that s. 92, Evidence Act, did not apply tothe 


case inasmuch as D was not the representative-in- 
interest of A with respect to the lots released and as 
8. 92, Evidence Act applies to the parties to the docu- 
ment or their representatives-in-jnterest. Consequ- 
ently, oral evidence of the release was admissible, 

Held, algo that D could compel B under s. 81, Trans- 
fer of Property Act, to have his debt first satisfied 
out of the properties gold to C, since it would not be 
prejudicial to the rights of B to bring to sale the lots 
released and purchased by C ; 

Held, further, that under O. XXXIV, r.1, Civil Pro- 
cedure Code, C was 8 necessary party, in order to 
determine the amount payable by D; 

Held, however, that since no effort was made by B 
to join C, it would not be proper to remand the case 
with permission to join C, at such alate stage in 
Letters Patent Appeal, for it would amount toa com- 
plete rehearing ofthe case and adducing of new evi- 
dence. The non-joinder could not be remedied under 
O. I, r. 9, but it was fatal to the suit. 


L. P. A. from the decree of the High 
Court, dated August 27, 1936. 

Messrs. Clark and S. B. Chakravarii, 
for the Appellant. 

Mr. Hay, for the Respondent. 

Leach, J.—This appeal arises out of a 
mortgage suit filed by the respondent in 
the Sub-Divisional Court of Nyaunglebin. 
There were two defendants, the appellant 
and one Ma Saw Hmon. Bya registered 
deed of mortguge, dated December 16, 
1919, Ma Saw Hmon mortgaged to the 
respondent 18 lots of paddy land, measur- 
ing in all 381.88 acres. On May 28, 
1925, Ma Saw Hmon sold 24.91 acres to 
one Ko Tha Lu and his wife Ma Moe 
Nyun. This sale was, it is said, effected 
Without the consent and knowledge of the 
respondent, but admittedly it was subject 
to respondent’s mortgage. On January 15, 
1926, the respondent, by an oral agree- 
ment, released from his mortgage seven 
lots 1 to 7, measuring ¢9 acres, and these 
lands were then sold free of encumbrance 
to third parties. On June 27, 1927, the 
appellant acquired a second mortgage of 
two lots 17. and 18, which measured 
17.68 acres. In Civil Execution proceeding 
No. 28 of 1934 of the Sub-Divisional Court 
of Pegu, the respondent attached the 
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equify*of redemption of the lands com- 
prised in lots 12,13 and 14 and purchased 
the mortgagor's interest therein at the 
Court sale. In Civil Execution No. 14 of 
1934 of the same Court, the K. Y. P. A. 
Chettyar firm attached and bought at the 
Court s'le the mortgagor's interest in 
lota 8, 9, 10, 15 and 16. It is said that 
the K. Y. P. A. Chettyar firm is the res- 
pondent carrying on business under another 
name and that as the result of these two 
sales by the Court the respondent became 
the absolute owner of all the lands included 
in the sales. 

In the suit with which this appeal is 
concerned, the respondent claimed a mori- 
gage decree for Rs. 1,289 in respect of the 
lands subject to the appellant’s second 
mortgage. The total amount due on the 
mortgage was said tobe Rs. 21,520 After 
the release of the 89 acres on January 15, 
1926, there remained 292.88 acres, in- 
cluding the 17.68 acres, which were subject 
to the appellant’s second mortgage. The 
sum of Rs. 1,299 was arrived at by charg- 


ing in respect ofthe 17.68 acres, a propor- . 
tionate share of the sum of Rs 21,520. I 


should mention that in 1932 the appellant 
attached and bought at another Court 
sale the mortgagor's interest inthe 17.68 
acres. The suit was not defended by Ma 
Saw Hmon, and a decree was passed 
against her for the amount claimed. The 
claim, however, was strenuously resisted by 
the appellant, who pleaded that: (1) As 
the result of the gross negligence of the 
respondent, the appellant had been in- 
duced: to advance money on mortgage to 
Ma Saw Hmon, and that the respondent 
had been guilty -of fraud in not disclosing 
the position with regard to the first mort- 
gage when the appellant attached in exe- 
cution proceedings the interests of: the 
mortgagor in the lands subject to his 
second mortgage. (2) On the taking of 
proper accounts it would be found that 
there was nothing due to the respondent. 
(3) The respondent was in law bound to 
marshal his securities, and in the first 
instance proceed against Ko Tha Lu and 
Ma Moe Nyun in respect of the lands con- 
veyed tothem. (4) The claim was barred 
by the law of limitation. The Sub Divi- 
sional Court held that the charges of 
negligence and fraud had been established 
and that in consequence the respondent 
was postponed to the appellant.. The suit 
was accordingly dismissed. 

The respondent appealed to the District 
Court of Pegu against the decree of the 
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Sub-Divisional Court in so. far as it con- 
cerned the appellant. The District Court 
agreed with the Sub-Divisional Court on 
the questions of negligence and fraud. It 
also held that oral evidence could not be 
given to show that the respondent had 
released the 89 acres, and that as these 
lands had been sold for Rs. 8,500 and the 
purchase money paid in reduction of the 
debt due tothe respondent, the respondent 
was bound to give credit for Rs. 8500 in 
the account against the appellant, Taking 
into consideration this amount and- the 
purchases of mortgaged lands by the res- 
pondent at Court sales. and marshalling 
the 24.91 acres sold to Maung Tha Lu and 
Ma Moe Nyun the District Court consi- 
dered the mortgage debt had been more 
than discharged at the date of suit. The 
appeal was accordingly dismissed. The 
respondent then appealed to this Court, 
The case came before Spargo, J., who held 
that: (1) A valid release may be made by 
word of mouth, and as the appellant had 
not been granted a second mortgage at 
the time of the release, his interests were 
not affected by the transaction and the 
respondent was therefore entitled to regard 
the remaining lands as security for his 
debt. (2) There was no substance in the 
charges of- negligence and fraud and the 
respondent was not postponed to the ap- 
pellant. (3) Section 60, Transfer of Property 
Act, applied and the respondent was entitled 
to recover on the basis of the section, which 
gave the respondent what he claimed in 
the plaint. (4) The suit was not barred 
by the law of limitation. The learned 
Judge, however, granted to the appellant a 
certificate under s. 13, Letters Patent, and 
we have now to decide whe'her the reg- 
pondent is entitled to retain the decree 
tele no has ee 
The learne vocate for the appella 

contended before us that the ete 
Court was right in holding that oral eyi- 
dunce could not be given of the release of 
the 89 acres and that the money which 
was realized by the sale of these lands 
should be applied in reduction of the 
mortgage debt. He has also contended 
that before the appellant could be held 
liable, the respondent must account for the 
profits made by the purchases of lots 
Nog. 8,9, 10, 12, 18, 14, 15 and 16 at the 
Court sales. If these ptofits, together 
with the purchase price of the 89 acres, 
were not sufficient to discharge the mort- 
gage debt, the appellant was entitled to 
have the -24.91 acres of land sold to Ko 
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Tha Lu and Ma Moe-Nyun brought to 
sale before his 17.68 acres were attached. 
It .was then said that as Ko Tha Lu and 
Ma Moe Nyun had nrt been made parties, 
and as the case had proceeded throughout 
on a wrong basis the suit should be dis- 
missed. The plea of limitation was also 
relied on, but nothing turned on the ques- 
tion of negligence and fraud. 
I do not consider that there is any sub- 
stance in the plea with regard to the 
89 acres, or in the plea thatthe suit was 
barred by the law of limitation. The 
learned Advocate for the appellant con- 
‘ceded that in this country, a valid release 
can be granted by word of mouth, but in 
his argument with regard to the 89 acres 
he relied on the provisions of s. 92, Evi- 
dence Act, which he said precluded any 
evidence being led to show that an oral 
release had in fact been granted. I am 
unable to see anything in s. 92, which pre- 
cludes the respondent from showing what 
was the real situation before the appellant 
came on the scene. The respondent had 
granted permission to the mortgagor to 
sell the 89 acres free from the encum- 
brance then existing, namely his own 
mortgage, and the sale of the 89 acres was 
a valid sale. Moreover, s. 92 relates to 
the parties to the instrument relied on 
or their represent tives-in-interest. The 
cm'est here is not between the parties to 
the instrument or -heir representative in 
interest but between one party, the res- 
pondent. and a third party, the appellant. 
The appellant cannot be regarded as the 
representative-in interest of the mortgagor 
as far as the 89 acres are concerned. 
The representatives in interest are the 
purchasers of the 89 acres. With regard 
to the question of limitation, time began 
to run from the date of tae demand for 
payment, not from the’ date of the deed, 
this being provided for in the deed. The 
learned Advocate for the appellant con- 
tended that there was no evidence to show 
when the demand was made. This con- 
tention, however, overlooks the fact that a 
decree based on the deed of mortgage was 
passed against the mortgagor and that the 
validity of this decree was not challened in 
the District Court or before Spargo, J. 
It is, therefore, too late for the appellant 
to raise the plea now. 
-The appellant's Advocate is, however, 
on firmer ground when he contends that 
the provisions of s. 60, Transfer of Property 
Act, have no application here and that the 


learned Judge ignored- the provisions of- 
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law with regard fo marshalling and pro- 
ceeded on a wrong basis when apportioning 
the amount due in respect of the lands 
comprised in the second mortgage. . He is 
also on firmer ground when he contends 
that the case should not be sent back to 
the trial Court for the adding of new 
parties and the recording of further evie 
dence. Section 60 relates to the ,right of 
a mortgagor to redeem and concludes with 
the following provisions: 

“Nothing in this section shall entitle a person 
interested in a share only of the morbgaged pro- 
perty to redeem his own share only, on payment 
of a proportionate part of the amount remaining 
dus on the mortgage, except only where a mort- 
gagee, or if there are more than one mortgagee, 
all mortgagees, has or have acquired, in whole or 
in part, the share of the mortgagor.” ee 

In other words, when a person having’ 
a second morigage on part of the property 
covered by the first mortgage acquires 
the mortgagor's right in that part, he 
may redeem that part from the first mort- 
gagee on payment of a proportionate part 
of the amount due to the first mortgagee. 
The section does not affect the rights of a 
second mortgagee so far as the marshalling 
of securities is concerned and does not say 
on what basis the account between the 
appellant and the respondent is to be taken. 
Section 81 isthe section which deals with 
the marshalling of securities. That section 
reads as follows: : 

“Tf the owner of two or more properties mortgages 
them to one person and, then mortgages one or more 
of the propertiesto another person, the subsequent 
mortgagee is, in the absence of a contract to the 
contrary, entitled to have the prior mortgage debt 
satisfied out of the property or properties not mortgag- 
ed to him, so far as the same will extend, but not so 
as to prejudice the rights of the prior mortgagee 
or of any other person who has for consideration ac- 
quired an interest in any of the properties,” 


To bring to sale the lands transferred to 
Ko Tha Lu and Ma Moe Nyun before the 
lands subject to the appellant’s second: 
mortgage would not prejudice the respon- 
dent and the appellant is entitled to have 
this course adopted so far as the respon- 
dent is concerned. The learned Advocate 
for the respondent conceded that the 
amount due on the lands now held by the 
appellant could not be arrived at by the- 
method adopted in the plaint and accepted’ 
by this Court in second appeal. He denied, 
however, that the respondent could be re- 
quired to accountfor any profits made by 
him as the result of having purchased the 
equity of redemption of certain of the lots 
and contended that the proper method of- 
taking the account was that indicated in 
the case -in Bisheshur Dial v. Ram Karup- 
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(1), where itwas held that when a mort- 
gagee buys at auction the equity of redem- 
ption ina part ofthe mortgaged property, 
such purchase has, in the absence of fraud, 
the effect of discharging and extinguishing 
so much of the mortgage debt as is charga- 
able on the property purchased by him, that 
is discharging and extinguishing that 
portion of the debt which bears the same 
ratio tothe whole amount of the debt as 
the value cf the property purchased bears 
to the value of the whole of the property 
comprised in the mortgage I will assume 
for the purposes of this case that this is 
the right basis on which the account should 
be taken. Itis, however, quite clear that 
the evidence at present on the record is 
not sufficient for the purpose. There has 
been no real attempt at valuation of the 
respective lots of property and before the 
account could be taken much new evidence 
would haveto be recorded. 


Order XXXIV, r. 1, Civil Procedure Code, 
requires all persons having an interest 
either in the mortgage security or in the 
right of redemption to be joined as parties 
to a suit relating toa mortgage. In contra 
vention of this rule Ko Tha Lu and Ma 
Moe Nyun were not made parties to the 
suit. Realizing this and the difficulty he 
was in with regard to the account, the 
learned Advocate for the respondent asked 
that he beallowed to withdraw the pre- 
sent suit with leave to file a fresh suit, 
under the provisions, of O. XXIII, r. 1, Civil 
Procedure Code, when it was pointed out 
that a decree had been passed against the 
mortgagor, defendant No. 2 in the suit, and 
that this decree must stand, he withdrew 
this applicstion and urged the Court to 
send the case back to the trial Court with 
leave to add Ko Tha Lu and Ma Moe Nyun 
as parties and with a direction that the 
account between the appellant and the 
respondent shoulé be taken ona proper 
basis. This application was strenuously 
opposed by the learned Advocate for the 
appellant, who pointed out that at no stage 
had any attempt been made before to add 
these persons asparties, although it was 
obvious that they were necessary parties. 
He alsocontended that it would not ` be 
right to allow further evidence to be 
given, as this would mean trying a new 
case which should not be allowed on a 
Letters Patent Appeal. I am of opinion 
that these argumeats should prevail. They 
are based on the decision of the Privy Ooun7il 


_ (1) 22 A 284; A W N 1900, 69(F B). 
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in the case in Faqir Chand v. Aziz Ahmed 
(2). That appeal arose out of a mortgage 
suit, in which the trial Court held that .the 
plaintiffs had failed to briag ali ths parties 
concerned on the record and had also failed 
to bring before the Court materials suffi- 
cient to enable the Court to work out the 
account. The suit was accordingly dismiss- 
ed. On appeal to the Allahabad High Court, 
this decision was reversed and the suit 
remanded ‘to the trial Court for disposal on 
the lines indicated in the judgment of the 
High Court. Their Lordships of the Privy 
Council held that the suit had been rightly 
dismissed, on the ground that there were 
not sufficient materials before the Court 
to work outthe account. If this case were 
sent back it would mean a complete ree 
hearing, involving the leading of a consi- 
derable amount of new evidence. The 
respondent chose to proceed with the suit on 
a wrong basis and must suffer the conse- 
quences. No attempt was made when the 
case was in the District Court or before 
Spargo, J., to have the case put on a proper 
basis and it is now too late to send the case 
back for retrial. For the reasons indicated, 
I would allow the appeal with costs against 
the respondent in all Court. i 

Roberts, C. J—lIn this appeal one Ma 
Saw Hmon mortgaged a series of lots of 
landed property amounting to 351.88 acres 
to the respondent in 1919, and in 1926 the 
respondent granted to her a valid oral re- 
lease of 89 acres of the mortgaged property, 
the lands being sold and the purchase price 
thereof, Rs. 3,500, being applied in a re- 
duction of sundry other debts due to the 
respondent by Ma Saw Hmon. After the 
sale the morigage debt was secured by the 
rest of the land, 292.88 acres, and in the 
following year (1927) Ma Saw Hmon execut- 
ed a second mortgage, this time tothe 
appellant, of two lots out of the 292-88 acres 
amounting to 17.68 acres. The appellant 
attached and bought th: right to redeem 
this second mortgage in 1932. Now, the 
respondent obtained by purchase a number 
of other lols, but having done so, he said 
there was still this mortgaged property of 
17.68 acres, and he claimed from the appel- 
lant a proportionate share of the whole 
debt. The total amount said to be due. 
on the original mortgage being Rs. 21,520 
the respondent claimed (to umit decimals) 
17/292 of this sum and filed a suit for this 

2) 591 A108: ATR 1932 P O 74; 136 Ind. Cas. 751- 
54 A 199;9O WN 91; (1932) AL J 195,360 WN 
437; 35 L W 421; (1932) M W N 445: 63 MLJ 499: 
i3 bL T 261; Ind. Rul. (1932) P Ọ 149; 550 GJ ML 
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amount. The appellant set up two main 
defences First he said that the release 
and. sale of the 89 acres in 1926 (before he 
took his second mortgage) ought to be 
brought into account. He said that the 
mortgage deed showed the total amount 
was over 381 acres, that no evidence could 
be given tovary this sum and that if any 
proportionate figure was to be taken, it must 
be based on the total security covering 
881 acres and not 292. In this ‘connection 
he tried to rely on s. 92, Evidence Act, but 
that section excludes oral évidence of the 
contents of a written contract between the 
parties or their representatives-in-inoterest 
only. I donot find that the appellant was 
a representative-in-interest of either of the 
parties to the first mortgage and at the 
time of the release and sale he had not 
appeared upon the scene. The only repre- 
sentatives in-interest of either of the parties 
were the purchasers of the lots sold. I 
. agree with Spargo, J., who tried the case 
on appeal that as a valid release can be 
made orally, the position sə far as the 
89 acres is concerned is that it never 
ecmes into the picture, so to speak, and the 
otLer lots were securily for the total amount 
of the mortgage debi. I see no reason to 
suggest that because the respondent al- 
lowed part of tke land to be sold for his 
own purpose and was willing _ to retain 
the rest as securily, he should account for 
the purchase price to a puisne incumbran- 
cer whose mortyage was executed subse- 
quent to the purchase in question. 

° But the second part of the appellant's 
defence was more substantial. It was prov- 
ed that as-far back as 1913 there was a 
sale of 2491 acres by ihe mortgagor to Ko 
Tha Lu and his wife and the sale was 
subject to the mortgage; in other words, 
the purchasers bought thet right to redeem. 
And the appellant says that if he is to be 
proceeded against. for a propcrtionate share 
of the debt due onthe total of the mort- 
gaged property then by O. XXXIV, r 1, 
the respondent must join as a party to the 
- guit all persons having an interest in the 
mortgage security or in the right toredemp- 
tion, which he has not done. The appel- 
lant also says that he is entitled to a 
miurshalling cf the securities by virtue of 
s. 81, Transfer of Property Act, 1832, as 
amended by Act XX of 1929. Both of these 
contentions | hold to be correct. The res- 
pondent. having acquired by purchase a 
number of other losts, it was submitted 
thut the integrity of the mortgage was 
broken, and that what remained was the 
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mortgagesecured by the residue. But the 
respondent has never done anything in 
the way of havinga valuation prepared to 
ascertain what thatamounts to, and in my 
opinion, it is too late to do that now. It is 
true that mere non-joinder of parties may - 
be saved by the application of O. I,r. 9. 

but thisis not a mere non-joinder. The 
suit ought to have been one in which the 
proportionate amount of the mortgage debt 
due from the appellant (if any) could be 
ascertained from an account based upon 
the value of the properties in respect of 
which the mortgage has been discharged 
and those in respect of which it still 
subsists including tke lot of 21.91 acres 
purchased by Ko Tha Lu and his wife. It 
does not, however, appear that it was ever. 
fled upon such a footing, nor were any 
steps taken to cure the defect which con-- 
tinued throughout the successive hearings 
in the Courts below. 

The appellant also set upa plea of limi- 
tation which I think it unnecessary to de- 
cide. The respondent’s suit in my view 
has been misconceived throughout, or 
rather it hasbeen presented in a manner 
so incomplete both as regards non-joinder 
and valuation of properties that it cannot 
form the basis of a decree against the ap- 
pellant: see Fagir Chand v. Aziz Ahmed 
(2). The defects are not cured by leave 
to filea fresh suit instead of the present 
one because a decree has been passed here- 
in against one of the two defendants, namely 
the original mortgagor, and this decree 
must stand. It follows that the appeal must | 
be allowed with costs here and in each of the 
Courts below. 

D. Appeal allewed. 


OUDH CHIEF COURT. 
First Civil Appeals Nos. 8%} and 38 of 1935 
August 23, 1937 
THOMAS AND ZIA-U L Hasan, JJ. 
BACHCHA LALL—Dgrenpant— 
APPELLANT 


versus 
MUNNU LALL—PLAINTIFE— 


RESPONDENT 

Civil Procedure Code (Act V of 1908), Sch. II 
paras. 15 (1), 3 (2), O. XXIII, r. 3—Award, when can 
be set aside — One of parties applying to set aside 
award—Other party not objecting — Award, if can be 
set aside and cognizance of suit taken by Court—' 
Action of Court,if can come under., XXIII, r. 3 
Applicability of O. XXITTI, r. 3. mn 
Aftera matter is referred to arbitration, the Court 
has no jurisdiction left to deal with the matter mea 


jn accordance with the provisions of Sch. ‘TH, 


1937 
Civil Precedure Code. The grounds on which an 
award can be set aside are set forth in para. 15 
(1) of Sch. II, Civil Procedure Code. The words 
of para. 15 C1) are imperative and take away the 
jurisdiction of the Court to set aside an award 
on any ground other than those specified in the 
said clause. Therefore an order of the Judge setting 
aside the award without coming to a finding whe- 
ther or not eny of the grounds specified in this clause 
existed but merely on the ground that one of the 
parties applied to have the award set asideand the 
other did net object to it and taking cognizance of the 
suit ofiends both against paras. 15 W) and 3 (2) of 
Sch. II, Civil Procedure Code. Dooly Ghand Srimali 
v. Mohan Lal Srimali (1), Halimbdhat Karimbhai v. 
Shankersai (2), relied on. Krishna Panda v. Balaram 
Panda (8), Laldas Jibhai v. Bat Lala (4) and 
Khanchand Javhersingh v. Kodumal Javhersingh (5), 
referred to. 

Order XXIII, r. 3, contemplates an agreement or 
compromises entered into by the parties out of Court 
which the parties ask the Court to give effect to and 
does not apply to a case in which a party prays for an 
award being setaside andthe other party does not 
object to that prayer. To hold otherwise would be 
tantamount to holding that parties can by consent 
confer upon a Court jurisdiction which it does not 
possess. 


F.C. A. against an order of the Civil 
ee of Lucknow, dated November 30, 
1934, 

Messrs. Haider Hussain and B. N. 
Shargha, for the Appellant. 

Messrs. D. K. Seth and Suraj Sahai, for 
the Respondent. i 

Judgment.—These are cross-appeals by 
the planti and defendant No. | respec- 
tively against a judgment and decree of 
the learned Civil Judge of Lucknow, dated 
November 30, 1984. 

One Makka had three sons, Badri, Tiloki 
and Jagannath. Jagannath’s son is Munnu 
Lall plaintiff while 'Tiloki’s son is Bachcha 
Lall defendant No. 1. It is an admitted 
fact that Badri separated from the family 
about 1874. The suit of the plaintiff was 
for partition of three houses mentioned in 
the list attached tothe plaint and situated 
in Mohalla Ghasiari Mandi, Lucknow, cn 
the allegaticn that though the parties were 
carrying on business separately for a few 
years, the houses constituted joint family 
properiy. The defendant No. 2 was im- 
pleaded as he was a transferee of house 
ah l of the list on behalf of defendant 

o. 1. 

The defendants denied that the houses 
were joint family property and the defen- 
dant No. 2 also pieaded that he was a trans» 
feree in gcod faith of house No. I. 

The lower Court decrees the suil in res- 
pect of houses Nos. 1, 2 and 3 but dismissed 
it as regards house No. 1. Both the plain- 
tiff and the defendant No, 1, therefore, 
appeal. 
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Defendant No 1's Appeal No. 25 of 1935, 
challenges the lower Court's finding that 
houses Nos. 2 and 3 are joint family prop- 
erty and the plaintiff's Appeal No. 38 of 
1935, relates to the dismissal of his suit 
about house No. 1. 

One of the grounds ia the defendant 
No. l's appeal is that the Court below was 
in error in selting aside the award deliver- 
ed by an arbitrator appointed by the 
As this ground ap- 
peared to us to affect the jurisdiction of 
the Court below to deal with the suit, we 
first heard arguments of the learned Coun- 
sel for the parties on it and as a result 
thereof haye come to the conclusion that 
the case must be remanded to the Court 
below to be dealt with according to law. 

It appears that on. August 20,1934, all 
the parties-to the suit applied to have the 
case referred to the arbitration of Babu 
Makund Behari Lall, an Advocate. The 
case was so referred and Babu Makund 
Behari Lall delivered his award on Septem- 
ber 28, 1934, decreeing the plaintiff's suit 
in part and dismissing itin part. There- 
upon the plaintiff filed an cbjection to the 
award on various grounds on October 9, 
1234. The same day the defendant No.1 
also filed an objection tothe award alleg- 
ing that the “arbitrator had shown great 
partiality to the plaintiff’. On October 26, 
1934, the Court below passed the following 
ee on the objection of defendant 

O21: 


“The plaintiff does not oppose this application. 
The award is, therefore, set aside and a date will 
be fixed for evidence in the case”, 


Thereafter the case was tried by the 
Eoi Judge and disposed of as noted 
above. i 


It is argued on behalf of defendant 
No. 1 that tne Court below had no jurisdic- 
tion either tọ set aside the award on any 
ground other than those specified in cl. 15 
(1) of Sch. II of the Code of Oivil Proce- 
dure orto try the case after once referring 
it to arbitration. We are of opinion that 
this objection has considerable force. 
Clause 3 (2) of the Second Schedule of the 
Code of Civil Procedure provides:— 

“Where a matter is referred to arbitration the 
Court shall not, save in the manner and to the 


extent provided in this schedule, deal with such mat- 
ter in the same suit”. ’ 


This clearly shows that after a matter is 
referred to arbitration the Court has no 
jurisdiction left to deal with the matter 
except in accordance with the provisions 
of the schedule. The grounds on which an 


: award can be set aside are set forth in 
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cel.‘15 (1) of the schedule and that clause 
distinctly lays down that: 

“No award shall be 
on one of” those grounds. In the present 
case, however, the learned Judge has set 
aside the award without coming to a find- 
ing whether or not any of the grounds 
specified in this clause existed but merely 
on the ground that one of the parties 
applied to have the award set aside and 
ihe other did not object toit. The words 
of cl. 15 (1) quoted above are imperative 
and take away the jurisdiction of the 
Court to set aside an award on any ground 
other than those specified in the said clause. 
Therefore, the order of the Court below 
setting aside the award and taking cogniz- 
ance of the suit offends both again cl. 15 
(1) and’el 3 (2) of the schedule and is con- 
sequently illegal. l . 

In Dooly Chand Srimali v. Mohanlal 
Srimali, I L. R. 51 Oal. 432 (1), an agree- 
ment that was arrived at between the parties 
after a reference of ihe case to arbitra- 
tion was. not recognised on the ground 
among others that the reference to arbit- 
ration not having been superseded, it was 
not competent to the Court to record the 
terms of the compromise. A emilar view 
was adopted in Halimbhai Karimbhai v. 
Shankersai, I. L. R. 10 Bom. 381 (2), with 
régard to the provisions of the Code of 
Civil Procedure of 1882, corresponding to 
cl. 3 (2) of the Second Schedule tothe pre- 
sent Code of Civil Procedure. It is thus 
clear that the Court below had no juris- 
diction ‘to try the suit without superseding 


set aside except 
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the arbitration or without setting aside’ 
the award on any of the grounds on which 


it could legally be set aside. 

The learned Counsel for the plaintiff 
argued that the procedure adopted by the 
Court below was covered by O. XXIII, r. 3 


of the Code of Civil Procedure, but we are: 


unable to accept this argument. Order 
XXIII, r. 3, in our judgment contemplates 
an agreement or compromise entered into 
by the parties out of Court which the 
parties ask the Court to give effect to and 
does not in our opinion apply to a case 
in. which a party prays for an award being 
set aside and the other party does not 
object to that prayer. To hold otherwise 
would to our mind be tantamount to hold- 
ing that parties can -by consent confer 
upon a Court jurisdiction which it does 
not: possess, for we have already seen that 


‘(1)51C 432; 83 Ind. Cas. 608; A IR 1924 Oal. 
MDH. 2 @ Sas -- oes 
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the Court had no jurisdiction’ to set aside 
the award on any ground not included in 
those prescribed by cl. 15, Sch. II cf the Oode 
of Civil Procedure. 

The sanctity that the law attaches to an 
award of arbitrators is very well-illustrated 
in the case of Krishna Panda v. Balara 
Panda, I. L. R. 19 Madras 290 (3), in whic 
a suit was brought for partition of joint 
Hindu family property after an afvard had 
been made by arbitrators to which both 
the parties objected and which was never- 
carried into effect and yet in these circum» 
stances it was held that the award was equi- 
valent to a final judgment between the 
parties and barred the suit for partition. 

The principle Jaid down in this case was 
followed by the Bombay High Court in 
Laidas Jibhai v. Bai Lala, 1 Ind. Cas. 105 
(4), and by the Court of the Judicial 
Commissioner of Sind in Khanchand Jav- 
hersingh v. Kodumal Jachersingh, 15 Ind.. 
Cas. 819 (5). . i 

In any case we are perfectly convinced 
that the order of the Court below setting - 
aside the award was passed without jurise 
diction and we have, therefore, no alterna 
tive but to set aside the decree of the- 
lower Court, and send the -case back to 
that Court to dispose of the objections to 
the award according to law. We,. there- 
fore, order accordingly. The defendant 
No. 1 will get his costs of this Court.. In 
view of this order the plaintiff's Appeal 


. No. 38 of 1935 becomes infructuous and is- 


dismissed, 
D. 
(3) 19 M 290. 


(4) 1 Ind. Oas. 105. 
(5) 15 Ind. Cas. 819; 5 5 L R 240. 


Appeal dismissed. - 





NAGPUR HIGH COURT `. 
Second Civil Appeal No. 164 of 1933 
March 13, 1936 s 
Bose, J. E 
DEONARAIN—DEFENDANT 
_ —ÅPPELLANT 
a VETSUS _ 
KAMTA AND ofaERs —PLAINTIFE3S— 
Pe a RESPONDENTS 
. P. Tenancy Act (II of 1898), s. 46—Mortgage o 
occupancy fields—Mortgagor, whether retains ee 
Tights -Such mortgage, whether void or voidable— 
Mortgage not avoided—C. P. Tenancy Act (I of 1920), 
Sch. II, Art.1, if applies—Evidence—Presumptions— 
Evidence obliterated by time — Presumption, if can 
fll up gaps — Pleadings — Judge cannot make new 
case for plaintiff by going beyond pleadings. ` 
Ine redemption suit of a mortgage of an occupancy - 
field, assuming the mortgage to be invalid for some: 


1937 
reasons, the tenant's rights still remain in fact in the 
mortgagor, the mortgagee merely becoming a licensee 
of the mortgagor. Govindadass Bania v. Madho 
Prasad (1), Thamman Singh v. Manjoo (2), Narsingh- 
das v. Ratanlal (3) ahd Maha Mangal Raiv, Kishun 
Kandu (6), relied on. Rani Koer Mani Singh Man- 
dhata v.Nawabof Murshidabad (4) and Bonamalz 
Roy v. Jagat Chandra Bhowmick (5), distinguish- 


e s 

\Under s. 46, O. P. Tenancy Act of 1898, mortgages 
of occupancy fields are not void, but voidable at the 
instance of certain persons only, and where the persons 
who had tHe right to avoid the transaction have not 
done so, the mortgage subsists, and so Art.1to 
Sch. II of the new Tenancy Act of 1920 cannot apply 
for the tenant has not been dispossessed of his land 
nor has he been excluded from possession within the 
meaning of that article. Ganeshdos v. Shanker (T) and 
Chindu v. Rameshwar. Nath (8), relied on. Bona- 
mali Roy v. Jagat Chandra Bhowmick (5), distin- 
guished. : 

Presumptiongs are permissible to fill in gaps in the 
evidence which have been obliterated by the passage 
oftime. - 

Judge is not entitled to travel beyond the plead- 
ings and make out a new case for the plaintiffs. 


S. O. A. from the appellate decree of the 
Court of the Additional District Judge, 
Bilaspur, dated February 28, 1923, in 
Civil Appeal No. 168 of 1932, confirming the 
decree of the Court of the Sub-Judge, 
Seccnd Class, Janjgir, dated November 9, 
1932, in Civil Suit No. 27 of 1932. 

Mr. V. V. Kelkar, for the Appellant. 

My. P. N. Rudra, for the Respondents. 

Judgment.—The suit is for redemption 
of a morigage of 1916,0n a date which 
is unspecified. The property morigaged 
is an occupancy field, and the plaintiil’s 
story isthat their father mortgaged this 
field to the first defendant with - possession 
in the year 1916 for Rs. 15, ‘Ihe first 
defendant, who is the appellant here, 
admits taking possession in that year but 
says the property was sold to him for 
Rs.40, and not mortgaged. ’ This sale was 
oral. Both the lower Courts have disbe- 
lieved the defendant's story of a sale, but 


neither ofthe learned Judges seem to have ` 


applied their minds to the mortgage of 1916 
which isthe only mortgage pleaded, and 
the only mortgage on which the plaintiffs’ 
suit is based. 

There was an earlier mortgage in 1910, 
also for Rs. 15, which was embodied in an 
unregistered document, Ex. 1-D-l. ‘The 
first Court applied its mind to. this transac- 
tion alone, and ignored the one of 1916. 
The lower Appellate Courts findings are 
not as easy to follow. In para. 3 the 
learned Judge deals with the mortgage of 


1910, and then states that: =- 

“It is with respect to these terms that the trans- 
action of the year 1916in suit hasto be looked into 
ps the terms give the necessary - clue, , From the 


yr Fg 
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defence it is clear thatthe debt had not been sa« 
tisfied and it is, therefore, quite probable that the 
creditor entered into possession of the field as 
agreed upon in the document Ex. D-1.” 


` After this the learned Judge states ‘that 
he agrees with the lower Court that the 
field in suit was mortgaged with possession 
in lieu of interest for Rs. 15 in favour of 
the first defendant's father. 

Exhibit D-1 stipulates that, if the prin- 
cipal and its interest is not paid on due 
date, the mortgagee will be entitled to take 
possession, and cultivate for whatever 
balance remains due, and the first Court, 
as [have already said, deals with this 
mortgage and no cther. Therefore, the 
only meaning I am able to attach to the 
lower Appellate Oourt’s judgment is that 
the learned Judge finde that the transfer of 
possession, which both sides agree took 
place in 1916, was in pursuance of theold 
mortgage of 1910, and not because of a 
new mortgage in 1916, which is what is 
pleaded. I agree the learned Judge was 
not entitled to travel beyond the pleadings 
in this way, and make out a new case for 
the plaintiffs, and as there is no finding 
about the mortgage on which the suit is 
based, itis necessary for me to go into the 
oe on this point, and givea finding my- 
self. 

I am, however, considerably circum- 
seribed in what I may do,for there are 
several findings which are legitimate and 
by which] am bound. First of all both 
sides are agreed that there was ‘a transfer 
of possession in 1916, and not before, and 
the lower Appellate Court finds that that 
transfer was notin pursuance of the sale 
pleaded by the first defendant. Then again 
there is the finding that there was a debt of 
Rs. 15. outstanding in 1916. Plaintiff Wit- 
ness No.: 2, Subroo, proves this. So that 
also is a finding that I must accept. 


It is argued that P. W. No. 2 does not 
say in what year the mortgage he speaks 
of took place. It is true he does not men- 
tion the year, but he states that the father 
of the first defendant was placed in pos- 
session Of the field in lieu of interest, when 
the mortgage was made. Both sides are 
agreed that this did not occur till 1916. 
He must, therefore, be speaking of the 
mortgage of 1916, and not of the one of 
1910. 

Then there is the finding about the 
character ofthe first defendant's posses- 


' gion. The lower Appellate Court holds he 


was not there as owner undera sale,- but 
was- holding in the lesser character of a 
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a necessary finding, and there is evidence 


to support it, that of P. W.No. 2, Subroo; ` 


and of the khasra (Ex. P.1), which* show 
that the second and third defendants were 
in possession of the field “in lieu of inter- 
est on Rs. 15." These findings do not leave 
me much scopefor anything but accepting 
the testimony of P. W. No. 2 that posses- 
sion was transferred because of the mort- 
gage of 1916. Iam prepared to accept the 
lower Appellate Court’s finding that this 
was done because of the agreement embo- 
died in Ex. D-1. But on the pleadings. 
and the evidence, it is only possible to hold 
that there was a fresh oral transaction in 
1916. . The mortgageis an old one, and 
the original mortgagor is dead. Therefore, 
as their Lordships of the Privy Council 
have often observed, presumptions are now 
permissible to fillin gaps in the evidence 
which have been obliterated by the passage 
of time. ER 

It has been argued before me on behalf 
ef ihe appellant that the mortgage of 1916, 
was not an oral one, but had been reduced 
to writing, and so was invalid for want of 
registration. It istrue the plaintiffs used 
the word ‘deed’ in one place, but it ap- 
pears to have been used inadvertently. 
There is no plea for the admission of 
secondary evidence; no objection through- 
out has been taken to what would have been 
secondary evidence if there had been a 
deed; and the objection about want of re- 
gistraticn also has: not been: taken. 
Throughout the case, eyen during the 
arguments yesterday, it was assumed by 
both sides that the mortgage of 1916 was 
an oralone, andit is only to-day, when I 
had left the case open on another psint 
that this’ objection was raised. In the cir- 
cumstances, it must be accepted that the 
mortgage was an oral one, and not re- 
duced to writing. 

The point, however, is not of much im- 
portance, for even if the mortgage is in- 
valid for one reason or other as‘has been 
argued before me on behalfof the appel- 
lant, the tenant rights still remain in tact 
in the mortgagor, and the mortgagee merely 
becomes a licenseeof the mortgagor, as 
has been held in Govindadass Bania v. 
Madho Prasad (1), Thamman Singh v. 
Manjoo (2) and Narsingdass v. Ratanial 
(3). The two cases cited on behalf of the 


(I)3OPLR9atplo, . 
(2) 1LOP.L R 22.. 
(3)12 NL R.75lat p 79; 34 Ind, Oas 47l; AIR 


1015 Nag. 29, 
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mortgagee. On the pleadings that is also 


‘ifito. 


“appellant, namely Rant ` Koer Mani, Singh 


Mandhata v. Nawab of Murshidabad (4) 
and- Bonamali Roy v. Jagat Chandra 
Bhowmick (5) are not in point. The frst 
was a case of sale out and out, and the 
second of, permanent putni tenure. In 
both cases the transferor would be oueted. 
from the land for all time, if the transac- 
tions were good. In the present case that is, 
not so,as our local cases explais. Maha 
Mangal Rai v. Kishun Kandu, 100 . Ind. 
Cas. 346 (6) is, however, in point. It was 
held there that in such cases the right to 
redeem subsists, unless it is barred by the 
limitation of sixty years. 

" But ‘this presupposes that the mortgage 
is invalid, I donot think it is. Section 59 
of the Transfer of Property Act requires, 
a document onlyin the case of a simple 
mortgage, and of a mortgage where the 
principal money is of Rs. 100 and over. In 
all other cases an oral mortgage is valid, 
provided it is accompanied by delivery of 
possession which isthe case here. So far 
as the prohibition in the Tenancy Act is 
concerned, the Act which appliesis the Act 
of 1898. Under s. 46 such mortgages are 
not void, but voidable at the instance of 
certain persons only. The persons who had 
the rightto avoid the.transaction have not 
done so. It follows the mortgage still sub- 
sists, and so Art. 1 to Sch. [lof the new 
Tenancy Act cannot apply, for the tenant 
has not been dispossessed of his land nor 
bas he been -excluded from possession. 
within the meaning of that article. 

It has been argued that since s. 46 of 
the Act of 1898, prohibits the transfer, the 
mortgage is invalid, and Bonamalt Roy v. 
Jagat Chandra Bhowmick (5) has been 
cited in that connection. Their Lordships 
merely decide that in the case of a void 
lease, limitation runs from the date of the 
deed, not whether .a transaction of the kind 
in suit is void or voidable. _Ganeshdas v. 
Shanker (7) and Chindhu v. Rameshwar 
Nath. (8', explain. that the transfer is 
not voidin such cases, but voidable only. 
in. the .manner and tothe extent provided 
by. the Act, and no further, It is argued 
that those cases are not in point here, as. 


(4) 36 M L J 210; 50 Ind. Cas. 202; 17 ALJ 202; 
93 OWN 531; 290 LJ 355; 25M L 341; 21 Bön. 
LR Ell: 1U PLR (P O) 16; (1919) M WN 318; 46-0 

4:461 A 60: A I R 1918 P O 180 (PC). 

. (5) 32 O 669; 32 1A 80;1 CL 
J267;2 ALJ? 


1939 


ed in them was whether a suit to avoid 
the transfers could be maintained in the 
Civil Courts. That is true, but the princi- 
ple they lay down was necessary for the 
o of those cases, and applies 
The remaining points argued on behalf 
the “poan need not be considered, 
ecause they presuppose the mortgage in 
suit was an invalid one, void from the be- 
ginning. 
_ The appeal is dismissed with costs. 
D. a Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
First Civil Appeal No: Nil of 1935 
March 17, 1937 
Hareizs AND Raobupat SINGA, JJ. 
Babu KAILASH CHANDRA—APPELLANT- 


on VETSUs 

Lala RADHEY SHIAM anp anoragr— 
TE E RESPONDENTS ‘ 
~- Me £. Agriculturisis'. Relief Act (XXVII of 1934 
A 5 (2)—Order of Civil Judge reversed: by Acpellct 
ine having come to conclusion that view taken by 
rte de = Help eet bin for re-consideration— 
whether — L ; 
competent. na ppeal to High Qourt, if 

ere the Appellate Court comes to the c j 
that the view taken by the Civil Judge perigee 
and that his order would have to be reversed and 
the case re-considered by the Oourt below and 
etermined according to law, the decision is final by 
l R ae (2) 8. 9, ofthe U. P. Agricul- 

ut eli ct, and no a 

lies to the High Oourt.- PE O 


Messrs. G. Agarwala and Kartar Narain 
Agarwala, for the Appellant, 

Mr. Shiva Prasad Sinha for Mr. 
Shambhu Prasad, for the Respondents. ` 
_ Order.—This is an application ` by a 
judgment-debtor-appellant praying that 
this Oourt should extend the time for il- 
ing an appeal under the provisions of s. "5; 
Limitation Act. The proposed appeal is 
against an order of the learned District 
Judge passed-on appeal in a case arising 
out of the Agriculturists’ Relief Act. Tne 
proceedings commenced by an application 
by the Judgment-debtor in the Uourt of 
the learned Civil J udge that the interest 
under a certain mortgage decree should 
be reduced and that it should be ordered 
that the amount due: under that decree: be 
paid by instalments. The learned Civil 
Judge came to the conclusion that the 
Judgment-debtor was not -an agriculturist 
and, therefore, was not-entitled to claim 
tne benefits of ss. 5 and 30, Agriculturists’ 
Relief Act, 1934. The judgment-debtor 
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appealed to the learned District Judge 
against the order of the learned Civil 
Judge. It would appear that in the grounds 
of appeal he complained against the refusal 
of the Court of first instance to reduce the 
interest and to grant instalments, but if is 
clear that in the Court of the District Judge 
he confined the appeal to the refusal of the 
learned Civil Judge to grant payment by- 
instalments. Counsel for the judgment- 
debtor made a statement before the lecrned 
District Judge making it abundantly clear 
that the appeal was confined purely to the 
question of instalments. The learned Dis- 
trict Judge having heard the case came to 
the conclusion that the judgment debtor 
was an agriculturist and allowed the appeal 
and remanded the case to the lower Court to 
be heard and determined according to law. 
Against this order the present applicant 
desires to file an appeal and by this applica- 
tion prays that the time for filing such ap- 
peal be extended. 

In our judgment no appeal lies to this 
Court in acase of this kind. As we have 
stated, the judgment-debtor confined his 
Case in the district Court to the question 
of the learned Civil Judge’s refusal to 
grant instalments. He is given aright of 
appeal, where the Court of first instance 
refuses to grant instalments, to the Court 
to- which the Court of first instance is 
immediately subordinate. In this case he 
had aright of appeal to the Court of the 
District Judge, but in our view the order 
passed by the learned District Judge is 
final. Subs. (2) of s. 5, U. P. Agricul- 
turists’ Relief Act, 1934, provides: 

“If, on the application of the judgment-debtor, the 
Court refuses to grant instalments, or grants a number 
or period of instalments which the judgment-debtor 
considérs inadequate, its order shall be appealable 
to the Court to which the Court passing the order is 
immediately subordinate, and the decision of the ap- 
pellate Court shall be final.” 

It has- been argued that this sub-section 
cannot bar am appeal in this case because 
the order of the District Judge is not a 
final order.. It is an order allowing the ap- 
peal- and remanding the case tothe Court 
below for decision according to law, but it 
is to be obsérved that what is made final 
in sub-s. (2) ofs. 5, U. P. Agricuiturists’ 
Relief Act, is the decision of tne Appellate 
Court. “Ihe Appellate Court in this case 
came to the conclusion that the view taken 
by the Civil Judge. was wrung and that his 
order would have to be reversed and the. 
case re-considered by the Court below and 


determined according tolaw. In our judg- 


ment thisis a decision which is made nnal 
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by the terms cfsub-s. (2) of s. 5 to which 
we have referred and that being so; there 


can be no appeal from such ordet of this ` 


Court. As no appeal lies in a case such 


as this, clearly we cannot accede to an ap- . 


plication praying that the time for filing 
this appeal be extended., Mr. Agarwala 
who has argued this case on behalf of the 
judgment-debtor has asked us to treat the 
appeal as a revision and to admit it as 
such, but in our judgment we cannot do 
this. ‘The only ground upon which we could 
treat this appeal asa revision is that the 
learned District Judge had refused to con- 
sider the question of reduction of interest, 
:but as we have pointed out the appeal by 
the judgment-debtor was confined to the. 
question of instalments and the question 
of reduction of interest was abandoned. 
On the question of instalments the learned 
District Judge has directed a re-hearing 
which is entirely in favour of the judg- 
ment-dehtor and that being so, there is 
nothing-in the order of the learned District 
Judge which the present applicant can ask 
us to vary or alter by way of revision. 
The result, therefore, is that as no appeal 
lies and there is no ground for interference 
by way of revision, this application is 
dismissed with costs which we assess at 
Rs. 30. 
Ke Application dismissed. 


MADRAS HIGH COURT 
Civil Appeal No. 70 of 1934 
October 22, 1936 
 VENKATASUBBA RAO AND VENKATARAMANA 
Rao, JJ. 
MANIOKAM CHETTI—Dergenpant— 
APPELLANT No.1 
versus 
KAMALAM—P LarntipF— RESPONDENT 


Hindu Law — Partition — Partial partition, per- 
missibility - Thorough partition of all assets between 
three brothers constituting joint famtly—Only out- 
standing jointly allotted to two brothers to be divided 
equally between them—One of them, if can claim 
share of other by survivorship- Deed—Construction— 
Partition deed clear and unambiguous — Extrinsic 
evidence, admissibility of—Deed of partition requir- 
ing registration not registered—Admissibility to prove 
dzviston in status—Re-union— Proof oj}—Jornt family 
business— Presumption. 

The character of undivided property may be taken 
away by a partial partition ficm some. part of the 
estate, whilst as regards the rest, the membersmay 
retain their joint status. Komalinga Annari v. 
_ Narayana Annavi (1), relied on, 

Where, Lowever, the division cf property belcnging 
to joint family was complete and thorough as between 
thiee brothers who constituted the joint family, 
but as regards certain gutstandings jointly allotted to 
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‘two brothers there was a clear recital that fhey were 


to be divided in equal shares between them : 
Held, that the outstandings thus jointly allotted did 
not retain the character’ of. undivided property, so 
that on the death of one of the allottees, the other 
could not claun by survivorship. 
Where the instrument of partition is plain and un- 


equivucal and where there is no ambiguity, no ex- | 


trinsic evidence of subsequent or contemporancqus 
act can be received ın construi g it. Babu alias 
Govinddoss Krishnadoss v. Gokuldoss Govardhondoss 
(3) and Govinddos v. Official Assignee of Madras (4), 
relied on. . 

Where from the deed of partiton an intention to 
divide is manifest, even ifthe subsequent conduct 
is susceptible of two interpretations, no Court ought 
to hesitateto prefer that, which accorde with that in- 
tention, 

Re-union after partition, between the members of a 
joint Hindu family being of very rare occurrence, 
requires, when alleged, strict proof. Palant Ammal 
v. Muthu Venkatachala Montgar <5), relied on. | 

An unregistered instrument of partition, requiring 
registration, can be received in evidence to prove that 
there was a division 1n status, ; 

When co-parcenary funds are employed in a busi- 
ness, there may be one of two intentions: either that the 
concern belongs to an individual member, his share 
being debited with the sums employed or what is 
more natural that the concern was carried on for the 
joint benefit. Huweverinthe absence of evidence to 
the contrary, the business will be presumed to belong 
tothe entire co-parcenary. i 


C. A. against the decree of the Court of the 
Subordinate Juage of Kumbakonam, 1m 
O. 5. No. 33 of 1951. 

Messrs. S. Srinivasa Ayyangarand N. R, 
Govindachari, for the Appellant. 


Messrs. T. R. Venkatarama Sastry, 
A. Ganesa Ayyar, M, S. Venkatarama Ayer 
and T. V. Rajagopalan, . for the Respond- 


ent. 
Venkatasubba Rao, J.—The sult 
has been brought on the allegation 
that the  plaintitt's deceased husband 


and the lst defendant became divid- 
ed and that the plaintiff is, therefore, 
entitled to her Lusband’s share. It is also 
alleged that subsequent to the division the 
two brothers carried on business in part- 
nership and tLe plaintiff on that footing 
claims an account of the partnership 
business. ‘lhese mainly are the reliefs that 
the plaintifi has prayed fcr and the learned 
Subordinate Juage has found on these 
two poinis that tne plaintifi’s claim has 
been made out. 

‘he facis may be briefly stated. There 
were thiee brotLe:s: Annamalai, Aruna- 
chala, the piaintifi’s husband and Manicka, 
the ist detendent. They. entered into a 
partiliin arlangen.ent embcdied in Ez, A; 
which ccvers 40 peges in print: That 18 a 
very elaborate document and the items 
aliouted to each v1 the three individuals have 


ie vee 


— 


———— 


idsi. 


been sef out in great detail. Hence lands, 
outstandings, jewels, and-all descriptions 


shares. The point, however, that has given 
rise to some controversey is that sd far as 
ceFtain ` outstandings amounting to 
Rs. 80,000 odd were concerned, they were 
jointly allotted to Arunachala and Manicka: 
as regards the other assets of the family, 
there has been in the main a separate 
allotment made to each of the three in- 
dividual sharers. Subsequent tothe parti- 
tion, Arunachala and Manicka, carried on 
a joint trade (to use a neutral expression), 
treating the outstandings jointly allotted 
to them as pertaining to it. It may be 
mentioned that the partition to which we 
have adverted commenced on January 13, 
1926, and was completed on February 
2), 1920: Nevertheless the main items 
having been partitioned in the early part 


of 1926, the parties regarded themselves 


thenceforward as having become severed. 
The joint trade carried on by Arunachala 
and Manicka after the partition continued 
till the death of the former, on February 
16, 1929. The present action was com- 
menced on April 5, 1929, 7. e., within a few 
weeks after his death. ON 

In the lower Court it was contended 
that the intention was merely to separate 
Annamalai from the family and that with 
a- view to effect his separation, the shares 
of the three brothers were defined and 
elaborate calculations were made. ‘This 
contention is opposed to the very clear and 
unambiguous recitals of Ex. A and does 
not require serious notice. 

The argument pressed upon us here is, 
that although as between Arunachala and 
Manicka there wasa separation in respect 
of the other assets of the iamily, they 
must be treated as having retained their 
Joint status in regard to the outstandings 
jointly allotted tothem. That such a result 


-can be brought about, there can be no 
‘question: but the point to decide is, is 


that the effect of the document? In 
Ramalinga Annavi v. Narayana Annavt 
(1), their Lordships of the Judicial Com- 
mittee, after referring to Appovier vV. 
Rama Subba Aiyan (2), point out that the 


‘character of undivided pioperty may be 


taken away from some part of the estate 


(1) ALR 1922P 9 201 at p 205; €8 Ind. Cas. 451; 
30 M L T 255; (1922) M W N 399; 45 M 409; 26 O W 
N 929; 43 M L J 42b; 16 L W 639; 24 Bom. L R 1209; 
20 A L J 839;370LJ15; 491A 168P O. | 

JILMIA75;8WRPCL1; 1 Suther PCJ 657; 2 
Bar, P OJ 218; 20 E R 30. 
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-whilst- as--regards the rest, the members 
. may retain their joint status (see the case 
of property have been -partitioned and . 
adjustments have been made to equalise. 


Annavw Vv. 
The question is, 
therefore, essentially one of construction 
of. Ex. A. Does it lend any support to the 
contention that the outstandings allotted 
to Arunachala and Manicka jointly, were 


as reported in HKamalinga 


` intended tc retain the character of undivid- 


ed property? As already stated, in other 
respects the division was complete and 
thorough. In regard to the houses, lands, 
jewellery and other movables, there was 
a separate allotment to each of the three 
individual sharers. Some outstandings 
were allotted separately to Annamalai. 


. Then as regards the outstandings jointly 


allotted to Arunachala and Manicka, there 
is a clear recital that they were tc be 
divided in equal shares between them. 
This recital is very important and shows 
that the contention put forward cannot 
prevail. It will be convenient to set out 
there the result of a certain arrangement 
made between the parties. So far as the 
items exclusive of the outstandings were 
concerned, those allotted to the share of 
Annamalai were of the value of about 
Rs. 44,040; similarly, the total value of 
those allotted separately to the other two 
brothers was about Rs. 26,000, the difference 
between’ the two figures being about 
Rs. 18,000. To equalise the shares, An- 
namalai was directed to pay Rs. 10,920 odd 
to Arunachala and Rs. 7,200 odd to Manicka, 
thesé two sums aggregating to the Rs. 18,000 
odd mentioned above. Pausing here for 
a moment, what does this arrangement 
show? ‘The sums to be paid were unequal 
and were determined with reference to 
the other alloiments made. This, far from 
showing that Arunachala and Manicka 
intended to, remain joint, shows quite the 
opposite. Then follows the recital already 
adverted to which clinches the matter. 
Referring to the Rs. 80,000 odd outstand- 
ings, the document goes on to. say (as 
mentioned above) that they shall be 
collected and divided between the two 
brothers. In the face of this, it is difficult 
to’ follow the contention, that the out- 
standings jerintly allotted, were to re- 
main in joint enjoyment and retain 
the character of undivided property. 
Moreover, the unambiguous declaration at 
the end of the document, that the three 
brothers divided the entire estate including 
the outstandings, is inconsistent with the 
theory put forward. It is unnecessary to 
pursue the matter further, as the learned Sube 
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ordinate Judge has dealt with the question 
very fully and with his conclusion we are 
in entire agreement, 


‘Mr. 8. Sreenivasa Ayyangar for the 


appellant contends that Ex A is ambiguous ` 


ahd should be construed in the ligat of 
the acts of Arunachara and Manicka, both 
_ contemporaneous and subsequent. But in 
our opinion, the instrument is plain and 
unequivocal and it is well settled that where 
there is no ambiguity, extrinsic evidence 
cannot be received. We may in this con- 
nection refer to Babu alias Govinddoss 
Krishnadoss v. Gokuldoss Govardhandoss 
(3), where the question has been fully 
considered, (see also Govinddoss v. Official 
Assignee of Madras (4), where this case has 
been approved), 

We have just mentioned that the learned 
Subordinate Judge has found that sub- 
sequent tothe partition the two brothers 
transacted the business in cc-partnership. 
But the Ist defendant contends that 
it was in their character. as. mem- 
bers of a Hindu co-parcenery that they 
carried on the dealings. 


were brought into the common business. 
The rents from the immovable properties 
to whomsoever they had been: allotted, 


were indifferently credited in the common . 


accounts, that’ is to. say, the credits 
were not made individually in the name of 
Arunachala or Manicka; it was the tenants 


that were credited with ‘the amounts paid. 


From these, we are asked to infer that 
the partition evidenced by Ex. A was not 
given effect to sofar as these two brothers 
were concerned, - But there is other evi- 
dence which shows, that each brother was 
treated as having his own individual deal- 
ings. Arunachala purchased a property 
and the sale deed was taken in his name; 
the amounts paid as the sale price were 
debited against him separately. As re- 
gards the household expenses, the matter 
stands thus. Arunachala was at Kaumbako- 
nam and the expenses incurred there were 
carried toaseparate page; similarly the 
expenses incurred by Manicka at Aduthu- 
rai where he was living, were separately 
entered. Within a few days of the death 
of Arunachala, Manicka had to tile some 


suits for the recovery of certain amounts’ 


due tothe joint business and in the plaints 


(3) 55MLJ 132; 112 Ind. Cas. 184; I L T 40 Mad. 
193; -A I R 1928 Mad, 1084; 28 L W 824. 

(4) 57 M 931; 150. Ind. Cas. l; 6R PO160; AIR 
1934 P O 138; 40 L W 80; 67 ML J 167;(1934) ALJ 
600; 380 W N 1018; 36 Bom, LR 858; 60,0 LJ 50; 
(1959) MW N 717 (P O). 
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having been jointly allotted to them, they 
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Exs. Rand S) he averred most distiacily 
taat he and his deseased brəsher were 
partners and the amounts. became dus 
to the partnership. Phe crediting of” the 
rents in the account books without indicating 
to wnich of the two brothers they belonged, 
does not possess much significance. No 
one could tell what adjustme.ts might have. 
been made, had the partition accounts been - 
settled, but the partnership °was- of” 
a short duration as it came toan end by 
Arunachala’s death. The learned Judge 
has rightly held that from this and similar 
conduct no adverse inferen¢e can be 
drawn. Thereis a heavy burden whick 
Manicka had to discharge, as his 
attempt was to show that tne partition 
so complete in its details was not intend- 
ed to be acted upon. In such a case 
what is the ruie of evidence to be applied?” 
Supposing the facls proved are consistent. 
either’ wita a state of division ornon- 
division, - no Court ought to lightly infer 
from. equivocal facts “that the Parties in- 


ténded to revoke, as it were, the partition, 


which had been solemnly entered into; 
in other words the ‘intention to divide 
being manifest even if 


tions, no Court ought to hesitate to prefér 
that, which accords with that intention. 
The alternative theory put forward that 


the divided brothers should be regardéd’ 


as having become reunited’ is equally 
untenable. Re-union being of “very’ rare 
occurrence,” requires, when alleged, strict 


proof. Palani Ammal v, Muthu Venkatachale . 


Monigar (5) and from waat has been said 
it will be apparent, that there isnot a 


shred of evidence in support of the alleged ` 


reunion. 

‘Ithas been suggested that Hx.-A’ re- 
quires registration: as the immovable pro- 
perties have been divided by metes and 
bounds. That would depend upon thé 
nature and effect of Ex. A, ¿i e. was it’ 
intended to be the 
which the partition was brought about 
or to serve merely as a record ot an already 
completed partitiu? Jtis unnecessary to 
go intothis matter, for, in any event, the’ 


document, aS nas been conceded can be. 


received in evidence to’ prove that there’ 


was a division in status and the question is`- 


of noimportance, asthe appellant, as his 
learned Counsel has stated, has no desire 

(5) 52 I A 83 at p 86; 87 Ind. Cas, 333; A I R 1925 
P O49;48M L J 83; 6 PLT 133; 21 LW 439; (1925) 
M W.N 330; 3 Pat. L R 126; 27 Bom. L R 735; :29'0 


Le 23A L J 716,.LR 6 A.P O 143; 48 M 254- 
): 


the subsequent 
conduct is susceptible of two interpreta-. 


| 


operative deed ‘by*. 
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toimpugn the mode ‘of division adopted 
ee partition that has been entered 
into, 

Then we pass on to thé pledge business, 
regarding ‘which there has been a good 
deal of argument. The first question that 
arises is, was it a joint family concern 
before the partition. There is no doubt 
that the business had heen carried on 
with the aid of joint family funds, and 
that circumstance would prima facie 
make it a joint family :concern. When 
co-parcenery, funds are employed, there may 
be one of two intentions, either that the 
concern belongs toan individual member, 
his share being debited with the sums 


. employed or what is more natural that the 


— v 


er 


outstanding in it. 
- that 
' businesses, 


concern was carried en for the joint 
benefit. However, as stated above,-in the 
absence of evidence tothe contrary, the 
business will be presumed to belong, 
to the entire -co-parcenery; but’ here the 
facts 
shows that the pledge dealings were not 
treated asa joint family business. The 
brothers divided: at the partition not 
the business itself but the sums left. 

It is difficult. to ‘say 
there was one business or two 
but that is immaterial; the 
point to note is, that there was a distinct 


recognition at the partition by the- bro- - 


thers thatthe business in question was 
not a cc-parcenery concern and that it 
was on that footing they excluded it 
from the division. If this is borne in 
mind, the evidence-adduced in the case 
presents no difficulty. There are two sums 
at page 222 of the printed book; Rs. 5,100 
odd standing against the name of Arina- 
chala and Rs. 2,300 odd against the name 
of Manicka. These are significant entries 
and coupled with the admission of Manick 
at p.49°, they lead to the inference that the 
pledge business at Kumbakonam belongs 
to Arunachala and 
Manicka. This matter has been fully 
gone into by the Subordinate Judge and 
no reason has been shown why we should 
dissent ircm his conclusion. Sofar as the 


oral evidence of the Ist defendant is con- 


cerned, no Court will be dispcsed to treat 
itas worthy of belief, as his conduct has 
been utterly dishonest as shown by the 
learned Judge in paras. 35 and 40 of his 
judgment. | l 
Lastly remains thé question of mesne 
profits. It wuss argued that the prayer 
in the plaint was confined to the profits 
of certain propéfties aloné and that the 
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judgment. ‘awarded much more than 
what. was prayed for. But this contention 
was shown to have proceeded upon 4 
misapprehension and was later given 
up. l 

We understand that the injunction 
granted by cl. 4 ofthe decree has since 
been dissolved and thatthe lst defendant 
has received his share of the amount from 
thé Union Bank, We are asked to record 
this fact and to say that the plaintif 
shall likewise be at liberty to draw her 
own share, and we do so accordingly. | 

In the result, the appeal is dismissed 
with costs. 


a.[D. Appealtdismisse d. 
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OUDH CHIEF COURT . 
Criminal sada cee No. 60 
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o 
August 31, 1937 
P SMITS, J. 
Shrimati Maharani JAGDAMBA DEVI— 
APPLICANT 


NEPE: versus — 
EMPEROR Tarovan ASA RAM — 
QonMPLAINANT— Opposite PARTY 
_ Criminal Procedure Code (Act V of 1898), s. 145— 
Evidence as to possession not satisfactory on either 
side—Evidence of title,if can be considered for 
determining the question of possession. 

Where in proceedings under s. 145, Criminal Pro- 
cedure Code, the evidence of .possession is not quite 
satisfactory on either side, a Magistrate can consider 
evidence of title to supplement the evidence of pos- 
session. _ 

[Case-law referred to.] 

‘Or. R. App. against the order of the Ses- 
sions Judge, Fyzabad, dated April 2, 1937. 

Messrs. H. G. Walfurd and I. A. Abbasi, 
fur the Applicant. l 

Mr. K. P. Misra for Dr. J. N. Misra, for 
the Opposite Party. ee 

Judgment.——This is an application in 
revision against a decisicn by the learned 
Sessions Judge of Fyzabad, by which he 
rejected a revisional application made to 
him against an order of a Magistrate of the 
First Class of I’yzabad, made under the 
provisions of s. 145 of the Code of Crimi- 
nal Procedure. 


The dispute relates to a locality known 
as Ram Ghat, which appears to be in the 
neighbourhood of Ajudhia. The place in 
question is said to be regarded as pos- 
sessing considerable sanctity, and it ape 
pears that it ‘produces a considerable 
amount of income from Pandas and others. 
Possession of it is claimed by one Asa Ram, 
who isthe lambardar and one of the co- 
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sharers of a village called Miranpur Doaba, 
the rival claimant being the Ajudhia wakf, 
the president of which is the Maharani of 
Ajudhia. These present proceedings were 
' set on foot by an application made by Asa 
Ram, and it was reported by the Police 
that there was likely to be a breach of the 
peace between the parties on the occasion. of 
the Kartiki fair on November 28, 1936. 
According to the Magistrate's order, the 
Police attached the property and auctioned! 
the rightto ccllect dues at the ghat, the 
money collected being held in deposit. 
Various oral and documentary evidence 
was then produced before the Magistrate 
by the respective parties. The learned 
Magistrate said that the oral evidence on the 
point of possession was not very convincing, 
and there seemed no reason. to believe one 
party more than the other. He, therefore, 
considered it necessary to consider the ques- 
tion of title. He concluded that Pam Ghat 
is at present within the area of Mauza 
Miranpur Doaba, in which Asa Ram and 
others are proprietors, and he consequently 
preferred, inthe end, the oral- evidence, 
produced by the plaintiff. His order con- 
cluded: 

“Ido, therefore, order that the plaintiff be given 
possession and that nothing should be done to dig- 


turb his possession till he is evicted therefrom in 
due course of law." 


This order was clearly intended to be 
passed under the provisions of sub-s. 6 
of s. 145, Criminal’ Procedure Code.. The 
Maharani Jagdamba Devi as president of 
tke Ajudhia Wakf, made an application in 
revision to the learned Sessions Judge, who, 
however, rejected her application, and she 
then made the present revisional application 
in this Court. 
_ . The contention of the learned Counsel 
for the applicant is that according to 
sub-s. (4) of .s. 145, Criminal Procedure 
Code, the Magistrate had to decide the 
matter without reference tothe merits or 
the claims of the parties, “to a right to 
possess the subject of dispute”, and that 
by taking into consideration the fact that 
Ram Ghat is now said to lie within the 
area of Mauza Miranpur Doaba, the learn- 
ed Magistrate acted illegally, and that his 
order is thereby vitiated. Reférence was 
made toa number of decisicns' reported 
in Ambar Ali v. Piran Ali and others, 55 
Cal. 826 (1), Amir Hassan v. Qadar Baksh 
alias Rappar, 2R Or. L. J. 328 (2) Ata 

(1) 55 O 826; 109 Tnd. Cas. 931; 32 O W N 275. 47 
O LJ 233; AIR 1928 Cal. 344; 29 Or. LJ 503-10 A 
I Cr, R 160, : 
a 28 Or. Lt 328; 100Ind, Ose, 712;28P L R 
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Husain and others v. Latif Husain; 28 Cr. 
L. J. 437 (3) and Agni Kumar Das v. 
Mantazaddin, 56 Cal. page 290 (4). The 
contention is that all that the learned 
Magistrate could look into was the fact of 
actual possession. On the other hand, the 
learned Counsel for the opposite party was 
able to produce a number of rulings in 
justification: of the wayin which the learn- 
ed Magistrate arrived at his ultimate con- 
clusions. In case reported in Raja Babu 
v. Muddun Mohan Lall, 14 Cal. page 
169 (5), it was held that where a Magis- 
trate, in proceeding under s. 145 of the 
Code of Criminal Procedure in determining. | 
the question of possession, took into con- 
sideration the question of title, he had a 
right to discuss that question if in his 
opinion it was material upon the question 
of possession, and that the mere fact that 
he had considered and discussed the ques- 
tion of title would not invalidate his de- 
cision on the point of possession, provided 
that there was evidence before him as to 
who was in possession. In Ram Sarup 
Chaudhury and others v. Musammat Darsano 
Koer, 21 Cr. Law Journal 748 (6). It was 


. similarly held that a Magistrate is justi- 


fiedin going into the question of title 
in order effectively to decide a question 
of possession. In Romesh Chandra Sarkar 
and another v. Mohim Chandra Guha, 
22 Cr. Law Journal 350 (7), it was held that 
where the evidence of possession is not 
quite satisfactory on either- side, a Magis- 
rate can use evidence of title to supplement 
the evidence of possession. In Adatkkan 
and others v. Nallakaruppan and another, 
1922 Mad. Weekly Notes 12 (8) a precisely 
similar view was taken. Ina case of this 
Court Balbha: dar and another v, Aditya 
Prasad, 6 O. W. N. 17 (9) the only. evi- 
dence produced was a partition chztthi, on 
the basis of which possession was given 
to the party who produced it, and the 
order madein favour of that party was 
not interfered with by the learned Judge 
of this Court before whom the matter 
came. 

(3) 28 Cr. L J 437; 101 Ind. Oas. 469; LR8A 64 
Cr; A I R1927 All. 476. 


(4) 56 © 290; 113 Ind. Cas. 181: 480. LJ 193; 32 
o W N 1173: A IR 1928 Cal. 610; 30 Or. LJ69 
5 


(F B). 
` (5) 14 O 169. 

(6) 21 Cr. L J 748; 58 Ind. Cas, 252; 1 P L T 387; A 
I È 1920 Pat, 499. l 
Mo 22 Or. L J 350; 61 Ind. Cas, 174; A I R 1920 Oal. 


(8) (1922) M W N 12; 65 Ind. Oas. 853; 15 L W 
62; 23 Or. L J 197; A 1 R1922 Mad. 188. 

_ (9) 6 O WN 17; 114 Ind. Cas. 810; A I R 1929 Oudh 
82; 30 Or. L J 381. 
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the learned Counsel for the opposite party 
seem to me very definitely to support his 
contention that there was nothing illegal 
about the action of the learned Magistrate, 
and I accordingly think no other point 
being taken, that no ground has been made 
out for interference by me in revision. 
This application is accordingly rejected. 
D. °. Application rejected., 





CALCUTTA HIGH COURT 
Capital Sentence Case No. 18 of 1936 and 
wae Appeals Nos. 825 and 867 of 1936 
January 14, 1937 
JACK AND PATTERSON, JJ. 
SANYASI GAIN AND OTHERS -Accuszp~ 
Es APPELLANTS 
VETSUS 
BMPEROR—Opposttg Paery. 


Criminal trial—J oint trial—Conditions for legality 
—Irregularity not prejudicing accused—Whether 
ground for quashing proceedings—Jury—Charge— 
Weakness of prosecution not pointed out—Points in 
favour of accused omitted Held, charge was defec- 
tive—Re-trial—Accused charged with murder and 
conspiracy to commit dacoity —Conviction for murder 
set astde— Held on facts, that case should not be sent 
back for re-trial for murder, 

‘To make the joint trial legal, the accusation must 
be a real one and nota mere excuse for a joinder 
of charges which cannot otherwise be joined. Abdul 
Salim v. Emperor (2), Satyanarain Mohato v. Emperor 
(3), Abdullah v. -Emperor (4) and Mallu Dora v 
Emperor (5), relied on. ° 

Where the irregularity, if any, in the joint trial 
of several persons atone and the same trialis not 
one which inthe actual facts of the case caused 
by itself entailed 





any prejudice tothe accused or 


any failure of justice, it is no ground for quashing - 


the proceedings, the more so, when no protest or 
complaint is made by or on behalf of the accused 
against the course adopted by the Magistrate. 
a nk Shaw v. Emperor (1), followed. |p. 184, 
col, 1. 

Where in acharge to the jury, theevidenas is 
not properly put before the jurors and the weak- 
nesses in the prosecution case not pointed out and 
the points in favour of the -accused omitted, the 
charge is defective and the conviction should be set 
aside. 

In a conviction for murder and conspiracy to 
commit dacoity the conviction on the murder count 
was setaside asthe charge tothe jury was defec- 
tive. It appeared that the murder took place two 
years before and the witnesses would be liable to 
confuse -what they had heard since the occurrence 
‘with what’ they had seen. The accused was sen- 
tenced to transportation on being convicted for con- 
spiracy to commit dacoities : 

Held, that under the circumstances, the case 
should not be sent back for re-trial on the charge of 
murder. 

Mr. D. C. Ghose, for the Appellants. 

Mr. D. N. Bhattacharjee (Offg. Deputy 
Legal Remembrancer) ‘and Mr. Harideb 


Chatterjee, for the Crown. 
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Judgment.—This is a reference under 
s.- 374, Criminal Procedure Code, for con- 
firmation of the sentence of death passed 
on Sanyasi Gain in consequence of his 
convictions on two charges under s. 302. 
In the same trial he was charged and tried 
with assessors along with ten others under © 
8. 120-B read with s. 395, Indian Penal 
Code, and he and -nine others were con- 
victed on that charge. Objection has been 
taken to the trial on the ground of mis- 
joinder of charges inasmuch as occurrences 
extending over a period of 16 months are 
included in the charges and these occur- 
rences cannot be said to have formed part 


'-of the same transaction so as to come 


under the provisions of s 235, Criminal 
Procedure Oode, Itis urged further that 
even if the two murders can be said to have 
taken place in the course of the same 
transaction, the learned Judge did not 
rightly exercise his discretion in including 
them in the same trial asthe jury were 
likely to be prejudiced by the joint trial. 
As regards the first point, the prosecution 
case is, that all those criminal occurrences 
referred to in the evidence were part of 
one transaction inasmuch as they all took 
place in furtherance of a conspiracy to 
commit dacoities. They consisted of 
dacoities, the theft of boats and tue rescue 
of members of the gang by an attack on 
the Police and the commission of murder 
in two of the dacoities. It is suggested 
that the ‘theory of conspiracy has been ine. 
vented by the prosecution merely in order 
to connect these occurences together. It is 
true that the only direct evidence of a 
conspiracy is the statement of the approver 
Aswini in cross-examination as follows: 

“We conspired only once in Behari’s house about 
the aims and the work ofthe gang. After that we 
committed the dacoities from time to time without 
further consultations.” 

Thus the evidence of deliberate conspiracy 
is very thin, but if the evidence that the 
same gang of men systematically, commit- 
ted a series of dacoities by similar methods 
on each occasion is believed, taere can be 
no doubt that there must have been some 
understanding or agreément between thein 
that when summoned by the organisers they 
would unite together to commit these 
dacoities. Thus every serles of gang rob- 
beries committed by tne same gang might 
be said to be the outcome ot a criminal 
conspiracy. Moreover, on behalf of the pro- 
secution, cases have been referred to in 
which it .was held that in order to legalize 
such a trial it is only negessary to show 
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that there was a bona fide accusation of 
conspiracy embracing all the criminal acts ; 
it is not necessary for the prosecution to 


establish that in fact there was such a con-. 


spiracy. The latest of these is the case in 
Rash Behari Shaw v. Emperor (1). In this 
case it was held that where there is a charge 
of conspiracy having one or more objects 
in view, the offence of conspiracy and acts 
committed in pursuance of if come under 
one transaction, and that in judging of the 
validity of a trial, the test to be applied is 
the accusation made and nol the result of 
the trial. 
as it appeared to the Magistrate when 
framing charges. It was also held that, 


where the irregularity, if any, in the joint: 


trial of several persons at one aad the 
same trial is not one which in the actual 
facts of the case caused any prejudice to 
the accused or by itself entailed any failure 
of justice, if is no ground for quashing the 
proceedings, the more so, when no protest 
or complaint is made by or on behalf of the 
accused against the course adopted by the 
Magistrate: 

In the present case there was appa- 
rently no protest or complaint against the 
joint trial. The same views were expressed 
in Abdul Salim v. Emperor (2), Satyana- 
rain Mohata v. Emperor (3) and Abdullah 
v. Emperor (4). In G. Mallu Dora v. 
Emperor (5) it was held that to make the 
joint trial legal, the accusation must be a 
real one and not a mere excuse for a 
joinder cf charges which cannot otherwise 
be joined. With these views we would res- 
pectfully concur. There is a danger, too, 
that a conspiracy charge may be introduced 
in order to make the case triable with the 
aid of assessors and :we are inclined to 
suspect that this’ may have had something 
todo with the framing of the conspiracy 
charge in the present case. In this case, 
however, the ¢ircumstantial evidence 
appears to support the  approver's 
statement as to the existence of a con- 
spiracy, and there is evidence that a num- 
ber ofthe same-persons took part in these 
occurrences and were, probably parties to a 


(1) ATR 1936 Cal. 753; 168 Ind. Cas. 657; (1936) 
bd Oas. 1043; 41 C W N 225; 380r. LJ 545;9 RO 


(2) 49 © 573; 69 Ind. Cas. 145; AIR 1922 Cal. 
107; 23 Or. L J 657; 26 O W N 680; 35 CL J 279. 
(3) 55 O 858; 112 Ind. Oas. 350; A I R 1928 Cal. 
675; 29 Cr. L J 1022; 32 0 W N 319. 
7 W AIR 1924 All 233; 92 Ind. Cas. 145; 27 Cr. L 


(5) 49 M 74;90 Ind. Cas. 297;AI R 1925 Mad. 
690; 26 Or. LJ 1513; 48 M L J $08; (1925) M W N 
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The matter must be looked at’ 


‘doubt that this murder was committe 
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conspiracy to carry them out. This eyidence 
is sufficient to show that the inclusion in 
the one trial of the 18 occurrences extend- 
ing over 16 months referred to in the 
judgment of the learned Judge was not 
illegal. In such cases evidence can be 
given of all criminal acts done in pur- 
suance of the conspiracy. An attack on 
the Police in order to rescue members of the 
gang was probably made in ord@r to pre- 
vent the gang from being broken up, and 
though there is asuggestion that the murder 
at Durbadanga was the outcome of enmity 
on the part of Sanyasi against Praneswar 
(the man who was shot), there can be little 
in** 
order to facilitate the dacoity, and the 
murder of Durga Sen in the Chhotomul- 
lakhali River dacoity was with the same 
object. We hold, therefore, that the foint 
trial was not illegal. The vital question is, 
therefore, . whether prejudice has been 
caused to Sanyasi or any of the other 
accused by the joint trial. After careful 
consideration of this point we are definitely 
of opinion that Sanyasi has been prejudiced 
by the trial of the two murder charges 
against him along with. the charge of con». 
spiracy, but we do not think any.of the 
accused have been prejudiced by their joint 
trial on. the conspiracy charge. It is urged 
by the learned Advocate for the Crown 
that the verdict of tbe jury should not- be 
set aside unless it is shown that in fact’ the 
jury were prejudiced. In the nature of 
things it is not possible to say whether in 
fact they were actually prejudiced but we 
think it is quite sufficient that there is 
every probability that they were influenced . 
in each case against him by the evidence 
not strictly relevant to the murder charge 
introduced by the trial under ss. 120 B, 395, 
{Indian Penal Code, and this, inspite of. 
the rather naive warning by the learned 
Judge that in considering the guilt of 
Sanyasi on the murder charges, 

‘they should confine themselves to the evidence of 
murder and not allow themselves to assume that 
if he is proved to be a dacoit, he must also be a 
murderer, and that if he is guilty of one murder 
he must be guilty of all the murders with “which 
he is charged.” ; i 
- But apart from this defect in the trial 
the charge to the jury in Sanyasi's trial 
on the murder charges seems to have been 
defective and misleading. There were 
two charges of murder. The first referred 
to a murder alleged to have been commit- 
ted by Sanyasi on February 2, 1935, in the 
course of a dacoity at Durbadanga in 
P, S. Kaliganj in shooting Praneswar 
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Mondal, with a gun; the second referred to 
a murder alleged to have been committed 
by him in the course of the Chhotomulla- 
khali River dacoity in P. S. Sunderkhali 
in shooting Durga Sen with a gun. At 
Durbadanga it is alleged that during the 
dacoity Sanyasi fired several shots through 
a° window and wounded Praneswar in the 
abdomen. Then, when the dacoits were 
retreating, he came back into the room 
and deliberately shot Praneswar at close 
range with the gun. The alleged motive 
was because Praneswar was on bad terms 
with a friend of Sanyasi's and had objected 
to the friend putting up Sanyasi and others 
in his house. 

While directing the jury that it was not 
essential for the prosecution to establish 
a motive, the learned Judge might well 
havé asked them to consider whether this 
was asufficient move for so deliberate a 
murder of a man whom he had already 
shot in the abdomen in course of the 
dacoity. Again, the identification of Sanyasi 
depends on the evidence of four members 
of Pranéswar’s family: They gave their 
evidence five months after the occurrence, 
and though they were brought tothe jail 
to identify other suspects in the interval, 
they were, for some unexplained reason, 
never tested as to whether they could 
identify Sanyasi. As regards this the 
learned Judge merely remarks “it would 
have been undoubtedly better if Sanyasi 
had been in the parade.” Sanyai alleges in 
his appeal petition that the prosecution 
witnesses saw the prisoners outside the 
Court at the time of the trial and that he 
was probably pointed out to them. This 
may very well be true. - The learned Judge 
also did not point out to the jury that there 
was bo mention in the first information of 
the Durbadanga dacoity of the deliberate 
return of Sanyasi in order to finish off 
Praneswar. There it was simply stated 
that he was shot in the course of the 
dacoity. With regard to his identification 
by two ex-convict boatmen who had 
- denied all knowledge of the dacoity and of 
Sanyasi before a Magistrate, but identified 
him in Court asthe man who carried a 
gun, the learned Judge merely told the 
jury they should not convict on their evi- 
dence alone. He might more appropriately 
have told them that no weight whatever 
could be placed on their identification. 

In referring to the statement made by 
the deceased in the second murder case 
that he had been shot by a ‘“‘darkish 
middle-aged man” the learned Judge 
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ought to have pointed out that the descrip- 
tion of the man who shot him given in the 
first information was “a man of medium 
complextion aged about 30 or 32,” and there 
does not appear to be any other descrip- 
tion in the evidence. [n speaking of the 
identification in this case by the alleged 
eye-witness at a parade in the jail, the 
learned Judge may easily have given the 
impression that they identified Sanyasi 
there as the man who shot Durga, whereas 
they were merely -identifying him or one of 
those who took part in the dacoity. The 
Judge put it as follows: 

“The alleged eye-witnesses, Sashi Hazari and 
Bidhu were present at an identification parade held 
in Basirhat .Jail by Moulvi S. A. Matin (P. W. No. 
150) and they all picked Sanyasi out of the 
numerous outsiders with whom he was placed in 
the parade. The approver also says that it was 
Sanyasi who shot Durga and in this connection you 
must remember what I have already told you about 
the evidence of an accomplice.” 


Again, in the midst of his statement as 
to the evidence regarding the finding in 
the house of Anukul of the gun said to 
have been used by the dacoit, the learned 
Judge saysthe prosecution case is that the 
gun used to be handled exclusively by 
Sanyasi and thatit was Sanyasi who took 
the gun to Anukul’s house, but omits to 
say that there is no evidence of this, the 
only foundation for it appears to be that 
Sanyasi was arrested when going away 
from Anukal’s house at the time this gun 
and another: gun were found there and 
Anukul was arrested. The learned Judge 
says “it is alleged that Sanyasi purchased 
the ammunition,” but omits to mention 
that there is no evidence of this. The 
evidence is that it was sold to Uttam on 
his license by his step-brother Kishto who 
was an assistant of the gun-maker from 
whom it was purchased. The 12 cartridges 
were given to Uttam by Bihari, and not by 
Sanyasi as stated in the charge. According 
to the approver Aswini, Durga was shot 
beeause one of the dacoits (Aswini) had 
been recognized by Bidhu and the Judge 
might have suggested that this would have 
been a motive for shooting Bidhu rather 
than Durga. Aswini'’s evidence on this 
point is as follows: 

“I was lighting a cigarette and Bidhu recognized 
me, and calling me Anukul said ‘that man has 
recognized you, he must be killed.” Durga was then 
seated with a kantha round his person and on hear- 
ing our conversation Sanyasi fired at Durga and hit 
him on his right hand.” 

In stating that the prosecution sought to 
prove that Sanyasi used to go about with 
the gun which was~ used to commit the 
two murders, the learned Judge did not 
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add that there wasno evidence that this 
identical gun was used in shooting either 
Praneswar or Durga and thit the evidence 
is that Sanyasi went about with a gan 
along with the accused Kishto and witness 
Kalipada for the purpose of shooting birds. 
In referring to the fact thatthe approver 
did notidentify Sanyasi when confronted 
with him at Satkhira the learned Judge 
merely says “we have the admission of the 
approver that he intentionally refrained 
from identifying him,” apparently assum- 
ing that this statement of the approver was 
true whereas it was forthe jury to decide 
what construction they should put on the 
apparent failure of the approver to identify 
Sanyasi in the first instance. The admission 
was in these words: 

“I did not identify Sanyasi and Anukul at 
Satkhira. Jidentified them in the Court. I did not 
identify Sanyasi in the Satkhira Jail as he joined his 
hands and I took pity on him.” 

The lesraed Judge concludes-his charge 


by the somewhat bold statement: 

“Several witnesses claiming to be eye-witnesses 
have been examined in each case, not to mention 
` the evidence of the approver and that of ssveral 
witnesses who prove association. The defence 
case is that Sanyasi knows nothing of all these 
incidents. It will be your duty to examine all 
the evidence as reasonable men of the world and 
come to such findings as may appear to you tobe 
just.” 


Such a summary could be of little use to 
the jurors. The suggestion that evidence 
of association was evidence in support of 
the charges of murder was positively mis- 
chievous. Onthe whole, we are not satis- 
fied that the evidence in this case was 
properly put before the jurors. Various 
weaknesses in the prosecution evidence 
were not pointed out, and points in favour 
of the accused were omitted. So that apart 
_from the fact that the accused was most 
probably prejudiced by the trial of murder 
charges along with the charge of conspi- 
racy to commit dacoities, the conviction 
and sentence of death passed on the 
accused in this trial could not be allowed 
to stand. The conviction of Sanvasi Gain 
on both the charges under s. 302 and the 
sentence of death passed on him is, there- 
fore, set aside. We have anxiously consi- 
dered whether we should send back the case 
for re-trial of the murder charges separate- 
ly, specially as regards the second charge of 
murder which might very weil be establi- 
shed on the evidence of the identifying 
witnesses. But considering that this oc- 
currence took place nearly two years ago 
and that the witnesses would be liable to 
confuse what they had heard since, with 
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what they had actually seen at the time of 
the occurrence, and further considering 
that we are convicting him on the charge of 
conspiracy to commit dacoities and passing 
a sentence of transportation for life on 
Sanyasi on that charge we do not think that 
we should-send back the case against him 
for sepirate re-trialon either of the murder 
charges. 
Criminal Appeal No. &67 of 1936. 

We have now to consider whether the 
convictions and sentences of the appellants 
under s. 120-B read with s. 395, Penal Code, 
should be upheld. The prosecution case 
is that the accused were all members ofa 
gang of dacoits responsible for a series 
of dacoities and thefts on the borders of 
Khulna and 24-Parganas during the early 
part of 1935; and evidence has been given 
of 17 cases in 1935, and one case in 1934. 
The Police failed to discover who were 
reasonsible for these cases until the arrest 
of Aswini Mondal who was recognized by 
the witness Bidhubhusan Sen during the 
river dacoity at Chhotomullakhali.’ He 
knew Aswini before; his brother had worked 
in Bidhu’s boat, and his father had lands 
close to Bidhu's land. Aswini made a 
confession indicating that be had taken 
part in a series of dacoities and thefts along 
with a number of others including most 
of the. appellants who he says were as- 
sociated together for this purpose. There 


is corroboration of the approver both as 


regards the occurrences and to some extent 
as regards the identity of those who took 
part in them. (The judgment then pro- 
ceeded to consider the cases of the in- 
dividual accused and concluded). The 
resultis that the conviction and sentences 
of Mahendra Mandal, Ramesh Bhasa, 
Kisto Mandal and Ketabdi are set aside 
and they are acquitted. The appeals of 
Durga Gain, Bhola Mondal and Trailokhya 
Gain are dismissed. The conviction. of 
Bihari Baidya is upheld but.in his case 
the sentence is reduced to 5 ‘five) years’ 
rigorous imprisonment as we think there is 
no reliable evidence that he took part in the 
dacoities. l 

Inasmuch as the learned Judge sentenced 
Sanyasi to death on the conviction of 
murder on both the charges under s. 302, 
he refrained from passing any sentence 
on him or even convicting him under 
ss. 120-B-395, Indian Penal Code. We, 
therefore, convict and sentence him to trans- 
portation for life on the conspiracy charge 
as the evidence shows he took a leading 
part in the conspiracy throughout. The 
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conspirators were responsible for the death 
-~ of two men and the crippling of asma'l 
girl by gunshot wounds, and there is evi- 
dence that the fatal injuries were caused 
by Sanyasi, at least in the Chhotomulla- 
khali River dacoity. This dacoity should 
have been tried separately under s. 393, 
Penal Code. In conclusion, we cannot but 
comment, on the unsatisfactory manner in 
which the investigation into these cases 
was conducted. Sanyasi was arrested on 
April 8, but there was no test identification 
with regard to him until July 11, though he 
was under arrest throughout. In other 
cases there was no test identification at all. 
The explanation is that he was arrested in 
the Khulna jurisdiction while most of the 
witnesses were in the jurisdiction of the 24- 
Parganas and investigations in the different 
Cases were conducted separately and were 
embarrassed by the distances and diffi- 
culties of travel. Tais only accounts -for a 
small part of the delay in part of the in 
vestigation. With the exception of Bihari 
all the accused were arrested at different 
dates in 1935 but were not put on tria] for 
several months, and were only com- 
mitted to Sessions on July 7, 1936.. Surely, 
had there been proper co-ordination bet- 
ween the Police Officers concerned, there 
need not have been sucha very prolonged 
and unsatisfactory investigation. 
N. Order accordingly. 


OUDH CHIEF COURT 
Second Civil Appeal No. 414 of 1935 
August 30, 1937 

. MADELEY, J. 
Musammat BACHAI—Drrgenpant— 
APPELLANT 


VETSUS 
HAYAT MUHAMMAD——PLAINTIFF 


-—RESPONDENT 

Limitation Act (IX of 1908), Sch. I,. Arts. 44, 144— 
Sale-deed by guardian of minor without permission of 
District Judge — Limitation to set aside—Minor 
entering into contract of sale—Contract, whether void 
—Suit for possession by him—Limitation—Vendee, 
when can be given compensation under 3.65, Contract 
Act (IX of 1872) and s. 41, Specific Relief Act (I of 
1877)—No fraud on part of minor —Vendee, knowing 
the fact of minority—Discretion in favour of vendee, 
åf can be exercised. l 

The period of limitation for bringing a suit to 
set aside a sale-deed executed by a guardian of a 
minor without the permission of the District Judge is 
three years, 

Where it appears from a sale deed that the minor's 
guardian executed it in her own right andnot as 
guardian of the minor, the case cannot come under 
Art. 44, Limitation Act. 

A minor is incompetent to make a contract. Any 
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agreement which he enters into is not binding upon 
him as a contract and the sale-desd by him is, there- 
fore, null and void ab intitio so far as it relates to 
his share. It is, therefore, not necessary for the 
minor to get the sale deed set aside before getting 
possession The sale-deed does not standasa bar 
between him and the suit for possession. He can, 
therefore, sue for possession directly, and the period 
of limitation for the suit is, under Art. 1141 read with 
s. 6 of the Limitation Act, 12 yearsfrom the date of 
his attaining majority. 

Whether under s. 41 of the Specific Relief Act or 
s. 65 of the Oontract Act, compensation can legally 
be given when an agreement entered into by a minor 
is found to be void, depends upon ¢ircumstances 
of each particular case. The policy of the law 
is to discourage money-lenders from giving ad- 
vances to persons who have not reached the age of 
discretion. If it is held that in every case where a 
sale-deed or mortgage-deed is set aside on the ground 
of the minority of the executant, compensation should 
be given to the vendee or mortgagee, this object of 
the Legislature would be defeated, 

Where, therefore, there is no fraud or misrepresenta- 
tion on the part of the minor, and the vendes knew 
that the minor has a certificated guardian, this is 
not a case in ‘vhich this discretion should be exercis- 
ed in favour of the vendes. 

[Case-law reviewed. ] 


8. O. A. against the order of the Civil 
Judge, Sultanpur, dated September 10 
1935. . 

Mr. K. P. Misra, for the Appellant. 

Mr. H. H. Zaidi, for the Respondent. 

Judgment.—'Lhis is an appeal against a 
decision of the Subordinate Judge of 
Sultanpur upholding a judgment and 
decree of the Munsif of Sultanpur. 

The decision was to the effect that a 


_sale-deed of a house executed by Hayat 


Muhammad and others in favour of Musam- 


- mat Bachai was null and void in so far as 


it affected, the share of Hayat Muhammad 
because at tke time of execution he was a 
minor. 

The first point raised in this appeal is 
that certain evidence which had subse- 
quently been discovered should be ad- 
mitted in order to vary the finding of the 
minority of Hayat Muhammad. The docu- 
ment sought to be admitted isa certificate 
of the age of Hayat Muhammad on the 
date of tue execution of the sale given by 
the Civil Surgeon of Sultanpur. Hayat 
Muhammad had a certificated guardian, 
namely, his mother; he could not, taere- 
fore, attain his majority until he wus 21 
years ofage. The certilicate shows that 
he was about 20 years. It could, therefore, 
obviously be of no use to the appellant and 
there ig no ground for admitting it in evi- 
dence. 

The second point raised was that the 
suit was time-barred. The period of 
limitation for bringing a suit to set aside 
a sale-deed executed by the guardian of 
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a minor without the ipermission of the 
District Judge, is three years. It was 
argued that this sale deed -was executed by 
the guardian of the minor without the 
permission of the District Judge. It is 
true that the minors mother was one of the 
executants of the sale-deed, but it appears 
- from the sale-deed that she executed it in 
her own right and not as guardian of the 
minor. -Had she executed it as guardian 
of the minor, not only would this fact have 
been stated, but also execution by the 
minor ‘himself would have been’ unneces- 
sary. The attempt, therefore, to bring this 
ease under Art. 44 of the Indian Limitation 
Act fails. 

In the alternative it is argued that even 
` if the minor ‘executed the deed himself, 
still, it was necessary’to set aside the 
deed before he could obtain possession. 
Under Art, 91,8.6, of the Limitation Act, 
therefore, the period within -which he 
could bring the suit was three years from 
his attaining majority. This again is not 
a sound argument. A minor is incom- 
petent to make a contract. Any agreement 
which he enters into is not binding upon 
him asa contract and the sale-deed was, 
therefore, nuli and void ab initiu so far as 
it related to his share. It was, therefore, 
not necessary for Hayat Muhammad to get 
the sale-deed set aside before getting pos- 
session. The sale-deed does not stand asa 
bar between him and the suit for posses- 
sion. He can, therefore, sue for posses- 
sion directly and the period of limitation 
for the suit is, under Art. 144 read with s. 6 
of the Limitation Act, 12 years from the 
date of his attaining majority. The suit is, 
therefore, within limitation. 

The next point argued is that in any 
case compensation should be given to the 
appellant under s. 65 of the Contract Act, 
and s. 41 of the Specific Relief Act. It 
would appear from the decision of their 


Lordships of the Privy Oouncil in Mohori- 


Bibi v. Dhurmodas Ghose, 30 I. A. 114 at 125 
(1) that compensation can be given under 
s.41 of the Specific Relief Act, even in 
the case of a document which was void 
ab initio and does -not, therefore, strictly 
speaking, need to be cancelled. But the 
remark of Romer, L. J. quoted at page 126% 
shows that in their Lordships’ opinion it 
was undesirable to grant this relief in the 
case ofa transaction which the legislature 
had declared to be void. In Har Nath 

1) 30 I All4at p125;300 539; 5 Bom. L R 421; 7 
O W N 441; 8 Sar. 374 (P O.. 

*Page of 301 A—(|Hd 
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Koer v. Inder Bahadur Singh, 50 I. A. 69 
at p. 75 (2) we find the analysis of s. 65 ofthe 


Contract Act which makes ‘it clear that. 
compensation could be given in the case 
that section. A’ 


of this nature under 
number of rulings have been- cited in 
which compensation has been given by 
Courts, The first is T. R. Appaswami 
Ayyangar v. Narayanaswami Iyer, I. L. R. 
54 Madras 112 (3). Jn this case there was 
misrepresentation by tbe minor. The 
second is Muhammad Said v. Bishambhar 
Nath, I. L.R.45 All 644 (4). This ruling 
lays it down that the question must always 
depend upon the conduct of the parties. 
The next is Abdul Majid Sahib v. Ramiza 
Bibi Sahiba, A. I. R. 1931 Madras 468 (5). 
This case is not on all fours with the 
present one. The alienation in that ease 
having been made by the mother of a 
minor sən. The'nextis Mst. Hamidan Bibi 
v. Nanhe Mal and another, A. I. R. 1933 
All. 371 (6). In this case there was fraud 


and misrepresentation. The next is Lala 


Parshotam Das v. Nazir Hussain, 6 O. L. J. 
668 (7). This was transfer by a certificat- 
ed guardian without sanction. 
is Rampal Singh v. Ram Tawakkul, A. I. R. 
The facts are not fully 
set forth in the judgment. We do not 
even know for whatreason the deed was 
void. The next is Bahoran Upadhya v. 
Uttamgir, I. L. R. 33 All. 779 (9). 


mortgage of an occupancy holding under 
the Agra Tenancy Act. The next is 
Raghunath Singh v. Dhonde Singh, 64 Ind. 
Cas. 771 (10). In this a Single Judge of 


the late Court of the Judicial Commissioner’ 


of Oudh granted compensation in a second 
appeal in a case similar to the present one, 
but the minorin that case at the time of 
executing a sale- deed represented himself 
to be of age which was a misrepresentation. 

(2) 50 I A 69 at p 75: 71 Ind. Oas. 629;90 &ALR 
270;9O LJ 632; 44 M L J 489; 370 L J 346; 45 A 
179; 27 OW N 949:18 L W 383; 26 00 223; 33M 
L T 216;5P L T 281; 2 Pat. L R 237 (P O). 

(3) 54 M 112; 129 Ind. Cas. 51; (1930) M W N 891; 
AIR 1930 Mad. 9415; 32 L W 963; Ind. Rul. (1931) 
Mad. 195; 60 M LJ 117. 


(4) 45 A 644; 85 Ind, Oas. 79; 21 A L J 596; AI R- 


1924 All. 136. 


(5) A IR 1931 Mad. 468; 131 Ind. Cas. 153; 33 L W» 


312; (1931) M W.N 150; Ind. Rul, 1931) Mad: 489. -> 
(6) A I R 1933 AIL 371; 141 Ind. Cas. 152; Ind Rul. 


. (1933) AlL 49. 


(7)6 O LJ 668; 54 Ind. Oas. 846; A I R 1920 Oudh 58 


(8) A I R 1929 Oudh 320; 114 Ind. Oas. 503; Ind. Rul 


(1929) Oudh 151. 
(9) 33°A 779; 12 Ind. Cas. 112; 8 A L J 931, . 
(10) 64 Ind. Cas, 771; 24 OC 348;9O L J 31,AIR 


The next 


The’ 
facts in this again are quite different. - 
. The document was void because it was a 


— 
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The next is Dattaram Govindbhai Guzar v. 
Vinayak Bulkrishna Agashe, I. L. Ry, 2g 
Bombay 381 (11). This ruling definitely 
lays it down that the circumstances of each 
particular case must govern the decision 
on this question. The next is Khan Gul 
v. Likha Singh, A. I. R. 1928 Lahore 609 
(12). This is a case of false representa- 
tion. : 

This series of decisions make it quite 
clear that whether under s. 41 of the 


Specific Relief Act or s. 65 of the Contract 


Act, compensation can legally be giren 
when an agreement entered into by a 
minor is found to be void. ‘They are not 
very helpful in deciding when this discre- 
tion is and when itis not to be exercised. 
In'the present case both the lower Courts 
have not thought fit to exercise this discre- 
tion. 
or misrepresentation on the part of the 
minor. It is admitted that the vendee knew 
that Hayat Muhammad has a certificated 
guardian. It would appear that she 
actually made some enquires about his 
age. She seems to have been very rash 
and negligent in entering into this transac- 
tion in view of her knowledge that there 
was a guardian appointed by the Court. 
The money appears to have been required 
for paying off previous debts contracted by 
the miner. I do not know for what purpose 
he contracted these debts, butI think the 
policy of the law is to discourage money: 
Jenders from giving advances to persons 
who have not reacted the age of discre- 
tion. If itis held that ‘in every case where 
acale-deed or mortgage-deed is set aside 
on the ground of the minority of the execu- 
tant, compensation should be given to the 
vendee or morigagee, this object of the 
Legislature would be defeated. In my 
opinion, this is not a case in which this dis- 
cretion should be exercised in favour of the 
appellant. I, therefore, dismiss this appeal 
with costs. 

I now come tu the cross-objections. Only 
grounds Nos. 3,4 and 5 have been argued. 


These relate to the other sale-deed. it is. 


said that the mother of the minor when 
she obtained sanction for the execution of 
this deed said that the money had been 
taken by her husband, whereas she herself 
executed the mortgage, Ex. A6, which 
shows that her husband must have been 
dead at that time. However, previous 
debts are mentioned in this mortgage- 
(11) 28 B,181. 


(lz) AI R 1928 Lah. 609; 111 Ind, Cas. 175; 10 Lah. 
L J 413;9 Lab, 701; 30 P L R 60 (F B). 
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deed and it appears, therefore, that there 
was no real misrepresentation by the 
guardian. 

The second point argued is that Musammat 
Sugia, who was appointed next friend in the 
previous suit relatiny to this sale-deed had 
an adversé ‘interest to the minor- and that 
the ccmpromise which she entered into 
was not for the benefit of the minor. No 
reasons have been shown for thinking 
that Musammat Sugia had any’ adverse 
interest tothe minor and the cnly ground 
urged for thinking that the compromise 
was. not in the interest of the minor is 
that the learned Munsif omitted, when 
sanctioning it, to use'the words that it was 
for the benefit of the minor, He was, 
however, fully. aware that one of the parties 
compromising was a minor.- There is good 
reascn for thinking that he applied his 
mind tothe question and the omission of a 
mere formality is not sufficient grcund to 
invalidate this compromise. 

Tke cross-objections also are dismissed 
with costs. 

D. Appeal dismissed. 
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Minor,if bound, 


There is -an essential distinction between the 
functions of'a Court which adjudicate on the rights 
of the parties and embudies the decision in a decree 
and the functions of a Ouurt whose duty is merely to 
execute such a decree. The executing Court can 
only go into matters relating to the execution, ais- 
charge or satisfaction of the decree which arise after 
the decree came into existence and result in its dis- 
charge or satisfaction and not into a pre-decree com- 
promise which practically nullifies the decree. Con- 
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sequently a pre-decres compromise cannot be pleaded 
a8 a bar in execution proceedings, and a separate suit 
for declaration of the judgment-debtor's rights on 
the Fee of the compromise is maintainable. |p. 192, 
col. 

Limitation for such a suit does not start from the 
time of dismissal of judgment-debtor’s application in 
execution proceedings under O. XXI, r. 2, Qivil Pro- 
cedure Code, for recording satisfaction on the basis of 
the pre-decree compromise. It starts from the date 
of the decree-holder's application for execution of the 
decree, since the judgment-debtor cannot be said 
to have any cause of action until the repudiation of 
the compromise by the decree-holder by applying for 
execution of his decree. 

But the judgment-debtor cannot raise by virtue of 
Expl. 4,s. 11, the plea of compromise, in the sub- 
sequent suit by him for declaration that the com- 
promise was bindingon thedecree-holder in the 
previous suit. It is incumbent onhim to raise the 
plea inthe previous suit before the passing of the 
decree. Ram Das v.S. P. Netto (9), Hem Raj v. Dost 
Mohamad (10) and Benodt Lal Pakrashi v. Brajendra 
Kumar Saha (11), relied on. 

Where such a suit for declaring the compromise 
binding onthe decree-holder and for injunction res- 
training them for executing the decree, was valued 
at only Rs, 11,000 arbitrarily for purposes of jurisdic- 
tion and court-fee of Rs. 10 only was paid for declara- 
tion only, the relief for injunction being said to bea 
mere consequential relief andthe suit being dismiss- 
ed the judgment-debtor in appeal prayed for allowing 
alternative relief of refund of amount of Rs. ¢0,00U 
paid by him to the decree-holder under the com- 
promise : 

Held, that as no court-fees were paid on Rs. 80,000 
and consequently no issue being framed on the point 
in trial Court, there beingno pleading, the alter- 
native relief for refund could not be allowed in ap- 
peal. 

A compromise entered during the pendency of an 
appeal before the High Court, on behalf of the minors, 
in contravention of the provision of O. I, rr. 6 
and 7, without the sanction of the Court, is not binding 
on the minors. l 

- F. C. A. from the decree of the Senior 
Sub-Judge, Hissar, dated February 1, 
1933. 

_ Messrs. Shamair Chand, Sham Lal, J. L. 
Kapur, Parkash Chand and Yashpal, for 
the Appellant. l 

Messrs. Mohammad Amin Khan and 
Mohammad. Din Jan, for the Respondents. 

Bhide, J.—This is a plaintiff's appeal, 
arising out of a suit for a declaration that 
the defendants are debarred from exe- 
cuting the Privy Council decree in Suit 
No. 97 of 1918, instituted in the Court of 
the Senior Subordinate Judge, Hissar, and 
for an injuuction restraining them from 
executing it. The facts which ledto the 
suit were as follows: On May 30, 1914, three 
brothers named Thomas Skinner, Kobert 
Skinner and George Skinner entered 
into an agreement with R. H. Skinner, 
the plaintiff, for sale of certain villages 
in the Hissar District for a sum of 
Rs. 4,23,000. Rs. 5,000 were to be paid 
in cash and one lac’ of rupees by June 18, 
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1914. The balance. was to be pid by 
transfer and adjusiment of accounts in the 
Bank of Upper India. The first two con- 
ditions were fulfilled, but the third one 
was not, with the result that a sum of 
over Rupees three lacs remained due from 
the vendee. The vendors instituted .a 
suit against the vendee R. H. Skinner 
(Suit No. 97 of 1918, referred to as Suit 
No. 97 of 1918 in the judgments, but really 
instituted in 1917) for specific perform- 
ance of the contract hy paymént of this 
sum and obtained adecree from the Court 
of the Senior Subordinate Judge, Hissar, 
on July 9, 1918. The vendee appealed 
to the High Gourt and during. the pen- 
dency of the appeal, the legal representa- 
tives of Robert Skinner and George Skinner 
who are the defendants in the present 
suit are alleged to have entered into a 
compromise with the present plaintiff on 
November 5, 1923, giving up their rights 
in the suit entirely for a consideration of 
Rs. 80,000, which was paid to them. The 
compromise, however, was not presented 
to the Court and was, therefore, . not 
embodied inthe decree. The reason given 
for adopting such an extraordinary course 
is that all the plaintiffs in that case had 
not entered into the compromise. The 
decree of the Senior Subordinate Judge 
was affirmed by the High Court on Nov- 
ember 26, 1923. The vendee appealed 
to their Lordships of the Privy Council, 
but there also the compromise was not 
mentioned. The appeal was dismissed by 
their Lordships, though with a slight 
modification of the decree, which is not 
material for the purposes of the present 
suit. The decree of their Lordships of the 
Privy Council was passed on December 
16, 1927. The defendantsin the present 
suit who were parties to the aforesaid 
compromise did not appear before their 
Lordships of the Privy Council. 

The defendants did not at first make 
any attempt to execute the decree in their 
favour but oue Shankar Das, who had 
a decree against the present plaintiff 
R. H. Skinner, attempted to execute it 
When the question of execution of the 
decree was thus raised, R. H. Skinner 
presented an application to the executing 
Court under O. XXI, r. 2, Civil Procedure 
Code, on December 17, 1923, stating the facts 
relating to the compromise and praying 
that the decree may be recorded as satis- 
fied. The executing Court, however, dise 
missed this application, holding that the 
alleged compromise could not be taken 
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notice of by it, as it was arrived at during 
the pendency of the appeal in the High 
Court, but was not presented to the High 
Couri and was not embodied in the decree. 
This order was passed on October 29, 
1924, (vide Ex. D-2, and the order thereon). 
Shankar Das’s applic tion was thereafter 
dismissed, as he had no right to execute 
the decree in the manner in which he 
sought to*do so. Nothing further happened 
till August 1, 1929, when the present 
defendants made an application for exe- 


; cution of the decree passed by their Lords 


ships of the Privy Oouncil on December 
17, 1927, ignoring the alleged compromise. 
R. H. Skinner then ‘instituted the present 
suit for a‘declaration and injunction in 
order to prevent the execution of the 
decree. The suit was resisted by the 
defendants on various objections, most of 
which were upheld by the trial Court and 
the suit was dismissed. From this decisicn, 
R. H. Skinner has presented this appeal. 
Before proceeding to discuss the merits 
of the appeal it may be stated that only 
geome of the defendants, in Suit No. 97 of 
1918 had entered into a` compromise with 
the present plaintiff and it is only against 
them that the present suit was instituted, 
The plaintiff does not dispute the right of 
the other decree-holders to execute the 
Privy Council decree in question. 

The main points urged in this appeal 


were that the trial Court has érred in 


holding: (1) thatthe suit was not main- 
tainable ; (2) that it was time-barred: and 
(3) that the compromise alleged by the 
plaintiff was not binding on the defendants. 
I shall take up these points in the above 
order. As regards the first point, the trial 
Court has held that the alleged compromise 
could be pleaded as a bar to execution 
only in the executing Court as that Court 


-alone has jurisdiction to decide all ques- 


tions relating to execution, discharge and 
satisfaction of a decree according to the 
provisions oi s. 47, Civil Procedure Code, 
and therefore a separate suit was not 
maintainable for the purpcse. There 
appears to be a‘considerable divergence 
of judicial opinion on the question as to 
whether apre decree compromise, such as 
is relied on in tLe present case, can be 
pleaded as a bar to execution in the 
executing Court only, or whether it must 
be enforced, if at all, by obtaining an in- 
junction in a separate suit. -The Bumbay 
and Madras High Courts take the former 
view: see Laldas v.’.Kishordas (1) and 

(1) 22B 463, : _ 
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Chidambaram Chettiar v, Krishna. athiyar 
(2), while the Calcutta and Rangozn High 
Courts take the latter view; see Has an Ali 
v, Gauzi Ali Mir (3) Chhote Narci: Singh 
v. Rameshwar Koer (4, Mulla Ramzan v. 
Maung Po Kyaing (5) and M. E. Moola & 
Sons, Ltd. v. Chartered Bank of India 
Australia and China (6). The Calcutta as 
well as the Rangoon High Courts have 
dissented from the Bombay Full Bench 
ruling. The Madras rulings proceed largely 
on the principle of stare decisis; see Venkata- 
subba Mudalay v. Manickammal (7). There 
is no ruling of this Court on all fours 
with the present case: but the rulings re- 
ported in Dilsukh Rai v. Lachhman Das(8), 
and Ram Das v. 8. P. Netto, 67 Ind. Cas. 
753 (9), so far as they go, appear to be in 
favour of the appellant. 

In Dilsukh Rat v. Lachhman Das (8), a 
pre: decree arrangement was pleaded ‘by 
the judgment debtors on the basis of which 
they claimed that they were hot personally 
liable in spite of the provisions jn the 
decree to the contrary. Chidambaram 
Chettiar v. Krishna Yathiyar (2), referred 
to above, was relied on by the appellant in 
that case. The learned Judges pointed 
out that the Madras ruling had been dis- 
sented from by the Calcutta High Court 
and was, morever, not exactly applicable to 
the case before them. For, the question 
before them was not whether the decree 
should or should not be executed but whee 
ther the Court should depart from the terms 
of the decree and decline to execute it 
personally against the judgment-debtors, 
They held that the compromise alleged by 
the judgment-debtors, if given effect to 
would involve variation in the terms of the 
decree and this was beyond the powers of 
an executing Court. In Ram Das v. S.P, 
Netto, 67 Ind. Oas. 753 (9), the question was 
whether an order of discharge passed in 
insolvency proceedings could be pleaded in 
bar of execution of æ money decree. It 
was held that the plea could have been 
taken up during the pendency of the suit 


(2) 40 M 233; 37 Ind. Cas. 836; A I R1918 Mad 
1174; 32M LJ 13; 21M L T 24;5 LW 132- 
aoe 5 132; (1917) M 

(3) 31 C 179. 

(4) 6 > wo : 

(5) 4 R118; 96 Ind. Cas. 773; A I R 1926 I : 
5 Bee LJ 41. penne 140 
36° DR 685; 107 Ind. Cas. 860; AI R 1928 Rang, 


(7) 49 M 513; 98 Ind. Cas 428; A IR 1928Mad. 582: 

OE ae ern 

: ) an, 4; $ C ” 156: 2 ‘ 

71;9 Lab. Ld 7.. a 
(9) 67 Ind. Cas. 753; 64 P R 1992, 
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which réSulted in the decree, and the exe- 
cuting Court had no power to go behind the 
decree. . 

Section 47, Civil Procedure Code, is no 
doubt, very widely worded and lays down 
that all questions relating to the execution, 
'discharge and satisfaction of a decree shall 
be determined by the Court executing the 
decree. But there is, I think, an essential 
distinction between the functions of a Court 
which adjudicates on the rights of the 
parties and embodies the decision in a 
- decree and the functions of a Court whose 
duty is merely to execute such a decree. As 
pointed out by the learned Judges of the 
Calcutta High Court in Hassan Ali v Gauzi 
Ali Mir (3), s. 244, Civil Procedure Code, 
188z, (which corresponds to s. 47, Civil 
Procedure Code, 1908) presupposes the exis- 
tence of a decree which is validly suscep- 
tible of execution. The executing Court 
can, therefore, only go into matters relating 
tothe execution, discharge or satisfaction 
of the decree which arise after the decree 
came into existence and result in its dis- 
charge or satisfaction and not into a pre- 
decree compromise like the one pleaded in 
this case which practically mullifies the 
decree. I respectfully concur in this view 
and hold that the compromise in question 
could not be pleaded as a bar in execution 
proceedings, and that a separate suit for 
declaration of the plaintiff's rights (such as 
they might be) on the basis of the compro 
mise is maintainable. . 

_ The next question for consideration is 
that of limitation. The learned Judge of 
the trial Court was of the opinion that the 
cause of action arose wher? the appellant's 
application uuder O, XXI, r. 2, referred to 
above, for recording satisfaction of the 
decree was dismissed on October 29, 1924, 
and that the suit being governed by Art. 120, 
Limitation Act, and having been instituted 
more than six yearsaifter the cause of action 
arose, i. e., on April 21, 1931, was barred by 
time. As regards the application under 
O. XXI, r. 2, it must be noted that it was 
not contested by the present defendants 
who did not put in appearance. The exe- 
cuting Court dismissed the application, but 
the plaintiff could have no cause of action 
against the defendants unless and until 
they repudiated the compromise and sought 
to execute decree. It is admitted that no 
application for execution of the decree was 
made by the present respondents till 
August 1, 1929, and they had not repudi- 
ated the compromise in question on any 
previous occasion. In the circumstances, 
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e present suit appears to be clearly within. 
ime. | 
The next point for consideration is whe- 
ther the compromise alleged by the plain- 
tiff, even if it was entered into, has any 
legal effect and is binding on the defend- 
ants. The learned Judge of the trial Court 
has held that the agreement was not bind- 
ing because (a) it was entered iogo during’ 
the pendency of the appeal in the High 
Court and was superseded by a decree, and 
(b) secondly, because it was effected with- 
out the sanction of the Court in contravention 
of the provisions of rr. 6and 7 of O. XXXII, 
Civil Procedure Code, .and- was not for the 
benefit of the defendants, all of whom 
except defendant No. 1 were admittedly 
minors onthe date of the alleged compro- 
mise. As regards the first point, the learned 
Judge has relied on Expl. 4 to s. 11 
Civil Procedure Codeand Hem Raj v. Dost 
Mohammad (10) and Benodi Lal Pakrashi 
v. Brajendra Kumar Saha (l1), and 
I agree with the view taken by him in 
the circumstances of the case. Accords, 
ing to the alleged compromise, the defen- 
dants gave up their rights entirely in lieu 
of a consideration of Rs. 80,000 which was 
paid to them. Consequently, after the pay- 
ment of that sum, they were not entitled 
to any decree at all. It was, therefore, in- 
cumbent on the present appellant to raise 
this plea in the previous suit in view of 
4to s. 11, Civil Procedure Code, 
and as he did not do so, it seems to me 
that he 1s now debarred from raising it. 
It was conceded by the learned Counsel for 
the appellant that the mere fact that com- 
prcmise was effected with some of thé 
plaintiffs’ only was no bar to its being 
presented tc the Cotrt and the Court could 
have dismissed the suit so far as those 
plaintiffs were concerned. As the parties 
proceeded with the suit itis the decree of 
the Court and not the alleged compromise 
that must be held to have determined thé 
rights of the parties finally. A. similar view 
was taken in Hem Raj v. Dost Mohammad 
(10), in which the plaintiff- tried to enforced 
a lease which he had obtained before the 
decree in a previous suit, but which he 
didnot bring to the notice- of the Court 
and was consequently held to be super- 
seded by the decree. Benodi Lal Pakrasht 
v. Brajendra Kumar Saha (11) would also 
appear to support the view. It is true that 


. (10) 1 Lab, 445; 57Ind. Cas. 153; A I R 1921 Lah. 
ep ZU PLR (1) 117; 136 P L R 1920; 3 Lah, L 


0. 
(11) 29 O 810; 6 O W N-838, i 
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the point was raised there in the executing 
Court, but the learned Judges did not base 
‘their decision on the want of jurisdiction 
in that Court. The decision in Ram Das v. 
_&. P, Netto, 67 Ind. Cas. 753 (9), also ap- 
pears to me to support the respondents. It 
.wag held in that case that a plea as regards 
the discharge of a debt in insolvency pro- 
ceedings “which could have been taken 
during the pendency ofa suit could not 
be raised after the decree asa bar to its 
execution. 

In view of the above finding, it seems 
unnecessary to go into any other question 
for the purpcses of this appeal. But I may 
add that the compromise was clearly in 
contravention of the provisions of O. XXX, 
rr. 6and 7, Civil Procedure Code, and 
was, therefore, not binding on defendants 
Nos. 2to5 who were minors on the date 
of the alleged compromise, as sanction of 
the Court was not obtained. It is also not 
shown haw the compromise can, be said to 
have been for the benefit of the minors, as 
the appellant was liable to pay a sum of 
over three lacs, while he paid only a sum 
of Rs. 80,000 according to the alleged com- 
promise, and the minors continued to be 
still liable to the Bank of Upper India for a 
large sum, as pointed out by the learned 
Judge of the trial Court, as the encumbrance 
in favour of the Bank was not cleared. The 
learned Counsel for the appellant urged in 
the end that his client should at least be 
allowed a refund of the sum paid by him, 
with reasonable interest and that the de- 
fendants should-be restrained fromm execute 
ing the decree until they make such refund. 
The learned Counsel for the respondents 
opposed this request on the gound that 
this point was neither pleaded nor put in 
issue. He pointed out that. Mrs. Rosalind 
Skinner, defendant No. 1, had alleged 
that the stm of Rs. 40,000 received by her 
was repaid by her to an agent of the appel- 
lant soon afterwards. He contended fur- 
cher that it was not’shown that the guar- 
dians of these defendants who were minors 
had spent the money for the benefit of the 
minors. “The learned Counsel forthe ap- 
pellants conceded that there was no specine 
“issue on the question raised by him, but 
pointed out that the plaintiff had prayed 
for such alternative relief ashe might be 
found to be entitled-to and urged that 
it was always open to the Court to order 
such refund by way of restitution or 
damages. : T 

In my opinion, there is -force in the 
respondents’ Çounsels contention The 
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plaintiff sued only for a declaration and an 
injanction. He valued the suit arbitrarily 
at Rs. 11,00) and paid court-fees of Rs. 10 
only in the first instance. On an objection 
being raised, the plaintiff's Counsel con: 
tended that the suit was only for a declarae 
fion (the injunction being only a cone 
sequential relief) and hence the court-fee. 
was sufficient (vide his statement dated 
November 23,1931 on the record). He was 
required to pay’ court-fee on Rs. 11,000 but 
that was only on the arbitrary jurisdictional. 
value he had fixed. If he were suing 
for réfund of Rs. 80,000 he would have 
been required to pay court-fees on that 
amount but no such question was raised. If 
the question of refund had been raised, the 
minor defendants might have taken up 
other pleas and shown that the amount was 
not spent for their benefit, as is contended 
by the learned Counsel for the respondents, 
Moreover, when the suit was instituted, the 
defendants had merely applied.for execu- 
tion and had ‘not. realized anything. The 
plaintiff may become entitled to a ‘refund 
of Rs. 80,000 if the defendants succeed in 
realizing Rs. 80,000 or more. As matters 
stood at the date of the suit, the plaintiff 
could only’, sue for an injunction to restrain 
the defendants from executing the decree. 
If they execute it and realize anything in 
breach of the alleged contract it may be 
open to the plaintiff to sue for damages for 
breach of the contract. Asa result of the 
above findings, I would dismiss this appeal 
but in view of all the circumstances leave 
the parties to bear their costs in this 
Court. | 
. Goldstream, J.—I agree. ' 
D, oe Appeal dismissed. 
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i {~v 1 LoBT-W1LLIAMS, J. 

' Srimati UMARANI BOSE AND ANOTAR — 

a a + PLAINTIFFS 

a -a -> MG7SUS i 

- > MODERN INDIA LIFE INSURANC 

A Co., LTD. — DEFENDANT f 


> Trisurance—Life)—Proof of. age— Sufficiency of— 


Held, production of documents satisfied requirements— 
Proof.of age should be required within limited time 
after issue of policy. ` 

"On the death of an assured, claim being made for 
the amount, the company refusedto accept the evi- 
dence of age submitted to them and refused to pay, 
A certificate of identity submitted to the company 


wasmedein the presence of and signed bya Magis- 
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trate, and it was stated therein that the age of the 
aseured was about 44. A medical certificate was 
given by the medical practitioner who wasin at- 
tendance upon the assured when he died and again 
his age was stated as about 44. Similarly, with re- 
gard to the employer's certificate, it also gave his 
age. Further, the plaintiffs submitted a certificate 
from the Officiating Oontroller of Examinations vf the 
Calcutta University in’ which it was stated that the 
person therein named P passed the Matriculation Exa- 
mination in the month of March, 191], and that his 
age was stated to be 20 years and 10 months in his 
application for permissionto sit for the examination 
which was dated January 13, 1911 : 
Held, that the company ought to have been satisfied 
with the proof of age submitted. 
' Dictum.— Owing to the fact that there is no general 
system of registration of births in this country and 
the consequent difficulties about proof of age, it 
would be a better policy on the part of insur- 
ance companies in India to refuse to issue policies 
without proof of age, or else to require thet proof of 
age shall be given withina limited time after the 
issuing of any policy. By these means the difficul- 
ties about proving age in India would be got rid of. 
Messrs. I. P. Mukherjee, P. N. Mullick and 
G. K. Dutt, for the Plaintiffs. 
Messrs. Sudhis Roy and S.Chatterjee, for 
the Defendante 
_ dudgment.—VThis is a claim by the 
widow of one Promothc Nath Basu and her 
. minor sun against the Modern India Life 
Insurance Co., Ltd, in respect of certain 
policies of insurance taken out by her hus- 
band. ‘The policies were six in number and 
were for a total sum of Ks. 3,000. She claims 
this sum and interest. The only defence is 
-< that the plaintiffs have failed to fulfil cer- 
tain conditions which formed part of the 
policies and were the basis of the contracts, 
but the only condition upon which the: de- 
fendant company has relied atthe hearing 
is that the plaintiffs failed to give reasonable 
evidence of the age of the assued at the 
time the policies were issued-and the con- 
tention put forward on behalf of the defen- 
dants really means, though evidence of age 
has been given of a person named Promotho 
Nath Basu, the 
identify that person with the assured. 
The issue therefore, which I have to try is 
- whether the company acted unreasonably in 
refusing to pdy tLe plaintifis the sum claim- 
ed; that isto say,: whether they ought or 
ought not to have. accepted the evidence of 
age submitted to them onthe part of the 
plaintifs. Now on the claim being made 
by the plaintifis, the company sent certain 
foins totLem to be tilled up aud asked for 
Certain docun:ents: ope was a certificate of 
identity; another was a certificate of death, 
and another, was a Certificate of the assured’s 
employer, the jourth was an entry irem the 
death 1egister cf the Municipality where the 
assured lived, and evidence cf age was re- 
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quired. All this information was. given. 
The certificate of identity was made in the 
presence of and signed by a Magistrale, and 
it is stated tLerein that the age~ of the as- 
sured was about 44. A medical certificate 
was given by tke medical practitioner who 
was in attendance upon the assured when 
he died and again-his age wes stated as 
about 44. Sinilarly, with regard to the 
employer's certificate, it also gave his age. 
Furiher, the plaintiffs submitted a certifi- 
cate from -he Officiating Controller of 
xaminations of the Calcutta University in 
which it was stated that the person there- 
in’ named Piomotho Nath Basu passed the 
Matriculation: txamination in the month of 
March 1911 and that his age was stated to 
be 20 years and 10 months in his applica» 
tion for permission to sit for the exami- 
nation which was dated January 13, 1911. 
The defendant company purported: to be 
dissatisfied with all this evidence and certi- 
ficate, as stated in their letter of August 
31,1935. With regard to the certificate 
from the University which they refer to as a 
statement, they requested the plaintiffs to 
submit the Matriculation Examination cer- 
tificate or the name of the school from which 
the assured matriculated, with the date of 
Matriculation. The Matriculation certificate 
having been lost long ago, the plaintiffs had 
to’ fail back upon the secondary requisition 
made by the defendant company, and sup- 
plied the name of the school in which the 
assured matriculated which was all that 
they were asked to do. Having done so, 
the company then began making a series 
of further questions. ‘they “wanted to know 
where -the schcol was, The plaintiff's soli- 
citors replied that -everybody-in -Calcutta 
knew’ perfectly well that that school had 
gone out of existence. -To-day Counsel’ on 
behalf of the company ‘has even -gone 
further in taking a number of objections-to 
the evidence submitted, doubtless upon the 
instructions of his clients,-who, in my opin- 
ion, are concerned only-with an attempt to 
delay paymentof this just claim so long 
as ‘they -possibly can. With -regard to 
the Matriculation certificate the only ob- 
jection taken is that it is: not in’ the same 
form asthe original certificate granted to 
the assured, the answer to this being that 
the Senate of the University has decided 
not to issue such certificates in the same 
form ‘as tLe original . certificate to any body 
claiming on behalf of a deceased person or 
to an insurance company interested: in 
his estate. The certificate given in ‘this 
case was the -usual certificate given by the 
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University to persons placed in the position 
of the plaintiffs. Another point was taken 
that the: proposal -form showed’ that the 
assured had signed the form in Calcutta, 
whereas there was some not. very reliable 
evidence to show that he was notin Cal- 
; Cutta at thattime. I am at aloss to under- 
stand what importance can be placed upon 
the qugstion whether he was in Calcutta or 
at-any other place when the proposal was 
signed, and this point after occupying the 
time of the-Court for sme little time was 
abandoned. Another point taken in the 
` ‘etter of August 31 apparently was concerned 
with the question whether thé assured was 
bald-headed or -not. This also seemed to 
me ‘to be of little importance and this also 
has been abandoned. Finally, Counsel 
appearing for -the defendant company, on 
‘instructions, objected to the whole of. the 
documents and the correspondence and 
refused to admit them. Such’ an attitude is 
adopted only by ‘2 person or persons who 
-desire to putas many difficulties as they 
possibly can in the way of a plaintiff, re- 
gardiess of the fact that they are wasting 
the time of the Court. Later on the docu- 
monts andthe correspondence were admitte 


ed. 

All these petty objections have been 
raised on behalf of the defendants in res- 
pect of the man who was their own medi- 
cal officer, and appointed as such to deal 
with their business in Gourpore, and at the 
time when he applied for this post it was 
stated that he was then 42 years of age. 
Nevertheless, the defendants say: that they 
, ere contesting this claim on a question of 
principle. I was somewhat at a loss to 
understand what the principle involved was, 
until I heard in the cross-examination of 
Mr. Saha, the only witness called for the 
defendants, that terms of settlement had 
been suggested by a Mr. Malay Banerjee, a 
gon of one. of the - directors, Mr. Satish 
Ohandra Banerjee, so far back as August 


1935, in which it was suggested that pay-: 


ment should be accepted by instalments.. 
Mr. Saha said that he had no knowledge of: 


these offers, but-Mr. Malay Banerjee, though’ 


I was informed that he was in Calcutta has 
not been called on behalf of the defen- 
dants to contradict the suggestion which was 
made. Butin addition to this: statement, 
which was really only in the nature of a 
suggestion and was not evidence, Mr. Saba 
informed me that it was difficult to say 
whether his company ` was solvent in the 


year 1935, and further that it was in a. 
“little financial difficulty”in 1936, I asked 
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him whether all other claims had bsen 

“paid by his company at or «bout this time, 
and he said that he thought that more than 
one claim, at any rate, had been paid during 
that year. 

The “‘little Gnancial difficulty” to waich he 
referred arose apparently because the 
Government of India issued a notice on 
April 21, 1936, to the effect that it had been 
brought to the notice of the Governor- 
General in Council that continual default had 
been made by the Modern India Life Ince 
surance Oo., Lid. in complying with the 
requirements of the Indian Life Assurance 
Oompanies Act, 1912, in particular in the 
failure -although frequently called upon to 
do so, to deposit with the Controller of Cure 
rency Government securities as required 
by the provisions of the Act, and that by 
reason of such default the penalties and 
liabilities prescribed in s. 34 of the Act 
appeared to the Government of India to 
have been incurred by the company and 
by the officers of the company therein name 
ed. In view of these facts I am driven to 
think that the real reason for resisting 
the claim of these plaintiffs was that this 
company wasin an embarrased financial 
‘position at the time, and desired to put off 
as long as possible having to make any 
payment. The requirement that proof of 
age shall be given by an assured person is, 
of course, a reasonable requirement. The 
question is waether proof of age in this 
case had been given ofsuch a character 
that the company ought to have been satis- 
fied with it and ought to have considered 
it. reasonable. With regard tothat, I refer 
especialiy to the fact that the- plaintiffs actus 
ally complied to the letter with the specific 
requirements male by the company. Even 
when that had been done, the company. 
was not. satisfied and put forward further 
enquiries. 

_ Taking all these things into cansideration 
I géonsider that the company ought to have 
been satisfied with the proof of age sube. 
mitted on behalf of the plaintiffs. Owing to 
the fact that there is no general system of 
registraticn of births ia tnis csuatry and 
the consequent difficulties about proof of 
age, I should’ have thought that it would 
have been better policy on the part of ine 
surance companies in India to refusa to 
issue policies without proof of age, or else 


` to require that proof of age shall be given 


within alimited time after ths issuing of 
any policy. By this means these diticulties 
about proving age iw: India would be got 
rid of. I am well aware that this is no§ 


` igë 


“the custom in England, but the conditions 
there are different, and, as everybody knows, 
„there is a complete system of registration 
-of births and there is generally no difficulty 
„in proving the age of any person. In these 
circumstances I am satisfied that the 
` plaintiffs have proved their claim and 
‘their right to this money, and there must 
“be a decree for Rs. 3,000 with interest at 

6 per cent. from August 12, 1935, and costs. 


Ne Suit decreed. 


ALLAHABAD HIGH COURT 
Civil Revision No. 362 of 1936. 
April 6, 1937 
y Nuamat ULLAN, d. 
. BRIJ MOHAN DAS—DEOREE-ROLDER— 
` APPLICANT 
VETSUS 
Musammat PIARI—Onsrctor— 
an OPPOSITE Party. 
` Execution—Decree binding—Executing Court can- 
‘not impugn validity of decree—Jurisdiction of Court 
‘passing decree dependent on certain facts—Haxecut- 
ang Court, if can take evidence in proof of such 
facts—U. P, Agriculturists' Relief Act, (XXVII of 
1934), s. 7—Civil Precedure Code (Act V of 1908), 
8s. 20, 21—S. 7, scope of—It modifies operation of 
B.:20, Civil Precedure Code, regarding place of 
suing—Suit against agriculturist not brought in 
Court where he resided- Ex parte decree—Execution 
~-Objection that Court passing decree had no juris- 
diction, if can be raised in execution proceedings in 
view of principle of s. 21, Civil Procedure Code. 
» It isnot permissible for the Court executing a 
decree to embark on aninquiry into facts which, if 
established would show that the Court passing it had 
ho jurisdiction to pass it. Where the jurisdiction of a 
Court to pass a decree depends on the existence of cer- 
. tain facts, the Court execnting the decree shall refuse to 
- take evidence in proof of those facts for the purpose of 
etermining the jurisdiction of the Qourt passing 
the decree. Cantonment Board v. Kishen Lal (1) 
and. Tahir Hasan v. Chander Sen:(2), referred to, 
„Section 7, U. P. Agriculturists' Relief Act, does 
not confer or take away jurisdiction from any Court. 
It merely modifies the provisions of the Civil Pro- 
cedure Code, as regards the place of suing. Ac- 
cording tothe Civil Procedure Code, a plaintiff may 
_§ye in one of several Courts mentioned in s. 20, 
For the convenience of agriculturists, s. 7 has limit- 
ed the choice of the plaintiff as regards forum to 
the Court within whcse jurisdiction the agriculturist- 
Gefendant resides. Section 2], Civil Procedure Code 
is in no way excluded by s. 7ofthe Agriculturists’ 
Relief Act. e 
_ Where in execution of an ex parte decree, passed 
in. a suit brought against an agriculturist in a 
Court in accordance with s. 20, Civil Procedure Code, 
but not in a Court where the defendant resided as 
required by s. 7, U. P. Agriculturists’ Relief Act, 
the judgment-debtor ‘cannot object, in execution pro- 
ceedings that the decree could not be executed as 
the Couit. passing it had no jerisdiction, in view of 
the principle undeilyipgs, °% Civil Procedure Code, 
though the section does notin terms apply to the 
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O. R. against an „order of the Munsif, 
Jaunpur, dated January 30, 1936. 
Mr. Harnandan Prasad, for the Applicant. 
Mr. Gopalji Mehrotra, for the Opposite 
Party. 
‘Order.—This is a revision under s.115, 
Civil Procedure Code, against an order pass- 
ed by the Munsif of Shahganj in execution 
proceedings. The appellant Brij Mohan Das 
obtained an ex parte decree against the 
opposite party, Musammat Piari, for a sum 
of Rs. 550 in asuit, which, so far as the Civil 
Procedure is concerned, could be instituted 
in Benares and also in Jaunpur, the plaintiff 
having the choice of forum. The judgment- 
debtor resides in Jaunpur District and the 
decree-holder obtained a certificate of 
transfer of the decree for. execution in 
Jaunpur. When he applied tothe Court. at 
Jaunpur for execution of; his decree, the 
judgment debtor objected on the ground 
that the Court which passed the decree 
sought to be executed had no jurisdiction, 
ashe (the judgment debtor) was an agri- 
culturist andthe suit against him could be 
‘instituted only in the District in which he 
resided. The Court.executing the decree 
gave effect to this objection, holding that 
the Benares Court had. no jurisdiction to 
pass the decree under execution. It is 
contended in revision that. this view is 
erroneous. 
In my opinion the order of the lower 
Court cannot be supported. It is not dis- 
puted that, but for the Agriculturiste’ 
Relief Act, the Court which passed the 
decree had jurisdiction to entertain the suit 


-brought by the appellant and to pass a 


decree on proof of his claim. The opposite 
party did not appear and did not raise the 
question as regards the forum selected by 
the appellant. She could have pleaded that 
she was an agriculturist and, therefore, the 
suit should have been instituted in the 
Jaunpur District only., She did ‘not avail 
herself of the opportunity to raise such ia 
plea and allowed an ex parte decree to be 
passed against her. It is a well-known 
rule that the Court executing the decree 
cannot go behind it and allow its validity 
to beimpugned. The case in which the 
Court executing the decree can. disregard 
its apparent tenor are laid down in Canton- 
ment Board v. Kishen Lal (1) and Tahir 
Hasan v. Chander Sen . (2). The present 


(1) (1934) A LJ 409; 149 Ind. Oas. 636; AI R 1934 
All, 609;6 R A -933;18 R D275; L R 15 A’ 
326 Rev. 

(2) (1985) AW « 867; 157 Ind. Oas. 611; AI R 
1985 All. 678; 58 A 98; 1935 4 L R 809; 8 RA 190, 
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case does not fall within any of the excep 
tions therein referred to. Broadly speaking, 


it is not permissible for the Court execut- 


ing the decree to embark on an inquiry 
into facts which, if established, would show 
that the Court passing it had no jurisdiction 
to pass it. Where the jurisdiction of a 
Court to pass a decree depends on the 
existence of certain facts, the Court exe- 
euting the decree shall -refuse to take 
evidence’ in proof of those facts for the 
purpose of determining the jurisdiction of 
the Court passing the decree. 

In the present case the lower Court was 
invited to hold that the opposite party was 
an agriculturist—a fact which did not ap- 
pear on the face ofthe record. The Court 
enquired into that question and found that 
she was so. It may be pointed out that the 
fact that she was an agriculturist itself 
does not attract the application of s. 7, 
Agriculturists’ Relief Act, which enacts, 
inter alia, thit notwithstanding anything 


-contained in any other enactment for the 


time being in force, every suit for recover- 
ing an unsecured loan in which the defen- 
dant, or where there are several defendants, 
any of the defendants, is an agriculturist, 
shall be instituted and tried in a Court 
within the local limits of whose jurisdic- 
tion the agriculturist-defendant, or any of 
the agriculturists defendants, where there 
are more than one such defendants, actually 
and voluntarily resides. It will be seen 
that another condition precedent to the 
application of s.7 is that the suit should 
he “for recovering an unsecured loan”. 
“Loan” is defined in the same Act as mean- 
ing: 

fen advance to an agriculturist, whether of money or 
in kind, and shall include any transaction which is in 
substance @ loan.” 


There are some exceptions engrafted on 
the definition of “loan”, which may be 
ignored for the purposes of this case. It 
is perfectly clear that before the Oourt 
executing the decree can entertain a plea 
of this kind, it must be prepared to take 
evidence on two questions, firstly, that the 
objector was an agriculturist, and secondly, 
that the suit resulting in the decree sought 
to be executed was for recovery of an 
unsecured loan, as defined in the Agricul- 
turists’ Relief Act. In my opinion the Court 
executing the decree will travel beyond its 
competence if it allows .the iudgmente 
debtor to raise questions of fact on proof.of 
which it may appear that the decree 
sought to be executed was passed. by a 
Court which had no-. jurisdiction. I am 
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also of the opinion that s. 7, Agriculturists 
Relief Act, does not confer or take away 
jurisdiction from any Oourt. It merely 
modifies the provisions of the Civil Proce- 
dure Code as regards the place of suing. 
According tothe Civil Procedure Code, a 
plaintiff may suein one of several Courts 
mentioned ins. 20. For the convenience of 
agriculturists s. 7 has limited the choice 
of the plaintiff as regards forum to the 
Court within whose jurisdiction the agri- 
culturist-defendant resides Section 21, 
Civil Procedure Oode, which is in no way ex- 
cluded by s.7 of the Agriculturiets’ Relief 
Act provides: 

“No objection as tothe place of suing shall beal- 
lowed by any appellate or revisional Court, unless 
such objection was taken in the Court of first instance 
at the earliest possible opportunity and in all cases 
where issues are settled at or before such settlement, 


and unless there has been a consequent failure of 
justice,” 


If the view taken by the lower Court be 
accepted as correct, the result will be a 
great anomaly. Ifthe decree sought to he 
executed were appealed from and the 
question of jurisdiction such as is raised in 
this case were raised for the firet time in 
appeal, s. 21 will bea bar to the appellate 
Court entertaining such objection. but 
-ex hypothesi the Court executing the decree 
can maintain such objection and do what 
the Court of appeal could not have done. 
It is trues. 21 does notin terms apply to 
the’ present case. I referto it in order to 
show the startling result which will hap- 
pen if the view taken by the lower Court 
be accepted as correct. For these reasons 
I hold that,-in the first place, the Court 


~ 


` executing the decree had no power to ques» 


tion the validity of the decree which it was 
called upon to execute, and secondly, it cane 
not be said that the Court which passed it 
had no jurisdiction to pass it, the nature 
of the suit and the amount claimed being 
well within its jurisdiction. The result is 
that this application is allowed with costs, 
“the order of the lower Court is set aside and 
the case is sent back to that Court with the 
direction that the decree be executed ac- 
cording to law. 


D. Case remanded, 
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CALCUTTA HIGH COURT 
Civil Appeal No. 246 of 1936 
; ' December 10. 1936 
____ Nast ALI AND R. O. Mitrer, JJ. 
»  MAHIGANJ LOAN OFFICE, Ltp.— 
J UDGMENT-DeptoR— APPELLANT 


VETSUS 
. BEHARI LAL CHAKI —Decrer-HOLDER-— 


P RESPONDENT 

. Civil Procedure Code (Act V of 1908), s. 47, 
O, XXI, r. 2~-Scheme sanctioned by Court after 
decree—Objection that decree has become incapable of 
execution—-Whether comes within s. 47—Adjustment 
not consented to but made binding by operation of 
law-—-Whether within O. XXI, r. 2—Jurisdiction— 
Error of judgment and usurpation of power—Dis- 
tinction—Erroneous order—Whether can be challeng- 
ed collaterally. 

Where a scheme in regard to a bank has been 
ranctioned by the Court after the decree and the 
objection of the judgment-debtor is that by reason 
of the sanction of the Court the scheme has 
superseded the decree with the result that the decree 
‘has beccme incapable of execution, the objection 
relates tothe execution ‘or discharge of the decree 
a consequently comes within s. 47, Civil Procedure 

ode, 


Order XXI, r. 2, contemplates an adjustment to 
the satisfaction of the decree-holder. A scheme 
‘agreed upon by the majority of creditors and 
made binding on the minority in spite of their 
opposition by the order of the Court cannot be 
said to be an adjastment to the satisfaction of 
the creditors who oppose it. The rule contemplates 
an adjustment which is binding between the decree- 
holder and the judgment-debtor as an agreement by 
reason of their consent to it. It does not contem- 
plate an adjustment which, although not consented 
ie oS binding by operation of law. [p. 199, 
col. 1. 

‘By ‘jurisdiction’ is meant the authority which a 
Court has to decide matters that are litigated before 
it or to take cognizance of matters presented in a 
formal way for its decision. This authority may be, 
‘subject to certain limitations imposed upon it 
by law; such limitations may be either as to the 
„kind or nature of the actions and matters of which 
the particular Court has cognizance or as to the 
area over which the jurisdiction shall extend, or it 
may partake of both of these characteristics. Since 
the jurisdiction isthe power to hear and determine 
a case, it does not depend upon the regularity or 
the exercise ofthat power or upon the correctness 
of the decision pronounced. There is a clear dis- 
tinction between the jurisdiction of the Court to 
try and determine a matter and the erroneous action 
_of such Court in the exercise of that jurisdiction. 
The former involves the power to act at all, while the 
latter involves the authority to act in a particular 
way in which the Court does act. The boundary 
between an error of judgment and the usurpation of 
power is this: the former is reversible by an Ap- 
pellate Court within a certain fixed time and is, 
therefore, only voidable; the latter is an absolute 
nullity. When parties are before the Court and 
present to it controversy which the Court has autho- 
rity to decide, a decision not necessarily correct, bub 
appropriate to that question is an exercise of judi- 
cial power or jurisdiction. So far asthe jurisdic- 
tion itself is concerned, it is wholly immaterial 
whether the decision upon the particular question be 
correct or incorrect. Were it held that a Court 


~ 


4 


| MAHIGANS LOAN OFPIOB, LTD. V, BERARI LAL OHAKI = (CAL.) 


17110, 


had jurisdiction to render only correct, decision 
then each time it made an erroneous ruling or 
decision, the Court would be without jurisdiction, 
and the ruling itself void. If aa order ofa Court 
is without jurisdiction, it is liable to be- challenged 
in a collateral proceeding as it is an absolute 
nullity. If it is merely an erroneous order which 
can be set right by the Court on its own motionor 
on an application for review by the party concerned 
or on appeal to a superior tribunal the propriety 
of such an order made in a cause in which the Court 
has jurisdiction cannot be challenged Scollaterally. 
Malkarjun v. Narhari (1) and Hriday Nath v. 
Ramchandra Barna (2), followed. 


©. A. from appellate order of the 
District Judge, Rangpur, dated May 14, 
1936. i 

Messrs. Jatindra Nath Sanyal and 
‘Madan Mohan ‘Malhotra, for the Appel- 
lant. 

Messrs. Bijoy’ Kumar Bhattaha rjee, 
Bireswar Bagchi and Priya Nath Bhatta- 
charjee, for the Respondent. i 


: Judgment.—The respondent was a 
depositor in the appellant banking com- 
pany. He gave notice for the withdrawal 
of his deposit and the deposit became 
repayable in August 1932. The appellant 
did not re-pay the money. On May 21, 
1933, a resolution was passed by the com- 
pany forembarking upon a scheme. The 
respondent filed asuit for the recovery.of 
his deposit the next day. On May 30, 
1933, the appellant filed an application in 
the original side of this Court under s. 153, 
Companies Act, for calling a meeting of the 
depositors including those who have filed 
‘suits and obtained decrees against the 
company. This application was granted. 
The respondent's suit for the recovery of 
his deposit was decreed on compromise on 
June 5, 1933. On July 2, 1933, the 
meeting. of the depositors was held and 
their majority in number representing 
three-fourths in value agreed to a scheme 
which was inconsistent with the terms of 
G.mpromise cn the basis of which the 
company allowed’a consent decree to be 
‘passed against itin favour of the respon- 
dent. The respondent received one instal- 
ment cf the decretal amount from the 
appellant in November 1933. The Court 
ultimately sanctioned the scheme on 
November 27, 1938. The company there- 
after did not pay the balance of the decre- 
tal amount. The decree-holder thereupon 
«put the: ċonsent decree into execution -on 
‘June 19, 1935. The company objected 
to the execution of the decree on the 
ground that the decree had become inca» 
ipable of execution by reason of the scheme 
sanctioned by this Court. The Subordi- 
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nale Judge of Rangpur who heard this 
Objection -held that so long asthe scheme 
Stood, the consent decree could not be 
executed.. He accordingly allowed the 
appellant’s objection. On appeal by the 
decree-holder to ‘the District Judge of 
Rangpur the learned District Judge held 
that the scheme was not binding on the 
decreé-holder, inasmuch as the intention 
of the cOmpany was to arrange matters 
with those dep3sitors who had not obtained 
decrees and not to make the scheme 
binding on those who had already obtained 
decrees. In this view of the matter 
the learned District Judge allowed the 
appeal and set aside the order of the 
learned Subordinate Judge. Hence this 
appeal by the judgment-debtor appellant 
company. 

The point for determination in this 
appeal is whether the le el istrict 
Judge was right in holding that the scheme 
was not binding on the respondent decree- 
holder. The learned Advocate appearing 
for the respondent decree-holder contends 
that the objection of the judgment-debtor 
that the scheme isa bar tothe execution 
of the decree cannot be entertained in 
this execution proceeding. In this case 
the scheme was sanctioned by the Court 
after the decree and the objection of 
the judgment-debtor is that by reason of 
the sanction of the Court the scheme has 
now superseded the decree with the result 
that the decree has now become incapable 
of execution. The objection raised there- 
fore,relates tothe execution or discharge 
of the decree and consequently comes with- 
in s. 47, Civil Procedure Uode. The 
learned Advocate also contends that the 
scheme is only an adjustment as con- 
templated by O. XXI, r. 2 of the Code and 
as it has not been certified or recorded as 
required by that rule, the executing Court 
cannot recognize this scheme. Order XXI, 
r. 2contemplates an adjustment to the satis- 
faction cf the decree-holder. The scheme 
which is agreed’ upon by the majority of 
creditors and is made binding on the 
minority: in spite of their opposition by 
the order of the Court cannot be said to 
be an adjustment to the satisfaction ‘of the 
creditors whoppose it. The rule con- 
templates an adjustment which is binding 
between the decree-hclder and the judg- 
ment debtor as an agreement hy reason 
of their consent to it. It dces not contem- 
plate an adjustment which, although not 
consented to, is made binding by operation 
of law. ‘The contention of the respondent 
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that the objection of the company cannot 
be entertained in this execution proceeding, 
is, therefore, overruled. 

We now come to the merits of the 
objection. It eannot bedisputed that the 
scheme; as it now stands by its terms, 
binds the respondent ‘decree-holder, as the 
scheme definitely includes the depositors 
who has filed suits or obtained decrees. 
There is no ambiguity in the language of 
the scheme. The petition of the company 
unders.153 for an order for calling a 
meeting, the order of the Court calling 
the meeting, the report of the Chairman 
and the report of the Manager of the 
company which were placed before us by 
the learned Advocate for the respondent 
make the position abundantly clear that 
the depositors who had already filed suits 
or obtained decrees were intended to be 
bound by the scheme. The execution 
Court cannot modify, alter or amend the 
scheme whichhas been sanctioned under 
s. 153. If there are circumstances to 
justify modification or alteration or 
amendment of the scheme bv excluding 
the depositors who had filed suits or 
obtained decrees, the remedy is to go to 


the Oourt which sanctioned the scheme. 


The learned Advocate for the respondent, 
however, contends that if the order of the 
Court sanctioning the scheme, so far as it 
relates ‘to the depositors- who had filed 
suits and’ obtained decrees, be without 
jurisdiction, it is not binding on the 
executing Court and the- executing Court 
can igaore it as if it had no existence. 
By ‘jurisdiction’ is meant 

“the authority whicha Gourt has to decide matters 
that are litigated before it or to take cognizance 
of matters presented in a formal way for its deci- 
sion: see Halsbury's Laws of England, Edn. 2», 
Vol. 9, p. 531." 


‘This ‘Authority may be, subject to cer- 
tain limitations imposed upon it by law; 
such limitations may ‘be either’as to the 
kind or nature of the actions and matters 
of which the particular Court has cogni- 
zance or as to the area’ over which the 
jurisdiction shall extend, or it may partake 
of.both of these characteristics. Since the 
jurisdiction is the power to hear and de- 
termine a case it does not depend upon the 
regularity ‘or the exercise of that power or 
upon the. ‘corréctness of ‘the decision pro- 
nouncedt:.* <<) °° yo oe ) 

“A Qourt’ Has jurisdiction to. decide wrong aa 
well as right. If it decides wrong, the wronged. 
party’ canonly" take the course prescribed by law 
for getting the matter right and if that course is nop? 
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taken,’ the decision however wrong cannot be dis- 
turbed: see Malkarjun v. Narhari (1).” 

In that case Lord Hobhouse also 
observed that though the Court made a 
sad mistake in following the procedure, it 
was still exercising its jurisdiction in doing 
80; and to treat such an error a8 destroying 
the jurisdiction of the Court is caleulated 
to introduce great confusion into the ad- 


ministration of the Jaw : 

“There is a clear distinction between the juris- 
diction of the Court to try and derermine a matter 
‘and: the erroneous action of such Court in the exercise 
‘of that jurisdiction The former involves the 
power to act at all, while the latter involves the 

authority to act in a particular way in which the 
Court does act. The boundary between an error 
of judgment and the usurpation of power is this: 
thé former is reversible by an Appellate Ocurt within 
a certain fixed time and is, therefore, only void- 
able; the latter is an absolute nullity. When parties 
‘are before the Court and present to it controversy 
which the Court has authority to decide, a decision 
not ‘necessarily correct, but appropriate to that ques- 
tion is an exercise of judicial power or jurisdiction. 
‘Bo far as the jurisdiction itself is concerned, it is 
wholly immaterial whether the decision upon the 
particular question be correct or incorrect. Were 
it held that a Court had jurisdiction to render only 
correct decisions, then each time it made an erroneous 
ruling or decision, the Court would be without 
jurisdiction and the. ruling itself void . see Hriday 
Nath v. Ramchandra Barna (2).” 


Tf-an order of a Court is without juris: 


diction, itis liable to be challenged in a 
collateral: pro¢eeding as it is an absolute 
nullity. If it is. merely an erroneous order 
which can be set right by the Court cn 
its ‘own motion or ‘on an application for 
review by the party concerned or on appeal 
to -a superior tribunal, the propriety of 
such an order made ina cause in which the 
Court has jurisdiction cannot be challenged 
collaterally.‘ Now the grounds ‘on which 
the order of this Court sanctioning the 
scheme is challenged as without jurisdic- 
tion are these: (1) that no notice of the 
meeting was served upon the respondent 
in the proceeding under s. 153 of the Act. 
(2) That in the said proceeding. the ‘Court 
did not order‘ that the meeting of the dif- 
ferent classes: of depositors should he held 
separately with the result that the depositors 
who ‘had not filed suits or obtained decrees 
feasted upon the rights of those who had 
already filed suits and obtained decrees 
and while sanctioning the scheme the Court 
did not take these facts into consideration. 
The first ground relates not to the question 
of the existence of jurisdiction,: but to the 
exercise of jurisdiction. Further, there is 


. A) 25.B 337; 27 I A 216; 2Bom. L R 927; 7 Sar. 


2) 48 O 138; 58 Ind. Cas. 806; ATR 1921 Cal. 34; 
4 OWN 723; 310 L J 482 (F B). 
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no finding by any of the Courts below that 
the notice was not served on the respon- 
dent. The learned District Judge has 
observed that there is no evidence that any 
notice was served on the respondent. The 


learned Judge, however, has wholly over- 


looked the evidence of the clerk of the 
Company. who says that notice of the meet- 
ing was served.. It was not disputed at the 
Bar that the certificates of posting&he notice 
of -the meeting show that notice was served 
upon the respondent. The final order of 
the Court sanctioning the scheme shows 
that there bad been due advertisement and 
service of notice. -~ 


". The substance of the second ground is 


that the Cou't wou'd not have sanctioned 
the scheme so far as it related to deposi- 
tors who had. already filed suits -and 
obtained decrees if the Court had applied 
its mind to the fact that if had not 
ordered a separate meeting of this class of 
depositors to be held, and that the interest 
of this class was opposed to that of the other 
depositors who kad not filed any suits, or 
obtained decrees. There is nothing to show 
that the Court, while sanctioning .the 


schemes, did not take into consideration 


these facts If after taking into considera- 


tion these facts this Court gave a wrong 


decisiin or made a wrong order or if the 
Gourt did not at all applv- its mind to 
these facts, the decision or order would 
not be without jurisdiciion and void. The 
objection to sucha decision or order dees 
not touch the question of the existence of 
the jurisdiction, but relates only to the 
illegal or irregular exercise of the jurisdic- 
tion. Such a decision or order cannot be 
collaterally attacked and the proper remedy 
of the party who considers himself to be 
aggrieved by it would be to have it rectified 
according to law in an appropriate proceed- 
ing. So long as the order stands, it con- 
tinues to be binding npon the party whom 
it purports to bind. We are, therefore, of 
opinion that the scheme which this Court 
has sanctioned as it now stands is binding 
on the decree-holder respondent. The 
result, therefore, is that this appeal is 
allowed, the order of the District Judge is 
set aside and that of the Subordinate Judge 
is reslored with costs in the Courts below. 
There will be no order for costs in this 
appeal. i 

N. Appeal allowed: : 
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SIND JUDICIAL COMMISSIONER'S 
COURT 


Civil Revision Application No. 136 of 1933 
January 14, 1937 
Rourouanp anp Mputa, A. J. COs. 
GOKALDAS LAKHMICHAND— 
APPLICANT 


> : VETSUS 
COMMISSIONER or INCOME TAX— 
` OPPOSITE PARTY. 

Income ‘tax Act (XI of 1922), ss. 24, 26 (2) — 
Assessee owning immovable property and carrying on 
business in partnership with another—Loss in busi- 
ness but getting income from immovable property— 

ss, if can be set-off against income - Business 
taken over by the other partner subsequent to account- 
ang period but before assessment order—Set-off, if 
prevented—Assessee, if must. show that firm was in 
existence or not changed hands and was assessed. 

As assesses who owns immovable property and 
carries on a business in partnership with another 
person and suffers loss in the business but receives 
certain income from the immovable property, is en- 
titled to set-off the loss inthe business against the 
income from the property. Section £6 (2), Income 
Tax Act,does not prevent the assessee frum claim- 
‘ing: the set-off,- merely because the business was 
taken over bythe other partner subsequently to the 
accounting period but before the dare on which the 
assessment order was made, Similarly, the assessee 
is not bound under s. 24 to show that the firm was 
in existence or that it had changed hands and was 
assessed.. . 


Mr. Fatehchand Assudomal, for tLe Ap- 
plicant. 

Mr, Charles M. Lobo, for the Opposite 
Party. 


“ Rupchand, A. J. C.—The facis 
giviog rise to this application are 
-briefly as fcllows: The petitioner Gokaldas 
‘Lakhmichand was required to fll in his 
form under tLe Income Tax Act showing 
what was the net income received by him 
during the accounting period Novemher 
1929 to October 1930 for the purpose of 
being assessed thereon for the year 
April 1, 1930, to March 31, .1931. During 
the period he had received an income of 
Rs. 4,971 from immovable property pos- 
sessed by: him, and had suffered a heavy 
loss in the business carried on by him. 
He was a partner with one Kishinchand 
Ramchand in a certain business and in that 
business the partnership suffered a loss of 
Rs. 41,916 and his share therein was half. 
He was also the sole proprietor of a felt 
factory in which he had a loss of Rs. 1,700 
odd. He accordingly showed in his form 
that he had suffered a loss of Rs. 22,337 and 
claimed exemption from income-tax. N w, 
it appears that in August 1930 Gokaldas 
and KishinclL and came to a settlement and 
in accordance therewith the business which 
was formerly carried on-by Gokaldas and 
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Kishinchand in partnership as also the 
felt factory were taken over by Nishiachand. 
The question how Gokaldas and Kishin- 
chand should be assessed did not e me up 
for consideration before the Income Tax 
Officer until August, 1932. The delay was 
due to several reasons, the principal reason 
being that certain information had been 
called for from the Punjab where a part 
of the business was carried on and was 
received late. i 

The Income Tax Officer refused to allow 
credit to Gokaldas for the loss of Rs. 22,337 
and taxed him on an income of Rs. 4,971. 
His appeals to the Assistant Commissioner 
of: Income*tax and to the Commissioner of 
Income-tax hive failed. The ground on 
which the Income-tax Authorities have pro- 
ceeded to tax Gokaldas on the income from 
rents is thet asthe business formerly car- 
ried on by him in partnership with Kishin- 
chand and the felt factory business carried 
on by him on his own account were both 
transferred to Kishinchand in August 1930 
and belonged to Kishinchand at the time 
when the assessment was being fixed, s. 26, 
cl. (2) of the Act appl ed and, therefore, 
Gokaldas could not claim the benefit of 
the loss suffered by his firm in which he 
was a partner or by the felt factory of which 
he was the sole proprietor. An applica- 
tion by Gokaldas to the Commissioner of 
Inc.ume tax asking him to refer the legal 
points arising out of his order to this Court 
was refused resulting in ‘an application 
being made to this Court under s. 66, cl. 3 
of the Income Tax Act. But before that 
application was heard, the Commissioner 
of Income-tax offered to refer the case to 
the Court and he was‘accordingly ordered 
to doso. In the case stated by him ha has 
propounded the question of Jaw for our 


‘decision in these words: 


“If the petitioner was not a partner in the Karachi 
firm of Messrs. Lakhmichand Menghraj (subsequent- 
ly styled as Messrs. Lakhmichand Ramchand) and 
in the Mohatta Felt Factory at the time of the 
assessments of these-two concerns for the financial 
year 1931-32, can he claim any share of the loss 
incurred by thes? two concerns during 1930-31 
Sambat 1926 to be set-off against his personal in- 
come earned. in 1980-31 or Sambat 1986 for the 
purposes of his 1931-32 assessment ?" 

We are a'raid the above question does 
not accurately bring out the point of law 
arising out of tae case. The petitioner 
was iadubitably the assessee ; he had been 
asked to submit his form under the provi- 
sions of s. 22 read withs. 6, Income Tax 
Act showing his income under the follow- 
ing heads: (2) salaries; (ii) interest on 
securities ; (iii) property; (tv) business; (v) 
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professional earnings; and (vi) other sources. 
He had derived an income from property 
but had suffered a loss in business. Ac- 
cordingly he showed his income from prop- 
erty and -claimed a set-off against his loss 
in business. 
Now 8. 
follows : 
“Where any assesses sustains a loss of profits or 
gains in any year under any of the heads mentioned 
in s. 6, he shall be entitled to have the amount of 
the loss set-off against his income, profits or gains 
under any other head in that year.” 
The applicant is the assessee. He had 
suffered a loss in one of'the heads men- 
tioned in s. 6. Indubitably, therefore, he 


24 (1) of the Act reads as 


was entitled to have the amount of the - 


loss which he had sustained in that year 
under the head of business set-off against 
the income which he had derived from his 
properties. Section 24 does not say that if 
the assessee is a member of a firm, he must 
in order to claim the benefit of that section 
show that his firm had been assessed in the 
year in issue before he can claim the be- 
nefit of the loss. As a matter of fact if a 
firm has suffered a loss in any particular 
year there would be no assessment against 
that firm. in that year. Itis, therefore, not 
possible for us to hold that there was any 
obligation upon ‘the petitioner to show 
that the firm in which he was a partner had 
suffered the loss was in existence or that it 
had not changed hands and was assessed. 
The learned Commissioner has relied upon 
s. 26, cl. (2) of the Act in refusing to 
recognize the claim of the petitioner. That 
clause deals with change of ownership of 
business and is as follows: 

“Where, at the time of making an assessment 
under s. 23, it is found that the person carrying 
on-any business, profession or vocation has been 
succeeded in such capacity by another person, the 
assessment shall be made on such person succeed- 
ing, as if he had been carrying on the business, 
profession or vocation throughout the previous year, 
and as if he had received the whole of the profits for 
that year.” 

It is again difficult for us to hold that 
these provisions apply to the assessment 
to be levied on Gokaldas, whatever might 
be said with regard to their applicability 
to the assessment to be levied on Kishin- 
chand. If instead of there being a loss 
there had been a profit in the business 
taken over by Kishinchand. Kishinchand 
as the successor of the business might have 
been taxed on the footing of such profit ; 
but this sub-section does not go further and 
say thatif asa matter of fact there has 
been a loss resulting in one of the partners 
withdrawing from, the firm, such partner 
is not entitled to set-off his share of the 
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loss against the profit, so far as his own 
assessment is concerned. We accordingly 
hold that inthe circumstances of this case 
Gokaldas was entitled to set-off the loss 
which he had s:ffered during’ the ‘account- 
ing period in the business carried on by 
him in partnership with Kishinchand and 
also in the business carried on by him ‘as 
sole proprietor of the felt factory against 
the income which he had derived® from -his 
properties and that the fact that both these 
concerns were taken over by Kishinchand 
subsequent to the accounting period but 
before that date on which the order of 
assessment was passed, did not prevent 
Gokaldas from claiming to set-off the loss 
suffered by him in his business against his 
income from other sources. We answer the 
reference accordingly. 

D. Reference answered. - 


MADRAS HIGH COURT 
Civil Miscellanous Petition No. 2754 of 1936 
October 20, 1936 
PanpRANG Row, J. 
SECRETARY or STATE— PETITIONER - 
 VETSUS 
THAYAMMAL AND ANoTHER—OPPoSITE . 


PARTIES . 

Civil Procedure Code (Act V of 1908) O. XLI, 
r. 10—Pauper—Appeal in forma pauperis admitted 
—Government, if can intervene in matter of court- 
fee—Obdject and scope of O. XLI, r. 10—Court-fee 
due to Government, whether costs incurred by Gov- 
ernment. 

After the application has been allowed and the 
appeal has been admitted, and is only await- 
ing hearing, there is no scope for any inter- 
vention by the Government inthe matter of court- 
fee, and no reason why the provisions of O., XLI, 
r. 10, Civil Procedure Code, should be utilised’ or 
made available for the benefit of the Govern- 
ment in order to enable if fo collect the court-fee 
which is due Order XLI, r.10 is not a provision 
intended to assist the Government in collecting 
court-fee. Itis meant for the protection of respond- 
ents in appeal and to save them from the risk of 
loss in the shape of costs. The court-fee- that is due 
to Government cannot be regarded as the costs in- 
curred by Government. When Governmentis not 
a party in appealnor was ita party in the Oourt 
below, and even if court-fes is directed to be paid 
tothe Government, that does not convert the court- 
fee into costs incurred by a party. 

Held, on merits that if the application of the Go- 
vernment for taking security from the appellants 
be granted, it would amount to giving an encourage- 
ment to an attempt to stifle the appeal which in the 
interest of justice the pauper had been permitted to 
file. Moreover if the prayer be granted the appel- 
lants would beunable to find security and the re- 
sult would be a summary rejection of the appeal. 
This result would not only be disastrous from .the 
point of view of doing justice between the parties to 
the appeal, but any chance which the Government 
might have of recovering the ccurt-fee due would be 
lost if the appeal is rejected as it would have to. be 
rejected for failure to give security. ` 
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- C. Mis. Pet. against the decree of the Sub- 
Judge, Madura, in Appeal No. 146 of 1934. 
Mr. N. Srinivasa Ayyangar, for Govern- 
. went Pleader, for the Petitioner. : 
` | Messrs. S. Ramaswami Ayyar and V. K. 
Srinivasa Ayyangar, for the Opposite Parties. 

Order.—This is an application by the 
Secretary of State for India in Council 
through ,the Collector of Madura for an 
order directing tke appellants in Appeal 
No. 146 of 1934 to furnish security for pay- 
ment of couri-fees due by them to the 
Government in the lower Court and in this 
Court. Admittedly, thisis an unusual ap- 
plication. The application purports to be 
made under O. XXXII, r. 13, Civil Prc- 
cedure Code, which certainly does not refer 
to the questicn of taking security from ap- 
pellants. It merely provides that :. 

“All matters arising between the Government and 
any party tothe suit under r. 10, r.11 orr. 12 shall 


be deemed to be questions arising between the parties 
to the suit within the meaning of s. 47." 


No question has now arisen in this Court 
about court-fees, and I fail to see how the 
Government can come in at this stage in 
the present appeal with an application 
like this. This appeal was permitted to be 
filed in forma pauperis. That was the 
océasion when, no doubt, the Government 
could appear and oppose the application if 
they though fit. After the application has 
been allowed and the appeal has been ad- 
mitted, and only awaiting hearing, there 
is NO scope in my opinion for any interven- 
tion by the Government in the matter of 
court-fee, and no reason why the provisions 
of O. XLI, r. 13, which are meant for tLe 
protection cf the respondents in an appeal, 
should be utilised or made available for 
the benefit of the Government in order to 
enable it to collect the court fee which is 
due. Order XLI, r. 10, is not a provision 
intended to assist the Government in col- 
lecting court-fee. It is meant for the pró- 
tection of respondents in appeal and to 
save them from the risk of loss in the shape 
of costs. The court fee that is due to Gov- 
ernment cannot be regarded as the costs 
incurred by Government either in the Court 
below or in this Court. Government is not 
-a party in this appeal nor was it a party in 


the Court below and even if court-fee is- 


directed to be paid to the Government, that 
does not convert’thea court-fee into costs 
incurred by a party. Iam of opinion that 
this application is miscunceived and incom- 
petent. l l 
Even on the merits Ican see very little 
to justify the application. This is a -case 
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in which apparently and ostensibly in the 
interests of justice a pauper has been 
permitted to appeal in forma pauperis. It 
is, therefore, necessary to see that no ene 
couragement is given to any attempt to 


‘stifle the appeal, and it is almost certain 


that if the prayer in the present application 
is granted, the appellants would be unable 
to find security for such a large sum as 
Rs. 4,000 and the result would be a summary 


This result would 
not only be disastrons from the point: of 
view of doing justice between the parties 
to the appeal, but disastrous or at least 
imprudent even from the point of view of 
the Government Revenue. Any chance 
which the Government may have of recover- 
ing the court-fee due would be lost if the 
appeal is rejected as it will have to be 
rejected for failure to give security. I am 
therefore unable to see any good reason on 
the merits for granting the application,’ 
even if the application was maintainable. 
The application is accordingly dismissed 
with costs. 


A “D. Application dismissed. 


ALLAHABAD HIGH COURT. 
Letters Patent Appeal No. 88 of 1935 
January 22, 1937 
SULAIMAN, O. J. AND BENNET, J. 

Babu LACHMI NARAIN —DEOREE-A0LDBER— 
APPELLANT 


- versus 
BATUK SINGH AND orugrs—J vpauenr- 


DESTORS— RESPONDENTS 

Agra Tenancy Act (IIT of 1926), ss. 199, 23, 3— 
Permanent tease—Mere possession of plots granted 
—No right to collect rent. and profits—Lessee, whe- 
ther thekadar—Agra Tenancy Act (II of 1901), 
s. 20 (3)—" Subject to the terms of the lease” whe- 
ther applies to word “ not transferable "—Permanent 
lease giving lessee right of transfer, right to plant 
grove and build house—Lessee not planting'grove— 
Land held to be agricultural land within” 8, 117, 
Transfer of Property Act (IV of 1882)—Interest of 
tenant in such land, whether transferable in execution 
of decree of Civil Court under s. 23, Agra Tenancy 
Act, 1926. 

Where the collection of rents and profits is not 
the subject of lease but the mere possession of 
plots, there is no lease of proprietary rights and 
the lessees are not, in the position of thekadars 
within the meaning ofs. 199, Agra Tenancy Act. 

The Agra Tenancy Act of 1901, and that of 1996 
show clearly that it may be provided in the theka 
that the interest of a thekadar is transferable and 
there is no doubt that in 8.20(3) of the Act of 
1901, the same provision was intended and the natural 
construction according to the rules of grammar 
implies that the clause ‘subject to the terms: of his 
lease’ shall apply to the words ‘not transferable’ and 
is not limited tothe word ‘heritable.' 

Two zemindars granted a permanent leaseto the 
judgment-debtors of six plots of land. The lesse 
stated that the judgment-debtors had been tenants 
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lots and that the plots were now being 
pie a Prenent lease and that the lease would 
be heritable and that any arrangements could be made 
which the lessees desired and permission was grant- 
ed forthe lessees to plant a grove or constract 
buildings. It was further provided that the lessees 
could make allkinds of transfer they desired whe- 
ther by way of gift or sale or otherwise. The 
lessee did not, however, plant any grove : 

Held, that the land was not grove land but was 
agricultural land and s. 117, Transfer of Property 
Act, applied to the case. Therefore, the property 
was property to which the restriction contained in 
s. 23 would apply and the interest of the judgment- 
debtors was not, therefore, transferable in the exe- 


eution of the-decree. ae 
L. P. A. against an order of Bajpai, J., 
dated September 4, 1935. 
Mr. K. L. Misra, for the Appellant. 
Mr. Harnandan Prasad, forthe Respon- 
dents. : 
Judgment.—This 15 a Letiers Patent 
Appeal in execution by a decree-holder who 
has lost his case before the two Courts below 
and also before alearned Single Judge of this 
‘ Court. The appellant had a simple money 
decree and.in execution of that decree, he 
„attached certain. property belonging to the 
judgment-debtors. The objection taken by 
the judgment-debtors was that their interest 
was not attachable or saleable in execution 
of a Civil Court decree and the Courts 
below have upheld that contention. On 
February 10, 1919, two zemindars granted a 
permanent leace.to the judgment debtors of 
six plots of land of an area of 8'29 acres. 
Te lease was a permanent lease and it 
stated that the judgmext-debtors had been 
tenants of these plots und that the plots 
were now being given on a permanent lease 
and it provided that the lease would be 
heritable and that any arrangemenis could 
: Pe made which the lessees: desired and 
permission was granted for the lessees to 
plant a grove or construct buildings. It 
was further provided that the lessees could 
-make all kinds of transfer they desired 


whether by way of gift or sale or otherwise. - 


The annual rent was fixed ab Ks. 56-2 6 and 
the lessees paid Rs 250 nazrana. There 
is no doubt that the classiicalion of {his 
kind of lease presents some difficulties. It 
was executed at the time when Act Il of 
. 1901 ‘was--in force and .the lessees were 
classed in the records as non-occupancy 
tenants under a permanent lease. When 
Act III of 1925 came’ into force, the lessees 
were classed as statutory tenents. At no 
"time bad ‘the lessees ‘ever been -entered in 
the khewat as thekadars, that is, as lessees 
of proprietary rights. The present defini- 
tion of thekadar as contained in 8. 199 of 
the present Tenancy, Act is ; n 
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“A thekadar is a farmer or other lessee of pro- 
prietary rights in land, and in particular of the right 
to receive rents or profits.” j 

Now as the collection of rents and pro- 
fits is not the subject of lease but the mere 
possession of six plots, we do not consider 
that there is any lease of proprietary rights 
and we do not consider that the lessees are 
in the position of thekadars. In- passing, 
we may notice that we do not agree with 
the learned Single Judge in hissinterpret- 
ation of s. 20 (3) of the former Tenancy 
Act JI of 1901. That sub-section provides: 
“The interest of the thekadar is, subject to 
the terms of his: lease, heritable, but not 
transferable.” | , | 

In our opinion, the clause ‘subject’ to the 
terms of his lease’ governs all the words 
which follow and is not limited only to the 
word ‘heritable’ but also applies to the 
word ‘transferable.’ Previous to this Act, 
the section in question read: “The interest 
ofa thekadar is not heritable or transfer- 
able, unless so provided in his lease.” ., 

This has again been embodied in the 
law,in Act II of 1926, s. 203 (1), which 
states : ' = 

“Except as may be otherwise provided by-the terms 
of the theka; the interest of a thekadar. (a) shall not 
cs transferable, or be saleable, in execution-of a 

ecresé, 


The previous and the subsequent Acts 
show clearly that it may be provided in the 
theka that the interest of.a thekadar is 
transferable and there is no doubt that 
in s. 20 (3) of the Act of 1901 the same pro- — 
vision was Intended and further we are 


of opinion that the natural construction 


according to the rules of grammar implies 
that the clause ‘subject to the terms of his 
lease’ shall apply tothe words ‘not trans- 
ferable’. The remaining question now is, 
as urged by learned Counsel for the appel- 
lant, that the rights created by this lease 
were wider than those of any tenant in the 
Tenancy Acts.and as the lease gives the 
right of transfer and also gives the right 
to plant a grove and to build a house, there- 
fore, it cannot be said that the limitation of 
the Tenancy Acts against the transfer would 
apply. The present limitation is contained 
in s. 23(1) which says that the interest of a 
statutory tenant is not transferable either 
in execution of a decree of Civil or Revenue 
Court or otherwise.except in accordance with 
the provisions of this Act. Now the léarned 
Counsel for the respondents admits before 
us that the provision for transfer contained ` 
in the lease of his clients is a.provision 
which is ineffectual and contrary to law and 
that. his clients have not got any right of 
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transfer and he claims that his clients, there- 
fore. are in the position of statutory tenants. 
n the Transfer of Property Act s. 117 pro- 
vides: “None of the provisions of this 
chapter apply to leases for agricultural pur- 
oses.” The question which we have to see 
is whether this lease is a lease for agricul- 
tural purpase. It may be that there are 
certain provisions in the lease by which 
certain use of the land could be made for 
urposes other than agriculture It would be 
open to the lessee to plant the entire eight 
acres with a grove and if he did so, no 
doubt he would become a grove-holder and 
ave a transferable interest; but he has 
ot so planted a grove and we consider, 
therefore, that the first part of the defini- 
ion of land in s. 3 (2) of the present Ten- 
ancy Act governs the case, that is ‘land 
eans land which is let or held for agri- 
cultural purposes”. Grove-land is defined 
s. 3 (15) as 
“any specific piece of land in a mahal having trees 
blanted thereon in such numbers that when full- 
grown they will preclude the land orany consider- 


ble portion thereof being used primarily for any 
‘other purpose.” 


. It is clear, therefore, that the land is not 
grove-land but is agricultural land. We 
are of opinion, therefore, that the property 
iS property to which the restriction con- 
ained ins, 23 will apply and the interest 
X the judgment-debtors is not, therefore, 
ransferable in the execution of the decree of 
ihe appellant. For these reasons, therefore, 
we agree with the judgment of the learned 
single Judge and we dismiss this Letiers 
Patent Appeal with costs. 

«D. Appeal dismissed. 


; LAHORE HIGH COURT 
_ Oivil Regular Second Appeal No. 232 
. of 1936 
December l4, 1936 
; TEK CHAND, J. 
KUNDAN LAL—PLAINTIFF—ÅPPELLANT 
i versus 
, Pandit HAR PARSHAD AND ANOTAER— 


DEFENDANTS-— RESPONDENTS 

, Limitation Act (1X of 1908), Sch. I, Art. 93—Suit 
9 set aside ex parte decree alleged to have been 
abtained by fraud—Finding that platntiff was over 
Ml at time of suit—Appeal—Court misunderstanding 
his and holding suit barred as brought three years 
fter attaining majority—Held, appellate judgment 
ould not stand—Practiceo—Remand—Imporiant issue 
«ot raised and tried—Remand, necessity of. í 
‘In a suit to set aside an ex parte decree on the 
round that it was obtained by fraud, it was 
erred in the plaint that the plaintiff was in fact 
, minor on the date of the former suit, that he 
was wrongly described as a major, and that no 





uardian -ad litem had been appointed. This was - 


enied but no clear issus was struck on the point, 
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The trial Court found that the mere fact that the 


. plaintiff had given a wrong address of the defen- 


dant was, by itself, not sufficient to prove fraud 
unless it was shown that the plaintiff in that suit 
had taken part in serving the summons on the 
defendant. Onappeal it was held “that the plaintiff's 
suit was barred because it was brought three years 
after the attainment of majority”, and that this 
“finding was fully justified on the evidence on the 
record’, The suit was brought a considerable time 
before the expiry of three years from the passing 
of the ex parte decree: 

Held, that the lower Appellate Court had mis- 
understood the significance of the finding of the 
trial Judge that the plaintiff was over 21 years old 
at the time of the institution of the present suit 
and that his allegation that he was a minor at 
The Judge had not applied 
his mind to the case and the judgment was liable 
to be set aside; 

Heid, also, that it was clear from the allegations 
in the plaint that apart fiom the question of fraud 
in this case, it was of the utmost importance to 
determine the exact age of the plaintiff on the date 
of the institution of the previous suit. No issue was 
framed on the point and as there was no proper trial 
on this part of the case, a remand was necessary. 


S.C. A. from the decree of the District 
Judge, Hissar, dated November 29, 1935, 
affirming that of the Subordinate Judge, 
Fourth Ulass, Hissar, dated November 10, 
1934. 


Messrs. D. N. Aggarwal and Fagir Chand 
Mital, for the Appellant. 

Mr. Vishnu Datta for Mr. Nawal Kishore 
and Mr. R. L. Anand, I, for the Respondents. 

Judgment.—Tnis second appeal arises 


out of a ‘suit instituled by Kundan Lal 


appellant against Harparshad and Maha 


:Deo defendants for a declaration that the 


ex parte decree obtained by Harparshad 
against the plaintiff-appellant in Civil Suit 
No. 227 of 1981 from the Court of Khan 
Abdus Samad Khan, Subordinate Judge, 
Fourth Class, Hissar, had been obtained: 
by fraud and was not binding on him. 
The suit was dismissed by the Subordinate 
Judge and the appeal has also been dis- 
missed by the learned District Judge. 

The relevant facts are that Maha Deo, 
defendant No.1 and his nephew Kundan 
Lal plaintiff are residents of Sirsa and 
were joint owners of a house situate at 
Sirsa. On March 28,1919, Maha Deo for 
himself and as guardian of Kundan Lal, 


who was a minor at the time, mortgaged 


the house without possession to Harparshad 
for Rs. 500. In the mortgage-deed it was 
stated that the amount raised on the mort- 
gage was required for the marriage of Teku, 
son of Maha Deo. 

it is common ground between the parties 
that at the time of the mortgage Kundan 
lal was a minor, 
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On March 30, 1931, Harparshad brought: 


a suit for possession of the house as mort- 


-gagee against Maha Deo and Kundan Lal. 


In the plaint both the defendants were 


. described as majors, residing at Fazilka. 
‘Notices were issued to both of them at 


'Fazilka but were returned unserved. with 


-the report that they had gone to Bahawal- 
‘nagar in the Bahawalpur State. The then 
‘plaintiff Harparshad was given dasti sum- 


mons apparently at his request for service 


-on the defendant but service was not effect- 
‘ed. ‘He was then ordered to.give the- correct 
‘particulars of the address of the defendants 


in Bahawalnagar and also to deposit-fresh 


- .process-fee for service in the ordinary way 
‘as ‘well as by registered ‘post. He neither 


deposited the process-fee nor filed the stamp- 
ed-envelopes-for service by post. The Court 
then ordered that substituted service be 


‘effected by inserting an advertisement in 
‘a ‘Lahoré’ newspaper called Talim. 


The 


“advertisement, however, actually appeared 


" he 


in the newspaper Inqilab. When the case 


came up for hearing before the Subordinate - 
Judge, neither defendant appeared, and an 


ex parte decree was passed against both on 
February 6, 1932. 

On March 3, 1933, Maha Deo applied to 
have the. ex parte decree set aside. This 
application was eventually dismissed on 
appeal by the Senior Subordinate Judge on 
March 31, 1934, on the ground that ‘the 


| “applicant had not proved that he had 


“knowledge of the decree within thirty days 


brought the present 


of the application. The learned Judge, 
however, held that due service had not been 
effected on him. 


“On February 22, 1934, Kundan Lal 
suit for having the 


sex parte. decree set aside alleging that it 


had been obtained by fraud. It was ayer- 
red in the plaint that the plaintiff was in 
fact a minor on the date of the former suit, 
that he was wrongly described as a major, 


and that no guardian ad litem had been 


appointed. It was also stated that Har- 
parshad had deliberately supplied a wrung 
address and that all this was done in order 
to obtain a decree behind his back, as on 
the merits Kundan Lal had a very good 
defence to the suit, his uncle Maha Deo 
having no authority to mortgage the plaint- 
iff's share in the joint house in order to 
raise money for the marriage of his own 
son. 

“The suit was resisted by Harparshad who 


- denied that the decree had been obtained 


by fraud. .He also denied that the plaintiff 
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was a minor at the institution of the pre 
vious suit. 

“The learned Subordinate Judge frame: 
the following issues:— 

l. Whether the decree was obtained b: 
fraud ? . pe 

2. Whether the plaintiff can object t 
the legality of the mortgage and its com 
sideration; if so, is the mortyege deed in 
valid and without consideration? _ 

-~ 3. Relief and against whom? 
It is noteworthy that one of the princip 
allegations in the plaint was that the 
plaintiff was a minor at the time of the 
previous suit and had been wrongly describ 
edas a major. This allegation was deniec 
by the defendant; but unfortunately ‘ne 

clear issue was struck on the point. Pa 
On the issues framed, the Subordinate 
Judge found that the plaintif had failec 
to prove that he was a minor at the time 
of the institution of the previous-suit or the 
passing of the decree therein. He als 
found that the mere fact that the plaintif 
had given a wrong address of the defendant 
was, by itself not sufficient to prove fraud 
unless it was shown that the plaintiff i» 
that suit had taken pait in serving the 
summons on the defendant. On the seconc 
issue the Subordinate Judge found that the 
question of the validity of the mortgage 
could not be gone into in this suit. .Or 
these findings he dismissed the suit. 
' On appeal the learned District Judge 
appears to have entirely misapprehendec 
the facts of the case and misunderstood 
the judgment.of the trial Court. He-has 
held “that the plaintiff's: suit was barrec 
because it was brought three years afte: 
the attainment of majority"; and has observ 
ed that this “finding is fully justified on 
the evidence on the record”. Now, as has 
been shown already, the Subordinate Judge 
had not decided that the suit was barred 
by time. Indeed, no plea of bar by limita: 
tion had .been raised by the defendant, 
nor any sssue framed on the point. The 
ex parte decree waich was alleged by the 
plaintiffs to have been obtained by fraud 
by Harparshad defendant, had been passed 
by Mr.: Abdus Samad Khan, Subordinate 
Judge on January 6, 1932. Tne present 
suit had. been brought on February: 22 
1934, a considerable time before the ex: 
piry of ‘three years from the passing ‘ox 
the ex parte decree. The suit was; there: 
fore, well within time, and it is not clea» 
as to what the learned District Judge meant 
by holding that the suit was time-barred 
He, appears to have misunderstood the signi 
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ficance of the finding of the trial Judge 
that the plaintiff was over 21 years old at 
the:time of the institution of the present 
suit and that his allegation that he was a 
Minor at, that time was incorrect. This 
finding, however, had nothing to do with 
the present suit being within or beyond 
time. Under Art. 95 of the Limitation Act 
the -perigd prescribed for a suit to have a 
decree set aside on the ground that it had 
been obtained by fraud is three years from 
the date when the fraud became known to 
the plaintiff. If the learned Judge had 
merely locked at the date on which the 
former decision was passed and the date 
on which the present suit was instituted 
and referred to the relevant. provision of 
the Limitation Act, he would not have made 
the double mistake of dismissing the appeal 
on a point which did not arise in the case 
and had not been raised in the plaint or 
mentioned by the trial Judge, and on which 
pe own decision is manifestly erroneous. 
. J am constrained to hold that the learned 

Judge does not appear to have applied his 
` mind to the case. On this ground alone his 
judgment is liable to be set aside. 

On the second point decided against the 
plaintiff, both the Courts below appear to 
` have mechanically applied the: head-note in 
= Tarunanganath Banerji v. Premnarayanial 

(1} a Single Bench decisión of the Calcutta 
High Court, without appreciating the parti- 
cular facta in reference to which the ob- 
servations cited were made. The facts here 
are entirely different and no attempt 
whatever appears to have been made to 
ascertain or discuss them. In order to decide 
whether Harparshad, the plaintiff'in the 
former suit, was or was not guilty of fraud 
in suppressing the summons, it was neCes- 
sary for the Courts to refer tothe proceed- 
ings in the previous suit, some of which I 
have summarized in the earlier part of the 
judgment and if they had done so, it is 
obvious that they would not have dismissed 
the suit on the authority of a ruling, which 
had no bearing on the case before them. 
Again, it is clear frem the allegations in 
the plaint that apart {rtm the questicn of 
fraud in this case, it was of the utmost 
importance to determine the exact age of 
the plaintiff on the date of the institution 
of the previous suit. He was admittedly a 
minor at the time cf the execution of the 
mortgage in 1919. If he was still a minor 
on March 31, 193], as alleged by him, and 
was wrongly described as a major, and no 

(1) A I R 1933 Cal. 274; 143 Ind. Cas. 710; €0 C 98; 
Ind. Rul. (1933) Cal, 468, 
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guardian -ad litem had been appointed, the 
decree obtained against him wouid be a 
nullity, irrespective of any fraud on the 
part of the then plaintif aud that a fresh 
suit lies to have the decree set aside and 
declared ineffectual. No issue, however; 
was framed on the point, No doubt some 
witnesses vaguely referred to the age of 
the plaintiff and this evidence is not of a 
very satisfactory character, but having 
regard to the importance cf the matter, it 
was necessary to put the matter in issue. 
There has been no proper trial of this part 
of the case. A remand tothe lower Court 
is, therefore, necessary. 

I accept the appeal, set aside the judg- 
ment and decree of the learned District 
Judge and send it back to him for disposal 
in accordance with law. He will frame a 
clear issue on the question of minority and 
under O. XLI, r. 25, Civil Procedure Code, 
remit it tothe Court of first instance for 
recording such evidence bearing thereon 
as the parties may wish to produce. On 
receipt of the remand report the learned 
Judge will give his own decision on all the 
points involved in the case. 

Court-fee on this appeal will be refunded, 
other costs will be costs in the cause. 

Both Counsel have been diretted to cause 
their respective clients to appear before the 
a Judge, Ferozepore, on January 25, 
_ N. Appeal accepted, 


CALCUTTA HIGH COURT 
Application for amendment of decree. 
December 6, 1935 
Muxkunesee, Ac. O. J. ann S. K. Guoga, J. 
Srimati HEMANGINI DEVI AND ANoTHER— 

' APPLIOANTS 
versus 
SARAT CHANDRA BASU AND ANOTHER— 
OPPOSITE PARTIES 

Decree—Amendment— Language of decree differing 
from that of judgment—Amendment, if to be allow- 
ed—Delay tn applying for amendment—Applicant 
having no knowledge of discrepancy between judgment 
and decree—Delay, if can be condoned, 

Where the language of the decree is different from 
that of the judgment and doubts and difficulties 
arise thereby, the decree can be amended to be in 
agreement with the judgment. . 

Where the persons against whom decree for costs 
was passed did not appear in Court and having, 
therefore, no knowledge of the discrepancies between 
judgment and decree, applied for amendment of the 
decree after a great delay : 

Held, that it ‘could not be said in the circum- 
stances, that the equities of the case were so much 
‘against the applicant that his prayer for amend- | 


t 
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ment should be refused. There were extenuating 
circumstances though it could not be gainsaid that 
the applicant had been guilty of negligence in not 
‘scrutinising the decree. 


_ Application made in Appeal No. 118 of 
"1919, dated March 1, 1920. 
Messrs. N. C. Chatterji and, 5. Hazra, for 


the. Applicants. 
i es S C. Bose and P. C. Basu, for the 


Opposite parties. 


S. K. Ghosh, J.—This is an application 
for amendment of a decree’ and it arises 
under the following circumstances: Tne 
applicant Sarat Ch. Basu was originally 
the sole defendant in asuitfor partition 
instituted by the plaintifis-opposite party. 
He filed a W. S. on November 26, 1917. 
Subsequently there was au amendment of 
the plaint, by which the respondent Bepin 
Behary Choudhury was added as a defen- 
dant and he fileda W, S. on March 27, 
‘4919. ‘I should mention here that after the 
amendment by whica Bepin Behary Chou- 
dhury was added as a co defendant, the 
plaintifis were directed to pay and bear 
their own co-te caused by such amendment. 
On' November 13, 1919, the suit came up 
for hearing before O. C~ Ghosh, J-, ‘and 
he dismissed ‘the suit wita costs, holding 
that it was barred -by limitation. There- 
upon the p.aintifis preferred an appeal 
which came up for hearing on March 
1,1920, before the Court uf Appeal consist- 
ing of Mukherjee and Fietcher, JJ. The 
- petition states in his’ “petition that he ins- 
sructed his solicitors not to appear and 
contest the said appeal, and it appears 
that infact he did not appear in the ap- 
peal. The learned Judges of the Court 
of Appeal allowed the appeal, and in their 
judgment directed that * the costs of the 
appeal would be, costsin the suit, but 
they said nothipg in that judgment re- 
garding .the costs of the hearing and the 
trial before C. ©. Ghosh, J. In due course 
.a decree was ‘drawn up and this is the 
‘decree which is in dispute before us. The 
‘petitioner's case is that he was not aware 
‘of the contents of the decree, and that as 
‘drawn up, it was not in consonance with the 
‘judgment. The material portion cf the 
-decree states’ as follows : A 

“Jt ia further ordered and decreed that the costs 
“of the original hearing of this suitin ite Ordinary 
‘Original Civil Jurisdiction and of the re-trial hereby 
“ordered and the costs occasioned by the said appeal 
“do abidethe result ofthe said re-trial” 
_ The petitioner, contends that in these 
terms the decree was not In consonance 
‘with tbe- judgment. On the case going on 
remand certain events happened and there 
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was an application for amendment of the 


plaint which came up for hearing before 
Rankin, J. On June 28, 


1922, Rankin, J. | 


allowed the amendment and inhis judg- , 


ment direc ed the plaintiffs to pay all costs 
of the present petitioner and of the defen- 
dant Bepin subsequent toMay ?7, 1919, up 
tothe date of the said order exglusive of 
the costs of the appeal. I may quote here 
the relevant pcrtion of the judgment of 
Rankin, J.: 

“In the same way I cannot make any order: as 
regards the costs in the’Court of Appeal but since 
the last W.S. was filed there was a hearing before 
Ghosh, J., as to the costs of which the Court of 
Appeal has made no order and there have been 
several applications to me when the suit came on 
for trial anda remand case, and I propose to order 
that asa term ofthe leave to amend, the defendants: 
are to have the costs incurred subsequent to the 
filing of the written statement -on May 27, 1419 (but 
exclusive of the costs of the Court of Appeal, to be 
dealt with by special taxation.” 

He further said : 

_ “In any event l makean order that the plaintiffs 
will give security for the costs of the two defen- 
dants at present on the record. and for this purpose 
the costs of .the Court of Appeal and those now 
ordered to be paid are to be excluded. I shail 
ote no order touching those costs of appeal „åt 


Ultimately the suit came up for hearing 
before Greaves, J., and on‘ August: 30, 
1923, he passed, judgment in tLe course of 
which he made the following directions-as 
to costs : i 

“The. defendant Jiban will pay the plaintiffs’ costs 
to. be taxed on scale No. 2and the other defendants 
must bear and pay their own ‘costs. Liberty to 
apply. Defendants Nos.1 and 2 must pay the costs 
yeserved by the order of the Appeal Court.” - 


Mr. Bose appearing for the petitioner 


in this Court .hasstated that the last direc-. 


tion was added by the learned Judge upon 
the plaintifs Counsel stating that there 
were certain costs reserved by the Oourt 
of Appeal, though in fact it was not so. 
Thereafter,cn August 16, 1935, it appears 
that the plaintiffs’ solicitors made a demand 
for the payment of thesum of Rs. 3,618-10-3, 
forwarding acopy of the allocatur which 
showed that this sum represented the taxed 
costs ofthe original hearing of the suit 
before C. C. Ghosh, J., and of the re-trial 
ordered by the decree of March 1, 1920, 
and the costs of appeal alleging that they 
were payable under the decree of March 
3, 1920. The petitioner's case is that he 
then became for the first time aware of the 
final passing and taxation of thebill for 
costs and ofthe form in which that decree 
had been. drawn up. . It is contended for 
him that this decree had never heen acted 
upon until the plaintiffs chose to make thig 
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demand,* Thereupon the petitioner made. 


an application before the learned Judge 
on the original side for an injunction res- 
training the plaintiffs from executing the 
said decree for costs, and it is said that 
the prayer for injunction has been granted 
bythe learned Judge. Meanwhile having 
regard to the fact that the decree had been 
made by is Court in its appellate juris- 
diction, the petitioner has made the pre- 
sent application for amendment of the 
decree dated March 1, 1920, as made by 
Mukherji and Fletcher, JJ. Now itis in- 
disputable that whether under the Civil 
Procedure Code or under the Rules prevail- 
lng on the Original Side of this Court the 
decree shall agree with the judgment and 
that where thatis. not the case the Court 
has inherent power to amend the decree so 
as to bringit into. consonance with the 
judgment. The present application is op- 
posed by the plaintiffs-opposite.party, and 
the ‘contentions on their -behalf are, first 
that: the decree is really not in conflict’ with: 


the judgment, and secondly, that if that is 


not so, the equities of the case are against 
the present application for amendment. . 
As to the first point, if there was ‘really 
no conflict as between the decree and the 
judgment, it is difficult to see why the ap- 
plication should be opposed at all and why 
equities should be pleaded in 
the opposition. The relevant passage in 
the judgment delivered by Ashutosh Mu- 
kherji, J. (and Fletcher, J.) on March 
1, 1920, is this: “Ihe costs of this appeal 
will be costs in the suit.” This is also 


confirmed by the minutes of the proceed- 


Ings whichsay “costs of the appeal costs 
in the suit. There was nothing said as to 
any other costs, viz., the costs of the origi- 
nal hearing and the costs of the re-trial. 
The decree, however, which I have already 
quoted contains an express reference: to 
these costs, and it further states that these 
costs as also the costs of the appeal, are 
to abide the results of the said  re-trial. 
Now it is not the contention of the opposite 
party in this Court that the judgment of 
Mukherji and Fletcher, JJ. did not leave 
the costs tc .he discretion of the lower 
Court. There is no doubt also that the 
words “costsin the suit” do not mean that 
costs will follow the event. In Templeton 
V., Laurie (1), for instance, the questicn 
arose and it was pointed out that where the 
order was that “costs shall be ccets in the 
cause” those costs would remain to be dealt: 
with by the Court at the hearing, and the 
: ()-25 B 230; 2 Bom. L R 623, TE E 
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Judge atthe trial had still power to deal 
with such costs. Then as regards the words 
“abide the result” there are no doubt cases 
for instance the case in Godavarthi v. G. 
Lukshmidevasamma (2), in which ithas been 
held that these words also do not fetter the 
discretion of the trial Judge though in 
other cases for instance, the case in Phani- 
bhusan Roy Choudhury v. Bama Sundari 
Devi (3), the same viewhas not been taken 
but we are not called upon here to decide 
ihis point. When the case went back on 
remand, Rankin, J. looking no doubt to the 
judgment of the Court of Appeal, made it 
perfectly clear that the Court had made no 
order regarding the costs of the hearing 
before O. C. Ghose, J. and he himself or- 
dered that the defendants were to have the 
costs incurred subsequent tothe filing of 
the W.8.on May 27, 1919, but exclusive 
of the costs of the Court of Appeal. From 
the’ judgment of Greaves, J. there was an 
appeal preferred by the defendant Jiban. 
It does not appear that in that appeal 
the question now at: issue was either raised _ 
or decided. We do’ not know to’ what ex- 
tent Greaves, J. considered himself fetter- 
ed by the directions as to costs as stated 
in thedecree of March 1, 1920. We of 
course cannot and donot make any order 
touching the decree made by Greaves, J., 
but so far asthe decree of March 1, 1920, 
is concerned, there is that difference in the 
language, as I have pointed out as between 
the decree and the judgment, and since 
doubts and difficulties have arisen, it 
seems to me that the best and safest 
course will be toamend the decree so as to 
make it agree with the language of the 
judgment. Then comes the question as to 
whether such amendment would be against 
the equities. ‘Learned Counsel appearing 
forthe opposite party has strenuously con- 
tended that equities are against the appli- 
cant because he has made serious delay in 
asking for an amendment of the decree. 
In support of this he has drawn our atten- 
tion to one case, wz, the casein K. C. 
Mukherji v. Ainaddin (4). In that case the 
question was whether a certain decree 
should be amended. - Suhrawardy, J. laid 


down this proposition that : 

“Whenever a decree is found to be not in accord- 
ance withthe judgment it should be brought into 
confirmity with it unless circumstances such as 
the acciual of rights of third parties exist which 
would make it inequitable to do so.” 

(2) 39 M 476; 29 Ind. Cas. 203; AIR 1916 Mad. 
621; 28 M LJ 441; (1915) M W N 38C, 

t3) 4 C WN 338. l 

(4) 36 O W N 97; 139 Ind. Cas. 528; A I R1932 
Cal, 563; Ind, Rul, (1932) Qal, 687; - 
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He further held that mere delay would 
not be a sufficient circumstance, and differ- 
ing from Graham, J.. he held that the 
-decree in that case should be amended as 
prayed for. O. U. Ghosh, J., who ultimately 
- decided the matter said expressly that so 
far as the law was concerned, there was 
nothing in the judgment of Surahwardy, 
J. with which he was not in agreement, 
but onthe facts of that particular case he 
decided that the application for amend- 
ment should be refused. In the present 
case undoubtedly there hasbeen delay in 
making the application and it cannot be 
gainsaid that the applicant has been guilty 
of negligence in -not scrutinsing the dece 
ree. But, on the other hand, it seems to 
me that there are extenuating circums- 
tances. As Ihave mentioned already, the 
applicant had not appeared in the appeal 
which resulted in the decree in question 
and so there is some ground for his asser- 
tion that he had no knowledge of the dis- 
crepancies between the decree and the 
. Judgment... Further,. there was the judg- 
‘ment of Rankin, J. which confirmed the 
view that the learned Judges of the Court 
of Appeal did not deal withanything but 
the ‘costs of that Court. The plaintiffs did 
not appeal against that judgment of Ran- 
kin, J. on the other hand they paid the 
costs as ordered by him. The plaintiffs 
also waited so long in having their own bill 
taxed on the basis of the decree of Mareh 
1, 1920. In these circumstances it seems to 
me that it cannot besaid that the equities 
of the case areso much against the appli- 
cant that his prayer for amendment should 
be refused. In these circumstances we 
must order that the decree should be 
amended in a manner indicated in the copy 
of the decree in red ink which is appended 
as an Annexure to the application. As re- 
gards the costs of this application, we direct 
that each party do bear its own costs. 

Mukherji, Ag. C. J.—I entirely agree. 

N. Application allowed. 
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NIOHUMAL GHANDUMAL V. RAMDAS DowLATsiNa (SIND) 


i7i to 
r. 3—Compromise under—Question whether it re- 
lates to suit or not depends on facts—Sutt for in- 
junction—Compromise moved by defendant giving 
plaintiff adequate relief—Decree based on compro- 
mise—Decree, tf can be executed. 

The question whether the comprcmise did or did 
not relate to the suit within the meaning of 
0. XXIII, r. 3, Civil Procedure Code, is in each 
case a question of fact. Hach case has to bs decided 
on its own merits. [p. 212, col. 1.} 

In a suit foran injunction restraining the de- 
fendant from building his house in a pMticular way, 
it was agreed onthe move of the defendant that the 
building should be built in such a manner as to 
give to the plaintiff-appellant not the relief precise- 
ly asked for but an adequate relief which he was 
prepared under the circumstances to accept. It 
was, therefore, agreed that there should not 
be built upon one of the roofs of the defendant's 
building a certain structure, which, it was reason- 
able to hold, if it had been built, would have 
brought about the damage to his property which 
the plaintiff-appellant sued to prevent : . 

Held, that if asthe result of a compromise it was 
agreed, not that the building should be pulled down 
but that a structure should-not be built upon one of 
the roofs of the building, it could not be said that 
because the relief the plaintiff demanded wus not given 
to him in the exact form in which he demanded it in 
the plaint orin a form which would fall within the 
four corners of the plaint, therefore, it must follow that 
the relief given to him, though relating to- the 
light and air of his own property, in relation to the 
adjoining property which was the subject-matter of 
the suit, was not a relief that related tothe suit. 
To hold so, would be putting upon the construction 
of O. XXIII, r. 3, Civil Procedure Code, a ‘meaning 
which is not reasonable. Oonsequently the compro- 
mise in which the defendants were the moving party 
did relate to the suit and that, therefore, it was not 
necessary to force the plaintiff to a separate suit 
and he can execute the decree. Shambhusing Y. 
Manilal (1) and Shyam Lal v. Shyam Lal (2), relied 


On. 

S. C. A. against an order of the District 
Judge, Sukkur, dated June 27, 1932. 

Mr. Sunderdas Jethanand, for the Appel- 
lant. l | 

Mr. Srikishendas H. Lulla, for the Res- 
pondents. 


-` Davis, J. C-—This is an appeal against 
the judgment of the learned wistrict J udge 
of Sukkur in which he set aside an order 
of the Subordinate Judge of bhikarpur 
directing a decree to be executed against 
the respondents. The learned District 
Judge was of the opinion that as part of 
the decree, which the appellant desired to 
be executed was beyond the scope of the 
suit, he could not execute it by execution 
of the decree itself but it was necessary for 
him to file a separate suit. The order of 
the learned trial Judge was based upon 
the principle, which he followed, that as 
part of the decree, of which execution was 
sought, was part of the -consideration of 
the compromise, therefore it related to 
the suit within -the provision of O. XXIII, 


1937- 
r. 3, Civil Procedure Oode. We think that 
the principle thus set out by the learned 
trial Judge goes too far, but that.in the 
circumstances of this case the part: of the 
decree which the learned District Judge has 
found to fall outside the scope and beyond 
the provisions of O. XXIII, r. 3, did in fact 
relate to the suit within the meaning of 
that ruley and that there is no reason why 
the appellant should be forced to a sepa- 
rate sult in order to obtain the fruits of 
his compromise decree. 

The appellant in this case brought a 
sult against the respondents which was 
really a suit for light and air. The respon- 
dents were in the process of building a 
house and had progressed, it is clear, a 
long way to its completion, when the 


appellants brought a suit asking that the 
respondents should ‘be restrained., from. 


shutting out the light and air to certain 
appertures in the wall of his house. The 
learned District Judge has set out in his 
judgment para. 9 of the plaint; and from 
this paragraph and from the other para- 
graphs it is clear thatthis was an ordinary 
suit brought by one owner of property 
.against another owner of adjacent prop- 
erty to preserve his rignt to light and 
air. In the course of the proceedings the 
respondents apparently thought that it 
was in their interests to compromise. 
The plaintiff-appellant desired that he 
should get an injunction restraining the 
defendants-respondents from building their 
house in such a way that the appertures 
of the plaintiff-appellant’s house should 
not be blocked and so keep out light and 
alr and as that might have meant the 
demolition of the house, it was agreed 
that the building should be built in such 
a manner as to give to the plaintiff-appel- 
lant not the relief precisely asked for but 
an adequate relief which he was prepared 
under tne circumstances to accept. It was 
_ therefore that it was agreed that there 
should not be built upon one of the roofs of 
the respondents’ building a certain struc- 
ture, which, it is reasonable to hold, if it 
had been built, would have brought about 
the damage to his property which the 
plaintifi-appellant sued to prevent. 

Setting out the facts ım this manner, 
which we think is fair, it appears difficult 
to say that the compromise was not a 
compromise which related to the suit. lt 
18 urged in arguments by the learned 
Advocate for the respondents, that there 
was nothing in the’ plaint about this third 
roof; that there was nothing in the plaint 
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about not building upon this third roof 
and the plaint related only to certain 
appertures. But if as the result of a com- 
promise it was agreed, not that the build- 
ing -should .be pulled down but that a 
structure ‘should not be built upon one of 
the roofs of the building, it does not appear 
to us a good argument to say that because 
the relief the plaintiff demanded was not 
given to him in the exact formin which 


he demanded it in the plaint or in a form 


which would fall within the four corners 
of the plaint, therefore it must follow that 
the relief given to him, though relating to 
the light and air of his own property, in 
relation to the- adjoining property which 
was the subject-matter of the suit, was 
not a relief that related to the suit. To 
hold so, would appear to us to be putting 
upon the construction of O. XXIILr. 3, Civil 
Procedure Code, a meaning which is not 
reasonable. It was urged on behalf of the 
appellant that the mere fact that the 
agreement not to build this structure upon 
the roof was the consideration of the com- 
promise decree was in itself sufficient to 
bring the decree within the provisions of 
O. XXII, r. 3, and the learned Advocate 
relied upon the case in Shambhusing Va 
Manilal (1) and upon the case in Shyam 
Lal v. Shyam Lal (2). We do not think 
we can accept without qualification the 
general -statement that merely because 
what was agreed to be done was considera- 
tion ‘for the compromise, therefore, what 
was 10o be done was a matter that related 
tothe suit within the meaning of O. XXIIL 
r. 3, Civil Procedure Code. Indeed in the 
case in Shambhusing v. Manilal (1) the 
judgment of Baker, J. appears to us care- 
fully to qualify the generality of the words 
used in the cases to which the learaed 
Judge refers. In that judgment the learned 
Judge says: 

“Now, amongst the numerous cases which have 
been quoted there is a balance of authority in 
favour of the -view that where the term in ques- 
tion is a consideration of the compromise and 
therefore intimately connected with it, the words 
‘that relates to the suit’ are sufficiently wide to em- 


brace it. Withiespect | agree with this view. Here 
where we are not concerned with any land other 


.than the land which formed subject-matter of 


the suit, nor with any mortgage other than that 
which formed the subject-matter of the suit, and 
the terms of the decree really relate to the 
manner in which the claim of the plaintiff in this 
suit. is to be met I am of opinion that the terms 
of O. XXIL, r. 3, are sufficiently wide to cover a 


(1) 33 Bom. L R 1457; 135 Ind. Cas. f179; AL R 
1932 Bom. 47; Ind. Rul. (1932) Bom. 95. 

(2) 59 A775; 146 Ind. Cas. 145; A IR 1933 All, 649; 
(1933) A L J 728;6 R A 262(F B). 
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erm of the nature with which we are now 
concerned,” : 

. We think that the generality of the 
words in the first sentence are materially 
qualified by the words used in the third 
Sentence. In the Allahabad case the 
learned Judges also appear to put some 
qualification upon the generality of the 
principle which has been argued before us. 
They say: 

“It seems to us that the expression “so far as 
it relates to the suit” 
the expression “so far as relates to so much of 
_the subject-matter of the suit as is dealt with 
by the compromise”. It is certainly possible to 
conceive of matters which may not, strictly 
speaking, be the subject-matter of the suit itself 
as brought and yet they -may relate to the suit, 
It therefore follows that so long as the compro- 
mise relates to the suit, the Court has full autho- 
rity under this rule to pass adecree in tezms of it 


even though it might not have, strictly speaking, 


formed the subject-matter of the suit. Similarly 
there is nothing in s. 2, Oivil Procedure (ode, 
which defines decree, which would prevent the 
Court from passing a decree in terms of the com- 
promise which relates to the suit although it may 
not be called the subject-matter of the. suit. All 
that it requires is that the Court may determine 
the rights of the parties in regard to all or any 
matters in controversy in the suit, viz., matters 
that may be in controversy in the suit and matters 
that may be brought in by the parties. If the 
property has not been included in the suit it can 
be so included by. a proper amendment of the 
plaint. The Court would therefore have proper 
jurisdiction to deal with it. The fact that the 
Court deals with it before: going through the 
formality .of amending the plaint would be an 
illegality or non-compliance with the provisions 
of Sch. IL and not necessarily a question of juris- 
diction. Where the Court has jurisdiction to 
deal with the property, having regard to its 
nature, character and valuation, the mere fact 
that it was not originally included in the plaint 
would not oust the jurisdiction of the Court 
when it was acting upon the agreement of the 
parties.” a ; 

Therefore it appears to us that the 
learned Judges of the Allahabad High 
Court qualified this general principle by 
considerations of the nature, character and 
valuation of the property. Moreover, in 
Shambhusing v. Manilal (1) to which we have 
already referred the learned Judge Baker, J., 
more than once emphasized the fact that 
whether the compromise did or did not 
relate to the suit within the meaning of 
O. XXII r. 3, was in each case a question 
of fact. He says: “But each case, as I 
have already said, has to be decided on 
its own merits.” Again he says “The 
criterion in each case appears to be what 
are the facts of the particular case”. It 
appears therefore that the learned Judge 
of the trial Court was right in his conclu- 


sion that in this particular, case the com- 


promise in which the respondents were 
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the moving party did relale to the suit 
and that therefore it was not necessary to 
force the appellant to a separate suit and 
he .was rightly allowed to execute the 
decree. 

There are, however, certain objections 
taken before us in relation to the decree 
itself. and it is said that the lower Court 
was not right in altering the decyee when 
it came to the conclusion that the roof 
referred to in the decree was not the third 
roof, but the second roof and that the 
reference to the third roof was wrong. We 
do not.think that in this particular case it 
can be said that the learned Judge altered 
the decree. He read these words "the 
third roof” in relation to .the whole of the 
decree:. it was a question of identification 
and he.came to the conclusion from other 
words used in the decree that it was per- 
fectly. clear that what was referred to was 
the second roof and not the third roof. We 
do not think therefore that it can be said 
that the learned Judge altered the decree. 
All he did was to reiate it to the property 
as it existed and.to interpret it and identity 
the property referred to in the decrce. 

It was then urged that the decree could 
not be enforced. because it was vague; and 
reference was made to the judgment of the 
learned Judge upon this point. But with 
all respect to the learned District Judge 
we do not think that he applied or indeed 
was invited to apply his mind to the facts 
of the case; he dealt with the case on the 
question of law. We ourselves consider 
that his finding that the decree {is vague 
and indefinite ıs itself so vague and in- 
definite that we cannot rely upon it. It 1s 
for the executing Court in execution to 
relate the decree to the property as it 
exists. We see, therefore, no reason what- 
ever why the appellant should have heen 
denied the fruits of his compromise entered 
into in the circumstances which appear 
from the record. We think therefore that 
the appeal must be allowed with costs 
and we order accordingly. 

N. Appeal allowed. 
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Court Fees Act (VII of 1870), Sch, II, Art. 11— 
Civil Procedure Code (Act V of 1908), ss, 144, 47, 151 


minai aA 


1937 


Art. il, if applies to order under s. 144—~Appeal 
from such order—Fees payable ~Restitution applica- 
tion under 3.14t—Whether one for execution~—-Whe- 
ther comes under 3.47—Government of Bengal Notifica- 
tion, No. 1872-7 of May 23, 1921, limiting fees 
chargeable on appeal from order under s. 47 to amount 
chargeable under Art. 1l—Whether extends to orders 
under s.141—Order under s. 151—Appeal from, whe- 
ther can be treated as one under Art. 11, Sch. IT, 
Court Fees Act—Appeal, when lies. 

An ordeqpnder s, 144, Civil Procedure Code, is an 
order having the force of a decree, and Art. 11, 
Sch IT, Court Fees Act, hasno application where an 
appeal is preferred from such order. In such a case 
fees payable are ad valorem. [p. 214, col. 1.] 

The right of restitution undoubtedly follows from 
the judgment of reversal and is based on the broad 
principle that the acts of Court should prejudice none 
of the parties, but it cannot be said that the Court 
granting restitution is executing a decree. The Court 
in an application under s. 144 has a wider range of 
jurisdiction than an executing Court which can only 
enforce the decree ororder as it stands. Oonsequent- 
ly an application under s. 144, for restitution, is not 
an application for execution unders. 47. Gangadhar 
Marwari v. Lachhman Singh (1), Madan Mohan De v. 
Nogendra Nath De (2), Kurgodigouda v. Nalgana- 
gouda (6), Hamed Ali v. Ahmed Ali (7) and Soma- 
sundaram v. Chockalingam (8), dissented from. fp. 
215, col. 1] a8 l 

Case-law referred to.] . 
otification of Government of India, No. 4650 


of September 10, 1899, and repeated in Bengal 


Government Notification No 1872-J of May 23, 1921, 
limited the fees chargeable on appeals from order 
under s. 47 to the amount chargeable under 
Art. ll of Sch II, Court Fees Act. If it were the inten- 
tion of the Government that appeals from orders under 
B. 144 would also be exempted from payment of 
ad valorem fees, the section would have been 
specifically mentioned. Restitution application being 
miscellaneous proceedings in the nature of suits, 
where large amounts claimed as damages might be 
involved, the Government deliberately omitted s. 144, 
Civil Procedure Code, from the notification exempt- 
ing payment of ad valorem court-fees in appeals 
from such orders. {p. 215, col. 2.] 

An order under s. 151 is not an appealable order 
under the Oode and so the appeal cannot be treated as 


an appeal from an order within the meaning of 


Art. 11, Sch. II, Court Fees Act. -An appeal may, 
however, lie ifthe order passed unders. 151, is one 
which in substance comes under s. 47 or s. 144 of the 
ei Sashi Kanta v. Jalil Bakhsh(12), explain- 
ea, 7 


C. R. from an order of the District 
Judge, Burdwan, dated February 3, 1936. 

Messrs. Gunada Charan -S:n and Ama- 
lendu Sen, for the Petitioner. 

Messrs Bankim Chandra Mukherjee, Ka- 
naidhan Dutt and Mrigendra Nath Dutta, 
for the Opposite Patties. 


B. K. Mukherji. J—The question raised 
in this revision case relates to the amount 
of court-fees that are payable on a memo- 
randum of appeal filed against an order 
passed in a proceeding for restitution 
under s. 144, Civil Procedure Code. The 
facts shortly stated are these: In the 
year 1913, when the present petitioner 
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was à minor, there was a mortgage suit 
started against him by one Rama Nath 
Banerjee, predecessor of opposite parties 
Nos. 1 to 3; on a mortgage bond alleged 
to be executed by the petitioner’s father. 
The petitioner was represented by his 
mother, who was an illiterate lady and 
could not look to his interest properly, and 
a decree was passed in this mortgage 
suit which was based on an award made 
by- an arbitrator, who was no other than 
a brother of the said mortgagee, Rama- 
nath. In- execution of this mortgage 
decree all the properties of the peti- 
tioner wers gradually sold and purchased 
by the decree-holder except the properties 
described in schedule (gha), but Rama 
Nath took forcible possession of this prop- 
erty as well. 

After the petitioner attained majority 
he instituted a suit in the year 1928, 
against opposite parties Nos. lto 4, the 
first three defendants being the sons and 
heirs of Rama Nath and the fourth an 
aliense from Rama Nath of the (gha) 
schedule property, for recovery of posses- 
gion of all these properties, on a declaration 
that the mortgagee. decree and the ex-sale 
consequent thereon were fraudulent and 
void. This suit culminated in a decree in 
favour of the petitioner on July 30, 1931, 
which was subsequently affirmed in appeal. 
The petitioner in execution of his decree 
got back possession of all the properties 
on August 2U, 1931. It may be said here 
that though there-was a prayer for delivery 
of possession in the suit instituted by the 
petitioner, he did not make any prayer 
for recovery of mesne profits, the rights 
being reserved for another litigation. In- 
stead of filing a suit for mesne profits, 
however, the petitioner was advised to 
commence this present proceeding which 
purported to be under s. 144 and s. 151, 
Civil Procedure Code, and therein he 
claimed recovery of mesne profits to the 
extent of nearly Rs. 46,000 for the period 
of his dispossession. Tne trial Court re- 
jected the application holding thats 144 
was inapplicable to the facts of the case, 
and it was not a case which could pro- 
perly be dealt with under s. 151, Civil 
Procedure Code. Against this order of 
rejection an appeal was taken to the 
lower Appellate Court, and a preliminary 

int was raised as regards the court-fees 
that were payable upon this memorandum 
of appeal. The District Judge held that 
ad valorem court-fees were payable under 
Sch. I, Art. 1, Court Fees Act, and it is 


N 


914 
against this order that the present rule has 

een obtained. 

Mr. Sen who has appeared in support 
of the rule has contended before us in 
the first place that the present case is 
governed by Art. 11, Sch. IT, Court Fees 
Act, read with cl. (6) of the nctification of 
- the Government of India No. 4650, dated 
September 10, 1899, and the court-fee 

payable is two rupees only. In support 
of this contenticn he has relied npon two 
decisions of this Court, viz. Gangadhar Mar- 
wari: v. Lachman Singh (1) and Madan 
Mohan De v. Nogendra Nath De (2). The 
second contention of Mr. Sen is that in any 
view of the case the order appealed from 


may ` be taken to be an order 
under s. 151, Civil Procedure Code, 
for which a court-fee of Rs. 2 only is 
payable. 


Now on the first point, Art. 11, Sch. H, 
Court Fees Act, standing by itself is of no 
assistance to the petitioner. That article 
lays down that in a mémorandum of appeal 
-presented to the High Court when the 


appeal is not from a decree of an order . 


having the force of a decree, the court-fee 
payable is Rs. 2. An order under s. 144, 
Civil Procedure Code, is obviously an order 
having the force of a decree, and the article 
therefore- has no application to the present 
case. There was, however, a notification 
by the Government of India which is men- 
tioned above, and which is repeated in 
Bengal Government's Notification No. 1872-J 
dated May 23, 1921, under which the fee 
-chargeable on appeals from orders under 
s. 47, Civil Procedure Code, was limited to 
the amount chargeable under Art. 11 
Sch. I. Mr. Sen contends that the appli- 
cation unders. 144, Civil Procedure Code, 
really comes under s. 47 of the Code 
and as such the present case comes 
within the benefit of the notification men- 
tioned above. The controversy, therefore, 
narrowed down to the short point as to 
whether the application under s. 144, 
Civil Procedure Code, comes within the 
purview of s.47. In Gangadhar Marwari 
y. Lachman Singh (1), the application for 
mesne profits was made not by the 
plaintiff, but by the defendant by way of 
restitution under s. 583 of the old Civil 
Procedure Code, after the suit was dis- 
missed against him with costs. The appli- 
cation, it was beld, would come under 
es. 244, Civil Procedure Code, and an 


(1) 11 O L J 441; 6 Ind. Oas. 125 
san” 21 OW N 544; 39 Ind. Cas, 640; AIR. 1918 Cal. 
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appeal against the order would be with- 
in purview of the notification, and could 
be filed with a court-fee of two rupees 
only. This case rather assumed that 
decided that an application for restitution 
would be within the scope of s. 244 of the 
old Code, though a distinction was made 
between a proceeding for recovery of mesne 
profits started at the instance of the dè- 
fendant and one at the instance of the 
‘plaintiff, implying thereby that it would 
not lie within the plaintiff to avail himself 
of the procedure for restitution, for re- 
covery of mesne profits, which he could 
and should have claimed in a suit. This 
was followed by Mr. Chatterjee, J. in 


Madan Mohan De v, Nagendra Nath De (2), 


and it was held that a proceeding for 
restitution. was really an application 
for execution and hence came within s. 47, 
Civil Procedure Code. Mr. Chatterjee, J. 
referred to the provisions of s. 583 of the 
old Code, which expressly provided that 
the Court should proceed to execute the 
decree passed on appeal according to the 
rules for execution of decree in suits. It 
is true that in s. 144 of the Code of 1908 
this provision was omitted, but this was 
immaterial according to the learned Judge, 
for in substance the Court granting res- 
titution, executes the decree of reversal, 
which by necessary implication carries 
with -it the right to restitution. It may 
be pointed out. that since the introduction 
of the new Code, the gemneral.trend of 
opinion of this Court was against holding 
restitution applications as applications for 
execution ; see Harish.Chandra v. Chandra 
Mohan (3) and Ashutosh Mookerji v. Upendra 
Prosad (A). 

As observed. by Rankin, O. J. in Saroj 
Bhusan Ghosh v. Debendra Nath Ghose (5), 
there is room for comment on each one 
of these cases, and the point was not 
clearly or elaborately discussed in any one 
of them but it showed the general opinion 
and the learned Chief Justice himself 
adhered tothis view though not without 
some hesitation. As matters stand, there 
is a clear conflict of opinion on this point 
entertained by the various High Courts 
in India. The Madras and Bombay High 
Courts have consistently maintained the 
view that the expression “execution” is 


(3) 28 O 113. i 

(4) 21C W N 564; 38 Ind. Cas. 17; A IR 1917 Cal. 
188; 24 O L J 487. ; 

(5) 59 C 337; 137 Ind. Cas. 302; A I R 1932 Gal. 
aie a 3 W N 1294; 540C L J508; Ind. Rul. (1932). 
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wide enough to cover all proceedings under 
8. 144; see Kurgodigouda .v. Nalganagouda 
(6. Hamed Ali v. Ahmed Ali(7) and 
Somasundaram v. Chockalingam (8). The 
Allahabad, Patna and Rangoon High Courts 
on the other hand have taken the contrary 
view; see Baijnath v. Balmakund (9), Balmu- 
kund v. Basanta (10 and Maung - Hla 
Maung wMa Hnin Dauk '11). : 

In this state of authorities we are not 
Prepared to differ from the opinion of 
this Court expressed in the cases noted 
above. Indeed: a distinction between 
execution and restitution is noticeable 
on more groundsthan one. Section 144 
appears notin the chapter on execution 
but ià treated asa sort of miscellaneous 
proceeding inthe Code. A party seeking 
restitution, does not strictly speaking 
want toexecute any decree and itis by 
some violence to the language that we can 
speak of the judgment of reversal making 
by implication, an additional decree that 
the successful party will get. from the 
other side that the latter had got in the 
meantime -by execution of the original 
decree, and. restitution is nothing but 
execution of this implied negative aspect 
of the decree of reversal. The right of 
restitution undoubtedly followsfrom the 
judgment of reversal and is based on the 
broad principal that the acts of Court 
should prejudice none of the parties, but 
it cannot be said that the Court granting 
restitution is executing a decree. As 
pointed out by the Patna High Court in 
the Full Bench case mentioned above 
Balmukund v. Basanta (10) the Court in 
an application under s. 144 has a wider 
range of jurisdiction than an executing 
Court which can only enforce the decree 
or order as it stands. It can award interest 
and compensation, which the executing 
Court cannot. But apart from this we ‘are 
concerned in this case with an interpreta- 
tion of the Government notification men- 
tioned above. If it were the intention 
of the Government that appeals from 
orders -unders. 144 weuld also be exempted 
from payment of ad valorem fees, it is not 


(6) 41 B 625; 41 Ind. Cas 238: A IR 1917 Bom. 210; 
19 Bom. L R 638 


(7) 45 B 1137; 62 Ind. Cas. 233; A IR 1921 Bom, 67; 
23 Bom. L R 4'0. i 

(8) 40 M 780; 38 Ind. Cas 806; A I R 1917 Mad. 185; 
5 L W 267 


(9) 47 A 98; 82 Ind. Cas. 321; A I R 1925 All. 137; 22 
ALJ &sl 


(10) 3 Pat, 371; 78 Ind. Oas, 200; A IR 1925 Pat. 1; 
5P DT 145. | 

(11) 8 R 271; 196 Ind. Cas. 211; A TR 1930 Rang. 
41; ind, Rul. (1930) Rang. 291. o 
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why the section was not specifically 
mentioned, {ít appears to us that restitu- 
tion applications being miscellaneous 
proceedings inthe nature of suits, where 
large amounts claimed as damages might 
be involved, the Government deliberately 
omitted s. 141, Civil Procedure Code, 
from the notification exempting payment 
of ad valorem court-fees in appeals from 
such orders. We, therefore, overrule the 
first contention of Mr. Sen and hold that 
the memorandum of appeal ought to be 
stamped with an ad valorem court-fee 
under Sch. I, Art. 1, Court Fees Act. 

The second contention of Mr. Sen 
amounts to this that the application for 
restitution was alternatively under s. 15l, 
Civil Procedure Code and hence the appeal 
may be taken tobe an appeal from an 
order under s. 151 and not under s. 144, Civil 
Procedure Code and the question whether 
s. 144 proceedings are really proe 
ceedings in execution will not in that 
event arise. 

We are unable tosee how the conten- 
tion assists Mr. Sen's client. In the first 
place, the memorandumof appeal purports 
to be one from an order unders. 141, Oivil 
Procedure Oode, and not from an _ order 
unders.151 of the Oode. But leaving 
aside this technical point an order under 
s, 1l5Lisnot an appealable order under 
the Code and so the appeal cannot be 
treated as an appeal from an order within 
the meaning of Art. 11, Sch. II. Mr. Sen 
relies upon the decision in Sashi Kanta 
v.Jalil Bakhsh (12) as an authority for the 
proposition that when the Court decides a 
matter unders. 151, Civil Procedure Code, 
which is of the same nature as one 
under s. 144, Civil Procedure Oodle, there is 
an appeal from the order in the same way 
as there isan appeal from an order under 
s. Li4, Civil procedure Code. This decision 
further lays dowa that on the facts of that 
case, the proceedings for restitution which 
were started before the executing Court 
by a judgment-debtor for recovery of 
mesne profits after setting aside of an exe- 
cution sale could come within s. 47, 
Givi] Procedure Code. Now an appeal is 
undoubtedly a creature of statute, and 
no appeal could possibly lie from an order 
under s. 151, Civil Procedure Code, taken by 
itself. The decision can be explained 
however by saying that an appeal may lie 
if the order passed under s. lol is one 
which in substance comes under s. 47 


(12) 35 OC WN 105; 134 Ind. Cas. 1185; A TR 1931, 


clear 


` Oal. 779; 53 OL J 49; Ind. Rul. (1931) Gal. 65, 
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or s. 144 of the Code. In the present case 
if the order is taken as one under s. 144, 
Civil Procedure Code, it does not benefit 
the petitioner. It cannot. in our opinion, 
be taken asan order unders. 47, Civil 
Procedure Code. It was not an applica- 
tion before the executing Court at all as in 
the decision reported in Sashi Kanta v. 


Jalil Bakhsh (12) nor did it relate to any’ 


question regarding execution, satisfaction 
and discharge - of a decree. The jurisdic- 
tion which the Court was called upon to 
exercise could at the best be said to 
be the same jurisdiction which the Court 
could exercise under s. 144, Civil Proce- 
dure Code. As we have said already an 
application under s. 144, Civil Poccedure 
Code, does not come within s. 47, Civil 
Procedure Code. Hence the second conten- 
tion also fails. 

The result is that the Rule is discharged 
with costs. The hearing fee is assessed 
at one gold mohur. The court-fees must be 
paid within a month from the date of the 
arrival of the record in the lower Court. 

M. C. Ghose, J.—I agree. 

D. Rule discharged. 


MADRAS HIGH COURT 
Appeal Suit No. 418 of 1931 
> November 12, 1936 
VENKATASUBBA RAO AND CORNISH, JJ. 
SELLAPPA CHETTIAR AND OTARRS— 
DEFENDANTS— APPELLANTS 
vETSUS 


SUPPAN CHETTIAR AND oTHERs - 
—PLAINTIFF AND DEFENDANTS 
. Nos. 1 anp 2— RESPONDENTS 

Hindu Law~—Impartible estate—Alienation—Power 
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tates Act (II of 1904), s. 4—Scope of—Interest of 
co-parcener other than holder—Whether mere spes 
successionis—‘Benefsit to estate’, interpretation of— 
Transaction, tf should be of a defensive nature. 

In an impartible estate the power of the pro- 
- prietor in regard to alienating his estate or bind- 
. ing it by his debts, is co-extensive with thatof a 
manager of a joint Hindu family, not being a father 
or grandfather. The Madras Impartible Estates Act, 
does: not recognise the doctrine either of antecedent 
debt or of pious obligation. Venkata Lingama 
Nayanim Bahadur v. Arunachalam Chettiar (D), 
referred to. 

The interest in an impartible estate of co-parce- 
ners other than the holder is not a mere spes 
successionis but aright of co-ownership. Such right 
cannot be regarded as merely visionary. Rama- 
swami Naik v. Ramaswami Chetty (5), held no longer 
good law. 

[Case-law discussed. | 

The narrow view taken of the interpretation 
of the expression ‘benefit of the estate’ that unless the 
transaction is of a defensive character in the sense 
that it is calculated to protect the estate from some 
threatened danger or destruction, .if cannot be said 
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to be forthe benefit of the estate is not justified by 
the pronouncements ofthe Privy Council on the 
point. The transaction in order to be for the benefit 
of the estate need not be of a defensive character. 
Jagat Narain v. Mathura Das (4), followed. 
Appeal against the decree of the District 
Court, West Tanjore at Tanjore, in O. S. 
No. 16 of 1928. 
“Mr. T. L. Venkatrama Ayyar, for ‘the 
Appellants. m 
Messrs. B. Sitarama Rao-and S. R. 
Muthusawmi Iyer, for the Respondents. 
Venkatasubba Rao, J.—This suit 
has been brought to enforce a simple 
mortgage granted to the plaintiff on 
January 8, 1916, (Ex. A) by the 
lst defendant and his father, the late 
zamindar of Neduvasal to secure the 


. repayment of Rs. 8,300. It may be men- 


tioned that the plaintiff was a usufructuary 


mortgagee under fwo earlier deeds execut- 


ed in his favour on December 16, 1910, 
for about Rs. 86,000. The suit mortgage 
comprises six villages, of which four have 
been subsequently sold by the lst defend- 
ant and his father to the 2nd defendant 
by Ex. F, dated August 14,1919. The latter 
by Ex. H dated June 1, 1925, conveyed his 
interest to defendants Nos, 3 to 5 reciting 
in the deed that the original purchase was 
intended to be on their behalf. 

The only persons contesting the suit are 
defendants Nos. 3 to 5. The Ist defend- 
ant, it may, however, be stated, originally 


- filed a defence, but subsequently not only 


withdrew it but admitted the plaintifi’s 
claim. 

The villages in question. are part of an 
impartible estate, of which the lst defend- 
ant's father was the proprietor at the time 
the suit mortgage was granted. Defend- 
ants Nos. 3 to 5 contend that the alienation 
was made without legal necessity and is 
consequently not binding on the estate 
under s. 4 of the Impartible Estates Act 
(Mad. Act If of 1901). The effect of that 
section is that the power of the proprietor 
in regard to alienating his estate or bind- 
ing it by his debts, is co-extensive with 
that of a manager of a joint Hindu family, 
not being a father or grandfather; in other 
words, the Act does not recognise the 
doctrine either of antecedent debt or of 
pious obligation [See Venkata Lingama 
Nayanim Bahadur v. Arunachalam Chettiar 
(1).) The short question, therefore is, was 
the alienation made for a purpose which 
would have been held justifiable, had it 
been made by a manager of co-parcenary 


(1) 19 L W 132; 78 Ind. Cas. 1012; (1924) M WN 
214; AIR 1924 Mad. 51l. 
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property ? Before dealing with the ques- 
tion, we may cbserve (and it is conceded) 
that it is unnecessary to enquire in this 
suil, what interest,. if any, defendants 
Nos. 3 to 5- have acquired in the suit 
property by reason of the alienations 
mentioned above (Exs. F and H). 

' The mortgage amount of Rs. 8300 
consistg of two parts: 

(1) Rs 4,892, borrowed for the purpose 
of redeeming from mortgage a property 
. at Tanjore known as “Kamala Vilas”. 

(2) Rs. 3,408 borrowed for meeting the 
expenses of the marriage of the late 
 gamindar's daughter, i. e., the lst defendant's 
sister. In regard to the former amount, 
the facis are these. The late zamindar 
purchased a house known as ‘Kamala 
Vilas’ on June 23, 1915, for Re. 6,500. The 
house had been previously mortgaged and 


the zamindar undertook to discharge the- 


mortgage debt. This amounted to 
Rs 4,892 which sum was paid from the 
amount borrowed from the plaintiff. If 
the original purchase of the house ean 
be justified, it follows that this part of 
the debt must be held to ba binding. 
This raises the question, what is the extent 
of a manager’s power in regard to buying 
a property? It is not doubted that the 
power ofthe manager can be exercised 
not only in a case of need but ‘for the 
benefit of the estate”. This has been 
held in numerous cases which have fol- 
lowed Haneoman Prasad Panday v. Babooee 
Munraj Koonweree (2). but as regards 
what is meant by the expression ‘the 
benefit of the estate’ 
conflict of judicial opiuion.. One view 
seems to be, that unless the transaction 
is of a defensive character in the sense 
that it is caleulated to protect the estate 
from some threatened danger or destruc- 
tion, it cannot be said to be for the 
benefit of the estate. We are unable to 
place this narrow interpretation upon the 
words in question. If the true doctrine 
is that the ‘‘defensive character” is to be 
the test, the distinction between neces- 
sity and benefit disappears. For, suppose 
an alienation is made for raising funds, to 
‘preserve some part of the estate from 
extinction. It is difficult to say in this 
instance whether the purpose is one of 
need or one of benefit, but there can be 
no doubt that the primary purpose is one 
of need. Suppose again, money is raised 

(2) 6M I A393; 18W R 8ln; Sevestre 253n; 2 


Suth. PC J 29;1 Sar. PO J 552; 19 E R 147 
PO. | 
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for defending the estate from hostile litiga- 
tion. Here again, the question whether 
the purpose is one for of necessity or 
benefit presents similar difficulty. The fact 
is that the benefif and need are s9 inter- 
woven in such cases as to make the 
demareation difficult. To hold, therefore, 
that the rule of benefit should be confined 
only to cases where both need and benefit 
co-exist, would be to disregard ‘benefit’ as 
affording a distinct ground of justification. 
in Hanooman Pershad's case (2), the 
rule is stated within sufficient emphasis 
upon benefit as furnishing a further ground. 
Their Lordships say ; 


“It (the power) can only be exercised rightly in 


‘a ‘case of need, or for the benefit of the estate. 


But where in the particular instanes, the charge 
is one which a prudent Owner would make in 
order to benefit the estate, the bona fide lender is 
not affected by the precedent mismanagement of 


' the estate". ' 


In this passage the reference to ‘prudent 
owner’ when considering the question of 
benefit, is not without significance. That 
seems to show that their Lordships are 
thinking of ‘benefit as something distinct 
from ‘need’. Their Lordships then goon 
to say: 

“The actual pressure on the estate, the danger 
to be averted or the benefit to b2 conferred upon 
it, in the particular instance is the thing to be 
regarded". ; 

This seems to have given rise to the 
view that the ‘pressure’ and the ‘danger’ 
referred to here are examples of the 
‘benefit’ mentioned. In Palaniappa Chetty 
v. Deivasikamoney Pan lara Sannadhi (3), 
their Lordships of the Judicial Committee 
point out the difficulty of stating pre- 
cisely what is meant. by ‘benefit? used in 
this connection. The whole passage is worth 
quoting. 

“No indication is to be found in any of them 
as to what is,in this connection, the precise nature 
of the things to be included under the description 
‘benit to the estate’. It is impossible, their Lord- 
ships think, to give a precise definition of it 
applicable to all cases, and they do not attempt 
to do so, Tne preservation, however, of the estate 
from extinction, the defence against hostile litiga- 
tion affecting it, the protection of it or portidns 
from injury or deterioration by innundation, these 
and such like things would obviously be benefits. 
The difficulty is to draw the line as to what are 
in this connection, to be taken as benefits and wnat 


not. 

Their Lordships recognise the difficulty 
(we may add, possibly also the danger) 
of attempting a precise statement of what 
are included in the term ‘benefit’. To infer 


(3) 44 I A147; 39 Ind. Oas. 722; 210 W N 729; 
15 AL J 485;1'P LW 697; 33MUJ1:19 Bom L 
R567; 2ML T 1; (1917) M W N 507; 26 O L J 153; 
6 L W 282 (P 0). 
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from the three instances given in the 
. passage that the transaction should be of 
a defensive nature, does not seem warranted 
by the language used. These three in- 
stances are given as cases of obvious benefit, 
which seems necessarily to imply far from 
suggesting the contrary, that cases of less 
obvious benefit are not to be excluded. 
Indeed, it could be easily conceived what 
strange anomalies would arise were the 
restricted view to prevail. To take a 
familiar example, where unproductive im- 
movable property is sold with a view to 
the investment of the proceeds in the 
purchase of more suitable property, we 
fail to see why the sale should be con- 
demned as not being for a justifiable pur- 
pose. Other similar cases may be supposed, 
in which it would be in the interests of the 
co-parcenary fo sell ancestral property witha 
view to make a fresh purchase. 
held that a manager cannot sell the family 
dwelling house situated in a slum, in order 
to buy a fresh property intended for the 
future residence of the family? Again, is 
a manager to be debarred from selling the 
dwelling house ina remote village, when 
the familyfor educating its children shifts 
its residence toa town? Or again, is it 
proper, to hold that a manager can repair a 
dilapidated family house, but cannot incur 
a debt for the purpose of reasonably im- 
‘proving and enlarging it? The Full Bench 
of the Allahabad High Oourt, in a forcible 
and lucid judgment, repelled the theory 
that the transaction must necessarily be of 
a “defensive nature” Jagat Narain v. 
Mathura Das (4) and we agree with the 
opinion expressed there, thatthe pronounce- 
ments of the Judicial Committee would not 
justify the narrower view being taken of 
the expression ‘for the benefit of the estate’, 


The question then remains, whether the 
evidence adduced here is sufficient to prove 
thatthe purchase of the house could be said 
to have conferred a benefit upon the estate 
in the sense we have interpreted it. There 
was no attempt made to showin what cir- 
eurnstances or for what purpose the house 
was purchased. Mr.Sitarama Rao, for the 
plaintif relies upon the recital in Ex. F 
to the effect that on its date, namely, in 
1919 the zamindar and his family were 
actually residing in that house. Granting 
the recital to be evidence, it merely shows 
that the house was used for residential 
purposes; but that is hardly sufficient. 


(4) 50 A 969; 116 Ind. Cas. 484; 26 A Ld 841; AT 
R 1928 All, 454 (F B). 
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Moreover, it ought to be shown that the 
house formed an accretion to the impar- 
tible estate, for, if there was no intention 
to incorporate it the purpose could hardly 
be described as justifiable. In Ex. F it is 
stated that forthe repair of this house, a 
part of the amount raised under that docu- 
ment was utilised. The mere fact that the 
money represents a portion of the sproceeds 
of the sale of a fraction of the impartible 
estate raises no presumption of an inten- 
tion to incorporate; beyond that, no evi- 
dence whatsoever has been adduced. We 
must, therefore, hold that the mortgage to 
the extent of Rs. 4,892 was not for a pur- 
pose binding upon the estate. The trans- 
action would, however, affect the zamindar’s 
life interest; but as he had died before the 
action, the-plaintiff could derive no benefit 
from the alienation made by the previous 
holder. 

This leads us to the: question whether 
the zamindar’s son,7. e, the present Ist 
defendant by joining in the mortgage con- 
veyed any interest to the plaintiff. Mr. 
T. L. Venkatarama Iyer, strongly contends 
relying upon some cases of which Rama- 
swami. Naik v. Rawaswami Chetty (5) is the 
most important, that in the case of an im- 
partible joint family estate, the co-parce- 
ners other than the zamindar in possession 
have no right of ownership. This question 
has been fully considered in two recent 
decisions of the Judicial Committee and 
their Lordships have with great emphasis 
repelled the contention that there was no 
ownership. In Shiba Prasad Singh v. Prayag 
Kumari Debi (6) their Lordships in the 
judgment delivered by Sir Dinshaw Mulla 
review the case-law on the point and show 
that the decisions proceed upon two ap* 
parently inconsistent views; one set of de- 
cisions Sartaj Koeri v. Deoraj Koeri’s 
ease (7) Sri Rajah Rao Venkata Surya 
Mahipati Rama Krishna. Rao v. Court of 
Wards (lst Pittapore case) (8) and the 
Gangadhara Rama Rao v. Rajah of Pitta- 
pur (2nd Pittapore case) (9) proceed on the 


(5) 30 M 255. f 

(6) 59 I A 331; 138 Ind. Cas. 861; Ind.- Rul. (1932) 
P O 283; 68 M LJ 196:9 OWN 691; AIR 1932 
P C 216; 36 O W N 1046; 56 O L J92; 36 L W-266; 
(1932) M W N 923; (1932) A L J919; 13 PLT 659; 
34 Bom. L R 1567; 59 O 1399 :P 0). 

(7) 151A 54; 10 A 272; 5 Sar. P O J 139; 12 Ind. 
Jur. 213 (P O). 

(8) 26 I A83: 22 M 383; 1 Bom. L R277;3 0 W 
N 415; 7 Sar, P OJ 481,9 M LJ Sup IP CO). 

(9) 45 I A 148;47 Ind.Oas. 354; 35 M LJ 392; 24 
M L T 276; 16 A L J 833; 41 M 778; 28 O Ld 428; 
5 P LW 267; 20 Bom. L R 1056; 23 O W N 173; (1918) 
M W N 923; A I R1918 P O81. - 
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view that there is no ownership while the 
other lne represented by Baijnath Prasad 
Singh v. Tej Bali Singh (10) rests upon 
the principle that there isa right of sur- 
vivorship which in turn is founded upon 
co-ownership. Their Lordships point out 
that the inconsistency is apparent and not 
real. It is the generallaw of the Mitak- 
shara that regulates partible and impar- 
tible pr&perty alike belonging to a co-par- 
cenary, but in thecase of impartible pro- 
perty custom has superseded the general 
law in certain respect. As regards the 
right cf survivorship, the general Jaw not 
having been superseded by custom, that 
right still remains and that is what was 
held-in Baijnath's case (10). Tothis extent the 
estate retains its character of joint family 
property and the right of co-ownership is 
preserved. Their Lordships cite a passage 
from the judgment of Sir J. Colvile in 
Chintaman Singh v. Nowlukho Konwari 
(11) where the right of the junior members 
is referred to as a contingent right of 
property which they can part with or 
transfer. After full discussion, the position 
is thus summed up by their Lordships: 
“Though the other rights whicha co-parcener 
acquires by birth in joint family property no longer 
exists the birth right ` of the senior member to 
take by survivorehip still remains. Now is this 
right a mere spes successionis similarto that of a 
reversioner succeeding on the death of a Hindu 
widow to her husband's estate. It isa right which 
is capable of being renounced and _ surrendered. 
Such being their Lordships’ view it follows that 
in order to establish that a family governed by 
the Mitakshara in which there is an ancestral 
impartible estate has ceased to be joint, it is 
necessary to prove an intention, expressed or im- 
plied, on the part of the junior members of the 


family to renounce their right of succession to the 
estate” 


Shiba Prasad Singh v. Prayag Kumari 
Debi (6), -at pp. 345 and 346*. 

What this decision lays down is the very 
opposite of what has been held in 
Ramaswami Naik v. Bamaswamy Chetty 
(5; The contention’ was put forward 
that the interest possessed by the junior 
members, if any, was only a spes suc- 
cessionis and that contention was de- 
finitely rejected. It is noticeable that in 
the passage quoted above, the right of 
the senior members to take by survivor- 
ship is referred to as his birth right 
capable of being renounced or surrendered. 

(10) 48 I A 195; 60 Ind. Cas. 534; 19 A LJ 317; 
33 O LJ 338; 40 ML J 387; (1921) M W N 300; 253 
OW N 564; 2 PL T 237; 23 Bom. L R 854;43 A 
228; 3 UP LR (PO) 35; 29M L T 358 (PO). 

(14) 2 I A 263; 1 O 153; 24 WR 255; 3 Sar. 537: 
3 Suther. 204 (P 0). 
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In Collector of Gorakhpur v. Bam Sunder 
Lal (12) their Lordships, in the judgment 
delivered by Lord Blansburgh re-affirm 
this doctrine. They first point out that the 
Sartaj Kuart’s case (7) and the lst Pitta- 
pur case (8) appeared to be destructive of 
the rule that an impartible zamindari 
could be in any sense joint family prop- 
erty, but they go on to say that this view, 
apparently implied in these cases, was 
definitely negatived by Lord Dundien when 
deliveringthe judgmentin Baijnath's ease 
(10). Then they make the following signi- 
ficant observations: 

“One result is at. length clearly shown to be 
that there is pow no reason why the earlier judg- 
ments of the Board should not be followed, such 
as for instance the Chellapellit case [Mallikarjuna 
Prosada Nayadu v. Durga Prosad Vayudu (13)] 
which regarded their right to maintenance, how- 
ever limited, out of an impartible estate as being 
based upon the joint ownership of the junior mem- 
bers of the family.” 

See, Collector of Gorakhpur v. Ram 
Sunder Lal (12), page 302*. 

After further discussion, their Lordships 
observe that whilethe power of the holder 


of animpartible Raj to dispose of it by 


deed or by will remains definitely estab- 
lished, the right ofthe junior branch to 
succeed Ly survivorship on the extinction 
of the senior branch has also been defi- 
nitely and emphatically re-afirmed, “nor 
must this right be whittled away, it cannot 
be regarded as merely visionary.” ` 


In view of these pronouncements of the 
Judicial Committee we can no longer regard 
Kamaswami Naik v. Ramaswami Chetty 
{5) which held the interest of the co-parce- 
ners to be amere spes successionis as haying 
laid down the correct law. - 

It is unnecessary to consider whether a 
member other than the zamindar in pos- 
session can, by transferring his interest, 
bring in a-stranger; nor isit necessary to 
enquire whether one member can, by 
making a transfer, affect the interest pos- 
sessed by members other than himself. 
(See Sivagana Tevar v. Periasami— Rama- 
sami Chetty v. Periasami Kosalarama Pil- 
lai v. Periasami (14) dealing with Pada- 
mattur Estate in Sivaganga Zamir dari.) 
For, under the Impariible Estatcs Act 

(12) 61 I A236; 150 Ind. Cas. 545; TRPOR il 
O W N 889; AT R 1934 P O 157; 40 LW 217: (1934) 
A LJ 779;67M LJ274;15P LT £31;60 CL J 


62, (1934) M W N 751; 36 Bom. L R 867; 380 W N 
1101; 56 A 468 (P C). 

(13) 27 IA 151; 24 M 147; 2 Bom. L R9i5;50 W 
N 74; 10 M LJ 294;7 Sar. POJ 761(P 0). 

(14) 5IA 61;1 M 312;20 L R81; 3 Suther. 568; 3 
Sar. 795 (P ©, 
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no member could’ make any . alienation 
which would enure beyoad his own life- 
time. We have, therefore, here no diffi- 
culty in holding that the mortgage in ques- 
tion-to the extent of the first item of the 
consideration affects the life interest of the 
lst defendant by reason of his having joined 
in the transaction. 

Then passing to the next item of the con- 
sideration, namely Rs. 3,408 we must hold 
that the debtto that extent was borrowed 
‘for a legal necessity. The plaintiff has 
deposed that the amount was utilised in 
meeting the expenses of the marriage of 
the. late zamindar’s daughter. That evi- 
dence stands uncontradicted. The mart- 
gage was executed in Januery 1916; and 
the marriage had ‘been performed in the 
_ previous July. In Exs. D and D-1, writ- 
ten by the zamindarto the plaintiff's father 
in June and July, 1915, he refers to the 
proposed marraige and applies for aloan. A 
sum of Rs. 500 was borrowed under Ex. O. 
a promissory note excuted in December 
1913 by both the father and the son.: The 
plaintiff deposes that they borrowed this 


amount for the purpose of making jewels 


in view of the intended marriage. The 
plaintiff's evidence is consistent with the 
recital not only in Ex. A, the mortgage- 
deed, but in Ex. F under which the 
contesting defendants claim. We must, 
_therefore, hold that to tbis extent what has 
passed to the plaintiff under the mortgage 
is, the entire estate inthe properties in 
question and not merely the life interests 
of the two executants, namely the late 
zamindar and the lst defendant. 

The only contenticn that remainsis as 
regard interest. We agree with the learn- 


ed Judge that the stipulation in respect 


of it does not amountto a penalty and 


that the amount claimed is, therefore, due. ` 


Lastly, the .directicn in para. 5 of the 
decree io the passing of a personal decree, 
it-is conceded cannot stand and it is ac- 
cordingly deleted. 7 

In the result, for recovering Rs. 3,408 and 
the interest thereupon the mortgaged items 
ean be gold, but for recovering the remain- 
ing sum, namely. Rs. 4,892, with interest 
upon it, what -can be sold is the Ist de- 
fendant's life interest alone in those prop- 
erties, and we accordingly give judgment 
to tLateffect.. The lower Court’s order as 
to the costs of the suit will stand, three- 
eighths ofthese costs being assigned to. the 
. former amount and five-eighths to the latter. 

As regards the costs of the appeal, our 
order is that the appellanis (defendants 
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plaintif respondents costs. These costs 
also will be apportioned in the manner 
stated above. 
In the memorandum of objections we 
make no order as to costs. 
Time for redemption will be six months . 
from now. a 


AWN, Order accoflingly. 





MADRAS HIGH COURT 
Oivil Revision Petition No. 906 of 1934 
January 22, 1937 
VENKATARAVANA Rao, J. 
GOGINENI ANKAYYA—Patitiongr 
. VETSUS 
OFFICIAL RECEIVER, MASULIPATAM 
AND OTdERS— OPPOSITE PARTIES 

Provincial Insolvency Act (V of .1920), s. 20—In- 
terim Receiver appointed under—Powers of—Appli- 
cation to set aside sale—Competency to make—Cvwvil 
Procedure Code (Act V of 1908), O. XL, r. 1 td), 
0. XXI, r. 89—Operation of r. 1(d), if restricted to 
property of which Receiver is in possession— Word 
aia in s. 20, Provincial Insolvency Act, mean- 
ing of. : 

Whatever the Receiver rightly does, with regard 
to the property he do2s it simply as the agent of ‘the 
owner ofthe property or the person interested in the 
property. 

Where an interim Receiver of the insolvent's pro- 
perty appointed under s. 20, Provincial Insolvency 
Act, is ordered to exercise all powers of the 
owner under O. XL, r. 1 (D, Oivil Procedure Coda 
and is also expressly empowered to act under O. $ 
r. 89, Civil Procedure Code, to set aside the sale of the . 
said immovable property after raising the necessary 
funds, his appointment divests the insolvent of all 
control over the property and operates as an injunc- 
tion restraining him from interfering with the 
possession of the same ortaking any action in 
regard thereto. The interim Receiver 1s competent 
to apply to set aside saleunder ` O, XXI, r. 8&9, as 
the making of such an application which the insol- 
vent would have been competent to do but for the 
appointment of the interim Receiver. Wélkinson v. 
Gangadhar Sircar (1) and Ramachandra Atyar v. 
Sankara Iyer (2), relied on. f i 

The word ‘and’ before cl. :d)r, 1, O.XL, means ‘also’ 
or ‘in addition to`; č. €., the powers conferred under 
cl. (d) arein addition to all or any of the powers con- 
ferred under O. XL, r. 1 ʻa), (6) or (e). Again in cl. (d; 
power can be conferred upon the Receiver to realize 
property, 2. e. to reduce the property into possession. 
It is obvious that this cannot relate to property of 
which the Receiver has been put into possession, 
Subramania Iyer v. Official Receiver, Tanjore (3), 
dissented from. : 

The word ‘thereupon’ in s. 20, Provincial Insolvency 
Act, does not mean that he is not clothed with the neceg« 
sary power to act in relation to the property until he 
takes possession. Onthe other hand, it seems to 
indicate that on a direction being given by-the Court 
empowering him to take immediate possession he gets. 
clothed with all the powers that are necessary to' 
enable him to get such possession and one of the 
power contemplated under O. XL, r. 1 (d) is realiza~- 
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tion of tle property which would also include re- 
duction of the property into his possession. 


C. R. P. from the decree of the District 
ae Masulipatam, in ©. M. A. No. 8 of 
1933. 

Mr. V. Govindarajachari, for the Peti- 
tioner. l 

Messrs, P.- Somasundaram, S. Narayana 
ee and M. Balachandrudu, for the Opposite 

atties. a 


_ Order.—T wo questions have been argued 
in this revision petition: (1) whether an 
interim Receiver appointed under s. 20, 
Provincial. Insolvency Act, is entitled to set 
aside a sale of immovable property in 
execution a decree under O. XXI. Rule 
89, Civil Procedure Code, and (2) whether 
a person entitled.tothe distribution of the 
Sale proceeds realized in execution of a 
decree in virtue of his being the holder of a 
decree is entitled to notice under O. XXI, 
T, 92, Civil Prccedure Code. Respondent 
No. zin this case obtained a decree for 
money against one Hanumantha Rao, and 
in execution thereof, the immovable pro- 


perties cf the said Hanumantha Rao were. 


brought tosale on October 3, 1932, and 
purchased by respondents Nos. 3 and 4. 


Subseyuent to the sale, at the instance of. 


some creditors, an application . was made to 
the Insolvency Court to adjudge Hanuman- 
tha Raoas insolvent’ and an application, 


was also made in the said insolvency. ap-. 


plication for the appointment of an interim 


Receiver of the property of the insolvent.: 


Respondent No.1 was appointed interim 
Receiver and by the power of appointment 
he was ordered to exercise all the powers 
of an owner ‘under O. XL, r.1- (d), Civil 
Procedure Codé,; and he was also expressly 
empowered to act under O. XXI, r. 89, Civil 
Procedure Code, to set aside the sale of 
the said: immovable property after 
raising the necessary funds. Therefore, 
his appointment as interim Receiver’ 
divested the said Hanumantha Rao of all 
control over the property and operated as 
an injunction restraining him from inter- 
fering with the possessicn of the same 
or taking any. action in regard thereto. 
He thus became disabled from acting and 
the interim Receiver as it were become his 
statutory agent to do-all acts which he was 
entitled to do if he were not so disabled. 
Tne making of an application under O. XXI, 
r. 59, was an act which ,the judgment: 
debtor Hanumantha Rao would have been 
competent to do but forthe appointment of 
the interum Receiver. The. application,. 
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with tbis contention. 
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therefore, presented by respondent No. 1 


under the said section must be deemed to 


have been made by the owner for the 
time being within the meaning of the said 
rule as the aci of respondent No. 1 must be 
deemed to have been done for and on 
behalf of and as representing the said 
Hanumantha Rao. It is ‘no doubt true 
that the title to the property still remained 
in the judgment-debtor but he had been 
deprived ofall control, in regard thereto 
and another had been appointed to act for 
him in his stead. It is sometimes said’ 
that the Receiver is an Officer of Court and 
not an sgent of the party. But this state- 
mentis not strictly accurate because for 
certain purposes he does act as the agent 
of the real owner. As observed by Phear, J. 
in- Wilkinson v. Gangadhar Sircar (1) at 
page 488*: 

‘Whatever the Receiver rightly does, with regard 
to the property he does it simply as the agent of 
the owner of the property or the person interested in 
the property.” 

In this case the only owner is the said 
Hanumantha Rao and, therefore, the interim 
Receiver in presenting the petition under 
QO. XXI, r. 89, must be deemed to have 
Thé view I am tak- 
ingisalso supported by the decision of 
Jackson, J. in “Ramachandra Atyar v. 
Sankara Iyer (2) wherethe learned Judge 
Was inclined to the view that if an interim 


. Receiver appointed under s. 20, Provincial 


Insolvency Act, is expressly empowered by 
Court to take action under O. XXI, r. 89, 
Civil Procedure Ccde, he would be an owner 
for the time being within the meaning of 
the said rule. It is’ contended by Mr. 
Govindarajachari relying on Certain ob- 
servations in Subramania Iyer v. Official 
Receirer, Tanjore (3) that unless the 
Receiver takes possession of the property 
or the property is committed to his posses- 
sion, the Receiver cannot take action under 
O. XXI, r. 89, Civil Procedure Code. He 
rehed on bothO. XI, r.1, Civil Procedure 
Code; and’ s. 20, Provincial Insolvency Act. 
The argument of Mr. Govindarajachari is 
that O. XL, X. I (d) comes into operation 
only when the property has been commit- 
ted to the possession of the Receiver under 
O. XL, r. 1, cl. (c)} I am‘unable to agree 
The word ‘and’ before 
cl. (d) means ‘also’or ‘in addition to’; i e., 


(1) 6 Beng. L R 4886. 

(2) 50 M L J 239; 93-Ind. Cas, 271; A 1 R 1926 Mad. 
357; 23 L W 145; (1926) M W N 159. 

(3) 50 ML J 665; 93 Ind. Cas. 877; AIR 1926 Mad. 
432; 23 L W 300. ° ‘ 
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the powers conferred under cl, ‘d) are in 
addition to all or any of the powers con- 
ferred under O. XL, r.1 (a), (b) or(c). 
Again in cl. (d) it will be seen that power 
can be conferred upon the Receiver to 
realize the property, 7. e., to reduce the 
property into pcssession. It is obvious that 
this cannot relate to property of which the 
Receiver has been put into possession. In 
support of the argument based on s. 20, 
Mr. Govirdarajachari relied on the following 
observations in Subramania Iyer v. Official 
‘Receiver, Tanjore (3): 

“An interim Receiver has under s. 20 only the 
powers of a Receiver appointed under the Oivil 
Procedure Code, and he is not clothed even with 
those powers till he takes possession of the 
at properties. This is clear from the section 
Irge. 

It seems to me that this is a very narrow 
interpretation of the section. What the sec- 
tion says is the Court may direct him to take 
immediate possession of the properties or 
of any part thereof. It does not neces- 
sarily follow from the language that it 
was intended to deal only with possession 
of property which the Receiver is capable 
of taking possession from ihe insolvent 
direct. It may bethe property is in the 
physical possession of the insolvent or it 
may be in the possession of his tenant 
and in both cases it may be possible for 
the Receiverto take immediate possession, 
in one case the actual physical possession 
and in the other case constructive posses- 


sion by making the tenant attorn to him or 


-directing the insolvent to do allthat is neces- 
sary for the tenant to attorn to him. But in 
cases where the property is in the posses: 
sion ofathird party the Receiver must be 
deemed to have heen directed to do all that 
is necessary totake immediate possession. 
The word ‘thereupon’ in s. 20 does not mean 
that he is mot clothed with the necessary 
power to act in relation to the property 
until he takes possession. On the other 
hand, it seems to indicate that on a direc- 
tion being given by the Court empowering 
him to take immediate possession he gets 
clothed with all the powers that are neces- 
sary to enable him to get such possession 
and one of the powers contemplated under 
O. XL, r. 1 (d) is realization of the property 
which would also include reduction of the 
property into his possession. I am, there- 
fore, of the opinion that the interim Keceiver 
in this case was competent to file an applica 
tion under.O. XXI, r. 89, to set aside the sale 
of the property in question. In view of this 
it is unnecessary to deal with the second 
point argued by Mr. Govindarajachayri, 


A 
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though I must admit there isa good deal of 
force in the argument advanced by him 
that the language of O. XXI, r. 92, Civil 
Procedure Code, is wide enough to include a 
person who is entitled to rateable dis- 
tribution of the sale proceeds. In the 
result, the Civil Revision Petition fails 
and is dismissed with costs of respons 
dent No, 3. / 9 
A-N. Revision dismissed. 





OUDH CHIEF COURT 
Civil Application No, 140 of 1936 
September 2, 1937 
ZitseUL- Hasan, J. 
Firm RAM RACHHPAL-SHIAM LALL— 
DECREE-HOLDER — APPLICANT 
versus 
GUR NARAIN BRoTHeRS—DEOREE HOLDER 
AND ANOTHER——J UPGMENT DEBTORS — 
OPPOSITE PARTY 

Civil Procedure Code (Act V of 1908), ss. 73, 63, 
QO, XXI, r. 52~—S.73, applicabtlity—Person entitled 
to receive assets rateably receiving such assets—S 73, 
(2), if applies—Property in custody of Court—At- 
tachment, how made—Applicatton under s, 63—~— 
Decree, if should be transferred to Court where pro- 
cess of realization takes place--S, 73, scope of. 

Section 73 (2), Civil Procedure Code, does not 
apply to a case where the assets liable to ba rateably. 
distributed are paid to a person entitled to receive 
rateable assets. 

Under O. XXI, r. 52, Civil Procedure Oode, where 
property to be attached is in the custody of any 
Oourt, the attachment ismade by a noticeto such 
Court requesting that such property may ‘be held 
subject to the further orders of the Court from 
which the notice is issued. 

Section 73, Civil Procedure Gode, does not require 
the transfer of a decree to the Court where the pro- 
cess of realization takes place :as@ condition prece- 
dent to au application under s. 638, and, therefore, 
a fortiori it is not necessary for the decree-holder seek- 
ing rateable distribution to apply for execution of his 
decree to the Court where the realization takes 
place. Section 73 contemplates a-case where attach- 
ments of the same property have. been made by 
different Courts at the instance of different decree- 
holders of the common judgment-debtor and it 
is the duty of the Gourt of the inferior grade to 
send the sale proceeds to the superior Court. 
Mohan Lal v. Humayun Jak (i) and Surendra Kumar 
Guha v. Jamint Kumar Guha (2), referred to. 


C. App. for revision of the order of the 
Sub-Judge; Smuil Cause Court, Lucknow, 
dated December 14, 1936. 

Messrs. M. L. Tilhart and B. N. Roy, fo 
the Applicant. 

Mr. K. N. Tandon, for the Opposite Party. 

Judgment.— This is an application 
under s. 25 of the Provincial Small Cause 
Courts Act, against an order passed by the 
learned Judge, Small Cause Court. Lucknow, 
in execution proceedings. - 
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. The opposite party No.1 namely Gur 
Narain Brothers obtained a money decree 
against opposite party No. 2. Sita Ram 
Bhola Nath from the Court of Small Causes 
for Rs. 656 6 and Rs, 135-6 costs On Sep- 
tember 8,.1935, th's decree was put in 
execution and prayer was made for the 
attachment and sale of some movable pro- 
perty of the judgment-debtor. This pro- 
perty was sold in several lots on different 
dates from July 28 to August 1, 1936. The 
present applicants obtained their decree for 
Rs. 2,000 odd against the same judgment- 
debtor from the Court of the Second Sub- 
Judge, Delhi, on June 29, 1936. This decree 
was transferred to this District for execution 
on July 22, 1936, and- was sent by the 
learned District Judge of Lucknow, to the 
Civil Judge, Mohanlalganj. An application 
for execution was put in by the applicants 
before the Civil Judge, Mohanlalganj, on 
Juty 24, 1936, praying that the property 
attached by the Judge, Small Cause Court, 
Lucknow, in execution of the decree of Gur 
Narain Brothers be attached and rateable 
distribution be made of the assets. An 
order of attachment was thereupon sent by 
the Civil Juage, Mohanlalganj, tothe Judge, 
Small Cause Court, Lucknow, on July 31, 
1936. On August 1, 1936, the Civil Judge, 
‘Mohanlalganj, sent a rubkar to the Judge 
_ Small Cause Court, Lucknow, asking him 
tosell the property and to send the sale 
proceeds to his Court for rateable: .distri- 
bution. To this the learned Judge, Small 
Cause Court, replied on August5, 1936, that 
the attached property had already been sold 
in his Court and there were several other 
decree-holders who claimed rateable distri- 
bution. On the 12th August 1936, the learn- 
ed Civil.Judge, Mohanlalganj, again wrote 
to the Judge, Small Oause Court, asking 
him to 

“send the remaining attached property and all the 
Bale proceeds to this Court which will determine 


the claims of the decree-holder of your Court as laid 
down in s. 66, Civil Procedure Oode.” 


This requisition was not complied with 
and on September 11, 1936, the learned 
Judge, Small Uause Court, who also exercised 
insolvency powers intimated to the Oivil 
Judge, Mohanlalganj, that owing to one of 
the creditors of the Judgment-debtor apply- 
ing for the judgment-debtors being adjudg- 
ed insolvents the pr:ceedings in executicn 
has been suspended and the property made 
over to the Receiver. There was further 
‘correspondences between the Courts till 
December 9, 1936, when in the insolvency 
case it was decided that the Receiver 
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of the Oode of Civil Procedure. 


ganj. 
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should: take the unsold proper only, but 
not the proceeds of the sale held in exe- 
cution of Gur Narain Brothers decree. 
On Decomber 14, -1936, the present ap- 
plicants applied to the learned Judge, 
Small Cause Uourt, to send the sale pro- 
ceeds to the Court of the Civil Judge, Mos 
hanlalganj. This application was dismissed 


_ with the following order:— 


“I have seen the file. No attachment of mone 
has been ordered, the application be rejected with 
reference to the order, dated August 1,1936, and 
O. XXI,r. 52” 


It is this order which is the subject of 
the present application for revision. 

On behalf of the opposite pariy No. 1 
a preliminary objection is taken that no 
revision lies as a remedy was open to the 


applicants by way of a suit under s. 73, cl. (2) 


l } That 
sub-section provides:— 
“Where all or any of the assets liable to be rate- 
ably distributed under this section are paid to a 
person not entitled to receive the same, and person 


so entitled may sue such person to compel him to 
refund the assets.. ` i 


It is said that opposite party No. 1 has 
withdrawn the money that was in the Court 
of the learned Judge, Small Cause Court, 
Lucknow. I doubt, however, if this sube 
section applies to the present case in 
which the: applicants do not’ deny the 
opposite party No. l's right to receive 
rateable assets; I therefore overrule the pre- 
liminary .objections. 

Coming to the merits, J am of opinion 
that the order of the learned Judge, Small 
Cause Court, was wrong. He is not correct 
in saying that no attachment of money had 
been ordered by the Civil Judge, Mohanlal- 
As a matter of fact, I have shown 
above that the learned Civil Judge ate 
tached both the property and the sale 
proceeds. Under O. XXI, r. 52, Civil 
Procedure Code, where property to be 
attached is in the custody of any Court, 
the attachment is made by a notice to 
such Court requesting that such property 
may beheld subject tothe further orders 
of the Court from which the notice is 
issued. We have seen that the learned 
Civil Judge, Mohanlalganj, attached the 
property by sending notice to the Judge, 
Small Cause Oourt. On July 31, 1936, 
and that be also attached the sale pro- 
ceeds by several rubkars, one of which was 
dated. August 12, 1936. 

It is said on behalf of the opposite 
party No. 1 that the attachment made by 
the learned Civil Judge, Mohanlalganj, was 
illegal and that the applicants should have 
applied for rateable distribution to the 
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Judge, Small Cause Court. This con- 
tention is to my mind wholly untenable. 
In the first place in view of the amount 
- of the applicant's decree, execution of that 
decree was beyond the pecuniary jurisdic- 
tion of the Judge, Small Cause Court, and 


in the second. place, under s. 62 of ‘the. 


Code of Civil Procedure, the Court of the 
Civil- Judge, Mohanlalganj, was the proper 
Court to distribute the assets. In Mohan 
‘Lali v. Humayuh Jah (13 O. 0., 291) it 
| was held that s. 295 of the Act XIV of 
-1882 corresponding to s.’3 of the present 
Code), did not require the transfer of a 
deeree to the Court where the process 


of realization takes place as a condition. 


precedent to an application under s. 285, 
(s. 63 of the new Code) and therefore a 


fortiori it is not necessary for the decree ' 


holder seeking rateable distribution to 
_ apply for execution of his decree to the’ 
Court where.the realization takes place. In 
Surendra Kumar Guha v. Jamini Kumar 
Guha (1936 Calcutta 723 (2), it was held that 
s. 73 contemplates a case where attachements 


of the same property have been made by 


different Courts at the instance of different 
decree-holders of thé common judgment- 


debtor and that it is the duty of the Court 


of the inferior grade to send the sale 
~ proceeds. to the superior Court. It is not 
. Necessary to refer to other cases on the 
. point as the provisions of s. 63 of the 
Code of Civil Procedure are quite clear. 
‘The application is allowed with costs 
and the order of the lower Court set 
aside. The.opposite party. No. 1 should 
_.be made:té redeposit the money which 
should- then be sent to the Court of the 
Civil Judge, Mohanlalganj, for rateable 
_. distribution. 
D. Application allowed. 
(1) 13 O C 291; 8 Ind Oas, 372. 


(2) A I R 1936 Cal. 723; 166 Ind. Oas., 178 (2); 40 O 
W- N 1307; 3 R C 484; 1L R (1937) 1 Oal. 391. . 
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_ ‘ALLAHABAD HIGH COURT 
First Civil Appeal No. 51 of 1937 
April 9, 1937 . 

: NramaT ULLAH, J. 
CHANDAN AND ANOTHER — DEFENDANTsS— 
APPELLANTS 
versus 
GHISSA—P Laintire—Responpent 
Civil Procedure Code (Act V of 1908), 


issues to. trial Gourt and awaiting findings thereon 


r 3 


CHANDAN v. GHISSA / ALL.) 


| 0. XLI, . 
»,.25, O. XLII, r. 1 (a)s-Appellate Court remitting , 
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while retaining seisin of case—Order, whether one 
of remand—Appeal from such order, if competent. 


Order XLIII, r.1(a), allows an appeal from every - 
order of" remand,” whether it be. under. O. XLI, 


r. 23, 8.107 or 8.151, Civil Procedure „Code, but . 


the order must be one -of remand, which, implies” 
that the case, so far as the Appellate. Court is con- 


cerned, is finally disposed of and it-is" ‘sent back, - 


to the trial Court. for final disposal. Where the 
Oourt retains seisin of the case and remits issues to ` 
the trial Court, whose findings on such ifSueS are 
awaited, the order is in no sense an order of “remand”, 
but one under O. XLI, r. 25, Civil Procedure Code. An 


_ appeal from such order :is incompetent “under . 
O XLIII, r. 1 (a). ja 7 ` 


F.C. A. from the decision of the Addi- 
tional Oivil Judge, Muzaffarnagar, dated 
January 12, 19837. . 


Mr. K. C. Mital, for the Appellants: 





oy 
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Judgment.—This purports to be an ` 


appeal from an order of remand. AS a 
matter of fact, the order is one “under 
O. XLI, r. 25, Civil Procedure Code, re~ 
mitting two issues to the trial Court for 
findings. The lower Appellate Court has 
retained seisin of the appeal, which is to 
be disposed of on receipt of the findings 
on the aforesaid issues, Order XLIII, r, 1 
(a) allows:an appeal from every order. of 


“remand”, whether it be under O. XLI, .. 


r. 23, 8. 107 or s. 151, Civil Procedure Code, 
but-the order must be one of remand, 
which implies that the case, so faras the 
Appellate. Court is concerned, is finally. 
disposed of and itis sent back to the trial 
Court for final disposal. Where the Court 
retains seisin of the .case and remits issues 
to the trial Court, whose. findings on such. 
issues are awaited, the order is..in.no. 
sensos an order of “remand”. The. word 
“remand” does not occur in O.. XLI, r.:29, 
Civil Procedure Code. The lower Appellaie 
Court has not used the word ~“remand”, 
though even if it had used it, the position: 
would not have been different. In my-opin-- 
ion this appeal is wholly incompetent. It, 
is accordingly dismissed under O. XLI, . 
r. 11, Civil Procedure Oode. l i 


Lad 


Dp | Appeal dismissed... 


wat 


' 
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2 MADRAS HIGH COURT 
Criminal Appeals Nos. 615 and 660 of 1936 
January 25, 1937 

Mooxert AND HoRWILL, JJ. 
Tag PUBLIO PROSECUTOR—-APPELLANT 
- VETSUS 
MARATI KUNTI VENKOBA RAO AND 


ANOTBER— RESPONDENTS 

Evidence g4 (I of 1872), s. 27—Statement by 
accused——Mode of petoniing_ Police recording state- 
ment—~—Duty of trial Court. 

Statements made by an accused person which 
contain information provable in evidence under 
8. 27 of the Evidence Act, should be clearly and ` 
carefully recorded by tha Police Officer, and they . 
should he recorded in the first person, that is to stay, 
in the words used by the accused. They should not 
be paraphrased. Obviously if what a man says is 
tobe used in evidence, his exact words should be 
used and not whata Policeman or any one else says 
the Police have recorded the state- 
ment, it will in each case befor the trial Court to 
decide. how much of the statement is admissible 
under s. 27, that is tosay, how much of such‘in- 
formation as relates distinctly to the fact discover- 
able may be proved. And in considering that, the 
Court should bear in mind the fact that so much of 


“ta 


such information whether it amounts to a confession - 
or not may be proved, provided that it relates dis- ` 


tinctly to the fact thereby discovered. Pertaya-. 
karuppon, In re (1).and Sogaimuthu Padayachi v. 
King-Emperor (2), referred to. ` 


Or. A. under s. 417 of the Code of Criminal 
Procedure, 1898, against the order of the 
acquittal, dated September 15, 1936, of the., 
aforesaid respondents under s. 302 of the | 
Indian Penal Code, by the Sessions J udge 
of Kurnool Division in 8. O. No.9 of 1936 
on his file and appeal against that judg- 
ment. 


Mr. K. Venkataraghavachari, 
Appellant. 

- Messrs. V. L. Ethiraj and A. S. Sivakami- 
nathan, for the Respondents. 


for the 


‘Mockett, J.—The: Ist and ‘2nd wee 
were charged before the Sessions Judge 
of- Kurnool under two sections of the Indian 
Penal Code, viz., (1) under s. 364, abduction: 
with intent to murder, and (2) under s. 302- 
murder, thé person concerned in sach case 
being one Veeramma who, it will later be 
seen, was unquestionably murdered on 
October 13, 1935. The learned Sessions 
Judge has acquitted both the accused of 
murder and has convicted them both under 
s. 364, Indian Penal Code, has sentenced the 
lst accused to transportation for life, and 
the 2nd accused to rigorous imprisonment 
for 3 years. The lst accused has appealed 
against his conviction (Criminal Appeal 
No. 660 of 1936) and the Crown has appeal- 
ed against the acquittal of the accused for - 


murder (Criminal Appeal No. 615 of 1936), 
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(Their Lordships after dealing with facts 
proceeded). 
* x# % % * * 

The result will be that the appeal of 
accused No. 1 will be dismissed; the appeal 
of the Crown with regard to accused No. 2 
will be dismissed. The appeal of the Crown 
with regard to accused No. 1 will be allowed. 
With regard to the- sentence, we have 
naturally given this matter the most anxious 
consideration, because this is after all an 
appeal against an acquittal, and although 
there is no practice. laid down, we should 
often be reluctant in an appeal against an 
acquittal to pass a sentence of death In 
this case, however, we consider we should 
be failing in our duty if we did anything 
else. This was a particularly cruel murder, 


: carefully planned and deliberately carried 


out, and we consider that the proper 
sentence for.us to pass is that the Ist 
accused should be hanged by the neck till 
he is dead. With regard to the question 
of sentence on the 2nd accused, we consider 
that notice should go to the 2nd accused to 
show cause why her sentence should not be 
enhanced. 

Before leaving this case, we desire to 
point: out that the. method of recording 
statements given under’ s. 27 followed in 
this case is most unfortunate, and this Court 
in Criminal Appeal No. 530 of 1936 has 
pointed out that statements made by an 
accused person which contain information 
provable ‘in evidence under s, 27 of the 
Indian Evidence Act, should be clearly and 
carefully recorded by the Police Officer, and 
they should be recorded in the first person, 
that-is to stay, in the words used by the 
accused. They ‘should not be paraphrased. 
Obviously if what a man says is to be 
used in- evidence, his exact words should 
be used and not what a Policeman or any 
one else says he said. That is sufficient 
comment with regard to that aspect of it. 
When the Police have recorded the state- 
ment, it will in each cass be for the trial 
Court to decide how much of the statement 
is admissible unders. 27, that is to say, 
how much of such information as relates 
distinctly to the fact discoverable may be 
proved. And in considering that the Court 
should bear in mind the fact, which seems 
to have entirely escaped the notice of many 
Sessions Judges in this Presidency recently, 
that is that so much of such information 
whether it amounis. toa confession or not 
may. be proved, provided that it relates 
distinctly to the fact: thereby discovered. 
A decision of this Court in Periayakarup- 
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pan, In re (1), deals with this topic. It is 
pointed out there that under s. 27, the 


whole statement which leads to the dis- 


covery may be given in evidence and it 
was further held that on no account should 
a statement be altered. See also Sogai- 
muthu Padayachi v. King-E'mperor (2). We 
agree with the principles laid down in that 
case although we are not wholly able to 
follow how they were applied to the actual 
.facts before the Court. The statement in 
‘that case soughtto be admitted might well, 
we think, have been admitted inits entirety. 
. Of course, it will be for the Court in each 
case to say how much of the statement leads 
to the discovery of the fact in each case. 
If it is necessary in order to make sense of 
the statement of the accused to set out 
any question put to him that should ob- 
viously be done. The present practice 
which frequently occurs of Police Officers 
going into the box and saying some such 
thing as this “the accused said he would 
show the aruval” or “the accused said he 
would show the body” or “the jewels” is 
wrong. Obviously those are not the words 
of the accused but a mangled and incom- 
. plete paraphrase. We hope that the Courts 
_ will take notice of these observations. 

“AGN. - . ` Order accordingly. 
(1) 4 Mad. Or. Cas. 250 | , 


(2) 50M 274; 93 Ind Oas. 42; 27 Or.L J 394;A1 
R 1926 Mad. 638, | 





CALCUTTA HIGH COURT | 
Civil Appeal No. 252 of 1936 
- . December 11, 1936 
R. C. Mirren anp B. K. Moxuerst, JJ. 
HABIBA BIBI AND OTHERS—DEOREE-HOLDERS 
—APPELLANTS 
` VETSUS 
RAM RANJAN MULLICK anp orsees 
— J UDGMENT-DEBTORS— RESPONDENTS 

Interpretation of Statutes—Retrospective operation 
~Principles stated—Bengal Court of Wards Act 
(IX of 1879 as amended by Act VI of 1936), s. 10-C— 
Whether retrospective—A pplicability to decrees passed 
before Amending Act and executions pending on date 
of commencement —Such execution, tf to be stayed or 
dismissed (Quaere). 

When a statute takes away or impaire vested 
rights acquired under existing laws, or creates a new 
obligation or imposes anew duty or attaches a new 
disability in respect of transactions or considera- 
tions already past, the presumption is, but 1t is only 
a presumption, that it isnot to have retrospective 
operation. lt is aleoa general rule that a statute 
which takes away or affects a right of action is 
presumed not to apply to pending actions. But these 
are general rulesand aredisplaced when the inten- 
tion of the Legislature, either expressed or to be 
Nie by necessary implication, is otherwise. 

ere the intention of the Legislature to give retros- 
pective operation is not indicated by express words, 
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the scope of the Act must be taken into consideration 
in deciding whether retrospective operatien was in- 
tended by necessary implication. f 
The Legislature has not by using express words 
made s. 10-C of the new Bengal Court of Wards Act re» 
trospective. The said section was intended to apply to 
decrees already obtained before Act VI of 1936 came 
into force. Section 10-0 as introduced by the Act of 
1936 was obviously to enlarge the right of the Court of 
Wards inthis respect by taking away the discretion 
to refuse which the Civil Oourt had undér the old 
section and jin defining precisely the peréod of stay. 
The effect of holding that s. 10-0 as introduced by ` 
the Act of 1936 dossnot apply to pending executions ` 
would be to deprivethe Court of Wards of the limited 
privilege it had enjoyed under the old s. 10-0, because 
that section is no longer in force being repealed by” 
the Act of 1936. - K. C. Mukherjee v. Ram Ratan Koer ` 
(1), referred to. Spe = as 
‘Quaere.—Whether an execution pending at the time 
when Act VI of 1936 came into force is to be dismiss- 


ed or stayed. ae 
O. A. from an order of ‘the District 


` Judge, Burdwan, dated April 27,193 . 


Mr. M. Munwar, for the Appellants. - a 
‘Messrs. S. C. Basak: and Saadullah, for 
the Respondents. as 


R. C. Mitter, J.—The question involved 
in this appeal raises an important question ~ 
of first impression, namely . about -the ; 
scope of s. 10-0, Court of ~ Wards ; Acti 
introduced into the Bengal Oourt of -Wards” 
Act of 1879 by the Amending’ Act VI of 
1936. Thè relevant: facts are not. in 
controversy and may be stated -as fol-' 


lows. The: appellants obtained on April 


23, 1932, a decree for Rs. 5,445-14-3' 
against the respondents. Ram Ranjan 
Mullick and others, who would hereafter 
be called the Mullicks. At that time the 
Mullicks were not Wards of Court, but 
later on, on a date not material for the 
present proceedings, they were declared 
disqualitied proprietors and the Court of 
Wards assumed management of their prop- 
erties. On November 2, 1935, the appellants 
put their decree into execution in the 
Court of the Subordinate Judge | of 
Burdwan. At that time the Mullicks were 
Wards of Court and so the execution was 
against them, represented by the Manager 
of the Court of Wards. In the month of 
December, 1935, some immovable prop: 
erties in charge of the Court of Wards 
were attached; the terms of the sale 
proclamation were settled on January 27, 
1936, and on that date the sale was fixed 
for April 5, 1936. Later on, the sale 
was postponed to May 5, 1936. In the 
meantime s. 10-C, Court of Wards Act 
of 1879, was amended by Act VI of 1936 
[called the Court of Wards (Amendment) 
Act of 1935]. The said Act received the 
assent of the Governor-General in February. 


=en a rt 
eri ee 
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1936 and was published in the Local 
Gazette an March 5, 1936. From that 
date it came into force. On March 28, 
1936, the judgment-debtors filed an appli- 
cation wherein they took up the position 
that the execution could not proceed 


further by reason of s. 10 O as aménded - 


by Act VI of 1936. The learned Subordinate 
Judge overruled the judgment-debtors’ 
objectioneand allowed the execution to 
proceed. On appeal the learned District 


Judge agreed with the contention put 


forward by the judgment-debtors and dis- 
missed the execution by his order, dated 
April-27, 1936. It is against this . order 
that this appeal has been filed by the 
decree-holders. Section 95 of Act VI 
of 1936, has bodily removed s. 10-O from 
the parent Act and has substituted for it 
the following: 

“10-0, (1) Where any property is in charge of the 
Court of Wards, no Oivil Oourt shall execute any 
decree or order against the person or property of 
the ward within four years fiom the date of the 
commencement of the Bengal Oourt of Wards 
(Amendment) Act, 1935, or from the date of the 
assumption cf charge of the property by the Court 
of Wards, whichever is later, and for seven years 
thereafter if the interest due under such decree or 
order be paid in full every year ‘during the said 
SOVON YOars .....c00 l 

In calculating the period of limitation applicable 
to .an application for execution of a decree or order, 
Taa oe ilies a execution of such 

or order is barre d i -sechi 
shall be excluded.” n moe pie 

The second sub-section is not material 
‘for the decision of this appeal. Section 
10-C of the parent Act which was intro- 


duced by the Amending Act of 1906 ran 
as follows : - 

Jf a Civil Court has directed any process of 
execution to issue against any immovable property 
of a ward, or rents thereof, or any crops standing 
thereon, the Oourt of Wards may, at any time 
Within one year after it assumed charge of such 
property, apply to the Civil Court to stay proceed- 
ings in the matter of such process; and the Uivil 
Court may, on such terms regarding interest or 
compensation for delay as may appear to it to be 
just and reasonable, stay such proceedings for 
such period as it may deem fit.” 


The decree-holders-appellants contend 
that s: 10:-C which came into force on 
March 5, 1936, has no retrospective elect, 
at any rate does not apply to pending 
execulions. A point of minor importance 


is also raised, namely, that if it applies 


to the present execution, tne proper order for 
the Oourt would be to stay tne execution 
proceeding and uot to dismissit. ‘I'ne prin- 
ciples governing retrospecuve operations of 
Stabutes are weil settled. Whena statute 
takes away or impairs vested rights 


acquired under existing laws, or creates a ` 
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new obligation or imposes @ new duty or 
attaches a new disability in respect of 
transactions or considerations already past, 
the presumption is, (but it is only a pre- 
sumption), that it is not to have retros* 
pective operation. It is also a general 
rule that a statute which takes away or 
affects a right of action, is presumed not 
to apply to pending actions. But these 
are general rules and are displaced when 
the intention of the Legislature, either 
expressed or to be gathered by necessary 
implication, is otherwise. Where the 
intention of the Legislature to give retros- 
pective operation is not indicated by 
express words, the scope of the Act must 
be taken into consideration in deciding 
whether retrospective operation was in- 
tended by necessary implication. Bearing 
these principles in mind we have to gather 
the intention of the Legislature in respect 
of s. 10-0 of the new Act. The Legalis- 


' ture has not by using express words made 


the section retrospective. x 
To us, however, it seems clear that the 
said section was intended to apply to 


' decrees already obtained before Act VI of 


1936 carie into force, This isthe indica- 
tion from the provision that decrees can- 
not be executed within four years of the 
commencement of the Act or within four 
years‘of the assumption of charge by the 
Court of Wards, whichever is later. That 
must necessarily include dercees that had 
already: been passed before the said Act 
came into’ force. Accordingly if such a 
decree, that is a decree obtained before 
March 5, 1936, had been put into execu- 
tion after the said date that execution 
could not proceed, there being in such a 
case’ no question of a pending proceeding 
at the date of the commencement of the Act, 
and in our view the section would also 
operate upon executions pending at the 


. date of the commencement of the said 


as there is no saving in 


Act (VI of 1936), 
Legislature. This is the 


this respect by the 


' principle formulated by the Rigbt Hon'ble 


Sir George Rankin in K. C. Mukherjee v. 
Ram Ratan Koer (1), at p. 51*. We realize 
that in that cases. 26 (n) Tenancy Act, 
which was under consideration had no 
direct: reference to legislation but in the 


circumstances of the case before ue we 
ny 


(1) 63 I A47; 160 Ind, Oas. 105; AIR 1936 P O49; 


` 15 Pat, 268; (1936) O W N 69; 1946 A L R101; 8RPO 


142; 40 O W N 263; 17P L T 95; (1936) M W N35; 
2 B R 225; 70 M L J 105; 62 O L J 
(P 0). 

*Page of 63 L A.—[Hd.] 
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other view would defeat the object which 
the Legislature had in view when it enact- 
ed s. 10-C. It is obvious that the intention 
of the Legislature was to give the Court 
of Wards time to pay up liabilities 
from the assets in its hands by preventing 
a forced sale for a limited period of time. 
Section 10-C, as introduced by the Act of 
1°06, gave the Court of Wards a- privilege, 
namely, the right to apply for stay of exe 
cution proceedings This right could 
obviously be exercised only when an execu- 
tion was pending as are the words of the 
section. The Civil Court had a discretion 
to stay execution. Section 10-0 as intro- 
duced by the Act of 1936 was obviously to 
enlarge the right of the Court of Wards in 
this respect by taking away the discretion 
_ to refuse which the Civil Court had under 
the old section and in defining precisely 
the period of stay. The effect of holding 
that 8. 10-0 as introduced by the Act of 
1936, does not apply to pending executions, 
would be to deprive the Court of Wards 
of the limited privilege it had enjoyed 
ae old - Mo because that section 

o longer in force being repealed by the 
Act of 1936. A similar aie weighed with 


Sir George Jessel when he held that s. 14, 


sub-s. 1, Conveyancing Act of 1881, was 
applicable to an action pending at the time 
when the said Act came into force: Quitter 
v. Mapleson (2) at p. 675*. 

‘The learned Advocate appearing for the 
appellants has drawn our attention to 
para. 2, s. 10-C, cl. (1), and has urged 
that that paragraph indicates that para. 1 
was not ‘intended by the Legislature to 
apply to pending executions. The process 
of execution involves a series of distinct 
steps to be taken -from the date-of the 
presentation of the application for execu- 
tion till the decree is realized. The words 
used in para. 1 are general: “no Civil 
Court shall execute.” Paragraph 2 enlarges 
the period of limitation provided for in 
the Limitation Act,-as s. 15, Limitation 
Act, would not cover the case, that section 
contemplating a stay of execution by an 
order of Court. We accordingly hold’ that 
on frase er Judge was right in 

olding that s. stands in th 
oe ated eaten ie a 
l e Jast question that has been rai 
is as to the form of the order. The a 
Advocate for the appellants has urged that 
if s. --10-C of Act VI of 1936 applies the pro- 
‘an (1882}9Q B D 672; 29291, JQB44; 31 WR 


*Page of (1882) 0 Q. B., D, {Ed} —— 
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per order would be to stay execution in the 
first instance for a period of four years 
from March 5, 1936. He says that the order 
dismissing his execution woul! deprive his 
clients of the benefit of the attachment 
already effected. Dr. Bassk concedes the 
point. We accordingly do not express any 
view on the paint as to whether an execu- 
tion pending at the time when Aft VI of 
1936 came into force is to bs dismissed or 
stayed. Paragraph 2, s. 10-0, cl. (1) would 
suggest that a dismissal order is the proper 
order, but as Dr. Basak has said that he 
would be satisfied if a stav order is made, we 
do not decide the pint but in modification 


of the order made by the learned District 
Judge order tha execution proceedings to 


be stayed till March 5, 1940, with liberty to 

the Court of Wards to apply to the Court of 

first instance. for extension of the stay order 

for a further period, if they comply with 

the provisions about the regular payment- 
of interest as provided for in the last párt” 
of para. lof s. 10-0. Tne result is that. 
subject to the aforesaid modification - the... 
appeal is dismissed but -without costs. 

B. K. Mukherji; J—I agree with my” 
learned brother that the appeal should be . 
dismissed -with the ‘modification regarding. 
stay- of execution proceeding: It is-an-estab- - 
lished canon of construction’ that wher 
thé law is changed during thé pendency, 
of an action, it is the law. which existed 
at the time of the commencement of the | 
action that determines the rights of the . 
parties, unless the new law manifests a 
clear intention to the contrary. -There is . 
a well recognized exception to this rule in 
enactments which deal with adjective law-~ 
and the reason is that nobody can be said- 
to have a vested right jin `a particular- 


“form of procedure. In the case béfore us, 


the rights secured by the decree - are 
strictly: speaking -not permanently impaired: 
or taken away, but they are certainly 
suspended, and the decree-holder is pre- 
vented for a period of four years or more 
to reap the fruits of “his decree. This is 
a clear encroachment on his vested right, 
and we have to ascertain, therefore, as to 
whether the news. 100, Court of Wards 
Act, which came into force after the execu- 
tion was started, and which to some 
extent prejudicially affected the. rights of 
the decree-holder, was meant to be retros- 
pective in its operation, either by clear ' 
words: used in the section or by necessary 
implication. Onè recognized method of 
finding out the intention of the Legislature, 
is to ascertain the -object and necessity — 
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of thenew enactment, by considering the 
State of law at the time when the Act was 
passed: Craies on Statute Law, Edn. 4, 
p. 119. “In order properly to interpret 
statute", said Lord St. Leonards, 

“it is ag necessary now as it was when Lord Coke 
reported Hayden's case (3) to consider how the law 
stood when the statute to be construed was passed, 
what the mischief was for which the old law did 
not provide and the remedy provided by the statute 


to cure that mischief: O'Flaherty v. McDowell (4) 
atp 1794" 


The cases Quitter v. Mapleson (2) and K. 
C. Mukherjee v. Ram Ratan Koer (1) 
furnish good instances of the application 


of this principle where the object of the’ 


new enactment was held to be the determin- 
ing factor for giving retrospective opera- 
tion to its provisions even in cases which 
were then pending in appeal. Now s. 10-0 
of Court of Wards Act, as it stood before 
amendment, empowered the Court of Wards 
to apply within one year.after it had taken 
charge, for stay of proceedings in execution 
against any immovable property of the 
ward or against its rents and produce, and 
the Civil Court could in its discretion stay 
proceedings for such period and on such 
terms as it thought proper. Manifestly the 
object was to allow some time to the 
Court of Wards so that with better admi- 
nistration and management, they _might 
re-Organise tke ward’s estate, and pay off 
the debts, thus saving the estate from 
being sold or depleted. The remedy, how- 
ever, did not prove adequate, and the 
whole scope of the new statute seems to 
be to take away the discretion of the civil 
Court in the matter and fix the period 
for which suspension of execution proceed- 
ings could be demanded as a matter of 
right. If this is the primary object of the 
new enactment, the object would be cer- 
tainly frustrated, if a distinction is made 
between cases, where the application -for 
execution of the decree has already been 
made, and where no steps have yet been 
taken in that direction. Indeed ‘the 
language of the new section makes it 
expressly retrospective to some extent by 
bringing within its scope all decrees, 
which were in question, at the date of the 
Act. This is clear from the words: 

“No Oivil Court shall execute any decree or order 
against the person or property of the ward within 


four years from the date of the commencement 
of the Bengal Court of Wards Amendment Act, 


1935, 
-which evidently contemplate that 
(3)-3 Ridg. Parl. Qas. 545. 


, (4) (1857) 6 H L C 142; 4 Jur. w. s.) 33. 
*Page of (1957) 6 H. L. O. [Ed] j 
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decrees are already in existence when the 
Act comes into force. If the new section 
in express words cut down the rights of 
the existing. decree-holders who had obtain- 


._ed decrees prior to the Amending Act, it 


would be inconsistent with the principle 
of the Act to limit the provision to those 
decree-holders, who had not yet taken out 
execution. This would also appear from 
the words “no Court shall execute the 
decree,” as used in the section. It would be. 
a narrow interpretation to put upon the 
words to make them mean that the Court 
should not entertain the first application for 
execution merely, but might go on with all 
further: steps in execution proceedings, if 
the petition for execution were already 
presented. The word ‘execute’, in our 
opinion, means and includes all the steps 
and processes in execution of a decree till 
it is fully satisfied. On these grounds I 
concur with my learned brother in the 
order that he has passed. 
N. Order modified. 


aaee ee 


MADRAS HIGH COURT 
Civil Appeal No. 236 of 1934 
October 20, 1936 
CORNISH AND VARADAOCHARIAR, JJ. 
M. SHANMUGA MUDALIAR 
AND ANOTAER— APPELLANTS 
versus 
- P. K. A.C. T. VEERAPPA CHETTIAR 
AND OTJERS— RESPONDENTS. 
Madras Hindu Religious Endowments Act (II of 


1927), 3. 51 (4)—Scheme—Clause providing that trustee 


should continue in office for life—Person already 


trustee when scheme: was framed—Right secured to 


him as trustee, if taken away by s. 51 (4). 

Held, that wherea clause in a scheme provided that 
the then trustees should continue in office for life until 
removed by the Committee for good cause, the right 
secured to a person who was a trustee under the origin- 
al scheme when the scheme was framed by the High 
Court was not taken away bys. 51, cl. (4), Madras 
Hindu Religious Endowments-Act of 1927. ae 

U. A. against the decree of the District 
Court, Vellore, dated March 19, 1934. 

Mr. B. C. Seshachalam, for the Appellants. 

Messrs. K. Subramanian and K. Subba 
Rao, for the Respondents. 


Varadachariar, J—This appeal arises 
out of a suit brought for gome modification 
in the scheme framed by this Court in 1920 
in respect of the management of Sri Arunae 
chalaswaraswamy Devasthanam at Tiruvan- 
namlai. The only question raised by the 
appellants relates toone of the points dealt 
with bythe learned Judge in para. 12 of 
his judgment. The persons who are said 
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to have raised that question before the 
learned Judge do not appear before us. 
We have examined the pleadings in the 
lower Court and they donot give any indi- 
cation that the point dealt with in that 
paragraph was intended to be raised. It is, 
however, represented that towards the end 
of the argument before the learned District 
Judge suggestions of the kind referred to 
in para. 12 were made by certain persons. 
' While as regards two of these suggestions 
the learned Judge contented himself with 
. leaving the matter to the discretion of the 
Board, he went further as regards the third 
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the institution to create such a life tenure 
but that, ifon the other hand, it is to be 
regarded as a recognition ofa pre-existing 
life tenure. it is opposed tothe provisions of 
s. 51, Religious Endownments Act, because 
cl. 4 of that section enacts that. all the 
non-hereditary trustees lawfully holding | 


- office on the date of the commencgment of 


suggestion, namely that no member of the - 
Reddiar community should be appointed a - 


_ trustee of the temple. Some of the obser- 
, Vations made by the learned Judge on the 
point last referred to are open to criticism, 
especially the way in which the learned 
Judge disposes of the fact that endowments 
for the suit temple have been made .by 
the . members of the Reddiar community. 
The documents tendered in evidence in 
this appeal and which have been admitted by 
us so faras they are public documents also 
show that on more than one occasion in the 
past, the members of that community have 


been appointed trustees of the suit temple - 


by the authorities who then had the appoint- 
ing power. In these circumstances we think 
it-best to say that the observations made 
be the learned Judge in para. 12 of his 
judgment as regards the Reddiar community 
had better be treated as not made. As the 


Court interpreting below has not incorpor- - 


ated any specific disqualification about that 
' community in the scheme as finally settled 
by him, we do not think it necessary to say 
more than this, that in respect of applicants 
from that community, the Board.will exercise 
the same discretion as it is expected to 
“exercise in respect of applications from the 
members of the other communities for a 
seat onthe Trust Board and deal with 
each application on its own merits in the 
light of the usage and the past history of 
the temple. To this extent the appeal is 
allowed; but in this view there need not 
be any order as to the costs of the ‘appeal. 

A memorandum of objecticns has been 
preferred by the Endowments Board and 
three points were raised by the learned 
_Counsel appearing for the Board. The main 
objecticn related to cl. 4 of the scheme so 
far asit recognizes defendant No. l as a 
life trustee unless removed for’ good cause. 
It has been argued thatif this is the 
- creation of a life trusteeship in his favour 
for the first time, it is not in the interests of 


- 


that Act shall be entitled to hold office only 
for one year from that date. We do not 
understand the learned Judge as intending 
to create a life tenure in defendant No. 1 . 
by his scheme. He seems to proceed 
on the footing that defendant No. 1 was 
already entitled to the office for life. Mr. 
Subba Rao, the learned Counsel appearing 
for the Endowments Board, has questioned 
the correctness of that view. 


Admittedly the present defendant No.1 
was one of the trustees in office at the time 
thal the High Court framed the scheme in 
1920. Olause 3 of the scheme as then framed 
provided that the then trustees should con- 
tinue in office until removed by the com- 
mittee for good cause. Mr. Subba Rao is 
of course right in suggesting that that clause 
by itself would not create a life interestship 
in defendant No. 1. But it would appear that 
the trustees then in office had been ap- 
pointed under the pre-existing law presum- 
ably for their lives. It is significant in this ` 
connection that in the memorandum 
of cross-objections filed before the High 
Court at the time the former scheme was 
framed, a point was specifically raised that 
the tenure of the then trustee should not | 
be for life but only for five years. Reading 
cl.3 of the former scheme in the light of 
that objection and of the fact that the then 
trustees had been appointed under the 
previous law, we think that the natural 
interpretation of cl. 3 of the original scheme 
is that the then trustees were entitled to bein 


office for life subject to removal for gocd 


cause. Mr. Subba Rao next contended that, 
even on this assumption, defendant No. l's 
tenure of office must be deemed to have 
come to an end under cl. 4, s.5]. But this 
argument dces not give full effect to the 
provision ins. 75 of the Act that schemes 
framed in suits under s. 92, Civil Proce- 


- dure Code, prior to the coming into force of 


Act ILof 1927 Shall, notwithstanding any 
provisions of this Act which may be incon- 
sistent with the provisions of such schemé, 
be deemed to be a scheme settled under this 
Act. Reading ss. 51 and 75 together, we 
think -that the right secured to defendant 
No. 1 by cl. 3 of the original scheme cannot 
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ey to have been taken away by s. 51, 


Two other objections were raised before 
us, one relating to cl. 11 and the other to 
cl. 15 of the scheme as now framed by the 
learned Judge. Clause 1l provides that the 
auditor 8 fee shall be fixed by the Board and 
paid by the-Board. Mr. Subba Rao-‘invited 
our attention to the provision in the Act 
that in the case of non-excepted temples the 
auditor's fee should ba paid by the commit- 
tee and not by the Board. It is explained 
on the other side that the provision’ was 
put in, in this form by the lower Court be- 
cause at the time the scheme was there 
framed, the lecal committee was not func- 
tioning. We recognize that the continuance 
of this provision may be somewhat anoma- 
lous in view of the provisions of s. 48, But as 
the committee is not 
feel justified in making a modification which 
will have the effect of throwing the burden 
of the auditor's fee on the committee. 
expeci that there will be no difficulty in the 
Board and the committee coming to the pro- 
per understanding in respect of the matter. 
If no such arrangement is found feasible, a 
friendly suit for necessary modification may 
be necessary. 

As regards the provisions in cl. 15 about 
the appointment of a manager, Mr. Subba 
Rao desires that the power of appointment 
shou'd be vested’ in the Board and not in 
the trustees. Wedo not think that this 
will conduce to smooth administration. 
The interests of the institution seem to us 
sufficiently protected. by the provision in 
cl. 16 giving the Board power to remove the 
manager for proper reasons. The memo- 
randum of objections must, therefore, be 

ismissed with costs of defendant No. 1. 


AGN. Appeal partly allowed. 





__NAGPUR HIGH COURT 
Civil Revision Application No. 321 
of 1936 
December 17, 1936 
PoLLook, J. 
MOTIBABOO —Apprioant 


versus 
NATHOO PAHELWAN— 


Rissa OFPositE Party 
rovincial Sma ause Courts Act (1X of 1887), 
Sch. IT, Art. 38—Suit for E A A 
between plaintif and defendant that plaintif was 
to look after certain relations of defendants—Defend- 
rt ade pu Be 10, to plaintiff for trouble—Plaint- 
recover mon } 
Small Cause Court. EEPE Aher Daria = 
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before us, we do not 


We- 
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It was agreed that the plaintiff should look after 
the mother-in-law and the daughter of the defend- 
ant and that the defendant should pay the plaintiff 
Rs. 10 a month to compensate him for the expenses 
incurred and the trouble taken in looking after 
these ladies, The suit was brought to recover the 
money due under that agreement: 

Heid, that the hasis of the suit was an agreement 
between the plaintiff and the defendant, neither of 
whom was the maintenance holder, and the suit wag 
to recover what could not be described as mainten- 
ance in the hands of the plaintiff but was really 
payment for having provided maintenance for the 
ladies and that sucha suit being not a suit relat- 
ing to maintenance but one for payment for 
having provided maintenance was not barred by 
Art. 38 of Sch. II, Provincial Small Oause Courts 
Act. Annasami Sastrial v. Ramasami Sastrial (1), 
followed, Maung Po Myang v. Ma Pan Myang (2), not 
followed. 

C. R. App. against the order of the Court 
of the Judge, Small Cause, Gondia, dated 
April 1, 1936, in Civil Suit No. 1058 of 1935, 

Mr. K..B. Dwivedi, for the Applicant. 

Mr. R. L. Aserker, for the Opposite Party. 

Order.—According to the plaint it was 
agreed that the plaintiff should look 
after the- mottier-in-law and the daughe 
ter of the defendant and that the de- 
fendant should pay the plaintiff Rs. 10 a 
month to compensate him for the expenses 
incurred and the trouble taken in looking 
after these ladies. The present suit has 
been brought to recover the money due 
under that agreement, and itis contended 
that the jurisdiction of the Small Cause 
Court is barred by Art. 38 of the 2nd 
Schedule fo the Provincial Small Cause 


Courts Act. . 

In my opinion the lower Court was cor- 
rect in holding that such a suit is not a 
suit relating to maintenance. In the words 


_of Miller, J., in Annasami Sastrial v. Ramae 


sami Sastrial (1) the basis of the suit is an , 
agreement between the plaintiff and the 
defendant, neither of whom is the main- 


-tenance-holder, and the suitis to recover 


what cannot be described as maintenance 
in the hands of the plaintiff but is really 


payment for having provided maintenance 


for the ladies. The only decision really in 
point, which is authority for the opposite 
view, is the decision of the Chief Court of 
lower Burma in Maung Po Myang v. Ma Pan 
Myang, 38 Ind. Cas. 209 (2. There the plainte 
iff had a child by the defendant and the de- 
fendant agreed to pay Rs. 7 a month to 
maintain this child. It was held that the suit 
brought to recover the money due under 
this agreement was barred by Art. 38. 
The two decisions relied on by the learned 
(1) 88 M 553; 22 Ind. Oas. 39;1 L W 19. 
= (2) 38 Ind. Oas. 209; A I R197 LBW9LB R. 
51;10 Bur. L T 239. 
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Judge were not precisely in point because 


in both those cases the plaintiff was the’ 


person who was entitled to maintenance. 
The question whether a suit by a person 
who is not the maintenance holder is a suit 
really for maintenance and so barred by 
Art. 38 was not considered. In my opinion the 


law has been correctly laid down in Anna- 


sami Sastrial V. Ramasami Sastrial (1) that 
such a suitis not a suit relating to main- 
tenance but is a suit for payment for 
havin 8 provided maintenance. 

| The application for revision is dismissed 
with costs. Counsel's fee Rs, 20. 


D. Revision dismissed. 





PATNA HIGH COURT 
Civil Appeal No. 25 of 1934 
Ji ADI 16, 1937 
OURTNEY-TERRELL, O. J. AND JA : 
MAHADEO RAM KASARWAND 
DEFENDANT—ÅPPELLANT 


‘* versus 
GANESH PRASAD anp OTHERS— 
PLAINTIFFS AND OTHERS—DEFENDANTS— 


l RESPONDENTS 
Hindu Law--Debts—Father—W hethér can sell 
family property to discharge debts contracted by 
him— Decree against father—Sale in execution— 
Purchaser, if gets all the rights of father—Sale 
under Bihar and Orissa Public Demands Recovery 
Act (IV of 1914), s. 26—Purchaser, whether gets 
right, title and interest of judgmeni-debtor. 
A father by incurring adebt binds the property 
of the sons so long as the debt is not for immoral 
-purpose andlays the estate open to execution pro- 
ceedings based upon a decree for the payment of 
that debt. Where the decree is against the father 
‘1b 18 necessary in every case to ascertain what the 
rights and interests of the father are. In his indi- 
, vidual capacity and apart from his fathership, it is 
.true.that he hasa right to partition and to take such 
_Share as might be allotted to him on partition ; but 
“in respect of his fathership he has the further right 
to sell the family property to discharge debts in- 
curred by him and thesons are not ina position to 
object, being bound by the pious obligation to pay 
the father's debts in any case. Therefore, what has 
to be taken into execution is the right and interest 
of the father, including not only his individual 
oe oe Apis ene which he possessed by reason 
o is fathership, rij Narai i i 
Ayame Rai (1), retenned 16. shad mee ee aN 
e provisions of the Bihar and Orissa i 
Demands Recovery Act clearly show that D 
of a sale under thit Act is the same as the effect of 
a sale under the Civil Procedure Code, and conse- 
quently all that passes tothe purchaser is the right 
title and interest of the persons named as the judg- 
ment-debtors. Raja K oer v. Ganga Singh (2), followed. 
C. A. from the original decree of the Sub- 
Judge, Arrah, dated September 13, 1933. 
Messis, 5. M. Mullick and B. P. Sinha 
for the Appeliant, . . - l 


` 


~ 
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. and the property in question was 


_ sues defendant No. 
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Messrs. Mahabir Prasad, D. N. Varma, 
T, N. Sahai and Phulan Prasad Varma, for 
the Respondents. 

Courtney-Terrell, C. J.—This is an. 
appeal by defendant No. 1 from a decision 
of theSubordinate Judge of Arrah in a 
case which arose in the following circum- 
stances: Defendant No. 2 was a borrower of 
a sum of money from the Dunsraon Co- 
He - borrowed this 
money for the purpose of. carrying on the 
ancestral trade of his family. The plain- 
tiff, whois the -respondent in this appeal, 
in his son. The Oo-operative Society went 
into liquidation and the liquidators took 
the certificate procedure for the purpose 
of recovering the borrowed money, and in 
execution they put up for sale the interest 
of defendant No. 2 in certain property 
80 
and purchased by defendant No. 1. .Now 
the plaintiff, the con of defendant No. 2, 
l the purchaser, and 
defendant No. 2,- his own father, to recover 
possession of the property alleging that it 
being the family property which had been 
purchased by defendant No.1,it is not 
liable forthe debt incurred by the father, 
defendant No. 2, because the debt was 
incurred for immoral purposes. There is 
a finding of fact by the learned Subordinate 
Judge thatthe debt, far from being for 
immoral ‘purposes, . was for the benefit” of 
the family and that finding is not question- 
ed in appeal. The learned Subordinate 
Judge, however, has decreed the suit on 
the ground that all that passed under the 
certificate sale was. such right as defen- 
dant No. 2 might have on a partition 
of the family property, that is to say, 
the mere rights which defendant No. 2 
had as an individual in relation to the 
family property which has been sold. 

It has long been laid down that a 
father by incurring a debt binds the pro- 
perty of the sons so long as tie debt is 
not for immoral purpose and lays the 
estate opento execution proceedings bas- 
ed upona decree for the payment of that 
debt: see Bri; Narain Rai v. Mangla Prasad 
Rai (1). The decree being against the 
father, ib is necessary in every case to 
ascertain what the rights and interests of 
the father are. In his individual capacity 


and apart from his fathersbip, itis true he 

(1) 5P LT 1;77 Tnd. Cas. 689; A IR 1924 PO 
50; 46 A 95; 511 A 129; 21 A LJ 934; 46ML J 
23; 5P LT1; 28 GW N 253; (1924) M W N 68; 
19 UW 72;2 Pat. L R 4i; 10 O& ALR 8233M 
L T457;26 Bom. L R500; 11 Q LJ107;10 WN 
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has aright to partition and to take such 
share ds might be allotted ‘o him on par 
tition; but in respect of his fathership he 
has the further right to sellthe family 
property to discharge debts incurred by 
him andthesons are not ina position 


to object, being bound by the pious obliga. | 


tion to pay the father’s debts in any case. 
Thereffre, what has to be taken into exe- 
cution is the right and 
fendant No. 2, thefather, including not only 
his individual rights but the rights which 
he possessed by reason of his fathership, 
and ins. 26, sub-s. (1) of the Bihar and 
- Orissa Public Demands Recovery Act, iti 
enacted that : i ; 
- “Where property is’ sold in execution of a certif- 
cate, there shall vest in the purchaser merely the 


right, title and interest ofthe certificute-debtor at 
the time of the sale; ` 


and under that heading there is the right 
to dispose of the family ‘property for the 
discharge cf the debt. If the judgment- 
debtor can sell the property to satisfy the 
debt so can the purchaser who steps into 
his shoes. The learned Subordinate Judge 
seems to have been under the impression 
that there is a difference between the posi- 
tion of a purchaser'in an execution sale 
conducted -under the Civil Procedure Code 
apd a purchaser in an execution sale con- 
ducted under the Public Demands Recovery 
Act, and that the rights acquired by the 
purchaser under the latter enactment are 
less extensive than those obtained under 
the former. This argument is, in my 
Opinion, entirely ill-founded and it is to be 
- noticed that in Raja Koerv. Ganga Singh 
ae p: 752*, the High Court of Bengal 
said : 

“The provisions of the Public Demands Recovery 
Act clearly show that the effect of a sale under that 
act igthesame as the effect of a sale under the 
Civil Procedure Code, and consequently all that 
passed tothe purchaser inthis case is the right, 


title and interest ofthe persons named as the judg- 
ment-debtors.” 


Applying that principle to the facts of 
this case, what has passed to the purchaser 
is the right, title and interest of the 
judgment-debtor and that included the 
rights which he had by virtue of his posi- 
tion as the father, that is to say, the right 
tosell the f.mily property and a sale of 
that family property has in fact taken. 
place and it has vested in the purchaser. 
The plaintiff having failed entirely to 
establish his case that there was anything 
of an immoral nature in the original debt, 


sae 130 W N750; 1 Ind. Oas. 197; 10 CL J 
*Page of 13 O W N—[Ed.] . 
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has no right to attack the sale any more 
than he would have had the rigkt to 


attack a sale conducted by his father as a 
private individual and without the inter- 
vention of fhe Court. All the other find- 
ings are in favour of the defendant- 
appellant and this is the ofly point with 
respect to which the learned Subordinate 
Judge was in his (the plaintiff's) favour. 
In my opinion, therefore, the appeal must be 
allowed and the suit of the plaintiff dismiss- 
ed. The plaintiff must pay the costs through- 
out. 

James, J.—I agree. 

D. Appeal allowed. 
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OUDH CHIEF COURT 
First Civil Appeal No. 114 of 1935 
August 16, 1937 
THOMAS AND Zia-uu Hasan, Jd. 
Lala PARSOTTAM DASS—Puatntire— 
APPELLANT 
versus 
Syed ALI HAIDAR AND o?farrs— 


DEFSNDANTS—RESPONDENTS 

Mortgage — Registration — Portion included with 
object of getting deed registered in one particular place 
— No intention to make that portion part of security— 
Registration, ualidity of —Intention of parties, is the 
eriterion—Transfer of Proper Act (IV of 1882), 
s.54—Applicability—Sham deed of sale registered— 
No intention of passing ownership of property— 
Registration, if passes ownership— Civil Procedure 
Code (Act V of 1908), O. XXI, r. 63—Incumbrances 
on property noted in sale proclamation — Whether 
establishes that property wassold subject to those in- 
cumbrances— Auction-purchaser, if estopped from 
questioning validity of encumbrances— Transfer of 
Property Act(IV of 1882), s. 92—Purchaser of equity 
of redemption, if can set up mortgage against sub- 
sequent incumbrances of which he has notice, 

In judging whether the registration of a document ie 
valid, it should be seen whether or not it was really 
intended that property which purports to have been 
dealt with by the instrument should actually be so 
dealt with. In other words whether the instrument 
actually “relates” to that property within the meaning 
ofs 28 ofthe Registration Act. The criterion by 
which the question must be decided is whether, upon 
the factsestablished by the evidence, the parties 
intended this plot of land to pass under the deed. 
The motive may be immaterial, if the requirements 
of the law have been complied with, but of this the 
intention is critical. Consequently where a portion 
of the mortgaged propeity was entered in the mort- 
gage-deed merely with the object of getting the deed 
registered in the office of a certain Sub-Registrar 
and it was never intended to make that property 
form part of the security, the registration of the 
deed is invalid. Collector of Gorakhpur v. Ram 
Sunder Lal (1), Raja Inugantt Venkatarama Rao v., 
Raja Sobhanadri Appa -Rao Bahadur Garu (2) and 
Lala Parshotam Das v. Saiyid Yar Ali (3), rehed 
on. [p. 236, col. 1.] 

Section 54, Transfer of Property Act, does not lay 
down thatif the parties to a so-called gale get a 
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sham deed of sale registered without intending that 
the transaction should take effect even then the 
ownership of the property will pass from oné to the 
other by registration. |p. 236, col. 2.| l 

The mere fact that incumbrances are noted ina 
sale proclamation for the information of the auction- 
purchaser does not establish thatthe property is sold 
subject to those incumbrances. Wazir Husain v. 
Beni Madho (4) and Gailur alias Dalal v. Lakha Singh 
(5), relied on. [p. 287, col. 1.] 

An order under O. XXI, r. 63, Civil Procedure Oode, 
is conclusive when it is passed on adjudication 
between two parties. Where there is no evidence 
whatever to show that there was any adjudication or 
even that any order was passed by the Court for the 
property being sold subject to the mortgage, the 
auction-purchasers are not estopped from questioning 
the validity of the mortgage by the mere fact that it 
was noted inthe sale proclamation. [tbid.] 

The doctrine that the purchaser of an equity of 
redemption cannot set up a mortgage which he has 
got in against subsequent incumbrances of which he 
had notice, is not to be regarded as a rule of justice, 
equity and good conscience and therefore cannot be 
applied to such transactions as are governed by that 
rule. Gokuldoss Gopal Dass v. Rambux Seochand (6), 
relied on. [p. 237, col. 2.] 


F. O. A. against. an. order of the Civil 
Judge of Barabanki, dated May 23, 1935. 

Messrs. P. L. Banerji and Ali Zaheer, 
for the Appellant. l 

Mr. Muhammad Hafeez, for Respondents 
Nos. 2, 8, 9, 11, 15, 16. | 

Messrs. M. Wasim and Alt Hasan, for 
Respondents Nes. 2 to9, 11, 15, 16. 

Mr. Aziz-wd-Din, for Respondent No. 12. 

Mr. dH. Dass, for Respondent 
No. 13. . 


Judgment.—This is a plaintiffs first 
appeal against a judgment and decree of 
the learned Civil Judge of Barabanki 
dated May 23, 1935, dismissing the plaintiffs’ 
suit for recovery of money on the basis of 
a simple mortgage. In order to under- 
stand the defence and appreciate the 
points involved in the case, it is necessary 
to state certain facts. 

The mortgage-deed in suit was executed 
by Saiyed Ali Haider, defendant No. 1.in 
favour of Lala Parsotam Dass, plaintiff, on 
January 9, 1920, for a sum of Rs. 10,000 
The mortgage property consisted of a sixteen 
annas share of village Kotwa alias Wera 
Kazi, District Bahraich and an area of 
four biswas out of nine biswas of plots 
No. 156, in village Ibrahimpur, District 
-Barabanki. - These four biswas of land 
are said tohave been purchased by the 
mortgagor for a sum of Rs. 50 on the very 
date of the mortgage from Mustafa Ali 
Khan P. W. No. 1, who is also a mukhtar-i- 
.am ofthe plaintiff by asale deed which 
is, Ex..2,0n the record. About a month 
earlier, that is, on November 29, 1919, 
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Ali Haider had mortgaged the village in 
question to one Bhagwati Mahton for a 
sum of Rs. 5,000, 


On July 30, 1931, the village of Wera 
Kazi was sold by auction in execution of 
a simple money decree (Suit No. 42 of 1925) 
obtained by Moti Lal,’ defendant No. 9 
against Ali Haider and was purchased 
by Zaigham Ali,. predecess<r-in-interest 
of defendants Nos. 2 to 7, Rai Sahib Pandit 
Gaya Prasad defendant No. 8, and Lala 
Moti Lal, deecree-holder defendant No. 9, 
In proportion of eight annas, four annas 
and four annas, respectively. On October 
9, 1933, the mortgagee rights of Bhagwati 
Mahtcn under the mortgage-deed of Novem- 
ber 29, 1919, were purchased from Lal 
Bahadur and others, sons of Bhagwati 
Mahton who had by this time died, by 
Zargham Haider defendant No. 3 (son 
of Zaigham Ali), Govind Ram Pande, 
defendant No. 15, (nephew of Gaya Prasad 
Pande defendant No. 8}, and Lala Kundan 
Lal defendant No. 16, (son of Lala Moti Lal 
defendant No. 9). The consideration for 
this deed of sale was Rs. 12,000. Subse- 
quently Saiyed Ali Haider the mortgagor, 
the purchasers of the auction sale of July 
30, 1931, and the assignees of Bhagwati 
Mahton’s mortgagee rights appointed one 
Budh Sagar Pa'hok, a Vakil, as arbitrator 
to settle the amount that should be paid by the 
purchasers to the assignees of the mortgagee 
rights and the arbitrator by his award 
(Ex. b-25 dated November 27, 1933) decid- 
ed that sums amcunting to about Rs. 22,800 
should be paid by the purchasers to 
the assignees of the mortgagee rights. 

It may also be mentioned that on Septem- 
ber 29, 1928, the plaintiff obtained an 
usufructuary mortgage (Ex. B. 9) of the 
village of Wera Kazi from Muhammad 
Haider, son of defendant No.1, and one 
Muhammad Raza, to whom the equity of 
redemption had been transferred by de- 
fendant No. 1,for Rs. 36,800 and a sum of 
Rs. 27,800 was set of against the amount 
due under the mortgage in suit. 

The suit was contested by defendants 
Nos. 2 to 9 and il and various pleas were 
raised in defence with most of which we 
are not concerned in this appeal. The ques- 
tions that fall to be decided in this appeal 
gave rise to the following issues framed by 
the lower Court :— 

3. (a) Did the plot No. 166 situate in 
Ibrahimpur belongs to Syed Ali Haider 
at the date of the. mortgage ? 

(b) Was this plot - fraudulently entered in 


* 


‘Nos. 2to9 and 11 entitled on 
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the mortgage deed for the purpose of re- 
gistration at Rudauli ?- 

(e) Are the defendants Nos. 2 to 9 and 11 
estopped from taking these pleas or 
ron asserting facts giving rise to 
it $ , 

6. (a) Have the defendants Nos. 2 to 9 and 
li redeamed the mortgage of Bhagwati 
Mahton dated November 29, 1919, by 
getting the Ex-B 23 executed and have 
they been subrogated to hisrights ? 

(b) If the Ex.-B 23 does not amount to re- 
demption but assignment, are the defend- 
ants Nos. 2 to 9 and 11 entitled to subroga- 
tion by reason of their having satisfied 
the decree as alleged, and because the 
Ex. B‘23 itself amounts to redemption ? 

{c) To what amount are the defendants 
the basis 
of the Ex. B.-23 ? 

.(d) Were the -proceedings mentioned 
in paras. 16 and. 17 of the written statement 
fictitious, colcurable and fraudulent and 
dfd they confer any right of subrogation on 
the defendants ? ~ 

The learned Judge of the Court below 
decided Issue No. 3 in favour of the 
defendants and held that the mortgage-deed 
in question was invalid for want of proper 
registration. On Issue No. 6 he held that 
the contesting defendants were subrogated 
to the rights of the mortgagee under the 


- mortgage of November 29, 1919, and that 


. ever, 


_ever the learned Counsel for 


they were entitled tothe amount actually 
due on that mortgage. The suit was, how- 
dismissed on the finding of Issue 
No.-3. 

The first point argued before us was 
whether the sale of plot No. 166 of village 
Ibrahimpur of the District of Barabanki by 
Mustafa Ali,to Haider Ali,and the mortgage cf 
it by the latter to the plaintiff were real or ficti- 
tious. The plaintiffs case in the Court below 
was that this plot of land was required by 
Ali Haider for the purpose of planting a 
grove and building a house but this 
story was disbelived by the learned Judge 
of the Court below: In this Court, how- 
the plaintiff 
on the strength of the recent decisions of 
their Lordships of the Privy 
the subject (to be referred to presently), 
argued that even if plot No. 166 was in- 


. cluded in the mortgage merely for the pur- 


pose thatthe mortgage-deed be registered 
at Rudauli, it did not show that the sale 
and -the mortgage of it were genuine. 
We have given full consideration to the 
points raised by the learned Counsel for 
the plaintiff but find ourselves unable to 
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hold that plot No. 166 was actually ine 
tended to be sold by Mustafa Ali orto be 
purchased, or hypothecated to the plaintiff, 
by Ali Haider. : It is proved by the certified 
copies of Patwari papers Ex. 11, p. 106 
Ex. B-44 (page 15‘, Ex. B-43 (page 53), 
Ex. B+5 (page 163) and Ex. B-38, (page 63) 
that theentire Plot No. 166 is part of the 
pathway running between two villages 
Bhauli and Rudauli and the same fact ap- 
pears from the report of the Commissioner 
who was appointed at the plaintifi's own 
instance to inspect and measure the plot. 
It is, therefore, impossible to beiieve that 


‘Ali Haider should have wanted to pur- 


chase a portion of it for the purpose of 


‘building a house and planting a grove. 


There is also no reliable evidence to show 
that any consideration actually passed. for 
the sale of this plot. Nothing was paid to 
the vendor in the Registration Office, and 
the vendor only acknowledged receipt of 
the consideration before the Sub-Registrar. 
Mustafa Ali, vendor, and Bindeshwari Pra- 
sad P. W.No. 2 a marginal .witness of the 


‘sale deed, no doubt state that a sum of 


Rs. 50 was paid by the Ali Haider to 
Mustafa Ali as the consideration but we 
agree with the Court below that neither 
of these witnesses can be said to be ing 
dependent or reliable. Then there is abso- 
lutey no evidence to show that Ali Haider 
ever exercised or tried to exercise any 
right of ownership over this land after 
the alleged purchase and it is an admit- 
ted fact that neither he nor Mustafa Ali 
ever applied to the Revenue Court for 
mutation of names. In fact Ali Haider 
swears that he never saw the plot in 
question except on the day when the Com- 


. missioner appointed by the Court visited it 


and we have no reason to disbelieve him 
onthis point. It was argued that muta- 
tion of names in the revenue papers could 
not be effected in respect of isolated plots 
but this argument cannot be accepted in 
view of the provisions of s. 32 of the Land 
Revenue Act which show that proprietors 
of isolated plots also can get their names 
entered in the revenue registers. 

Lastly it may be noted that the plaint- 
iff who was himself taking a mortgage of 
this plot never made inquiries and knows 
little about it and according to one of 
his own witnesses Yawar Hasain P. W. No. 
3, he took the later usufructuary mortgage 
of. village Wera Kazi simply because he 
apprehended ‘that the registration of the 


` mortgage deed in suit was invalid. All 


these facts goto prove that the sale and 


A 
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mortgage of Plot No. 166 of Ibrahimpur 
were merely paper transactions and that 
it was never intended by Ali Haider or 
the plaintiff thatthe plot should be pur- 
chased by the former and mortgaged to 
‘the latter. In the case of Collector of 
Gorakhpur v. Ram Sundar Lal, L. R. 61 
I. A. 286 (1) and Raja Inuganti Venkata- 
rama. Rao v. Raja Sobhanadri Appa Ro 
Bahadur Garu, L. R. 63 I. A, 169 (2) their 
Lordships of the Judicial Committee have 
laid down in very clear terms that in judg- 
ing whether the registration of a document 
-is valid, it should be seen whether or not 
it wasreally intended that property which 
purports to have been dealt with by the 
instrument should actually be so dealt 
with. In other words whether the instru- 
ment actually “relates” to that property 
within the meaning of s. 28 of the Indian 
Registration Act. In Raja Inuganti Ven- 
katarama Rao v. RajaSvbhanadri Appa 
Rao Bahadur Garu, L. i. 63 L A; 169 
(2) their Lordship remark: 

“Having regardto these pronouncements their 
Lordship can haveno doubt that the criterion by 
- which the question now before them must be decid- 
ed is whether upon the facts established by the 
evidence, the parties intended this one yard of 
land to pass under the deed. The motive may be 
immaterial as the respondent contends, if the re- 
quirements of the lawhave been complied with, 
but of thisthe intetion is critical.” 

It is interesting to remark that before 
their Lordships of the Judicial Com- 
mittee decided the case of Collec- 
tor of Gorakhpur v. Ram Sundar Lal, 
L.R. 611. A .286 (1), a Bench of this 
Court ia circumstances similar to those 
of the present case held that where a por- 
tion of the mortgaged property was entered 
in the mortgage deed merely with the 
object of getting the deed registered in the 
office of a certainSub-Registrar and it was 
never intended to make that property form 
part of the security, the registration of the 
deed was invalid vide Lala Parshotam Das 
v. Saiyid Yar Ali, I. L. R. 4 Lucknow 13 
(3). Having found ‘above that it was 
never intended that the ownership of Plot 
No. 166 in village Ibrahimpur should 
pass from Mustafa Ali to Ali tlaider or that 

(1) 61 I A 286; 150 Ind. Oas. 545; 7 RP O1,11l0W 
W839: A I R 1934 P C157; 40 L W217; (1934) ALJ 
779:67 M L J 274,15P L T 531; 60 0 L J 67; (1934) 
M W N751; 36 Bom.L R 867; 38 O W N 1101; 56 A 


468 (PO). 

(2) 63I A 169; 161 Ind. Cas. 29; 1936 OL R 163 
A1IR19386P O 91; 1936 A L R 269; 1936 OWN 278; 
2 B R 338; (1986) M W N 305; 8 RPO 180;70ML J 
878: 43 L W 456; (1986) A L J 258; 40 0 W N 545; 
38 Bom, L R 457; 59 M 539; 38 P L R 308 (PO 

(3)4 Luck 13; 112 Ind..das. 273; 50 W 
- R1928 Oudh 439. 
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it should form part of the security unde? 
the mortgage deed in suit, we must hold 
that the registration of the deed in suit 
was invalid. 

It was argued that under s. 54 of the 
Transfer of Property Act, the sale of im- 
movable property of the value of less than 
Rs. 100 can be effected either by delivery 
of possession or by registered instru- 
ment andthat in this case a registered 
instrument having been executed by Mus- 
tafa Ali in favour of Ali Haider, the sale 
must be deemed to have been completed. 
Section 54 no doubt lays down that im- 
movable property worth less than Rs. 100 
ean be sold by means of a registered in- 
strument butit does not liy down that if 
the parties to a so-called sale get a sham- 
deed of sale registered without intending 
that the transaction should take effect even’ 
then the ownership of the property will 
pass from one to the other by registration. 

We have already referred to the plaintiffs 
case inthe lower Court about the sale of 
the plot to Ali Haider and to the theéry 
put forward in this Court. The learned 
Counsel was indeed very anxious to show 
that the sale in question was brought about 
by the plaintiff and from this it was 
argued that the plaintiff intended that the 
sale should be a real transaction; but we 
are unable to accept this argument. The 
plaintiff not only set up a specitic case about 
the alleged sale of the plot to Ali Haider: 
but insistedon it by getting a commission 
issued forthe purpose of a. report that Plot 
No. 166 was fit for the purposes for which 
Ali Haider was said to have purchased it. 
Moreover, the plaintiff very clearly stated in 
the Court below:— : 

“There was no consultation on my part and no 
scheme of mine in having that plot sold by Mustafa 
Ali to the mortgagor ” 
and this statement goes clearly against the 
contention now put forward on behalf of the 
pl intiff. 


We have in short no hesitation in uphold- 
ing the finding of the learned Oivil Judge 
that there was no intention that the sale 
and the mortgage should relate to plot 
No. 166 of Ibrahimpur and that consequent- 
ly the registration of the mortgage deed in 
suit was invalid. 

The next point urged was that the con- 
testing defendants were estopped from 
raising the questinn of the validity of the 
mortgage. This contention is based on the 
fact that atthe time of the sale of village 
Wera Kazi in execution of defendant 
No. 9's decree the mortgage in suit: was 
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notified ° along with Bhagwati Mahton's 
mortgage. It is argued by the learned 
Counsel for the appellant that the property 
having been sold subject to tbe plaintiffs 
mortgage, the auction-purchasers cannot 
question the validity of the mortgsge. We 
do not, however, think that it can be said 
in the present case that the property was 
sold subfect to the mortgages mentioned 
in the proclamation of sale. All that was 
done was that the mortgages were notified 
at the time of the sale. In Wazir Husain 
v. Beni Madho, TO. W. N. 676 (4) the mere 
fact that incumbrances are noted in a sale 
Proclamation for ihe information of the 
auction-purchaser does not establish that 
the property is suld subject to those in- 
cumbrances and the’same view was taken 
in Gailur alias Dalal v. Lakha Singh, 11 
O. W. N. 1475 (5). In view of these decisions 
it cannot be said that the village of Wera 
Kazi was sold in Lala Moti Lal's decree 
subject of the mortgage in suit. 

The learned Counsel also relied on 
O. XXI, r. 63 of the Code of Civil Procedure 
and argued that. from the fact that the 
plaintiffs mortgage was notified in the pro- 
clamation of a sale, if must be presumed 
that an order was made for the property 
being sold subject to the plaintifis mort- 
gage and that, therefore, the order is con- 
clusive under r. 63, O. XXI of the Code 
of Civi] Procedure. An order under that 
rule is conclusive when. it is passed: on 
adjudication between two parties. In the 
case hefore us, however, there is no evi- 
dence whatever to show that there was 
any adjudication or even that any order was 
passed by the Court for the property being 
sold subject to the plaintiffs’ mortgage. 
We, therefore, agree with the Court below 
that the auction- purchasers are not estopped 
from questioning the validity of the mort- 
gage in suit. 

The last point urged was that the pro- 
ceedings relating to the execution of the 
deed of assignment by the sons of Bhagwati 
Mahton and the appointment of an arbi 
trator to settle the amount payable by the 
purchasers to the transferees of Bhagwati 
‘Mahton’s sons were all collusive and that 
Bhagwati Mahton’s morigage should be 
leemed to have been redeemed by Zaigham 
Ali, Gaya Prasad and Moti Lal. In view 
£ our finding on the third issue on which 
he suit of the plaintiff must fail, it is not 


(4) 7 O W N 676; 126 Ind, Oas, 389; A I R 1930 Oudh 
62: Ind: Rul. (1939) Oudh 357. 

© 11 O W N 1475; 153 Ind. Cas 57; 7 R-O 278; A L 
è 1935 Oudh 23. 
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necessary to determine the amount payable 
to the contesting defendants but we may 
say that we have no grounds en which 
to hold all these proceedings to be col- 
lusive and fictitious as all that is pointed 
out is that the transferees: of Bhagwati 
MalLton's sons are sons and nephews of the 
auction purchasers but this fact is not 
sufficient. But even supposing that Bhag- 
wati Mahton’s mortgsge was redeemed by 
the auction purchasers by payment of 
Rs. 12,000, we do not think it makes any 
difference so far as the legal rights of the 
auction-purchasers :are concerned. The 
auction-purchasers were persons having an 
interest in the property mortgaged within. 
the meaning of's. 91 of the Transfer of 
Property Act, and could be subrogated to 
the rights of Bhagwati Mahton under s. 92 
of the- Transfer of Property Act. Iu Gokul- 
dass Gopaldass v. Rambux Seochand, 1. L. R. 
11 I. A. 126°(6) their Lordships of the 
Judicial Committee held that the doctrine 
laid down in Toulmin v. Steers, 3 Mer. 210 
(7) that the purchaser of an equity of 
redemption cannot set up a mortgage which 
he has got in against subsequent incum- 
brances of- which he had notice, is not to 
be regarded as a rule of justice, equity 
and good conscience and, therefore, cannot 
be applied to such Indian transactions as 
are governed. by that rule. It- is, there- 
fore; clear that the auction-purchasers being 
subrogated tothe rights of Bhagwati Mahton. 
can claim the amount due on Bhagwati 
Mahton’s.. mortgage. and we uphold the 
finding of the learned Judge of the lower 
Court on this point also. Tbe result is that 


the appeal fails and is dismissed with 


costs. 


D. . Appeal dismissed. 
arte I A 126; 10 O 1035; 4 Sar. 543; 8 Ind, Jur, 


(P C). 
(7) (1816) 3 Mer. 210; 17 R R 67, 


CALCUTTA HIGH COURT: 
Civil Appeal No. 1091 of 1934 
November 30, 1936 i 
M. C. Gnose anp B. K. Muxuurysr, JJ. 
BENGAL YOUNG MEN'S ZAMINDARY 
CO-OPERATIVE SOCIETY, Lorp. 
—DEFBNDANT—-APPELLANT 
VETSUS 
NRITYA GOPAL. SINHA— PLAINTIFF 
—-RESPONDENT . 
Bengal Land Registration Act (VII of 1876), ss. 70, 
14—A pplication by part proprietor under s. 70~ 
Contents of—No agreement admitted~eDetermination 
of amount of separate revenues in suit under a, 74 
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—Jurisdiction of Civil Court—Mode of determina- 
tion—Suit of more comprehensive nature than re- 
‘quired—Whether can be tinstituted—LMvidence—Ad- 
gnission—Hecital in kubala—~—Held, it could be shown 
to be wrong. l 

When apart proprietor makes an application for 
separate account under s, 70, Bengal Land Kegistration 
Act, the application must contain a specication of the 
lands which he holds und must state the amount of 
the Government revenue heretofore paid on account 
of such undivided interest. When the amount of 
revenue stated therein is disputed by the other co- 
sharers, the Civil Court has to judicially determine 
his ehure and the determination of the amount of 
separate revenue rests with the Civil Uourt where 
no agreement 1s admitted or found. 

The Civil Court should determine the revenus 
payable bya sbarer by following a method which 
appears to it to be reasunable and proper under the 
circumstances. If there is no evidence that the 


quality of lands vary from place to place within the 


ouzi, the allotment of revenue on the basis of area 
is not improper or illegal, The asssts need not be 
determined in arriving at æ decision in the suit. Lp. 
240, col. 2.j 

A suit instituted in pursuance of an order made 
under s. 74, Bengal Land Kegistration act, does not 
ordinarily contemplate a refund of money on account 
of excess payments made by the plaintiff. But there 1s 
‘nothing wrong in instituting a suit of a more com- 

rehensive character, in, which relief of an incideatal 
nature which flows trom the main relief is claimed 
by the plaintifi on payment of proper court-fees, 
it- ia: particularly necessary here ir the claim would 
be ‘otherwise barrea by limitation. 

Heid, that the recitui in the detendant’s kebala where 
the revenue payable ın respect of the two mouzas 
purchased by tne latter is stated to be Ks, Zu a 
your wan @ statement of a fact and at the most 
could be taken as an admission which was not con- 
clusive and would be explained away and shown to 
be wrong. Rant Chandra Kunwar v. Chaudhri 
Narpat singh (1) and Ajit Naruin v, Aswatha 
Nararn (2), referred to. 

. 0. A, trom an appellate decree of the Dis- 
trict Judge, Hooghiy, dated January 1d, 1934. 

- Messrs. Atul Uhandra Gupta and Sama- 
rendra Krishna Deb, for the Appetiant. 

- Mr, Gupendra Nuth Vas, ior the Kespond- 


ent. 


. B.K: Mukherji, J—Tnis appeal is on 
benalf of tue detendaut and arises out of 
a sult Commenced by tne Plulntitfin pur- 
Suance ot a reference made by the Uum- 
missioner. Burdwan Division, under S. 74, 
Land Registration Act (Bengal Act Vil ot 
1870). ‘Lue facts shoruly stated are tuese : 
Gobardhan Behar: Basu and oltuers were 
the proprietors of ‘Lauzi No. 3000 of tue 
Hoogaly Collectorate wuich is a reveuue- 
Paying. estate, comprising iour mouzas, 
viz. Legachia, Soabanipur, Narainpur 
and a Certain snare of Kalkula, tue an- 
nual revenue being Rs. s¥4-15-7. The ae- 
fendant cumpany purchased two of tue 
mouzas, viz., Narayanpur and Kaikala by a 
private conveyance dated May 12, L916, and 
in that kobaja there was a recital made 


j 


by the vendors to the effect that the reve- 
nue payable in respect of the two:mouzas 
that were sold to the defendant was Rs. 200 
a year. On July 21,1919, the remaining 
two mougas were mortgaged by the Re- 
ceiver appointed in respect of the said 
property to the defendant company, who 
broughta suit to eaforce the mortgage and 
recovered a decree in execution of which 
these two mouzas were sold and p&rchased 
by the plaintiff in 1926. After his ‘pur- 
chase the pluintiff applied for opening a 
Separate account in respect of these two 
mougas under s. 70, Land Registration Act. 
This prayer was granted by tne Collector 
and the shares of the total revenue pay- 
able by the plaintiff and the defendant 
company were fixed at Ks. 439-12-0 and- 
Rs. 455-1-7, respectively. 

The defendant moved against this order 
to the Divisional Commissioner, who refer- 
red the parties to the Civil Court. The 
present suit was since then started by the . 
plaintiff and he prayed for a declaration 
that the amount fixed by the Collector, 
or suco amount as the Court would think 
proper, mignot be declared payable by him 
in respect of his separate account. ‘i'nere 
was an additional prayerfor refund of the 
sums paid by him ın excess of the said 
amount, The defendant company resisted 
the claim of the plaintiff on grounds, inter 
alia that the recitalin the kobala which 
mentioned the revenue payable by the 
defendant in respect of the two mouzas 
Narainpur and Kaikala, as Ks. 209 a year, 
was binding on the plaintiff who was the 
successor-in-interest of the original pro- 
prietors and that the Court had no juris- 
diction to fix the revenue. It was further 
contended that in any event there could 
be no apportionment of revenue without 
ascertainment of the assets of the mouzas. 
Tne trial Court came tothe conclusion that 
the recital in the kobala fixing tne reve- 
nue in respect of the two mouzas sold was 
not binding on the plaintiff. It beld 
nevertheless that the plaintiff's suit must 
fail as he did not produce proper mate- 
rials beforethe Court from waich the asset 
ofthe touzi could be determined. it was 
not proper accord.ng to the Subordinate 
Judge to apportion the revenue upon the 
basis of area alone. 

The plaintiff appealed against this dec- 
ree to the Court ot the District Judge al 
Hooghly. The Districts Judge agreed with 
the trial Court that the plaintiff was not 
in the least affected by the term of the 
kobala mentioned aboye, He, however, dis- 
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agreed with the Subordinate Judge on the 
other pdint and held that there being no 
question of a partition cf the estate, deter- 
mination of the assets of the touzi was not 
necessary, and the caiculation of separate 
revenue made by the Collector on the basis 
of area was quite proper and satisfactory. 
In this view of the case the learned Judge 
reversed the decision of the trial Court 
and declared the revenue determined by 
the Collector to be the proper revenue 
payable by the plaintiff_in respect of his 
Separate account. As regards the claim 
for refund of the excess amounts made by 
the plaintiff, the matter was sent back to 
the trial Court for a proper finding as to 
the exact amount due to tke plaintiff. 
Against this. decision the present appeal 
has been preferred. The proceeding in 
the trial Court, was, however, not stayéd 
even after the filing of the appeal, and 
the Subordinate Judge recorded a finding 
that a sum of Rs. 1,017-2-0 together with 
interest was due to the plaintiff on account 
of the excess revenue paid by him. On 
receipt of this finding which was accepted 
by the District Judge, a fresh decree was 
prepared by him incorporating the previ- 
ous decree on the question of separate reve- 
nue and the present decision regarding 
the amount of money payable by the de- 
fendant tothe plaintiff. This subsequent 
decree, and the judgments of the Courts 
below have been brought up here and 
treated as a part of the record of the second 
appeal mentioned above. 

r. Atul Chandra Gupta who has ap- 
peared on behalf of the appellant in this 
case, has assailed the’ propriety of the de- 
cision on the following four points: He 
has contended in the first place that a 
Court deciding a suit contemplated by 
S. 74, Land Registration Act, has no juris- 
diction to apporti.n revenue. It can only 
decide a question as to whether the amount 
alleged by the plaintiff to be paid hereto- 
fore as revenue in respect cf the portion 
of the estate was in fact paid or not. In 
the second place he has argued that the 
plaintiff, as successor-in-interest of the 
previous proprietors, cannot go back upon 
the terms ofthe kvbala in favuur cf the 
defendant, under which the latter was 
bound to pay Rs. 200 a year as revenue 
and nothing more. Mr. Gupta’s third con- 
tention is that if the question of apportion- 
ment arises at all, it cannot be properly 
made unless the assets are determined ; 
and as the plaintiff has not adduced any 
evidence on the point, his suit must fail. 
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Lastly it is said that the claim for refund 
of excess im )unts paid as revenue is out- 
side the purview of a suit under s. 74, 
Land Registration Act, and no such prayer 
can be joinedin a suit under that section. 
Now on the first point it appears thas 
when a part proprietor makes an appli- 
cation for separate account under s. 70, 
Land Registration Act, the application 
must contain a specification of the lands 
which he holds and must state the amount 
of the Government revenue heretofore 
paid on account of such undivided inter- 
est. Notice is thereafter served by the 
Collector on the other co-sharers, and if no 
objection is made by any recorded proprie- 
tor, a separate account is opened in terms 
of the petition. If objection is raised by 
any recorded proprietor that the amount 
stated to be heretofore paid on account of 
revenue for the applicant's portion of the 
land is not the amount which has been re- 
cognized by the sharers as Government 
revenue thereof, the Coliector refers the 
Parties to the Civil Court and suspands all 
proceedings till the question at issue is 
judicially determined. From this it seems 
that the Collector has simply to record the 
share and the revenue payable for it as 
stated in the application of the proprietor, 
if there is no objection by the other re- ` 
corded proprietors. In case of dispute the 
Collector cannot inquire or adjudicate 
but must refer the parties to the 
Civil. Court. Mr. Gupta argues that - 
the only point at issue before the Civil 
Court is as to what was the amount of 
revenue paid heretofore in respect of the 
share, and the Court can go no further ' 
than that and determine as to what 
should be the proper amount payable, 
We are unable to agree with this restricted 
interpretation ofthe section. If this argu- 
ment is accepted, then no separate account 
can be opened in respect of shares or por- 
tions of estate for which no separate re- - 
venue was heretofore being paid. In our 
opinion the essential thing in such cases 
is to determine as to whether there is an 
agreement among the co-sharers that the 
share of revenve payable in respect of the 
applicant’s share is what is stated by 
him in his petition. If thereis no agree- 
ment, tben the matter has got to be judi 
cially determined by the Civil Court and 
the Collector stays his hands till it is 
done. In the present case the amount of 
revenue stated by the plaintiff in his 
application for separate account has been 
disputed by the other co-sharers. No 
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agreement on this point has been found 
by the Court. “Under such circumstances 
we think that 
Court to determine the plaintiff's share of 


... revenue on the materials placed before it. 


If the Civil Court were to stop at the find- 
ing that there was no agreement among 
the proprietors on the point, and not to 
proceed ‘any further, the result would be 
‘that the matter would again go back to 
the Collector, who is powerless to inquire 
into or adjudicate on the matter. In our 
-opinion the determination of the amount 
of ‘separate revenue rests with the Civil 
Court where no agreement is admitted or 
found. It will be seen further that when 
the Collector refers the parties to the Civil 
Court, he does not-refer any particular 
point which has got to be decided. As 
soon as he finds that there is dispute, he 
asks the parties to approach the Civil 
Court and after the Civil Court has deter- 
mined the point upon which there is dis- 
agreement, viz, the amount of revenue 
payable in respect of the pcriion of the 
plaintiff's‘ estate, the party comes back to 
the Collector who .fixes the jama payable 
for the separate account accordingly. We 
accordingly overrule the first contention’ of 
Mr. Gupta. 

As regards the second point, Mr. Gupta 
argues that the present plaintiff is nothing 
but a successor-in-interest of the old pro- 
prietors ; he is, therefore, bound by any 
contract which’ the latter had entered into 
with the defendant, and he relies upon the 
recital in’ the defendant’s -kobala where 


it is incumbent upen the- 


fraudulent recital. In the second place it ` 
is not a clear admission in respect of the 


-mougas which the plaintiff subsequently | 


purchased at the executicn sale. The state- 
ment related to the other two mouzas, and 
it is only inferentially that the statement 
could affect the mouzas purchased by the 
plaintiff. But we have yet a stronger reason 
to hold that the recital is not bingling on 
the plaintiff. The plaintiff is a purchaser 
at a mortgage sale. He, therefore, has 
stepped into the shoes.of both the mort» ~ 
gagor and mortgagee and represents them 
both. The defendant company were them- 
selves the mortgagee decree-holders and in 
the sale proclamation which was issued at 


their instance, not only they did not men- 


tion the separated revenue in respect: of 


the two mouzas which they were going to 


sell but they mentioned the total revenue 
in respect of the entire touzi, implying 
thereby that there was no separate pay- 
ment in respect of any portion of the same. 
Even assuming that this representation does 
not amount to estoppel, the admission in 
the. kobala in favour of the defendant . 
becomes altogether valueless and we -are 
enable to hold that the plaintiff is bound 
thereby. l 

The tbird point raised by Mr. Gupta 
relates to the basis on which- the revenue 
should be apportioned. We think that- 
the opening of separate account does not 
meana partition of the estate, where; of' 


_ course, assets have got to be determined - 


after proper survey and preparation 
Record of Rights. The Guvernment’s secu: 


the réyenue payable in respect of the two 
mouzas purchased by the datter is stated to 
be. Rs. 200 a year. One may say in the 
first place that’ there is no contract here 


rity for-revenue is not jeopardised in the - 
least by opening of separate accounts, and ° 
it is not possible to think that the Civil’ 
Court would be bound to have a survey of - 


between the vendor andthe purchaser that 
the purchaser would pay only Rs. 200 a 
year as revenue in respect of the purchased 
portion of the estate irrespective of what 
may legally be due as Government re- 
venue of that portion. It was a statement 
of a fact and at the most can be taken 
a8 an admission. The admissicn is not 
conclusive, and can be explained away and 
shown to be wrong: vide Rani Chandra 
Kunwar v. Chaudhri Narpat S.ngh (1) and 
Ajit Narain v. Aswatha Narain (2). - That 
it ‘was a wrong statement is clear from 
the findings of both Courts, even if we do 
not go to the length of saying what the 
lower Courts have done, viz, ‘that-it was a 


(1) 99 A 184; 34 TA 27:4 A LJ.102 (PO). 
pO O.W N 75; 164 Ind. Cas. 5:0; 62 O 


4 


J 430; 9 


the assets, much like that which is done 
under the- Estates Partition Act, when. it- 
has got to determine the revenue payable | 
in respect of a separate account. The 
Civil .Court, in our opinion, should deter- - 
mine the revenue payable by a sharer by - 


following a method which appears to it to 


be reasonable and proper under the cir- 
cumstances. Jf there is.no evidence that. 
the quality of lands vary from place to 
place within the touzi, we think the allote 
ment of revenue on the basis of area is 
not improper or illegal. After all it isa 
measure of convenience and nothing else 
and the party who feels any grievance 
has- always the right to demand a parti- 
tion of the estate in the strict sense of © 
the word. _ 

The fourth point is a.purely technical 


} 
H 
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one, and' Mr. Gupta with his usual fair- 
ness has not laid stress on it. It is true. 
that asuit instituted in pursuance of an 
order made. under s. 74, Land Registra- 
tion Act, does not ordinarily contemplate 
a refund of money on account of excess 
payments made by the plaintiff. But 
there was nothing wrong in instituting a 
suit of ‘a more comprehensive character, 
in which relief of an incidental ‘nature 
which flows from the main relief is claimed 
by the plaintiff on payment of proper 
court-fees. It was particularly’ necessary 
here as the claim would be otherwise 
barred by limitation. We think, therefore, 
that all the points raised by Mr. Gupta 
fail, and the appeal must be dismissed with 
costs. a i 

M. C. Ghose, J.—I agree. 

N. Appeal dismissed. 
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Sind—Yajman vritti, whether partible and alienable > 


—Burden of proof—Vritti enjoyed by rotation, by 
male’ agnates or by widow 
ther sufficient to prove partibility. 

According -tothe law established in Sind, yajman 
vrittt is impartible and inalienable. - Where a per- 
son contends that a certain vritti is -partible and 
descends not only on male agnates but on both male 
and female cognates, he must prove such custom. 

The mere fact of enjoyment of vritti by rotation 
by the male agnatic desesndants of a purohit or by 
a widow ofthe male agnate, would not render it 
partible and heritable as any other kind of proparty. 
Manghirmal v. Vithalram (\),relied on. 

S. O. A. against the judgment and decree 
of the District Judge, Sukkur, dated 
April 30, 1932. oa 

Mr. Dipehand Chandumal, for the Ap- 
pellants. i : 

Rupchand, A. J.C.—This appeal arises 
out of a suit tiled by 
ent, who is a descendant 
chand ‘in 


of -one Tek- 
the direct male line, against 


the appellants. who are sons of one of the- 


daughters. of one Kungooram. Tekchand 
and Kungooram were paternal cousins and 
enjoyed by rotation the yajman vritti 
which was their ancestral property. On 
Kungooram’s death, his widow Sugnibai 
likewise enjoyed by rotation yajman viitti. 


L71—31 & 32 
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‘herited any rights 
-should be 
- with its enjoyment by the respondent. It 
-is against thal decision that the appel- 


of male agnate—Whe- . 


the respond- . 
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On “Kungooram's widow's death the res- 
pondent filed the present suit for a declara. 
tion that he was solely entitled to the vritti 
and for’ an ‘injunction restraining’ the 
appellants from disturbing him in the 
enjoyment. of the said vritt. He also 
claimed relief in respect of a house but we 


are not now concerned with the same. 
Both ‘the Courts have held that as 


according to the law prevailling in Sind 


yajman vritit is both inalienable and 
impartible, the appellants have not in- 
in the vritit and 
restrained from interfering 


lants have come to us in second appeal. 
It is argued on their behalf that once the 
Courts recognize that vrittt may be enjoyed 
by rotation vritti must be deemed to be 
both partible and heritable according to 
the ordinary law of inheritance and that 


- all that is prohibited is to have the yajmans 
- divided in separate groups. 


It is urged 
that the appellants being the sons of the 


. daughter of Kungooram are entitled to 
- inherit the interest of Kungooram in the 


vritti and enjoyed the same by rotation. We 
are afraid there is no substance in this 


-argument.: Enjoyment of vritti by rota- 


tion by the male agnatic descendants of a 
purohit does not render it partible and 
heritable as any other kind of property. 
Manghirmal v. Vithalram (1) it has been 
définitely laid down by two out of the 
three Judges who delivered judgments 
in that case that yajman vritti is both 
impartible and inalienable. In that case 
at p. 112* Crouch, A. J. O., has said: 

‘In all litigation touching vrit, it is usual for the 
parties to treat it as property. But writ has a 
two-fold aspect; from the point of view of the 
Brahmin who collects it, it may be merely money, 
but from the point ofthe view of the yajmans it 
connotes priestly services; and it is the duty of 
the Court to bear this twofold aspect in mind, and 
remember that it is dealing not only with a right 
to collect fees, but with a priestly office. If the 
right to collect vrit attach to a Brahmin because 
he belongs to a certain family and it was thus 
that Nauram exercised his right, there must be a 
corresponding right inthe yajmans that the person 
demanding the vrit belongs to that family. No 
right can be alienated unless the correlative duty 
can also be transferred, Hence, prima facte no 
right to collect writ can be alienated; and we 
start with a well. recognized principle of Hindu 
Law that øret is both impartible and inalienable. 
This principle is recoghized in Rajaram v. Ganesh 
(2) at p. 1377 where Ranade, J., refers to “the text law 


(1) 5S LR 107; 13 Ind Uas, 225, 
(2) 23 B 131. 
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which admittedly prohibits both partition and 
alienation”, and in Mancharam v. Pran Shankar (3) 
at p. 299* where Melvill, J. says “no doubt herediary 
offices, whether religious or secular are treated by 
the Hindu text-writers as naturally indivisible. 

At p. 1137 he has said: 

Several cases have been cited ag establishing a 
custom that vrit is partible and alienable. Before 
dealing with these cases it is desirable to point 
out that a mere distribution of the duties of priest 
among the living members of a family does not 
amount to partition, Each member is not thereby 
made a separate and absolute owner of a divided 
share in what may be termed the family practice. 
Nor can it, in view of the clear principles of law 
prohibiting partition and alienation bs presumed 
that any member intends by such distribution to 
permanently relinquish his duties towards a cer- 
tain number of the ydajmans, or to permanently 
alienate his rights of survivorship. Thereis an 
essential difference between agreeing to hold the 
vrit when colleeted in separate shares and the 
permanent partitioning of all the rights and duties 
connected with the vrit.” 

And after discussing the case-law on 
the subject be has concluded his judgment 
on that point by observing at p. 1157 

“We find that the law may be thus summarised. 
As a general principle vrit is neither alienable nor 
partible. Alienation is prohibited on the ground of 
public policy, and because it includes a right of 
personal service. But a distribution of duties by a 
system of rotation has been recognized as permissi- 
ble; so also the relinquishment of duties by one 
member in favour of other members of the same 
family. The old text has bean modified by custom 
in particular families; but wherever such custom 
is alleged if must be proved,” 


And Fawcett, A. J. C. in his concurring 
judgment has said at p. 122T 

“On general grounds 1 think that the Courts 
should lean against rather than in favour of, the 
partibility and alienability in orittis like thatin 
the present suit: (1) because this is in consonance 
with the rule m Hindu Law on the subject; (2) 
because of the ‘twoicld’ aspect of rit referred to 
in Mr. Crouch’s judgment, and (8) because as 
stated in Lrimbak v. Lakshman (4) at p. 502$, the 
process of partition and alienation might go on 
with each generation, frittering away the income 
and rendering the service wholly ineffective.” 

It is clear from these observations that 
so iar as the law in Sind is concerned, 
yajyman vritti is, both inalienable and 
impartible. That being so, a person who 
contends that a particular vritti is parti- 
ble and descends not only on male 
agnates but on cognates, both mele and 
female must allege and prove such cus- 
tom; and the mere fact that a vriitt has 
been enjoyed by mule egnates by rotation 
or thal it has been enjoyed by ihe widow 
of a male :gnate wculd not be sufficient 


for the purpose of proving that the vritt 
(3) 6 B 298. 
(4) 20 B 495 


* bape of 6 B.—[Ed.] 
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in dispute is governed by the, ordinary 
law of inheritance. In this case the appel- 
lants have not alleged any custom entitling 
them to inherit the ritti through thei» 
mother who was the daughter cf Kungoc- 
ram, and both Courts were perfectly Tight 
in decreeing the suit. This appeal, there: 
fore, fails and is dismissed. As the res 
pondent has ` not appeared wee make ní 
order as to costs. l 

D. Appeal dismissed. 
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NAGPUR HIGH COURT 
Second Civil Appeal No. 126-B of 1935 
October 26, 1936 

Bose, J. 
BHAGWANDAS GURU BADA RAMDAS 
— APPELLANT 
VETSUS i 
PRAYAGDATTA- RESPONDENT 

Berar Inam Rules, rr. 4, 5, 6 — Alienation by 
mahant of temple property — Scope of rr. 4, 
and 6—Alienation, whether void—Alienation of 
service inam coming under r. 4—Public poltcy— 
Alienation, if good— W hen can be challenged—Altenat 
ing trustee, if can challenge it himself on ground 0, 
breach, of trust—Hindu Law—Religious Endowment 

Grants under rr. 5 and $ ofthe Berar Inam Rule 
are personal in their nature, personal to the grantee 
and hisfamily, while those under r. 4 areofa mois 
public nature, where the primary consideration is the 
upkeep of a religious or charitable institution. But 
unless considerations vf public policy supervene 
there isno fundamental distinction so far as thit 
particular point of menagement is concerned, thougb- 
of course, there would be on many other matters. |p 
243, col. 2.] 

As regards the geneial law, apart from r. 4 
of the Berar Inam Rules, the makant of a templ: 
can alienate for the period of his own life, œ 
to be more accurate, for the periodofthe tenure o 
his office. Itis possiblehe can make an alienatio» 
to enure beyond that in cases of necessity; but at an} 
rate, it is clear he can make the alienation for thi 
period. ‘When he does so, it binds him although i 
does not bind his successor. it is open to hi 
successor, when he succeeds to the office, either t 
ratify his predecessor's action,or toset if aside 
Vidya Varuthi v. Balsami Ayyar(]), Mahant Ran 
Naurangi -Lai(2), Krishnaji Y 
Munawar Ali(3), Aman Aii v. Imombt (4), Narsingh 
dos v, Aladad Khan (5) and Yadeo Nitkanth Desh 
pande v, Janki Das (6), relied on. [p. 248, col. 1.) _ 

Therefore the only possible bar to alienation i 
public policy. but if it is not against public polic 
for the mahant ofa temple to alienate for the perio 
of the tenure of his office under the general law 
it is difficult to see how diferent conditicns ca 
supervene in cases of alienation of service Inam 
under r. 4, when the iules themselves contemplat 
such alienations. But any iights of resumptio 
which Government may choose to exercise are Ur 
afiected. Of course, if the act amounts to a breach i 
trust, or to mismanagement, the public at large or th 
beneficiaries, or those interested, as the case may b 
have their remedies under the law. Butthe me» 
fact of alienation does not amount to a breach of tris 
and the defaulting trustee cannot derogate fromh 
own grant by complaining of his wrong. |p. 244, cc 
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S. O. A. from the appellate decree of the 
Jourt of ‘the Second Additional District 
fudge, Amraoti, dated danuary 29, 1935, 
n Civil Appeal No. 25-A of 1934, confirming 
ihe decree of the Court of the Additional 
Jubordinate Judge, Second Olass, Amraoti, 


dated August 9, 1934, in Civil Suit No. 9-A 
of 1934. >- 


Mr. D. R, K. V. Brahma, for the Appel- 


ent. 


Mr. N. T. Mangalmurti, for the Respon-- 


Jent. l 
Judgment.—This judgment will govgrn 
the two connected appeals, this and Second 
Appeal No. 132-B of 1935. The facts in 
both cases are similar. In the case out 
of which the present appeal, Second Appeal 
No. 126-B of 1935, arises the plaintiff's 
predecessor, Baba Ramdas, who was the 
mahant ofthe Maroti temple at Amraoti, 
gave a permanent lease of the plot in 
dispute to one Ramsaran on October 9, 
1922. In the other case, the plaintiff 
himself gave a similar lease on June 1l, 
1926 tothe same man. Both sites form part 
ofa field which was given. as a service 
grant to this temple of Maroti at Amraoti. 
Baba Ramdas died in 1923, and was 
euceeeded by the plaintiff who is the present 
mahant. Ramsaran then mortgaged the 
two plots now in dispute in the two cases 
to the defendant, Prayagdatta who fore- 
closed and obtained possession on Decem- 
ber 20, 1932. The point which arises for 
decision is the sume in both cases, namely 
whether the holder of a service Inam, 
under r. 4 ofthe Berar Inam Rules, can 
make a permanent alienation of the 
property. 
As regards the general law, apart from 
r. 4, itis clear that the mahant of a temple 
can alienate for the period of his own 
life, or to be more accurate, for ihe 
period of the tenure of his office. It is 
possible he can make an alienation: to 
enure beyond that in cases of necessity; 
but at any rate, itis clear he can make 
the alienation for this period. When he 
does so, it binds him although it does not 
bind his successor. It is open to his 
successor, when he succeeds to the office, 
either to ratify his predecessor's action, 
or to setit aside. This has been decided 
by their Lordships of the Privy Council in 
Vidya Varuthi v. Balusami Ayyar (1) and 


(1) 44 M 831; 65 Ind. Oas. 161;° (1921) M WN 449; 
41M LJ 346;3U PL R(P O) 62; 15 L W 78; 30M L 
T 66;3PL T215; 48 14302; 260 WN 537; 24 
an L R 629; 20 AL J 497;A I R 1922 P06 123 
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in Mahant RamCharan Das v. Naurangi 
Lal (2). l 

Stanyon, A. J. C , came to much the same 
conclusion in Krishnaji v. Munawar Ali 
(3) and Mittra, A.J. ©. in Aman Ali v. 
Imambi (4) and also in Narsinghdas vV. 
Aladadkhan (5) with respect to Inams 
underr. 5. I applied similar principles 
toa grant under r. 6 in Second Appeal 
No. 403 of 1934 Yadao Nilkant Deshpande v. 
Jankidas (6). So the only question now is 
whether grants under r. 4 stand on a 
different footing. 

Of‘course, there is an outstanding differ- 
ence. Grants under rr. 5 and 6 are 
personal in their nature, personal to the 
grantee and his family, while those under 
r.4 are of a more public nature, where 
the primary consideration is the upkeep 
of a religious or charitable institution. 
But unless considerations of public policy 
supervene, I confess I am unable to see 
any fundamental distinction so far as 
this particular point of management is 
concernéd, though .of course there would 
be on many other matters. Revenue 
Book Circular, s. 6, Serial No. 2,r.° 8, 
explains that : 

“Grants in perpetuity or for more than one life 
even though no condition is expressed, were always 
made by Government with the object of main- 
taining the family of the grantee in a suitable 
station of life.” 
while 

“The Object of a service grant isto maintain the 
institution for whose service it is granted by the 
application of the income from the grant.” 

Tothat extent at least each savours of 
atrust, but as I explained in Second 
Appeal No. 403 of 1934, Government con- 
templates alienation for the lifetime of the 
holderin the case of : grants under rr. 9 
and 6, though they reserve to themselves 
rights ofresumption in such cases. They 
appearto contemplate similar alienations 


under r. 4 as well, and if anything, 
express themselves in even clearer 
terms . 


“Service grants are inalienable under r. 14 (2) 
ofthe Rules and, if a grantee alienates his grant, 
Government is entitled to resume it. But the 
object of aservice grant isto maintain the institu- 
tion for whose service it is granted by the appli- 


(2) 12 Pat. 251; 142 Ind. Cas. 214; Ind. Rul. (1933) 
P O 56; 14 P L T185; A IR 1933 P G 75; 37 L W519; 
64 M lid 505, (1933) MW N 272; 100 W N4535; 37 G 
W N 541; (1933) A L J 327; 57 O L J 229; 35 Bom, L R 


_ 580; 17 k D 754 (P 0). 


(3)6 N L R 72; 6 Ind. Cas, 821. 
(4) 9 N L R 188; 22 Ind. Cas, 89. 
(5) 14 N L R 12; 43 Ind. Cas. 384; A I R 1918 Nag. 
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‘cation of the income from the grant, and.if this 
objectcan satisfactorily be attained by a reasonable 
arrangement, resumptions would not ordinarily be 


enforced. Each case must bs dealt withonits own 
merits.” 


Therefore, so far as these rules are 
concerned, they place no limitation on 
alienation. Allthey do is to reserve to 
Government full powers of resumption and 
Jay down a general set of rules for the 
guidance of their officers, without, however, 
binding them to anythingrigid and in- 
flexible. a _ 

It is true r. 14(2) states that service 
grants are not liable to be alienated; but 
the interpretation which those who framed 
this rule have placed upon it is clearly 
that such alienations may be allowed in 
suitable cases. The phrasing of this 
rule is significant. Itis that such grants 
are not “liable to be alienated”, not that 
they cannot be alienated. Thatin my 
opinion contemplates cases in which 
alienatton may be permissible. 

This is borne out by cl.6 of the Revenue 
Book Oireular which I have quoted above, 
which is in these terms: 

“The Chief Commissioner has the sole’ power to 
decide authoritatively whether a grant shall be 
resumed or not, and all doubtful cases must be 
reported, though the 
orders.” ., | 

As I pointed out in my previous decision 
cl. (7) sets out some of these doubtful cases 
and among them includes cases of aliena- 
tion. It seems to me the rules would hardly 
refer to such alienations as doubtful matters 
ifthe intention had been entirely to 
prohibit them. I gather also that this 
is the general tenor of the law from the 
decision of their Lordships of the Privy 
Council in Gulabdas Jugjivandass vV. 
Collector of Surat (7), Nawab Bahadur of 
Murshidabad v. Karnani Industrial Bank, 
Lid. (8) and Rajindra Narain Singh v. 
Sundara Bibi (9). Ihave explained these 
cases in my former decision, and so need 
not repeat here what I said there. 

Therefore, the only possible bar to 
alienation is public policy. But if it is 
not against public pclicy for the mahant 
of a temple to alienate for the period 
of the tenure of his office under the 


Commissioner, for 


(7) 3 B186; 6 1 A 54; 3 Sar. 8£9 (P 0}. 

(8) 59 O03; 132 Ind. Cas. 727; A I R 1931 P C 160; 
53 OL J 493; (1931) AL J 495; 35O W N 791; Ind. 
Rul. (1931) P O 215; 61 M L J208; 58 I A215 


(P ©), ” i = 

(9) 47 A 385: 87 Ind. Cas. 295: 41 C LJ 383; 3 Pat. 
L R142; 27 Bom. L R849; AT R 1925 PO 176; 23 A 
L J 634;49 ML J 244; 22 L-W 284; L RGA P O 138; 
aea M W N 680; 52 I A 262; 30 O W N 818 
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generallaw and it can hardly *be when 
their Lordships of the Privy Council have 
twice upheld such alienations, once In 
Vidya Veruthi v. Balusami Ayyar (1) 
and once in Mahant Ram Charan Das 
v. Naurangi Lal (2) loc. cit—I am unable 
to see how different conditions can super- 
yene in cases under r. 4, wien, as I have 
said, the rules themselves contenfplate such 
alienations. But I emphasize again that 
any rights of resumption which Govern- 
ment may choose to exercise are un- 
affected. 
-Of course, if the act amounts fo, a 
breach of trust, orto mismanagement, the 
public at large or the beneficiaries, or those 
interested asthe case may be have their 
remedies under the law. But I confess 
I find it difficult to see how the defaulting 
trustee can expect to derogate from hiss 
own grant by complaining of his own 
wrong. However, whatever the law as 
regards that maybe, itis clear from the 
decision of the Judicial Committee which. 
I have just quoted that the mere fact of 
alienation doesnotamount to a breach 
oftrust, and nothing has been suggested 
inthis case beyond the fact that the 
law itself prohibits such alienations. Sc 
these other questions about a breac 
of trust and the like do not arise here. __, 
Turning now to the cases in quesilon, 
in the connected case covered by the 
appeal (Second Appeal No. 132-B of 1935, 
the alienation - was by the plaintiff him 
self, and he can, obviously, not dero 
gate from his own grant. So far as the 
present suit is concerned, it is establishec 
that the plaintiff has been accepting ren’ 
from Ramsaran from 1923 when he suc 
ceeded tothe office down to the yea: 
1930, and in this very suit, he sues fo: 
arrears of rent for the years 1930-31 ane 
1931-32. As I have said, the plaintiff hac 
the option in 1923, when he succeeded t+ 
the office of mahant, either to ratify hi 
predecessor's. grant or to repudiate i 
{tis abundantly evident from his conduc 
that he has chosen to ratify it. Havin, 
made his election, he is now bound by i 
His suits were, therefore, rightly dismisse 
in the lower Courts. | E 
The appeals are dismissed with costs i 
both cases, ee ae 
_ D. Appeals dismissed. 


1937 


MADRAS HIGH COURT 
Full Bench 
Referred Trizl No. 4 of 1937 i 
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VETSUS 
_ EMPEROR—Opposite Party 

Evidence Act (I of 1872), ss. 27, 30—Fact discovered 
must be relevant fact and object material object— 
Fact, if can be made relevant by evidence aliunde— 
Absence of such evidence — Statement connecting fact 
: discovered with offence and making it relevant-- 
Admissibility of statement — S. 30, if restricts con- 
fession toone recorded before Magistrate—Confession 
under s. 27, consideration of, against other accused 
tried jointly for same offence—Statements under s. 27, 
how to be recorded—Duty of trial Judge. 

„The fact deposed to and the fact discovered ob- 
viously must be relevant and the fact or thing dis- 
covered can only be relevant if it is connected with 
the offence of which the accused is charged ; 
andthe confession should be a confession of the 
offence charged and not of anything else. Before 
the statement is given in evidence it must be shown 
that fact discovered is a relevant fact and that the 
object is a material object. In cases where the 
things discovered as a result of the accused's in- 
formation are proved to be property stolen from a 
person and the subject of the charge or worn by 
the victim of a murder, just before the murder is 
committed, the property so discovered is directly 
connected witb the crime and the fact thereby dis- 
covered relevant. It can be made relevant by evi- 
dence aliunde, and, it can be made relevant by the 
statement of the accused itself. Ifthere is no evi- 
dence aliunde, then the police will not be set in 
motion unless the fact discovered is connected with 
the case under investigation and if it is the ac- 
cused's statement which connects the fact discovered 
with the offence and makes it relevant, then even 
though that Statement amounts toa confession of 
Pee apa oo be a e n is that, 

&: DAS led directly to the discovery of the fact. [p. 
255, cols. 1 & 2.) á oe i 
` [Oase-law discussed.) ` 

Held, applying the above reasoning to the case in 
question, thit the earlier part of the statement that 
the accused and G killed the victim by gagging his 
mouth with a cloth and throttling his neck 
with hands and also by putting a rope and pressing 
it, connected the rope and the cloth gag directly 
with the offence and hence was admissible inevidence 
under s. 27, Evidence Act; [p. 255, col. 2.) - 

Held, also, that the statement that the bottle would 
be found in the dung heap, etc., was not a confession 
but it constituted ‘information’ leading up to the 
discovery of afact which fact was made material 
because there was evidence that at a time material 
to this case the accused was inthe near vicinity 
of the scene of murder cairying a bottle and in- 
toxicated. [ibid] ~ 

There is nothing in s. 30, Evidence Act, which 
restricts the confession to one recorded before a 
Magistrate. Onthe other band, Illus.. A to 8.30 
suggests that the section contemplates “the taking 
into consideration” of a confession to an ordinary 
witness. It follows therefore that all such confessions 
When the accused are being tried jointly for the 
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same offence when made by one of them affecting 


` himself and another or others of the accused, may 


be taken into consideration as against the other or 
others under s 30, Evidence Act. Sankappa Rai v. 
Emperor (17), Shiva Bhai v. Emperor (18) and In re, 
Periyaswami Moopan (19), relied on. [p. 256, col. 1.] 
Statements made by an accused person which are 
or may be provable under s. 27, Evidence Act, should 
be clearly and carefully recorded by the Police 
Officers concerned. They should be recorded in the 
first person, that is to say, asfar as possible in the 
actual words of the accused. They should not be 
paraphrased. Obviously, if what a man says is to 
be used in evidence his own words should be used 
and not a rendering into third person of the purport 
of his statement. With sucha record of the state- 
ment before him it willthen be for thetrial Judge 
to decide how much of it is admissible under the 
section. Publec Prosecutor v. Maroti Kunti Venkoba 

Fao (20), relied on. [p. 256, cols. 1 & 2.) 
. T. from an order of the Sessions 


wee Coimbatore, dated November 25, 


Order of Reference to a Full Bench. 

VMiockett and Horwill, JJ.—The three 
accused have been convicted of the murder 
of Sennimalai Goundan, the father of Ac- 
cused No. 3, by strangling him. Accused 
No. 1 had been sentenced to death and 
accused Nos. 2 and 3 to transportation for 
life. Accused No. 3 is the wife of P. W. 
No. 13. These two lived with the deceased 
till about a year prior to the latter's death 
when P. W. No. 18 left the house because 
he . says the deceased and himself 
quarrelled. Accused No.3 remained with 
her father, the deceased. P. W. No. 13 
was declared to be a hostile witness at 
the trial but there is other evidence that 
P. W. No. 13 left the house because of 
accused No. 3's intimacy with accused 
No. 1. It is also stated that the deceased 
and accused No. 3 were quarrelling be- 
cause of the frequency of accused No. 1's 
visit to accused No. 3. Accused No. 2 is 
an associate of accused No. 1. On the 
morning of March 26, 1936, it is in evidence 
for the prosecution that accused No. 3 
was heard to cry out that her father was 
dead. A number of prosecution witnesses - 
thereupon went to the deceased’s house. 
The preponderance of the evidence is that 
the deceased was lying dead in or near 
the thatched house closely adjoining the 
deceased’s tiled house. The exact position 
of his body is not material for the purpose 
of this reference, but a consideration of 
that aspect of the matter may be material 
for a decision on the facts. The medical 
evidence is quite definite that the deceased 
had been strangled. An inquest was held 
on March 27, from 6 to 9 P. m. and it 
was then that the witnesses for the prose- 


‘eution were examined by the Investigating 
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Oficer.. The prosecution witnesses with 
the exception of P. W. Na. 13 who, as stated 
above, has been declared to be hositle, 
agree that no explanation for the death of 
the deceased was suggested by accused 
No. 3. At the Sessions, but not before the 
Magistrate, accused No. 3 stated that when 
she woke up she found her father hanging 
by a rope, that she raised an outcry, that 
the neighbour came and cut the rope, laid 
her father on the cot and carried the corpse 
to the thatched shed. There is no evidence 
for the prosecution supporting this belated 
statement. The medical evidence on tke 
contrary is emphatic that the deceased 
died by strangulation and not by hanging. 


The evidence for the prosecution may be 


placed in the following categories: (1) the 
unfriendly relations between the deceased 
and accused No. 8 over the latter's friend- 
ship with accused No. land there is further 
evidence that accused No. 3 was anxious 
lest the deceased should transfer his prop- 
erty to .a third person, (2) that on the night 


preceding the morning on which the body, 


was discovered, accused Nog. 1 and 2 were 
seen to go to the house of the deceased 
and were admitted by accused No. 3. 
This was at about ‘pattial time’. 
were later seen by several witnesses whis- 
pering together in the deceased's compound 
where the deceased was sleeping on a cot. 
Later that evening accused Nos. 1 and 2 
were seen to leave the compound, accused 
No. 1 carrying a bottle of toddy and both 
intoxicated, and (3) on 29th at 6 a.m. it is 
in evidence that accused No. 1 made a 
statement the purport of which is stated in 
Ex. G. He said: . 

“That at about 11 p. m. onthe night of March 
26, 1936, himself and Gurunatha Goundan, son of 
Kanda Goundan of LErangattur, together killed 
Sennimalai Goundan alias Sottayan by gagging 
his mouth with cloth and throttling his neck with 
hands and also by putting a rope and pressing 
.It....... that that night ....... they got two bottles 
of illicit arrack by paying Rs. 2 to Gandhi 
Ranga Royan of Kallippatti who got it from 
some other place...... that a small quantity was 
left over in one bottle only that (they) buried (1) 
the empty bottle, (2) a rope and the cloth gag in 
a dunghill next .to the cattle-shed in the same 
compound and the other bottle with some arrack 
in a heap of mud near a log of wood in a corner 
of the compound east of the choultry at Kallippatti 


and that he would go and take them and produce 
- them, This is known to us.” 


Subsequently the Sub-Inepector took 
accused No. 1 together with the village 
Munsif, P. W. No. 15, tothe dunghill and 
the accused took M. O. No, 1, a rope, M. O. 
No. 6,a cloth, and M.O. No.7 an empty 
bottle, Accused No.1] then took the Sub- 
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Inspector to the compound of the chatram 
and from near a log of wood dug up and 
produced M. O. No. 7-a, another empty 
bottle. From the above it will be seen that 
the admissibility in evidence of the state- 
ment in- Ex. Gis of the utmost importance 
in thiscase. Mr. G. Chandrasekhara Sastri 
for the aceused has argued thatethe only 
portion of this statement admissible in 
evidence is the portion beginning with the 
words “they buried (1) the empty bottle 

to the end. The Public Prosecutor has 
contended that the whole of this statement 
is admissible under s. 27, Evidence Act. 
Many authorities have been cited before 
us from which it is evident that the posi- 
tion is far from clear in this Presidency. 
Queen-Emprvss v. Coomar Sahib (1) is relied. 
on as authority in support of his conten- 
tion. We may; however, observe that the 
matter is very shortly discussed in that case. 
Sogaimuthu Padayachi v. Emperor (2) a 
judgment of Spencer, Offg. C.J. given on 
a difference of opinion between Devadoss 
and Wallace, JJ. dces not appear to be 
in accord with Queen-Empress v. Coomar 
Sahib (1). The matter has been fully 
discussed in a Division Bench of this High 
Court (Beasley, O. J. and Sundaram 
Chetty, J.) Cr. App. No. 38 of 1931; R.T. 
No. 11 -of. 1931, a report of which appears 
in In re Periyakaruppan (3). In that case 
the learned Judges.appear to be in com- 
plete accord with Sogaimuthu Padayachi 
v. Emperor (2) especially with regard to 
the following observations of Spencer, Ofig. 
C.J. at p. 295*: 

“But if the accused did use the words, then they 
are parts of the sentence in which he gave infor- 
mation which led to the discovery of stolen prop- 
erty, and parts of sentences cannot be excluded 
so as to have the effect of making the whole state- 
ment incomplete and less intelligible.” 

The learned Judges lay down principles 
in this case which are in agreement with 
Sogaimuthu Padayachi v. Emperor (2) but 
in the result the Court decided that the 


confessional statement 

“T have thrown into the Panayadi Corani and 
I have buried 
in the hollow of acut palmyra tree the ornaments 
which Itook from her body" l : 
shculd be admitted eliminating the state- 


. ment that it was the Aruval with which 


Seethai was cut and that the ornaments 
were those which he took from her body. 
It will thus be seen that in Madras there 

(1) 12 M 153; 2 Weir 738. 

(2) 50 M 274; 93 Ind. Cas. 42; A I R 1926 Mad. 638; 
27 Cr. L J 394. 

(3) 4M HOR 250. l 
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appears fo be a definite variance in opinion 
—or at least considerable uncertainty—as 
to the admissibility of statements under 
s. 27. In other Presidencies it will be 
seen from the case law that opinion is by 
no means uniform. For instance, Sukhan v. 
Emperor (4) (a Bench of seven Judges) and 
Amir-ud-din Ahmed v. Emperor (5) are 
directly oSposed to Queen-Empress v. Babu 
Lal (6) and Lalji Dusha th v. Emperor (7). 
The Bombay view appears to be in agree- 
ment with Lahore and Calentta: see Ganu 
Chandra v. Emperor (8), Janunia Partap 
| Lohar v. Emperor (9) follows Sogaimuthu 
Padayachi yv. Emperor (2). The result of 
, thie position has become obvious for some- 
| time past in the handling of statements 
under s. 27, Evidenca Act, by the Sessions 
Courts of this Presidency. With certain ex- 
ceptions there appear to be broadly speak- 
ing two schools of thought: (1) toexclude 
any statement at all but to record merely 
the fact that the accused showed the articles 
to the Police, or. (2) to record that the 
accused stated that the article was in a 
certain place, e. g., “I have put the Aruval 
in the well”. This procedure appears to 
be due to a commonly held view that the 
information in consequence of which the 
incriminating fact has been discovered 
must be limited to so much as would enable 
the Police to find the incriminating object. 
Forde, J. in his dissenting judgment in 
Sukran v. Emperor (4) at p. 303* comments 
on this position. In view of the importance 
of the question which has arisen, we have 
not heard full arguments as to the admis- 
sibility of the above statement and have 
not decided it but instead refer it to a 
Full Bench. A further point of law has 
arisen in this case on which an aurhorita- 
tive ruling is most desirable. It will be 
observed that in the statement made by ac- 
cused No. 1 he implicates accused No 2, 
Tt has been argued that a confession 
under s. 27 is not a confession 
such as is contemplated by s. 30, 


(4) 10 Lah, 283; 115 Ind Cas.6; A I R 1929 Lah. 344; 
30 Or, LJ 414;30 P L R 197; 11 Lah. L J 159. 
(5) 45.0 557; 44 Ind. Cas. 321; A 1 R 1918 Oal. 88; 
190r L J 305; 22 OW N 213; 270 LJ 148. 
(6) 6 A509: AW N 1884, 229. 
(7) 6 Pat 747; 106 Ind. Cas, 698; A I R1928 Pat 
- 162; 29 Cr. L J 106 
(8) 56 B 172; 137 Ind. Oas. 174; AI R1932 Bom. 
286, (1932) Or. Cae, 398; 33 Cr. L J 396;36 Bom, L 
R 303; Ind. Rul. (1932) Bom. 232, 
~- (9) A IR 1936 Nag. 200; 164 Ind. Cas 964; (1936) 


Or. Cas. 814; 37 Cr. L J 1047; IL R 1936 Nag. 78;- 
9 R N 48. 
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Evidence Act, and cannot be taken into 
consideration against accused No. 2. We ac- 
cordingly refer the following matters to a 
Full Bench: “1. Is the whole or any part of 


the following statement. 

“He said that at about 11r. u.on the night of March 
26, 1236, himself and Gurunatha Goundan, son of 
Kanda Goundan of Erangattur togethor killed Sen- 
nimalai Goundan alias Sottayan by gagging his 
mouth with cloth and throttling his neck with hands 
and also by putting a rope and pressing it... . that 
that night. ..they got two bottles of illicit arrack by 
paying Rs. 2to Gandhi Ranga Royan of Kallippatti 
who got it from some other place...that a small 
quantity was left over in one bottle only, that 
(they) buried (1) they empty bottle, (2) a rope and the 
cloth gag in a dunghill next to the cattle shed inthe 
same compound and the other bottle with some arrack 
ina heap of mud neara log of wood in a corner of 
the compound east to the choultry at Kallippattiand 
that he would go and take them and produce them 


t 


alleged to have been made by accused No. 1 
admissible against accused No. 1 under 
s. 27, Evidence Act, and, if yes, how much 
of it, and (2) if the answer to No. l is in the 
affirmative, can such statement or any part 
thereof be taken into account’ against 
accused No. 2 under s. 30, Evidence Act?” 
We may add that it will be seen from Ex. 
G, that certain parts have been excised by 
the learned trial Judge on the ground of 
inadmissibility and it has not been argued 
before us that such statements are now ad- 
missible. We have, however, directed that 
in order that the Full Bench before whom 
this matter comes may have the opportunity 
of giving the fullest consideration to this 
matter the whole of Ex. G shall be typed and 
added to the record to be placed before the 
Bench. ° 


Messrs. G, Chandrasekhara Sastry and 
N. Somasundaram, for the Accused. 
The Public Prosecutor, for the Crown. 
OPINION. 
Beasley C. J.—The following questions 


have been referred to Full Bench, viz.: 

“ 1) Is the whole or any part of the following state- 
ment: ‘He said that atabout 11 P. mu. on the night of 
March 26, 1936, himself and Gurunatha Goundan, son 
of Kanda Goundan of Erangattur, together killed 
Sennimalai Goundan alias Sottayan by gagging his 
mouth with cloth and throttling his neck with hands 
and also by putting a rope and pressing it. . . that 
night...they got two bottles of illicit arrack by 
paying Rs. 2to Gandhi Ranga Royan of Kallippatti 
who got it from some other place. .... that a small 
quantity was left over in one bottle only, that..... 
(they: buried (1) the empty bottle, (2) a rope and the 
cloth gag ina dunghill next to the cattle shed in 
the same compound and the other bottle with some 
arrack in a heap of mud near @log of wood in a corner 
of the compound east to the choultry at Kallippattj 
and that he would go and take them and produce them, 
This is known tous,’ alleged tohave been made by 
accused No. 1 admissible against accused No. 1 under 
s. 27, Evidence Act, and if yes, how much of it; and 
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(2) ifthe answer to No. 1.is in the affirmative, can 
such statements or any part thereof be ‘taken into 
oo against accused No. 2 under s, 30, Evidence 

C 

In the order of reference my learned 
brothers Mockett and Horwill, JJ., the re- 
ferring Judges directed that inorder ihat 
the Full Bench could give the fullest. con- 
sideration to this matter, the whole of Ex. G 
which ‘ets out the statement made by accus- 
ed No. I should be typed and added to ike 
record to be placed before the Bench. This 
direction has Feen carried out and the Conrt 
translation of Ex. G where it relates to the 
cloth buried in the dunghill reads as follows: 
“The cloth which was used for gagging the’ 
mouth”. The learned Counsel for the appel-, 
Jants agree that that is the correct transla- 
ation.’ The facts of this case are sufficiently 
stated in the order of reference and I willi 
therefore proceed to discuss s. 27, Evidence 
Act, which my learned brothers in their 
order of reference correctly say has given 
rise to opinions which from the case-Jlaw 
are by no means uniform. That section 
reads as follows: 

“Provided that’ when any fact is deposed to ag 


discovered in consequence of information received 


from a person accused of any offence in the cus- 
tody.of a Police Officer, so much of such informa- 
tion whether it amounts to a confession or not, as 
relates distinctly tothe fact thereby discovered may 
be proved.” 

Divergent opinions -have been given- by 
Judges upon how much of statements 
' made by accused persons in the custody of 
the Police in consequence of which facts are 
thereby discovered can be proved of which 
the following may be given as examples, 
namely that the accused has buried the 
weapon with which he cut or stabbed the 
deceased in a certain place or has stolen 
property which he has pledged or disposed 
‘of with certain persons, or has with the 
property stolen done something or has 
murdered some one and thrown the body 
‘into a well, or has buried a weapon, adding 
‘with which he stabbed or cut the deceased. 
Seme Judges have taken the view that only 
such part of the statement as relates to the 
burial or disposal of the articles can 
be proved and. that the further part 
‘of that the article had been used 
‘by the person for stabbing or cutting or 
that the property disposed of or pledged, 
etc, was stdlen property must be excluded; 
other Judges have taken the view that the 
latter statements can also be proved; and 
the cases direcily bearing on this question 


need very careful examination. The first. 


of these is Reg. v. Jora Hasji (10), the head 
(10) 11 B HOR 242, z 
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note of which reads as follows : 

“Under s. 27, Evidence Act, not every °statement 
made by a person accused of any offence while in 
the custody of a Police Officer, connected with the 
production or finding of property is admissible, 
Those statements only which lead immediately to 
the discovery, of property, and in so far as they 
lead to such discovery are properly . admissible, 
Whatever be the nature of the fact discovered, 
that fact mast, in all cases, be itself relevant to the 
case, andthe connection between it andgthe state- 
ment made must have been such that that statement 
constituted the information through which the dis- 
covery was made, in order to renderthe statement 
admissible. Other statements connected with- the 
one thus made evidence, and thus mediately,.bat 
not necessarily or directly connected with the fact 
discovered are not admissible.” 

This head-note is taken bodily from 
the judgment of West, J., on p. 244.* In 
that case, one Lallu disappeared from his 
village. On a search being made a quanti- 


-ty of human bones and two clothes were 


found ina field within the limits of the 
village of Baithal and the three accused 
were sent for by a Ohief Constable on sus- 
picion. One accused produced a bill hook 
and a knifefrom a field; another accused 
produced a stick; and the two showed the 
scene of murder together, which was also 
pointed out the next day by another of the 
accused. Inthe statement of the facts of 
the case the words used by the accused 
whilst in the custody of the Police are not 
set out and, therefore, I do not know what 
they were. West, J., however, gives an 
instance of a statement, a part of which he 
says would be inadmissible. He says at 
p. 244 *: f 

“For instance a man says: ‘You willfind a stick 
-at such and such a place, I killed Rama with it.’ 
A Policeman in such. a casemay be allowed to say 
he went to the place indicated, and found the stick; 
but any statement as to the confession of murder 
would be inadmissible. If instead of ‘yon will 
find’, the prisoner had said ‘IT placed a -sword or 
knife in sucha spot’, when it was found that, too, 
though it involved an admission of a particular 
act on the prisoner's part is admissible, because it 
is the information which has directly led to the 
diseovery, and is thus distinctly and independent- 
ly of any other statement connected with it. But 
if besides this, the prisoner has said what induc- 
ed him to put the knife or sword where it has 
been found, that part of hisstatement as it has not 


. furthered, much less caused, the discovery is not ad- 


missible.” 

Farther on he says: o, 

“The effect is that, although ordinarily a confes- 
gion of an accused while in custody would be 
wholly excluded, yet if in the course of such a 
confession information leading to the discovery of 
a relevant fact has been given, so much of the 
information as distinctly led tothis result may be 
deposed to, though as a whole the statement would 
constitute a confession which. the preceding sec- 
tions are intended to exclude.” 


*Pagefot 11 B. HO. R—(d], 
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Next is Queen-Hmpress v. Babu Lal (6), 
a decisitn of a Full Bench. There the ac- 
cused gave’ information to the Police to 
the effect that they had stolen a cow and 
calf and sold them to a particular person 
at a particular place. Asa result of this 
information the cow and calf were dis- 
covered. It was held that only the state- 
ment that the accused had sold the cow 
and calf to acertain person could be proved 
under s. 27, but not the statement that the 
accused had stolen them. But Brodburst J., 


in the course of his judgment expresses - 


his opinion upon the tineaning of s. 27, 
by stating a case where a person was 
missing and fears were entertained that 
he had been murdered. The Sub-Inspector 
on receiving areport about this went to 
Rampur and on his arrival there and whilst 
he was standing close to a well one Gobind 
Kahar e-me up to him and said: I give 
myself up;and I am guilty’ and then 
made a voluntary and full confession 
stating the particulars of the crime and 
the reason for committing it and cenclud- 
ed by saying: ‘The knife with which I 
committed the murder is, together with 
the bcdy in this well.” The well was there- 
upon searched and the knife and the 
body with a knife wound through the heart 
were found. Brodhurst, J., says that the 
Sub-Inspector when giving evidence in 
Court as to the discovery cf the corpse and 
the knife was under the provisions of s.. 27 
of the Act competent to say that he had 
searched the well and found the body and 
a knife owing to Gobind Knhar having 

given the information ‘the knife with which 
I ccmmitted the murder is, together with 
tke bedy,in this well. The learned Judge 
was, itis apparent, takingas an instance 
an actual case. 


It seems difficult to reconcile Brodhurst, 
J..8 opinicn with the views of the other 
Judges forming that Full Bench. They 
excluded the statement of the accused 
- that they had stolen the cow and the 
calf. But according to Brcdhurst, J., if 
they had said that the cow and the calf 
which they stole they sold to Abdul 
Rahaman, the whole of that statement 
could have been proved and I am unable 
to see that it can make any difference 
because they stated first that they had 
stolen the cow and the calf and then that 
they had sold them. I will refer to this 
case again later on. However taking his 
view, the statement in either shape would 
have to be admitted. In AduShikdur v. 
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Queen-Empress (11), it was held that 
s. 27 was not intended to let ‘in a cone 
fession generally but only such particular 
part of it as set the person to whom it 
was made in motion and led to his 
ascertaining the fact or facts of which 
he gave evidence. In that case, the 
prisoner's statement was that he had 
robbed Kristo Rishi of Rs. 48 whereof he 
had spent Rs. 8 and had Rs. 40. Kristo 
Rishi was the murdered man. Norris, J., 
said that n> facts deposed to were dis- 
covered by that statement of the prisoner 
but this case is cited by learned Counsel 
for appellant No. 1 in support of his 
argument because Norris, J. at p. 641* 
emphatically endorses the observations of 
Straight, J. in Queen-Empress v. Babu Lal 
(6), to which case reference has already 
been made where he says: 

“No judicial officer dealing with such provisions 
should allow one more word to be deposed to by 
the Police Officer dealing a statement made to 
him by an accused, in consequence of which he 
discovered a fact, than is absolutely necessary to 
show how the fact that wus discovered is con- 
nected with the accused, so as in itself to be 
a relevant fact against him. Section 27 was not 
intended to let in a confession generally but only 
such particular part of it as set the person to 
whom it was made in motion and led to hig 


ascertaining the fact or facts of which he gives 
evidence.” 


Straight, J.’s observations when applied 
to the facts of this case are, in my cpinion, 
of greater assistance to the learned Public 
Prosecutor's -argument than the appellants’ 
and I will refer to them again later. The 
next caseis a decision of this High Court 
which has been relied upon successfully 
for many years, in support cf arguments 
similar tothe appellants’, viz., Queen-Empress 
v. Coomar Sahib (1), a decision of Muthu- 
swami Iyer and Parker, JJ. They state 
that the 1easonable construction of s. 27 
is that in addition tothe fact discovered 
so much of the information as was the 
immediate cause of its discovery is legal 
evidence. The information given by the 
prisoner in that case was that he had 
deposited the cloths produced with the 
witnesses who delivered them up on demand 
and this information they held was the 
proximate cause of the discovery of the 
cloths and was admissible evidence. ‘I'he 
Bench then said : 

“If he had proceeded further and stated that 
they were cloths which.he stole on the day men- 
tioned in the charge from the complainant, that 
statement would not be evidence, for it would be 


only introductory to a further act on his part 
GL) 110 635. ia 
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and on that ground it would not be the immediate 


cause of, or the necessary preliminary to, the fact 
discovered.” 


This opinion was clearly obiter because 
the prisoner had not made any such fur- 
ther statement and it was not necessary 
to ccnsider what would have been the 
position had he done so. In Manjunathaya 
v. Emperor (12), I think that Sadasiva 
Iyer, J. had that case in mind when he 
stated that was bound by authority and 
that but for it he should himself have 
held that any statement which forms a 


simple connected narrative leading natural- 


ly to the discovery of the stolen property 
is admissible in evidence and the only 
statements which are patently irrelevant to 
the discsvery should be excluded. The 
statement made by accused No. 1 in that 
case was that. he and accused No. 2 atole 
the missing money and that the stolen 
money would be found in. a_ heap of 
rubbish close to the house. In view of 
what he considered binding authority, he 
held that the earlier part of the statement 
was inadmissible. Another case is Queen- 
Empress v. Nana (13), a Full Bench deci- 
sion. Therethe accused was charged with 
dishonestly receiving stolen property. In 
the course ofthe Police investigation he 
was asked by the Police where the properly 
was. He replied that he had buried it in 
the field. He then took the Police tothe 
spot where the property was concealed 
and with his own hands disinterred .the 
earthen pot in which the property was 
kept. He made a second statement when 
pointing out the spotto the effect that he 
had buried the property there. It was 
held that his statement that he had buried 
the property in the fields was admissible 
in evidence under s. 27, Evidenca Act, as 
it set the Police in motion and led to the 
discovery of the property and the view 
taken by this High Court in Queen- 
Empress v. Coomar Sahib (1), was followed. 
The Court ruled out the statement 
that he had ‘kept’ the property because 
it was not necessarily connected with 
the fact discovered. In Amir-eud Din Ahmad 
y. Emperor (5) the prisoners appear 
to have made long statements al- 
though what they said is nowhere 
stated in the judgment. As a result 
of the statements, facts were. discovered. 
The statements set out the whole history 

(12) 26 M LJ 352; 24 Ind. Oas. 845; A IR 1914 


Mad. 61;15 Or. L J 533 
(13) 14 B 260. 
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of the investigation and it was held as in 
the other cases that only -the particular 
information which led to the discovery 
could be proved and Shamsul Huda, J. 
observes: 

“Tf, therefore, an accused person were to state to a 
Police Officer that he killed A with a knife and 
concealed the dead body at a particular place, all 
that is admissible is that the information that he 
had concealed the dead body in that a but the 
further information that he himself had killed A is 
not admissible under s. 27.” 

Sukhan v. Emperor (4) is a decision of a 
Full Bench of seven Judges. The question 
there was: 

“A is being tried under s. 302, Indian Penal 
Code, for having committed the murder of B who is 
proved tc have suddenly disappeared from his house 
and whose dead body was recovered from a well two 
days later At the time of his disappearance B was 
wearing certain ornaments, but these ornaments 
were not.found on his body at the time of its re- 
covery from the well. During the investigation A 
is alleged to have made a statement to the Police 
in thess terms: ‘I had removed the karas, had 
pushed the boy into the well and had pledged the 
karas with Allah Din’, and in consequence of the 
information so received the karas were recovered 
from Allah Din which were identified as those worn 
by B at the time of his disappearance. Is the whole 
or any part of the aforesaid statement admissible 
against A under s. 27, Evidence Act, and if so, how 
much of it ?” 

The Full Bench held (Fforde and Jai 
Lal, JJ. dissenting), that the statement by 
the accused that he had pledged with Allah 
Din the ktras subsequently recovered from 
the latter was admissible under s. 27, 
Evidence Act, but that the rest of the in- 
criminating statement could not be received 
in evidence. Shadi Lal, O. J. says that the 
fact discovered may be the stolen property, 
the instrument of the crime, the corpse of 
the person murdered or any other material 
thing or it may be a material thing in 
relation to the place or the locality where it 
is found and that taking the case before 
them as an illustration the fact discovered 
was not the karas simpliciter but the karas 
being found in the possession of Allah Din 
and that it was necessary to draw that 
distinction because the amount of the in- 
formation admissible is limited by the 
precise fact discovered thereby or in other 
words the information to be admitted must 
relate distinctly, not the karas, but to the 
karas iu relation to their possession by 
Allah Din. 


I must observe that the importance 
of the last named is that the karasin the 
possession of Allah Din were proved to be 
the karas which the boy was wearing when 
he was last seen alive. Therefore, the in- 
formation given by the accused that he had 


1937. 


pledged them with Allah Din was by itself 
sufficient to make the subsequent discovery 
of them in the possession of Allah Din, a 
highly relevant fact and indeed a very 
damaging onetohim. Had the karas not 
been shown fo have been those worn by 
the deceased, then in my view the relevant 
fact would have been discovered in con- 
sequence of the information given by the 
accused limited to that statement and there 
would be no connection at all between the 
karas andthe offence charged ; and this to 
my mind isa very important point because 
it appears tome that in every case which 
has been cited where only such part of the 
information as relates to the disposal of 
the articles has been admitted the articles 
themselves were the stolen articles or 
clothes or jewels worn by the deceased or 
the dead body of the victim himself and 
were thus definitely connected with the 
offence charged and needed the inclusion 
of no further matter in the information in 
order to make them material objects because 
not only must the information relate dis- 
tinctly to the fact discovered but the fact 
discovered must be a relevant fact. Shadi 
Lal, O. J. agrees that the judgments of the 
High Courts in India which were cited did 
not disclose a complete unanimity as to 
the extent of the information admissible in 
evidence under s. 27, but he takes the 
view that the consensus of judicial opinion, 
however, is in favour of the view that the 
section allows only so much of the informa- 
tion as leads directly and immediately to 
the discovery of a fact but that the portion 
of the information which merely explains 
the material ‘thing discovered cannot be 
proved. In dealing with those opinions he 
says on p. 296*: 

“Suppose a prisoner on being asked about the 
weapon of offence says ‘I buried a hatchet in my 
field. I killed A with it’. Now, it is indisputable 
that the recovery of a hatchet from the field 
renders only the first part of the statement admis- 
sible and that the second part cannot be given in 
evidence. But if the Police Officer converts the 
two sentences into one and represents the accused 
as saying, ‘the hatchet with which I killed A I 
buried in my filed’, then according to those judg- 


ments, the whole ofthe above statement would be 
admissible.” 


He, however, does not agree that it is. 
In the course of his judgment he refers to 
a Madras decision, namely, Sogaimuthu 
Padayachi v. Emperor (2) where’ this 
High Court admitted in evidence the 
statement of the accused that ‘the prop- 
erties stolen from the mutt were 
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Bank’. He expresses the doubt whether 
the portion of the statement ‘stolen from 
the mutt’ could be admitted on the strength 
of the decision in Queen-Himpress v. Coomar 
Sıhib (1), already referred to. I will réfer 
toSogaimu'hu Padayachi v. Emperor (2) later 
on. Both the dissenting Judges. Fforde and 
Jai Lal, JJ. definitely take the opposite 
view and the reasons stated by them for 
doing so, with all respect to the other 
members of the Full Bench seem to me to 
be correct. Fforde, J. says that the ‘fact, 
i. e., ‘the thing’ must be connected with the 
crime in question in order io come within 
the rule of relevancy laid down in s. 

of the Act; and this is in my view obviously 
correct and no one has disputed that the fact 
must be a relevant fact. He observes quite 
rightly that in all the cases which have come 
before the Courts the ‘fact discovered’ has 
been the body of the murdered person, 
the instrument of the crime, the spoils of 
the robbery or some other incriminating 
object connected with the crime under 
consideration and that it follows that before 
a confessional statement made by a person 
accused of an offence who is in the custody 
of a Police Officer may be proved against 
him, two conditions must be observed, firstly, 
that some incriminating things. must be 
proved to have been found as the direct 
result of the information supplied by the 
accused and, secondly, it must be confined 
to that portion which refers exclusively to 
the thing found and that the rule may be 
expressed in this way; when any incriminat- 
ing object is proved to have been found 
as the result of information given by a 
person accused of any offence in the custody 
of a Police Officer that portion of the ine 
formation which has led to the object being 
found may be proyed—provided it refers 
clearly to that object, even though‘the ine 
formation provable is self incriminating. 
Ono p. 304%, Fforde, J. says: 

“What isit which sets the Police in motion snd 
leads to the discovery of property? Usually, it is 
the statement by the accused that he has hidden 
in some place some object connected with the crime, 
Take an actual case. The accused says: ‘The 
chhavi with which I killed A is hidden under a 
heap of manure in my hatels’, What part of this 
information must be deemed to have set the Police 
in motion and led to the finding of the chhavi? 
Surely, not merely the words ‘the chhavi under a 
heap of manure in my kaveli'. By themselves those 
words would be meaningless They would hardly be 
likely to set the Police in motion. Is it not the con- 
nection of the chhavi with the murder under in- 
vestigation which set the Police in motion and led 


to the discovery? If the words ‘with which I killed 
A' can in this sense be said to have led to the dis- 


buried by me and others in the Oauvery covery of the chhavi then the whole of thatijpiece 
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of information’ may be proved —though it amounts 
to a confession, as the words certainly relate dis- 
tinctly to the fact discovered, 7. e., to the chhavi.” 

He refers to Sogaimuthu Padayachi v. 
Emperor (2) and agrees with the opinion of 
‘Spencer and Devadoss, JJ. Jai Lal, J. in his 
judgment on p. 324* makes observations 
also with which I entirely agree, viz.; 

“I would put the case in another form. The 
object ofthe prosecution in proving the information 
is to show, not that: a certain thing was found in 
a. particular place, but- that the accused had the 
knowledge —invariably guilty knowledge, and in 
some cases possession of a thing which was con- 
nected with the crime. The location of the thing is 
not so very material. It may be with A,B or 0 or 
may. be in one place orthe other. The important 
consideration is always the thing discovered and its 
connection with the crime. Divorced from the thing, 
therefore, the information becomes both ‘useless and 
irrelevant. I will illustrate what I mean by giving 
an instance’: supposing the prosecution merely proves 
that a certain thing was found in a particular place 
as. & result of information supplied by the accused 
- but fails to prove connection of the thing so dis- 
covered with the -crime, is the evidence relevant in 
the case? Ithink not. The attempt of the prosecu- 
tion, therefore, always is to establish the connection 
‘ of the thing discovered with the crime and, there- 
fore, it is necessary for them to prove as a first 
` step that the particular thing was discovered as a 
result of the information and then to prove its con- 
nection with the crime. Another way of looking at 
_ the same topic is this: supposing the witnese in 
one case says ‘as a result of information given by 
accused I recovered some karas from Allah Din’, and 
in another case he says ‘asa result of information 
given by the accused I -recovered karas which the 
deceased had on his person when he was last seen 
alive, which of these two statements is relevant to 
the case? I have no hesitation in saying that it 
isthe last statement which is relevant or has any 
bearing on the case. It is, therefore, not so much 
the reference to the place where certain property is 
found that isthe important part of the information but 


it is the incriminating thing recovered on which stress. 


is always laid. Without a description of the thing 
discovered or its connection with the crime, whether 
this is done by means of the statement of the accused 
or by other evidence, the information is of no value 
nd in practice the Police never bothers to dis- 
cover the thing unless the accused by his statement 
has connected it with the crime. What has, there- 
fore, led to the discovery of the article is the in- 
formation about its connection with the crime. and 
its location.” i 


~ Before dealing with Scgaimuthu Padayachi 
v. Emperor (2), Manjunathaya v. Emperor 
(12) and In re, Periyakaruppan (3) I must 
refer to another decision of the Bombay High 
Court, a decision of the Calcutta High Court 
and a decision of the Patna High Court which 
suppcrt’ the appellant's contention. The 
first case is Ganu Chandra v. Emperor (8). 
There each of the accused gave information 
to the Police that he would point out the 
place where his share of the property stolen 
in a dacoity case was buried and offered to 
produce thé same. The Court held that the 


ad 
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words “his share of the property” and ‘stolen 


in the Dahiwadi dacoity” must be excluded 


End 


on the ground that they were not necessarily 
connected with and did not distinctly relate 
to the discovery of the property. There- 
fore the only part of the information ad- 
mitted was that the accused would point 
out the places where the property was 
buried and that they offered to prodtice the 
same; Superintendent and Remembrancer of 
Legal Affairs, Bengal v. Bhajoo Majhi (14), 
is tothe same effect. In Sonaram Muhton 
v. Emperor (15), the person who was accused 
of murder made a statement to the effect 
that he and two others had hid the corpse 
of the victim in a mine into which they had 
descended by meaus of a wire rope hanging . 
from a palas tree at the entrance to the 
incline, and in consequence of the inform- 
ation so received the body and clothes of 
the deceased were discovered It was held. 
that the whole of the statement that the 
prisoner himself had put the body into the 
incline was receivable in evidence under 
s. 27, Evidence Act. There was no state- 
ment by the prisoner that the body was 
that of aman murdered by him or that he 
had murdered the man and hidden the 
corpse in the mine. Since it is generally 
accepted by all High Courts that the state- 
ment of the accused that he hid or buried 
material objects is admissible under s. 27 
where the material objects are discovered 
in consequence of his statement and it is 
not contested here by the appellants that 
such a statement is admissible, this case is 
not of much assistance; but Sukhan v. Eme 
peror (4), in quoted with approval in the 
judgment and to that extent it does support 
the appellants’ case, though Scroope, J. on 
p. 159* does say : 


“On the other hand, we cannot garble the state- 
ment made to the Police so as to render it abso- 


lutely innocuous to the prisoner and remove it 
entirely from the nature’ of a confessional state- 
ment.” 


I now come to the Madras cases. I have 
already referred to Queen-Empress v, Coomar 
Sahib (1, and also to Manjunathaya v. Em- 
peror (12), where Sadasiva Ayyar, J. 
clearly expresses a View contrary to that in 
Queen-Empress v. Coomar Sahib (1) and 
would admit a statement by the accused, 
“E committed this theft and I have concealed 


(14) 34C W` N 106; 125 Ind. Oas. 733; A 1 R 1930 
Oal. 291; (1930) Or. Oas. 379; 57 C 1062; Ind. Rul. 


(1930) Cal. 605. 
ds} 10 Pat. 153; 131 Ind. Cas. 797;A IR 1931 
32 Or. LJ 792;12 P L 


Pat. 145; (1931) Cr. Oas. 385; 
T 481; Ind, Rul (1931) Pat. 237. 
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the stelen property ‘in such and such a 
place”, but in view of binding authority 
he is forced to hold otherwise. He did, how- 
et admit 5 

“that portion signifying that the property stolen 
from the dabbi, about which the Police were then 


making an investigation, will be found in the 
rubbish heap.” 


Then there is the recent case of Sogaimu- 
thu Padayachi v. Emperor (2), which was 
decided by Spencer, Offg. C. J., on a differ- 
ence of opinion between Devadose and 
Wallace, JJ. He held agreeing with 
Devadoss, J., that if an accused makes a 
statement under s. 27, Evidence Act, the 
whole of the statement which leads to the 
discovery of the stolen article is admissible 
and it should not be cut up so as to confine 
it only to the actual words which the ac- 
cused may use to express the fact that he 
had hidden the properties. Wallace, J. took 
the contrary view and held that only the 
statement by the accused that he had 
hidden the properties should be admitted. 
The accused in that case were charged with 
murder under s. 302, Indian Penal Code, 
and the information given by the accused 
was that “the properties stolen from the 
mutt were buried by me and others in the 
Cauvery Bank.” The case for the Crown 
was that this property was worn by or on the 
person of the victim who was the thambiran 
of the mutt. The part of the statement in 
controversy was "stolen from the mutt". 
Devadoss, J. in his judgment cites a number 
of decisions bearing on tke point and Sub- 
jects them to a very careful examination 
and amcuogst others refers to the observ- 
ations of Brodhurst, J., in Queen-Empress v. 
Babu Lal (6), stating on p. 281 : 

“As mentioned by Brodhurst, J., in Queen-Empress 
yv. Babu Lal (6), if the accused gays ‘the revolver 
with which I shot the deceased is in this well, can it 
be said tbat that statement is inadmissible’? If the 


accused says: ‘I have hidden the stolen properties 
in this place’ the whole statement must be taken 


together. Ifhe does not make a statement that the ° 


proporne are stolen, there is no confession at all. 
ection 27, Evidence Act, does contemplate a con- 
fession.” 


The appellants’ contention in that case 
was that the statement of the accused 
that tLe properties were in a particular 
. place was admissible but that any state» 
ment which carried an explanation as 
to how the prcperties came to be there 
was inadmissible in evidence, as well as 


the statement that they were stolen proper-- 


ties ; in other words, only the statement 
that the property was buriedin the Cauvery 
bank was admissible, and reliance was 
placed -upon Queen-Empresa v.: Coomar 
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Sahib (1), and the Full Bench decision in 
Queen Empress v, Babu Lal (6). Neither of 
these cases, however, supported the appel- 
lants’ contention there that the statement 
that the accused had buried the articles 
was not receivable in evidence though cer- 
tainly tbey supported the contention that 
the siatement thatthe articles were stolen 
must be excluded. Spencer, J.,in his judg- 
ment adheres tothe view expressed by him 
in In re Nainamalai Konan (15), that 

“the statement of an accused that he had in his 
possession certain stolen property is admissible in 
evidence even though he himself produced the pro- 
perty.” 

Upon this point he agrees with Deva- 
doss, J., and he also agreed that if an ac- 
cused makes a statement which is admis- 
sible under 8. 27, the whole of the statement 
which leads to the discovery of the stolen 
pri perty is admissible and that sentence 
should not be’ cut up soas to reduce the 
Statements only to the actual words which 
the accused may use to express the fact that 
he has hidden the properties. The opinion 
of Devadoss, J, was quoted with approval 
by Fforde, J., in Sukhan v. Emperor (4). 
Next there is the case cited by my learned 
brothers, Mockett and Horwill, JJ. in order 
of reference, namely, In re Periyakarup- 
pan (3) a decisi.n of myself and Sundaram 
Chetty, J., reported in 4 M. H.C. R. 250 
(3). There the prisoner made a state- 
men: tothe Police during investigation 
that he threw into a channel the aruval 
with which he cut the deceased and buried 


‘in the hollow of a tree the ornaments worn 


by the deceased. He also showed the places 
to the Police wherefrom they were taken 
out. In this case again there was a strenu- 
ous argument onthe appellant's behalf as 
in Sogaimuthu Padayachi v. Emperor (2). 
that the statement by the accused that 
he threw into the channel the aruval and 
buried the ornaments in the hollow of the 
tree should be excluded as being inad- 
missible ; but we say : 

“It is quite clear that that part of the state- 
ment of the appellant where he says that he had 
hidden the aruval and buried the other ornaments 
is admissible in evidence against him. Otherwise 
his evidence is incomplete and may even be unin- 
telligible.” 


We did not admit the statement that it 
was the aruval with which the accused cut, 
nor ihe statement that the ornaments were 
those which he took from ker body. To 
that extent the judgment is inconsistent 
with Sogaimuthu Padayachi v. Emperor (2), 
and is opposed to the view of Fforde and 


(16) 14 LW 418; 64 Ind. Cas. 740; A I R 1921 Mad. 
679; 23 Or. L J 697; 41 M Ld 455, 


an 
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Jai Lal, JJ., in Sukhan v. Emperor (4) and 
the opinion of Sadasiva Iyer, JJ., in Man- 
junathaya v. Emperor (12), but the learned 
Public Prosecutor has reminded me that 
the question of the admissibility of that 
part of the accused’s information was never 
argued at all and that asa matterof fact 
he was not called upon to argue the case 
on behalf:of the Orown, the case on the 
evidence before us having been very clear- 
ly proved without the assistance of that 
part of the confession. It seems to me, 
therefore, that we assumed that those words 
should be excluded without hearing any 
argument to the ccntrary, an assumption 
which I now think was incorrect. Then 
there .is the decision of the Patna High 
Courtin Lalji Dushadh v. Emperor (7). 
There the accused in answer to the investi- 
gating Police Officer stated that he threw 
the weapon with which he. assaulted the 
deceased at acertain place and the weapon 
was discovered as the result of that in- 
formation and the statement consisting of 
the assertion that the weapon had been 
thrown at a particular place and that it 
‘was the weapon with which the offence 
Was committed was held admissible under 
8.27. This is directly in agreement with 
‘the view taken in Sogaimuthu Padayachi v. 
Emperor (2). On p. 757*, Mullick, Ag. C. J. 
says : 

a ig contended on the authority of some cases 
that the prosecution is only entitled to prove that 
_the accused in answerto a certain question gave 
information which led to thediscovery of the wea- 
pon; but commonsense requires that the dis- 
covery should be connected with and be relevant 
to the investigation. The omission to connect the 
weapon with the offence would render the provi- 
sions of s. 27, Evidence Act wholly nugatory. The 
whole confession of a prisoner in Police custody 
cannot of course go in but where the confession 
- includes a statement that a weapon was used for 
committing the offence charged that part of the 


confession can certainly go in if it leads to the dis- 
covery of the weapon,” 


and he cites Sogaimuthu Padayachi v. 


Emperor (2), in support of his opinion. 
Before leaving these cases, I will again 
refer to Queen-Empress v. Babu Lal (6). 
There thefact that the accused had sold 
the cow and calf to 2 particular person 
was relevant fact because they were identi- 
fied as being the property of the person 
from whom they were stolen. They were, 
therefore, connected with the offence charg- 
ed against the accused, namely, assisting in 
concealment of stolen property (s. 414, Indian 
Penal Code). The cow and the galf were 
shown to have been stolen and the state- 
ment of the accused that they had sold 
~*Page of 6 Pat.—|Hd.] 7 
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them to a person one Abdul Rahman in 
whose possession as a result of the infor- 
mation they were found to be by the 
Police also directly connected the accused 
with that offence without the further in- 
formation that the accused had stolen 
them and that is where the observations 
of Straight, J. which I have set out 
earlier in my judgment apply, via, that 
not one word more than is absolutely 
necessary to show how the fact that was 
discovered is connected with the accused 
so as in itself to be 2 relevant fact against 
him can be deposed to by the Police 
Officer, since the fact discovered must 
also be connected with the offence as well 
as with the accused; it follows from this 
that if the statement of the accused does 
connect it with the offence then that is 
admissible also. 

The cases to which [ have referred 
cleary show that there is a preponderance 
of opinion supporting the appellants. 
Nevertheless, I am more impressed wilh 
the reasons given in support of the mino- 
rity view. The fact deposed to and the 
fact discovered obviously must be relevant 
and the fact or thing discovered can only 
be relevant if it is connected with the 
offence of which the accuséd is charged; 
and the confession in the section is a con- 
fession of the offence charged and not of 
anything else. Before the statement is 
given in evidence, it must be shown that 
fact discovered is a relevant fact and that 
the object is a material object. In cases 
where the things discovered as a result of 
the accused's information are proved to 
be property stolen from a person and the 
subject of the charge or worn by the 
victim of a murder, just before the murder 
is committed, the property so discovered 
is directly connected with the crime and 
the fact thereby discovered relevant. It 
can be maderelevant by evidence aliunde, 
and, it can be made relevant by the state- 
ment of the accused itself. Suppose there 
is no evidence aliunde, what warrant is 
there for saying that the part of the 
statement of the accused that makes it 
relevant must be excluded because it 
amounts to a confession? Is there any 
warrant for garbling the statement in > 
order to make it innocuous to the accused 
and in the process causing it to be irrele- 
vant and consequently inadmissible in 
evidence. That is often the effect of re- 
moving from a statement the confessional 
portion, as what is left is by itself mean- 
ingless, Take the present case. If the 
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appellants’ contention is correct, only the 
following words can be admitted: 

“They buried (1) the empty bottle (2) a rope and 
the cloth gag used for gagging the mouth in a 
dung hill next to the cattle shed in the same 
compound and the other bottle with some arrack 
in a heap of mud near a log of wood in a corner 
of the compound east of the choultry at Kallippatti 
and that he would go and take them and produce 


Ww 


them. 
è 


As it stands the statement is unimpor- 
tant as, without more, the empty bottle, 
the rope and the cloth ‘gag are not con- 
nected wiih the offence. There is nothing 
to show that the rope was the rope used 
on the neck of tke deceased or that the 
cloth was used to gag him with and in- 
deed there is no evidence at all otherwice 
to show that the victim had been gagged. 
I am clearly of the opinion that without 
. the earlier portion of the statement no 
relevant fact was discovered by the Police 
as a result of it. I will give an example 
which supports my view. Á is murdered and 
the medica] evidence shows that he died as 
the result of a wound which is consistent 
with its having been caused by a sharp 
cutting weapon. B, an agriculturist, is 
accused of the murder and whilst in cus- 
tody states to the Police: “I threw the 
bichuva with which I cut A into the back 


room of my hut’. The Police go to his: 


but and there find the bichuva. They have 
discovered a relevant fact. Strike out the 
words ‘with which I cut A’ and all that 
remains is ‘I threw the bichuva into the 
back room of my hut’. What is there to 
connect the bichura with the murder? 
Every agricullurist has one: bichura or 
more in his possession. What dbichura is 
this? ‘There is no evidence otherwise that 
it was the bichura with which the murder 
was ccmmitied. It is merely a bichuvra 
and if the Police discover it they have not 
discovered a relevant fact. The state- 
ment, the confessiinsl part having been 
struck out, is- irrelevant, and none of it 
would goin unders. 27; and indeed, were 
that tke law, no attempt to put it in 
would ever be made. 

Further, itis undisputed that the infor- 
matica must set tke Police in moticn, 
because it is in consequence of it that the 
discovery is made, Would the Police be 
set in moticn merely by the statement of 
the accused that he threw a bichura into 
the back room of his hut if there is -no 
evidence that it is the instrument of the 
crime? If there is no evidence aliunde, 
then the Police will not beset in motion 
unless the fact discovered 


ea 
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with tLe case under investigation and if it 
is the accused's statement* which connects 
the fact discovered with the offence and 
makes it relevant, then even though that 
statement amounts to a confession of the 
offence, it’ must be admitted because it ig 
that, that has led directly to the discovery 
of the fact. If this reasoning is applied 
to the present case, then the earlier part 
of it that the accused and Qurunatha 
Goundan killed the victim by gagging his 
mouth with a cloth and throttling his 
neck with hands and also by putting a 
rope and pressing it connects the rope and 
the cloth gag directly with the offence 
and without it they are quite unconnected. 
` Mr. Chandrasekhara Bastri, the learned 
Counsel for appellant No. 1, contended that 
in none of the cases cited was the confes- 
sional statement so lengthy as here, I agree. 
The statement objected to has usually 
consisted of only a few words such ag 
‘stolen from’, ‘we stole from’, etc., but in my 
opinion if those statements are admissible 
in evidence under s. 27 for the reasons 
already staled, it makes no difference that 
the statement consists of 10 words or 
20 words so long as they are necessary to 
make the fact discovered a relevant one 
being taken of course not to allow more 
words to be deposed to than are absolutely 
necessary. With regard to the informa- 
ticn relating to the two bottles of illicit 
arrack and the discovery of one of them 


“with some arrack in itin a heap of mud in 


ihe corner of the compound of the choul- 
try, and the other empty in the dung 
heap; it is to be observed that this is not 
within that part of s. 27 which, given the 
circumstances required therein, makes 
admissible in evidence a confessional 
statement. The statement that the bottle 
would be found in the dung heap, etc., is 
not a confession but it ccnstitutes infor- 
mation’ leading up to the discovery of a 
fact which fact is made materia] because 
there is evidence that at a time material 
to this case the accused was in the near 
vicinity of the scene of murder carrying a 
bottle and intoxicated which fact is wholly 
denied by accused No. l in every respect. 
Upon the second question referred, in 
my View, 80 much of the statement set out in 
Question No. 1, as is admissible against ac- 
cused No. 1, can be taken into consideration 


as against accused No. 2. I see no reason 


for drawing any distinction between the 
confession in £. 27 and the confession which 
cannot be proved at all under s. 25, and 
is made in the 


» Al ` 
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immediate presence of a Magistrate ora 
confession made .in Court or to a member, 


‘of the public. There is nothing in the 


-to an ordinary witness. 
‘fore that ‘all such confessicns 


seclion which restricts the confession to 
one recorded before a Magistrate. On the 
other hand, Illustration A to s. 30 sug- 
gests that the section contemplates “the 
taking into consideration” of a confession 
It follows there- 
when the 


: accused are being tried jointly for the 
- game offence when made by one of them 


a 


‘under s. 30, Evidence Act. 


affecting himself and another or others 
of the accused, may be taken into consi- 
deration as against the other of others 
In support of 
this view there are Sankappa Rai v. Em- 


` peror (17) Shiva Bhai v. Emperor (18) and 


In re Periyaswami Moopan (19). I would 
therefore answer this question inthe affir- 
mative. The question of whether the same 
considerations apply to accused No.3 does 


- pot arise as all references to her were de- 
‘leted by the trial Court and I am only deal- 


’ kd 


ing with such part of the statement as was 
admitted. My answer to Question No. 1 is 


' that the following statement is admissible 


c 


- got two bottles of illicit arrack .. . 


< in evidence under s. 27 of the Act, viz., 


“He stated that at about 11 o'clock in the night 
of March 26, 1936, he and Gurunatha Goundan, 
son of Hrangattur Kanda Goundan together murder- 
ed’ the deceased Sottayan alias Sennimalai Goun- 
dan by gagging his mouth with cloth by pressing 
him with rope . . that that night . . . . they 
. . thet a 
small quantity was left over in one bottle only .., 


j After (1), the emply bottle, (2), a rope and the cloth 


' corner of the compound east of the choultry at Kallip- 


which was used for gagging the mouth have been 
buried in cowdung pond adjoining the cattle-shed 
in the compound and .the other bottle with some 
arrack in a heap of mud near a log of wood ina 


- patti and that he would go there, take them out and 


- give. co 
And, as I have said in my answer to 


‘and the Police that.as pointed out 


Question No. 2, the whole: of that statement 
can be taken into consideration as against 
accused No.. 2 also. It is necessary to add 
for the information. of the Sessions Judges 
in 


. Public Prosecutor v. Maroti Kunti Venkoba 


- Evidence Act, 


- 


`- Rao,-Criminal Appeals Nos. 615 and 660 of 


1936 (20) by a Bench of this High Court, 
stalements made by an accused person 
which are or may be provable under s. 27, 
should be clearly and 

(17) 31 M 127; 7 Or. L J 325; 18M L J 66, 

(18) 50 B 683; 97 Ind. Cas. 660; AI R 1926 Bom. 
513; 27 Cr. LJ 1140; 28 Bom. L R 10.3. 

(19) 54 M 75; 129 Ind. Oas. 645: A IR1931 Mad. 
177; (1931) Cr. Cas. 281; 320r. LJ 448; 59M L J 


. 47h; (1930) M W N 858; 32 L W 527; Ind. Rul. (1932) 


_ Mad; 309. D. 
i go 171 Tad, Cas, £25; (1987) M W N 441; (1937) 2 
M L J 32, l 
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carefully recorded by the Police Officers 


concerned. They should be recorded. in 
the first person, that is to say, as far as 


. possible in the actual words of the accused. 


They should not be paraphrased. Ob- 
viously, if what aman says is to be used in 
evidence hisown words should be used and 
not a rendering into third person, of the 
purport of his statement. With such a 
record of the statement before him it 
will then be forthe trial, Judge to decide 
how much of it is admissible under the 
section. I might add that no point has been 
taken by the accused’s Advocate, in this 
case that the statement before us was an 
inaccurate paraphrase. The making of any’ 
such statement was wholly denied. I 
cannot leave this case without saying that in 
my Opinion the case for appellant No. 1 has 
been most ably argued by Mr. Chandra- 
sekhara Sastry, his learned Counsel. ` Al- 
though his efforts: have been unsuccessful, 
they clearly deserve such a tribute. l 
Mockett, J.—I agree. I am not, -as I 
intended, delivering a separate judgment 
in this case as, I have had an opportunity 
of reading the judgment .which has been 
delivered by my Lord the Chief Justice 
and there is nothing which I can usefully 
add to that judgment which entirely ex- 
presses my views on “his most important 
topic. Moreover, I consider that it is most 
desirable that the Sessions Courts of this 
Presidency should be able to look for 
guidance to asingle judgment expressing 


_the views of the Full Beach. I would only 


say that in construing this section of the 
Evidence Act, I have endeavoured ‘to 
follow the direction of the Judicial Committee 
relating to the construction of Indian 
statutes in Ramanand: Kuer v. Kalawati 
Kuer (21) at page 23*, namely, 

“to examine the language of that statute and to 
ascertain its proper meaning uninfluenced by any 
consideration, derived from the previous etate of the 
ed nee the English Law upon which it may be 
founded.” 


In this respect I find myself in respect» 
ful disagreement with the observations of 


. Lort- Williams, J., at the beginning of his 


judgment in Superintendent and Remem- 
brancer of Legal Affairs, Bengal v. Bhajoo 
Majhi (14) at page 2927. The learned 
Judge's views as to the correct method’ of 


construing the same s. 27, Evidence Act, 
(21) 551A 18; 107 Ind. Cas. 14; A IR 1928 P ©- 


2; 7 Pat. 221; 50 W N 96;I L T 40 Pat. 19; 30 


Bom, L R 227; 470 LJ 171,54 M L J-281,9 PL 
T 97; 320 W N 402; 26A LJ 585;€928) MW .N 


- 982; 27 L W 782. 
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do not seem to me to be in accord with 
the above judgment of the Judicial 
Committee. If it were not for the very 
divergent views which have been held 
regarding this matter in this and other 
High Oourts, I should almost have said 
that the words of this section are- clear 
enough By themselves if they are read 
free from the considerations which the 
Judicial Committee have prohibited. I 
also agree with the comments on the 
various cases in the judgment which my 
learned brother Horwill, J. is about to 
deliver. : 

Horwill, J.—I. would like to add to the 
judgment of my Lord the Ohief Justice, 
with which I completely agree,. that the 
weight of authority against the view we 
have here held is much less than the 
array of authorities adduced by the 
defence would at first sight lead one to 
believe: Reg. v. Jora Haji (10) purports 
only to be a minute ons. 27 for the instruc- 
tion of the Court of that Presidency, 
Without reference to the- particular. facts 
of that case. The minute covers- not only 
the point that has been raised before us 
but all the other aspects oft s. 27. The 
arguments put forward in that case must 
have been of the most general kind and 
no authorities seem to have been discussed 
Or considered. Very much the same 
‘remarks can be made regarding Queen- 
Empress v. Coomar Sahib (1) except that 
that case confined ‘itself to the question 
whieh we have been considering. In 
Queen-Empress v. Babu Lal (6) the -real 
point for consideration, which was dis- 
cussed at great length in the principal 
Judgments of that case, was whether s: 27, 
Evidence Act, governs s. 26 only ors. 25 as 
well as s.26. The majority of the Judges 
held that s. 27 controls- s. 25 also, although 
Broadhurst, J. and Straight, C. J. held very 


different views regarding the extent to 


which the statement actually made could be 
admitted in evidence. 

In Adu Shikdur v. Queen-Hmpress (11) 
Norris, J. who delivered the judgment of 
the Oourt, thought that no relevant fact 
had been discovered in pursuance-of the 
confessional statement and ‘so although he 
approved of the remarks of Straight, O.J. 
in Queen-Hmpress v. Balu Lal (6) the ques- 
tion as to how much ofa statement such as 
we have been considering ` could be 
admitted did not there directly arise. -That 
part of the sentence admitted in Queen- 
Empress v. Nana (13) probably did not 
differ materially from what- would be 
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admissible upof an application of the 
principles enunciated by my Lord the 
Chief Justice in his judgment above. 
The identity of the property was fixed by 
the question put by the Police to the 
accused and the portion considered ine 
admissible by the Judges in that case 
still leaves a sentence which is complete in 
itself. The accused was asked what he 
had done with the property and he replied: 
‘T have kept it and will show’. The portion 
‘shave kept it and’ was held to be inadmis- 
sible. That would leave the answer to the 
question of the Police as ‘I will show’ which 
makes perfectly good sense. Amirud-Din 
Ahmad.v. Emperor (5) was concerned with 
the admissibility of a confession made at 
the time of discovery; and it was rightly 


-held that such a confession did not lead 


to the discovery of the property. Certain 
ornaments takenina dacoity were dug up 
and when they were brought. to light the 
accused said: ‘I got these ornaments as 
my share in, the Rajoj dacoity’. This 


„Confession was very obviously inadmissible 


Ganu Chandra v. Emperor (8) was one of 
those difficult cases in which the actual 
words used by the Police in questioning 


: the accused and the words used by the 


accused in_reply were not known. Only 
the general purport was given and 
Beaumont, O. J. in the principal judgment 
in that case, said : 

“It was the duty of the Judge to dissect the evi- 
dence regarding the confession and to divide the 
sentence into its component parts and only admit 
that -part -whick led to the discovery of the parti- 
cular fact, viz., the hidden property.” 

In such circumstances this procedure 
seems justifiable. In Superintendent and 
Remembrancer of Legal Affaire, Bengal v. 
Bhajoo Majhi (14) a contrary view to that 
held by us was undoubtedly arrived at; but 
some of the remarks made by Lort- 
Williams, J. in .the principal judgment in 
that ‘case.are instructive a8 snowing way 
it ig that such divergence.of opinion exists 
With regard to the proper interpretation of 
s. 27. He says: 

“There is & school of legal thought ‘in India 
which holds that in construing Acts of the Indian 
Legislature, the natural msaning of the sections 
should be given efiech to regardless of previous 
decisions, and especially of decisions other than 
those of Indian Ooarts. The Evidenco Act -in 
general and-s. 27 in particular are examples which 
in my opinion indicate the falsity of this point of 
view. 


He comes to the conclusion that some 
restricted or .limited meaning, narrower 
than the natural meaning, must be given 
to those words.. This, in our opinion, ig 
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contrary to the canon of iRterpretation laid 
down _by their Lordships of the Privy 
Council in many cases, of which Ramanandi 
Kuer v. Kalawati Kuer (21) at page 23%, 
may be quoted as an example. The judg- 

ment of Lort-Williams, J. except with 
regard to the method to be adopted in inter- 
preting s. 27, supports the view which we 
have here taken. He says: 

“IÉ their natural meaning were given to the 
words of s. 27 regardless of their parentage and 
history, I am satisfied that the result would be 
contrary to the intention of the Legislature. It 
would be so wide as to render s. 26 practically 
useless ,...........sse000-1f, therefore, so much of the 
information as is clearly connected with, or has 
reference to, the fact thereby discovered, is admis- 


sible under s. 27, itis difficult to see where the 
line can be drawn,” i 


In other words he was of the opinion 
that when a confession tothe Police which 
would be inadmissible under s. 26 leads 
to the discovery of property, the whole 
confession may be admissible if the 
natural interpretation of s. 27. were adopted. 
That is exactly our view. It is the attempt 
to interpret 8, 27 in the light of the existing 
English Lawthat has leda great many 
Oourts to give an interpretation to that 
section which is not warranted by the words 
used, and especially is this the case in 
Sukhan v. Emperor (4) which has been so 
fuily discussed by my Lord. 

A.D. Answer accordingly. 

*Page of 55 I. A.—[Hd.] 
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Miscellaneous Civil Appeal No. 16 of 1934 
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-= META AND Lozo, A. J. Os. 

- BHAGWANDAS THADOMAL— APPELLANT 


versus 
THADOMAL SHWARAM AND OTHERS— 


RESPONDENTS 
Civil Procedure Code (Act V. of 1908), O. XLI, 
T. 21—Order under, if appeaiabie. 
An order under O., XLI, r. 27, Civil Procedure Code, 
- is not an order of remand and, therefore, not appeal- 
able. A mere use of the word “remand” does not 
give the order the character that it does not possess. 


Mr. S. H. Lulla, for the Appellant. 
Messrs. SunderdasJethanand and Kodu- 

mal Lekhraj, for the Respondents No. l and 
-9 


Mehta, A. J. C.—This miscellaneous ap- 
- pealis against an order passed by the District 
Judge of Sukkur in Civil Appeal No. 120 
of 1932 of his Court. 

~ The facts are briefly these: The present 
appellant ‘shagwandas filed a suit for 
- partition of the joint family property and 
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claimed his share. Defendants Nos. 1, 2,3 
and 4 were respectively plaintutt’s father, 
brother, mother and uncle. Defendant 
No. 5 was an alieneeof the family property 
from defendant No. 1. The plaintiff's case 
was that the alienation by his lather, defen- 
dant No. 1, was not binding on him because 
the debt for which the property was trans- 
ferred had been incurred for immoral and 
illegal purposes. On behalf of the plaintiff 
two witnesses Hiranand «nd Bulchand 
Were sought to be examined on commission. 
Hiranand was to be examined at Rangoon 
and Bulchand at Quetta, li appears, how- 
ever, that the interrogatoriés and cross-in- 
terrogatories meant for Hiranand were 
Sent to Quetta and the interrogatories and 
cross-Interrogatories meant for Bulchand 
were sent to Rangoon. ‘The commissions 


‘were returned nevertheless after the exa- 


mination of the two witnesses. The error was 
not detected; and the evidence recorded on 
commission was placed on the record at 
Ex. 73. When the case reached the stage 
of arguments the error was noticed. The 
Court then ordered fresh commissions to 
issue with the interrogatories and cross-in- 
terrogatories being sent tothe right wit- 
nesses. The commissions were returned'in 
due course, bul somehow no exhibits were 
given to the two depositions. The suit was 
dismissed by the trial Court. The learned 
Sub-Judge referring to the commissions 
issued a second time, says: . 

“That commission has also returned duly executed 
but the plaintif did not move to have it 1ead and re- 
corded till both the sides closed their case. At the 
time of arguments the learned Pleader for defendant 
No. § objected to its being taken in evidence unless he 
was also given an opportunity to lead evidence; the 
learned Fleader for plaintiff feeling the force of ths 
argument did nct much press for its being taken ir 
evidence. That evidence on commission therefore hat 
not been taken into consideration.” 

The unsuccessful plaintif preferred ar 
appeal to the Court of tue District Judge. L 
the course of an order passed during the 
appeal, the learned Judge says: 

“Iam of opinion that the evidence of Hiranand an: 
Bulchand subsequently taken correctly should b 
exhibited, and that Ex.73 should be expunged. A 
this involves the production of jursher evidence b; 
both the parties if they so desire. 1 remand th 
case to the lower Court tor recording further evidenc 
of both the sides, if any, after exhibiting the above 
mentioned evidence .taken on commission, The re 


lease deed and accounts produced by defendant No. 
should also be admitted 1n evidence,” 


lt is from this part of the order that th 
Plaintiff has preferred this miscellaneou 
appeal purporting to be an appeal unde 
the provision of Ọ. XLII, r. i (a); and th 
preliminary point to be decided is whethe 


1933 
- Buch anf appeal does lie. Mr. Lulla main- 
tains that the order of the lower Appellate 
Court was virtually an order of remand and 
that therefore the present appeal is per- 
fectly competent. Mr. Lulla has, however, 
_ been constfained to admit that the order of 
the lower Court to record further evidence is 
- and canbe under no other provision of the 
. Civil Procedure Code except under O. XLI, 
-r.27. When the Appellate Court reqnires 
evidence to be admitted on the record: which 
the lower Court has wrongly refused to ad- 
mit, or, when the Appellate Court requires 
additional evidence in order to enable it to 
pronounce judgment, the Appellate Court 
may pass an order in his respect; but that 
does not amount to remanding the case. It 
is under O. XLI, r. 23 or r. 25 that a re- 
. mand is made. Sometimes a remand is 
- also ordered under the inherent powers of 
. the Court under s. 151, Civil Procedure Code. 
This order under O. XLI, r. 27, however, is 
- hot an order of remand and therefore not 


_ appealable. No doubt the learned District . 
Judge has used the word ‘remand’ in his. 


order; but the mere use of the word does 
_ hot give the order the character that it does 
not possess. When the Appellate Court 
passes an order under r. 27 of O. XLI, it is 


open to the Court under r. 28 to take such - 


evidence itself or direct the Oourt from 
_whose decree the appeal is preferred or any 
other Subordinate Court 
evidence and send it when taken to the Ap- 
pellate Court. In this case it so happens 
that the Appellate Court has directed the 
original trial Court to record further evi- 
dence; but from this fact alone it cannot 
be said that the Court had remanded the 
suit. Mr. Lulla argues that the use of the 
word ‘remand’ carries with it the direction 
that on the additional evidence the trial 
Court is also to record the finding. We can 
read no such direction in the order and 
therefore we refuse to treat the order appeal-- 
ed from as an order of remand, and we 
therefore hold that no appeal lies. Appeal 
dismissed with costs. Before parting with 
this judgment we should like to note that 
the suit is of 1929 the order appealed was 
of 1934. Weare nowin the midst of 1937. 
It is regrettable that all this delay has been 
due to gross carelessness in the Sabordi- 
nate Judge’s Court in regard to the issue 
of commission for tue examination of the 
two witnesses at Quetta and Rangoon; and 
we hope that greater diligence and care 
will be exercised by the Subordinate Judge's 
Oourt in disposing of this matter. 

D. Appeal dismissed. 
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MADRAS HIGH COURT 

Oivil Revision Petition No. 603 of 1935 

November 17, 1936 
Brasuey, C. J. 
PERUMAL MUDALIAR—P uaintize— 
PETITIONER 
versus 


Tus SOUTH INDIAN RAILWAY Co., Lro. 


—DeEreNDANT—RESPONDENT 

Evidence—Hapert evidence—Mode of recording~— 
Report or certificate, if enough—~Exceptions—Car- 
riers—Railway—Goods accepted—Railway Company 
subsequently finding description wrong and certi- 
ficate false—Whether can charge higher rate. 

Subject to certain exceptions, those exceptions 
being amongst others the certificates of the Impe- 
rial Serologist touching the matter of blood-stains 


. and ofthe Chemical Examiner, which are made ad- 


missible, inevidence by themselves, the opinion of 
an expert must be given orally and a report merely 
or certificate by him cannot possibly be evidence. 


- Unless he goes into the witness-box and gives oral 


evidence, there can be no cross-examination of the 
expert at all. 

The fact thata Railway Oompany has accepted 
goods and the certificate and the declaration made 
as tothe nature, quality and description of the 
goods does not mean that the company is precluded, 
from charging the higher rate, when it discovers 
that the certiticate is false and the description is 
wrong and thatthe goods ought to have had ap- 
plied to them a higher rate, 


O. Rev. P. under s. 25 of Act IX of 1837, 
praying the High Oourt to revise the 
decree of the Court of the District Munsif 
of Coimbatore,tdated December 8, 1934, in 
5.0. S. No. 625 of 1934. 

_ Messrs. R. Rangachari and V: Seshadri, 
for the Petitioner. 

Mr. S. S. Ramchandran Ayyar, for the 
Respondent. 


Judgment.—This is really a compara- 
tively simple case although a great deal 
has been made of it here and certainly 
one part of the case, although it does not 
affect the matter, give rise toa consider- 


able amount of discussion. With that I 
will deal later. l 
The suit was filed by the petitioner 


against the South Indian Railway Company 
claiming a refund of an excess charge 
levied by the company at Podanur on a 
consignment of 200 bags of cocoanut oil- 
cakes and also acharge made for demurrage 
as well. Taere was also a claim for 
interest. The bags were consigaed at 
Rajahmundry on September 24, 1932, the 
destination of the consignment being 
Podanur. The bags, arrived at Podanur 
and on September 27, 1932, a sum of 
Rs. 159-14 0 was tendered as freighi for 
the bags by the. petitioner to Railway 
Company. The company refused ty deliver 
the consignment to the petitioner unless 


4 


shipment.” 
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an excess charge of Rs. 90-8-0-was paid and 


also-a smaller-sum of Rs, 7-15-0 for demur- 
rage. On September 29, 1932, the amount of 


excees charge and demuriage was paid- 


by: the petitioner under protests and 
delivery of the bags: taken. The goods 
when they were put on the Railway for 
Carriage-at Rajahmundry were cértified by 
the cofisignor.in the risk note as being 
“intended: for manurial purposes. and for 
inland usa only, not intended for shipmeiit.” 
A- declaration (Ex. III) was also given by 
the consignor to the following effeet:— 
“This is- tö certify that the consignment of 200 
bags oil cake booked under invoice No: 3 of Septem- 
ber-20; 1932, Rajahmundry to Podanur and loaded 
in E.' I, R. ©. Q. No. 27300 ıs for- manurial pur- 
poses and for inland only and not -intended 


As béfore stated, the consignmént arrived 
at. Pédanur and the Railway Company, 
having reason to suppose that ‘these -oil - 
cakes were not going to be used for the 
Purpose sët otit-in the certificate bit as 


. Gattle-fodder, under rr. 15 and 20 of the 
_ owh Indian Railway Company, -Ltd., 


-.Goods ‘Tariff; Part I, recldésifiéd the-con- 


. sigiiment and called tipon the consignee 


to pay the excess.charge which the Railway 


Company are entitled under r. 20 to levy. 


The question in the lower Court was whe- - 


ther in fact there had been an incorrect: 


description of the consignment given by 
the. consignor at Rajahmundry. The ques- 
tion of description is one of considerable 
importance because if. the oil-cakes were 
intended for the purposes of manure as 
was stated, the consignment would have 
applied: to it a lower rate, namely; the 
C-FF tates whereas, if fhe oil-cakes were 


- for other purposes, a higher rate;‘namely, 


that ultimately levied by the Railway 
Company, would have to be applied. The 
learned District Munsif after hearing the 
evidence of the petitioner’s witnesses which 
he describes as not being very convincing 
held that the petitioner had not establish- 
ed his case, namely, that these goods were 
correctly described in the certificate and 


-` the declaration to which I have already 


referred. He accordingly dismissed the 
suit. Then a further point was taken, 
namely, that the Railway Company was 
not entitled. after the acceptance of the 
declaration at the forwarding station to 
re-classity the gocds consigned. Upon 
this point he was in favour of the Railway 
Company and obviously quite- rightly, 
having regard torr.15 and 20 to which I 
have already referred and I imagine every 
commonsense principle. -Here it has been 
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contended that there was no- evidence 
before the District -Munsif upon which: he 
could hold that there had been a mis- 
description of these goods at Rajahmundry, 
in other words, the learned District Munsif 
was bound to accept the plaintifi’s oral 
evidence and that of his own witnesses 
upon this: point, there being no sevidence 
at-all to the contrary called cn behalf of 
the Railway Ccmpany. It is here that the 
matter to which I first referred at the 
beginning of my judgment arises. At the 
trial the following documents were putin 
and marked as Exhibit on behalf on the 
Railway Company, namely, a report -made 
by a Claims Inspector of the South. Indian 
Railway to the Company touching this 
matter setting out the result of his enquiries 
and the opinions of cthers and his own 
with regard to the use of cocoanut oil- 
cakes in Coimbatore and elsewhere. This 
report was marked as Ex. VI. Two letters 
were put in (Exs. VII and Vil-a), the 
former being from the Chief Commercial 
Superintendent of the Railway Conipany 
to the Director of Agriculture, Madras;)-and 
the latter being the reply fiom -the Director 
of-Agriculture giving his opinion upon-the 
question put to him touching the matter 
of thèse oil cakes. I'am amazed to see 
that those -documénts were allowed- to: be 
exhibited without the writers -of , them 
being’ called to give evidence if they were 
tendered, as apparently it is contended 
they. were, as forming the opinion of 
experts. But Ex. VI, the report: of -the 
Claims Inspector, cannot be regarded: as 
expert evidence on the question as~to the 
use of oil-cakes since the report is based 
purely upon hearsay. evidence though the 
opinion of the Director of Agriculture is 
certainly the opinion -of an expert but this 
evidence being only documentary is clearly 
inadmissible. The evidence of experts 
must be given in the ordinary way. Subject 
to certain exceptions, those exceptions being 
amongst others the certificates of the 
Imperial Serelcgist touching: the 
matter of blood-stains and of the 
Chemical. Examiner, which are made 
admissible, in evidence by themselves,’ it 
is quite obvious that the opinion of ‘an 
expert must be given orally and: that a 
report merely or certificate by him cannot 
possibly. be evidence. Unless Le goes into 
the witness: box und gives oral evidence, 
there can be nocross-examination of the ex- 
pert at all. Most amazingly these documents 
were allowed to be marked as Exhibits 
without any sortof objection by the Pleader 
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for the petitioner; had he raised the objec- 
tion which it was his duty and right to 
do, then the Railway Company would have 
been given time 1 had no doubt to call 


the experts in question. No such objec-. 


tion was ever taken, and quite apart from 
that, even without .an objection it seems 
to me that the learned District Munsif 
Was quige wrong in allowing those docu- 
ments to be marked at all as Exhibits in 
the case. This matter no objection having 
been. taken to the evidence I thought at 
one time .would justify me in remanding 
the case for a further finding of fact, 
after the respondent company had been 
given an opportunity of putting forward 
the evidence in the regular way by means 
of witnesses. But having gone through the 
evidence adduced on behalf of the peti- 
tioner, I entirely agree with the learned 


District Munsif that the petitioner did not ` 


show that the certificate Ex, III given was 
a correct one and that the description 
that the goods were intended for use as 
manure was a correct description. He 
could have shown this by producing evi- 
dence to show that the oil-cakes had in 
fact .been.put to that use but, although 
the evidence was given two years after 
the comsignment was taken delivery of 
at Podanur, no such evidence was forth- 
coming. The plaintiff was’ bound to prove 
that this particular consignment was used 
for the purpose of manure. It would not 
have availed him and in fact his evidence 
did not go to anything like that length 
to show that some other consignment of 
co-coanul oil-cakes had been used for that 
purpose. As I read the evidence account 
books were kept but no account books 
were produced jn order to show that this 
consignment was used for the purpose of 
manure or was sold to somebody for use 
for that purpose. No evidence whatever 
worthy of the name has been called to 
show how that consignment was dealt with 
by the petitioner after he had taken delivery 
of it. On the fact, therefore, the peti- 
tioner failed to prove his case. On the 
question of law, I am clearly of the 
opinion that the learned District Munsif 
was right in holdiog that the Railway 
Company was entitled to reclassify the 
goods in the manner it did. I had present- 
ed to me an argument which completely 


ignored rr. 15 and 20 of the South Indian | 


Railway Company, Limited, Goods Tariff, 
Part I, and proceeded to the length of 
stating that when.once a Railway.Company 


has accepted godds and the certificate and _ 
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the declaration made as to the nature, 
quality and description of the goods, then 
thereafter even if the Railway Company 
discovered that the certificate. is false and 
the description is wrong and that the goods 
ought to have had applied to them in a 
higher rate, it is not entitled to charge the 
higher rate. Quite apart from the fact 
that this amazing proposition is not supe 
ported by .any authority in point, were 
that to be the law, then fraud would 
be made easy. For example a person 
could consign goods enclosed in a securely 
packed chest and give to them a certain 
description and without opening the case 
the Railway Company .would be unable 
to say at the time consigument is made 
whether the goods answer to the descrip- 
tion’ or not. If the Railway Company 
accept the goods as being of that descrip- 
tion, it does so on the assumption that 
the description:is correct. If it finds that 
the description is otherwise, it is entitled 
to its remedy. Apart from this obvious 
right there are rr. 15 and 20. Rule 15 
lays'down that the Railway reserves the 
right. of remeasurement, reweighment, re- 


classification and recalculation. of rates, 


terminals and other charges and correction 
of any other errors atthe place of desti- 
nation and of collecting any amount that 
may have been omitted or undercharged 
and that no admission is conveyed by a 
Railway receipt that the weight as shown 
therein has been received or that the 
description of goods as furnished by the 
consignor is correct. How the argument 
addressed to me could possibly be presente 
ed: with any hope of success in view of 
the latter words of this rule I cannot 
understand. Rule 20 provides that if an 
arrival at destination it is found that goods 
have been improperly described and that 
a lower rate than that correctly applicable 
has been thereby obtained, charges at double 
the highest rate in force, viz.,- 9th clause, 
will. be levied calculated on the entire dis- 
tance over-which the consignment has been 
carried. Imay here mention that no double 
rate was in fact levied by the Company but 
all thatthe Company did was to levy the 
rate which is properly applicable to that 
particular consignment, it being a con- 
signment which could not be carried 
under the C-FF rates. This disposes of the 
case. entirely. Both on the facts and upon 
the law the petitioners suit rightly 
failed and this Civil Revision Petition 
must be dismissed with costs. 

AON, Petition dismissed. 
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NAGPUR HIGH COURT 
Criminal Revision Application No. 417 
of 1936 
January 13, 1937 
GRILLE, J. 
SHEORAM AND OTAERS— APPLICANTS 


VETSUS . 
EMPEROR—REsponpents - 


Criminal Procedure Code (Act V of 1898), ss. 423, 


428, 342— Power of Appellate Court to call for further 
evidence-—-Whether can order that accused should be 
given chance of adducing further evidence—Summon- 
ang of witness by Court, whether necessitates further 
. examination Vi accused under s. 8342—Such witness not 

introducing . fresh .fact — Accused not re-examined— 
Accused, if prejudiced — Criminal trial—Revision— 
Privileges granted by lower Court's order—If can be 
curtailed. in revision — Accused insisting on getting 
such order set aside—Order, if can be set aside. 


Section 428, Criminal Procedure Code, is not 


exhaustive of the methods by which a Court can deal - 


with an appeal, Section 423 deals with the dis- 


posal of an appeal, and 3.428 provides poweis for the — 


Appellate Court tocall for further evidence before 
the appeal is disposed of and Appellate Court can 


. direct the taking of further evidence in support of 


the prosecution: a fortiort it is open to the Court to 
direct tbat the accused persons may be given a chance 
of adducing further evidence. ; 
The law does not require that the summoning of a 
witness by the Court should necessitate a further 
examination of the accused under s. 342 of the 
Orimingl Procedure Code, and, although in some 
cases when aprosecution witness is re-called and 
re-examined under s. 540, such procedure should be 
followed, the procedure doesnot apply to a witness not 
previously before the Court but subsequently called 
by the Court itself. And where such witness sum- 
moned by the Court, does not introduce any new 
fact, but only amplifies the statements of the 
previous witnesses, there can be no prejudice caused 


whatever to the accused by an omission to do some- - 


thing which’ the law does not direct, namely, the 
examination of the accused after the recording of this 


witness's ‘evidence. Maung Po Hmyin v. Emperor (1), - 


distinguished. Prayag Gope v. Emperor (2), relied on, 
Ordinarily the High Couzt would be loath to pass 
any order which would curtail any privileges granted 


to accused persons by an order of the Court below, ' 


put where the accused are emphatic that they do not 
desire the privileges afforded them, and have stated 
so even before the order in the lower Court was paesed 
and have reiterated the same before the High Court 
the order of the lower Court can be set aside. [p. 
264, cols. 1 & 2,}. 


Or. R. App. against ihe crder of the. 


Court of the Sessions Judge, Hoshang- 
abad, dated October 24, 1936, in Cri- 
minal Appeal No. .104 of 1936, reversing 
that of the Court of the Magistrate. 
First Class: Harda, dated June lə, 1936, in 
Oriminal Case No. 57 of 1935. 

Mr. R. G. Rao, for the Applicants. 

Mr. W. R. Puranik, for the Crown. 


Order.—On August 10, 1935, 103 accus- 
` ed persons were brought before the Court 
of the Magistrate, First Class, Harda, in res- 
pect of offences under s. 147 read with 
s. - 325 of the Indian Penal Oode. Judg- 
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ment was delivered on June 15, 1936, 
resulting in the conviction of 37 of the 
accused only. In the course ofthe trial 
103 defence witnesses were examined. 
Arguments were heard by the Magistrate 
on May 27,1936, and after the arguments 
were concluded, he considered. it necessary 
to examine a Oourt witness, Ramna- 
rayan. He examined him. There was no 
cross-examination by the prosecution, but 
there was cross-examination on behalf of 
the accused, and judgment was delivered, 
as stated, on June 15, 1936. On June 19, 
1936, an appeal was filedin the Court of 
the Sessions Judge. The grounds of ap- 
peal dealt with facts and the credibility 


of certain evidence, and at tke end one 


law point was raised, namely, that the trial 
was vitiated by the fact that Ramnarayan 
was examined as a Court witness at the 
end ofthe case’ and that the- appellants 
were not given any opportunity of explaining 
tLe same, and that the mandatory provi- 
sions of s. 342 of the Criminal Procedure 


Code, had ‘been violated. Although the < 


appeal was presented on June 19, no 
earlier date than August 3, could be 
fixed for the hearing. On that date the 
Judge was busy 


in a Sessicns Case 
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at- Narsinghpur, and ihe appeal was ad- ' 


journed to August 24, on which date the 
Judge was on casual leave. On September 
l and 2, 1936, arguments’ were heard, and 


the appeal was fixed for orders on Sep- ' 


tember 7. On that date the Judge was 
unwell, and the order which is the subject 
of revision before me was passed on Oc- 


tober 24, 1986. In that order the learned ` 


Sessions Judge, under s. 428 of the Crimi- 
nal Procedure Code, directed that further 


evidence- should be recorded and the ac: 


cused examined, and the result certified.to 
him, after which ke would hear the appeal. 


ve 


The: substance of the application in revi-` 


sion before me against this order is that 
the Sessions Judge had ho jurisdiction to 
make: such an order, and I am asked to set 
the orcer aside and to direct the hearing 
of the sppeal on its merits by the lower Ap- 
pelate Court on the material before it. 
The learned Sessions Judge, after stat- 
ing that the appellants certainly could not 


claim an acquittal on the ground that a, 


Court witness was examined after the 
arguments had been heard, considered, 
following the decision in Maung Po Hmyin v. 


Emperor (1) that the Magistrate was bound - 


to give the accused an opportunity of 


(1) 1 R 308; 76 Ind. Cas. 649; 2 Bur. LJ127;A J R 
1923 Rang. 216; 25 Or. L J 247. 
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meeting this additional evidence by exa- 
miniag «any further witnesses whom they 
chose to call. He also held that, as the 
Witness Ramnarayan was examined to dis- 
close fresh facts which were wanting in 
the evidence of the prosecution and to fill 
up the gaps in the prosecution case, the 
accused should have been asked to explain 
what they had to say upon the evidence 
of Ramnarayan. He consequently ordered 
that the case should go back for ‘the ex- 
mination of such witnesses in rebuttal 
of Ramnarayan’s evidence as the accused 
should cail, and also that the accused should 
be givenan opportunity to explain the 
deposition of this witness. By this I under- 
stand the learned Sessions Judge to mean 
that the accused should be re-examined 
and that they should have been re-examin- 
ed after Ramnarayan had given his evi- 


dence. In coming tothe decision on this. 


point the Judge declined to follow the de- 
Cision in Prayag Gope v. Emperor (2). 

Now, the accused who had been subject 
to a very protected trial and also consider- 
able delay in the hearing of the appeal, 
were in no way anxious that the case 
should be remanded at all. The order- 
sheet of September 2, 1936, has the follow- 
ing entry: “Mr. Shaligram puts in an ap- 
plication on behalf of all the accused 
Stating in writing the legal points argued”. 
I am unable to find sucha statement on 
the file. What Mr. Shaligram did put in 
was a prayer that the case should not be 
remanded, and there is no mention what- 
ever of the legal arguments. The conclud- 
ing paragraphs which contain the gist of 
the prayer run as follows:— ' 

“The accused humbly submit: for the above 
reasons that it will not be just and proper to 
allow the prosecution to shape its case afresh after 
the whole matter has been threshed out and defects 
-brought to light both here and inthe lower Court 
in the proceedings extending over a year. 

It is prayed that the Court be pleased in view 
of the legal points raised in the appeal to set aside 
the convictions and not to order a re-trial, nor to 
ask the lower Court to record further evidence. 
In no case should the prosecution be permitted 
to introduce fresh evidence.” 

The argument before me that the Court 
had no jurisdiction under s 428 of the Ori- 
minal Procedure Code, to remand the case 
for further evidence, is obviously unten- 
able: the wisdom of such a course is an- 
other question. The argument which has 
been advanced is thats. 423 of the Crimi- 
nal Procedure Code,is exhaustive of the 
methods by which a Court can deal with 


(2) 3 Pat, 1015; 82 Ind, Cas, 284; (1924) Pat. 247; 5 P 
L T 571. 
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an appeal. What the Court can do is set 
out in s. 423 (1) (b), and it is contended 
thatit can do nothing beyond this and 
that, with the best will in the world to 
afford the accused an opportunity of adduce 
ing further evidence on their own behalf, 
the Oourt is incompetent to do so. The 
correct answer to this argument, as has been 
pointed out by the learned Government 
Advocate, is that s. 423 o0f the Criminal 
Procedure Code, deals with the disposal of 
an appeal, and s.428 provides powers for 
the Appellate Court to call for further evi- 
dence before the appeal is disposed of. It 
is unnecessary to cite the rulings which have 
been qucted before me for the proposition 
that an Appellate Court can direct the 
taking of further evidence in support of the 
prosecution a fortiori is it open to the Court 
to direct that the accused persons may be 
given a chance of adducing further evi- 
dence. The argument on behalf of the 
applicants in revision has clearly been put 
forward as an attempt to furnish a legal 
basis against the order of the Judge calling 
for further evidence, It would have been 
more reasonable to urge that the order was 
entirely unnecessary, but presumably the 
learned Counsel did not wish to run counter 
to the opinion of the Sessions Judge that 
the accused had been prejudiced. Tha 
order of the Sessions Judge is supported 


‘by the learned Government Advocate core 


rectly on legal grounds: he was not cone 
cerned with the expediency of the order. It 
is the.desire of the applivants that the 
appeal should be heard on the material now 
before the Sessions Judge including the 
evidence of Ramnarayan, of the admissibility 
of which there can be no question, although 
its weight is a matter for the Sessions 
Judge to determine. They also wish to 
argue anew before the Sessions Judge the 
point that the trial is vitiated by the fact 
that there was no examination of the accused 
under the provisions of s. 342 of the Ori- 
minal Procedure Code, after Ramnarayan’s 
evidence had been recorded. It is some- 
what illogical that this view should be 
pressed when they disclaim any desire to 
take advantage of the learned Sessions 
Judge’s order which included a direction 
that the accused snould be examined afresh. 

It i3 a point of law which can be detere 
mined in this Court. 

The learned Sessions Judge was in error 
in basing his decision to call for further 
evidence on the ruling in Maung Po Hmyin 
v. Emperor (1). The eases afford no parallel 
whatever, In Maung Po Hmyin v. Emperor 
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(1), during the trial of the case after the 
defence .evidence had been recorded, the 
Government Advocate in the trial represent- 
ed that the defence evidence was entirely 
‘fraudulent and was supported by falsitied 
accounts, and asked for leave to adduce 
additional evidence to rebut the fraudulent 
and forged evidence produced. It was held 
in the High Court that the Magistrate was 
correct in allowing such rebutting evidence 
to be admitted, and directed that the ac- 
cused should be allowed to cross examine 
the new witnesses produced and should 
themselves be re-examined so as to enable 
them to explain away any circumstances 
appearing against them, and they were also 
allowed to cite further witnesses to meet 
this fresh evidence. The reason is obvious, 
since the fresh evidence that was to be 
produced was prosecution evidence, pure 
and simple, and it was proper, even imper- 
ative, that the procedure laid down by the 
Criminal Procedure Code, on the produc- 
tion of evidence for the prosecution should 
' be followed. The case now under consider- 
ation is entirely different. ‘There was a 
voluminous body of evidence on both sides 
concerning rights in a field which. both 
parties claimed to have sown and of which 
both parties claimed to be in possession. 
The Court witness who was called after the 
arguments had been heard was not called 
at the request of the prosecution; he was 
summoned by the Magistrate who on con- 
sideration desired to find out how the com- 
plainant in the case had come to be in 
possession of the field. Such a witness, who 
was not a witness tothe riot at all, is not 
in the same position as a witness for the 
prosecution, and the incidents following on 
the examination of the prosecution laid 
down in the Code do not apply to him. In- 
deed the case appears to be exactly-parallel 
to the case of Prayag Gope v. Emperor (2), 
which the learned Sessions Judge declined 
to follow, incidentally giving a misleading 
account of what that case determines. In 
the course of his order the learned Sessions 
Judge saye i ; 

“Upon the authority o f 
(2), the learned Public Dee oe 
an accused person’ has been examined under s. 342, 
Criminal Procedure Code, after the close of the pro- 
sécution case and the Court examines a person under 
s. 540, Criminal Procedure Code, afterwards, it is not 
necessary to examine the accused again, but that 
very report states that this could be so only when 
the deposition of such person does not disclose any 
fresh facts, and the accused are in no way prejudiced 
in not having been examined again.” 

__ 1 can find no such comment or indication 
in the case cited. ‘lhe whole of the Court's 
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judgment on this point in the Allahabad. 
case is contained in one paragraph. It 


runs :— f 
‘With regard to the firat point, I do not think 


-© that this Court will be inclined to interfere since the 


petitioners seem to be in no way prejudiced. The 
complainant was called as a Court witness and 

examined as such by the Court. The judgment of the 

lower Appellate Court shows that the Court questioned 

this complainant not as tothe occurrence but as to- 
some matter in relation to the title of ghe landa.’ 
The petitioners had a chance of crogss-examining him 

but refrained from doing so. Ifthey were unwilling 

to cross-examine him as a Court witness it would be 

unlikely that they would have been anxious to make 

any statement to explain away any evidence given 

by the complainant as a Oourt witness. I do not 

think that s. 342 can be brought into play where a 

Court witness isexamined be he complainant or any 

other person.” 


It is clear that the witness referred to did 
introduce fresh facts, which is the very 
opposite of what is ‘stated by the learned 
Sessions Judge in his comment on the case, 
but these facts were not rélevant to the 
riot but only to. the title of the land on 
which the riot occurred. Exactly the same 
is the case now under consideration. The 
Court witness Ramnarayan has done nothing 
more than amplify a statement made by his 
brother in evidence as P. W. No. 4, showing 
how his party came to bein possession, and 
I am unable to see how the Magistrate 
could have held that the evidence was of 
such importance as to necessitate the sum- 
moning of a Court witness, or how his sum- 
moning’ has prejudiced the accused. There 
is already evidence on the record on behalf 
of the prosecution on the point mentioned 
by this Court witness, and he has intro- 
duced no fresh contention. Thelaw does 
not require that the summoning of a wit- 
ness by the Court should necessitate a fur- . 
ther examination of the accused under 
s. 342 of the Criminal Procedure Code, and, 
although in some cases when a prosecution 
witness is re called and re-examined under 
s. 540, such procedure should be followed, 
the procedure does not apply to a witness 
not previously before the Court called by 
the Court itself. There has. been no pre- 
judice caused whatever to the accused by 
an omission to do something which the law 
does not direct, namely, the examination of 
the accused after the recording of this wit- 
ness's evidence. 


Ordinarily this Court would be loath to 
pass any order which would curtail any 
privileges granted to accused persons by an 
order of the Court below, but the accused in 
this case are emphatic that they do not desire 
the privileges afforded them, and have 
stated so even before the order in the Ses- 
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sions Court was passed and have reiterated 
the same before me. ‘The prayer at the 
end of the revision application runs: “It 
is, therefore, prayed that the Honourable 
Court may be pleased to set aside the order 
of remand and direct the lower Appellate 
Court to dispose of the case on the material 
before it,” I have already passed an order 
directing that the proceedings relevant to 
the giving of further evidence be stayed, and 
as itis in the interests of the accused that 
their appeal shall be as speedily heard as 
possible, and as they themselves desire this, 
I set aside the order of the learned Sessions 
Judge calling for further evidence. He 
will now hear the appeal on its merits, but, 
as already indicated, the fact that there 


was no examination of the accused after the. 


examination of the Court witness is nota 
matter which vitiates the trial. 
D. Order set aside. 


pr rae 


LAHORE HIGH COURT 
Civil Regular Second Appeal No. 1463 
of 1936 
February 18, 1937 
Jar Lan, J. 
IBRAHIM—DegrenpaNnt—APPELLANT 
VETSUS 
YOUSAF—Dezrenpant anp MADHO SINGH 
AND OTHERS—PLAINTIFFS— RESPONDENTS 

Registration Act (XVI of 1908), s. 48—Possession, 
if tantamount to notice of interest or claim—Enqutry 
not made by transferee with notice—Hjfect —Person 
in possession securing another title to property by 
means of document requiring registration — Sub- 
sequent purchaser under registered deed—-Postpone- 
ment of title. 

Theunderlying principle of s8. 48, Registration Act, 
is that possession is tantamount to notice of the in- 
terest or claim inthe property of the person in posses- 
sion and whoever deals withsuch property is put on 
enquiry asto the title of the person in possession. 
Lf, therefore, the factum of possession is proved, notice 
to the transferee of the claim or interest of the person 
m possession must be assumed, That being so, he is 
puton enquiry astothe claim to the property and 
when no enquiry is made, there is postponement of 
the claim. 

If a person, who is in possession of the property 
already by virtue of another title, subsequently 
secures another title to that property by means of a 
document, which requires registration but which has 

.not been registered, the factum of possession prior 
to the subsequent acquisition of title puts a sub- 
sequent purchaser of the same property by means of & 
registration of document on enquiry asto the title of 
the person already in possession and hasthe effect of 
postponing him to the title subsequently acquired by 
the person in possession. Balchand Mahton v. Bulaki 
Singh (1), applied. 

O. R. 8. A. from the decree of the District 
Judge, Ambala, dated August 5, 1936, con- 


firming that of the Subordinate Judge, 
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eo Class at Rupar, dated February 25, 
1936. 

Mr. Barkat Ali, for the Appellant. 

Mr. Tek Chand, for the Respondents. 

Judgment.—This second appeal arisea 
out of a suit brought by Madhu Singh and 
others plaintifis respondents for possession 
of 3 bighas 15 biswas of land, khasra 
Nos. 480, 480/l and 481. The defendants 
are Ibrahim and Yusaf. The land in dis- 
pute originally belonged to Yusaf. ‘The 
plaintiffs claimed that Yusaf had sold this 
land to them on January 9, 1933, by a 
registered sale-deed. Ibrahim, who was 
the real contesting defendant pleaded that 
prior to January 5, 1928, Yusaf had given 
the land in dispute to him in exchange for 
land given by him to Yusaf by an oral 
agreement subsequently reduced to writing 
in aè document Ex.D1, dated January 5, 
1928, which was described by Ibrahim and 
his witnesses to be a yaddasht or merely 
a record of transaction of exchange, which 
had already been orally completed. The 
learned District Judge has held that the 
document Ex. D-1 is a dispositive docu- 
ment and is not a record of a transaction 
which had already been orally completed. 
He has also held that Ex. D-1 required 
registration and being unregistered is in- 
admissible in evidence. He has conse- 
quently granted a decree to the plaintiffs, 
thus concurring with the trial Judge. 

On this appeal it is contended on behalf 
of the appellant that the conclusion of the 
learned Judge that Ex. D-1 is a dispositive 
document is erroneous and that it is clear 
from the circumstances, the copies of the 
khasra girdawart, and the oral evidence, 
that the transaction of exchange had been 
cempleted before January 5, 1928. On the 
face of the document, Ex. D-1 is a disposi- 
tive document and it is doubtful whether 
extraneous evidence can be given to prove 
that it related to a transaction already 
completed and, therefore, did not require 
registration. But it is not necessary to give 
any detinite finding on this matter because 
in my opinion the conciusion of the learned 
District Judge that there is no reliable evi- 
dence of a prior transaction of exchange is 
correct. I have examined the copies of the 
khasra girdawart and find that there is no 
mention -of exchange there, except in the 
girdawari in connection with rabi of 1928, 
which must have taken place after January 
5, 1928. The opinion of the learned Judge 
below as to the reliability of the oral evi- 
dence: is conclusive in this second appeal. 
It must, therefore, be assumed for the 
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purposes of this case that an exchange 
was éfiected by Yusaf and Ibrahim on 
January 5, 192e¢, by means of Kx. Dl, 
which is inadmissible for want of registra- 
tion. a. 

It is, however, contended that the docu- 
ment can be relied upon under the proviso 
of s, 49 of the Indian Registration Act, as 
evidence of part performance of a contract 
for the purpose of s. 53-A ofthe Transfer 
of Property Act. The learned District 
' Judge has held that if reference is made 


to s. 58-A of the Transfer of Property Act, 


the proviso to that section says that ‘nothing 
in this section sball affect the rights of a 
transferee for consideration who has no 
notice of the contract or of ihe part perform- 
ance thereof.’ 
evidence on the present record of any notice 
to the plaintiffs-respondents of the part 
- performance of the contract. The part 
performance of the contract in this case, 
however, is the possession of Ibrahim. 
There can be no doubt that Ibrahim was 
and isin actual pessession of the land in 
suit. Prior to the date of exchange he was 
in possession as a lessee. He claims to be 
in possession as a transferee by means of 
an exchange after that date. Section 48 of 
the Indian Registration Act provides that 
ali nen-lestamentary documents duly regis- 
tered under the Act, and relating to any 
property, whetLer movable or immovable, 
shall take effect against any oral agreement 
or declaration relating to such property, 
unless the agreement or declaration has 
' been accompanied or followed by delivery of 
possession, and the same constitutes a valid 


transfer under any law for the time being 


in force. The underlying principle is that 
possession is tantamount to notice of the 
interest or claim in the property of the 
person in possession, whoever deals with 
such property is put on enquiry. as to the 
title of the person in possession. If, there- 


. fore, the faecium of possession is proved, , 


notice to the transferee of the claim or 
interest of the person in possession must be 
assumed. 

In the present case it has been found by 
the learned District Judge that Ibrahim 
was in possession. That being so, the 
plaintifis:respondents were put on their 
enquiry as to the claim of Ibrahim and 
having regard, therefore, to the provisions 
of ss. 48 and 49 of the Indian Registration 
Act and 53-A of the Transfer of Property 
Act, the principle of which applies to this 
province, it must be assumed that the 
plaintifis-respondents had notice of the 
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- possession of Ibrahim. That being so, they 

were put on enquiry as to his claim .to the 
property, and having made no enquiry, must 
be postponed to his claim under the un- 
registered document of January 5, 1928, 
which is prior in date to the registered 
document in their favour. 


The only one question that remains to be . 


decided is whether the fact that [brahim 
was in possession merely as a tenant*before 
January 5, 1928, affects the case. That 
matter has been disposed of in a judgment 
of the Patna High Court reported as Bal- 
chand Mahton v. Bulaki Singh (1) in which 
it has been held that if a person, who is 
in possession of the property already. by 
virtue of another title, subsequently secures 
another title to that property by means of 
a document,- which requires registration 


but which has not been registered, the | 


factum of possession prior to the subsequent 
acquisition of title puts a subsequent pur- 
chaser of the same property by means ofa 
registered document on enquiry as to the 
title of the person already in possession 
and has the effect of postponing him to the 
title subsequently acquired by the person 
in possession. This case fully applies to 
the facts of the present case. 

The learned Counsel for the respondents 
finally contended that there was no finding 
by the learned District Judge. that Ex. D-1 
is a genuine document or was executed 
by Yusaf on January 5, 1928, as alleged 
by - both Ibrahim and Yusaf, and that, 
therefore, the case should be remanded to 
the District Judge for an enquiry and a 
finding on this matter. 
in my opinion, the learned District Judge 
has given a finding though it is not clearly 
expressed that the document is genuine. 
He has rejected it only on the ground of 
its not being registered. But L am- of 
Opinion that it is not necessary to remand 
the case for this purpose, because there 
is ample evidence on the record to prove 
that the document was executed on. January 
5, 1928, and is a genuine one. 


The consequence of the above discussion 
is that by virtue of the possession of lbrahim 
he is entitled to claim priority over the 
plaintiffs-respondents owing to an exchange 
effected by him on January 5, 1928. It 


does, however, appear that he was negli-. 


gent in not getting Ex. D.1 registered. I, 
therefore, leave the parties to bear their 
own costs throughout. : 


ogi” 8 Pat. 316; 117 Ind, Oas..170; A IR 1929 Pat. 


In the first instance, . 
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The appeal is accepted and the plaintiffs’ 
uit dismissed, | 
N. Appeal accepted, 


erate RAT Y 


PESHAWAR JUDICIAL COMMIS- 
l SIONER’S COURT 
Civib Appeal No. 50/12 of 1937 
June 18, 1937 X 
ÅLMOND, J. O. 
AKHBARULLAH—Dgrennant— 
APPELLANT 
VETSUS 
HASSAN ALI KHAN AND ofsgsRs— 
PLAINTIFFS AND CTHERS— DEFENDANTS 


— RESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Arts. 14, 120 
—Oral lease for 33 years— Mutation entry showing 20 
years— Lessee applying for correction—A pplication 
rejected—Surt for declaration in terms ef lease-~ 
Article applicable— Cause of action, when arises. 

If a defendant by several acts attempts to oust the 
plaintiff from his property, then every such act 
gives the plaintiff a fresh cause of action but where 
the plaintiff himself has done some act which has 
merely been resisted by the defendant, he has no 
further cause of action. If it were so, the plaintiff 
would be able by his own act to create a fresh 
cause of action any time he wished, 

Defendant granted an oral lease to the plaintiffs 
for certain agricultural property for 33 years with 
the proviso regarding its cancellation under certain 
conditions atthe expiry of 20 years. A mutation 
was entered thereon and attested on April 8, 1929, 
but the mutation showed the lease as simply being 
one for 270 years. This was done on the ground that 
the officer attesting the mutation considered the 
lease to be contrary tothe provisions of the Land 
Alienation Act. In 1232, the plaintiffs applied for 
a correction of mutation giving the correct 
terms of the lease. This application was reject- 
ed and its rejection was eventually confirmed by the 
Revenue Commissioner on May 26, 1933. The plaint- 
iffs then instituted a suit on February 22, 1936, 
claiming a declaration inthe terms ofthe original 
lease. It was contended by the plaintiff that Art. 14, 


Limitation Act, applied: 

Held, that the Article applicable was Art. 120, 
and the cause of action arose on the date of the 
mutation of 1929; and not from the subsequent pro- 
ceedings instituted by the plaintiffs before the Re- 
venue Authorities. 

O. A. from ‘an order of the District 
Judge, Peshawar, dated March 13, 1937. 

Mr. K. Abdul Wahab, for the Ap- 
pellant. 

Mr. M. Mohammad . Sadiq, for the Res- 
pondents. 

Judgment.—In this case defendant No.1 
Amir Khan, granted an oral lease to the 
plaintifis for certain agricultural property 
for 33 years with the proviso regarding 
its cancellation under certain conditions at 
the expiry of 20 years. A mutation was 
entered thereon.and attested on April 8, 
1929, but the mutation showed the lease 
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as simply being one for 20 years. This 
was done on the ground that the officer 
attesting the mutation consider the lease 
to be contrary to the provisions of the 
Land Alienation Act. In 1932, the plain- 
tiffs applied for a correction (?) mutation to 


be entered giving the correct terms of the 


lease. This application was rejected on 
October 21, 1932, and its rejection was 
eventually confirmed by the Revenue 
Commissioner on May 26, 1933. The 
plaintiffs then instituted a suit on Feb- 
ruary 22, 1936, claiming a declaration in 
the terms of the original lease. In 
addition to the original lessor, certain 
other persons were made defendants on 
the ground that the lessor had in the mean- 
time transferred proprietary rights to 
them The suit was dismissed by the trial 
Court on the ground of limitation. An 
appeal was preferred by the plaintiffs to 
the District Court and the learned District 
Judge accepted the appeal, found the suit 
to be within time, and remanded the case 
to the trial Court for decision of the 
remaining issues. A further appeal has 
been presented to this Court by Akhbar- 
ullah, one of the defendants, praying that 
the decree. of the trial Court be restored. 
Learned Counsel who has appeared on his 
behalf contends that in the first place 
the Article applicable is Art. 14, Limitation 
Act. He has been unable to cite any autho- 
rity showing that this Article has ever 
been applied to a case of this nature and 
in my opinion it is clearly inapplicable. 
The Article applicable is Art. 120 and 
the question is whether the cause of action 
arises from the date of the mutation of 
1929 or from the subsequent proceedings 
instituted by the plaintifis before the Reve- 
nue Authorities. 

The learned trial Judge found that the 
cause of action arose on the first mutation 
and that no subsequent cause of action 
arose from the proceedings of 1932 and 
1933. The learned District Judge disagreed 
with this finding and held that there had 
been a fresh invasion of the plaintiffs’ 


- rights by the resistence put up by the 


defendants to the proceedings in 1932-33. 
He referred to J. R. Vol. 1 No. 64 and 
certain other rulings. He remaked in the 
course of his judgment that in 64 J. R. 
the Judicial Commissioner considered 
Akbar Khan v. Teurban (i), and was of 
opinion thatthe decision contained in it 
was not in keeping with the terms of 


(1) 31 A9; 1Ind Cas. 557; 5 A LJ637;A WN 
1908, 252. . 
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the statute, nor wasit in accordance with 
the dictates of common sense and equity. 
That interpretation certainly cannot be 
placed on J. R. 64: in fact the judgment 
approved of the 
Akbar Khan v. Teurban (1). I have consi- 
dered both these rulings as well as 
Gangu v. Mahanraj Chand (2), which bas 
also been cited before me and there in my 
opinion ‘no conflict of authority on the legal 
position. If a defendant by several acis at- 
tempts to oust the plaintiff from his property 
then every such’ act gives the plaintiff a 
fresh cause of action but where the plain- 
tiff himself has done some act which has 
merely been resisted by the defendant, he 
has no further cause of action. If it were 
so, the plaintiff would be able by his own 
act to -create a fresh cause of action any 
time he wished. The proceedings in 1932 
and 1933 were instituted by the plaintiffs 
themselves. They were resisted by the 
defendants, but that does not give the 
plaintifis a fresh cause of action. In fact 
in their plaint the plaintiffs stated that 
the cause of dispute had arisen a week 
before the plaint was presented and the 
cause of action arose on April 8, 1929. 
They did not suggest any fresh cause of 
action from the proceedings of 1932 and 
1933. For these reasons I accept this 
appeal and setting aside the decree of the 
lower Appellate Court, I restore that of 
the triat Court dismissing the plaintiffs’ 
suit. The plaintiffs will pay costs of the 
defendants in all Courts. Pleader’s fee 
Rs. 32. 
D. . Appeal accepted. 


(2) AIR1934 Lah. 384; 149 Ind. Oas. 661; 15 Lah. 
389: 36 P LR 337; 6 R L 723 (F B). 





CALCUTTA HIGH COURT 
Oriminal Revision No. 82 of 1937 
April 21, 1937 
DERBYSHIRE, O. J. AND HENDERSON, J. 
HARADHONE MUKERJEE— 
PETITIONER 
VETSUS . 
BROJENDRA NATH RAI CHOU- 
DHURY AND aNoTHER—T irs? Par ty— 
- Opposite PARTY 
Criminal Procedure Code (Act V of 1898), 3.147 (2)— 
Magistrate directing person not to obstruct drain— 
Mandatory injunction to remove wall, if can be issu- 
ed—Imaginary right, if can be basis of order under 


g. 147. 
Magistrate acting under s. 147, Criminal Procedure 
Code, and directing a person not to obstruct a certain 


drain cannot add tothe order a mandatory injunc-' 
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tion directing him to remove the wall which he had 
already constructed. j 

Similarly thə Magistrate instead of basing his 
order under s. 147, upon the alleged right, cannot 
base it upon some imaginary right. 

Mr. Satindra Nath Mukerji for Mr. D. 
N. Bhattacharjee >and Mr. Amiya Ranjan 
Roy Choudhury, for the Petitioner. 

Mr. Probodh Chandra Chatterjee, for the 
Crown. ° 

Mr. Sudhansu Sekhar Mukerjee, for the 
(First Party) Opposite Party. 

Henderson, J.—This is a Rule calling 
upon the District Magistrate of 24-Perganas 
and the opposite party to show cause why 
an order made under s. 147, Oriminal 
Procedure Code, should not be set aside. 
The order in question directed the peti- 
tioner not to obstruct a certain drain and 
there was added toit an injunction direct- 
ing himto remove a wall which he had 
already constructed. The first objection 
taken is to -this ‘mandatory injunction. 
There is nothing in s. 117 which would 
entitle the Magistrate to direct the peti- 
tioner to pull down this wall. As far as 
we have been able to understand, the 
ease which the opposite party. tried to set 
up was that he had an easement by grant 
from. the Port Commissioners, Be that 
as it-may, the learned Magistrate did not 
base his order upon that alleged right. 
Instead of doing that heinvented a purely 
imaginary right which the opposite party 
never claimed, a- right to discharge water 
over the petitioner's land in any direction 
he pleased simply because his own property 
was slightly higher, such a right could not 
be a the basis of any order under 
s. 147. 

Then the petitioner contended that there 
was no likelihood of a breach of the peace 
and I do not snppose that there ever was. 
The learned Magistrate entirely failed to 
come to any finding on that point. He 
merely discussed the question as to the 
probable existence of an epidemic. That 
was entirely irrelvant and would not give 
him any jurisdiction to make the order. 
Finally the Magistrate has ignored the- 
Proviso to sub s. (2). He has failed to find 
that the opposite party did actually dis- 
charge water in this way within three 
months of the institution of the case. For 
all these reasons we must make this Rule 
absolute. The order made by the Magis- 
trate is set aside. > 

Derbyshire, C. J.—I agree. 

D. Rule mace absolute, 
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CALCUTTA HIGH COURT 
Civil Appeal No. 845 of 1-36 
February 10, 1937 
CUNLIFFE AND HENDERSON, JJ. 
SAHEDALI MIRDHA AND OTAERS 
— APPELLANTS 
versus 
leaMPEROR—Opposite Party 
Criminal Procedure Code (Act V of 1898), ss. 154, 
162—-Information orally given not reduced to writing 
by Police Officer—Investigation commenced—S. 162, if 
applies to statements made by persons examined by 
him—Criminal trial—Jury- Attack by armed men on 
unarmed men--Death of some—Direction to jury te 
consider accused's cases under ss. 304, 108, Penal Code 
FA XLV of 1860) — Misdirection, if constitut- 
e 


When an information is given orally under s. 154, 
Oriminal Procedure Code, and a Police Officer does not 
reduce it into writing, he is doing what he ought 
not to do and has actedin an irregular way. But it 
- is going too far to say- that while investigating the 
truth or otherwise of the info:mation, he is not carry- 
ingon an investigation within the meaning of 
Chap. XIV of the Oode. He obviously is, and if he is, 
s. 162, applies to the statements made by persons ex- 
amined by him. The improper refusalor omission of 
a Police Officer totake down anoralstatement in 
writing really throws no light whatever on the ques- 
tion whether totally different persons concocted a case 
or not, ' 

Where ona property dispute, there was an armed 
attack against unarmed men resulting in death of 
some persons, and at. the trial instead of directing 
trial for marder, the Judge directed the jury that the 
cases should be considered firstly under the aspéct 
Ser wey are guilty of crimes under s, 304 read with 
s. 149 : : 

Held, that there was a misdirection and nothing 
more puzzling tothe Jury could be imagined. 


Messrs. A. K. Basu and Bireswar, forthe 
Appellants. 

Messrs. Khundkar and Ajit K. Dutt, fo 
the Crown, ` 

Henderson, J.—The appellants have 
been’ convicted of ricting; one of them, 
in addition, has also been convicted under 
s. 826, another under- s. 325 and another 
under s. 324, Indian Penal Gode. The case 
was a Very ordinary one. The rioting was 
owing to one of those disputes over land 
which so freqtently happen in the District 
of Faridpur. In view of the order, which 
we propose to make, it is not necessary to 
go into the facts of the case in any detail. 
Plaintiff Witness No. 10, Imendi choukidar, 
arrived at the thana and reported the oc- 
curence to P. W. No. 21, the Sub-Inspector 
of Police. 
statement of the choukidar in writing. 
Later on another witness named Sukur, 
P. W. No. l, also.arrived at the thana. -His 
statement which was recorded in writing 
was regarded by the prosecution as the 
first information report and was allowed 


to go in full before the jury. It has, there- . 


t ay oe . à an, s 
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fore, been contended that this statement 
was inadmissible in evidence in view of 
the, provisions of s. 192, Criminal Procedure 
Code, and that the case ought to be re-tried. 
Now, in my opinion, it would be perfectly 
idle to’ contend that the conduct of the 
Sub Inspector is above suspicion. It was 
the duty of the P.W. No. 10 to report a 
cognizable offence at the thana and. he 
did so. The reason given by the officer 
for not recording his statement as the first 
information are so flimsy -that I cannot 
possibly accept them as genuine reasons 
and I can only suppose that for reasons 
best known to himself this officer preferred 
to wait, with the result that a statement 
was eventually taken from P. W. No. No. 1. 
But although the Poiive Officer did notre- 
cord the statement of the choukidar, he 
started the investigation and had done a 
gocd deal in connection with it before 
the statement of Sukur was recorded. W hat- 
ever may be the technical legal position, 
there can be no doubt whatever that this 
statement of Sukur was recorded in the 
course of the de facto iovestigation. 

On behaif of the Crownitis contended 
by the.learned Deputy Legal Remembran- 
cer that the legal investigation did not 
really start until Sukur’s statement was rè- 
corded, because under s. 154, the officer- 


. in-charge of the thana was bound to re- 


duce the substance of the information into 
writing. In support of this, reliance was 


. Placed on certain observations of the learn- 


ed Judgesin Dargahi v. Emperor (1). That 
decision has been disapproved of by the 
Judicial Oommittee of the Privy Council 


- with regard to the point upon which the 


case was actually decided and is, there- 
foie, no good law. The present matter 
was never anything more than obiter dictum. 

The lsarned Judges in dealing with it 
based their opinion upon the special facts 


‘of the case and I am by no means cone 


vinced that they intended to lay down 
that the investigation did not commence, 
because the Sub-Inspector did not.comply 
with the provisions ofs.154. If they did, 
I canonly say with great respect to them 
that I should not be able to concur in such 
an opinion. If. we were to give effect to 
the contention of the learned Deputy Legal 
Remembrancer, there can be no doubt that 
startling results would follow. 

In the first place, it would be open to 
any investigating officer to render the 
provisions of s. 1.2, entirely nugatory by . 

(1) 52 C 499; 88 Ind, Cas. 733; A IR 1925 Cal, 831; 26 
Cr; Ld 1213, i 
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refusing to take down any statement in 
writing until the investigation was com- 
pleted. In the second place, he would not 
have any of the powers without which the 
investigation could not be carried at all. 
‘Witness could refuse to answer questions 
and so forth. I have no doubt myself that 
even an information is given orally under 
s. 154 anda Police Officer does not reduce 
‘it into writing, be is doing what he ought 
not to do and has acted in an irregular way. 
But it is going too far tosay that while in- 


vestigating the truth or otherwise of the in- ` 


formation, he is not-carrying on an investi- 
gation within the meaning of Chap. XIV of 
the Code. He obviously is, andif he is, s. 162, 
applies to the statements made by persons 
‘examined by him. It is obvious that each 
case must depend on iis own facts and in 
the course of his ‘argument the learned 
‘Deputy Legal Remembrancer 
that in his opinion the test of common 
sénse ought tobe applied. If we are going 
to apply that test here, I imagine that 
everybody would agree that the informa- 
tion given by the choukidar was the first 
information repertin this case. That being 
80, the learned Judge was wrong in allowing 
the statement made by Sukur to go to the 
jury. It was, however, urged on behalf 


of the Crown that no harm has been done ~ 


‘by theimproper admission of this evidence. 
‘I am bound to say that in my opinion 
-Mr. Basu was rather unkind to the learned 
Judge. when dealing with the way in which 
he put this part of the case before the 
jury. Itis really the prosecution who are 
entitled to complain aboutit. All that the 
. learned Judge did was to urge in repeti- 
tion after repetition that in view of the 
‘information the jury ought to view the 
ee case with suspicion. He says 
this : 

“The defence pointed out that this conduct on 
the part of the Daroga in such a heinous offence 
to wait for the arrival of Bukur was objectionable 
and that this conduct led to concoction of a case 
against the accused persons as well as the story 
of the place of occurrence.” 

It seems to me that the improper re- 
fusal or omission of a Police Officer to 
take down an oral statement in writing 
really throws no light whatever on the 
question whether totally different persons 
concocted a case or not. The learned 
Judge put altogether far too much stress 
on this aspect of the case. The real point 
“js not what the learned Judge said but 
what the jury did. It is impossible for us 
. to know whether or not they relied upon 
the statement in order to bring in their 
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‘which has just been given by my-leained 
_brother and I respectfully adopt the rea- 


_misdirections here. 
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verdict of guilt. The learned Judge cer- 
tainly told them thas it was not substan- 
tive evidence but they may not have 
understood what. he meant by that. Fur- 
ther in view of the way in which he 
actually dealt with this statement, I should 
not be at all surprised if the jury did in 
fact consider it as substantive gvidence. 


‘Suffice it to say, for all we know to the 


contrary, this evidence which was improperly 
admitted may have turned the scale against 


‘the appellants and we think that there 


ought to be a re-trial. We, accordingly, 


allow these appeals, set aside the convictions 


and sentences and direct that the appellants 
be re-tried. Those of the appellants, who 
are on bail, will remain on the same 
bail pending the re-trial. The other 


‘appellants will be treated as under-trial 


prisoners. 
Cunliffe, :J.—I agree with the judgment 


sons he has set out in his judgment as to 


-why there should. be a new trial in this 
` case, 
_Judge was responsible in addision to the 
. misdirection to which my learned brother 


I am of the opinion, that the learned 


has called attention for other very grave 
He-was trying the 
type of case with which I am sure he is 
very familiar indeed. It was the.kind of 
crime that is constantly occurring in the 
Bengal mofussil. 
Two sets of people had a difference of 
Opinion with regard to two properties, In 
this particular case the matter was sub- 
mitted to local arbitration and afterwards 
the party who considered that their case 
had not been properly dealt with ways 
laid the members of the other party. The 
learned Judge in his presentation of the 
undisputed facts in the case sets them.out 
very clearly. He shows how as the un- 
armed party were going home they were 
set upon by the armed party among whom 
were the accused and the party were in 
number, so the learned Judge says, about 
30 to 35. As a result of this attack, the 
deaths of the people took place. One was 
by name Kadem Ali and the other was 
known as Korban—and as learned Oounsel 
who did not quite rightly take us through 
the whole evidence -in the case Dow 
reminds me that it was even worse than 
that—there was a third man by the name 
of Jabbar who was also killed. It further 
appears that after Kadem and Korban 
had been severely injured- when their 
friends wished to take them away to be 
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medically treated, the attackers refused 
to let them go and it was also shown that 
as a result when they were allowed to be 
taken away, one of them died on the boat 
and the other died some time later. Those 
are very simple and very familiar circum- 
stances unfortunately in the district. How 
did the learned Judge deal with this ? 
Instead of putting the named persons 
upon their trial for murder, he resorts to 
his old form of misdirection in a slightly 
altered form, this time by directing the 
jury that they were to consider the 
accused’s cases firstly under the aspect 
that they are guilty of crimes under s. 304 
yead with s. 149. Anything more puz- 
ging to a jury I cannot imagine. Sec- 
tion 304 is the culpable homicide section of 
the type which does not amount to murder. 
As I had cccasion to’ point out yesterday, 
it was based upon qualifications to culp- 
able homicide where there are certain 
exceptions taking it out of the murder 
-Section and putting it into this section 
which. one would describe in the United 
Kingdom as being manslaughter. That is 
what the jury had first to decide whether 
this attack amounted ‘to culpable homi- 
cide not amounting to murder, (why not 
amounting to murder Ido not know), and 
then alongside of it they have got to make 
up their minds as to whether this crime 
was committed with an intention at the 
back of the minds of the perpetrators of 
being guilty of a common desire to riot. 
On another occasion when we were deal- 
ing with the learned Judge's charge, he 
mixed up the culpable homicide section 
(s. 304) with s. 34, which was perhaps a 
-little easier for the jury to understand. 
I desire to say that when the absconders 
are tried (if they ever are) the learned 
Judge who presides at the re-trial should 
consider very carefully whether he will 


not ask the jury tLe simple question as to ` 


whether those persons who the evidence 
shows, caused the death by their action were 
not guilty of murder pure and simple. 

I also wish to say that I think the case 
should further be considered in the light 
of what was the effect in law of prevent- 
ing these persons who had been so badly 
wounded frim being taken away to be 
properly treated. My own view is that 
the jury might well decide that if persons 
who have caused injuries to cthers, from 
malice aforethought, allow them to be 
stopped from receiving proper treatment, 


that is an action which in itself may be’ 


, considered on the murder basis. It is 
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quite obvious that if those persons had 
kept the wounded men long enough in 
their forcible custody, they would have 
died on their hands. As it was they died 
some time later and their forcible deten- 
tion may have had something todo with 
their death The charge is a terribly long 
one. It amounts to well over 50 pages of 
close written type and we are never cere 
tain in these cases whether this is the 
actual charge which was delivered to the 
jury or not. Learned Counsel who appears 
for the appellants rather suggests to us 
fiom his recollection, as he was present at 
the trial, that the version which we are 
now considering is an expanded copy of 


-what was actually said to the jury in 


Bengali translated and elongated into 
English. Whether it is an exact copy or 
whether it isa slightly inflated copy, I do 
not know. But [ do know this: that if 


‘J had been a juror sitting there and if 
I had been forced to listen to this charge 


for as long 4s these jurymen were kept 
listenting to it at the end of the learned 


- Judge’s speech, I think I should have been 


so muddled in my mind that I should 
have been unable to have given as sensi- 
ble a verdict as they did. For these 
reasons, I agree that it is absolutely essen- 


' tial that there should be a new trial. 


N. Re-trial ordered. 


NAGPUR HIGH COURT | 
Second Civil Appeal No. 235-B of 1934 
September 30, 1936 
Bosz, J. 

SHANKARSA AND OTHERS —APPBLLANTS 
versus 
PUNAMOUAND AND OTAERS — 


. RESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Arts. 142, 
144—Suit for possession after dispossession—Ap- 
plicability of Art. 42—Onus—Nature of proof to 
be adduced by plaintiff—Mazxtm—‘Posasession follows 
titie’—Scope of —Presumption—Art. 144, when applies. 

A plaintiff who comes Into Court and asks for pos- 
session is bound to disclose a title to the property or 
at the very least prior possession and a vague state- 
ment to the effect that the land ‘came into the owner- 
ship of the plaintiff’ without disclosing how, is not 
a disclosure of title, not even of a possessory title. 

Article 142, Limitation Act, applies toa suit brought 
for possession of property after its dispossession by 
the defendant, and the Article applies, irrespective of 
the allegation in the plaint, the moment the plaintiff 
establishes dispossession or discontinuance of pos- 
session though he can assign no dateto it. The onus 
is on the plaintiff to prove not only his title but 
also possession within 12 years of suit. Bindhya- 
chal Chand v. Ram Gharib Chand (2), Mohima 
Chunder Mozumdar v. Mohesh Chunder Neogi (3) and 
Mohamad Aman Ullah Khan v. Badan Singh (4), 
relied on. Jiji Bai v, Zabu (5), dissented from. [P 
272, col, 2. ` ; ' 


272 

The maxim that ‘possession follows title’ like all 
other legal maxims is only a means of gathering a 
namber oflegal rules together under a convenient 
heading and must, in every case, be read subject to 
the limitations imposed by the actual rules them- 
selves, It is applicable in cases where proof of 
actual physical possession cannot reasonably be 
expected, ag for instance, in the case of waste lands, 
It isalso applicable’ in cases where two persons 
simultancously enter upon property, as for instance, 
two ‘persons entering upon a field from opposite 
directions at the same moment. Then the person in 
whom the title resides is deemed to bé the person in 
actual possession andthe other is regarded as a 
trespasser. Or again the maxim can be called into 
play in the case of successive trespassers who do 
not claim through each other and who for sme 
reagon are not entitled totack the possession of one 
on to the other. The possession of the person with 
title is then deemed to revive, for, however, short a 
time, in the interval between each successive tres- 
passer. It can be invoked also when nothing is 
known about possession one way or the other. The 
ordinary presumption thatthe owner ‘is in possession 
then, applies. These rules donot ordinarily forma 
substitute for the evidence which must be adduced 
‘in all ordinary cases where overt acts of posses- 
sion aré usual and possible. They are resorted 
to in such cases only because evidence in the ordi- 
nary way cannot reasonably be expected or because 
it is not adduced by either side. They are not meant 
to relieve a party ofthe burden of proving posses- 
sion by ordinary means in cases where the property 
is capable of actual physical ‘possession and there 
is either an admission or proof of dispossession. [p. 
272, aol. 2.] : 

Article i44 being a residuary article cannot be 
applied when some other article is applicable, 
Mahamad Aman Ullah Khan v. Baden Singh (A). 
referred to. s 


_§. 0. A. from the appellate decree of the 
Court of the 8rd Additional District Judge 
Amraoti, dated September 29, 1934, in Civil 
Appeal No. 38-A of 1934 confirming the 
decree of the Court of the Ist Sub Judge, 
Second Class, Amraoti, dated August 10, 
1933, in O. 8. No. 55 of 1930. 

Mr. J. Sen, for the Appellants. 
` Mr. N. T. Mangalmoorti, for. the Respond- 
- ents. ` i 
Judgment.—The suit is for possession 
` of a field and for mesne profits. Tne plaint- 
- iffs’ case as set forth in the plaint: is 
exceedingly vague. They state that the 
- field in suit 
_ “came into their ownership from October 2, 1920, 
' and that the defendants without any right cultivate 


the field and that the cause of action arose on 
October 2) 1920.” l i 


‘It is impossible to make out from this 


-: whether the plaintiffs claim any title to- 


the land, and if so, what and also whe- 
ther they ever claim to have been in pos- 
session. As it stands the plaint is liable 
to be dismissed as disclosing no cause of 
action. A plaintiff who comes into Uourt 


and“ asks for’ possession is bound to dis- 
' Close a title to the property or at the very - 
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least prior possession and a vague state- 
ment to the effect that the land ‘‘came 
into the ownership of the plaintiff” without 
disclosing how, is not a disclosure of title 
not even of a possessory title. - 
However, the matter was cleared up in 
the rejoinder. The plaintiffs stated there 
that the field had originally beloiged to 
two. perscns Nathmal and Ramdayal who 
sold it to one Abdul Latif on June 27, 1909. 
Abdul Latif was unable to pay tae full 
purchase price and:so mortgaged the field 
to his vendors on the same day, but Abdul 
Latif continued in possession. In due 
course. the mortgagees sued on their mort- 
gage and foreclosed and -obtained posses- 
sion on September 16, 19.0. The plaintiffs 
who are the heirs of Nathmal and Ramdayal 
leased out the- field to certain lessees 
during the years 1920-21 and 1921-22 and 
they say they have been in possession 
during these two years through these 


' leasees. 


What happened after this is not dis 
closed in their pleadings but since the 
plaintifs sue.for possession, and since they 


-claim to have been in’ possession down 
-to the year 1922, it is obvious-they must 


admit dispossession. Consequently if this 
interpretation of the pluint is correct, the 


“guit is clearly for possession after dis- 


possession, That being so Art: 142 of the 
Indian Limitation Act applies and the 
plaintiffs are bound to prove not only title 


- but also a subsisting title, that is to say, 
- possession within 12 yearsof suit. 


The learned Judges in the Courts below 


- reversed this rule and placed the burden 


on the defendants of proving adverse pos- 
session, applying Art. 144. Their reason- 
ing is that possession is taken to follow 
title and that consequently as soon as 
title is proved, possession will be presum- 
ed, and that the burden then shifts to the 
defendants to disprove this- by proof 
of adverse possession. | 

In my opinion this is a misapplication of 
the maxim that possession - follows title. 
The maxim like all other legal maxims is 
only a means of gathering a number of 
legal rules together under a. convenient 
heading and must in every case be read 
subject to the limitations imposed by the. 
actual rules themselves. It is applicable 
in cases where proof- of actual . physical 
possession cannot reasonably -be expected, 
as for-instance, in the case of waste lands, 
It is also applicable in cases where two 
psisons simultaneously enter upon property, 
as: {or instance, two persons entering upon 


smem 
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a field from opposite directions at the 
same moment. Then the person in’ whom 
the title resides is deemed to be the 
person in actual possession and the other 
is regarded asa trespasser. Or again the 
maxim can’be called into play in the 
case of successive trespassers who do not 
claim through each other and who for 
-some reason- are not entitled to tack the 
possession of one on to the other. The 
possession of the person with title is then 
deemed to revive, for, however, short a time, 
in the interval between each successive 
trespasser. It can be invoked also when 
nothing is known about possession one 
way or the other. The ordinary presump- 
tion that the owner is in possession then 
applies. 

There are other instances also, but these 
are only rules for determining actual pos- 
Session in difficult and doubtful circum- 
stances, and do not ordinarily form a sab- 
stitute for the evidence which must be 
adduced in. all ordinary cases where 
overt acts’ of possession are usual and 
possible. They are resorted to in such 
cases only because evidence in the ordinary 
way cannot reasonably be expected or 
because it is not adduced by either side. 
They are not meant to relieve a party of 
the burden of proving possession by 
ordinary means in cases where the property 
is capable of actual - physical possession 
and there is either an admission or proof 
of dispossession. l 

The ruling in Kanhaiya Lal v. Ghirwar 
(1) on which the learned Judge of the 
lower Appellate Court relies has been over- 
ruled by a Full Bench of the Allahabad 
High Court in Bindhyachal Chand v. Ram 
Gharib Chand (2), I respectfully agree 
with Sulaiman, O. J., that the views enunciat- 
ed by the learned Judges in the former 
case are unsound and that they are oppos- 
ed to the Privy Council decisions in 
Mohima Chunder Mozumdar v. Mohesh 
Chunder Neoghi (3), and Mahamed Aman 
ullah Khan v. Badan Singh (4). The 
obiter dictum of Niyogi, A.J. O. in Jiji 
Bai v. Zabu (5), is, if I may say so 
with respect, equally unsound. The learned 
Additional Judicial Oommissioner held 

) 51 A 1042; 119 Ind. Cas. 6; A I R 1929 AU. 753; 
Ind. Rul. (1929) All. 966; (1929) A L J 1105. 
oT At eek re or Oas.1;7 RA 302; (1934) A 
Cees. 4 All, 993; I8RD 541;934) A 

(3) 16 O 473,161 A 23; 5 Sar, 321 (PC). |- 

(4) 17 O 137; 16 I A 148; 23 P R 1890; 5 Sar. 412; 13 


; Ind. Jur, 330 (P O). | : 
1983 80 NUR 18 at’ p, 23; 150 Ind. Gas, 679; A IR 


3 Nag. 274;7R N l4. 
71—35 & 36 
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that the suit before him was not one for 
possession upon dispossession. The plaint- 
ifs there had never been in possession. 
They claimed as heirs of the original 
owner and no question of ,dispossession 
arose. It is clear on those facis that 
Art. 142 could not have applied, as indeed 
he held, and the remarks of the learned 
Additional Judicial Gommissioner in the 
eee connection are of a passing nature 

ased on Kanhaiya Lal v. Ghirwar (l) 
wiich has been quoted there and which 
has been over-ruled by the Full Bench 
in Bindhyachal Chand v. Ram Gharib 
Chand (2). ` 

Article. 144 is a residuary article and 
so cannot be applied when some other 
articleis applicable. Mahamad Amanulla 
Khan v. Badan Singh (4). Art. 142 
deals with a case when a plaint- 
iff while in possession of the proparty 
has been dispossessed or has discontinued 
the possession, and so whenever this is 
proyed or admitted that article must 
apply, and in my opinion, it-will apply irres- 
pective of-the allegations in the plaint. 
Of course what is stated there will, to a 
large ‘extent, determine the initial onus, 
but the moment the defendant establishes 
dispossession or discontinuance of posses- 
sion then even though he can assign no 
exact date for it Art. 142 will apply. 

I cannot ses how the defendant can be 
in a worse position than he would have 
been if the plaintiff had admitted dis- 
possession in his plaint. As I see it 
the burden would, in such a case, shift to 
the plaintiff and he would have to prove a 
title which was subsisting at the date of 
the suit. As Findlay, J.C. said inBhagwan 
Appa Wani v. Shivappa. Wani (6) on a 
question of . court-fees. 

“To arrive at a conclusion on such a point, one 
has, however, to look beneath the mere form and 
verbiage of the plaint and to find out what is its 
real substance.” 

The learned Judicial Ooummissioner pointe 


ed out that in the case before him the 


plaint had been framed so as to suggest 
that both the plaintiff and the defendant 
Were in’ possession of part’ of the joint prop- 
erty and toat all the plaintiff desired was 
merely a change in the mode of enjoyment, 
and he continued: 

“IE however, as in my opinion we must do in a 
case like the presənt, we have regard to the plead: 
ings on record, it is perfectly clear that ia the 
present case the suit is nothing more or less than 
one to enforces a right to share in property on the 
ground that itis joint family property ........ 


ose 23 N L R 73; 101 Ind. Oas. 770; A I R 1927 Nag, 


i . “ 


574. 


‘(In those circumstances, even if the plaintiff has 
chosen to ignore a patent fact like the above and 
to frame his suit in a manner which, on a super- 
ficial view, suggests that he is merely claiming 
a right to a different mode of enjoyment of the 
property, the Oourt, in my opinion, must have 1e- 
gard to what is in effect, the real substance con- 
tained in the plaint as compared with the mere 
impression one might derive on a superficial view 
from the language used therein”. 

The principle applies with equal force 
here, where as I have said the plaint 
studiously avcids any mention of either 
possession or dispossession. 1 cannot see 
why the fate of partics to a suit should 
have to hang on just a flourish of the 
pen instead of having to depend as, in 
my opinion it should, upon actual facts 
irrespective of the stage at which they may 
happen to come to light. Article 142 ap- 
Pears to lend no countenance to such a 
suggestion. 

This is also the view of the learned 
Chief Justice in the Allahabad Full Bench 
which I have just cited. He states at 
Pp. 2807:— 

“Ordinarily an owner of property is presumed to 
be in possession of it, and euch presumption Is im 
his favour where there is nothing to the contrary. It 
would, therefore, follow that an owner of property starts 
with the presumption in his favour that he is in 
possession of his property. But where the plaintiff 
admits that hehas been dispossessed by the defend- 
ant or, at any rate, it is found in the case that he 
has been dispossessed and is not in possession at 
the time when he brings the suit, then he cannot 
start with the presumption in his favour that the 
possession of the property was with him.” 

I respectfully agree. 

I have dwelt at length on this because 
the entire case hangs on this question. 


Both the lower Courts hold that the plaint- 


iffs have proved their title but they differ 
about possession. They are agreed that 
the plaintiffs’ predecessors parted with 
possession on June 27, 1909, when the prop- 
erty was sold to Abdul Latif. The first 
Court holds that the plaintiffs never obtain- 
ed actual possession either on Septem- 
ber 16, 1920, the date given in their re- 
joinder or on October 2, 1920, the date 
mentioned in the plaint, also that Abdul 
Aziz, the defendants’ predecessor, was in 
possession on February 8, 1922. The 
lower Appellate Court does not examine 
this position at all and merely states that 
in accordance with the decree passed 
against Abdul Latif, the plaintifis obtained 
possession on October 2, 1420. 

But ihat is not the point. It is no use 
obtaining possession against Abdul Latif 
unless he was in actual possession of the 
property, or any iate, had a subsisting 
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title to it at the time. There is rto finding 
that the plaintifs ever obtained actual 
possession of the property or that Abdul 
Latif was in posession within 12 years of 
suit, and unless the plaintiffs suecced in 
establishing that they cannot succeed. 

As there was no finding on the point I 
allowed Counsel to take me through the 
evidence. There are only six witnesses In’ 
all 3 on each side. On the plaintiffs’ side 
Jeoraj (P. W. No. 1) is the only one who 
speaks about possession and he admits in 
cross-exemination that he does not know 
whether Abdul Latif was “in possession of 
full 8 annas ora portion thereof”. Iu the-exa- 
mination chief in he says no'hing about pos- 
Session except that the plaintiffs were put 
in possession. on October 2, 1920 The 
only other evidence in point is the perepa- 
traka (Ex. P. 4), and that contains a note 
saying that the plaintiffs’ names have been 
wrongly entered and that they are not in 
actual possession. The learned Judge who 
saw this witness and recorded his evidence 
has not relied on him on this point, and 
holds that actual possession was not deli- 
vered. For the five reasons given by him 
in para. 5 of his judgment, I agree that the 
plaintifis never obtained actual possession 
and that there is no proof that Abdul Latif 
was in possession within 12 years of the 
suit. 

The defendants’ evidence is against the 
plaintiffs and supports their own case. Their 
witnesses have been disbelieved, but that 
is neither here nor there for the plaintiffs 
must succeed on the strength of their own 
title and not on the weakness of the defend- 
ants. Therefore although the plaintifis have 
established their title, their suit must fail 
because they have not proved a subsisting 
title and have not proved possession with- 
in 12 years of the suit. 

The appeal is allowed and the decrees of 
both the lower Courts are set aside. The 
Plaintiffs’ claim is dismissed with costs in 
all the three Courts. 

D. Appeal allowed. 
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BOMBAY HIGH COURT 
Criminal Revision Application No. 386 
of 1936 
February 11, 1937 
Beaumont, ©. J. AND N. J. WADIA, d. 

In re ANANDI MAHAR—-APPLICANT 
Bombay Children Act (XIII of 1924), ss. 7, 51— 
Proceedings under s. 7, if can be initiated by puta- 
tive father--Order under s.7-—Appeal to District 
Magistrate—S. 51 (3), if applies to appellate order— 

Revision to High Court, if lies against such order. 
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Under 8.7 ofthe Bombay Children Act, the only 
. persons who can move the Court are a Police Officer 
or other person authorized in this behalf in accord- 
ance with rulesmade by the Governor in Council, 
Those persons include Probation Officers and certain 
other persons, but notan alleged putative father who 
has no locus standi to start proceedings. : 
- Sub-s. (3) of s. 51, Bombay Children Act, is in 
terms an enabling section and not a disabling sec- 
tion, and®if it purports to restrict in any way the 
High Court's powers of revision, it does so only by 
implication. As powers of revision are conferred 
by statute, it would be wrong to hold that they have 
been limited by implication when they have not 
been limited by any express words. Sub-s. (3) does 
not, strictly speaking, apply to an order passed by 
a District Magistrate on appeal against the order 
made under s.7 ofthe Act. The High Court can 
revise such order in revision, 

Or. R. App. against the order of the Dis- 
trict Magistrate, Poona. 

Messrs. T. M. Guido and Joachim Alva, 
for the Applicant. 
_ Messrs. G. C. O'Gorman, C. B. Agarwal 
and B. G. Thakor, for the Opposite Party. 
_ Beaumont, C. J.—This is an application 
in revision against an order made by the 
District Magistrate of Poona under the 
Bombay Children Act, 192: It appears 
that the original applicant, who alleges 
that he is the father of the three children 
of the respondent, Anandi, but who failed 
to prove that fact, instituted proceedings 
under s.7, Bombay Children Act, and on 
those proceedings the Magistrate made an 
order directing that the three children 
should be placed under the care of Revd. 
Mother Superior of the Mount Mary 

Convent High School, Bandra, for a period 

of three years, and the mother was to pay 
the boarding and other fees. Then the 
mother’s right of access was restricted by 
the order which states that 

“the children should be continually under the care 
of the Revd. Mother and not allowed to go home for 
their holidays, But their mother only may be permit- 
ted to visit them and correspond with them accord- 
ing to the rules of the Convent, All letters addressed 


to them or by them should pass though the hands of 


the Revd, Mother.” 

The mother did not object to that order 
and she does not now object to it, but 
the applicant appealed from that order to 
the District Magistrate. Whether a person, 
who alleges, but fails to prove, that he is 
the father of a child, has any locus standi 
to appeal, may be a question. In point of 
fact, the whole proceedings seem to me to 
have been somewhat irregular. 

Under s.7 of the Act, the only persons 
who can move the OUourt are a Police 
Officer or other person authorized in this 
-penalf in accordance with rules made by 
the Governor-in-Council. Those . persons 
include: Probation Qfficers and certain 
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other persons, but not an alleged putative 
father. So that, strictly speaking, the 
applicant had no. locus standi in the first 
instance. However, the Court does seem 
to have asked the Probation Officer to 
make certain enquiries. It may be, there- 
fore, that the Court having knowledge of 
the condition of these children induced 
the Probation Officer to take action under 
s. 7, in which case the proceedings would be 
regular. 

' In appeal, the District Magistrate upheld 
the order except in tbis respect that he 
limited the visits of the mother to not more 
than two per year, and the mother applies 
in revision from that order because she 
objects to that limitation. l 

' The first point taken by the respondent 
is that no revision application lies under 
g 5L of the Act. That section provides 
that against certain orders an appeal may 
be brought to a District Magistrate, 
and it also provides that: “No appeal 
shall lie from any order passed in any such 


appeal”. 
a (3) of 


Sub-s. 

that : - : 
“Any order passed under the provisions of this Act 

i j may be 


and not subject to appeal under sub-s. (l), 
revised by the High Court.” aa 
“The order sought: to be revised in this 
case is the order of the District Magistrate 
made in appeal, which is not subject to 
appeal under sub-s. (1). So that, strictly 
speaking, sub-s. (3) does not seem to apply 
to an application to revise this particular 
order. In any case, however, sub s. (3) is 
in terms an enabling section and nob 8 
disabling section, and if it purports to 
restrict in any way the High Court's powers 
of revision, it does so only by implication. 
As those powers of revision are conferred 
by statute, it would be wrong to hold that 
they have been limited by implication when 
been limited by any express 
words. Ithink, therefore, that we have 
the matter in revision. 
(After discussing evidence the judgment 
concluded ). I think that the proper order in 
this case is to set aside the order of the 
District Magistrate and to restore the order 
of the trial Court. 

N. J. Wadia, J.—I agree. 

D Order get 


that section provides 


aside. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 146 of 1933 
December 13, 1936 
Kina, J. 
RATHNAMMAL alias RAJAMANI 
AMMAL—PLalNTIF¥—APPELLANT 
VETSUS 
Tus SECRETARY or STATE por 
INDIA ın COUNOIL— DEFENDANT 
— RESPONDENT 
Madras Irrigation Cess Act (VII of 1865), s. 1(b), 
proviso—‘Source’, meaning of—Ryot owning land 
classified as single crop wet—Crops grown throughout 
Fasli receiving water—Assessment to penal water rate 
— Legality of. 
The word ‘source’ in the proviso tos. 1 (b) of the 
Madras Irrigation Cess Act,has a more extended 


meaning than some such body of water asa tank or 
a channel. 


_Where the land of a ryot has been assessed as a 
single crop wet land and the rate of assessment is 
calculated on the assumption that he will require 
water ouly forthe normal length of time required 
for the growing ofan ordinary wet crop and not 
for the crop which was actually grown and which 
would require water throughout -the year, if he 
has actually taken a year’s supply of water instead 
of a more restricted supply which would have been 
available to him during afew months, then he has 
been taking, without due authority, water from a 
source which is inessence both different from and 
in addition to the source which has been assigned 
by the Revenue Authorities for the irrigation of 
his-land and his assessment to penal water rate on 
the ground that he has taken water without due 
authority from a source in addition to that which 
has been assigned by the Revenue Authorities to 
his land is proper; Krishna Row v. Collector of 
Kistna (1), applied. . 

S. C. A, against the decree ofthe Court 
of the Subordinate Judge of Coimbatore, 
in A. S. No. 7 of 1932, preferred against the 
‘decree of the Court of the District Munsif 
of Tiruppur in O. S. No. 637 of 1930. 

Messrs. T. M. Krishnasamy Ayyer and 
K. S. Sankara Ayyer, for the Appellant. 

The Government Pleader, forthe Res- 
pondent. l 


Judgment.—This second appeal raises 
an interesting point with regard tothe in- 
terpretation of the proviso to s. 1 (b) of 
the Madras Irrigation Cess Act of 1865. 
The appellant here is a ryot owning certain 
land which has been classified as single 
crop wet. He has, however, been growing 
upon this land certain erops which have 
remained upen the land throughout the 
whole Fasli and have received water 
during that period. ‘The Government ac- 
cordingly assessed himto penal water rate 
on the ground that he has taken water 
without due authority from a source in 
addition to that which ‘has been assigned 
‘by the Revenue Authorities to his land. 
Both the Courts below have dismissed his 
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suit and he has now appealed to the High 
Court. The proviso in queslion runs as 
follows: ; 

“No cess shall be leviable under this Ast in res-, 
pect. of land held under ryotwari settlement, 
which is classified and assessed as wet, unless the 
same be irrigated by using without due authority 
water from any source hereinbefore mentioned. 
and such source is different from or in addition to 
that which has been assigned by thee Revenue 
Authorities or adjudged by acompetent Civil Court 
as the source of iriigation of such land.” 


The decision of the appeal would obvious- 
ly turn mainly upon the definition of the 
word ‘source’. It is argued for the ap- 
pellant that ‘scurce’ can only mean some 
such body of water as a tank, cr a channel, 
and that in so far as ihe appellant in this- 
case js taking water not irom any un- 
authorised tank or channel, it cannot be 
said that he is taking water from an un- 
authorised source. [It is, however, clear 
that some more extended meaning than 
this must be ‘given to the word ‘source’. 
For, if source were to be confined to, for 
instance, a channel, then the Government 
would be precluded from laying down 
any regulations which would detine the 
quantity of water, or proportion: of the 
water flowingin that channel, or the- time 
during which the water of that channel 
might be utilised. A case very similar in 
principle came before this Court in Krishna 
Row v. Collector of Kistna (1). There it 
appears that there were two pipes from 
which the water of a certain channel was 
taken tothe lands of the ryot though the 
Revenue Authorities “had authorised the 
ryot concerned in that case to take water 
through one only of those two pipes. The 
ryot, however, had taken water through 
both the pipes and it was held that the 
proviso to 8.1(b) ofthe Madras Irrigation 
Cess Act applied to that case. Clearly of 
course in that case the ryot had taken 
water from the channel from which he was 
authorised to take it. Whathehad done 
was to take a larger quantity of water 
than the Government permitted him to do. 
That, in my opinion, is clearly the situation 
in the present case. No doubt the appel- 
lant is entitled to the water of this parti- 
cular channel for his field. But his land 
has been assessed as asingle crop wet 
land and the rate of assessment is calcu- 
lated on the assumpricn that he will require 
water only for the normal lengtn of time 
required forthe growing of an ordinary. 
wet crop and not for the crop which was 
actually grown and which would require. 
water throughout the year. If he has ace 


qt) 26M Ld 210; 22 Ind. Oas, 692;1 L W 191. 
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tually taken a year's supply of water in- 
stead of a more restricted supply which 
would have been available to him during 
a few months, then it:-seems to me quite 
“clear that he has been taking without due 
authority water froma source which isin 
essence both different from and in addi- 
tion to the source which has been assigned 
by the Revenue Authorities for the irriga- 
tion of his land. I would accordingly 
hold that the decision of the Courts below 
is correct and dismiss this appeal with 
costs. 

(Leave to appeal is granted). 

A-N. Appeal dismissed. 





BOMBAY HIGH COURT 
Criminal Appeal No. 535 of 1936 
March 8, 1937 
BROOMFIELD AND N. J. WADIA, Jd. 
EMPEROR— PROSECUTOR 


VETSUS 
NANDKISHORSINH GAYAPRASAD— 
Å COUSED 
Motor \Vehicles Rules (Bom.), 1915, r. 3 (1) 
—Principles as regards “ plying for hire” apply to 
“letting for hire"—R.2 (1), applicability of —Whe- 
ther applies, where letting is to selected customer 


and not in public place—Leiting by owner—Rule, af ` 
covers the case—Words “in public place”, whether ` 


govern the word “ let”. 

The plying ofa motor vehicle for hire means the 
act of waiting for soliciting custom, and, therefore, 
so soon as any person has hired itthe act of plying 
for hire is complete. This principle as regards plying 
for hire must also apply to letting for the purposes 
of r. 3, Motor Vehicles Rules (Bom.), 1915, The rule 
applies to letting in-public places and this implies 
that the actual transaction of letting must be done 
in a public place where itis- open for any member 
of the public to take the car on hire. It cannot, 
therefore, apply to a case where the letting was to 
a selected customer, and was not done in.a public 
place. i 

The words “in public places “in the rule govern 
the word “let”. The letting referred to in the ru'e 
ig complementary to the plying for hire and the 
rule is intended to cover cases in which the letting 
may be done by one person, the owner of the car, and 
the plying fir hiremay be doneby another person, 
aservant Emperor v. Ganesh Ramchandra (1), Local 
Fund Overseer, Mayavaram v. Pakkirisami Thevan 
(2) and Sardul Singh v. Emperor (3), referred to. 

Cr. A. against an order of the City Magis- 
trate, First Class, Bandra. 

Mr. P. B. Shingne, for the Crown.. 

Mr. H. K. Nargulkar, for the Accused. 

N. J. Wadia, J —Lhis is an appeal by 
the Government of Bombay against the 
acquittal of the opponent by the Oity 
Magistrate, First Class, Bandra. The op- 
ponent was prosecuted for having commit- 
ted a breach of r. 3 (1) of the Motor 
Vehicles Rules by letting his bus for hire 
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without having obtained ’a permit as re- 
quired by that rule. The rule provides 
that subject to the provisions of rr. 7 (5) 
and 7 (5-A), no motor vehicles shall be let 
or plied for hire in public places without 
an owner's permit granted by the District 
Superintendent of Police. The rule men- 
tions the fee to be charged and states that 
the permit shall be in form A set forth in 
the schedule to the rules and that the Dis- 
trict Superintendent of Police shall enter 
on the permit the maximum number of 
passengers, including driver and also 
cleaner, conductor or agent, if any, and 
the quantity of luggage or the maximum 
weight of goods which may be carried at 
any one time by such vehicle. 

The facts of the case were that the op- 
ponent had entered into an arrangement 
with one Mr. Vakil, the Principal of the 
Pupils’ Own School, to bring the pupils of 
the school in his bus from Khar, Vile» 
Parle and Santa Cruz to the school and 
take them back to their homes. The 
accused was paid at the rate of Rs. 4 per 
month for students from Khar, Rs. 3 per 
month for students from Santa Cruz and 
Rs. 2 per month for students from Vile- 
‘Parle, and used to get on an average 
Rs. 120 a month. He admitted that he 
had not obtained a license under r. 3 (1) 
of the Rules from the District Superinten- 
dent of Police. The learned Magistrate 
acquitted the accused holding, on the 
authority of certain rulings of the Bombay, 
Madras and Lahore High Courts, that 
plying for hire implied that there was 
waiting and soliciting for custom in a 
public place, and that as this had not been 
proved, no offence had been committed. 
It is contended by the learned Govern- 
ment Pleader that the rule deals with 
letting as well as with plying for hire and 
that the rulings on which the learned 
Magistrate has relied, deal with the ques- 
tion of plying for hire and do not govern 
the ease of letting with which we are con- 
cerned. 

- In Emperor v. Ganesh Rimchanera (1) 
it was held by this Court that the expression 
“to ply for hire” in r. 7 (1) of the Motor 
Vehicles Rules means to exhibit a vehicle 


in such a way as to invite those who may 


desire to do so to hire it or to travel in 
it on payment of the usual fares, and also 
to ‘offer its use on payment to any member 
of the public, thereby soliciting custom. 

(1) 32 Bom. L R 337; 125 Ind. Cas. 716; A I R 1930 


Bom. 181; (1930) Or. Oas. 485; 31 Or. LJ 931; Tng 
Rul. (1930) Bom. 380. 
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Reference was made‘in the judgment in 
that case toa decision of the Madras High 
Court in Local Fund Overseer Mayavaram v. 
Pakkirisami Thevan (2) and Sardul Singh 
v. Emperor (3). The facts in these three 
Cases were different from the facts we are 
dealing with. In the Bombay case, the ac- 
cused who held a general license under 
s. 6, Motor Vehicles Act, and also license in 
form A under r. 3 (1) entitling him to let or 
ply the hus for hire on a certain road, was 
found proceeding in the bus on a read 
not covered by the license. He was going 
to see the District Superintendent of 
Police in order to obtain an extension of 
the permit contained in his license in form 
A. It was held that he had committed no 
offence as it was clear from the evidence 
that he was driving the bus ona private 
errand and could not be said to have been 
using it as a motor vehicle, meaning a motor 
vehicle let or plying for hire. In the 
Lahore and Madras cases the facts were 
that the accused who held licenses for let- 
ting and plying for hire within certain 
municipal limits were found driving the 
cars outside those limits with passengers. 
It was found in both cases that the cars 
had been let within the licensed ‘municipal 
limits and it was held that the cars could 
not be held to have been plied for hire 
outside the municipal limits where they 
were found because the act of plying a 
motor vehicle for hire can only be done at 
the place_and the time the hiring is effect- 


ed. It was contended on behalf of the. 


Local Board in the Madras case that a 
vehicle plies for hire on a publie road if 
it is made use of as a hired vehicle on that 
road, and that itis not a necessary condi- 
tion that the actual hiring should take 
place upon that road. That contention 
was not, however, accepted and the view 
taken was that the plying of a motor vehicle 
for hire means the act of waiting for 
soliciting custom, and that, therefore, so 
soon ag any person has hired it the act 
of plying for hire is complete. 

Although the facts in these three cases are 
different, it seems to us that the principle laid 
down as regards plying for hire must apply 
to Jetting for the purpcses of r. 3. The rule 
applies to Jetting in public places and 
-this implies that the actual transacticn of 
letting must be done in a public place 


(2) 51 M 527; 106 Ind. Cas. 446; AI R1928 Mad. 
166; 29 Cr. LJ 30; 55 M LJ 213: 27 LW é6;1 L T 
E Te A a I Cr ES 289. 

ah. ; 116 Ind. Cas, 885; A I R 1929 Lah. 
ptt eo LJ 700; 31P L R95; Ind. Rul. (1929) 
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where it is open for any member of the 
public to take the caron hire. It cannot, 
therefore, apply to a case of the kind we 
are dealing with where the letting was io 
a selected customer, viz,the Principal ot 
the school, and was not done in a public 
place. The car clearly was not available to 
any member of the public. We are unable 
to accept the contention of the learned 
Government Pleader that.the words ‘in 
public places” in the rule do not govern 
the word “let” and that the rule covers 
fhe case of any letting whether that letting 
bein a public place and to any member of 
the public or whether it is done in a private 
place and to a selected customer only. In 
our opinion the letting referred to in the 
rule is complementary to the plying for 
heir and the rule is intended to cover 
cases in which the letting may be done by 
one parson, the owner of tke car, and the ~ 
plying for hire may be done by another 
person, a servant In such a case, if the 
rule did not provide for letting as well as 
plying for hire, the owner who let the car 
would go unpunished. In our opinion the 
view taken by the learned Magistrate that 
the accused has not committed a breach 
of s. 3 (1) is correct and the appeal must, 
therefore, be dismissed. 
D Appeal dismissed. 
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NAGPUR HIGH COURT 
Civil Revision Application No. 353 of 1936 
December 22, 1936 
POLLOOK, J. 
JANKTIRAM NANAKRAM— APPLICANT 
versus 
BHAULAL ZAGULAL~ Opposite PARTY 


Promissory note—Note payable on demand—De- ` 
fendant executing it and handing it over to plaintif 
at B— Plaintiff deseribed as resident at M—Note, 
whether payable at M or B. 

A promissory note was executed by the defendant 


‘and handed over byhim to the plaintiff at B. The 


promissory note was payable on demand. The 
plaintiff was described inthe promissory note as a 
resident of M : 
Held, that as ths promissory note was payable on 
demand, the defendant was not bound to pay until 
demand was made,and a demand could be made 
only at Band that it could not beimplied in such 
circumstances that there was any promise to pay 
at the place of the plaintiff's residence, that is, at M 
and that the Court at M had no jurisdiction to try 
suit. Raman Chettiyar v. Gopalachari (1), followed. 
©. App. for revision of the order of the 
Court of the Judge, Small Causes, Malka- 


pur, dated April 25, 1936, in Civil Suit 


“No. 40 of 1936. 


Mr. B. R. Mandlekar, for the Applicant. 
Mr. K. C. Jain, for the Opposite Party, 
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Order.—The plaintiff is suing on a pro- 
missory tote executed by the defendant 
and handed over hy him to the plaintif at 
Buraanpur. The promissory note is payable 
on demand. The plaintiff is described in 
the promissory note asa resident of Malka- 
pur, and he is suing in a Court of Malkapur. 
The question is whether that Court has 
jJurisdictien. It has no jurisdiction unless 
lt can be shown that part of the cause of 
action arose at Malkapur. It is contended 
that there was an implied promise or agree- 
ment that payment should be made at 
Malkapur. As the promissory note was 
Payable on demand, the defendant was not 
‘bound to pay until demand was made, and 
a demand could be made only at Burhanpur. 
| In a precisely similar case Raman Chettiyar 
v. Gopalachari (1), it was held that it 
eannot be implied in such circumstances 
that there is any promise to pay at the 
place of the plaintiff's residence. In the 
present case there seems to me to be no 
ground for holding that there was an im- 
plied promise to pay at Malkapur. The 
| plaintiff had gone to Burhanpur to lend 
i money and there is no reason to presume 
that he would not go to Burhaupur to re- 
. cover the money. The decision in Ram- 
chandra v. Mohanlal (2), is clearly distin- 
guishable on the facts. I, therefore, hold 
that no part of the cause of action arose 
within the jurisdiction of the Court of 
Malkapur. 

The application for revision is, therefore, 
‘allowed with costs, and the plaint must be 
returned to the plaintiff to be presented in 
the proper Court, Counsel's fee Rs. 10. 

D. Revision allowed. 

(1) 31 M 223. 


(2) 26 N L R 300; 121 Ind. Cas. 668; Ind. Rul. (1930) 
Nag. 124; A I R 1930 Nag. 207; IBN L J4. 
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_ LAHORE HIGH COURT 
Criminal Revision Petition No. 386 
of 1937 
April 243, 1937 
BLACKER, J. 
ATA MOHAMMAD— COMPLAINANT 
— PETITIONER 
so 3 versus 
ABDUL RAHMAN AXD OTAERS— 
Oppositgs Parties 
` Criminal Procedure Code (Act V of 1898), ss. 139-A, 
133, 137~—Magistrate taking proceedings under 
s. 139-A, if should be First Class Magistrate— 
Order under s.133 for obstructing public way—Pub- 
lie right of way dented—Proceedings under s.139-A 
should be taken before proceedings under s. 137. 
The Magistrate mentioned in s; 139-A, Oriminal 
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Procedure Oode, must be the Magistrate before whom 
@ porson is ordered to appear under the last sen- 
tence of s. 133 (1) He need not be a First Class 
Magistrate. 

Where a conditional order under s. 133, Criminal 
Procedure Oode, is passed against a person for ob- 
structing a public way, and in an enquiry such oa 
person denies the public right of way, proceedings 
under s. 139-4 should be taken before the proceedings 


under s 137, 

Facts.—Abdul Rahman, Lakha, Nur 
Mohammad and Abdullah applied to the 
Sub-Divisional Magistrate, Rupar, under 
s. 133, Criminal Procedure Code, praying 
that certaiu obstruction on the public path 
be removed. The Sub-Divisional Magis- 
trate passed a conditional order under s. 133, 
Oriminal Procedure Code, on November 7, 
1936. This order was made absolute by 
an order of the Tehsildar, Rupar, dated 
January 15, 1937, Criminal Procedure Code. 
The applicant Ata Mohammad has put 
in a petition against this order under 
ss. 435-433, Criminal Procedure Code. 

The order of the Sub Divisional Magis- 
trate clearly shows that the petitioner had 
created an obstruction in the public path 
by erecting a katcha platform enclosing 
it with heavy wooden pieces. An enquiry 
was made from the petitioner and he stated 
under s. 139-A that there was noright of 
way atthe siteof the obstruction. Now, 
accordingly tos. 139 A, Criminal Procedure 
Code, the learned Magistrate should have 
held an enquiry into this matter first before 
proceeding under s. 137, Criminal Proced- 
ure Code. After the denial mentioned 
above, the Magistrate took the whole evi- 
dence in the case, and in the judgment he 
has undoubtedly dealt with the denial of 
the public right first. However, I think 
the procedure adopted is notin accordance 


with the law. Tne case is submitted to 


the learned Judges of the High Court 
with the request that the order be set aside 
and the Court concerned be asked to com- 
ply with the mandatory provisions of 
s. 139 A, Criminal Procedure Code. 
Order.—I agree with the learned District 
Magistrate that proceeding under s. 139-A 
should have been taken before the pro- 
Counsel, however, 
urges that there is a further irregularity, 
i.e. the s. 139-A only empowers a Magis- 
trate with First Class or higher powers whos 
took cognizance originally, and there is 
nothing in the chapter enabling such 
Magistrate to delegate the part of the en- 
quiry to a Second Olass Magistrate. This 
view doesnot appear to me to be correct. 
The Magistrate mentioned in s. 139-A 
must be the Magistrate before whom the 
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respondent is ordered to appear under the 
last sentence of s.133(1). I accordingly 
accept the recommedation of the learned 
District Magistrate, and setting aside the 
order direct that the proceedings be taken 
afresh by the Second Class Magistrate ac- 
cording to law.. 


D. Order accordingly. 





CALCUTTA HIGH COURT. 
Civil Appeal No. 395 of 1935 
~ November 12, 1936 
Nasim At anp R. O. Mitrse, JJ. 
CHARU CHANDRA MUHURY—-DEOREE- 
HOLDER— APPELLANT ; 


versus 
RAMESH CHANDRA SIL AND oTarRs— 


RESPONDENTS. 

Provincial Insolvency Act (V of 1920), ss. 35, 43, 
78 (2)—S. 35, scope of—Appeal from order of ad- 
judication—Decree-holder's application for execution 
—Whether can exclude period between adjudication 
and_setting aside by High Court in appeal—Annulled 
` under the Act, meaning of. 

. Section 35, Provincial Insolvency Act, contemplates 
also annulment of the order of adjudication on the 
ground that a debtor ought not to have been adjudged 
insolvent and that the order ofadjudication is invalid 
ab its inception. 

The Provincial Insolvency Act gives right of 
appeal to the High Court against the order of 
adjudication. If the High Oourt sets aside the 
order of adjudication by virtue of the power 
conferred on it under the provisions of the Act, 
it certainly does so under the Act. So long as 
the,order of adjudication remains in force, a creditor 
cannot proceed in execution without the leave of the 
Court. There is no difference in principle between 
the setting aside of the order of adjudication in ap- 
peal against an order of adjudication and the annul- 
ment of the order of adjudication under ss. 35, 36, 39 
and 43 of the Act so far as limitation is concerned. The 
disability of the creditor during the period from the 
date ofthe order of adjudication to the date, when 
the order is rendered void in law, is the same in both 
cases, 
` The expression “annulled under the Act” in s, 43 
means annulment by virtue of the power conferred 
under the Act. 

On the adjudication of the judgment-debtor as in- 
solvent, the decree-holder can, in an application for 
execution under s. 78 (2), exclude the period between 
order of adjudication and the order of the High Court 
. setting it aside, Amar Singh v, Imperial Bank of 

India, Jullundur (1), relied on. ` 

. A. from an appellate order of the 
District Judge, Chittagorg, dated February 
28, 1935. 

Messrs. Narendra Kumar ` Das 
Durgesh Prasad Das, for the Appellant. 

Mr. Rohinibenode Rakshit, for the Res- 
pondents. ~ 

Judgment.—This is a decree-holder’s 
appeal in an execution case. The judgment 
debtors objected to the execution on the 
ground that it was barred by limitation. 


and 
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This objection was overruled by the learned 
Sub-Judge. Onappeal by the judgment- 


debtors to the lower Appellate Court the 
learned District Judge has given effect to 


this objection and has dismissed the deeree- 


holder's application for execution as barred 
by limitation. Hence this second appeal. 
It appears that the last execution case 
against the judgment-debtors was Uisposed 
of on September 3, 1929. On January 10, 
1931, the judgment debtors were adjudged 
insolvents by the Insolvency Court at the 
instance of the appellant. They, thereupon 
appealed to this Court against the order of 
adjudication. On July 5, 1933, this Court 
set aside the order of adjudication so far as 
it affected two of them. On October 24], 
1934, that is, after the expiry of three years ` 
from the date of the disposal of the last exe- 
cution case,the present application for exe- 
culion was filed. Itis not disputed that if 
the decree-holder is entitled to deduct the 
period from January 10,1931, to July 5, 1933, 


‘from the date of disposal of the last execu- 


tion case tothe date of the filing of the 
present application, under the provisions of 
s. 78. cl. (2), Provincial Insolvency Act, his 
application for execution will be in. time. 
The point for determination .therefore is 
whether the provisions of the said section 
are attracted to’ the facts of the presens 


case. 

Section 78, cl. (2) of the Act is in these 
terms: : 

“Where an order of adjudication has been annulled . 
under thisAct, in computing the period of limitation 
prescribed for any suit or application for the execution 
of a decree other than a suit or an application in 
respect of which the leave of the Oourt was obtained 


‘ under sub-s. (2),8 28) which might have been brought 


or made but for the making ofan order of adjudication 
under this Act, the period from ‘the date of the order 
ofadjudication to the date of thé order of annulment 
shall be excluded.” . 


Tne contention of the learned Advocate 
for the respondent is that the expression 
“annulled under this Act’ means “annulled 
under ss. 35, 33, 39 and 43 ofthe Act" 
and that it does not contemplate the setting 
aside of -an order of adjudication by the 
High Court on appeal from the order of 
aljudication under s.75 of the Act. The 


. word “annul” has not. been ‘defined in the 


Act, It means “to render void in law”: see 
Short Oxford Dictionary, 1933 Edn. It is, 
however, contended by the learned Advo- 
cate for the respondents that annulment 


presupposes à valid order of an adjudication 


and that where there is no valid order of 


‘adjudication, the question of annulment 
cannot arise. In other words, the conten- 


tion is that if the order of adjudication was 


+ 
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valid at.the time when it was made but it 
is set aside subsequently on certain grounds 
which came into existence after the order 
of adjudication, itis a case of annulment, 
but ifthe order of adjudication was bad al 
its inception and was illegal and the ap- 
plication fot adjudication is dismissed by 
the Court of appeal, it is not a case of an- 
nulment*within the meaning of s. 78, cl. (2) 
of the Act. The obvious answer to this 
contention is that s. 35 contemplates also 


annulment of the order of adjudication ‘on. 
the ground that-a debtor ought not to have © 


been adjudged insolvent and that the order 
of adjudication is invalid at its inception. 
It is next urged by the learned Advocate 
for the respondents that the word “annul” 
is coupled withthe words ‘under the Act” 
and consequently ‘‘annulment under tho 
` Act” must refer to the provisions for annal- 
ment of the order of adjudication contained 
under the head “annulment of order of ad- 
judication” in the Act. Section 43, which 


also empowers a Court to annul the order of 


adjudication does not come under this head. 
The expression “under the Act” means “by 
virtue of the power conferred by the Act.” 
The Act gives right of appeal to the High 
Court against the order of adjudication. If 
the High Court sets aside the order of ad- 
judication by virtue of the power conferred 
on it urder the provisions of the Act, it cer- 
tainly does so under the Act. So long” as 
the order of adjudication remains in force, 
a creditor cannot proceed in executicn 
without the leave of the Court, We do not 
see any difference in principle between the 
- setting aside of the order of adjudicaticn in 
appeal against an order of adjudication and 
the annulment of the order of adjudication 
under ss. 35, 36, 39 and 43 of the Act so far 
as lfmitation is concerned. The disability 
of the creditor during the period from the 
date of the order of adjudication to the date, 
when the order is rendered void in law, is 
tLe same in both cases. We are, there- 
‘fore of opinion, that the expression “annulled 
under the Act" must tender void in law 
whether by the Court of first instance or by 
the Court of appeal below by virtue’ of the 
powers conferred by the Act. 

The appellant is, therefore, entitled to the 
benefit of s. 78, cl. (2), Provincial Insol- 
vency Act, and his.application for execution 
is-not barred by limitation. This view is 
supported by ithe decision of the Lahore 
High Uourt in Amar Singh v. Imperial Bank 
of India, Jullundur (1). The result there- 


(1) 14 Lah. 426; 164 Ind. ‘Cas, 686; AIR 1933 Lah. 
953; 344P L R8123 6R L2 = 
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fore, is that this appeal is allowed, the ordet 
of the learned Diatrict Judge is set aside, 
and that of the learned Subordinate Judge 
is restored with costs throughout, hesring 
fee two gold mohurs. 

N. Appealallowed. 
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OUDH CHIEF COURT 
Application No. 112 of 1936 
September 8, 1937 

i SRIVASTAVA, O. J. 
SAHID ALL AND ANOTHER—— APPLICANTS 
i VETSUS 


Messrs. SIKRE BROTHERS, Coat 
Mrrouants, THRouGH DWARKA. 
PRASAD—Oppositz Party 

Reviston—Ezxercise of jurisdiction by High Court— 
Appeal allowed—Interference by way of revision, if 
proper—Question, whether appeal or revision lay 
doubtful— Party asking to treat application, in case 
no revision was maintainable as appeal — Request 
-granted—U. P. Agriculturists’ Relief Act (XXVII of 
1934), s.5 (2)—Small Cause Court refusing instalment 
—Appeal, where lies. 

High Court in exercising its revisional jurisdiction 
ought not to interfere with an order against which the 
law allows an appeal when the party aggrieved has 
not instituted any appeal. Krishna Datt v. Ram 
Saran (1) and Kunj Behari v. Buij Nath Thakur 
(2), relied on 

But where the question whether the applicants 
should seek their remedy by means of an appeal or 
by means of a revisional application was not alto- 
gether free from doubt so much so that the appli- 
cants in their application itself made the 
prayer that if it is held that an appeal lies in the 
case then the present application may be treated as 
an appeal, the Chief Court acceded to the applicant's 
request, and treated the application as an appeal. 

For the purpose of s. 5 (2) of the U. P. Agricul- 
turists’ Relief Act, the Court of Small Causes 
must be deemed to be immediately subordinate to 
the Oourt of the District Judge and an appeal 
from an order of the Small Oause Judge refusing 
instalments, lies to the District Judge- and not to 
the High Count. 

App. for revision of the order of the 
Judge, Small Cause Court of Lucknow, 
dated August 15, 1936. 

Mr. D. K. Seth, for the Applicants. 

Mr. Jagdish Narain, for the Opposite 
Party. 

Judgment.— This isan application under 
s. 25. of the Provincial Small Cause Courts 
Act read with s. 5 of the U. P. Agricul- 
turists’ Relief Act, against an order of the 
learned Judges of the Court of Small Causes 
Lucknow. 

The applicants applied to the lower Court 
for reduction of interest under s. 30 and 
for the fixing of instalments under s. 5 
of the Agriculturists Relief Act in respect 


-of a decree passed by the Court of Small 


Oauses, Lucknow, The lower Court found 
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that the applicants were agriculturists, but 
it refused to give them any relief because 
the transaction on the basis of which the 
decree was passed was not a loan. The 
applicants have submitted to the lower 
Court's order holding that the applicants 
were nol entitled to claim any reduction 
_of interest. They have, however, applied 
to this Court in revision against the order 
refusing to make the decretal amount pay- 
able in instalment, 

A preliminary objection has been raised 
on behalf of the decree-holder opposite 
party that the application in revision is not 
maintainable. As just stated, the present 
application is confined to a relief for instal- 
ments under s. 5 of the Agriculturiats’ 
Relief Act. Sub section 2 of that section 
provides that if the judgment debtor has 
been’ refused instalments, the order shall 
be appealable “to the Court to which the 
Court passing the order is immediately 
subordinate”. In answer to this objection 
‘it is. contended that the right of appeal 
allowed to. the judgment-debtor does not 
exclude the jurisdiction of this Court to 
entertain revisions against orders of the 
Court of Small Causes, under s. 25 of the 
Small Cause Court Act. A request has also 
been made that in case it is‘ held that the 
revision is not maintainable, the application 
may be treated as an appeal. 

As regards ihe first ground, it is pointed 
out that the position in the present case 
is analogous to a case under s. 24 of the 
Prcvincial Small Cause Ocuris Actin which 
case the Small Cause Courts Act, allows an 
appeal to the District Court. It is further 
pointed out that in Krishna Datt v. Ram 
Saran, 10 O. W. N. 1085 (1) one of the 
learned Judges of this Court relying on a 
decision of the Allahabad High Court, held 
_ that the exercise of the rights of interfer- 
ence under s.25 of the Provincial Small 
Cause Couris Act does not depend on the 
question whether an appeal lies or not. 
My attention has also been drawn to the 
decisicn of another learned Judge of this 
Court in Kunj Behari v. Baij Nath Thakur, 
10 O. W. N. 995 (2) in which also it was 
observed that it cannot strictly be said 
that this Court has no jurisdiction to enter- 
tain an application in revision for the law 
allows a right of appeel. The learned 
Judge further observed as follows:-— 


“I think, however, it may well be said that this 
Court in exercising its jurisdiction ought not to 

(1) 100 W N 1085; 146 Ind. Oas, 993; AIR 1933 
Oudh 477; © R O 204. > ae 

(2) 10 OW N 995; 147 Ind. Cas. 184; A I R 1933 
Oudh 454; 6 RO 251, 
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interfere with an order against which the law 
allows an appeal when the party aggrieved has not 
instituted any appeal.” l 

I am entirely of the same opinion. I, 
therefore, think that I should not entertain 
this application by way of revision. But 
in view of the fact that the question whe- 
ther the applicants should seek their remedy 
by means of an appeal or by means of a 
revisional application was not altégether 
free from doubt so much s) that the 
applicants in their application itself have 
made the prayer thatif it is held that an 
appeal lies in the case then the present 
application may be treated as an appeal, 
I think I should accede to the applicants 


request, and treat this application as an 


appeal. 

The next question is whether the appeal 
lies to this Court or to the Court of the - 
District Judge. As already stated the appeal 
lies to the Court to which the Court pass- 
ing the order is immediately Subordinate. 
In my opinion. the Court of Small Oauses is 
under general subordination of the Court 
of the District Judge. It should also be 
noted that there is only one case namely 
that referred to in s. 24 in which the 
Provincial Smal] Cause Courts Act allows 
au appeal against orders of the Court of 
Small Causes. -This appeal lies to the Dis- 
trict Court and not to the High Court. I 
am, therefore, of opinion that for the pur- 
pose of s.5 (2) of the Agriculturists’ Relief 
Act, the Court of Small Causes must be 
deemed to be immediately Subordinate to 
the Court of the District Judge. 

I, therefore, order that the present -appli- 
cation be returned to the ‘applicants for 
presentation to the Court of the District 
Judge. The applicants will pay the costs of 
this Court to the opposite party. 

D. Order accordingty 





BOMBAY HIGH COURT 
Criminal Revision Application No. 3 of 1937 
February 25, 1937 
Braumont, ©. J. anp N. J. WADIA, J. 
HARILAL GORDHAN—Acousgp— 
APPLICANT 
versus 
EMPEROR— OPPOSITE PARTY 

Criminal trial—Evidence — Witness— Gambling 
cases — Evidence of Police agent, value of —Corrobora- 
tion, necessity of—Evidence Act (I of 1872), ss 45, 
49—Gambling, whether art or science—Satta gambl- 
ang—Slips found in possession of accused unintelligi- 
ble—Polwce Officer, if can merely give opinion that 
such slips must be records of gambling transaction. _ 

In a great many of gambling cases the Police 
agents are not only accomplices, but are also un- 
reliable witnesses, because they are generally paid 


1937 


y gesults. It is alwaysin their interest to secure 
& convictiom in the hope of gettinga part of the 
Ee which may be imposed. Theevidence of a Police 
agent in these cases must always he corroborated 
before it can be acted upon. The case is not improv- 
ed by providing the Police agent with a companion 
and calling him a panch, and in such a case, the evi- 
dence of the panch is not enough to corroborate the 
Police agent 


A charge of gambling like any other criminal 


charge, mugt be proved by prosecution by proper 
evidence. 


It is impossible tosay that gambling is either an 
ie or science within the meaning of s, 45, Evidence 

ct. 

Under s. 49, Evidence Act, a Police Officer might 
give evidence that he has had a long experience 
amongst people who indulged in satta gamblingin a 
particular district, and that from that experience, 
supported by instances which he should be prepared 
to give so as to establish his means of knowledge, he 
was satisfied that asystem or code prevailed among 
such persons, and he might then express an opinion 
(which would be relevant under the section) that the 
slips in question were prepared in accordance with 
that system or codeand had acertainmeaning. But 
he is not entitled merely to express the opinion that 
unintelligible documents found in the room of a man 
charged with gambling must be records of gambling 
transactions. It is forthe Court tc decide what the 
documents mean, and opinion onthe matter can 
only be relevant if made so by the Legislature. 


Ur. R. A. from the conviction and sen- 
tence passed by the City Magistrate, First 
Olass, Ahmedabad. 

Messrs. K. D. Thakor and V. N. Chatra- 
pati, for the Applicant. 

Mr. P. B. Shingne, for the Crown. 


Beaumont, C. J.—This is an application 
in revision in which the accused complain 
of their convictions by the City Magistrate, 
First Class, Ahmedabad, under s. 5, Bom- 
bay Preventicn of Gambling Act, IV of 
1687. The convictions were upheld by 
the Sessions Judge of Ahmedabad, and the 
question is whether on the evidence the 
convictions can be supported. The case 
was tricd summarily, and therefore we 
have no record of the exact evidence given. 
We have only the statement of the eri- 
dence recorded in the judgment of the trial 
Court, and to some extent in that of the 
appellate Court. It appears that a Police 

| agent (usually referred to as a punter) was 
| given a marked five rupee currency note, 
‘und he and a companion went to the place 
of tLe accused, and, according to them, 
handed over the marked currency note as 
| a bet on Abmedabad 5. On the premises 
: of the accused being raided, the markéd 
| currency note was found with accused No. 1. 
These gambling cases no doubt present 
difficulties. People who indulge in gambl- 
ing naturally endeavour to conceal the 
true nature of their operations, and it is 
difficult forthe Police to prove their case. 
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But at the same time, a charge of gambling 
like any other criminal charge must be 
proved by the prosecution by proper evi- 
dence, and one cannot fail to note that a 
false charge of gambling is one very easy 
to frame. I have said in a great many of 
these cases that these Police agents are 
not only accomplices, but are also unreli- 
able witnesses, because they are generally 
paid by results. It is alwdys in their 
interest to secure a conviction in the hope 
of getting a part of the fine which may ‘be 
imposed. The evidence of a Police agent 
in these cases must always be corroborated 
before it can be acted upon. I do not 
think that the case is imprcved by provid- 
ing the Police agent with a companion and 
calling him a panch as was done in this 
ease. The finding of the marked currency 
note is not by itself sufficient to justify the 
convictions. 

The other evidence against the accused 
is the alleged finding on their premises of 
instruments of gaming, which consisted of 
certain slips. Those slips have now been 
translated, and they are by themselves 
quite unintelligible. They certainly do not 
purport. to be records of gambling trans- 
actions. It appears, however, that the 
Police Sub-Inspector went into the witness- 
box and stated that in his view, based on 
experience in other cases, these slips were 
instruments of. gaming. He suggested 
apparently that slip B should be construed 
in such a way that the first entry, which 
is Rs. 20 of Kaku, amounts to the record 
of a bet of Rs 2 on mandi by a man 
named Kaku, though there is nothing 
whatever in the slip itself to suggest that 
that is its meaning: In point of fact, it is 
not the prosecution case that a man named 
Kaku made a bet of Rs. 2, and prima facie 
a mandi transaction is not a gambling 
transaction. So thatthe particular instance, 
which the Sub-Inepector gives as to how 
one slip should be construed, does not 
appear to support the prosecution. But 
the question arises-how far a Police Officer 
is entitled to go intothe box and speak as 
an expert as to the way in which appar- 
ently harmless documents should be inter- 
preted. In my cpinion itis impossible to 
say that gambling is’ either an art or 
science within the meaning of s. 45, Evi- 
dence Act. I think that the only section 
under which evidence of this nature might 
in a proper case be admitted is as. 49, 
which provides so far as it is material: 


“When the Court has to form an opinion as to 
the meaning of words or terms used in particular 
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districts or by particular classes of people, the 
opinions of persons having special means of know- 
ledge thereon, are relevant facts,” 

it may be that under that section a 
Police Officer might give evidence that he 
had had a long experience amongst people 
who indulged in satta gambling in a parti- 
cular district and from that experience, 
supported by instances which he should be 
prepared to- give so as to establish his 
means of knowledge, he was satisfied that 
a system or code prevailed among such 
persons, and he might then express an 
opinion (which would be relevant under 
the section) that the slips in question were 
-prepared in accordance with that system 
or code and had a certain meaning. But 
the Sub-Inspector in this case does not 
appear to have done anything of this sort. 
‘He is not entitled merely to express the 
opinion that unintelligible documents found 
in the room cf a man charged with gam- 
bling must be records of gambling trans- 
actions. It is for the Court to decide what 
the documents mean, and opinion on the 
matter can only be relevant if made so by 
the Legislature. In my opinion the con- 
Victions were not justified on the evidence. 
The application therefore must be allowed, 
the convictions set aside, and the fines 


re-pald. 
N, J. Wadia, J.—TI agree. 


D. Application allowed. 


EED, ppano 


LAHORE HIGH COURT 
Criminal Appeal No. 749 of 1936 
September 18, 1936 
Din MOHAMMAD, J. 

GHULAM QADIR Oonviot—APrELLant 
versus 


EMPEROR—ReEsPONDENT 

Penal Code (Act XLV of 1860), s. 307— Applicadi- 
lity—Causing of injury, if necessary— Intention, 
proof of — intention proved—Nature of act is imma- 
terial. f 

Section 307, Penal Gpde, may apply even if no 
hurt is caused, The causing of hurt is merely an 
aggravating circumstance and it cannot, therefore, 
be reasonably argued that unless an injury suffici- 
ent inthe ordinary course of nature to cause death 
is inflicted on the victim, the intention contemplated 
by s. 307, Penal Code, cannot be presumed. Under 
this section the intention precedes the act and is to 
be proved independently of the act, and not merely 
gathered from the consequences that ensue. All that 
“is necessary to be established isthe intention with 
which the act isdone and if once that intention is 
established, the nature of the act willbe immaterial. 
Martin v. Emperor (1) and Emperor v, Balli (2), 
dissented from. 

Gr. <A. from an order of ‘the First 


Class Magistrate, Sialkot, dated June 8, 
1936. 


GHULAM QADIRB v. 


EMPEROR (LAH ) WLIO | 


Mr. S. M. Iftikhar Ali, for the Appel-| 
lants. 

Mr. Nazir Hussain, for the Crown. 

Judgment —Ghulam Qadir has been 
convicted under s. 307, Indian Penal Code, 
and sentenced to five years’ rigorous im- 
prisonment. The case for the prosecution 
is that he was in love with one Musammat 
Barkat Bibi whom the trial Magistrate has 
described as young and attractive and that 
after her marriage with Allah Rakha, 
their relations became strained. Ghulam 
Qadir was bent upon having her at any 
cost and the woman did not agree. On 
the day of the occurrence she was on a 
temporary visit to her parents’ house when 
Ghulam Qadir went there armed with a 
toka and inflicted with it terrible wounds 
on her neck and jaw. Musammat Barkat 
Bibi has stated that, on two occasicns 
before during her visit there, the accused 
bad met her and had threatened to murder 
her if she did not agree to run away with 
him. Counsel for the appellant has, on the 
authority in Martin v. Emperor, 21 Ind. 
Cas 881 (1) and Emperor v. Balli, 155 
Ind. Cas. 1014 (2) contended that the act 
of Ghulam Qadir does not fall under s. 307, 
Indian Penal Code, inasmuch as none of 
the injuries inflicted by him was sufficient 
in the ordinary course of nature to cause 
death. With all respect to the learned 
Judges who have delivered those judgments, 
I am disposed to think that the construc- 
tion placed by them upon s. 307, Indian 
Pena] Code, is erroneous. To bring the 
case. within the purview of s. 307, Indian 
Penal Code, it is mot necessary that the 
injury in itself may necessarily be fatal. 
The material portion of the section reads 


as follows: 

“Whoever does any act with such intention or 
knowledge and under such circumstances that, if 
he by that act caused death, he would be guilty 
of murder, shall be punished „and if hurt is 
caused to any person by such act, the offender 
shallbeliable.. ... ” 

To this section are appended four illus- 
trations which throw a great deal of light 
on the intention of the Legislature in 
enacting this provision of law. The lan- 
guage of the section makes it clear that 
even if mere hurt is caused by an act 
which is done with such intention or 
kriowledge and under such circumstances 
that if by that act death is caused, the 
offender will be guilty of murder, s. 307, 
Indian Penal Code, will apply. We cannot 

H 21 Ind. Cas, 881; 15 Bom. L R 99i; 140r. L J 


641. 
(2) 155 Ind, Cas. 1014; A I R 1935 Nag. 177; (1935) 
Cr. Cas, 1028; 36 Cr. L J 854; 7 R N 907. 


hè 
-1957 


read iatọ the words of the section the 
condition laid down by he judgments cited 
above, as the scape of the section will then 
be unjustinably narrowed down. Section 307 
may apply even if no hurt is caused. Tue 
causing of hurt is merely an aggravating 
circumstance. and it cannot, therefore, be 


reasonably argued that unless an injury- 


sufficient® in the ordinary course of nature 
to cause death is inflicted on the victim, 
the intention contemplated by s. 307, 
Indian Penal Code, cannot by presumed. 
Under this section the intention precedes: 
the act andis to be proved independently 
of the act, and not merely gathered from 
the consequences that ensue. AIl that is 
necessary to be established is the inten 
tion with which the act is done and if once 
that intention is established, the nature 
of the act will be immaterial. I have no 
hesitation in holding, therefore, that the 
“appellant has been rightly convicted. Coun- 
sel has further urged that the sentence 
passed on the appellant is excessive. In 
this ‘also I do not agree with him. Two of 
the injuries were inflicted on the neck of 
Musammat Barkat Bibi and the third on 
her jaw and this evidently shows that the 
attack on her was not only murderous but 
most ‘brutal. I, therefore, dismiss this appeal 
and confirm the sentence. 
D. Appeal dismissed. 


WE ani ne 


RANGOON HIGH COURT | 
Criminal Appeal No. 4 and Criminal 
Kevision No. 26-A of 1937 
February 15, 1937 
Roperts, ©. J. AND LEAO, J. 
NGA BO THIN AND ANoTHER—ACOUSED 
'— APPELLANTS i | 
versus 
EMP EROR——RESPONDENT 


Criminal trial—Sentence—Hnhancement by High 

ourt— Accused getting benefit of lenient but legal 
sentence— Whether wiil be enhanced in revision. 

Where a Sessions: Judge passes a more lenient 
sentence in contravention of the rulings of law which 
are laid down from time to time for the guidance of 
those dealing with criminal cases, the High Court 
will interfere and willenhance the sentence. But it 
does not necessarily follow that the High Court 
must enhance the sentence in revision. It 1s recogniz- 
ed that a person who has, even wrongly, got the 
benefit of a lenient sentence at his trial, may some- 
times be allowed to benefit by his good fortune, 
provided the sentence passed is one which is legal. 
Where the accused is sentenced to transportation for 
life though death sentence ought to have been passed, 
und if appears there was an absence of premedita- 
tion, not such as to make it wrong to pass the 


death sentence, but suchas might well have weigh- . 


ed with other authorities in exerciging clemency, 


` 


NGA Bo TUIN v. EMPEROR 


(RANG) 98 j 
and three months have elapsed during which the 


accused has believed that his life would he spared, 
the High Court will not enhance the sentence. 


Emperor v. Mangal Narain (2), In re ‘Gundutha- 


layan Thalian (3) and Nga Tun Min v. Emperor, 
Criminal Appeal No 1026 of 1934, relied on, Maung 
U v. Queen-Etmpress {1), held no longer good law. 

Cry.A from anorderof tne Additional 
Sessions Judge. Pakokku, dated November 
14, 1936. 

Mr. E. W. Lambert, Assistant Govern- 
ment Advocate, for the Crown. 


Roberts, C. J.- This is an appeal by 
one Nga Bo Thin who was convicted by 
the Additional Sessions Judgecf Pakokku 
on November 11 last, of the murder of his 
sister Ma Tha E, and the appejlant has 
been called upon to show cause why the 
sentence of transportation for life ‘passed 
upon him should not be enhanced. The 
facts are quite simple. The appellant 
went outin acart to cut fuel with his 
sister andafriend in the same cart, and 
three more carts accompanied them. The 
appellant slept throughout the night, and 


‘an attempt was made when they arrived 


at their destination in the early hours 
of the morning to wake him. It is not 
quite certain what was siid between the 
parties, but it appears abundantly clear 
that when Bo Thin was _ successfully 
waked the firstthing he did was to strike 
a brutal and ferocious blow at his sister 
who fell into the arms of Ma Ngwe Yi and 
died shortly after. There was a large 
gaping wound in the neck and the spinal 
column- was completely severed. Very 
great force must have been used to inflict 
this injury. There was no real suggestion 
of provocation although it was said that 
the appellant might have been angered at 
having been woken up. But.the point was 
seriously taken that he inflicted these 
injuries in a semi-conscious condition 
without any knowledgeof what he was 
‘doing at all. It is clear that before the 
blow was struck Ma Tba E said to him “It 
is between an elder and a younger: other- 
wise L would liketo kick you down”. Such 
a remark must have been made in 
answer to sumething said by the appellant. 
There can be little doubt thathe knew 
what he was doing at the time he struck 
this blow, although il is true that there 
was no preméditation and he must have 
inflicted it within a very. few seconds of 
being awakened. He ran away into the 
jungle and was- not apprehended till two 
days later. l 

The learned Additional Sessions Judge 
in passing sentence referred to the case 
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in Maung U V. Queen-Empress !1). I desire 
-to say that the reasons given for refraining 
from passing the death sentence in that 
case can no longer be regarded as the law 
in Burma, and the case is of doubtful 
authority for most of the propositions son- 
tained in it. The Additional tessions Judge 
ought, in my opinion, to have passed the 
death sentence in this case, but that does 
not mean that the Court now will alter 
his decision. It is desirable to say quite 
clearly that where a Sessions Judge 
passes a more lenient sentence in contra- 
vention of the rulings of law whieh 
are laid down from time to time for the 
guidance of thcse dealing with criminal 
cases, this Court will interfere and will 
enhance the sentence. Atthe same time 
in this particular instance we think that 
we should not interfere. There was an 
absence of premeditation, not such, we 
think as to make it wrong to pass the 
death sentence, but such as might well 
have weighed with other authorities in 
exercising clemency. Three months have 
elapsed during which the appellant has 
believed that his ife would be spared : 
the learned Assistant Government Advo- 
cate does not press upon us to enhance the 
sentence: and we are in agreement with 
the decisions in Emperor v. Mangal Narain 
(2) and In re Gunduthalayan Thalian (3) 
and also with some _ observations of 
Baguley, J. .which were concurred in by 
. Ba U,J., in Nga Tun Min v. Emperor, 

Criminal Appeal No. 1026 of 193! in 
which he says: 

“Legally Ican see no justification for not impos- 
ing the death penalty. It does not, however, 
necessarily follow that this Court must enhance 
the sentence in revision. It is recognized that a 
person who has even wrongly got the benefit of a 
lenient sentence at his trial, may sometimes be 


allowed to benefit by his good fortune, provided the 
sentence passed is one which is legal.” 

‘That case seems to be somewhat similar 
to the case under review, and I am accord- 
ingly of opinion that whilst confirming 
the conviction for murder, we should refuse 
to enhance the sentence but leave it un- 
altered. 

Leach, J.—I agree- 

N. Conviction confirmed. 

(1) (1893-1900) L B R 112. 

(2) 49 B 450, 87 Ind. Cas. 424; A I R 1925 Bom..268; 
26 Or. L J 96m; 27 Bom. L R 355. 

(3) 53 M 585; 127 Ind. Oas. 290; A IR 1930 Mad, 
446; (1930) Cr. Oas. 498; 81 Or. L J 1193: 58ML J 
490; 31 L W 542; Ind. Rul, (1930) Mad. 9i. 
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OUDH CHIEF COURT’ 
First Civil Appeal No. 61 of 1935 


and 
Miscellaneous Appeal No. £5 of 1935 
August 23, 1937 
Tuomas and Ztaeut Hagan, Jd. 
B. BRIJ MOHAN LALL—Dgrenpant — 
APPBLLANT e 
versus 
SARABJIT SINGH AND oTHERS— 
PLAINTIFFS AND ANOTHER—DEFENDANTS—— 


RESPONDENTS 

Hindu Law—Joint family—Manager — Alienation 
—“ Benefit to estate’, what constitutes - Acquisition of 
new property by pre-emption, when justified as legal 
necessity — Mortgage of family property to raise 
money to pay pre-emption decree — W hether necessarily 
of benefit to estate—Civil Procedure Code (Act V 
of 1908), O. XLIII, r. 1 (w), O. XLVII, rv. 7,0. XLI 
r. l—Right of appeal under O. XLIII, r. 1(w,, is 
subject to0. XLVII, r.7—O. XLI, r.1, provisions of 
—Whether imperative. 

There is nothing in the Hindu Law to prevent the 
head and manager ofa joint family from doing any- 


thing inthe interest of the family which any other | 


prudent manager may do. The test should always he, 
whether the transaction entered into by the head or 
manager was advantageous and for the benefit of the 
estate. A transaction cannot be said to befor the 
benefit of the estate, unless ii is of a defensive 
character calculated to protect the estate from some 
threatend danger or destruction. For a transaction 
to be for the benefit of the estate, itis sufficient if it 
is such as a prudent owner, or rather a trustee would 
have carried out with the knowledge that was avail- 
able to him at the time of the transaction. Munoo- 
man Pershad Pandey v. Musammat Babooee Munraj 
Koouwaree (1), Muneshwar Bakhsh Singh v, Arjun 
Singh (2,, Beni Madho Singh v. Chander Prasad Singh 
(3) and Shetkk Jan Mohamed v. Bikoo Mahto (4), relied 
on. [p. 289, col. 1.] é 

No hard and fast rule can be laid down as to what 
constitutes and what does not constitute “the benefit 
to the estate”, and it must vary according to circum: 
stances of each case. There can be circumstances in 
which the acquisition of new property, by pre-emption 
or otherwise can be held to be justitied by legal 
necessity. Also, in certain circumstances, it may be 
held that such acquisition was a beneficial and pru- 
dent act such ag would justify a mortgage of joint 
Hindu family property by a manager. But the fact 
showing that the transaction was beneficial and pru- 
dent must be proved, the acquisition of new property, 
with money raised upon a mortgage need not neces- 
sarily be of benefit to the estate : 


Held, that the defendant failed to prove that the 
transaction was beneficial and prudent. (p. 290, col. 2.] 

The provisionof O. XLI, r. 1, of the Uode of Civil 
Procedure is imperative and states that a memorun- 
dum of appeal shall be accompanied by a copy of the 
decree appealed against. It is a condition precedent 
to there baing a valid memorandum of appeal that 
it should be accompanied by a copy of the decree ap- 
pealed from. |p. 29], col. 1.] 

The general right of appeal given in O. XLIII, r. 1, 
(w), must be held to be subject tothe specific provisions 
of O. XLVIL, r. 7, as regards the grounds on which an 
appeal canlie. The grounds on which anappeal 
under O. XLVI, r. 7, can lie are: (a) in contravention 
of the provisions of r. 2 (b), in contravention of the 


' provisions of r. 4, or (v) after theexpiration of the 
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period of limitation prescribed therefor and without 
sufficient cause. Bankey Behari Lal v Abdul 
Rahman (5) and Gajraj Kuer Thakurain v. Chabraj 
Kuer Thakurain <6), relied on. [ibid.] 


F. C. A. against an order of the Sub- 
Judge of Hardoi, dated March 15, 1935. 

Messrs. M. Wasim and Bhawani Shankar, 
for the, Appellant. 


Messrs. Radha Krishna aud Raj Bahadur 


Asthana, for Respondents Nos. 1 to3. 

Judgment —This is a defendants’ appeal 
against.the judgment and decree of the 
learned Civil Judge of Hardoi, dated March 
15, 1935. 

It arises out-of a suit for a declara- 
tion. 

The plaintiffs brought two declaratory 
suits, Nos. 20 of 1931, whichis first Civil 
Appeal No. 61 of 1935, and No. 21 of 1934, 
which is Miscellaneous Appeal No. 55 of 
1935, in this Court. The learned Civil 
judge disposed of both the suits by one 
Judgment. We propose to do the - same. 
In order to appreciate the facts the following 
short pedigrees in the two suits are neces- 
sary. 


ion Civil Appeal No. 61 of 1935/Suit No, 20 of 
i PRANKAR SINGH 
Darshan Singh 


Sarabjit Singh, 
plaintiff No, 1. 


| 
Mahapal Singh, 
defendant ke l 


| 


Sheo Kumar, 


Sheo Biodra Kumar, 
` plaintif No 2. 


plaintiff No. 3. 
Miscellaneous Appeal No. 55 of 1935 Suit No. 21 
of 1934. 
ZALIM SINGH 
Bhup Singh 
Raghubar Singh, (Surety, defendant No. 2) 
Dalganjan Singh, plaintiff No, 1, 

Brijmohan Lall, defendant-appellant in both the 


appeals. 

“On October 24, 1916, Bhikham Singh 
and Musammat Phul Kunwar sold ‘1 biswa 
and 5 biswansizs share in village Gaju for 
Rs. 14,000 to one Mahraj Ram Lotan (vide 


Ex. 19). 


On November 6, 1917, Raghunath 
Singh, Manghal Singh, Mahpal Singh, 
Pahlad Singh, Chandika Singh and Jagat 
Singh filed a suit for possession of the 
property soldto Ram Lotan by right. of 
pre-emption on payment of Re, 9,521-12-0, 
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Itmay be mentioned that Jagat Singh died 
during the pendency of the suit und the 
name of his widow Musammait Dharam 
Kuar, was brought on the record. The 
suit was compromised and a decree was 
passed in favour of the plaintiffs on the 
basis of the compr. mise, under which the 
plaintifis were to pay Rs. 9,204 4-0 by July 
16, 1918, to Maharaj Ram Lotan, (vide 
Exs. 21 and 22), and it was ordered that 
in default of payment the suit would stand 
dismissed. 

It may be mentioned that a sum of 
Rs. 5,64)°12 was due to prior encum- 
brances and the pre-emptors agreed to pay 
that amount. 

On July 16, 1918, all the pre-emptors 
including Mahpal Singh, defendant No. 2, 
of suit No. 20 of 1934 executed a mort- 
gage deed (Ex. A-3) in favour of defendant 
No.1, Brij Mohan Lal, hypcthecating the 
entire share which they had pre-empted 
for Rs 10,000 bearing interest at the rate 
of Rs. 1-2-0 per cent. per mensem compound- 
able at six monthly rests. The idea no 
doubt was to raise money in order to pay 
off the pre-emption decree. . 

Kalka Singh, Raghubar Singh and 
Mahpal Singh executed a surety deed in 
favour of Brij Mohan Lal (Ex. A-4) 
hypothecating their ancestral shares of 

biswas and 10 biswansis, in village 
Gaju and 2 annas share in village 
Lohri. The pre-emption amount was 
deposited on July 16, 1918, and a decree 
was passed. 

On October 28, 1926, Brij Mohan Lal 
filed a suiton the basis of his mortgage 
deed claiming Rs. 26,960-86 by sale of 
the mortgaged and sesured property (vide 
Ex. 27, plaint) On May 31, 1927, he 
obtained a deceee for Rs. 32,429-11-0 (vide 
Ex. A-2 judgment -and A-1 decree). On 
March +0, 1929, the decree was made 
absolute. In execution of the decree the 
mortgaged property was put to an auction 
sale and purchased by the decree- hulder 
(Brij Mohan Lal) for Rs. 6,000 subsequent 
to the auction sale the decree-holder 
applied forthe sale of the property hy- 
pothecated under the surety deed and 
this sale is not pending in the Court cf 


the Sale Office at Hardoi. These sale 
proceedings have led to the institution 
of the present declaratory suits. The 


plaintiffs of both the suits seek a declaration 
to the effect that they are not bound by 
the decree dated May 31, 1927, and that 
the shares in dispute which are their 
ancestral shares are not liable to sale in 
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execution of that decree. The plaintiffs 
in both the suits further alleged that 
although the hamlets of Guthwa, Bhadin 
and Fatehpur were included in Gaju, which 
is the hadbast village, yet they are 
treated as distinct villages, that their 
ancestral shares in the aforesaid hamlets 
were not covered by the surety deed and 
were not liable tosale, that there was no 
legal necessity to hypothecate the ances- 
tral shares of Gaju, and that the tran- 
saction was not beneficial to the joint 
family.. 

Sarabjit Singh and’ bis co-plaintiffs also 
asserted that the preemption suit was 
not launched in the interestof the joint 
family but was instituted for personal 
motives and that the profits of the pre- 
empted share, which was acquired for 
Rs. 14,000 on.the basis of the compromise 
decree amounted to Rs. 300 only and the 
value of the share did not exceed 
Rs. 6,000. 


Defendant No. 1 denied that the property 
in suit wasthe ancestral property of the 
plaintiffs. He pleaded that the mortgage 
debt was raised for the benefit of the 
joint families that the mortgage debt 
was raised on foot of an insufficient secu- 
rity which necessitated the hypothecation 
of other property, and that the plaintiffs 
were bound by the decree. He further 
pleaded that the suits were barred by 
limitation. 


The learned Civil Judge framed the 
following issues : — 

i.(a) Where the mortgage-deed and 
the surety bond dated July 15, 1928, 


executed for the benefit of the joint families 
as alleged by the defendant No. 1? 

(b) Ifso, are the plaintiffs of 
suits bound by them. 

2. Whether the property hypothecated 
under the surety bond was ancestral 
family propeity of the plaintiffs of the two 
suits? 

3. (a) Whether the property forming the 
security of the surety bond does not com- 
prise the shares of Fatehpur, Bhadin, 
Guthwa as alleged by the plaintiffs? 

(b) If so, its effect? 

4. Is the suit barred by time as alleged 
by the defendat No.1, in paras. 13 and 14 
of the written statement ? 

5. Isthere any hamlet known as Gaju 
Khas, distinct from village Gaju as alleged 
by the defendant No.1? 

6. To what relief, if any, 
tiffs of the two suits entitled ? 


ihe two 


are the plain- 
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7. Is Dalganjan Singh note bound 
by the decree dated May 31, 1927? 

Hisfinding onthe main issue with which 
we are concerned in the appeals were 
that the property hypothecated under 
the surety bond was ancestral pro- 
perty of the plaintiffs of the two suits; 
that Mahpal Singh was the mangger at 
the time when Exs. A-3 and A-4 were 
executed, and that he had power to alienate 
for value the joint family property so as. 
to bind the interests of the other members 
of the family, but the alienation was not 
made for legal necessity or for the benefit 
of the estate. He further held that Mah- 
pal Singh acted recklessly in standing 
surety. He also held that the property 
forming the security of the surety bond 
(Ex. A-4) did not comprise the shares of the 
hamlets of Guthwa, Bhadin ‘and Fatehpur 
and: ihat the suit was not barred by 
limitation. He accordingly dismissed 
Dalganjan’s suit (No. 21 of 1934), and 
decreed Sarabjit Singh’s Suit No. 20 of 
1934) by passing a declaratory decree 
intheir favour to the effect that the 
plaintiffs were not bound bythe decree of 
May 31, 1927, and that their ancestral prop- 
erty of Gaju, Fatehpur, Bhadin and 
Guthwa was not liable to be sold in execu- 
tion of the decree (ix. A-1). 

On April 18, 1935, Dalganjan Singh 
under O. XLVII, r. 1 and ss. 51 (?) and 153 | 
of the Code of Civil Procedure applied 
for review of the judgment and decree 
passed in suit No. 21 of 1934 on the ground 
that there was an error apparent on the 
face of the record. In para. 4 ofthe appli- 
Cation it was stated that : 

“The petitioner feels himself aggrieved by the 
total dismissal of his suit and feels that the Court 
really did intend’ to give, orat any rate, should 
have given after its finding on Issue No. 3 (A), 
a limited declaratory deeree to the plaintifis to the 
effect that the ancestral property of Bhadin, 
Fatehpur and Guthwa could not be attached and 
sold in execution of the decree dated May 31, 1927, 
(Ex. A-L)” 

The learned Civil Judge after hearing 
the parties allowed the application. He 
passed the following order: 

“I, therefore, amend the order dismissing the 
applicants suit in its entirety. A declaratory decree 
shall be passed in favour of Dalganjan Singh tothe 
effect that the shares of Bhadin, Fatehpur and Guthwa 
are not liable to sale under the decree in question. 
His suit otherwise stands dismissed”. 

Miscellanecus appeal No. 55 of 1935 is 
against this order. 

The points for 
Civil Appeal No. 61 
the plaintiffs are 
dated May 31, 


consideration in First 
of 1935 are whether 
bound by the decree 
1927 (Ex. A-1) and (2; 
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whether the ancestral property of Gaju, 
Fatehpur, Bhadin and Guthwacan be sold 
in execution of the said decree. o 

It may now be taken to þethe settle 
law that there is nothing in the Hindu Law 
to prevent thehead and manager of a 
joint family from doing anything in the 
interest of the family which any other 
pruden&manager may do. The test should 
always be whether the transaction entered 
into by the head or manager was advanta- 
geous and for the benefit of the estate. 
There is a conflict of opinion as to the mean- 
ing of the words “for the benefit of the 
estate”. Reference may be made to Mulla’s 
Hindu Law, Para. 243-A (8th editon), p. 274, 
in which he says that : 

“There are two views with regard to the meaning 
of the words for the benefit ofthe estate. One 
view is that a transaction cannot be said to be 
for the benefit of. the estate, unless it is of ade- 
fensive character calculated to protect the estate 
from some threatened danger or destruction. An- 
other view: is that for atrangaction to be forthe 
benefit ofthe estate it is sufficient if it is suchas 
a prudent owner, or rather a trustee, would have 
carried out with the knowledge that was available 
to him at the time of the transaction.” 

The leading case is a decision of their 
Lordships of the Privy Council in the case 
of Hunooman Persad Pandey v. Musammat 
Babooee Munraj Koonweree, 6 M.L. A. 
page 393 (1). 
~ In the case of Muneshwar Baksh Singh v. 
Arjun Singh and others reported in, 190. C. 
100 (2) it was held that there was nothing 
in the Hindu Law to prevent the head and 
manager of a joint family comprising only 
minor members, from doing anything in the 
interests of the family which any other 
prudent manager may have .done under 
similar circumstances. It would be in the 
highest degree deleterious to the interests 
of such minor members if the head and 
managing member ofthe family were res- 
trained from doing anything, however, 
beneficial to their interests, which necessi- 
tated the raising of aloan on thé security 
of the ancestral property till the minor 
attained majority. It was further held 
that a transfer made in the interests of the 
family, that is.to enlarge the means of its 
subsistence might thus be as binding as one 
made to pay antecedent debts orto meet 
an immediate necessity. Where the father 
acting aS manager mortgaged ancestral 
property in order to acquire by pre-emp- 
tion on advantageous ierms properly 
belonging to a distant branch of the family, 


(1)6 M I A 393; 18 W R 8ln; Sev. 253n; 2 Suther 29; | 


1 Sar. 552. , l 
(2) 19 O O 100; 34 Ind Cas, 738; 3 0O L J237; AIR 
1916 Oudh 302. oe 
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held that the transfer was binding on the 
minor sons. This is the leading case in 
Oudh. 

In the case of Beni Madho Singh v. 
Chander Prasad Singh reported in, I. L. R. 
3 Patna 451 (3) it was laid, down that 
where the karia of a joint Hindu family . 
purchased a share in village in which the 
family already possessed a share, ‘and, in 
order to obtain money to pay off a mortgage 
decree which was binding on the purchased 
share, executed a mortgage of joint family 
property, held, that the purchase wus not 
speculative because the family already held 
that inas- 
much asthe purchase was not itself im- 
prudent but wasone which yielded a pro- 
fit, although small, the transaction was for 
the benefit of the family and the mortgage 
was binding on the family property. 

In the case of Sheikh Jan Mohamma? v. 
Bikoo Mahto, reported in E L. R. 7 Pat. 
798 (4) the same principle was reiterated. 

The point which we have to consider is 
whether ihe transaction was for the benefit 
of ‘the estate and whether it was a trans- 
action into which a prudent owner would 
enter in the ordinary course of management 


in order to benéfit the estate. 


The contention of the learned Counsel 
for the appellant is that the transaction was 
not speculative and imprudent because the 
family already held a share in the villages, 
and, therefore, knew the value. He has 
urged that the value of the property pre- 
emptied was at least Rs. 28,000. The vil- 
lage undoubtedly is a large one as appears 
from the assessment statement (Ex. A-10). 
The mortgage deed undoubtedly was exe- 
cuted by Mahpal Singh and others for ‘the 
purpose of raising funds for payment of 
the decretal amount - of the pre-emption 
decree, which was for Rs. 14,000; ‘out of 
this amount Rs. 9,204-4 was to be de- 
posited in Court for payment to the vendee; 
and the remaining amount of Rs. 5,645-12 
was to be paid towards prior encumbrances 
which had not till then been paid off by 
the vendee. The’ property for which the 
pre-emption decree was passed was 1 biswas 
5 biswansis share of village Gaju along with 
hamlet with the exception of certain speci- 
fic plots measuring : 6 bighas. The mortgage- 
deed (Kx. A-3)’ carried interest at Rs, 13 8 
per cent. per annum with the stipula- 
tion that interest was to be paid six monthly 


(3) 3 Pat. 451; 83 Ind, Oas. 603; 6 Lah. L J 351; A I 


R 1925 Lah. 65. 
(4) 7 Pat. 798; 116 Ind. Oas. 33; A I R 1929 Pat. 130; 
lOPLT Sl. © | 
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and in case of default compound interest 
at the same rale was to be paid with half- 
yearly resis. Mahpal Singh and Raghubar 
Singh stood surety forthe due payment of 
the mortgage debt under ‘Ex. A-3 by 
hypothecating their ancestral shares of 
village Gaju. It isamply clear that the 
mortgage deed was not executed for any 
recognised legal necessity. l 

The learned Counsel for the appellant 
relied on the statement of D. W. No. l, who 
has stated that the property which formed 
the subject-matter of the pre-emption suit 
was worth Rs. 28,000. The witness has not 
assigned any reason for saying how the 
property was worth Rs. 28,000. In our 
opinion the trial Court has rightly re- 
jected his evidence. 

Reference was also made to Ex. D.W. 
1-1 but this document is of no avail 
to the appellant. It shows that under it 
2 biswas 10 biswansis share of village 
Gaju and its hamlets along: with other 
property consisting of 104 bighas and odd 
of specific plots was sold for Rs. 65,000. 
The pre-empted property as pointed out 
above comprised 1 biswa 5 biswansis share 
with the exception of certain plots measur- 
ing 66 bighas. There is no evidence to 
enable usto ascertain the price of the 
plots sold under this document and those 
exempted under the sale deed, dated Octo- 
ber 24, 1916, (Ex. 19) In our opinion the 
defendant No.1 has failed to prove that 
the pre-empted property was worth more 
than Rs. 14,000. The pre-empted property 
was purchased by the defendant No. 1 for 
Rs. 6,000 at the auction sale of 1930, al- 
though the price fetched in 1930 affords 
no ground for determining its value in 1918, 
but we cannot lose sight of the fact that 
the property sold was for Rs. 6,C00. It 
must be remembered that there was an 
encumbrance of Rs. 5,645 and odd on the 
pre-empted property and the mortgages were 
possessory. It is clear from the record that 
the joint family was not possessed of funds 
to enable Mahpal Singh to redeem the 
prior mortgages, hence the chance of 
. getting any increased income was extremely 
remote. 

In our opinion there was not immediate 
gain-by this transaction. Out of 1 biswa 
5 biswansis share Mabpal Singh's share 
would be one-sixth only, which would 
roughly come to about 4 biswansis share. 
He would have to sue for a partition. The 
interest at the end of the year would amount 
to Rs. 1,896 and the profits of the entire one 
biswa and 5 biswansis share would be 
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Rs. 921 out of which should be, deducted 
the profit of 66 bighas which was exempted. 
We are told that it would be about 
Rs. 180. Therefore, the balance would be 
roughly Rs. 700 and odd. ‘heré is no 
evidence to show the quality of the land. 
It is thus clear that the loss would amount 
to Rs.655 a year. This by no means can 
be said thatit was forthe ben@fit of the 
family. This certainly was not the action 
of a prudent manager. There is no evi- 
dence to show that the co mortgagors were 
financially well off. The mere fact that 
they were obliged to borrow money was 
an indication that their financial position 
was anything but satisfactory. We, there» 
fore, agree with the findings of the learned 
Judge that Mahpal Singh acted recklessly 
in standing surety. 

In our opinion no hard and fast rule 
can be laid dewn as to what constitutes 
and what does not constitute ‘‘the, benefit to 
the. estate", and it must vary according 
to circumstances of each case. There can 
be circumstances in which the acquisition 
of new property, by preemption or other- 
wise can be held to be justified by legal 
necessity. Also, in certain circumstances, 
it may be held that such acquisition was 
a beneficial and prudent act such as would 
justify a mortgage of joint Hindu family 
property by a manager. Butthe fact show- 
ing that the transaction was beneficial and 
prudent must be proved, the acquisition of 
new property, with money raised upon a 
mortgage need not necessarily be of 
benefit to the estate. In our opinion the 
defendant has failed to prove that the trans- 
action was beneficial and prudent. 

In view of this finding itis not necessary 
to decide the other question. 

We accordingly dismiss the appeal with 
costs. 

_ With regard to Miscellaneous Appeal No. 
55 of 1935, it is filed under O. XLIII, r. 1 
(w) of the Code of Civil Procedure. Appeal 
against an order granting an application 
for review of judgment must be restricted 
to one or other of the grounds set forth 
under O. XLVII, 7.7 of the Code of Civil 
Procedure. Order XLIII,r. 1 (w), gives a 
right of appeal against orders granting 
an application for review but does not 
specify the grounds on which the appeal 
can lie. Those grounds are specified in 
O. XLVII, r. 7. In our opinion the 
general right of appeal given in O. XLII, 
r.l (w) must, therefore, be held to be 
subject to tbe specife provisions of 
O. XLVII, r. 7, a8 regards the grounds on’ 
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which an appeal can lie. The grounds on 
which an appeal under O. XLVLI, r. 7, can 
a a (a) in contravention ofthe provisions 
of r. 2. 

Hy in contravention of the provisions of 
r. 4, or 

(c) after the expiration of thé period of 
limitation prescribed therefor, and without 
sufficient cause. 

We are supported in our view by two deci- 
sions of this Court, (1) Bankey Behari Lal 
v. Abdul Rahman, reported in 8. O. W. N. 

1267 (5) and (2) Gajraj Kuer Thakurain 
v. Chabraj. Kuer Thakurain reported in 
1936 O. W. N., 836 (6). l 

It ‘is admitted by the learned Counsel 
for the appellant that the case does not fall 
within the provisions of O., XLII, r. 1 (w), 
but his contention is that there is nothing 
in law to prevent him from attacking the 
judgment of the trial Court on merits. We 
do not agres with this contention. We may 
point out that the application for review 
was allowed on July 4, 1935, and the decree 
was prepared on the same date. The provi- 
sion of O. XLI, r.1 of the Code of Civil 
Procedure is imperative and states that a 
memorandum of appeal shall be accompani- 
ed by a copy of the decree appealed against. 
It is a condition precedent to there -being a 
valid memorandum of appeal that it should 
be accompanied bya copy of the decree 
appealed from. No such decree. has been 
filed with the memorandum of appeal. 

We accordingly dismiss this appeal with 
costs. : 

eal dismissed. 


. D, Ap 
(5) 8O W N 1267; 135 Ind. Oas. 695; A I R 1932 Oudh 
63; Ind. Rul. (1932) Oudh 55. 


(6) (1936) O W N 836; 165 Ind. Cas, 19; 19360 L R 
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RANGOON HIGH COURT 
First Civil Appeal No. 77 of 1936 
January 27, 1937 
Roperts, O. J. AND LEAONH, J. 
U BA YI~ APPELLANT 
‘Versus 
MAHANT SINGH— RESPONDENT 
Contract Act (IX of 1872), s38. 134, 139, 2(j)— 
Creditor choosing to have recourse to surety—Liabi- 
lity of principal debtor to surety--Creditor with- 
drawing suit against principal debtor without per- 
mission of Court—Surety, if discharged—Test in 
such cases—Interpretation of Statutes—Duty of 
Indian Courts to give effect to statute—Ambiguity 
or silence in Act~Principles of English Law, if can 
be applied. 
Although a creditor while enforcing his contract may 
elect to have recourse to the surety rather than to the 
principal debtor he must not,. in sò doing, release 
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the latter in sucha way asto render the contract 
unenforcsable against him and, therefore, void, If 
he does this, the surety ean have no recourse to 
the principal debtor for payment and both by virtue 
of s, 134 and s. 139, Contract Act, the surety is dis- 
charged. Muruggapp2 Mudaliar v, Munusami Mudalt 
(9), dissented from. 

If the creditor chooses first to have recourse to the 
surety, the principal debtor remains liable to the 
latter, but if the creditor extinguishes his remedy 
against the principal creditor by withdrawing a 
suit against him without the permission of the 
Court, then his act discharges both the principal 
debtor and, by virtue ofss. 131 and 139, the surety 
in addition. The test is not whether the creditor 
has fur the time being confined his attention tothe 
surety rather than tothe principal debtor, but whe- 
ther be has irrevocably abandoned his rights against 
the principal debtor by releasing or discharging him 
from the contract or has impaired the remedy of 
re or against the principal debtor. |p. 294, 
CÒ 


It is the duty of the Court to give effect to the plain 
meaning of s. 2 (7), Contract Act, without reference to 
the English Law of contracts. In deciding cases relat- 
ing tu contracts in this country, the Oourt is gov- 
erned by the provisions of the Contract Act, and it 
is not entitled to go outside the four corners of that 
Act, unless the Act is silent on some particular 
point or the wording is not clear. If the Act is 
silent or there is ambiguity, it may be necessary to 
apply - English principles, but not otherwise. 
Chunna Mai-Ram Nath v. Mool Chand-Ram Bhagat 
(14), referred to. [p. 296, col, 2.] 

F.C. A. from the decree of the High 
Court, dated April 9, 1936, reported in 166 
Ind. Cas. 247. 

Messrs. Clark and N. 
(Jr.) for the Appellant. 

„Mr. Atyangar, for the Respondent. 

Roberts, ©.J.—This appeal arises out 
of a suit (Civil Regular No. 276 of 1934) 
brought by.a contractor Mahant Singh for 
the recovery of Rs. 26,062-8-6 for work done 
in respect of repairs, alterations and addi- 
tions to the Kyaikasan Pagoda, Rangoon. 
The action was originally brought against 
five defendants, four of whom were the 
trustees of the pagoda; and the fifth, U Ba 
Yi, who is the present appellant, was 
alleged to have requested the plaintiff to 
carry out the work pursuant to a resolution 
of the trustees and U Ba Yi whereby the 
expenses were to be borne by U Ba Yi 
He was the trustee of a lady known as 
Daw Dwe, the income of whose trust pro- 
perties was specially charged with the 
muaintenancé and repairof the pagoda and 
other charitable works. Mahant Singh 
in his evidence stated that he commenced 
work on the pageda in January 1933: 

“When [asked U Ba Yi to enter into an agree- 
ment with me, he told me to enter into an 
agreement with the trustees of the pagoda and 
that he would stand as guarantor for the due pay- 


ment of the money for me. I agreed to this ar- 
rangement.” 


On February 1, 1933, the plaintiff ace .rd- 
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ingly entered into a written contract with 
the first four defendants which is marked 
Ex. A. ‘Bills were sent for the work done 
but no payment was made and on May 21, 
1934, the plaint was filed. On June 20, 
1935, however, the plaintiff filed an 
amended plaint against new defendants 
and retaining U Ba Yi as a defendant 
‘but -ceasing to sue the first four defendants. 
In para. 13 of the amended plaint he 
Pleaded : 

“13. That the first eight defendants are now 
added as party defendants as they have now been 
appointed trustees of the Kyaikasan Pagoda in 
place of the original first four defendants who 
have ceasedto be trustees since the institution of 
the suit,” © 

The learned trial Judge rightly pointed 
out that tbe mew trustees were only 
appointed in 1935 and had not been parties 
to the original contract. Whilst in the 
course of executing their trust the -first 
four defendants contracted, if they con 
tracted at all, as individuals, and were 
personally liable; and subsequently appoint- 
ed trustees who were not parties to the 
contract at all were neither necessary nor 
proper parties to the suit. Braund, J. 
referred at length to the authorities and 
Yemarked that there was no express 
Stipulation in the contract itself by which 
their liability was to be limited, and-I agree 
with him in having dismissed -the suit 
against them because they were never 
parties to the contract at all. :U Ba Yi 
set upthe defence that he was never a 
surety; the learned Judge disbelieved his 
evidence and found that the contract bet- 
ween the original four defendants and the 


Plaintiff was entered into 

“only upon and after having from defendant No. 9 
& promise that if and to the extent that the trustee 
did not pay the plaintiff, defendant No. 9 would.” 


He excluded the costs of certain minor 
work done from the scope of the contract 
and gave a decree tothe plaintiff against 
defendant No. 9 for Rs. 25,904-8-6 and costs 
on the ad valorem scale. Against this 
decree U Ba Yi appeals. The plaintiff 
pleaded that U Ba Yi made the request 
for the work tobe done and guaranteed 
payment and swore in the witness-box that 
he did so; no suggestion was ever made 
on plaintifs behalf that this was not the 
case. Indeed the written contract of 
February l, 1933, clearly shows that the 
works were to be carried out in pursuance 
of an agreement between the first four 
defendants and the contractor. It is not 
competent for the appellant now to say that 
an independent contract was made with 
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him as a principal: he never set, up this 
case before and itis at variance witn his 
own sworn testimony. He has not even 
raised it in his cross-objections to tLe appeal. 
By O. XXII, r. 1 (3): i 
“Where the plaintiff withdraws froma suit, or 
abandons part of a claim, without the permission 
referred toin sub-r. (2), he shall be liable for such 
costs as the Court may award and shall be 


precluded from instituting any fresh” suit in 
respect of such subject-matter or such pait of the 


claim. 

‘Sub-r. (2) has no bearing on the present 
case, and accordingly on his withdrawal 
of the suit against the first four defendants 
without leave of the Court, Mahant Singh 
was precluded from instituting any fresh 
suit against themin respect of the same 
subjeclh:matter and could not enforce the 
contract. ‘But by s. 2 (g), Ccntract Act, an 
agreement -not enturceable by law 
is said to be void and by s. 2 (7) a contract 
which ceases to be enforceable by law 
becomes void when it ceases to be enforce- 
able. Sections 134 and 139. Contract Act, 
run as follows : 

“134. The surety is discharged by any contract 
between the creditor and the principal debtor, by 
which the principal debtor is released, or by any 
act or omission of the creditor, the legal conge- 
quence of which ie the discharge of the principal 
debtor.” 
139.. I£ the creditor does any act which is is- 
consistent with the rights of the surety, or .omits.to 
do any act which his duty to the surety requires 
him'to-do, and the eventual remedy of ‘the surety 
himself against the principal . debtor is ‘thereby 
impaired, the surety 1s discharged.” 

Of course in Engiand contracts which 
become unenforceable are not thereby .ren- 
dered void,.as they have been rendered by 
Statute in British India : and, therefore, in 
England even it the creditor puts it out of 
his own power to sue the debtor, the surety 
can set the lawin operation against the 
debtor as pointed out by Lindley, L.J. in 
Carter v. White (1) at page 672%. But as 
Sir William Anson has snown in his work - 
upon Contracts, a void contract can 
create no legal righis and is destitute of 
legal effect. A numuver of cases have been 
Cited tous arising out of limitation, the 
law in respect to whico 18, on quits a differ- 
ent footing from thal in the present case. 
From s. 2d, sub-s. 3, Contract Act, it may be 
seen ‘that a subsequent promise to pay a 
staiute- barred debt operates as a good con- 
sideration, and by s. 00 of the same .Acrit 
money be paid by a-debtor to a creditor 
without intimaticn that the payment is to be 
applied to tue discharge of a particular debt 

(1) (1885) 25 Ch, D 660, 54 LJ Ch. 138;50L T 
670, 32 W k 692, 

*Page of (1885) 25 Ch. D—[ Ed] z 
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it may be applied tc 

- “any lawful debt actually due and payable to him 
from the debtor whether its recovery is or is not 
barred by the law in force for the time being as to the 
limitation of suits.” 

There has been considerable conflict of 
judicial opinion in India as to whether 
when the recovery ofa debt against the 
principal debtor has become barred by 
statute, the eurety has thereby become dis- 
charged. In Radha v. Kinlock (2), a Bench 
presided over by Sir Jobn Edge held that 
‘when a debt became statate-barred, the 
_ onission.of a creditor to sue the principal 
debtor discharged the surety. The Bombay 
and Caleutta High Courts have not gone so 
far but each has conceded that such an 
omission would discharge the surety by 
reason of s. 134if it were not for s. 137 by 
which the surety is not discharged by 
reason of mere forbearance on the part 
of the creditor to sue. Sir John Edge held 
that 5.137 only applies toa forbearance 
when the creditor is forbearing to exercise 
a right still in existence, and that once the 
period of limitation is complete. and the 
Tight to sue is lost, the surety is discharged 
by reason of gs.134. This decision was 
followed in Ranjit Singh v. Naubat (3). In 
Hajarin.al v. Krishnarav (4), Bir Michael 
Westropp, C. J., said : 

“The omission of the creditor to sue the principal 
debtor within three years from the date of the bond 
has undoubtedly, {having regard to s. 2, cl. (j), 
Contract Act, and to the Limitation Act of 187 
produced the legal consequence of the discharge o 
the principal debtor; and, prima facie, if we were 
not to look beyond s. 134, we should hold the 
a to be discharged. Rut this view is dispelled by 
8 


In Krishto Kishori Chowdhrain v. Radha 
Roman (5) the view taken by the Bombay 
High Court of the law on this point was 
approved. In a much later Madras decision 
in Subramania Aiyar v. Gopala Aiyar (6) 
the Court dissented from Ranjit Singh v. 
Naubat (3) and declared its approval cf 
the Bombay case but said that mere for- 
bearance to sue did not discharge the 
surety whatever the length of the period 
of the forbearance and even when the debt 
had become statute-barred. No reference 
= was made to s.2(g) or s. 2 (7), Contract 
Act, in the judgment, which, however, con- 
tained copious references to English au- 
thorities to show that when remedies were 
barred by limitation, the rights were not 


(2) 11 A 310; A W N 1889, 94. 
(3) 24 A 504; A W N 1902, 166. 
(4) 5 B 647. 


(5) 12 C 330 
(6) 
T 321. 
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reasons for doubting that the English 
authorities are of assistance on this partic 
cular point in this country where we are 
governed by a statute which explicitly 
lays down that a contract which ceases to 
be enforceable by law becomes void when 
it ceases to be enforceable. The decision in 
Nur Din v. Allah Ditta (7) where the debt 
had’ become barred by the Statute of 
Limitation is expressed to follow that of the 
Bombay, Caleutta and Madras High Courts, 
but no reference appears to have been 
made to the fact that but for the express 
words of s. 137, an omission to sue the 
principal debtor would have been held to 
discharge the surety by the Bombay and 
Calcutta High Courts nor was allusion 
made to Sir John Edge’s decision in Radha 
v. Kinlock (2). The Court followed the 
English Law as laid down by Lindley, L J., 
in Carter v. White (1) a case which I have 
already mentioned, and did not pause to 
consider the effect of the interpretation 
clauses in the Contract Act upon the position 
of a surety in this country when the contract 
between creditor and principal debtor 
has been rendered void by the act of the 
creditor. However the present case does 
not turn upon limitation nor upon forbear- 
ance to sué. In Pollock and Mulla’s Cone 
tract Act (6th Edition) at page 486 it is- 
said with regard tos. 134 that if the cre- 
ditor. expressly reserves his remedies 
against the surety the latter is not dise 
charged. Butagain the learned authors 
cite English decisions in support of this 
proposition. Thus Willes, J.in Bateson v. 
Gosling (8) said: 

“Ti: must, therefore, be taken to be settled that 
wherethe principal has entered into a deed of 
arrangement containing a release subject to the 
reservation of the creditor's right of recourse against 
the surety, the latter has no right to raise the objec- 
tion. If, however, there ig an absolute and uncon- 
ditional release, the remedy against the surety is 
gone because the debt is extinguished," 

Mr. Aiyangar says that this governs tho 
present case and that it is clear that the 
plaintiff always reserved his rights against 
the surety when he ceased to sue the 
first four defendants and brought in as 
defendants the eight persons who had 
become trustees subsequently whilst re- 
taining the present appellant asa defen- 
dant, he was unequivocally retaining his 
rights against the surety. The question 


33 P L R 668; Ind. Rul. (1932) Lah. 459, 


(7) 13 Lah. 817; 138 Ind, Cas. 305; A I R 1932 Lah. 
419: 

(8) (1871) 7 OP 9; 41 L J O P 53; 25 L T 560; 20 W 
R 98. 
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therefore is, can this principle of English 
Law apply in British India? In Muruggappa 
Mudaliar v. Munusamt Mudali (9) it 
ee beld that it can. The Madras Court 
sald : 

“We must hold that the law which Willes, J. 
regarded as well settled in England jast before 
_the passing of the Contract Act must be taken to have 


been in the mind of the Legislature in enacting s. 134, 
Contract Act,” 

Later on in the judgment it is said :- 

“Moreover, on principle it seems to usthat the 
same conclusion is deducible ..... ...... so long as 
there isthe possibility ofthe surety having recourse 
to the principal debtor for payment or for con- 
tribution, the debt itself is not extinguished 
and the right to proceed against the surety is not 
affected.” 


Lam far from saying that the creditor 
may not elect to have recourse to the 
surety rather than tothe principal debtor, 
butin my opinion he must not, in so doing, 
release the latter in such a way as to 
render the contract unenforceable against 
him and therefore, void. If he does this 
the surety can have no recourse to the 
principal debtor for payment and both hy 
virtue of s. 134 and s. 139 the surety is 
discharged. With great respect to the 
Madras ruling Ifeel obliged to dissent 
from their conclusion which appears - to me 
to suggest thatthe surety could sue the 
principal debtor in respect of a con- 
tract rendered void by statute and ignores 
s. 2 (j) Contract Act. Again with due 
deference to the Madras Court I doubt if 
the English rule even has there been rightly 
interpreted for where the creditor actually 
releases the principal there is no room for 
any reservation of remedies against the 
surety, Commercial Bank of Tasmania v. 
Jones (10) at p. 316,* and no such reservation 
can have effect where another debtor is 


accepted in the place of the debtor 
guaranteed. If the creditor chooses first 
to have recourse to the surety, the 


principal debtor remains liable tothe 
latter, but if the creditor extinguishes his 
remedy against the principal creditor by 
withdrawing a suit against him without the 
permission of the Court then his act 
discharges both the prircipal debtor and 
by virtue of the sectionsI have quoted the 
surety in addition. 

The point we have to consider was dealt 
with by Fox, J. (after Sir Charles Fox, C.J.) 
in Maung PoThav. Ko Min Pyu (11) in 

(9) 38 M L J131; 54 Ind Cas. 75€; A IR 1920 Mad. 
216; (1920) M W N 178; 11 L W 248. 

(10) (1898) A O 313; 62 L JP O 104;1 k 367; 68 L 


T 776; 42 W R 256; 57 J P 644. 
(1) iL B.R 150. 


*Page of (1893) A. O.—[H#d,| 
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which he held that where a plaintiff having 
instituted a suit against both the prineri- 
pal debtor and his sureties expressly walv- 
ed his claim against the principal, he, there- 
fore, brought about by his own act the 
necessary dismissal of his suit against the 
principal and cansed the discharge of the 
surety by virtue of s, 184, Contract Act, 
In Kanahai Missir v. Sukananan® (12) if 
the creditor did not abandon his rights 
against the principal debtor but, being 
unable to find him soas toserve a sum- 
mons, elected to have recourse to the 
surety, it was Tightly decided that the 

surety was not discharged and the case was 


‘distinguishable from the earlier Rangoon 


decision, and I do not agree with the adverse 
comments passed on the earlier decision 
in the later case. One decision referred 
tois that even if there is an explicit. 
release of the principal debtor by his cre- 
ditor, when that is combined with a reserva- 
tion of the creditor's right to proceed 
against the surety, the agreement does not 
discharge the surety. See Annadana Jadaya 
Goundar v. Konammal (13). But this agam 
proceeds upon the footing thatthe surety 
had a remedy inturn from the prin- 
cipal debtor. J cannot assent to the 
Madras decision as stated, for if the prin- 
cipal dobtor has by his own act delibe- 
rately deprived the surety of that remedy, 


-guch a decision can have no application. 


Again in Kanahai Missir v. Sukananan (12), 
the provisions ofO. IX, r. 5, sub r. (2) would 
enable the plaintiff on satisfying the Court 
of the facts to bring a fresh suit. against 
the principal debtor within the period of 
limitation, whereas in the present case a 
fresh suit. would be expressly barred by 
O. XXIII, r.1. But if the term “waiver 
used by Dunkiey, J., means ‘abandonment, 
then 1 cannot agree with him and the 
decision must be taken to be overruled. 
The test is not whether the creditor has for 
the time being confined his attenticn to the 
surety rather than to the principal debtor, 
but whether he has irrevocably abandoned 
his rights against the principal debtor by 
releasing or discharging him from the con- 
tract or has impaired the remedy of the 
surety against the principal debtor. 

In the trial Court the attention of the 
learned Judge does not appear to have been 
at any time drawn to the fact that by dis- 
charging the principal debtor the respon- 

(12) 14 R 594; 168 Ind. Cas. 815; A I R 1937 Rang. 


72:9 R Rang. 385. 
(13) 56 M 625: 141 Ind. Cas. 852; A I R1933 Mad. 
309; (1933) M W N 45; 37 L W 170; Ind. Rul. (1933) 


Mad. 168; 64M LJ 3886, 
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dent had also discharged the surety; no 
doubt if the provisions of the relevant sec- 
tions of the Act had been brought to his 
notice, this aspeat ofthe case would have 
received careful consideration, but the ap- 
pellant was content to set up in his defence 
that he never guaranteed payment for the 
work done by the plaintiff at all, and thus 
the leamed Judge had presented to hima 
difficult question and one quite different 
from that which has been raised on-appeal. 
By reason, however, of the legal argument 
which has now for the first time been urged 
on behalf of the appellant,I am of opinion: 
that this appeal should be allowed for the 
reasons stated with Advocate's costs to the 
appellant thirty gold mohurs, in addition 
to the costs on the ad valorem scale. 

Leach, J—The facts of this case are 
very simple, but they have given rise to 
an important question of law. On February 
1. 1933, the plaintiff-respondent entéred into 
a contract with the trustees of the Kyaika- 
san Pagoda ,then four in number) to carry 
oul certain werks, payment being guaranteed 
by the appellant. Tke respondent's bill 
was not paid and he filed the suit with 
which this appeal is concerned to recover 
the amount of Rs. 26,062-s-6, which he 
claimed was due to him. The original de- 
fendants were the trastees of the pagoda, 
who had entered into the contract, and the 
appellant, who was sued as their guarantor. 
During the pendency of the suit the trustees 
were changed; in the place of the four 
persons who had contracted with the res- 
pondent eight other persons were appointed 
to the Board. On learning this the respon- 
dent moved the Court to dismiss from the 
suit the four original trustees and sub- 
stitute the new trustees as defendants. 
The application was granted and the suit 
proceeded against the new trustees and the 
guarantor. The learned trial Judge held 
that.the new trustees were under no liability 
to the respondent as they were not parties 
tothe contract and dismissed the respon- 
dent's claim so far as they were concerned, 
but held the appellant liable undeér his 
guarantee. The respondent has not challeng- 
ed the correctness of the finding of the 
learned trial Judge that the new trustees 
were not liable under the contract and this 
decision is not now open to question. 

In withdrawing the suit against the prin- 
pal debtors, the original trustees, the res- 
pondent did not apply for leave to institute 
a fresh suit against them should it be neces- 
sary, as he might have done under the 
provisions of O. XXIII, r. 1, Civil Proce- 
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dure Code, and his remedy against them 
was consequently lost. The question which 
now arises is whether the course which the 
resp -ndent followed of his own free will has 
the effect of liberating the appellant from 
his guarantee. The learned Advocate for 
the respondent at one time was disp sed to 
argue that the guarantor had made hime 
self liable as a principal. but it was clear 
that this contention was not open to him. 
Tae appellant was sued as a guarantor; the 
respondent's own evidence showed that he 
was a guarantor and the learned trial 
Judge so held. Moreover, this finding has 
not been challenged in the cross-objections. 

In Commercial Bank of Tasmania v. 
Jones (10), the Judicial Committee of the 
Privy Council held that where there is a 
final and full release of the principal debtors, 
the remedy against the surety is gone, bee 
cause the debt is extinguished, and where 
such actual release is given, no right can be 
reserved, because the debt is satisfied and 
no right of recourse remains where the debt 
is gone. It is common ground that this is 
the law under the Contract Act, the same 
principles being embodied ins. 134. The 
events 
which have happened, the debt has ceased 
to exist andin support of the argument 
relies on O. XXIII, r. 1, Civil Procedure 
Code, and s. 2 (j), Contract Act. I am of 
opinion that the argument is a sound one, 
Order XXIII, r. 1, sars the remedy against 
a defendant who is.dismissed from the euit 
without permission being obtained for the 
institution of a fresh suit. In other words 
if the suit is to enforce a contract, as 
the present suit is, the contract becomes 
enforceable so far as the dismissed 
defendant is concerned. Section 2 (7) states 
that a contract which ceases to be enforce- 
able becomes -void when it ceases to be 
enforceable. When the principal debtors 
were dismissed from the suit the contract 
became unenforceable, and being unenfor- 
ceable became void. A contract which 
becomes void ceases to {be a contract in 
law and liability is at an end. This is 
the position here and with the discharge 
of the principal debtors the liability of the 
guarantor also disappears. _ 

In- support of his contention that the 
debt still continue to exist despite the 
statutory provisions referred to, the 
learned Advocate for the respondent laid 
great stress on the numerous decisions in 
India to the effect that the law of limitas 
tion does not operate to extinguish a 
debt, notwithstanding that the remedy is 
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barred. An examination of these autho- 
rities will show that they are based on 
s. 137, Contract Act, it being considered 
that this section had the effect of placing 
a- case of this nature beyond the mischief 
of s.2 (J. The passage quoted by the 
learned Chief. Justice from the judgment 
in the leading case of Hajarimal v. 
Krishnarav (4), makes this quite clear. 
It is not necessary, for the purposes of 
the present appeal, to enter upon a dis- 
cussion whether s. 137 does operaie to 
put beyond the reach of s. 2 (7) a case 
where there has been forbearance to sus 
sufficiently long to render the debt time- 
barred. It is enough to say that s. 137 does 
not apply here and there is no other section 
which operates to restrict s. 2 (j) so far as this 
case is concerned. 
. The learned Advocate for the respon- 
dent has also placed reliance on the 
opinions expressed in Nur Din v. Allah 
Ditta (7), Muruggappa Mudaliarv. Munus- 
sami Mudali (9) and Kanahai Missir v. 
Sukanan (12). In Nur Din v. Allah Ditta 
(7), it was held that the abatement 
of a suit as against the principal debtor 
did not operate to discharge the sureties 
from their liability. The bases of this 
decision was the rule of law that a debt 
does not cease to be a debt merely because 
its recovery has become barred by the 
statute of limitation, and the effect of the 
provisions of s. 2 (7), Contract Act, was 
not considered. In Muruggappa Mudaliar 
v. Munusami Mudali (9), the suit was 
abandoned as against the principal debtor, 
but continued against the surety. The 
Court held that there was nothing in 
s. 134, Contract Act, which affected the 
English principle that the discharge of 
the principal debtor will not affect the 
rights against sureties when those rights 
have been reserved. But it cannot be 
denied that e. 134 operates to discharge 
the surety where the debt kas been 
extinguished. I respecifully agree with 
the remarks contained in the judgment 
of ihe learned Chief Justice with regard 
tothe casein Kanhai Misser v..Sukanan (12). 
In Chunna Mal-Ram Nath v. Mool-Chand 
Ram Bhagat (14), the Judicial Committee 
of the Privy Council held that under s. 63, 
Contract Acl, a promisee can effectually 
dispense with performance of a cortract, 
in whole or in part, without either an 


: (14) 551 A 154; 108 Ind, Cas. 678; A 1R1928P O 
99; 9 Lah, 510:5 O W N 466; 47 OL 43 503; 26 A L 
J 603; 29P L R 353; 32 O W N 738; 30 Bom. L R 
- $37; 55M LJ1; 28 L W 281 (PO). 
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agreement by the promisor, or cdnsidera- 
tion for the dispensation. Thus, a buyer 
of goods for future delivery, who has can- 
celled the contract, cannot afterwards in- 
sist upon performance, and sue for damages 
for non-delivery. Their Lordships pointed 
out that an agreement of this nature 
ought not to be enlarged by any amplica- 
tion of English doctrines, The same 
principle applies here. It is the duty of 
the Court to give effect to the plain 
meaning of s. 2 (fj) without reference to 
the English Law of contracts. In deciding 
cages relating to contracts in this country 
the Court is governed by the provisions of 
the Contract Act and itis not entitled to 
go outside the four corners of that Act, 
unless the Act is silent on some particular 
point or the wording is not clear. If the 
Act is silent orthere is ambiguity, it may 
be necessary to apply English principles, 
but not otherwise. In view of the pro- 
visions of the Contract Act and cf the 
Code of Civil Procedure to which reference 
had been made, it is, in my opinion, impos- 
sible to hold that the debt hasnot been 
extinguished. By the act of the respon- 
dent himself the principal debtors have 
been discharged. The surety is, therefore, 
also discharged. Accordingly, I agree that 
the appeal should be allowed and I- concur 
in the order of the learned Chief Justice 
with regard to costs. 
N. Appeal allowed, 
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OUDH CHIEF COURT 
First Civil Appeal No. 91- of 1955 
September 9, 1937 
Srivastava, U. J.anp SMITH, J. 

BHIKHAM LALL AND OTHERS—DBFENDANTS 

; —ÅPPELLANTS l 

versus 

Musammat JANAK DULARI AND OTHERS—- 


PLAINTIFFS RESPONDESTS 

Civil Procedure Code (Act V of 1908), s 68, Sch. ITT, 
para l1l—Mortgage decree—Property ancestral and 
revenue paying—Eazecution —Transfer of, to Collec- 
tor-- Mortgage of property, when Collecior seized with 
case and without his permission—V alidity—Evidence 
— Presumption — Judicial proceedings — Mortgage~- 
Construction — Personal lability— Promise to pay 
within fixed period— Whether per se imports personal 
liability— Held, mortgage was by conditional sale— 
Transfer of Property Act IV of 1882),.s. 68, Proviso 
—Applicability—Claim should be based on mortgage 
——Claim cannot be enforced against donee from mort- 
gagor 
. Thereis a strong presumption in favour of the 
judicial proceedings being carried out according to 
law., This presumption can be displaced only by ex- 
ceptionally strong evidence. [p. 299, col, 2.] 
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Where the property is ancestral, and revenue- 
paying execution of the mortgage decree should under 
the law be transferred to the Collector under s. 68, 
Civil Procedure Code. |p. 298, col. 1.] 

And where after the decree is so transferred for 
execution, the judgment-debtor mortgages the pro- 
perty in execution at & time when the Collector is 
seized of the case, the mortgage deed is imcompetent 
under para. 11 of Sch IH of the Civil Procedure Code, 
unless it an be shown thatis was executed after 
obtaining the written peimission of the Collec- 


Or., l 

The question of the personal liability ofa mort- 
gagor depends upon the construction of the instrument 
in each case. A mere promise to pay the money 
within a certain fixed period does not per se im- 
‘port a personal liability, for such a covenant is entered 
into in every form of mortgage, but the test in each 
case isthe remedy provided in the deed for satisfac- 
tion of the mortgage debt. 

Held, ona construction of the deed that the mort- 
gage created by if was g mortgage by way of con- 
ditional sale, and that it contained no personal con» 
tract to pay the mortgage money. Kwuraishi Begam 
v. Mumtaz Mirza (1) and Syed Nazim Hussain v. 
Lala Mahabir Prasad (2), followed. Sivakami 
Ammal v. Gopala Savundram Ayyar (3) and Kangaya 
Gurukal v. Kalimuthu Annavi (4), referred to. [p. 
300, col. 1 

Section 68, Transfer of Property Act, applies only 
where the claim is based on a mortgage. It presupposes 
a valid mortgage. The object of the proviso. which 
has been added by Amendment Act (XX of 1929), is 
simply to make it clear that in cases where the mort- 
‘gage-deed contained a personal covenant, and cl. (a) 
was applicable, the personal liability could be en- 
forced only against the mortgagor or against his legal 
representatives, but not against a transferee from the 
mortgagor nor against a transferees from the 
legal representative of the mortgagor. Where, there- 
fore, theclaim is based on the deed of gift, and not 
on the mortgage, s. 68 has no application, 
Jamna Das v. Pandit Ram Puter Pandey (5) and 
Nanku Prasad Singh v. Kamta Prasad Singh (6), 
distinguished. [p. 301, col. 1.] 

F. O. A. against the order of the Addi- 
tional Civil Judge, Hardoi, dated April 17, 
1935. 

' Messrs M. Wasim, K- Zaman, Alt Hasan 
and Sunderpal Gupta, for the Appel- 
lants. 

Messrs. Radha Krishna and Tirbeni 
Sahai, for the Respondents. 
_dudgment.—Bhikham Lall, who was 
originally defendant No.1 in the suit, had 
executed two mortgage-deeds in favour of 
Ram Sewak, the predecessor of the plaint- 
ifs. Ram Sewak, obtained a decree for 
sale on tke foot of these mortgages. He 
died somtime after the passing of the final 
decree. His widow, the plaintiff No. 1, 
made two applications for execution of 
the aforesaid decree. When the property 
was about to be sold, Bhikbam Lall on 
September 17, 1920, executed a mortgage- 
deed (Ex. 1) in favour of plaintiff No. 1 


with respect to the same property, and. 


thus satisfied the decree. This was a 
‘mortgage for Rs. 8,000 carrying interest at 


BHIKHAM LALL v. JANAK DULARI (OUDH) 


297 


eight annas per cent. per mensem ccm- 
poundable with six monthly rests. Plaint- 
iffs Ncs. 2 to 4 are the daughters of Ram 
Sewak. The suit which has given rise 
to this appeal was instituted on the foot 
of Ex. 1. and claimed a decree for foreclo- 
sure, or in the alternative, in case the 
mortgage was found unenforceable, a 
personal decree against the defendants. 
The plaintiff No. 1 joined plaintiffs 
Nes. 2 to 4 with her in the suit on the 
allegation that they had an equal share 
each in the mortgage in suit although the 
deed had been executed in the name of the 
plaintiff No. 1 alone. 

Bhikham Lall, defendant No. 1, had on 
January 7, 1929, executed a deed of gift 
(Ex. 3) in respect of the mortgaged pro- 
perty in favour of his two daughters’ sons, 
Pattan Lall, and Bachchan Lall. These 
donees were, therefore, impleaded as def- 
endants Nos. 2 and 3. The main defences 
raised in the case were that the mortgage- 
deed in suit was invalid under para. 11 of 
Sch. III of the Code of Civil Procedure, 
as it had been executed without the neces- 
sary permission of the Collector, as re- 
quired by the paragraph, and that the 
deed did not contain any personal covenant 
which could entitle the plaintiffs to a 
perscnal decree. It was alsc pleaded that 
the claim for a personal decree was barred 
by time. The plaintiffs sought to meet 
the plea of limitation by relying on an 
alleged acknowledgment contained in the 
deed of gift Ex. 3. They also claimed a 
personal decree against defendants 
Nos. 2and.3 under the terms of the deed 
of gift, and on the ground of defendants 
Nos. 2 and 3 being the universal donees of 
Bhikham Lall. 

The trial Court held that although the 
property in suit was ancestral, yet the 
execution of the decree had never been 
transferred to the Collector, and para. 11 
of Sch. III, therefore, did not apply 
to the case. On the question of permission 
set up by the plaintiffs, it held that asa 
matter of fact no permission was obtained 
from the Collector for the execution of 
the mortgage deed in suit. On the ques- 
tion of personal covenant it fcund that 
the mortgage deed in suit was a pure 
mortgage by conditional sale and did not 
contain any personal covenant which could 
entitle the plaintiff to a personal decree 
on the basis of the deed in suit. It further 
keld that limitation for a personal decree 
was saved by an acknowledgment con- 
tained in the deed of gift. As regards the 
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defendants Nos. 2 and 3, it was held that 
they were not the universal donees, but 
would have been liable under the terms 
of the deed of gift to. pay the mortgage 
money in suit provided that there had been 
a personal covenant in the deed itself for 
the payment of the money. A few other 
minor pleas raised in the case were decided 
against the defendants, but it is not neces- 
sary to mention them as they are not 
material to the appeal. In conclusion, 
the lower Court decreed the plaintiffs’ claim 
for foreclosure, with costs. $ 

The defendants have appealed to this 
Court. Bhikham lall died during the 
pendency of the appeal, and his widow, 
Musammat Mohini Kuer, was substituted in 
his place. All the findings set forth above 
have been challefiged before us either by 
the appellants or by the respondents. 

The first question is about the applica- 
tion of para. 11 of Sch. III to the case. 
It is no longer disputed that the property 
was ancestral, and that the property being 
revenve paying execution of the decree 
held by Ram Sewak ought, under the law, 
to have been transferred to the Collector, 
the plaintiffs’ Counsel in the oral plead- 
ings recorded on February 21, 1935, had 
also expressly admitted that the mortgage 
in suit was made after the decree had 
been transferred to the Collector, and 
while proceedings for sale were going on in 
the Collector's Court. He, however, pleaded 
that the mortgage in suit was not vitiated 
by the provisions of para. 11 of Sch. IIT of 
the Code of Civil Procedure, firatly because 
thé property was not ancestral, and secondly 
because the requisite permission had been 
obtained by the judgment-debtor. After 
ihe case had been closed and judgment 
had been reserved, the learned Additional 
Civil Judge when examining the docu- 
mentary evidence in the case formed the 
opinion that the decree had never been trans- 
ferred to the. Collector under s. 68 of the 
Code of Civil Procedure. He then called 
the Counsel for the parties and pointed 
out,tothem the discovery he had made. 
The plaintiffs’ Counsel, taking his clue from 
ihis withdrew the admission which he had 
made in the pleadings. 

We are of opinion that the learned 
Additional Civil Judge is altogether wrong 
in interpreting the d-cuments as showing 
that execution of the decree had not been 
transferred to the Collector, but that the 
sale officer had only been asked to conduct 


the sale Ex. A-7 is the first application . 


for execution made by Ram Sewak. In 
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this application the properi:y sought to be 
sold is described as ancestral. Exhibit A-8 
ia the affidavit which was filed in proof 
of the property being ancestral. Exhibit 
A-9 is tke list of papers filed by the 
decree-holder showing that copies of a 
number of “Khewats’ were produced in 


order io prove that the property was 
ancestral. Exhibit A 10 is the trder of 


the Civil Judge. It runs as follows :— 


“Property sought to be sold is held to be ancestral. 
Papers having been prepared are to be sent to the 
Collectorate”. 


There could be no object in making 
the inquiry about the ancestral character 
of the properiy except for the purpose 
of finding out whether execution was to 
be carried out by the Collector or by the 
Civil Court, Ex. A-11 is described as a 
statement of facts regarding property 
sought to be sold under the notification 
No. 1887-1-238, dated October 7, 1911. This 
statement is exactly in accordance with 
the provisions of r. 181, para. 6 (1) of the 
Oudh Civil Digest which also makes referen- 
ce to the above, mentioned notification. 
The notification was made in exercise of 
the powers conferred on the Local Govern- 
ment by s. 68 of the Code of Civil Procedure, 
Exhibit A-12 is the second execution 
application. It asks for a notice under 
O. XXI, r. 22, Civil Procedure Code, to be 
issued to the judgment-debtor, and that 
the property besold in continuation (ba 
tasalsul) of the previous execution in 
which the property had been held to be 
ancestral and asale statement had also been 
prepared and the sale sanctioned. To our 
mind the object of this reference to the 
earlier execution proceedings was merely 
to obviate any fresh inquiry about the 
property being ancestral, or any fresh pro- 
ceedings for Government sanction in respect 
of the sale. Exbibit A 14is theorder dated 
May 11,1918, of the Civil Judge. It is as. 
follows :— 


Osh asad It appears from the file as well 


affidavit filed by, the deeree-holder 
that the property is ancestral and in the 
previous execution it was heldassuch sale papers 
to besent tothe Collectorate for taking up sale pro- 
ceedings and the case be consigned to record”, 
Exhibit A-16 is another statement of 
facts, similar to Ex. A-11, which also con- 
tains reference to the notification No. 1887-1- 
238, dated October 7, 1911. Exhibit A-17 
is a copy of the rubkar dated May 14, 
1918, issued from the Court of Civil Judge 
under the signature of the Munsarim. It 
is as follows: 
M,“In the above-noted case the property sought to 
be sold hag been held to-he ancestral, It is, 
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therefore, ordered that papers for taking sale pra- ' 
e prepared and be sent to the sale ` 


ceedings 
officer, Hardoi. The sale officer be asked'to inform 
this Oourt of the result afterthe sale proceedings 
have been taken up.” 


At the foot of it is given a list of papers, 
which include copies of the preliminary and 
‘final decrees. The last direction requiring 
the result of the proceedings to be cam- 
municated tothe Court is exactly in ac- 
cordance with the provisions ofr 200 (5) of 
the Oudh Civil bigest relaling to the execu- 
tion of decrees by the Collector. Exbibit A-18 
is the report dated September 20, 1920, 
sent to the Civil Court to the effect that 
receipts for Rs. 3,800 have been filed at 
times by the decree-holder, and that the 
case was consigned to records on September 
20, 1920, in default of prosecution Ex. A-19 
is the last order of the Civil Court when the 
case was put up along with “sale papers 
returned from the Collectorate of Hardoi.” 
It makes a note of the payment of Rs. 3,800 
and orders the case to be consigned to 
recordsin part satisfaction of the decree. 

The lower Court seems to have been car- 
ried away by the use of the words “sale 
officer”, in the rubkari Ex. A-17. We 
are satisfied that in view of all the pro- 
ceedings being strictly in accordance with 
the rules prescribed in the Oudh Civil 
Digest for transfer of execution to the 
Collector under s. 68 of the Code of Civil 
Procedure, in the case of ancestral pro- 
perty, the term “sale officer", was only 
loosely used by the Munsarim in this 
rubkar for the Collector. The same 
remarks apply to the use of the words ‘‘sale 
officer” at one place in Ex. A-12 where it 
is stated that when the first application for 
execution was made, the papers were sent 
to the Court of the sale officer on June 30, 


1915. which we have quoted above is the 


“Oollectorate’. Weare also surprised to 
Gnd the lower Court seriously holding tbat 
the decree could not be said to have been 
sent to the Collector for execution because 
the words used in the vernacular order 
were “adalat Collectri” (Collectorate). The 
learned Counsel for the respondents has also 
sought to make capital of the fact that in 
Ex. A-14 it was said that papers are to 
be sent to the Collectorate for taking up 
sale proceedings. It has been argued that 
the direction for taking up sale proceed- 
ings shows that the intention was merely 
to have the sale conducted by the sale 
officer, and excluded resort to any of the 
ther methods prescribed in Sch. III for 
mforcement of payment. We regret we 


annot accede to the argument. It may he _ 
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noted that no such words were used in 
Ex. A-10,the order which was passed on 
the first application for execution. It may 
be that as the Collector had not thought fit 
to resort to any of the other methods in the 
course of the earlier proceedings and the 
property had actually been put up for sale, 
though the sale could not take place for 
want of bidders, therefore, the words in 
question were used inthe order passed on 
the second application. In any caze, as it 
is clear that the Oivil Court intended to 
transfer the execution under s. 63, the mere 
use of the words “sale proceedings”, could 
not fetter the Collector in the exercise of 
the powers allowed to him by the law in 
such cases. The Additional Civil Judge 
in his desparate attempt to support the 
extremely technical view which he has 
taken of this matter, had been driven to 
quote from Shakepeare’s ‘Merchant of 
Venice”, in justification of the attitude 
adopted by him. He has completely failed 
to look atthe entire proceedings in their 
true perspective, and has overlooked the 
fact that if the execution proceedings were 
intended to be carried out by the Civil 
Court, and the sale officer was merely 
asked to conduct the sale, the sale state- 
ment and the sale proclamation should have 
been prepared by the CivilCourt and not 
by the Collector. In the present case ad- 
mittedly no sale statement or sale procla- 
mation was prepared by the Civil Court. 
The Government sanction for the sale was 
also obtained by the Collector. Moreover, 
the property having -been definitely found 
to be ancestral, the law required that the 
execution should be transferred to the Col- 
lector. Therefore, there was a strong pre- 
Bumption in favour of the judicial pro- 


ceedings being carried out according to law. 


This presumption could be displaced only 
by exceptionally strong evidence, which is 
absolutely lackingin the case. We have, 
therefcre, no hesitation in holding that 
execution of the decree of Ram Sewak had 
been transferred to the Collector unders. 68, 
and that the mortgage in suit having been 
executed at atime when the Oollector was 
seized of the case, the mortgage-deed in suit 
was incompetent, unlegs it could be shown 
thatit was executed after obtaining the 
written permission of the Collector, 

This leads us on the next question, about 
the alleged written’ permission. The find- 
ing of ‘thé lower Court, on this point 
has been impungned by the plaintiffs- 
respondents. (After considering the evi- 
dence the judgment proceeded.) We 
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think that if any such permission had 
been obtained they could not have 


failed to make mention of it in the mort- 
gauge-deed Ex. 1. 
of permission has bcen concocted after the 
Plaintiffs discovered that the file of the 
Collectorate relating to the sale had been 
weeded cut. We are, therefore, in agree- 
ment with the lower Court that the plaint- 
iffs have failed to prove the alleged per- 
mission. The result, therefore, is that the 
mortgage-deed in suit is void and incom- 
petent under para. 11 of Sch. ILI of the 
Code of Civil Procedure. 

Next, as regards the claim for a personal 
decree based on the mortgage-deed, the 
question is whether the mortgage-deed, in 
suit containg any personal covenant. Ad- 
mittedly the mortgage deed is a mortgage 
by conditional sale, and the remedy pro- 
vided for the mortgazeis foreclosure. The 
plaintiffs, however, rely on a sentence in 
the deed in whichthe mortgagor promises 
to pay the mortgage money in alump sum 
to the mortgagee and to redeem the mort- 
gaged property after the expiry of the 
slipulated period of seven years. Some 
such provision can be found in almost 
every deed of mortgage but the determin- 
ing factor in all such cases is the remedy 
provided inthe deed for satisfaction of t e 
mortgage debt. In Musammat Kuraishi 
Begam v. Mumtaz Mirza, 120. O. 275 (1) 
it was heldon a construction of the deed 
that the mortgage created by it was a 
mortgage by way of conditional sale, and 


that it contained no personal contract to pay. 


the mortgage money. It was further held 
that a mere promise to pay the money 
within a certain fixed period does not per se 
import a personal liability, tor such a cove- 
nant is entered into in every form of mort- 
gage, and that the test in each case is the 
remedy provided in the deed for satisfaction 
of the mortgage debt. This case was fol- 
lowed, and the same view was adopted, by 
another learned Judge of the late Court 
of the Judicial Commissioner of Oudh in 
Syed Nazim Hussain v Lala Mahabir 
Prasad, 2 O. L. J. 387 (2). The learned 
Counsel for the plaintiffs-respondents has 
relied on two Full Bench decisions of the 
Madras High Court in Stvakami Ammal v. 
Gopala Savundram Ayyar and another, I. L. 
R. 17 Mad. 131 (3) and Kangaya Gurukal 
and others v. Kalimuthu Annavi, I. L. R, 27 
Mad. 526 (4). The judgments in both these 

(1) 120 0 278; 3 Ind. Oas. 871. 

(2) 2 O L J 357. 

(3) 17 M 131, 

(4) 27 M 526. 
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cases are very brief, and do not contain 
any discussion of the subject. The ques- 
tion of the personal liability of a mortgagor 
depends upon the construction of the instru- 
ment in each case. We are, therefore, 
unable toreply on either of them. Admit- 
tedly in the present case the only remedy 
allowed to the mortgagee is forgclcsure. 
The learned Counsel for the plaintiffs- 
respondents has not been able torefer us 
to any provision in the deed which could 
entitle the mortgagee to sell the property, 
orto enforce payment against the mortgagor 
personally. We must, therefore, hold in 
agreement with the lower Court that the 
Plaintiffs are not entitled to any personal 
decree on the basie of the deed in suit. 
In this view of the matter the question cf 
limitation or of the alleged acknowledgment 
does not arise. 

Lastly, there remains the question about 
the right of the plaintiffs to get a personal 
decree against defendants Nos. 2 and 3 
under the terms of the deed of gift Ex. 3. 
It is stated in the deed that the gifted 
property is subject to an encumbrance of 
Rs. 20,000 and that “it is incumbent upon 
the donee to redeem the property from 
mortgagees’ possession”. It also says that 
the gift is of the equity of redemption, and 
that the right of ownership is under all 
circumstances subject to mortgage. It was 
also admitted by Bhikham Lall, that the 
encumbrance mentioned in the deed includ- 
ed the plaintiff's debt due on the mort- 
gage deed in suit. We are, therefore, of 
opinion that the terms of the deed of gift 
clearly show that it was an onerous gift, 
and imposed on the donees the obligation 
to discharge the encumbrance under the 
mortgage-deed in suit. Admittedly the 
mutation has been effected in favour of the 
donees, and they are in possession of the 
property. It is no doubt true that the 
donees are minors, and as such under s. 127 
of the Transfer of Property Act, they will 
have right upon attaining majority either 
to accept the gift burdened with the obli- 
gation and retain the property, or to return 
it. However, until they exercise the option 
of repudiation available to them on attain- 
ing majority they are liable for the obliga- 
tion imposed on them under the gift. This 
obligation arose under the terms of the 
gift, and is quite independent of the terms 
of the mortgage-deed, whether it contains 
any personal covenant or not. The present 
sult was instituted well within six years of 
the execution of the deed of gift. No ques- 
tion of limitation, thérefore, arises in respect 
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-of the claim for enforcement of tke obliga- 
tion under the deed. _ l 

The learned Counsel for the defendants- 
appellants has referred us to the provisions 
of s. 68 of the Transfer of Property Act. 
The relevant portion of the section on which 
reliance has been placed is as follows:— 

“68 (1) The mortgagee has a right to sue * * for 
the mortage money in the following cages and no 
other, namely, 

(a) where the mortgagor binds himself to re-pay 
the Same: -se vewoseuteek ord awesicasen cs: 

Provided that, in the case referred to in cl. (a), 
a transferee from the mortgagor or from his legal 
representative shall not be liable to be eued for the 
mortgage-money.” 

It has been argued that under the proviso 
above quoted the donees cannot be made 
liable for the plaintiffs’ claim. We are of 
opinion that the argument is not sound. 
In our opinion s. #8 applied only where the 
claim is based on the mortgage. It. pre- 
supposes a valid mortgage. ‘The proviso 
relied on by the appellants was added by 
the Transfer of Pr: perty (Amendment) Act, 
(XX of 1929). The relevant changes made 
in this section by this Act were that the 
words “the mortgagor” which found place 
at the place marked stars in the quotaticn 
made above have been omitted, and the 
proviso, which is entirely new, has been 
added. “Lhe object of these alterations was 
simply to make it clear that in cases where 
the. mortgage-deed contained a personal 
covenant, and cl, (a) was applicable, the 
personal liability could be* enforced ‘only 
against the mortgagor or against his legal 
representatives, but not against a transferee 
from the mortgagor, nor against a traneferee 
from the legal representative of the mori- 
gagor. The claim under consideration is 
based on the deed of gift, and not on the 
Mortgage. Section 68 has, therefore, no 
application. The mortgage has not only 
been held to be void, but it has also been 
beld not to contain any personal covenant. 
Therefore, even if s. 68 were supposed to be 
applicable, cl. (a) of sub-s. (1) of s. 68 would 

have no application. It follows that there 
is no room for applying the proviso. 

The appellants learned Counsel also re- 
lied on the rulings of their Lordships of the 
Privy Council in Jamna Dass y. Pandit 
Ram Autar Pande ana others, L. R. 39 LA. 
7 (5) and -Nanku Prasad Singh v. Kamta 
Prasad Singh and others, 250. W. N. 771 
(6). Inthe first of these cases it was held 


(5) 39 I A 7; 13 Ind. Cas, 301;16 C WN 97;1LMLT 
6:9 A L J 37; 4912)MWWN 32:15 CLJ 6&: 14 
Bom. L R 14; A MLJ 115"; 34 A 63 (P 0). 

(6) 26 CW N 771; 95 Ind. Cas. '970;3P LT 637; A 
i R 1923 P O 54 (P O} 
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that the purchaser of an equity of redemp- 
tion who by agreement with his vendor, 
the mortgagor retains the amount of the 
mortgage debt.out of the price due does 
not thereby. become personally liable to the 
mortgagee in respect thereof. It was obe 
served that morigagee was nota party to 
the agreement and it could not be said 
that “the balance is legally recoverable” 
in the words of s. 90 ox the Transfer of 
Property Act, 1882, from the-purchaser, The 
case is, in our opinion, distinguishable ine 
asmuch as the claim in that case was 
based on s. 90 of the Transfer of Property 
Act, which corresponds lo O. XXXIV, r. 6, 
of the present Code of Civil Procedure, 
which is not the case here. In tae second 
case the suit was brought on the basis of 
the mortgage against the mortgagor and the 
puichaser of the morigaged property, who 
has retained a portion of the purchase 
money in order to enable him to pay off 
the mortgage. The trial Court passed a 
decree for sale of the mortgaged property 
and for the recovery: of the balance of the 
decretal money, if any, from the defen- 
danis personally. On appeal the High 
Court .set aside the decree in so far as it 
made the purchasers personally liable. 
This decree was affirmed by their Lord- 
ships of the Privy Council, who held that 
no personal liability was incurred by the 
purchaserg of the equity of redemption. 
Thus it will be seen that this case also 
is clearly distinguishable from the facts 
of thé present case. Neither of these cases 
can be regarded as any authority for exe 
empting the donees under an onerous gift 
from liability’ to meet the obligation incur- 
red by them under the deed of gift. Our 
conclusion, therefore is that the plaintiffs 
are entitled to a money-decree for the 
amount claimed by them against defendants 
Nos. 2 and 3; which would be enforceable to 
the extent of the gifled property in their 
hands. 

We, therefore, partly allow the appeal, 
set aside tne decree of the lower Court, and 
grant the plaintiffs a simple money-decree 
tor Rs. 8,000, with proportionate costs in 
both the Courts, against defendants Nos. 2 
and 3 only. The decree will be enforceable 
only to the extent of the gifted property in 
the hands of defendants Nos. 2 and 3. 

D. Appeal partly allowed, 
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PESHAWAR JUDICIAL COMMIS- 
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First Civil Appeal No. 178-31 of 1936 
May 10, 1937 
ALMOND, J. ©. AND MIR Aumap, A.J. O. 
KISHAN SINGH TARA SINGH— 
DEFENDAN T— Å PPELLANT 


VETSUS 
VAISHNO DAS DASWANDI 
MAL—PLAINTIFF AND OTHERS— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XXI, 
rr. 55, 58—R. 55, if exhaustive as to modes in which 
attachment ceases — Attachment ceases with sale and 
does not subsist till confirmation—In case of re-sale, 
original attachment if revived— Objections under r. 58, 
must be made before sale — Orders on such objections 
must also be passed before sale. 

An attachment may cease in circumstances other 
than those laid down in r. 55, O. XXI, Civil 
Procedure Oode, and it ceases as soon as the sale 
takes place. The argument that the attachment must 
be deemed to continue until the confirmation of the 
sale because in the event of a re-sale being ordered, a 
fresh attachment is mot necessary, is not conclusive. 
In a case wherea re-sale is ordered without a fresh 
order of attachment, the real reason is not that the 
original attachment continues, but that the first sale 
and all subsequent proceedings are set aside, the 
status quo before the sale is restored and the attach- 
ment is revived. 

Consequently, an objection under O. XXI, r. 58, 
must be brought beforethe sale takes place and the 
Court cannot pass orders on the objections 
under r. 58, after the sale. Jagannadham 
v. Pydayya (1), dissented from. Abdul Kadir 
v. -Somasundaram Chettiar (2), Gopal Chandra 
v. Notobar Kundu (3), Kali Charan Ghose v. Sarojini 
Debi (4) and Puhup Dei Kuar v. Remcharitar Barhi 
(5), relied on. 

F. ©. A. from an order of the Sub-Judge, 
First Class, Charsadda, dated July 22, 


1936. 


Lala Dewan Chand, for thé Appellant. 

Pandit Mool Chand and Mr. Hukam 
Chand, for Respondent ‘No. 1. 

Almond, J. G.—In the case from which 
this appeal arises, Vaishno Das, on the 
basis of two mortgage deeds ‘executed in 
1913 and 1920, brought a suit against the 
three sons of Fagqirchand, the original 
mortgagor, and three others for recovery 
of Ks. 16,500, by sale of the mortgaged pro- 
perty. The plaintiff alleged that he was 
in possession of the property, which consists 
of agricultural land since the date of the 
first mortgage. One of the defendants 
Kishan ‘Singh resisted the suit as regards 
part of the land on the ground that he had 
purchased it at a Court auction on 
December 4, 1931, in execution of a decree 
held by one Saran Singh against Musammat 
Ram Sarni alias Saran Devi, the wife of 
Fagirchand. None of the other defendants 
to the suit contested the plaintiff's claim. 
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Kishan Singh’s defence was based upon 
two points. The first was that in the 
execution preceedings inwhich he. became 
owner of the part ofthe property, Vaishno 
Das had filed objections under O. XXI, 
r. 98, Civil Procedure.Code, which had been 
dismissed, that he had not brought a 
suit under O. XXI, r. 63, within fhe pres- 
cribed period of limitation, and therefore, 
the order of the execution Judge dismissing 
his objection had become conclusive 
against’ him. The other was that he was 
protected by the provisions of s. 41, 
Transfer of Property Act, as he was a 
bona fide purchaser for value without notice 
of any previous encumbrance. The learned 
trial Judge held against the defendant on 
both these points and decreed the plaintifi’s 
suit in full. Kishan Singh appeals against 
that decree and the same two points which 
he raised at the trial of the suitare before 
us for decision. 


the first point the facts are 
The auction sale took place 
on December4, 1931. The plaintiff filed 
his objection on January 21, 1932. It 
was dismissed on March 31, 1932, on 
the ground that an objection under O, XXI, 
r, 58, could only be brought prior to the 
sale. The sale was confirmed on the same 
day and the sale certificate granted to 
Kishan Singh on April 21, 1932. Learned 
Oounsel forthe appellant contendsthat an 
objection under O. XXI, r. 58, can be made 
even after the sale has taken place, and 


As regards 
as follows: 


„in this connection hé relies upon a ruling 


ofa Single Judge of the Madras High 
Court reported in Jagannadham v. Pydayya 
(1). That ruling is contrary to all the 
decisions of other High Courts amongst 
which the following are relied upon by 
learned Counsel for respondent Abdul 
Kadir v. Somasundaram Cheitiar (2) (a 
ruling prior to that of Jagannadham v. 
Pydayya (1) and delivered by a Bench of 
Judges); Gopal Chandra v. Notobar Kundu, 
15 Ind. Cas. 53 (3) and Kali Charan Ghose v 
Sarojini Debi, 57 Ind. Cas. 168 .(4) 
(judgments of the Calcutta High Court), 
and Puhup Det Kuar v. Ramcharitar 
Barhi 2). 

The learned Judge who decided Jagan- 

(1) A I R 1931 Mad. 782; 134 Ind. Cas €09; 55 M251; 
6LMLJ 881; 384 L W 485; (1931) M W N 902; Ind: 
Rul. (1931) Mad. 857. 

(2) 45 M 827; 70 Ind. Cas. 648; A I R 1923 Mad. 76; 
43 M Ld 467,16 LW 485; 31 M LT 441. 

(3) 15 Ind. Cas. 53; 16 O W N 1022. 

(4) 87 Ind. Oas. 168; AT R 1926 Cal. 468. ` 
a A I R 1924 Pat. 76; 74 Ind, Cas. 87;4 PL I 
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nadham v. Pydayya (1) distinguished the 
earlier ruling of his own High Court by 
holding that in the previous ruling, the 
objection had been dismissed on the ground 
that the execution Court had na jurisdiction 
to hear it. He also referred to Gopal 
Chandra v. Notobar Kundu, 15 Ind. Cas. 53 
(3) and Puhup Dei Kuar v. Ramchavitar 
Barhi t5) and held that the grounds on which 
those judgmenis ‘proceeded were not 
sound law. The argument which was put 
forward in Jagannadham v. Pydayya (l) 
was to the effect that the attachment 
subsisted not only upto the time of sale 
but up to the confirmation of the sale. 
His Lordship referred to O. XXI,r. 55, 
Civil Procedure Code, which gives three 
modes in which an aijtachment shall be 
deemed to be withdrawn. He also referred 
to sub-para. (2) of r. 58 which gave the 
Court discretion topostpone asale when 
an Objection had been made. He argued 
that had it been contemplated that a 
decision on such an objection could not 
be made after the sale had taken place, 
there would have been a mandatory direc- 
tion topostpone the sale pending decision 
of the objection. He disagreed with the 
reasoning which had been put forward in 
Gopal Chandra v. Notobar Kundu, 15 Ind. 
Cas. 53 (3) with respect to the effect of 
r. (0. The Calcutta Judges in that case 
were of opinion that the wording of r. 60 
to the effect that the Court should make 
an order releasing the property where the 
objection: succeeded implied that the objec- 
tion must be decided before the sale took 
place; they took the view thatthe attach- 
ment ceased with the sale and that 
after the sale, there was no attach- 
ment from which the property could be 
released. 

After considering these rulings we are 
of opinion that an executing Court has no 
jorisdiction to hear an objection under 
r. 58 after the sale has taken plase. Rule 
55 is not exhaustive of the modes in 
which attachment ceases. In fact the 
learned Judge who decided Jagannadham 
v. Pydayya (1) implied that an attachment 
would cease in circumstances other than 
those laid down inr. 55, mamely on the 
confirmation of the sale. In our opinion 
the attachment ceases as soonas the sale 
takes place. The argument that the attach- 
ment must be deemed to continue until 
the confirmation of the sale because in 
the event of a re-sale being ordered, a fresh 
attachment is not necessary is not conclu- 
sive. Inacase wheie a re-sale is ordered 
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without a fresh order of attachment the 
real reason is not that the original 
attachment continues, but that the first 
sale and all subseqtient proceedings are 
set aside, the status quo before the sale 
is restored and the attachment is revived. 
For these reasons we are of opinion that 
thereis no jurisdiction to pass an order 
onan objection under r- 58 after the sale 
has taken place. 

As regards the second point raised by 
learned Counselfor the appellant, it is 
apparent from a perusal of the record that 
Kishan Singh had aciusal notice of the 
charge of Vaishno Das, The facts of the case 
are as follows : 

Some other property belonging to the 
original mortgagor who also mortgaged to 
one Nihal Ohand. ‘That mortgage was 
redeemed by Mutation No. 9 printed at 
fhe mutation was 
correctly prepared by the patwari, but 
the Revenue Officer by mistake attested 
the mutation as including redemption of 
the property mortgaged to Vaishno Das 
as well. This was done on January 14, 
1929, and in the following jamabandi of 
1930-31 the property now in suit was as a 
consequence of that mutation shown as free 
from mortgage. The mistake was rectified 
bya subsequent Mutation No. 45, printed 
at p. 37 ofthe record. It is contended by 
learned Counsel for appellant that his 
client was misled by Mutation No. 9 and 
the subsequent jamabandi. If, however, 
we refer to the mutation proceedings we 
find that the proclamation of sale directed 
the sale of the property referred to in the 
Fard Lambarwar. The Fard Lambarwar 
on that file was not thatof 1931-32, which 
presumably had not been prepared by that 
time, but the Fard Lambarwar of 1927-28 
which showed Vaishno Das as mortgagee. 
Even if the appellant had looked at Muta- 
tion No. 9 carefully, he would have seen 
that the mortgegee rights of Vaishno Das 
had not been extinguished. For these 
reasons we are of opinion that the decree 
of the trial Court is correct and we 


accordingly dismiss the appeal with 
costs. 
D Appeal dismissed. 
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BOMBAY HIGH COURT 
Civil Suit No. 1558 of 1934 
January 17, 1936 
B. J. WADIA, J. 


. FRENY BARJORJI ENGINEER~— 
PLAINTIFF 


VETSUS 

SHAPURJI KEKOBAD MODI— DEFENDANT 

Majority Act (IX of 1875), s. 2—Promise to marry, 
whether actin matter of marriage—Parst Marriage 
and Divorce Act (XV of 1865)—Contract of marriage 
—Girl above 18 years but below 21, if can sue in 
her own right for damages for breach of contract of 
marriage. 

‘A promise to marry is not strictly speaking an 
act inthe matter of marriage within the meaning 
of s.2, Majority Act. The capacity to ‘actin the 
matter of marriage must be confined to the marriage 
itself and acts arising out of the marriage, but not 
to the betrothal which precedes it. Bai Shirinbai 
v. Kharshedji (6), relied on. l 

Amongst Parsis there is no doubt a statutory 
impediment to marriage contained in s. 3, Parsi 
Marriage and Divorce Act, until the parties attain 
the age of 21, but that impediment must be strictly 
confined to the purpose for which it was intended. 
It is an impediment which interferes with the 
freedom of contracting of parties who are otherwise 
competent to contract after attaining the age of 
18, and this impediment should not be extended 
further. 

Where on behalf of a minor girl and for her 
benefit her mother entered into ® contract of mar- 
riage and onfailure of the contract the girl sued 
through her mother asher nextfriend for damages 
for breach of the contract of marriage and she con- 
tinued the suit in her own name on attaining 18 


Oars i: 
ý Held, that this sbe eould do in her own right, 
even though she had not attained the age of 21 
years as laid downin s. 3 of the Parsi Marriage and 
Divorce Act. Rose Fernandes v. Joseph Gonsalvas 
(2), relied on, Khwaja Muhammad Khan v. Husaini 
Begam (8), referred to. 

Messrs. J. S. Khergamvala and P. B. 
Vachha, for the Plaintiff. ; 

Messrs. J. H. Vakeel and N. K. Aiyangar, 
for the Defendant. 

Judgment.—Plaintiff has filed this suit 
against the defendant to recover a sum of 
Rs. 10,000 or such other sum as to the Court 
may seem adequate for damages for breach 
of promise of marriage, and a further sum 
of Rs. 42v for moneys spent and expenses 
incurred at the time of her betrothal with 
the defendant and subsequent thereto. 
Plaintiff was engaged to be married to the 
défendant on or about March 21, 1934, 
when she was about 17 years old, and the 
suit was originally filed by her through her 
mother as next friend ‘Thereafter she at- 
tained theage of 18 and the next friend 
was discharged and the plaint was re- 
declared by the plaintiff personally. Defen- 
dant denies liability on the ground that the 
agreement of marriage is void and unen- 
forceable in law, as the plaintiff was ad- 
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mittedly a minor at the date of that agree- 
ment. He denies liability also on the ground 
that his consent to the agreement was ob- 
tained by certain false and fraudulent re- 
presentations alleged by bim ina his written 
statement, andon the ground of the plain- 
tift’s misconduct. 

At the hearing certain issu2s were raised 
on behalf of the defendant of whichthe first 
two issues were argued as preliminary 
issues. They are: (1) whether the agreement 
referred to in the plaint is void and unen- 
forceable, and (2) whether in any event the 
plaintiff can maintain this suit. It was 


- argued by defendant's Counsel that the 


agreement of marriage was between the 
plaintiff and the defendant, and that the 
agreement cannot be enforced by the plain- 
tiff as it has been anthoritatively held by 
the Privy Council in Mohort Bibee v Dhar- 
modas Ghose (1) that a minor's contract is 
altogether void and not merely voidable at 
the minor's instance as was previously held 
by the various High Courts of India follow- 
ing the inglish Law. It is a contract on 
which no action can lie and which cannot 
be subsequently ratified. To that, the 
plaintiff's answer is that the contract of 
marriage was really made by the minor's 
mother as the natural guardian of the ; 
plaintiff on her behalf, that the guardian 
has power to enter into a contract on behalf 
of the minor so as to bind the minor, that 
the contract is for the benefit of the minor, 
and that under the circumstances -it is- 
enforceable by the minor herself. This is 
not quite clearly alleged in para. lof the 
plaint where it is stated that the plaintiff 
was duly engaged to be married according’ 
to the rites and ceremonies of the Parsi 
religion and customs. That might mean 
either that the plaintiff herself entered into 
the agreement, or that the agreement was 
made on her behalf by some one else with 
the defendant. The plaintiff's Counsel 
applied for an amendment of para. 1 of the 
plaint in order to haveit made clear that 
the plaintiff was engaged to be married to 
the defendant at the instance of the plain- 
tiffs mother who made the necessary ar- 
rangements, and to make all consequential 
amendments in the plaint. Defendant's 
Counsel does not object to such an amend- 
ment, and I therefore allow it; the amend- 
ment to be made at the plaintiif'sown cost. 
Evidence, however, will have to be led on 
behalf of the plaintiff to prove that she was 
engaged to be married tothe defendant at 

(1) 300 639; 301 A 114;8 Sar. 374;5 Bom. L R 
421; 7OWWN 441 (PO). 
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mended plaint. . 

My atteùtion was drawn to the case in 
tose Fernandes v. Joseph Gonsalves (2) that 
a minor can maintain a suit for breach of 
promise of marriage, if the contract is made 
oy the minor's guardian on her behalf and is 
for the minor's beneit. 
oarties' were: Roman Catholics, the plaintiff 
seing-a Goan and the defendant an East 
mdian. The learned Judge who tried the 
2ase .came to his conclusion on a consider- 
ition of the customs and mannersin this 
ountry, and the duties of parents as nnder- 
«stood in the particular community in ques- 
ion, and he held that the contract of 
marriage was enforceable by the minor, 
hough it had -been made on the minor's 
sehalf by her guardian. It was pointed out 
hat the Goans and Hast Indians were origi- 
nally converted from Hinduism to Ouristian- 
ty, but that they still followed the customs, 
aanners and habits of their Hindu ances- 
ors amongst whom marriage .is' considered 
o be the primary duty of parents, especially 
a the case of girls. He has expressed his 
Pinion that the Indian’: Christians and 
¢oans must be considered to be on the same 
ooting as Hindus or .Muhammadans and 
ther communities in India, and l see no 
eason why amongst Parsis also such a 
ontract, if it is proved to have . beea enter- 
d into bythe guardian of the minor arid 
s.for the minor's benefit, ‘should’ not be 
‘ld to be enforceable at law. In fact,: 
nder s. 3, Parsi Marriage and Divorce Act 
£1865, one of the requisites:to the validity 
€:a Parsi marriage is that, if the‘ bride- 
room or the bride is below the age of 
wenty-one, the consent of his or her father 
« guardian shall have been previously 
iven tothe marrirge. It is, therefore; clear 
lat even amongst Parsis, parents are 
eemed to have a controlling hand in the 
atter of their children’s marriage, and the. 
onsent of the futher or guardian is neces- 
ary until the boy orthe girl has completed 
le age of twenty-one years. I may also. 


1 this connection refer to the judgment of. - 


16 Privy Council in Khawaja Muhammad- 
han v. Husaini Begam (3), where it is stated 
3 follows (p. 159*). 3 
“Their Lordships desire to observe that in India and 
nong communities circumstanced as the Muham- 


(2) 48 B 673; 85 Ind. Oas. 587: A 7 
on Le lose. s. 587; A IR 1925-Bom. 97 


(3) 37 I A152; 7 Ind. Cas, 237; 32 A 410, 14.0.W. 


865; 7A L J 871; 1910) M WN313 8ML T 
1; 120 LJ 205; 12 Bom. L R 638; 20 M L J 614 
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In that case, the. 
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madans, among whom marriages are contracted for 
minors by parents and guardians, it migh‘ occasion 
serious injustice if the common law doctrine was ap- 
plied to agreements or arrangements entered into in 
connection with such contracts.” 
-- The common law doctrine there referred to 
is the one laid downin the leading case in 
Tweddle Atkinson (4), that a stranger to the 
consideration of a promise cannot maintain 
asuit on the contract. It his been held 
that under the English Law a third party 
cannot sue on a contract made between two 
other parties even though made for his 
benefit, unless he was in the position of a 
cestui que trust under the fiction of a trust 
which made one of the real contracting 
parties a trustee for him. The case of 
Tweddle v. Atkinson (4;, however, is not an 
authority in India. Plaintiff's Counsel also 
applied ex majori cautela to have the 
plaint amended by adding the plaintiff's 
mother as a co-plaintiff with her, the mother 
being willing and consenting to bs added 
as much as such.. The application is made 
uoder the terms of O. I, r. 10 (1), Civil Pro- 
cedure Code, under which itis provided that 
where. itis doubtful whether the suit has 
been instituted in the name of the right, 
plaintiff, the Court may, at any stage of the 
suit, if satisfied that the suit has been insti- 
tuted through a bona fide mistake, and 
that it is necessary for the determination 
of the real matter in dispute so todo, order 
any other person to be substituted or added , 
as plaintiff upon such terms as the Court 
thinks just. I would have allowed this. 
amendment if I thought that it was neces- 
sary toadd the mother as co-plaintiff for 
the determination of the matters in dispuie 
between the parties, but I do not think 
that it is strictly mecessary, especially in 
view of the fact thatthe plaintiff has now 
attained majority. In any event, the suit 
cannot be bad on the ground of non-joinder, 
and adding the mother as co-plaintiff, if 
necessary, would not, in my opinion, alter the 
nature of the cause of action. I hold that 
the agreement is enforceable in law, and by 
the plaintiff. 

The next question is whether the suit as 
framed can be maintained. The plaintiff is 
admittedly eighteen years old and below 
twenty-one. It is provided by s. 2 (a), Indian 
Majority Act, that nothing in that Act 
which fixes the age of majority at eighteen 
shall affect the capacity of any person to 
act in the following matters, viz., marriage, 
dower, divorce and adoption. It has been 


(4) (1861) 1 B & S 393; 30 L JQ B_ 265; 8 Jur. 
A 332: 4 LT (Na) 468; 9 W R 781; 124 RR 
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held that the age of majority amongst 
Parsis for the purposes of the Parsis 
Marriage and Divorce Act is twenty-one, 
see Sorabji Cawasjt v. Buchoobai (5) in 
which the Court ordered in a suit filed by 
the husband for divorce against his wife 
who was below the age of twenty-one that 
she should be represented by a guardian ad 
litem. The question fcr consideration is 
whether, ifa Parsi boy or girl is not of 
the statutory age of majority for the pur- 
poses of the marriage, he or she can enter 
into an agreementto marry. I do not think 
that a promise to marry is strictly speaking 
an act in the matter of marriage within 
the meaning of s. 2, Indian Majority Act. 
The capacity to act in the matter of mar- 
riage must be confined to the marriage itself 
and acts arising out of the marriage, as in 
Bai Shirinbalt v. Kharshedji, (6), but not 
to the betrothal which precedes it. It was 
argued that a betrothal was the first step 
in the marriage, and if a Parsi could not 
legally marry till twenty-one, how could he 
or she be betrothed for the purpose of mar- 
riage before that age? Betrothal-is 
generally the first step towards a solemni- 
zation of the marriage, but it is not an es- 
sential part of the marriage, and is entirely 
independent of the marriage. Two Parsis 
over the age of twenty-one, and with the 
consent of the father or guardian when 
below the age oftwenty-one, can get mar- 
ried without any betrothal at all. The 
effects of the two transactions are also 
different. The promise to marry is ’ re- 
vocable; marriage is irrevocable, except 
that the law allows divorce or dissolution on 
certain restricted grounds. Amongst Parsis 
there is no doubt a statutory impediment 
to marriage contained ins. 3, Parsi Marri- 
age and Divoree Act, until the parties 
attain the age of 
Opinion that impediment must be strictly 


confined to the purpose for which it was 


intended. Itis an impediment which inter- 
feres with the freedom of contracting of 
parties who are otherwise competent to 


contract after attaining the age of eighteen, ` 


and I.do not see why that impediment should 
be extended further. 

In my opinion, therefore, the agreement 
of marriage is enforceable by the plaintiff. 
lt was made on her behalf and for her 
benefit by her mother when she was below 
the age of eighteen, and having attained 
that age after the filing of the suit, the 
next friend is. properly discharged, and she 
(6) 18B 366. ; 

(6) 22 B 430, 
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Can maintain the suit in her owg right. I 
was lastly argued that the suit was no 
maintainable by the plaintif, even though 
the contract was entered into by her mothe> 
for her personal benefit, as no clai.a to pro 
perty was involved. It is true that the 
cases that are referred to are generally 


eases in which such claims’ are involved 


but it does not necessarily folldW that the 
benefit should be proprietary only. A per: 
sonal benefit in the form of a good an 
valid marriage is as good a benefit as an} 
other benefit involving 2° claim to property 
I will answer both the issues Nos. 1 and‘ 
after recording the evidence. I order that 
the suit must now proceed on the merits 
(The suit was compromised and a Consent 
decree was passed on February 13, 1936 
whereby the defendant agreed to pay te 
the plaintiff a sum of Rs. 2,000 in full settle 
ment of her claim.) i 
p Suit partly decreed. 





PATNA HIGH COURT, 
Civil Appeals Nos. 102 and 103 of 1934 
~ May 4, 1937 . 
Kazi ALI AND Duavie, Jd. 
Miss G. B. SOLANO AND OTHERS 
—DEFENDANTS——Å PPELLANTS 


i VETSUS - 
. Maharaj Kumari UMESHWARI KOER 
—PLAINTIFF— RESPONDENT 

Bihar Tenancy Act (VIII of 1934), ss. 26-N, 2! 
(2)—S. 26-N, effect of, whether retrospective—Ap 
plicability to suits pending at commencement of Ace 
—S. 22 (2), if applies to occupancy holdings trans 
ferable by custom—Whether also applies to non 
transferable holding. if other co-sharers consent te 
such transfer—Cases under s. 22 (2)—S. 26-A, whe 
ther applies—Policy of Act—Position of co-share: 
landlord acquiring ` raiyati holding—“ Rent” tr 
3. 22 (2), whether refers to rent payable tn respec 
of tenancies created by purchasing co-sharer—Pur 
chaser co-sharer realising higher rent -Other co 
sharers, whether entitled to realize their share. 

The language of s. .26-N, Bihar Tenancy Act, A 
plain, and there canbe no doubt that it was in 
tended to be retrospective in operation; the objec’ 
of the Legislature being to quiet titles which ar 
more than 10 years old. This provision applies even t 
holdings which at the date of the commencemen 
of the Act were in question in a pending suit. K.O 
Mukerjee v. Ramratan Kuer (1), referred to. [p. 30€ 
col, 1] ! , 

Provision of sub-g.(2) of s. 22, Bihar Tenane; 
Act, refers only to an occupancy holding which i 
transferable by custom and it does not apply to : 
non-transferable holdiog. There can be no doubt 
however, that it would apply to 8 non-transferabl 
holding also ifthe co-sharer landlord or permanen 
tenure-holder to whom the holding is transferre 
can prove that the holding has been transferred t 
him with the consent of the other co-sharers or tha 
the latter have waived their right to object to “th 
transfer either expressly or by doing somethin, 
which may amount toa recognition of the transfe 
|p. 308, col. 2.] 3 ae fe . + 


+ 
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. The fack that in cases covered bys, 22 (2) the 
occupancy right ceases to exist upon transfer by 
operation of law or by virtue of sume specific provi- 
sion inthe Act will not prevent s. 26-A and the 
other sections connected with it from, being applic- 
able to such a case, because the tenant who sells 
the holding purports to transfer it together with the 
occupancy right in it. Besides, there is nothing in 
the Act to suggest thatthe Legislature could have 
intended thatthe position of the co-sharer landlord 
when he acquires a raiyati holding should be worse 
than'that of athird person acquiring such a hold- 
ing. [p. 309, col. 2.] 
. The word “rent” used insub-s. (2) to s. 22 means 
the rent which was payable in respect of the hold- 
ing when it was transferred. The worde “ in respect 
of the holding” do not occur in the sub-s, (2) but 
they do occur immediately after the words “ pay- 
able to them ” in the illustration and this indicates 
Clearly that the rent referred to is the rent of the 
original occupancy holding and not the rent pay- 
able in respect of the tenancies that might be ereat- 
ed afterwards by the ‘purchasing Go-sharer. If the 
purchasing co-sharer sub-lets the land to a third 
person and realizes from him a higher rent than 
that paid by the original tenant, the other co-sharers 
are not entitled under this section to realize from 
the purchasing co-sharers their share of such rent. 
Lp. 311, col. 1; p. 312, col. 1.) ; 
: -C. A, from the original-decrees of the Sub- 
Judge, Gaya, dated May 8, 1933. 

Sir Sultan Ahmed and -Mr. D. N. Varma, 
for the Appellants. N 

Messrs. P. C. Manuk, A. K. Mitra and 
S. N. Ray, for the Respondent. 


- Fazi Ali, J—These appeals are directed 
against the decrees passed by the Subordi- 
nate Judge of Gayain Suits Nos. 46 and 47 
of 1929. Suit No. 


formerly the occupancy kasht 
Mr. G. L. Solano but were transferred by 
the latter to the defendants by a registered 
sale deed dated February 28,- 1909. Suit 
No. 47 relates to 819 acres (or about 1,300 
bighas) of kasht lands which are situated 
in the same Mahaland were purchased by 
the defendants between 1893. and 1321 at 
various auction sales held in execution 
of either rent or money decrees obtained 
bythem againstcertain tenants who held 


them in occupancy right. The plaintiff. 


who holds a six annas interest in mokarravi. 
Tight in mahal Balkhara claims that shé is 
entitled to joint possession of these lands 
with the defendants who hold the remaining. 
ten annas in mokarrari right.’ The plaintiff 
further claims to be entitled to recover 
from the defendants her share of the 
profits made by the latter from the afore- 
said lands from. the beginning of the year 
1333 Fasli to 1336 Fasli and in the alter- 


‘native torecover fair and- equitable rent 


for the pericd. For the purpose of estimat- 


SOLAÑO V. UmESAWARI KOER (PAT) 


i 46 relates to. 1,752. 
-bighas of land in Mahal Balkhara Tauzi 

No. 299 in the district of Gaya Nis were 
of one. 
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ing, the amount of profits or trent charge” 
able inrespectof the disputed lands, the 
plaintif has attached tothe plaint a state- 
ment showing in detail the rents which are 
actually received by the defendants from a 
number of tenants why have been inducted 
on the lands by them after their purchase 
andher case is that she is entitled to 
a six annds share in the total sum collected 
by the defendants during the period in 
sult. , 

, The defendants’ case in the Court below 
was that the disputed lands were; transfer- 
able by custom; thateven if they were 
nót transferable, their transfer had been 
acquiesced in and recognized in Various 
ways by the plaintiffs predecessor-in- 
interest or his representative and that 
accordingly they were entitled to hold the 
lands under s. 22 (2), Bengal Tenancy Act. 
They also pleaded limitation and estoppel 
and contended thatthe plaintiff was en- 
titled. only to a share of the original rent 
which used tobe paid by the occupancy 
tenants before the lands were transferred 
to them (the defendants). It may be noted 
here that apart from being mokarraridars 
of a ten annas interest in Mahal Balkhara, 
the defendants were also in possession of 
the six annas interest of the plaintiff from 
1887 to 1925 by virtue of several thika 
leases granted to them successively by the 
plaintiffs | predecessor-in-interest. The 
defendants had also in their turn granted 
a sub-lease of the whole 16-annas interest 
to various persons from time to tims and 
one of the: points which was raised on 
their behalf in the Court below was that 
their right to hold the land under s. 22 (2), 
Bengal Tenancy Act, had been recognized 
by these sub-lessees. This plea, however, 
as Well as almost all the other principal 
pleas raised on behalf of the defendants 
have been rejected by the Subordinate 
Judge, who has held that on payment of 
sixteenths of the present value of the dis- 
puted. lands to the defendants the plaintiff 
is entitled to joint posgession of those 
lands withthem and also to recover her 
share of the rents on which those lands 
have been settled with the present 
tenants. Asto mesne profits, he has held 
that. the plaintiff's claim for the year 
1333 is barred. but she is entitled to 
recover her- share in the profits for the 
years 1334-1335 calculated at the rates 
mentioned in the schedule attached to the 
plaint. a i f 

' The defendants now challenge the de- 
crees passed by the Subordinate Judge by 
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means of these appeals and the plaintiff has 
filed cross-objections. The main points 
taken in the Memorandum of cross-objec- 
tions are: (1) that the claim for mesne 
profits forthe year 1333 is not barred and 
(2) thatthe learned Subordinate Judge 
was Wrong in passing a conditional decree 
under which the plaintiff cannot recover 
joint possession, unless she pays to the 
defendants 6/16ths of the present value of 
the disputed lands. It may be mentioned 
here that since the decision of these suits 
by the learned Subordinate Judge the 
provincial legislature has passed a new 
Tenancy Act, andit has not been disputed 
before us that if the interpretation put by 
the appellants on s. 26-N of that Act -is 
correct, it will not be necessary to deal 
with most of the points which were raised 
before the Subordinate Judge and which 
have been discussed by him at great length 
in his elaborate judgment. This section 
provides that : 

_ “Every person claiming an interest as landlord 
in any holding or portion thereof shall be deemed 


to have given his consent to every transfer of such 
holding or portion by sale, exchange, gift or will 
made before 21st day of January 1923,” 

Tke language of this scction is plain, 
and. there can be no doubt that it was 
intended to be retrospective in operation, 
the object of the Legislature being to 
quiet titles which are more than 10 years 
old. It is also now beyond controversy 
that this provision applies even to holdings 
which at the date of the commencement of 
the Act are in question ina pending suit. 
This view has been expressed in the 
clearest possible terms by the Judicial 
Committee of the Privy Council in K.C. 
Mukerjee v. Ramratan Kuer(1) where their 


Lordships observe as follows: 

“The Act contains no saving clause modifying 
the effect of ss. 26-O. In these circumstances it 
appeais to their Lordships that unless some saving 
can be implied as regards occupancy holdings 
which at the date of the commencement of the 
Act are in question in a pending suit, s. 26-N must 
be applied to the present case and the plaintiff's 
appeal must fail in limine. Their Lordships are 
of opinion that no such saving can be implied. 
Section 26-N is not a provision to the effect that no 
action shall lie in certain circumstances, nor has 
it any reference directly to litigation .....The 
object of this section can only be to quiet titles 
which are more than 10 years old and to ensure 
that if during those 10 years the transferee has 
not been ejected, he shall have the right to remain 
on the land. Within this class the legislature 
has not thought fit to discriminate against tenants 


(1) 17 PLT 25; 160 Ind, Cas. 105; ALR 1936 
PO 49; 15 Pat. 268; 63 IA 47; (18360 O W N69; 
1936 A L'R 101; 8RPC 142; 460 WN £63; (1938) 
MW N35; 2BR 225; 70M LJ 105; 62 CL J 419; 
438 L W 336 (P O). pi 
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whose right is under challenge in a suit, a course 
which it may well have regarded as in*¥idious or 
unnecessary. As substantive rights of landlords 
and their accrued causes of action were to be 
abrogated, respect for pending suits over old trans- 
fers cannot be assumed.” oe, 

Now, the principal questions raised 
before us on behalf of the respondents 
were these: (1) whether s 26-N was in- 
tended to apply to transfers made by an 
occupancy tenant to a co-sharer landlord 
and (2) whether the provision made in 
that section can override certain special 
clausesin the leases granted by the plaint- 
iff's predecessor to the defendants in 
respect of their six annas mokarrar 
interest by. which the thikadars were 
expressly prohibited from permitting any 
new rights which were notin existence at 
the date of the lease to be created either 
directly or indirectly. Before dealing with 
the first question, I wish to refer to 
s. 22 (2), Bengal Tenancy Act, -which 
is applicable to Bihar and which has 
been reproduced verbatim in- the new 
Bihar Tenancy Act. This sub-section runs 
as follows: 

“If the occupancy right in land is transferred 
to a person jointly interested in the land as pro 
prietor or permanent tenure-holder, he shall be 
entitled to hold the land ‘subject to the pay- 
ment to his co-proprietors or joint permanent. 
tenure-lolders of the shares of the rent which 
may be fromtime to time payable to them, and if 
such transferee sub-lets the land to a third person, 
such third person shall be deemed to be a tenuré- 
holder or a raiyat, as the case may be in respect of 
the land,” ; 

It has been held in a series of cases 
that this provision refers only to an oc- 
cupancy holding which is transferable by 
custom and that it does not apply to a non- 
transferable holding. There can be no 
doubt, however, that it would apply to a 
non-transferable holding also if the co- 
sharer landlord or permanent tenure-holder 
to whom the Holding is transferred can 
prove that the holding has been transfer- 
red to him with the consent of the other 
co-sharers or that the latter have waived 
their right to object to the transfer either. 
expressly or by doing something which 
may amount to & recognition of the trans- 
fer. i 

Now, the words of s, 26-N which I have 
quoted already are very general and there 


‘is nothing in the section to restrict its 


application to those cases cnly where the 
holding is transferred to a stranger and 
not a cosharer landlord. As, however, it 
hae been rather strenuously contended 
on behalf of the respondent that such a 


_ view is opposed to the scheme of the Act, 
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it becomes necessary to examine the con- 


‘tention. The argument which is put for- 


ward on behalf of the respondents in this 
connection may be summarized thus: The 


Bihar Legislature in reproducing s. 22 (2). 


in the new Act must he taken to have 
known the settled law ‘on the subject and, 
therefoge, it may be supposed ‘that the 
position of the co-sharer landlords is the 
Same inthe new Actas it was under the 
Bengal Tenancy Act after the amendments 
of 1907. Under the latter Act, s. 22 (2) 
could be of no avail to the co-sharer land 
lord, if the helding was not transferable 
and inasmuch as the distinction bet ween 
transferable and non transferab'e holdings 
is maintained by the new Act and there 
is no clear provision in s. 22 (2) of the 
new Act to the effect that it must be read 
as subject to ss. 28-A to 26-N, it must be 
held that these sections were intended to 


-affect only a transfer between tenants 


inter se or between a tenant and a stranger 
and nota transfer between a tenant and 
a co-sharer landlord or mokarraridar. 
The effect of amending s. 22 in 1907 was 
that an occupancy right ceased to exist 
when the occupaney holding was ac- 
quired by: (1) the’ sole landlord or the 
entire body of landlords; (2) the co- 
Sharer landlord; and (3) the ijaradar. In 
the first case it merged in the superior 
right of the landlord and in the third case 
the acquisition of such a right was 
expressiy prohibited. As to the second 
case the effect of a series of decisions of 
this Court as well as of the Oalcutta High 
Court is that upon a co-proprietor purchas- 
ing an occupancy holding, the holding does 
not cease to exist but the right of occu- 
pancy does. Thus a person cannot be a 
co-proprietor as well as an occupancy 
raiyat and cannot avail himself of the 
provisions of ss. 26-A to 26-N which, as the 
language of s. 2€-A to 26-N which, as the 
language of s. 26-A shows, can apply only 
when an occupancy holding is transferred 
together with the occupancy right. . 

. This argument may appear to be a 
plausible one, but it will not bear exami- 
nation. It is true that s. 26-A .provides 
that s. 26-B and the other connected sections 
which follow it, shall apply when the 
occupancy holding is transferred together 
with the occupancy rights therein. The 
language of s. 22 (2), however, also indicates 
that it applies only when the occupancy 
right in the land is transferred to a co- 
sharer landlord or permanent tenure-holder. 
The fact that in icases covered bys. 22 
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(2) the occupancy right ceases to exist 
upon transfer by operation of law or by 
Virtue of some specific provision in the 
Act will not prevent s. 28-A and the other 
sections connected with it from being 
applicable to such a case, because the 
tenant who sells the holding purports to 
transfer it together with the occupancy 
right in it. Besides there is nothing in 
the Act to suggest that the Legislature 
could have intended that the position of 
the co-sharer landlord when he acquires a 
raiyati holding should be worse than that 
of a third person acquiring such a hold- 
ing. In my opinion, therefore, the defend- 
ants are entitled to the benefit of s. 26-N 
be held to have the 
right to hold the disputed land on the 
terms stated in 8.22 (2) of the Tenancy 
Act. As Ihave said, the main object of 
the section was to prevent titles which 
were acquired long before the passing of 
the Act from being assailed and it will he 
contrary to the spir:t of the Act to allow the 
plaintiff to assail the disputed transfers 
most of which were made as long ago as 
between 1893 and 1909. l 
The next point to be ccns'dered is 
whether the provisions of s. 26-N can over- 
ride the special provisions mate in the 
various leases granted to the defendants 
in respect of the plaintiff's six annas 
mokarrari interest by which they were 
prohibited from permitting new rights to be 
created either directly or indirectly. | It 
appears that be!ween 1887 and 1916 no 
less than five leases were executed by the 
plaintiff's predecessor-in-interest in favour 
of thé defendants, these leases being 
Exs. 1, l-a, 1-b, 4 and l-c. The first four 
leases provide in clear terms that the 
lessee, his heirs, assigns or representatives 
shall not either directly or indirectly 
permit any new rights or tenure which 
were notin existence at the date of the 
lease to be created against the lessor and 
that if he or they shall create any new 
rights or tenures, the same shall be 
invalid and of no effect against the latter. 
In the last lease (Ex. 1c) also which was 
granted tô the defendant in 1916 the above 
provision is reproduced but it is made 
subject to the qualification that the lessees 
might permit new rights to be created 
with the consent of the lessor, such con- 
sent not to -be withheld in a proper case. 
These provisions are clear enough and 
if the present suits had to be decided with 
reference to them alone, there was much 
to be said for the. plaintiff's contention, 
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But here again we have to’ consider the 
effect of s. 25-N under which the plaintiff 


must be deemed to have given her consent | 


to allthe disputed transfers. 
disputed that even if in spite of there 
being a provision in the leases to the 
effect that the defendants shall not permit 
any new right to be created, the defend- 
ants did create any fright, those rights 
could not be questioned by the plaintiff 
if she had given her consent to their 
creation, It is equally plain to me that 
the same result will follow if under the 
statute she must be deemed to have con- 
sented to the creation of the new right. In 
my opinion, therefore, whatever the position 
of the parties may have been prior to the 
new Bihar Tenancy Act, there can be no 
doubt that by reason of this Act the defend- 
ants must be held to have acquired the right 
to hold the disputed land under s. 22 (2) of 
the Tenancy Act. 

It appears that during the cadastral 
survey proceedings of the year 1914 a 
dispute arose between the parties as: to 
the bulk of the lands which are the 
subject-matter of the present litigation. 
While on the one hand the defendanis 
claimed them as their raiyati jote, the 
plaintiff's predecessor-in-interest contended, 


It cannot be 


on the other hand, that they were to be. 


treated as bakasht of the lö annas landlords, 
The survey authorities ultimately held that 
the defendants had the right to hold those 
lands which are the subject-matter of 
Suit No. 46 under s. 22(2) and prepared 
a separate. khewai in their name. As to 
the bulk of the lands of Suit No. 47, they 
held’ that the defendants had a non-occu- 
pancy right in them. So far as the last 
entry is concerned, both parties are agreed. 
that it was wrong in law and that it was 
probably based upon a misreading of 
certain decisions of the Calcutta High 
Court according to which a thikadar might 
acquire a mnon-occupany right in land 


purchased by him during the. subsistence - 


of his lease. However that may be, it is 
clear that neither the lands of Suit No. 46 
nor those of Suit No. 47 were recorded as 
bakasht and the plaintiff and her prede- 
cessor in-interest did nothing hetween 1914 
when the Record of Rights was prepared and 
1929 when the present suits were 
brovght to assail the entries in the Record 
of Rights. It is true that the defendants 


had been in possession of the entire mahal, 
until 1925 but this did not prevent the: 
plaintiff from disputing their claim in 1914.. 
Besides one would have .expected that- 
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when in 1916 the plaintiff's father granted 
a fresh lease to the defendants, the parties 
would have come to scme understanding , 
about these lands. In fact the defendants 
have led evidence to show. that the lease 
was given to them after careful examina- 
tion of the village papers and on the footing 
that they had a right to hold the, lands 
according to the entries made in the survey. 
papers ; and the plaintiff, though she does. .. 
not admit this fact has givén no positive 
evidence to prove that the status attributed, 
to the defendant in regard to the disputed. 
land in the survey papers.was brought into. 
question on that occasion. I need not, 
however, pursue the matter as I have, 
already held that s. 26-N is a complete . 
answer to the plaintiff's case. . 

It was argued before us that the lands: 
of Suit No. 42 stand on a different footing. 
from those which are the subject- matter 
of Suit No. 47. As Ihave already ‘stated. 
these lands were differently recorded in 
the Record of Rights and it may also be. 
mentioned that only asmall proportion of 
these lands is proved to have been pur-' 
chased by the defendants in execution of 
rent decrees and with regard to the re-- 
mainder, it is not clear whether they were, 
purchased in execution of rent of money. 
decrees. It seems, however, that ass. 22 
(2) applies as well to voluntary transfers 
as to transfers made in execution sales, we. 
cannot properly discriminate between these, 
lands. The mere fact thatthe entries, in, 
the Record of Rights with regard to the 
lands -of the two suits are not the same, is 
not at all material, because it is both parties’ 
case that description of these lands. as non- 
occupancy raiyati cannot be correct in law, 
The next important question relates to the. 
amount of rent which the plaintiff is. 
entitled to receive from the defendants, . 
That this isin fact the real question in the 
present litigation was made clear tous by 
the learned Counsel for the defendants in | 
the curse of his argument, it being also: 
stated by him that he did not press his case | 
for the joint possession of the disputed 
lands. Now, it is common ground that the- 
defendants have, since their purchases, in- — 
ducted a number of tenants on thelands © 
and are realizing from then in the shape.. 
of rent higher sums than used to be paid 
by the occupancy tenants. from whom - 
the purchases were made. The ‘plaintiff's: 
case is thatshe is entitled toa six annas 
share in the rent realized by the defendants. 
from ‘the sub-lessees, whereas the defen-. - 
dants’ case is that the plaintiff is entitled: . 
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a 61-16ths share’ of the sum which 
sed to be paid as rent before the disputed 
nds were purchased from the original 
nant. 
Now the decision of the question as to 
hich of these contentions is correct 
epends on the proper construction of the 
words: œ 


“subject to the payment to his co-proprietors or joint 
srmanent tenure-holders of the sharers of the rent 
fhich may be from time to time payable to them,” 


ccurring in s. 22 (2). In my opinion if 
ub s. (2) is read along with the illustra- 
iom which follows it. it will be tolerably 
lear that the word “rent” used in this 
ub-section means the rent which was 
vayable in respect of the holding when it 
vas transferred. The words “in respect 
„f the holding” do not occur in the sub- 
. (2) but they do occur immediately after 
he words “payable to them” in the illus- 
ration and this seems to me to indicate 
early that the rent referred to is the 
‘ent of the original occupancy holding and 
ot the rent -payable in respect of the 
enancies that might be created afterwards 
xy the purchasing co-sharer. This view is 
n consonance with the object of the section 
which was to place the purchasing co-sharer 
nore or less on the same footing as a third 
erson acquiring an occupancy holding by 
ransfer.’ It is clear that if a third person 
wCquires an occupancy holding by transfer 
and scttles the lands comprised in it with 
jub-tenants at a higher rent than was pay- 
xble by the previous tenant to the landlord, 
he landlord will be entitled to realize only 
he rent which was formerly payable by 
he occupancy tenant for the holding and 
10t the rent which is payable by the sub- 


enants to the new transferee of the occu- 


Jancy holding. If that isso, I do not see 
why the co-sharer should be in a worse 
dosition. Is is for the co-sharer landlord 
who purchases the holding to decide whe- 
her he should cultivate it himself or 
settle it with tenants. The words in the 
irst part of s. 22 (2) are general and there 
s nothing in the sub-section to suggest 
shat where a co-sharer purchases a holding, 
ihe rent which the other co-sharers are 
titled to get shall vary according to whe- 
her the purchasing co-sharer cultivates 
ihe lands himself or lets it out to other 
enants. The latter part of the section 
which deals with the cases where the land 
ssub-let to a third person, merely provides 
hat the status of such third person would 
vo that of a zaiyat and does not provide 
hat the other co-sharer landlords would be 
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entitled to share the rent which may be 
payable by the sub-lessee. The view which 
I have expressed seems to have been taken 


„also by the Settlement Authorities in the 


present case and the defendants have re- 
ferred to this fact in para. 20 of their 
written statement. Counsel for the defen- 
dants, however, lays considerable stress on ~ 
the words “from time to time payable” 
which are used with reference torent in 
s. 22 (2) and points out that if the con- 
tention put forward on behalf of the de- 
fendants is accepted, these words would 
become meaningless, inasmuch as the rent 
of an. occupancy holding which is pur- 
chased by a co-sharer cannot be enhanced 
under s. 30, Bengal Tenancy Act, firstly, 
because that section applies only when the 
holding is held at a money rent by an 
occupancy raiyat and, therefore, cannot be 
applicable when itis held by a co-sharer 
landlord ; and, secondly, because a suit 
for enhancement cannot be maintained, 
unless all the landlords join and this is not 
practicable when one of the landlords has 
himself purchased the holding concerned. 
The answer given on behalf of the defen- 
dants is that the words ‘from time to time” 
may refer tothe fact that the rent of the 
holding is payable periodically, that is to 
say, either year by year or according to 
fixed instalments’ and alternatively that 
the rent may in some cases (e.g.in the 
case of diluvion) be liable to abatement 
not upon any specific provision of the Bengal 
Tenancy Act but. upon the principles of 
justice, equity and good conscience. I am, 
however, not altogether satisfied that the 
framers of the Act hadin view only the 
contingencies referred to on behalf of the 
defendants. In my. opinion the section 
has not been happily drafted and pro- 
bably it never occurred to those who 
drafted it that there would be any lezal 
difficulty in enhancing the rent of the hold- 
ing after its transfer to a co-sharer land- 
lord. However that may be, asthe ques- 
tion of the enhancement of rent ddes not 
arise in the present case, [ do not wish to 


express any definite opinion upon it at this 


stage. It is enough to say that whatever 
may be the real signiticance of the words 
“payable from time to time” as used in 
s. 22(2) and whetner or not the co-sharers 
other than the purchaser of an occupancy 
holding are entitled to claim enhancement 
of rent under: the provisions of the Bengal 
Tenancy Act or on general principles, one 
may safely lay down the negative proposi- 
tion that if the purchasing co sharer sub-lets 
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the land to a third person -and realizes 
from him a higher rent than that paid by 


the original te ant, the other co-sharers are - 


not entitled rnder this section to realize 
from tbe purchasing co-sharers their share 
of such rent. l 

I notice that both in East Bengal and 
Bengals. 22 (2) has been recast and in 
the section which is. applicable to East 
Bengal it is clearly provided that if the 
occupancy right is transferred to a co-sharer 
landlord or permanent tenure-holder, such 
a person shall hold it as proprietor or tenure- 
bolder and shall pay to his co-sharers a-fair 
and equitable sum for use snd occupation 
of the same. Even, however, if I were in- 
clined to hold that the meaning of the sec- 
tion which we are asked to construe in this 
case implies what bas been made explicit 
in the Act applicable to Kast Bengal, I 
would not hold that the fair and equitable 
sum will necessarily be his quota of the 
amount which the purchasing co-sharer may 
realize from bis sub-lessees. To take such 
a view will be to hold thatthe other co- 
‘sharers are entitled to nothing less than 
joint possession which could not have been 
intended by the framers of the Act. The 
plaintiff has also ‘placed before us no ade- 
quate materials for the assessment of fair 
and equitable rent and I think that in. the 
absence of any specific evidence on the 
point, the plaintiff is entitled only to her 
share of the rent which used to be paid 
by the occupancy tenants who previously 
held the land. The defendants have includ- 
ed in their written statement a schedule of 
such rents and as the correctness of the 
figures mentioned therein has not heen 
challenged, a decree will be awarded to the 
plaintiff for her share of those amounts. 

The only other questions which arise in 
this case are whether the plaintiff's claim 
for therent of 1333 is barred by limitation 
and whether the plaintiff is entitled to 
interest upon the arrears of rent. The first 
' point is the only point which now arises for 
consideration in connection with the cross- 
objection filed by the plaintiff and it being 
conceded now on behalf of the defendants 
that the claim for the rent of 1333 is not 
barred, the cross-objection is allowed. So 
far as the other point is concerned, the 
defendants contend that inasmuch as they 
had tendered rent from time to time to the 
plaintiff and the latter had not accepted 
them, nointerest should be charged. There 
is no doubt some evidence to show that the 
tender was made and it is alsonot disputed 
that the amounts tendered were generally 
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the amounts which the old tenants of the 
disputed holding used to pay. In my 
opinion, however, the judgment of the Sub- 


-ordinate Judge who has held that the plain- 


tiff is entitled to charge interest on the 
amount due to her should be upheld for the 
following reasons: (1) But for the new 
Bihar Tenancy Act the plaintiff Would have 
been entitled to joint possession of the 
lande or in the alternative to realize her 
quota of the rent realized by the defendants 
from the tenants inducted by them inas- 
much as the lands were not transferable 
and the defendants could not under Aci as 
it stood before 1934 acquire the right to 
hold them unders 22(2). The defendants 
admittedly tendered the amounts which 
they allege to have tendered before the 
passing of the new Act and at that time the 
tender was not valid and the pliintiff was 
entitled not to accept the amounts offered to 
her. Besides as the plaintiff never had the 
use of the money which the defendants are 
now liable to pay to her as rent, there seems 
tobe no good reason for dismissing her 
claim: for interest. (2) The defendants have 
not offered any definite evidence of the 
amounts actually tendered by them and 
unfortunately the learned Subordinate 
Judge has recorded no finding as to the 
exact amounts sotendered. The defendants 
have stated in their supplementary written 
statement of August 31, 1932, that some of 
the lands of village Amra and Rampur 
Wyna have diluviated and the plaintiff is 
not entitled to the rent of the entire holding 
in these villages. These allegations not 
having been substantiated, it is clear that 
if the defendants tendered rent according 
to their present case, the plaintiff was en- 
titled not to accept it. 


I would, therefore, allow the appeals and 
cross-objection in part, set aside the decree 
of the Court below and direct that a decree 
for rent ke passed in favour of the plaintiff 
for the years 1333 to 1336, the rent of the 
disputed land being calculated according 
to the ‘schedule appended to the written 
statement and on the basis that no part of 
the disputed land has diluviated. This will, 
however, not apply to the bhacli lands, viz, 
khatas Nos. 51 and 52 of Mauza Gauhara 
which are the subject-matter of Suit No. 47 
as regards which the decree of the trial 
Oourt will stand. The interest on the 
arrears of. rent shall be calculated at lig 
per cent. ‘per annum as provided by the 
learned Subordinate Judge and the plaintiff 
shall be entitled to proportionate costs in 
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both the Courts. 
by the plaintiff would be disallowed. 
Dhavle, J.—I agree. The new s. 26-N 
introduced: by the Amending Act of 1934 
in effect makes transfers of occupancy hold- 
ings (withthe right of occupancy therein; 
effected before January 1, 1923, - valid 
agairfst the landlords, for it provides that 
the landlicrd shall be deemed to have given 
his consent to the transfer in such cases. 
Reading this section . with ss. 26 B and 26-A 
itis clear that these transfers are not res- 
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The .other reliefs claimed | 


tricted to any particular classes of trans- 


` ferees and may as well be in favour ofa 
ec-sharer landlord as of a stranger. 
tion 22 deals with a rather different matter 

—“ Effect of acquisition of occupancy right 
by landlord"— a marginal note which 
gives the scope of the section accurately 
-enough as far asit goes, and which may, 
-I think, be referred to for the reasons given 
in Ram Saran Das v. Bhagwat Prasad 
(2). The first clause of this section 
originally provided that if the interest 
of the raiyat in an occupancy holding is 
transferred to a (sole) proprietor or per- 
manent tenure holder, the occupancy right 
shall cease to exist. As a result, it 
was held in several cases that upon such 
a transfer the tenancy subsisted ‘in the 
hands of the proprietor or permanent 
teoure-holder) divested of the incidents of 
occupancy; but-the amendment of 1907 
provided that the transferee is to have no 
Tight to hold the land as a tenant and is to 
hold it as a proprietor or permanent 
tenure-holder as the case may be, without 
prejudice to the rights of any thid person. 

The position of a co-sharer landlord or 
‘permanent tenure holder dealt with in 
cl. (2) was different, as (even if the occu- 
pancy right ceased) atenuncy was still 
possible under the other proprietors or 
permanent tenure-holders. The section did 
not purport to be contined to transferable 
holdings, but it contemplated valid trans- 
fers from occupancy raiyat. No question 
of the landlords’ consent could arise in the 
case of cccupancy holdings which were 
transferable by custom or which were 
purchased in rent executions, though under 
the original cl. (2) the occupancy right 
ceased to exist as in the case of a transfer 
to a sole proprietor or permanent tenure- 
holder. In the case of a non-transferable 
occupancy holding transferred to a co- 
sharer landlord with the consent of the 
other cc-sharer- proprietors or permanent 
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tenure-holders, the transfer wrild be 
equally valid, and I am not aware of any 
reason why: the second clause of s. 22 
should not apply to it. In Naja Rai v. 
Buchi Rai (3 where a part of a non-transfer- 
able kelana had been transferred in 1903, 
Wort, J. made similar observations which 
were endorsed hy the learned Chief Justice 
and James, J. in the appeal under the 
Letters Patent. The status of a co sharer 
transferee under this clause has been dis- 
cussed in many reported decisions, where it 
has been described as peculiar: see for 
example Jhapst Sao v. Bibi Alimin iL) 
and Kirtyanand v. Ram Lal (5). Under the 
amendment of 1907 he holds the land 

“subject tothe payment to his co-proprietors or 
joint permanent tenure-holders of the shares of the 
rent which may be from time to time payable to them.” 

I can see nothing in this provision or 
in s. 26-N or in the ~ history of our tenancy 
legislation to disentitle a co-shirer trans- 
feree to the benefit of s. 26 N, merely 
because the holding is non- -transferable 
though the transfer is supported by the 
actual or presumed consent of the other 
co-sharers. Much stress was laid on the 
1 to s. 183, which refers 
to a usage under which a raiyat may be 
entitled to sell his holding without the 
emsent of his landlord, is still a part of 
our Act; but I am unable to see any 
reason in this to disentitle the co-sharer 
transferee to the benefit of s. 26-N or 
s. 22(2). If, as is argned the Legislature 
must be’ taken, when it enacted s. 26-N, 
to have been aware of the view taken in 
the Courts regarding the scope of s. 22, it 
was also plainly aware that the: ttransfer 
of a non-transferable holding is validated 
as against tLe landlord by. his consent, 
and the Illustration has no bearing on 
non-transferable holdings for the transfer 
of which the new’ legislation has provided 
the presumed consent of the landlord on 
certain conditions. It has also been urged 
that s. 22 (2) contemplates a rent which 
may be enhanced under s. 30 or altered in 
other wavs: Raghunandan Prasad Singh v. 
Lalit Mohan Ghose (6) a decision which must 
be read with Dukha Lal v. Manabati (7). 

But it seems to me that in the provision 
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new rights.to be created either directly or’ 
indirectly within the meaning of that’ 
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that the co-sharer transferee holds subject 
to the payment “of the shares of the rent 


p 


which may be from time to time payable 
to them” the plural “shares” is used be- 


„cause the payment is to be made to ‘his 


co-proprietors or joint permanent tenure- 
holders.” This rather suggests that the 
adjectival clause “which may be from time 
to time payable to them” goes not with 
“the rent” but with “the shares”. The 
-whole rent is never ‘ payable” since the 
transferee is himself a co-sharer. The 
adverbial expression “from time to time” 
before “payable” on which the whole 
argument is based is not unintelligible 
without any reference to possible varia- 
tions in the rent, since the “rent” would, 
in any case, be payable from time to time, 
tosay nothing of the fact that the shares 
of the co-proprietors or the joint permanent 
tenure-holders may quite easily vary from 
time to time. The co-sharer transferee 
was clearly not intended to occupy the 
position of an occupancy raiyat visa vis 
his co-proprietors or joint permanent 
tenure-holders, and “the shares of the 
rent” payable by him could not, it seems 
to me, but refer to the rent that before 
the transfer was payable by the transferor 
tenant. The liability to enhancement of 
rent under s. 30 would naturally disappear 
with the extinction of the occupany right, 
and if the co-sharer transferee did not 


settle the land with a third party, “the 


rent (of which share were to go to the 
proprietors or joint permanent tenure- 
holders) would be the rent that the occu- 
Ppancy raiyat used to ‘pay before the 
transfer. I can find nothing in cl. (2) of 
s. 22 to give the proprietors or joint 
permanent tenure-holders varying rights 
according as the: co-sharer transferee keeps 
the land himself or settles it with third 


parties. It is, therefore, impossible to allow’ 


the claim of the plaintiff to a share of the 
rents that were actually realized by the 
co-sharer ‘transferee. 

As regards the clause in the defendants’ 
leases against permitting new rights to be 
created either directly or indirectly, my 
learned brother has pointed out that no 
question can arise if under the law as it 


clause, merely -because. he proceeded 
against the tenants in money executions - 
and purchased their holdings. It is true 
that asa result of these purchases he iu 
his capacity of co-sharer landlord acquires; 
a peculiar status under the Tenancye Act. 
as it stands at present, but this is entirely: 
due to the operation of the law, and the: 
clause, in spite of the amplitude of its. 
languige (“permitting new rights to be 
created either directly or indirectly”) could: 
not have been intended to bar to the lessee 
the relief that aùn ordinary creditor may: 
obtain from the Oourts together with the 
consequence following from it under our- 
tenancy legislation. It will be unreasonable 
to construe the clause in such a way as to 
prohibit routine zamindart operations and 
this was in fact conceded by the learned 
Counsel, who ‘could not suggest what the. 
lessee was to do under the lease toa tenant 
who fell into arrears and against whom a 
rent decree or execution could not be 
obtained for some reason (as does happen. 
sometimes). The lessee was a eco-sharer 


‘landlord to the lessor’s knowledge, and it: 


cannot be contended that the leases dis- 
entitled him to obtain or exercise rights 
accruing to him in the latter capacity. 
under s. 22 (2). 

D. Order accordingly. 
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LAHORE HIGH COURT 
Criminal Appeal No. 309'of 1937 
i April 22, 1937 
Youna, O. J. AND MONROE, J. . 
JAGAR BEG JAT—ConvioTr— 
APPELLANT ! 
l versus 

(EMPEROR—Opposirg Party | 
Penal Code (Act XLV of 1860), ss. 302, 300, Excep. 1 
—Whether there should be injury on head for com- 
mitting murder—Husband seeing wife committing 
adultery but killing her lover after taking time for 
deliberation—Case does not fall within Excep. 1 to' 
s. 300—Case, however, recommended to Losal Gov- 
ernment, . f 
It is wholly unnecessary to injure the bead ofa - 
person in order to kill him. One of the methods of 
killing in this country witha sharp weapon ‘is to 


attack the stomach. And an accused inflicting no. 
less than 44 injuries on the body of the deceased can, 
be convicted of murder, even though there is no 
injury on the head. j 

Ina case where a husband finds his wife actually” 
committing adultery and kills her or her lover at: 
once, that of course would be grave and sudden. 
provocation, but where the husband has time for 
deliberation, the Exception to s. 300, Penal Code. 
cannot apply. ‘ - e us s 


now stands the plaintif is to be deemed to 
have given his consent to the transfers 
obtained by the lessee, who, moreover, hap- 
pened to be a co-sharer. There is also 
another consideration relating to the scope 
of the clause itself. In my opinion; it 
may well be doubted whether the lessee 
can be properly. said to have -permitted - 


4 a 
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(But held, however, that though the offence techni- 
cally Tell under s. 302, the’ provocation was grèat 
and that the case should be referred to the Local 


Government to consider reducing the sentence sub-- 


stantially). . ; 
Cr. A. 

Judge, Hissar, dated January 5, 1937. 
Mr. Nanak Chand, for the Appellant. 
Mr. D.R. Sawhney, for the Crown. 


' Young, C. d—Jagar Jat has been con-. 
demned to transportation for life by the 
learned Sessions Judge of Hissar for the . ` 


murder of Moman Jat. Jagar Jat was 
married to Musammat Rajia and had three 
children by her. 
mat Rajia away for’ two months and 
returned to the village. On -his return he 
was seen by Jagar Jat having connection 
with his wife in afield. Jagar Jat returned 


to his house, obtained a gandasa, came’ 


back, hid himself behind a heap of cow-dung 
cakes and waited for Moman Jat to return. 


When. he did, he killed him, the deceased- 
man having 44 incised wounds upon his, 
body. Pandit Nanak Chand for the appel-. 


lant argued first of all that as Jagar Jat 


had not touched the head of the deceased,’ 


he could not be guilty under s. 302, Indian 
Penal Code. 
more than one occasion that this argu- 


ment cannot be considered. It ‘is wholly- 
unnecessary to injure the head of any- 
person in order to kill him. One of the 


methods of killing in this country with 
a sharp weapon isto attack the stomach. 


The second point urged was that the- 


offence did not come under s. 302 as there 
was grave and sudden provocation. This 
again is an argument which. cannot be 
allowed. Inacase where a husband finds 
his wife actually committing adultery and 
kills her or her lover at once, that of course 


would be grave and sudden provocation,.-. 


but where the injured husband has time 
for deliberation, the Exception to s. 500 


cannot apply. The reason for excusinga - 


person who acts under grave and sudden 


provocation is that he has lost his reason.’ 


If, however, the accused shows that he has 


deliberated in any way, or there has been - 


alapse of time which would enable him to 
cool down, then he’ cannot be said to be 


acting under sudden provocation. In this- 


case the accused showed that he had reason 
and control. He went and got -a gandasa 
and he deliberately hid behind a heap 
of cow dung cakes to wait for the deceasad. 
Therefore, the Exception’ does not apply. 
Section 302 is 
which Jagar Jat could be convicted on the 
facts of this case, ek 


_ 
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from the order of the Sessions, 


Moman Jat took Musam- - 


We” have pointed out on- 


- appeal is incompetent as 


the only section under” 


315 


‘While itis not open tous to reduce the 
sentence from one of transportation for life, 
we think this is a case where the Local Gov- 
ernment might well consider reducing the 
sentence substantially. There is no doubt 
that the provocation was grave and that 
although technically the offence comes under 
s. 302, the provocation was so extreme that 
itis not surprising that Jagar Jat killed 
Moman Jat. ° 
D . Appeal dismissed, 


tt 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Second CivilAppeal No. 1 of 1931 
April 23, 1937 
Davis, J. O. ano Logo, A.J. O. > 
- Bibi THADHI AHMADALI— APPELLANT 


veTsUs 
Mir ABDUL HUSSAIN GHULAM 


ALLAHKHAN anp OTuERS— RESPONDENTS 

Civil Procedure Code (Act V of 1908, O. XLI, 
rr, 33, 20-—-Person not party to appeal—Order under 
r. 33, if can be passed against him—Appeal against 
party barred so far he is concerned—Such party, if 
person “interested in the result of the appeal” 
within meaning of r. 20. 

What is contemplated by r. 33 of O. XLI, Civil 
Procedure Code, is that an order may be passed in 
favour of a person who has not appealed but not 
that an order can be passed against a person whe 
is not a party to the appeal and who is not on the 
record, Madanlal v. Gajendrapal Singh (2), referred 
to, Majar Ali v. Nabin Chandra Das (3), distingu- 


‘+ ished. 


A party toa suit against whom a right of appeal 
is barred by limitation, so far as he is concerned, 
is not & person “interested in the result of the 
appeal ©“ within the meaning of O, XLI, r. 20, Civil 
Procedure Code. Chokalingam Chetty v. Seethai 
Ache (1), relied on. 

S. C. A. from the decree of the Joint 


Judge, Hyderabad, dated October 4, 1933. 


Mr. Dipchand Chandumal, for the Appel- 
lant. 

Mr. Shamdas Kimatrai, for the Respon- 
dents. 

Davis, J. C.—This is a second appeal 
No. 1 of 1934, and objection has been 
taken by the learned Advocate for the four 
repondents who have been joined that the 
in the lower 
Appellate Court there were six respondents 
and that this appeal is only against four, 
and as the suit was a suit for partition, 
all'the sharers interested must be joined. 
But be learned Advocate says that these 
two respondents cannot now be joined 
because the right of appeal against them . 
is time-barred; therefore, the appeal must 
be dismissed against all. He relies upon 
a judgment of the Privy Council reported in 
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Chokalingam Chetty v. Seethai Ache (1), 
andon the remarks of their Lordships at 
p. 36* which are as follows: 


“As regards the rest of the case, owing to the 
plaintiff's failure to make these defendants respon- 
dents within the time limited for filing an appeal, 
‘these appeals, so far as they are concerned, are 
prima facie barred by limitation, and they are 
entitled to hold the decrees in their favour, which, 
as pointed out by their Lordships in a very recent 
case, is a substantive right of a very valuable kind 
of which they should not lightly be deprived. When 
parties are added by the Gourt after the institu- 
tion.of a suit under O. I,r. 10(2),s. 22, Limita- 
tion Act, provides that the date when they are 
added is to be deemed to be the date of the institu- 
tion of the suit so far as they are concerned, for 
purposes of limitation and the rights which they 
may have acquired under the Limitation Act are, 
therefore, sufficiently safeguarded. The addition of 
& respondent whom the appellant has not made a 
party to the appeal is expressly dealt with in O., XLI, 
r. 20, on which the plaintiff relied both in the Ap- 
pellate Court and before their Lordships. That rule 
empowers the Oourt to make such party a respon- 
dent when it appears to the Court that ‘he is in- 
terested in the result of the appeal’, Giving these 
words their natural meaning, and they cannot be 
disregarded, it seems impossible to say that in this 
case the defendants against whom these suits have been 
dismissed, and as against whom the right of appeal 
has become barred, are interested in the result of 
the appeal filed by the plaintiff against.the other 
defendants. It was for the plaintiff-appellant, who 
applied to the Court to exercise its powers under this 
rule, to show what was the nature of their interest 
and this he has failed to do.” 

Now the application to join respondents 
Nos. 5 and 6 in this appeal has been made 
to us under O. I, r. 10, Civil Procedure 
Code, and, s. 
ands. 5, Limitation Act, but it is clear 
that O. I,r. 10, Civil Procedure Code, are 
not the proper Order and Rule, but the 
proper Order and Rule ought to be O. XLI, 
r. 20, Civil Procedure Code. Reading 


that Rule then in the light of the judgment 


of the Privy Council, respondents Nos. 5. 


and 6 are no longer interested in the appeal 
because the rights against them have been 
time-barred. They hold a decree and as 
against them no appeal has been made. It 
is, however, argued that if O. XLI, r. 20, 
Civil Procedure Code, does not apply, then 
O. XLI, r. 33, Civil Procedure Code, 
applies, and should it be held that respon- 
dents Nos. 5 and 6 are interested, then a 
decree could be passed against them even 
if they are nob parties to the appeal and 
even if they have not been heard. But 
we donot think this is a proper reading 
of O. XLI, r. 33, Civil Procedure Code, 

1) 6 R 29; 107 Ind. Oas. 237; A I R1927 P O 


252:4 O W N 1231; 27 L W 1; 54M L J 88; (1928) 
MW N 20:470 L J 136; 32 OW: N3281; IL T 


} 


40 Rang. 18; 30 Rom. L R 220;.26 A L J371 (P O). 
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for it would appear that what is contemplat- 
ed by that Rule is that an order may bè 
passed in favour ofa person who has not 
appealed but not that an order can be passed 
against a person who is not a party to the 
appeal and who isnot on the’ record, and 
we would refer to the judgment of the 
Allahabad High Conrt in Maddnlal v. 
Gajendrapal Singh (2) at p. 578*. In the 
course of their judgment the learned Judges 
Sav: 

“But the question that arises is whether a decree 
can be passed against a person who is no party to 
the appeal. Rule 33 (O. XLI, Civil Procedure 
Code) states that the Appellate Court shall have 
power to pass any decree which ought to have been 
passed, and this is wide enough to allow a decree 
against n party to the snit who .is not a party to 


the appeal. But the rule, by using the expression 


‘in favour of all or any of the respondents or 
parties’, seems to imply that the rule shall not be used 
to the prejudire of a person who is nota party to 
the appeal. This ig consonant with equity. A 
person who has been heard in the appeal cannot 
object to a decree in favour of a person, merely 
because that person is not a party to the appeal, 
whereas it would appear inequitable to pass a 
decree against a party who has no chance of being 
heard in the appeal.” l , 

The learned Advocate for the appellant 
relied upon the case in Majar Ali v Nabin 
Chandra Das (3). But a reference to that 
case will show that it is not a case similar 
to the case before us. In that case, one 
defendant appealed against the | plaintiff 
and his co-defendant; the plaintiff did not 
appeal but his name was on the record and 
the Court came to the conclusion that 
although he did not appeal. as he was upon 
the record, a decree could be passed in his 
favour. We do not think, therefore, this 


case helps the appellant. 


But we are not willing to let this case 
rest here, because it would appear from 
the record that the decree was badly 
drawn and that respondents Nos. 5 and 6 
were mentioned merely by number and not 
by name in the decree ; they are not named 
in the title to the decree itself, and this 
is a case where it may he said that mis-- 
take arose from the fault of the Conrt. It 
is then said that we should extend the time 
allowed tothe appellant sothat the claim 
may not be time-barred against defendants 
Nos. Rand 6 by the application of s. 3, 
Limitation Act. The learned Advocate for 
the respondents who are upon the record 
strongly relies upon the case in Badri 


(2) 51 A 575: 116 Ind. Oas. 436; A I R 1929 All 
943-1999) A L J 344; Ind. Rul. (1929) All. 564. 
(3) 35 C W N 1079. 
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Narain x. E, 1. Ry. Co. (4), but strangely 
enough that is the only one of the cases 
which have been placed before us, in which 
reference is made tos. 5, Limitation Act. 
But the learned Advocate argues that this 
is not a case wheres. 5, Limitation Act, 
applies at all. That, however, appears to 
usa point which must be argued with some 
care when respondents Nos. 5 and 6 who 
are interested have been given notice so that 
they can, if they wish, appéar through an 
Advocate, and this point, as to whether 
s. 5, Limitation: Act, applies, can then be 
argued. We, therefore, direct that notice 
should be issued to respondents Nos. 5 
and 6 to show cause why their names should 
hot be brought on the record in this appeal 
as requested by the appellant. As this 
matter has been already delayed by the 
mistake which has- occurred, we think it 
should be dealt with without delay and 
endeavour should be made -to ‘serve res- 
pondents Nos. 5 and 6 with a notice so 
‘that the case may come before the next 
Bench. : 

` Order accordingly. 


D. 
(4) 5 Pat. 755; 98 Ind. Cas. 1003; A I R 1927 Pat. ` 
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PATNA HIGH COURT 
Civil Appeal No. 685 of 1933 
March 12, 1937 
AGARWALA AND MADAN, JJ. 
SHIV SARAN RAI—~—P.LaIntrr— 
APPBLLANT l 
VETSUS 
SUKHDEO RAI AND otaers—DeErENpanTs 
— RESPONDENTS 

Possession—Dispossession of plaintif by defendant 
~—Suit for possession within limitation—Plaintiff 
ts entitled to possession unless 
better title—Bengal Tenancy Act (VIII of 1885), 
Sch. III, Art. 3—In suit for possession plaintiff 
alleging dispossession by defendants — No allega- 
tion that defendant landlord instigated 
persons—Landlord not proved responsible for such 
dispossession—No dispute between landlord and 
plaintiff—-Art. 3, whether applies—Pleadings— 
Admisston—Court of fact should take it as whole. 

If the defendants dispossess the plaintiff within 
the period of limitation prescribed for a suit for pos- 
session the latter is entitied to recover possession 
unless the defendants establish a better title, 
Ranjit Singh v. Jhori Singh (10), relied of 
- A suit for possession of a holding on the ground 
that the plaintiff was dispossessed by the defendant 
third perrons claiming the land, without any allega- 
tion that the defendant landlord instigated or assist- 
ed such third persons in his dispossession, is govern- 
ed by the general law of limitation and not by 
the special period of limitation prescribed by Art. 3, 
Bengal Tenancy Act, where the plaintif produces 
no evidence to show that the landlord was respon- 
piblo for his dispossession but on the contrary the 


BHÌV SARAN Rat v, SUKiDHO RAY (PAT) 


defendant proves 
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landlord denies that there was any dispute with the 
plaintiff. 

[Case-law referred to.] 

It is not open to the Court of fact to dissect the 
admission of the plaintiff arising out of plead- 
ings. ; 


C. A. from the appellate decree of the 
District Judge, Shahbad, dated April 22, 
1933. 

Messrs. B. P. Sinha, R. S. Chatterji and 
Bajrang Sahai, for the Appellant. 

Messrs. Manohar Lal, D. N. Varma and 
Harians Kumar, for the Respondents. 


Agarwala, J—The dispute in tbis 
appeal relates to the properties of one 
Nathuni Rai a descendant of the eldest 
branch of the family of Bhup Rai. The 
plaintiff and defendants, except defendants 
third party, are descendants of other 
branches of the family of Bhup Rai. Nathuni 
Rai had property in two villages, Madhu- 
bani and Jagarnath Sarai. In the latter 
village bis property consisted of two hold- 
ings, Khata No 178 and Khata No. 185. 
Defendants third party were the landlords 
of the former holding. In the plaint in 
the present suit itis alleged that ono Paras 
Nath was the landlord of Khata No, 185. 
After the death cf Nathuni Rai, the pre- 
sent defendants Ncs. 1 and 6, belonging, 
respectively, to the third and fifth branches 
of Bhup Rai's family, and Aman Rai, father 
of defendant No. 7 of the second branch 


_of the same family, instituted a suit in 


1922 against the father and uncles of the 
present plaintiff, who belonged to the fourth 
branch of Bhup Rai’s family, alleging that 
the second, third, fourth and fifth branches 
of the family had each inherited one- 
fourth of Nathuni Rai’s property. That 
suit was decided in favour of the father 
and uncles of the present plaintiff, it being 
held that they were the nearest surviving 
heirs of Nathuni atthe time of his death. 
Despite this decision the dispute between 
the parties continued with the result that 
preceedings under s. 144, Criminal Pro- 
cedure Code, were initialed and resulted 
in an order against the contesting defen- 
dants in this suit prohibiting them from 
interfering with the present plaintiff's pos- 
session cf the two holdings in Jagarnath 
Sarai. This was in March 1926. At the 
end of the same year the present plaintiff 
again complained that his possession was 
being interfered with and he asked for 
proceedings under s. 107 to be taken against 
the persons complained against, His re- 
quest was refused. 


. Consequently, on August 27, 1927, he filed 
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‘the plaint in the present suit alleging that 
' asa result of the refusal to initiate pro- 
ceeding under s. 107 he had been dispos- 
sessed on 5th Pus, 1334 Fasli, correspond- 
ing to December 24, 1926. Defendants 
No. 1 to 4 in the suit were the descendants 
of the third branch of Bhup Kai's family: 
defendant No 5 was a descendant of the 
fourth branch; defendant No. 6, a descen- 
dant of the fifth branch, and defendants 
Nos. 7to 9 of the second branch. The 
landlords of Khata No. 178 were also im- 
pleaded as defendants third party. Defen- 
dant No. 5 filed a written statement admit- 
ting the plaintiff's claim. Defendants Nos. 6 
to 9 did notenter appearance. The third 
party defendants, the landlords, filed a 
written statement objecting that they had 
been unnecessarily impleaded in this suit 
and denying that they had any dispute with 
the plaintiff. The plaintiff's claim was 
contested by defendants Nos. 1 to 4 alone. 
They alleged that Nathuni Rai was a con- 
. genital idiot, and, therefore, that he had not 
succeeded to any property, but that on the 
death of his father Pirthi Pal the latter's 
property had been divided by family ar- 
rangement between the second, third, fourth 
and fifth of Bhup Rai's family. This was 
a repetition of the claim in the former 
suit, and it was again negatived. The suit 
was decreed and an appeal by the con- 
testing defendants failed. Thereafter de- 


fendant No. 7, against whom the suit had ' 


been decreed ex parte, applied fora re- 
hearing. His application succeeded, with 
the result that the suit has been re-tried 
as between plaintiff and defendant No. 7. 

- In his written statement defendant No, 7 
did not take the same line of defence as 
had been taken by the other contesting 
defendants. He alleged, on the other 
hand, that on the death of Nathuni Rai 
the latter’s properties were inherited by 


one Sheotahal of the second branch of 


Bhup Rai's family who was alleged to be 
the nearest agnate of Nathuni at the time 
of the latter's death. He also alleged that 
plaintiff's father had pre-deceased Nathuni 
and that Sheotahal, after succeeding to 
Nathuni’s properties, had made an oral gift 
of them to himself. Defendant No. 7 claimed 
to have been in adverse possession of the 
disputed properties for more than 12 years 
and also pleaded that the plaintiff's suit 
was barred by limitation. The plaintiff 
fled a genealogy of the family with his 
plaint in which the sons of Bhup Rai were 
shown as follows; Dihal, the ancestor of 
Nathuni Rai, Sarab, the ancestor of Sheo- 
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tahal and defendants Nos. 7 to 9» Udwanti 
the ancestor of defendant Nos. 1 to 4, Mana, 
the ancestor of defendant No.5 and tke 
plaintiff, Sadan Rai. the ancestor of defen- 
dant No. 6, ard Ramji Rai who-stated to be 
the adoptive father of Mahipat Rai, the 
father of Sheotahal. Defendant No. 7 
denied that Dibar and Sarab, eons cf 
Bhup Rai or that Ramji Rai had adopted 
Mahipat. 
He alleged that Dihal and Sarab were 
the sons of Prayag Rai, who was said to 
be a son of Bhup Rai, and that the plaid- 
tiff’s father and uncles had pre-deceased 
Nathuni Rai. If these allegations of the 
defendants were correct, then Sheotahal 
was the nearest male agnate of Nathuni 
on the latter's death. Accordingly, the 
question whether Dihal and Sarab were 
the sons of Bhup Rai, whether Sheotahal 
survived Nathuni, whether the plaintiff's 
father and uncles pre-deceased Nathuni 
and whether Sheotahal’s father was adop- 
ted by Ramji Rai were material issues in 
the case. A further material question was 


whether the sons of Mana were Ranjit, 


Mitrajit and Sampat, the grandfather, of 
the plaintiff, as alleged by the latter, or ' 
whether third son of Mana was Indrajit 
ag alleged by defendant No. 7, according to 
whom Sampat was the son of Indrajit. 

In view of the decision of the first suit, 
that is to say, the suit of 1922, to which 
the father of defendant No. 7 was a party, 
and in which it had been held that the 
plaintiff's father and uncles were the nearest 
male agnates of Nathuni Rai at the time of 
his death, defendant No. 7 would prima 
facie have no title to the properties of 
Nathuni Rai unless the latter pre-deceased. 
Sheotahal leaving. him as the nearest 
agnate and Sheotabal made a gift of the 
properties to him. The first Court, after an. 
elaborate survey of the evidence, held. 
that the defendants’ evidence was entirely. 
false, that Gheotahal pre-deceased Nathuni, 
that the statement of Sheotahal’s widow 
that Sheotahal had succeeded to the pro- 
perties and gifted them to Nathuni Rai. 
was unreliable, that plaintiff's father and: 
uncles were the nearest male agnates of 
Nathuni at the time of the latter’s death. 
and that plaintiff was in possession of the 
disputed lands until 1834 Fasli. The 
suit was accordingly decreed. In appeal’ 
by defendant No. 7 it was held that the, 
genealogy annexed tothe plaint was .cor- 
rect, that Sheotahal survived Nathuni and 
gifted the disputed property to defendant 
No. & that’ plaintiff's father and uncles did 
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not survive Nathuni and that in any case 
the plaintiff's suit was barred by limita 
tion. The last question, which is the only 
issne adequately discussed in the judgment 
ofthe Appellate’ Court, was contested on 
the basis of the suit being governed by 
Art. 3, Sch. II, Bengal Tenancy Act.. The 
Appellate Court held that plaint had 
faile@ to prove that he ‘had been in pos’ 
session of the disputed land within two 


years of the suit. -In second appeal by ihe. 


plaintiff it is contended that Art. 3, Sch. ILI, 
Bengal Tenancy Act, does not apply to the 


case and that the suit is governed by the. 
12 years’ period of limitation prescribed by-: 


the general law. - 
- We have been referred to a large num- 
ber of cases of this Court and of the Cal- 
cutta High Court as tothe scope of Art. 3, 


Sch. III, Bengal Tenancy Act. There is a. 


conflict of decisions as to whether the Article 


applies when the plaintiff has been dispos-. 


sessed by the landlord, not qua landlord but 
in some other capacity. In Satish Chandra 
Bandopadhya v. Hashamali Qazi (1), it was 
held that the Article is not confined to cases 
_ of dispossession by the landlord as such. In 
Gajadhar Rai v." Ram Charan Gope (2), 
on the other hand, it was held that dispos- 
session by the landlord as auction-pur- 
chaser of the holding does not attract the 
provisions of the Article. In Rakhi v. 


Puddo Bauri (8), it was held that the Article’ 


does not epply where the dispossession was 


not effected by the landlord even though it is~ 


alleged that the landlord has set up the per- 
son who actually dispossessed the tenant. The 
decision in Ramdhari Raiv. Gorakh Rai (4),' 


was that where the landlord has. settled | 


the land witha person who has already 
dispossessed the tenant, Art. 3, does not: 
apply, but.cn the other hand, dispossession 
cfa tenant by a person armed with aset- 
tlement from the landlord does attract the ' 
operation of the Article : Har Dayal Bhagat 
v. Nathuni Bhagwat, 158 Ind. Cas. 21 (5).: 


The Article does apply of course where - 
the tenant is actually dispossessed. by the - 


landlord or by his servants Bhekav. Nak- 


chhed (6), or by a person set up by the land- ' 


lord: Rakhit v. Puddo Bauri \3).. But where- 
the landlord had no hand in the dispos-- 

(1) 54 O 450; 103 Ind. Cas, 124; A I R 1927 Cal.. 
488; 31 O W N 634 ae 

(2) 9 Pat. 788; 125 Ind. Cas. 665; A I R 1930 Pat 
256; 11 P L T 197; Ind. Rul. (1930) Pat 533. - 

(3) 9 O WN 54. ; 

(4) 10 Pat. 264; 133 Ind. Cas. 34; A I R 1931 Pat. 
236; 12 P L T 570; Ind. Rul. (1931) Pat. 306. ae 
- (8) 158 Ind, Cas, 21; A I R 1935 Pat. 372;9 RP. 
174: 1 B R848, a 
{6 24 0:40. - -. s a Bees 


BHiv satan Rai v; st«abeo kat (PAT) ` 


‘erred to by the trial Court in coming 
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session it has been held that the Article does 
not apply : Hridaya Nath Roy v. Probodh 
Chandra Khan (7: and Gobinda Chandra 
Gope v, Akhil Chandra Das, 64 Ind. Cas 858 
(8). In the present case it is contended by 
defendant No. 7 that the: plaintiff alleged 
that the defendants including defendants 
third party, the landlords of Khata No. 178, 
had conspired to dispossess him and it was, 
therefore. argued that Art.3, applied. In 
the first place, it is to be noticed that.this 
contention cannot apply to Khata No. 185 
which, in ‘para. 4 of the plaint,is said to 
bein the milkiat of Parasnath, although 
para. 6 is as follows: 

“With regard to the properties bearing Khatas 
Nos. 178 and 185 in Mauza Sarai Jagarnath of 
Pan the defendants third party are the proprie- 
ors. 

The lower Appellate Court has come to 
no finding whether Khata No. 185 is in the 
milkiat of Parasnath or in the milkiat of 
defendants third party. Further, despite 
the general allegations of conspiracy, the 
plaintiff's substantial grievance was that 
he had been dispossessed by persons who 
claimed the properties of Nathuni Rai. He 
led. no evidence to prove that the landlords 
were in any way responsible for the dis- 
possession. The allegation of a conspiracy 
was apparently based on the fact that the 
landlords had granted receipts to the other 
defendants. But the landlords themselves 
in their written statement disclaimed any 
dispute with the plaintiff and said they 
had merely granted receipts to the persons 
who had their names recorded in their 
sherista after the death of Prithi Lal and 
his son Nathuni Rai. The lower Appellate 
Court's finding that the defendants dise 
possessed the plaintiff more than two years 
prior to the suit and ‘that the suit was, 
therefore, barred by Art: 3, is based almost 
entirely on an allegation in the plaint that 
the defendants disp:ssessed him on 5th Pus 
1334, which was within two years of the 
suit. If this allegation is to be construed 
as an, admission that the landlords were 
responsible for the disposséssion, it cannot 
be divided into parts and must be read 
only-as an admission that the dispossession 
was.-on. 5th, Pus 1834. It was not open to 
the Court of fact to dissect the admission 
and treat it as an admission that the plaint- 
iff had been: dispossessed by the landlords 
at some prior time. The Appellate Court 
has omitted to consider the evidence ref- 
to 


(7) 57 C L J 549; 147 Ind. Oas. 747; A I R1933 Oal. 


923; 37 O W N 1148; 60 O 1171; 6 R G 353, 


(8) 64 Ind. Gas. 858, ` 
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its conclusion on the question of the plaint- 
tiff's possession. 
In my opinion, the plaintiff's case sub- 


stantially wasthat he had been dispossessed . 


by the persons -claiming the land and 


not that the landlords had instigated or 


assisted in the dispossession of the plaint- 
iff. It follows, therefore, that the special 
period of limitation prescribed by Art. 3, 
Sch. IU, Bengal Tenancy Act, does not ap- 
ply to the case. On all the other issues 
of fact the judgment of the lower Appel- 
late Court is entirely inadequate. The 
documentary and circumstantial evidence 
in the case with regard. to these issues have 
been completely neglected and their ‘bear- 
ing on the oral evidence not discussed. 
I refrain, however, from expressing any 
opinion on this evidence. The decree of 
the lower Appellate Court must, therefore, 
be set aside and the case remanded to 
be disposed of according to law. | a 
It was contended on behalf of the res- 
pondent that even if the alleged oral gift 
of Sheotahal to ‘defendant No. 7 be not es- 
tablished, the latter was entitled to suc- 
céed as to the half of the disputed proper- 
ty im the event of it being held that Sheota- 
hal survived Nathnni. To succeed in this 
contention, however, the respondent must 
rely on the title of his father and this 
was decided in favour of the plaintiff in 
the suit of 1922. The principle of the đe- 
cisionin Maung Sein Done v. Ma Pan Nyun 
(9), applies and precludes the respondent's 
` contention. : 
Lastly; it was argued that the plaintiff 
being admittedly out of possession at the 
date of suit is not entitled to succeed 
unless he establishes his title and that if 
Sheotahal survived Nathuni, his widow and 
not the plaintiff is entitled to the property. 


Answer to thatis that if the defendants 


dispossessed the plaintiff within the period 
of limitation prescribed for a suit for pos- 
session the latter is entitled to recover 
possession unless the defendants establish 
a better title; Ranjit Singh v. Jhori Singh 
(10). . 
‘Madan, J.—I agree. | 
D. ` oe Case remanded. 
‘(9) 59 I. A 247; 137 Ind. Cas. 328; A I R1932 P C 
161; 10 R 322; Ind. Rul. (1932) P O 184; 360W N 
726: 55 O L J 403; 31 Bom. LR 1040; 63 MLJ 64; 
9 O WN 647; (1932) A L J 7538; 33 PL R519; 36 L 
W 1(P v: ! 

(10) 11 PL T 34; 119 Ind. Cas. 906; A I R 1929 Pat. 
601; 8 Pat. 351; Ind. Rul. (1929) Pat. 634. 


CALCUTTA HIGH COURT 
Criminal Appeal No, 153 of 1987 
May 20, 1937 i 
HENDERSON AND Biswas, JJ. 
AFSAR SHAIKH AND otaprs—APPELLANTS 
~ VETSUS j 
= EMPEROR- Oppostre Party 

Criminal trial—Jury—Presiding Judge - alone 
should decide whether verdict should be accepted ‘or 
not—High Court cannot direct Judge to make refer- 
ence—Criminal Procedure Code (Act V of 1898), 
ss. 306, 307—-Judge must think it necessary to express 
disagreement: otherwise he should act under s. 306. 

The duty of deciding whether the verdict of the 
jury shall be accepted or not lies upon the 
Judge who presides atthe trial and upon him 
alone, If he decides that he ought not to make a 
reference, there isan endof the matter, TheHigh . 


' Court cannot, in its revisional jurisdiction, direct 


the Judge to make a reference to it. 

Obiter dictum in Saroda Charan v. Emperor (1), 
dissented from. f 

What s. 307, Criminal Procedure Code, requires-is 
that the Judge muat not only disagree, but must 
think if necessary to express disagreement; 
otherwise, 7. e.,;ifhe does not so think, ` his clear 
duty is toact aslaid down in 9.306, namely to give 
judgment according tothe verdict. Ebrahim Molla 
v. Emperor (2), approved 


Messrs. Sures Chandra Taluqdar, Su- 
dhansu Bhusun Sen and Prem Ranjan Rai, 
Chaudhuri, forthe Appellants. . :, 

“Mr. D.-N. Bhattacharya, fot the Crown. . 


Henderson, J.—The appellants have 
been convicted of murder for causing-the 
death of one Ajim. ‘he prosecution story. 
was that while he was. proceeding home. 
after attending the Muktagacha Bazar. he: 
was waylaid by the appellants and others 
and killed. The conviction depends upon- 
the evidence of two witnesses. The learned. 
Judge quite rightly told the jury that, 
unless they believed that these ~ witnesses; 
were telling the truth, they could not: 
convict. The Judge himself regarded this, 
evidence with a great deal of suspicion. 
He .pointed out to the: jury everything 
that could be said against their credibility. | 
In fact, he summed up as strongly as & 
Judge could in favour of the appellants. 
In spiie of that, the jury decided to believe 
these witnesses and broughtvin a verdict. 
of guilty. As the case was properly put 
before the jury, we Cannot interfere. 
suppor: of the appeal, Mr. Taluqdar sug: > 
gested that the learned Judges ought to 
have made a reference to this Court and 
that we should direct him to do so. He 
apparently took two days’: time to make 


. up his mind and finally decided to accept 


the verdict. There is an obiter dictum in 
the judgment of one of the learned Judges 
who decided the case reported in Saroga 


1987 


Charan v. Emperor (1) to-the effect that 
this Court has power in its revisional 
jurisdiction to direct the Judge-to. make 
a reference. The correctness of that obser- 
vation has been doubted in subsequent 
cases, So far as I understand, such an 
order has never been passed by a High 
Court ig revision. In my opiħion, such an 
order cannot be passed. The duty of 


deciding whether the verdict of the jury 


shall be accepted or not lies -upon the 
learned Judge who presides at the trial 
and upon him alone. If he decides that 
he ought not to make a reference, there is 
an end of the matter. The appeal ac- 
cordingly fails and is dismissed. 

Biswas, J.—I agree. Under s. 307, 
Criminal Procedure Code, a Judge is re- 
quired to refer a case to the High Court 
when he disagrees with the verdict of the 
jury, and also is clearly of opinion that 
the ends of justice require that a reference 
should -be made. It is important in this 
connection- to refer to the terms ots. 306, 
which provides that when the Judge 
does not think it necessary to express 
disagreement with the verdict, he shall give 
judgment accordingly. -In-other words, the 
Judge may disagree, and yet not think it 
necessary to express disagreement, and in 
such a case the section requires -that he 
shall accept the verdict. The word “dis- 
agrees” ins. 307 must therefore mean that 
the Judge thinks it necessary to-express 
disagreement; otherwise, under s. 306 he 
shall be bound to give judgment accord- 
ing to the verdict. As to whether he dces 
or does not think it necessary to express 
disagreement, must obviously be a matter 
for the Judge himself. It may be that a 
Judge may think that the jury's appreci- 
ation of the evidence is wrong and still 
hold that it is not perverse or unreason- 
able: in that view, though disagreeing 
in fact, he may not think it necessary-to 
express disagreement. In so refraining 
from expressing disagreement, he may 
well be influenced by the consideration 
that even if he were to make a reference, 
the High Oourt was not likely to interfere, 
unless the verdict. was shown to be. not 
- merely erroneous, but perverse or unreason- 
able. It would, in my cpinion, be wrong to 
say that in so doing the Judge which be 
acling illegally, as he would be clearly with- 
in the terms of s. 306. Section 307 must 
be read along with s. 306. : 

As already pointed out, the first condi- 


(1) 41 CL J 320; 87 Ind. Cas. 608; A I R 1925 
Oel. 795; 26 Or. L J 1006. i a 


Lil—41 & 42 
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tion required’ by s. 307 for a reference is 
that the Judge should disagree with the 
verdict, and the second is that he must be 
‘Clearly of-opinion that it is necessary for 
the ends of justice torefer the case. Now, 
where the: jury bring in a verdict of 
guilty, but the Judge feels satisfied of the 
innocence of the accused, it may be said 
in such a case that the endg of justice 
clearly require that a reference should be 
nade, in other words, that the second con- 
‘dition is satisfied. And yet it would be 
quite.open to the Judge not to make a 
reference on the grcund already stated, 
namely that the High Court would not 
interfere unless the verdict was perverse. 
In such a case the Code contemplates that 
the Judge should not disagree, that is to 
say, should not express his disagreement 
with the verdict, and the first condition 
would thus -be wanting.. The reasonable 
construction of s. 307 from this point of 
view also. would be to hold that mere 
disagreement would not satisfy the first 
condition: what it requires is that the 
Judge must not only disagree, but must 
think “it necessary to express disagree- 
ment; for, otherwise, t. e., if he does not so 
think, his-clear-duty is to act as laid 
down in 38.306, namely to give judgment 
according to the verdict. In this view of 
the matter, I entirely agree with Rankin, 
C. J. in Ebrahim Molla v. Emperor (2) that 
where a Judge does not think it necessary to 
‘éxpress ‘disagreement, and must, therefore, 
„proceed under s. 306, he would be well 
-advised ‘in not-advertising the. fact of his 
‘disagreement. His opinion would in fact be 
not only unnecessary, but irrelevant uoless 
-he was prepared to make a reference. 
-Disagreement is required to be expressed 
‘for the purpose of making a reference, not 
“for the purpose of giving judgment accord- 
ing to the verdict. I may-add in passing 
«that the strictures passed by Rankin, O. J. 
on ‘the Sessions Judge ‘in the above case 
_were probably not deserved, seeing tnat, 
-as my learned brother informs me, the 
-form of the Sessions’ statement then in 
‘force required the Judges to show in a 


special columin the cases in which they 
- disagreed with the verdict, and still accepte 
- ed the same. 
-after reflection did not think it necessary 
` to éxpress disagreement with tne verdict, 


In the present case, tue Judge 


hence s. 306 applied, and he was justined 


. in giving judgment accordingly. 


D. Appeal dismissed. 

(2) 56 O 478; 119 Ind. Cas. 290; A I R1929 Oal. 
415; (1929) Or. Cas. 28; 30 Or. L:J 1036; 33 OW N 
871; Ind, Rul, (1929) Oal, 770, ` 
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First Civil Appeal No. 548 of 1934 . 
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HARRIES AND Racuypat SINGH, Jd. 
Raja BHAGW AN BAKHSH SINGH— 
PLAINTIzF—APPELLANT 
VETSUS 
SECRETARY cr STATE—DEFENDANT 


. —-RESPONDENT 

U.P. Court of Wards Act (IV of 1912), ss. £, 11— 
Declaration under s. 8, condition precedent — Civil 
‘Court, tf can question grounds of satisfaction of 
Local Government--Distinction between Local Govern- 
ment's mistakes of fact and law—“Gross annual profits” 
in 8.8 (1), Proviso, cl. (1), meaning of—Specijfic Relief 
Act (I of 1877), s. 42— Declaratory suit for declara- 
tion that Local Government's declaration under s. & is 
ultra vires— Secretary of State alone made defendant 
—- Court of Wards in possession of property, not made 
party—No claim for possession—Sutt held not barred 
and plaintiff not bound to claim possession. 

Froviso to s. 8, U. P. Court of Wards Act, does not 
state that no declaration shall be made unless the 
provisions of cls. (e) and (b)of that proviso are com- 
plied with. It ig the -satisfaction of the Local 
Government whichis the condition precedent to the 
making of such a declaration and itis not open to a 
Civil Court to question the grounds upon which 
the Local Government is satisfied that the provisions 
of cls, (a) and (2) of the proviso to s. 8(1) of the Act 
have been fulfilled even though the Local Govern- 
ment makes mistake in acting within its powers, 
It is quite impossible to draw a distinction between 
the case of the Local Government making a mistake 
of fact anda case of its making a mistake of law. 
Deputy Commissioner, Kheri v. Daya Chand (D), 
reliedon. Haji Rahmatullah Haji Taj Mohamad 
v. Secretary of State (2), A.H. Forbes v. Secretary of 
State (3) and Bhagwati Prasad Singh v. Hari Har 
Prasad Singh (4), distinguished. [p. 325, col. 2.] 

The phrase “gross annual profits’ appearing in 
el. (a) to the proviso to s. 8 (1), U. P. Court of Wards 
Act, cannot mean -the total rents or produce of a 
mahal or the property concerned. It must mean the 
gross annual profits from the owner's point of view, 
in other words, what the property yields to the owner 
less the land revenue. {p. 328, col 2.] 

Ina suit against the Secretary of State for a declara- 
tion that the declaration made by the Local Govern- 
ment under s. 8, U. P. Court of Wards Act was 
ultra vires, the Court of Wards which was in posses- 
sion, was not made a party. No claim for posses- 
sion was made, The defendant contended that the 
further relief for possession having been omitted, 
the suit was baried by 8,42, Specific Kelief Act: 

Held, that inno sense could it be said thatthe 
Secretary of State for India was in possession of the 
plaintifi's property and therefore no claim for posses- 
sion could have been made against him. The plaint- 
iff was not boundto join the Court of Wards and 
claim possession against the latter. The plaintiff 
“wae entitled fo confine these proceedings to a claim 
against the Secretary of State solely and a declara- 
tion was the only relief that he could possibly obtain 
against him. For these reasons the plaintiff's suit 
was not barred by 1easou of s 42, Specific Relief 
Act. [p. 380, col. 2.] 


F. Cc. A. from the decision of the Sub- 
Judge, Allahabad, dated May 14, 1934. 


r Dy. K.N. Katju, for the Appellant, 
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Mr. Muhammad Ismail, for the. Respon- 
dent. - i 

Judgment.—This ‘is a plaintiff's appeal 
against a decree of the learned Uivil Judge 
of Allahabad, dismissing bis claim- for a 
declaratiun that a certain declaration made 
by the Local Government of the United 
Provinces under s. 8, U. P. C urt of Wards 
Act, 191.2, was illegal and ultra vires. Tie 
plaintiff is a taluydar and is the proprietor 
of a large estate known as the Amethi 
estate which is said to be worth about 13 
crores.of rupees. On March 7, 193u, the 
Lecal Government of the United Provinces 
acting under s. 8, Court of Wards Act, 
declared the plaintiff to be disqualified to 
manage his own property and consequently 
the Court of Wards assumed superjpten- 
dence of the property of the plainuff, under 
s. 12 (1), Court of Wards Act. .The plain- 
tiff alleged that the declaration made by 
the Local Government disqualifying him 
from managing bis own property was con- 
trary, to the provisions of s 8, U, P. Court 
of Wards Act, and -consequently brought 
this suit for & declaration that the said 
declaration of the Local Government was 
ultra vires and illegal and of no effect. 

The facts in this case are not disputed 
and the questions raised are purely ques- 
tions of law. The Amethi estate owned 
by the plaintiff consists of villages in the 
Districts of Sultanpur and Mirzapur and 
other immovable property situate in the 
District of Allahabad, Benares, Lucknow, 
Mirzapur and Sultanpur. It would also 
appear that ihe plaintiff was the owner of 
considerable movable property. On July 13, 
1929, the Governor-in-Council of the Unit- 
ed Provinces in the exercise of the powers 
conferred by s. 9 (1), U. P. Court of Wards 
Act, directed an enquiry to be made into 
the circumstances of.the plaintiff and the 
extent of his indebtedness and as a result 
of such enquiries a letter dated Septem- 
ber 17, 1929, was sent by Mr. Walton, 
Commissioner of Fyzabad Division, to the 
plaintiff informing him of the result of 
such enquiries. this letter is printed at 
p. 101 of the paper book and therein it 
is set out that the plaintiff's indebted- 
ness amounted to Rs. 14,45,160 upon 
which interest at the contraciual rates 
amounted to Rs. 1,22,110. The gross profits 
of the estate are stated to be Rs. 3,06,508 
and it is pointed out that the interest at 
contractual rates upon the debis exceeded 
1-3rd of the plaintiff's: gross annual profits. 
It is also pointed out that. the plaintiff 
had, without sufficient cause failed to 
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discharge the debts: and the  iabilities 
due from him and it is alleged.that since 
1920, the debts had actually increased by 
Rs. 3,26,000. Lastly, the Commissioner 
States that the failure to discharge these 
debts and liabilities is likely to lead to 
-the dissipation of the property as was 
evidenagd by proceedings then pending at 
the suit of the Allahabad Bank for the 


Sale of 48 villages belonging to the plaintiff. 


The letter concludes by calling upon the 
plaintiff under s. 8 (2), U. P.- Court of 
Wards Act, to show cause why a declara- 
tion disqualifying him from managing his 
estate should not be made, ° 

The plaintiff contested the accuracy of 
the figures given by tke Commissioner 
and did show cause why a declaration 
disqualifying him from the management 
of his property should not be made. 
The Local- Government, however, were 
Satisfied with the accuracy of their figures 


and also, were of opinion that the failure — 


of the plaintiff to discharge his debts was 
prejudicial to the estate and likely to lead 
to the dissipation of the property. Oon- 
sequently on March 7, 1930, the Local 
Government. acting under s. 8 (1), Court 
of Wards Act, declared the plaintiff to be 
a disqualified proprietor. The suit was 
launched by the plaintiff in the Court 
below to obtain a 
this declaration of the Local Govern- 
ment was null and void by reason of 
the fact that the Government had 


exceeded their powers and that the declara- 


tion was not validly made under s.- 8 
of the Act. It was the case for the plaintiff 
that the declaration was ultra vires and 
invalid by reason of two facts: (a) That 
the aggregate annual interest payable at 
the contractual rates on the debts and 
liabilities of the plaintiff- did not exceed 
l-3rd of the gross annual proijits of the 
property, and (6) that the failure to dis- 
charge the debts and liabilities in the 
past was not likely tolead to the dissipation 
of the property. 

In the Court below the accuracy of the 
figures given by the Commissioner were 
seriously challenged but on appeal the 
- figures as given in the letter of September 
17; 1929, are accepted. However, it was 


urged in the Court below and has been- 


urged again before us that though the 
| figures given are correct tney do not 
establish that the aggregate annual in- 
terest payable atthe contractual rates:on 
the debts and liabilities of the plaintiff 
exceed l-3rd of the gross annual profits 
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declaration that. 


facts that the 
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of the property. Further it was contended 
in the Court below and has been contend- 
ed before us that the figures themselves 
show that the property is in no danger 
and there is no likelihood of-its dissipation 
by failure to pay the debts. A number 
of other allegations were made in the 
QGourt below, but it is unnecesssry to 
consider them at this stage. The Local 
Government raised a number of defences. 
They denied the plaintiff's allegation that 
the aggregate annual interest payable at 
the contractual rates on the debts and 
liabilities did not exceed 1-3rd of the: 
gross annual profits. of the property and 
further denied the plaintiff's statement 
that the property was in no danger of 
being dissipated. The Loval Government 
also pleaded that the suit was barred by 
reason of ss. 11, 13 and 55, Court of Wards 
Act, and also by reason of s. 42, Specific 
Relief Act. 

The learned Civil Judge who tried the 
case with great care came to the conclu- 
sion thats. 11, Court of Wards Act was 
not an absolute bar to the suit. Having 
considered ss.8 and 11, Court of Wards 
Act he came tothe conclusion that it was 
open to the plaintiff to challenge thé 
declaration of the Local Government in 
the’ Civil Courts and to establish if he 
could that such declaration was ultra vires 
and, therefore, illegal and of no effect. 
He, however, held upon going into the 
Local Government had 
complied strictly with the provisions of 
s. 8, Court of Wards Act, and consequently 
held that the declaration disqualifying the 
plaintiff had been validly made. He 
further held that the plaintiff's suit was 
barred by ss. 13 and 55, Court of Wards 
Act, and by s. 42, Specific Relief Act, 
Consequently he dismissed the plaintiff's 
claim and it is against that decree that 
the present appeal has been preferred. 
On behalf of the plaintiff-appellant it has 
been strenuously urged before us that the 
declaration of March 7, 1930, made by 
the Local Government is ultra vires 
and of no effect whatsoever. The 
case for the appellant shortly stated is 
that upon.the Local Government's own 
figures it is clear that the aggregate annual 
interest payable at the contrac.ual rates on 
debts and liabilities of the plaintiff 
do not exceed 1-3rd of the gross annual 
profits of the property and consequently 
no declaration disqualifying the plaintiff 
could be validly made under s. 8, Court 
of Wards Act. It is also alleged that 


324 


the figures given by the Local Govern- 
ment show quite clearly that the plaintiff's 


failure to discharge his debts and liabilities’ 


isin no way likely tolead to the dissipa- 
tion of the property and, therefore, the 
Local Government bad no right whatsoever 
to make the declaration disqualifying the 
plaintif. The Local Government made 
the declaration which is now challenged 
under the powers given to them by s. 8, 
Court of Wards Act. The material portion 
of that section provides: 


“(1) Proprietors shall be deemed to be dis- 
qualified to manage their own property when they 
are... 

(d) Persons declared by the Local Government to 
be incapable of managing or unfitted to manage 
their‘own property ... 

(ait) Owing to their having entered upon a course 
of extravagance; 

“\iv) Owing to their failure without sufficient 
a to discharge the debts and liabilities due by 

em; : 

Provided that nosuch declaration shall be made 
under sub-cl. (iti) and (iv) unless the Local Govern- 
ment is satisfied ; 

(a) That the aggregate annual interest payable at 
the contractual rate on the debts and liabilities due 
by the proprietor exceeds 1-3rd of the gross annual 
profits of the property, and 

(8) That such extravagance on such failure to 
djscharge the said debts and liabilities is likely to 
lead to the dissipation of the property. 

- (2) No declaration under cl. (d)of sub-s. (1) shall 
be made until the proprietor hae been furnished with 
a detailed statement of the grounds on which it is 
proposed to disqualify him and has had an op 


portunity of showing cause why such declaration 
should not be made.” 


Section 9 empowers the Local Govern-, 


ment to cause an enquiry to be made into 
the circumstances of a proprietor and 
. Jays down certain rules for advertising 
such enquiry and fcrits conduct.: It must 
be admitted in this case that due énquiry 
was made by the Local Government under 
s.9, U. P. Court of Wards Act and that 
the plaintiff was furnished with a detailed 
statement of the grounds on which it was 
propcsed to disqualify him and was given 
an opportunity of showing cause why such 
a deClaraticn stould not be made as pro- 
vided by sub-s. 2 of s.S of the Act. It was 
not the case for the Local Goveinment 
that the plaintif was a man given to‘ bad 
habits and consequently vould endanger 
his property by reckless spending upon 
wine, women, gembling or such like. 
The case for the Local Goverrment was 
that the failure without sufficient reason 
to discharge the debts and liabilities 
endangered the estate by reason of the 
fact that the liabilities were mounting 
and thai the total interest payable on the 
plaintiff's debts and liabilities exceeded 
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substantially 1-3rd of his gross *annual 
profits. Itis clear from the Ccmmissioner’s 
letter of September 17, 1929, and the 
statements enclescd therewith that tie sum 
given as the gross annual profits of the 
estate is a sum representing the .total 
receipts or rental of the estate Jess the 
land revenue payable upon the property. 
It is the appellant’s case that tke phrase 
“cross annual profits’ means the total 
receipts or rental. of the estate without 
any deduction whatscever and it is 
admitted that if such be the case the 
total interest payable on the plaintiff's 
debts and liabilities dces not exceed 1-3rd 
of sucha sum. On the other hand if the 
phrase “gross annual proti's’” means the 
total receipts of the estate less the land 
revenue, then it is obvious that the 
interest payable on the debts does exceed 
1-8rd of sucha figure. The appellant con- 
tends that upon the face of the statement 
made by the Ocmmissioner as 1o the plaine 
tiff's circumstances itis cler that the total 
interest payable upcn tke plaintiff's debts 


‘and liabilities js less than l-3rd of.the gross 


annual profits and that being so, no dec- 
laration disqualifying him could possibly 
be made under s. 8, Court of Wards Act. 
It has been urged on behalf of the defen- 
dant that even if this were so, the plaintiff's 
claim cannot succeed by reason of s. I1, 
aera of Wards Act. That section provides 
that : 

“No declaration made by the Local Government 


under s. 8 or by the Court of Wards under s. 10 shall 
be questioned jn any Civil Court.” 


On behalf of the respondent it is alleged 
that the plaintif in this suit is questioning 
a declaration made by the Local Govern- 
ment and this he cannot do by reason of the 
provisions of s. 11 to which we have re- 
ferred. The terme ofs.11 are very wide, 
but it is contended on behalf of the appel- 
lant that this seclicn cannot be pleaded as 
a bar to suits where the Leceal Government 
have acted wholly beyond their powers. 
It is argued that s. 1] only is a bar in cases 
where the Local Government have acted 
within their powers as defined by s. 8 and 
cannot be a bar to a prcprietcr alleging that 
the whole of the proceedings are void and 
illegal by reason of the fact that the Lceal 
Government had no power whatsoever in 
the circumstances to make the declaration 
sought to be challenged. It may be that 
s. 11 weuld not bar a suit where the Local 
Government had made a declaration ina | 
case where a declaration could not have 
possibly been made. Jor example, the 
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powers given to the Local Government 
under s. 8, is.to-disqnalify a proprietor from. 
managing his own property and the term 
“Proprietor” is defined in s. 3 (2) of the 
cL as a person entitled as proprietor or 
under proprietor to any beneficial interest 
in a mahal 

A pefson owing no zamindarior immov- 
able property whatsoever could never be a 
prop-letor within the meaning of the Court. 
of Wards Act and that being so, the Local 

overnwent could not validly declare such 
a person disqualified from managing his 
property under s. 8, Court of Wards Act. 
{fa declaration disqualifying such a person 
was made, it might well be that s. I1 would 
not provide a bar to a suit claiming a 
declaration that stich a declaration dis- 
qualifying the plaintiff was ultr: vires, 
illégal and of no effect. That state of 
affairs, however, does not arise in this case 
and it is nct necessary for us, therefore, to 
decide whetlier or not 8.11 is a bar in all 
cases. All we have to decide is whether 
upon the particular facts of this cases. 11 
bars the suit. As we have stated previously 
the plaintiff is the owner of a considerable 
number of villages and is, therefore,. a pro- 
prie.or within the meaning of that word 
as used in the Act. The Local Government 
could, therefore, in the case of the Plaintiff 
make a declaration under s. 8 provided the 
other terms of that section were complied 
with. However it is argued in this case 
that the Local Government have not com- 
plied with the clear terms of this section 
and, therefore, that the declaration made is 
ultra vires the section. 

- By thé Proviso to sub-s. (1) of s. 8 it is 
laid. down in the clearest terms that no 
declaration shall be made under sub cl. (éii) 
or (iv) unless the Local Government is satis- 
fied. .(a) That the aggregate annual interest 
payable at the contractual rate on the debts 
and liabilities due by the proprietor ex- 
ceeds 1-3rd of the gross annual profits of 
the Property, and (b) that such extravagance 
or such failure to discharge the said debts 
and liabilities is likely to lead to the dis- 
sipation of the property. As we have pointed 
out previously it is the appellant's case 
- that the aggregate annual interest payable 

on the debts and liabilities does not exceed 
1-3rd of the gross annual profits of the prop- 
erty and thatthe failure to discharge the 

said debis and liabilities is not likely 
to lead to the dissipation of the property. 
That being so, it is argued, no declaration 
could 
this section, 


+ 
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For the purposes of dealing with this 
part of the case we will assume that the 
phrase “gross annual profits” means what 
the. plaintiff contends it means, viz, the 
total annnal receipts or rental without 
any deduction. whatsoever. The figures 
show that the total interest payable on 
the debts and liabilities does not exeee 
i-3rd of the gross receipts or rental of the 
property, but in our judgment it is not open 
to. the plaintiff in this case to challenge 
the decision of the Local Government in 
a-Oivil Court. It must be remembered 
that the Proviso does not state that no 
declaration shall be made unless the pro- 
visions of els. (a) and (b) of that Proviso 
are complied with. All that the Proviso 
states is that no declaration shall be made 
unless the Local Government is satisfied 
that the provisions of cls. (a) and (b) of the 
Proviso are fulfilled. If the Local Govern- 
ment is satisfied that the total interest 
payable on the debts and liabilities ex- 
ceeds 1-3rd of the gross annual profits of the 
property and that the failure to discharge 
the. debts and liabilities is likely to lead 
to the dissipation. of the property, a declara- 
tion can. be made under s. 8. It is the 
satisfaction of the Local Government which 
is the condition precedent to the making 
of such-a declaration and in cur view it 
is not open to a Civil Court to question the 
grounds upon which the Local Government 
is. satisfied that the provisions of cls. (a) 
and (bò, of the Proviso to s. 8 (1) of the 
Act have been fulfilled. If the Local 
Government after making an enquiry under 
s. 9 and giving the proprietor an opportuni- 
ty under s. 8 (2) to show cause why a 
declaration should not be made is satisfied 
that cls. (a) and (b) of the Proviso tos. 8 
(1) are fulfilled and makes a declaration 
disqualifying a proprietor, such a declara» 
tion is made in accordance with s. 8 of the 
Act and cannot, by reason of s.11 of the 
Act; be questioned in a Civil Court. 

It has .been argued, however, on behalf 
of the appellant that the Local Government 
has been clearly guilty of an error of law 
in- arriving at the sum representing the 
gross annual profits of the property. The 
statement served: upon the plaintif to show 
cause shows that according to the Local 
Government the phrase “gross annual pro- 
fits” means the gross rental of the estate 
less the Land Revenue and as according 
to the appellant this is a mistake of law, 
the Local. Government cannot possibly™con- 
tend that it was satisfied that the provi- 


_ pions of cls. (a) and (b) of the Proviso to 
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s. 8 (1) of the Act had been fulfilled. Coun- 
sel for the appellant concedes that it is not 
open toa proprietor to question ina Civil 
Court the conclusions of fact arrived at by 
the Local Government before making a 
declaration under s. 8 (1) (d), (tii) and (iv) 
of the Act, but Counsel does contend that 
where the Local Government has made a 
mistake of law it cannot be said to be 
satisfied that the terms of cls. (a) and (b) 
of g Proviso to s. 8 (1) have been cumplied 
witi, 

It is difficult to appreciale the difference 
between a mistake of fact and a mistake 
of law on tte part of the Local Government 
in arriving at a decision whether or not a 
proprietor should be disqualified. All that 
the Proviso lays down is that no declara- 
tion shall be made unless the Local Govern- 
ment is satisfied that certain conditions 
have been fulfilled. Once a Court is allowed 
to question the grounds upon which the 
Local Government is satisfied, 
appears to us that no distinction can be 
drawn between cases where it is said the 
` Local Government made a mistake in fact 
ora mistake inlaw. For example, in com- 
puting the aggregate annual interest pay- 
able on the debts, the Local Government 
must consider what debts are outstanding 
and it might well make a mistake as to the 
validity or otherwise of a particular debt 
or mortgage. That would be a mistake 
of law and would, according to the plaint- 
iff, give the Court a right to examine 
afresh the circumstances of the proprietor 
and to determine for itself whether the 
provisions of cls. ‘a) and (bì of the Proviso 
to s. 8 (1) had been fulfilled. In our 
judgment itis quite impossible to draw a 
distinction between the case of the Local 
Government making a mistake of fact and 
acase of its making a mistake of law. In 
our judgment, if the Local Government is 
satisfied that the aggregate annual interest 
payable at the contractual rate on the debts 
and liabilities due by a proprietor exceeds 
1-3rd of the gress annual profits, then the 
grounds upon which the Local Government 
arrives at such a conclusion cannot be 
questioned and agitated in a Civil Court. 

It was further- contended that tke plain 
facis of this case showed that the plaintiff's 


failure to discharge his debts and liabilities - 


was not likely to lead to dissipation of the 
property and that the Local Government 
coul ot possibly have been satisfied that 
such dissipation of the property could 
possibly occur in this case. It was con- 


tended that upon the facts of this case- 
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there was no evidence whatsoever upon 
which the Local Government cculd come 
to the conclusion that the failure to dis- 
could 
possibly lead to dissipation of the property 
and that being so, no declaration disquali- 
fying the plaintiff could possibly be made. 
Whether the plaintiff's failure to discharge 
his debts was likely to lead to the dissipation 
of his property is a pure question of fact and 
in our View there was ample evidence that dis- 
sipation of the property was likely to ensue as 
a result of the plaintifi’s failure to discharge 
his debts. As pointed out by the Oom- 
missioner the debts had increased by 
Rs. 3,26,000 between the years 1920 and 
1929 and in. the latter year a suit was 
pending against the plaintiff for the sale. 
of 48 villages to satisfy a debt due to the 
Allahabad Bank. Further, there was evi- 
dence that the plaintiff had within recent 
times borrowed more money to defray 
have been 
incurred and further that he was on one 
occasion unable to meet the payment of his 
land revenue, In all the circumstances of 
the case the Local Government might well 
have come toa conclusion that the prop- 
erty was in danger and it cannot pcssibly 
be argued in this case that there was no 
evidence upon which the Local Govern- 
ment could come to a conclusion that the: 
property was in jeopardy. In any event 
we are of opinion that this was a matter 
entirely for the Local Government and 
that if after making an enquiry into the 
facts of the case und giving the plaintiff 
an opportunity to state his case the Local 
Government was salisfied that the property 
was in jeopardy, the grounds for arriving 
at such a decision cannot be challenged in 
this Court by reason of s. ll, Court of 
Wards Act. 

We are, therefore, of opinion that even 
if the plaintiff is right in contending that 
the Local Government had made a mis- 
take in law in construing the phrase 
“gross annual profits’, yet a declaration 
made by the Local Government cannot be 
challenged in this Court provided that the 
latter were satisfied that the terms of 
cls. (a) and (b) of the Proviso to sub-s. (1), 
s. 8, Court of Wards Act, had been com- 
plied with. In the present case the de- 
claration made by the Local Government 
shows that they were so satisfied, and that 
being so the declaration cannot be ques- 
tioned in this Oourt by reason of s. Il, 
Court of Wards Act. No case upon this 
point appears to have heen’ decided in this 
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Court, but a very similar question was 
raised in Deputy Commissioner, Kheri V. 
Daya Chand 1). In that case Srivastava, J.s 
held that if a.declaration made by the 
Local Govérnment under s. 8, U. P. Court 
of Wards Act is wholly without jurisdiction 
and outside the scope of the section, it 
Might We treated as a nullity, but if the 
Local: Government has committed any 
irregularity or even illegality in the exercise 
of the jurisdiction possessed by it, s. 11 
precludes the Civil Court from question- 
ing the validity of the declaration on the 
ground of such irregularity or illegality. 
In that case it was contended that a de- 
claration of the Local Government was 
ultra vires and illegal because: 1. The 
requirements of cls. (a) and (b) of the 
Proviso to sub-s. (1),8. 8, Court of Wards 
Act were not satisfied. 2. The mandatory 
provisions of :s. 8, sub-s. (2), had not 
been ‘complied with. 3. The inquiry under 
3 9 had not been conducted according to 
aW. 

Srivastava, J. held that even if the 
provisions enumerated above had not been 
satisfied, yet the declaration made could 
not be questioned in a Civil Court, because 
at most the Local Government had acted 
wrongly in a case in which they had 
power to act. The case was not one in 
which the Local Government could not 
possibly have made ^ declaration. At p. 236* 
Srivastava, J. observes: 

“If the Oivil Courts are to sit in judgment over 
declarations made by the Local Government under 
s. 8 on the ground that the necessary formalities 
were not complied with, s. 11 would become 
practically nugatory. It is conceivable that a de- 
claration purporting to be made under s. 8, Court of 
- Wards Act, may be an absolute nullity in which 

case it can have no legal effect. But it seems to me 
that in all other cases such declarations are final 
and cannot be questioned in any Oivil Court on 
the ground of non-compliance with any formalities, 
whether directory or imperative. In other words, if 
2 declaration made by the Local Government under 
s. 8 is wholly without jurisdiction and outside the 
scope of the section, it might be treated as a 
nullity, but if the Local Governmenment has com- 
mitted any irregularity or even illegality in the 
exercise of the jurisdiction possesséd by it, s. 11 
precludes the Civil Court from questioning the 
validity of the declaration on the ground of such 
irregularity or illegality.” l 
_In the case before us if cynnot be ques- 
tioned that the plaintif was a ‘proprietor 
within the meaning of the Act and was 
liable to be disqualified under s. 8 if the 
terms of that section were satisfied. In 
our judgment the most that can be said in 


(1) AIR 1935 Oudh 234: 154 Ind. Cag, 142; 10 Luck 
670: (1935) M W N 132; 7 R O 48. 
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the present, case is that the Local Govern- 
ment made a mistake in acting within itg 
powers. It is not a case where the Local 
Government had no power whatsoever 
under the statute to make a declaration. 
The Local Government may bave made a 
declaration when it should not have done 
so, but it had power to do so, if it was 
satisfied that the provisions of cls. (a) 
and (b), sub-s. (1), s. 8, had been fulfilled. 
In our, judgment once the Local Govern- 
meut was so satisfied, a declaration could 
be made and such cannot be questioned by 
reason of s. 11, Court of Wards Act. 

The plaintiff has relied on a number of 
cases in which Courts in this country have 
interfered in spite of provisions similar to 
s. li, Court of Wards Act, but in our 
judgment these cases are very different 
from the present case and are clearly dis- 
tinguishable. In Haji Rahamtulla Haji 
Taj Mahomed v. Secretary of State (2) the 
question arose whether the plaintiff's suit 
was barred by the provisions of s. 39, In- 
come Tax Act, 1886, which laid down that 
no suit shall lie in any Civil Court to set 
aside or modify any assessment under that 
Act. It was held that the assessment in 
question was in contravention of the provi- 
sions of the Act and, therefore, ultra vires 
and thatthe provisions of s. 39, Income 
Tax Act, had no application. A very similar 
case isthe case in A.H. Forbes v. Secre- 
tary of State (3) in which the Calcutta 
High Court held that though in making an 
assessment the Collector had acted without 
jurisdiction, yet the suit was barred by 
s 39, Income Tax Act. If, ia the Bombay 
case, the learned Judges were of opinion 
that the assessment in question was wholly 
outside the scope of the Act, then the 
decision is clearly distinguishable from the 
present case, but, on the other hand, if the 
learned Judges held that s. 39, Income Tax 
Act, provided no bar even if the assess- 
ment was within the scope of the Act, then 
we cannot assent to the decision. 


In Bhagwati Prasad Singh v. Hari Har 
Prasad Singh (4) a plea was raised that a 
suit was barred by s. 22, Rundelkband 
Alienation of Land Act, 1903, which provided 
that a Civil Gourt should have no jurisdic- 
tion in any matter which a Revenue Officer 
was empowered by that Act to dispose of. 

(2) A I R1926 Bom. 50; 92 Ind, Cas, 351; 27 Bom. 
L R 1507. ; 

(3) AI R 1915 Oal. 621; 26 Ind. Oas. 893; 42 C 151: 


N 138. 
PD A I R 1928 All. 511; 115 Ind, Cas. 650; 23A LJ 
673; L R9 A203 Rev; 12 RD 312; Ind. Rul. (1929) 
All. 426, 
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This Court, however, held that the Collector 
in that case had no jurisdiction under that 
particular Act to do what he did and, 
therefore, s. 22 provided no bar to the suit. 
This was a case in which the Collector 
acted entirely without jurisdiction and in 
no sense could his acts be said to be within 
the scope of the Act. Consequently the bar 
provided by s. 22 of that Act did not 
apply to the plaintiff's suit. A number of 
other cases were relied upon, but it is un- 
necessary; in our judgment, to consider 
them in detail, because in our view they are 
clearly distinguishable from the present 
case. Each case must eventually be decid- 
ed ‘upon its particular facts, and in our 
view, no Case cited on behalf of the plaintiff 
is contrary to the view which we have ex- 
pressed upon the effect of s. 11, Court of 
Wards Act, as a bar to the present suit. 
For the reasons which we have given, we 
are satisfied that the learned Judge of the 
Court below was wrong in coming to the 
conclusion that it was open to tke plain- 
tiff in this case to challenge the declara- 
tion and thata Court of law was entitled 
to go into the facts of the case to ascertain 
whether or not the terms of cls. (a) and 
(b) to the Proviso of sub-s. (1), s. 8, Court 
of Wards Act, had been fulfilled. 

In any event, we are satisfied that the 
Local Government were right in coming to 
the conclusion that in the present case the 
aggregate annual interest payable at the 
contractual rate on the debts and liabili-+ 
ties due by the plaintiff exceeded 1-38rd 
of the.gross annual profits of the property. 
It is unfortunate that the phrase “gross 
annual profits” has not been defined in the 
Act. As we have stated, the plaintiff con- 
fends that the phrase means the total 
inccme or receipts of the property; whereas 
learned Counsel for the respondents con- 
tends that the phrase means the gross 
receipts, rental or income lesg the land 
revenue. The terms “profit” is frequently 
used in English Law as meaning the gross 
` receipts of property, but it must be remem- 
bered that there is a very great difference 
between the rights of an owner of property 
in England and the rights of the owner of 
zemindari property in India. The owner 
of property in England pays no land re- 
venue ; whereas tte owner of ordinary 
zemindart property in India pays euch land 
revenue. 

. In ordinary language ‘‘profit” means the 
difference between receipts and expendi 
ture. An undertaking is said to be carried 
on at a profit if its total receipts exceed its 
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expenditure and conversely if its expendi- 
ture exceeds its receipts it is said to be 
carried on at a loss. The word “profit” 
means a gain or an advantage and the 
word “profits? connotes such advantage or 
gain. In England whereno land revenue 
is payable, the total income or receipts 
derived from land may well be described 
as profits, but in India part of the receipts 
or income from land-can in no sense of. 
the term be described as profits In these 
provinces it is provided by the U. P, Land 
Revenue Act, 1901,s. 141: 

“In the case of every mahal the revenue assessed 
thereon shall be the first charge on the entire 
mahal and on the rents, profits, or produce thereof. 
The rents, profits, or produce of a mahal, shall 
not be applied in satisfaction of a decree or order 
of any Civil Court until all arrears of revenue due 
in respect of the mahal have been paid.” 

It is to be observed that in this section 
the word ‘profits’ is used in a very wide 
sense as meaning something similar to the 
rents or produce of a mahal, but the sec- 
tion does provide that out of these rents 
or profits the revenue must first be paid, 
and it further provides ‘that these rents or 
profits shall not be applied in satisfaction 
of any decree or order of a Civil Court till 
all arrears of revenue due in respect of 
the property have been paid. Having 
regard to the terms of this section, 1t 18 
clear that the total receipts cannot be 
regarded as part of the owner's profits, 
because the land revenue must at all costs 
be paid. The advantage or gain to the 
owner of zemindari property is measured 
not by the total receipts or income cf the 
property, but by the sum representing the 
difference between the total receipts and 
the land revenue. Counsel for the appel- 
lant has very rightly laid great stress on 
the use of the word ‘profits’ in s. 141, 
U. P. Land. Revenue Act, as meaning the 
rents or produce of the property, and he 
has argued that the phrase “grosa annual 
profits” must mean the same. In our 
judgment the phrase “grcss annual pro- 
fits"appearing in cl. (a) to the Proviso to 
s. 8 (1), Court of Wards Act, cannot mean 
the total rents or produce of a mahal or 
the property concerned. In our judgment 
it must mean the gross annual profits 
from the owner's point of view, in other 
words, what the property yields to the 
owner less the land revenue. In one 
sense it is true -that the owner does re- 
ceive the total rents of the property, 
but on the other hand, ashe is under a 
liability to hand over part of such receipts 
to the Government as land revenue and 
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such portion must be paid before all other 
claims. In fact the receipts of zemindari 
property cannot even be applied in satis- 
faction of a- Civil Court decree until all 
"arrears of revenue have been paid. The 
owner derives no advantage from such 
portion of the receipts as represents the 
land revenue. Such he must pay to the 
Government, and it is only the balance 
which he can regard asa gain or advant- 
age arising oui of the land, 

In our judgment it is clear from ihe 
terms of s. 8 (1) that the Legislature 
meant by “gross annual profits’ not the 
gross receipts of the property, but the 
sum representing the difference between 
the gross receipts and the land revenue. 
Before making a declaration disqualifying 
a proprietor, the Local Government has 
to inquire into the circumstances of such 
proprietor and has to ascertain what 
income the proprietor has available to 
pay the interest accruing upon his debts. 
What is important to the Local Govern- 
ment in considering whether a proprie- 
tor should be disqualified or not is the 


sum available to meet the interest accru- ` 
The total. 


ing on such proprietor's debts. 
income from the zemindari property is 
not so available, and the only party avail- 
able is the rent less the land revenue. 
Until that difference is ascertained, it is 
impossible for the Government to come to 
a conclusion whether or not the proprietor 
should be disqualified. It is only when 
the Local Government knows precisely 
what the proprietor receives and out of 
which he can discharge his liabilities that 
‘it can come to a conclusion whether or 
not a proprietor is in a position to meet 
and discharge his debts. In our judgment 
the phrase “‘gross annual profits” used in 
cl. (a) to the Proviso tos. 8(1) must mean 
not the total . receipts of the zamindari 
property but such receipts less the land 
revenue. 

It has been contended that as the word 
‘profits’ is used in the Land Revenue Act 
as meaning the rents or produce of the 
property, the phrase ‘“‘gross annual pro- 
fits” must mean the same. 1t.is a:gued 
- that the use of the word ‘gross’ strongly 
suggests that nothing should be deducted 
from the actual annual receips of the 
property in arriving at the amount of the 
gross annual profits. 
word ‘gross’ is used here as opposed to 
the word ‘net’. 
which the owner of. zemindari receives is 
a sum considerably less than the difference 
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The actual net profits, 
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between the total receipts and the land 
Out of that difference must also 
be taken the costs of management of the 
estate, the costs of collection of the rent, 
the costa of any litigation necessary to 
recover such rent and similar expenses. 
After making these deductions what is 
left is sheer profit to the owner of the 
property and can best be described as the 
net annual profits of the property. In 


. our view the phrase “gross annual pro- 


fits’ means the actual profit tothe owner 
before any deduction for management or 
collection expenses, and it is in order to 
emphasize this difference between the 
profits before and after deduction of 
Management, coilection and other expenses 
that the term “gross annual prafits” is 
used in this. section. 

In our judgment the Local Government 
were Tight in coming to the conclusion 
that “gross annual profits’ meant the 
sum representing the difference between 
the gross receipts and the land revenue. 
The decision ofthe learned Judge of the 
Court below upon this aspect ofthe ease 
was, in our view, correct, and we are bound 
to hold that even if the plaintiff is en- 
titled to question the declaration made in 
this Court, such declaration was made 
strictly in accordance with the provisions 
of s. 8of the Act. The decisicn of this 
question is sufficient to dispose of this 
case because once it is found that the 
Government acted according to the pro- 
visions of s. 8, Court of Wards Act, in 
making the declaration now sought to 
be challenged, the suit is clearly not 
maintainable by reason of s. 1l of 
that Act. 

The learned Civil Judge, however, was 
of opinion that the plaintifs claim wags 
also barred by reason of 's. 13, Court of 
Wards Act. That section is in these 
words : 

“If the right of the Court of Wards to assume 
or retain the superintendence of the person or 
property ofany disqualified proprietor is disputed 
by such proprietor or, ifhe be a minor or of 
unsound mind, by some person on his behalf, the 
case shall be reported to the Local Government, 


whose orders thereon shall be final and shal) not 
be questioned in any Oivil Court.” 


It appears that the plaintiff -in this suit 
did make representations to the Local 
Government who refused to interfere and 
the Court of Wards have since remained 
superintending the property of the plain- 
tiff. In one sense the plaintiff by bring- 
ing this suit can be said to the disputing 
the right of the Court of Wards to retai 
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superintendence of his property but it 
must be remembered that there is no 
claim in this suit against the Court of 
Wards. What the plaintiff is endeavour- 
ing to do in this suit is to get behind the 
declaration made by the Local Govern- 
ment and therefore upon the pleadings it 
can well. be said that in this case the 
right of the Court of Wards is not being 
challenged or disputed and therefore 
s. 13, Ceurt of Wards Act, cannot operate 
as a bar. Assuming that it is open toa 
proprietor to challenge a declaration of 
the Local Government in a Civil Oourt, 
s. 13 could not be a bar to such a guit. 
It-may be that the bar created bys. 13 
is only intended to cover cases where the 
Court of Wards in its discretion assumes 
superintendence of the property or person 
of a proprietor. These cases are set out 
in sub-ss. (2) -and (3) of s. 12, but it is not 
necessary for us to decide this point. As 
we have held that the plaintiff's suit is 
not maintainable by reason ofs. 11 of the 
Act, if is unnecessary to consider the 
precise scope and effect’ of s. 13 of the 
Act. The learned Oivil Judge also held 
that-this suit {was barred by reason of 
s. 55, Court of Wards Act, which is in 
. these terms : 

“No ward shall sue or be sued nor shall any 
proceedings be taken in the Oivil Oourt other- 
wise than by and in the name of the Collector in 


charge of his property or such other person as the 
Court of Wards may appoint in this behalf,” 


Once the Court of Wards have assumed 
superintendence, then it is not open to 
the disqualified proprietor to bring a suit 
in his own name, but we doubt whether 
. this section can possibly prevent a per- 
“gon bringing a suit to challenge the 


declaration made by the Local Govern-: 


ment which is the basis of the right of 
the Court of Wards to assume possession. 
A proprietor desiring to challenge a 
declaration of the Local Government 
could only do s9, if s. 55 provided a bar 
by -persuading the Collector in charge of 
the property to bring proceedings for that 
purpose. In short, he would have to 
satisfy an officer of the. Government that 
a declaration made by the: Government 
was invalid and ultra vires and pesuade 
that officer to bring proceedings for a 
declaration to that effect. That appears 
to us to be an intolerable position. Again 
we have to say that this point does not 


` arise as we have held asa matter of law. 


that this declaration cannot be challenged 
by either the proprietor or anybody on 
his behalf, We, therefore, leave the point 
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as to the effect of s. 55 of the Act open 
and express no final opinion upon it. The 
learned Civil Judge also held that the 
Plaintiff's suit was barred by s. 42, Speci- 
fic Relief Act, but in our view this cannot 
be so. That section reads : 

“Any person entitled to any legal character, or 
to any right as to any property, may ins@itute a 
suit against any person denying or interested to 
deny, his title to such character of right,and the. 
Court may, in its discretion, make therein -a 
declaration that he is so entitled, and the plain- 
tiff need not, in such suit, ask for any further 
relief : Provided that no Court ghall make any 
such ‘declaration where the plaintiff, being able 
to seek further relief than a mere declaration of title, 


omits to do so.” ; 

It is the contention of the Secretary of 
State that this is a case where the plain- 
tiff was able to seek further relief than a 


_mere declaration and had omitted to do 
- 80. 


It is argued that as the plaintiff is 
out of possession, he should have claimed 
not only a. declaration that the declara- 
tion of. the Local Government disqualify- 
ing him was ultra vires and illegal but 
also possession of his property over which 
the Court of Wards had assumed superin- 
tendence. It must be remembered that 


the Court of Wards was not made a party 
.to this suit and that the sole defendant 


was the Secretary of State for India in 


‘Council. In no sense can it be said that 


the Secretary of State for India was in 
possession of the plaintiff's property and 
therefore no claim for possession could 
have been made against -him. The real 
ground of complaint is that the Court of 
Wards has not been joined as a party and 
a claim for possession made against it. In 
our judgment the plaintiff was uot bound 
to join the Court of Wards and claim 
possession against the latter. The plain- 
tiff was entitled to confine these proceedings 
to a claim against the respondent solely 
and a declaration was the only relief that 
he could possibly obtain against the 
Seeretary of State for India. In our 
judgment the plaintiff was not bound to 
join the Court of Wards who was in pos- 
session in order to dispose cf the whole 
matter in this suit. He could,.if- he 
desired, bring proceedings against the 
respondent alcne and in those proceedings - 
he claimed the only relief that he could 
possibly obtain. In this case it cannot be 
said that the plaintiff was able to seek 
against the Secretary of State for India in 
Council further relief than a mere declara- — 
tion of title and had omitted so to do. For 
these -reasons we are -satisfied that the 
plaintiff's suit was not barred by reason 
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ots., 42, Specitic Relief -Act. 
point was urged before us in this appeal 
on behalf of the plaintiff and for the rea- 
sons which we have given we see no 
ground for interfering with the decree 
passed by the learned Civil Judge. The 
result, .therefore, is that this appeal is 
dismissed with costs. 

D. Appeal dismissed. 
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FAKIR MOHAMMAD MALANG~ 
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VETSUS 
MUNICIPAL COMMISSIONER ov 
BOMBAY-—ObppositEe Party 

Bombay City Municipal Act (IIT of 1888), s. 411 
—Interpretation - Commissioner, if can refuse to 
grant license to butcher to carry on his trade within 

Municipal limits. 

Section 411, Oity of Bombay Municipal Act, in 
terms deprives every citizen, living within the city 
or to whom the Act applies, of the power to carry 
on the business of a butcher. The only exception to 
that isthe grant of a license by the Commissioner 

- and carrying onthe trade of a butcher in confor- 
mity with the terms of that license. In the Act 
there is no express provision giving power to the 
Commissioner to grant a license to carry on the 
trade ofa butcher. By reason of the words used in 
s. 411, the power is impliedly vested in the Com- 
missioner. If this power is deemed toexistin the 
Municipal Commissioner, impliedly by reason of the 
terms of s. 411, it follows that the power to refuse 
the license must also be vested in the same autho- 
rity, because a power to grant necessarily implies 
a right to refuse. ‘Therefore,s. 411 can be construed 
to mean that the Municipal Commissioner is not 
under an obligation to issue a license toa butcher. 

- Rossi v. Edinburgh Corporation \1) and Gell v. Taja 
Noora (4), distinguished. 

Mr. H. D. Banajt, for the Applicant. 

Mr. D. N. Bahadurji, for the Opposite 
Party. 

Order.—This is a petition filed under 
s. 45, Specific Relief Act, praying that the 
respondent, the Municipal Commissioner, 
be ordered to issue a license to the peti- 
tioner permitting him to carry on the 
business of a butcher at Charni Road. 
There is a further prayer asking for an 
Injunction against the respondent prose- 
cuting the petitioner in the Police Court 
for carrying on the business of a butcher 
without a license. Tne petition and the 
affidavits show that the petitioner has 

been carrying on the business of a butcher 
at a shop in Girgaum for many years past. 
In about 1928, the Municipality, after 
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. mature deliberation, came ‘to the conclu- 


sion that it was inthe Municipal interest 
of the city of Bombay that the sale of 
meat should be confined to specific areas. 
From the annexures to the affidavit of 
Mr. Laud it appears that this policy was 
reiterated many times in the communica- 
tions between the Municipal Committee 
and the Commissioner and the applicants 
for licenses and the Commissioner. It 
further’ appears that in pursuance of that 
policy the Municipality has erected a 
market at Chandanwadi. Besides this 
market, there also exists another market at 
Chira Bazar, which is a private market 
where meat is sald. 

The petitioner applied for a license in 
respect of a shop at Charni Road but that 
was refused. After repeated attempts 
made by him to persuade the respondent 
to re-consider his decision and in view of 
the fact that the Municipility launched a 
criminal prosecution against him under 
the penal section .of the Act, the petitioner 
has made this application to the Court. It 
is clear from the facts that the petitioner's 
shop is more than half amile away from 
the Chandanwadi market but within half 
a` mile from the private market at Chira 
Bazar. It also appears that the policy of 
the Municipality is that shops of this 
nature should not be permitted within 
half a mile of a recognised market where 
meat is sold. Ia his affidavit the respon- 
dent says that this policy has been 
adopted with.aview to facilitate the work 
of supervision and to meet the general 
requirements of the locality as a whole. 
In my opinion, the policy so adopted is 
not open to question as Violating any 
principle of Municipal Administration. 

On behalf of the petitioner it is first 
contended that s. 411, City of Bombay 
Municipal Act, does not empower the res- 
pondent to refuse a license when applied 
for. Itis urged that whenever Legislature 
intended to invest the Commissioner with 
a discretion, it had done sə in specific 
terms. For this purpose reliance is placed 
on a. 394 (4). The petitioner further 
relies on the decision in Rossi v. Edinburgh 
Corporation (1l), to support his contention 


that it is only within the. power of the 


Legislature to deprive a citizen of his rights 
to carry on a business as and where he pleases 
and it does not lie within the power of the 
Commissioner or any other person, unless 
expressly invested by the Legislature -with 
such power, to curtail that liberty of a citi- 
(1) (1905) A O 21; 91 LT 668, ` - 
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zen. Further reliance is placed on the 
decision in Somu Pillai v. Municipal Coun- 
cil, Mayavaram (2), toshow that in the event 
ofa doubt as to the extent of the power of 
the Commissioner, the construction should 
be in favour of the subject and against the 
Commissioner. The petitioner further relied 
on Rustom J. Irani-v. H. Kennedy (3), 
Gell v. Taja Noora (4), Alimohamad vV. 
Municipal Commissioner of Bombay (5) and 
Pachan Ladha v. Municipal Commissioner, 
Bombay (6), in support of the contention 
that the discretion-exercised by the Commis- 
sioner in this particular case was arbilrary, 
and, therefore, should be set -aside. Sec- 
tion 411, City of Bombay Municipal Act, 
saat ‘shall without or otherwise than 
in conformity with the terms of a license granted 
by the Commissioner in this behalf—(@) carry on 
within the city, or at any municipal slaughter- 
house, the trade of a butcher; (b) use any place in 
the city for the sale of the flesh of any animal 


intended for human food, or any place without the 
city for the sale of such flesh for consumption in the 


city.” . 

In my opinion, the first contention of 
the petitioner is incorrect. Section 411, City 
of Bombay Municipal Act, in terms de- 
prives every citizen, living within the city 
or to whom the Act applies, of the power 
to carry on the business of a butcher. The 
only exception to that is the grant of 3 
license by the Commissioner and carrying 
on the trade of a butcher in conformity 
with the terms of that license. The present 
ease, therefore, differs materially from the 
decisions in Rossi v. Edinburgh Corporation 
(1) and Gell V. Taja Noora (4) inasmuch 
as in those cases there was nO express 
` provision made by the Legislature depriv- 
ing every citizen of his right to carry on 
the particular trade. — The relevant sections 
quoted in those decisions are the penal 
sections corresponding to sS. 471, City of 
Bombay Municipal Act. It is, therefore, 
not open to the petitioner to contend that 
the Commissioner has attempted to deprive 
the citizens of Bombay of their right to 
carry on the trade of a butcher, In fact by 
a - 411 of the Act the Legislature has 
E that restriction. M 
poe contention of the petitioner 
that the respondent is under an obligation 
to issue a license when asked for is also 
unsound. In the Act there is no express 

20. i 

t3) 36 5 396: 4,Bom. L RB 1. 


7 B 307; 5Bom, L R 133 
(53 37 cae LR 581i; &7 Ind. Cas, 771; 


Bow 38 Som, LR 556; 164 Ind. Oas. 101; A I R 1936 
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provision giving power to the Commi g 
sioner to grant a license to carry on the 
trade of a butcher. By reason of the words 
used in s. 411, it seems that the power ise 
impliedly vested in the Commissioner. If 
this view is not aecepted, the’ other 
alternative would be to c-nsider that there. ` 
is no power in the respondent to grånt the 
license. That would be against the clear 
intention of s. 411 and clearly detrimental 
to the rights of the public, because in that 
event there would be no licensing authority 
at all. Uf this power is deemed to exist 
in the Municipal Commissioner, impliedly 
by reason of the terms of s. 411, it follows 
that -the power torefuse the license must 
also be vested in the same authority, be- 
cause a power to grant necessarily implies 
a right to refuse. To consider otherwise 
would mean that there was an obligation on 
the Commissioner imperatively to grant a 
license and that he had nə jurisdiction to 
refuse the same. There appears in the Act 
no words to justify such a conelusicn.- 
Whenever the Legislature desired to imposé: 
any such obligation on a public servant, 
the Legislature used appropriate words to: 
show clearly its meaning. A réference to- 
s. 12, City of Bombay Police Act, quoted 
in the decision in Rustom J. Irani v. H.. 
Kennedy (3) mikes this position clear. As 
pointed out by Jenkins, C. J. in that 
case, the Legislature had deliberately made 
use of the word ‘‘shall” when it intended 
to impose ona public servant the obliga-- 
tion to issue a license. At the utmost, there- 
fore, 5. 
that the Municipal Commissioner was not. 
under an obligation to issue a license but 
had the power to issue the same. In that 
view, as [have pointed out, the power to 
grant a license must necessarily be ac 
companied with the right to refuse because 
olherwise the term ‘‘power” would have no 
meaning. 

If the Municipal Commissioner has, 
therefore, the power to grant a license, it 
must be a power which he is to exercise in . 
a proper manner, i. e, not arbitrarily or 
for an ulterior motive. Although no express 
words are found inthe Act giving him the- 
discretion or limiting his discretion in the 
exercise of his power, in my opinion, that- 
would be the proper view to take of the 
limits of his power. In the present case- 
the grounds stated by the Commissioner 
are set out in extenso in his affidavit. So 
long as the discretion is exercised for the 
proper municipal administration of the area 
under the control of the Commissioner, and 


411 cin be construed to mean’ 
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from no ‘other movive, 1 am unable to con- 
sidér that the exercise of the power would 


be arbitrary. or unlawful. The affidavit 
shows cleerly that the Ccmmissioner had 


exercised his discretion only for the purpose 


_of the municipal welfare of the inhabitants 
‘of the particular locality in accordance with 
the considered policy of the Municipality, 
If that position is not found to be incorrect, 
there would be no jusiification to interfere 
with the discreticn of the Municipal Com- 
missioner. 


On behalf of the petitioner it is con-. 


‘tended that the Chandanwadi market has 
proved a failure and very few stalls are 
in fact in the occupation of vendors of 
vegetable, fish or meat. It is, therefore, 
ecntended that the Municipal Commissioner 
is not at present exercising the discretion 
in a proper way and the Court should ine 
terfere in the matter. Whi'e realising that 
if the market proved to bea failure tothe 
Munic pal Ccmmissioner may properly re- 
consider his decision in granting the 
license to the petitioner, I see no reason at 
this stage to interfere with the exercise 
of his discretion. The Commissioner has 
already intimated to the petitioner that as 
and when the Chandanwadi market scheme 


is found to be a failure and the building, 


is directed to be used for another purpose, 
he would re-consider the question of grant- 
ing the petitioner a license. So long, how- 
ever, aS in fact the Chandanwadi. market 
is used for the avowed object of furthering 


the municipal policy laid down in the re-. 


solutions, it cannot be stated that the scheme 
had failed;- and, therefore, acticn should 
be taken on the fcoting that the scheme 
did not exist. The Chandanwadi market 
yet exists for the use and benefit of the 
vendors who choose to go there. The ground 
mentioned by the Municipal Commissioner; 
viz., to facilitate the supervision of such 
shops, is still applicable inasmuch as there 
is another market (although a private market) 
at Chira Bazar where meatis being sold. 
Under, the circumstances I am unable to 
consider that the éxeicise of the discreticn 
by the Commissioner on the face of it is 
arbitrary or unlawful. The Court would 
not, therefore, be justified in interfering 


with the same. The petition is, therefore, 
dismissea with ccsts. ee 
D. Petition dismissed. 
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LAHORE HIGH COURT 
Criminal Revision Petition No. 15416 of 1936 

? January 15, 1937 
ABDUL RASHID, J. 
RAM RAKHA—Convict—PETITIONER 
: teTsus 
EMPEROR— Opposite Party 

Penal Code (Act XLV of 1860), s. 211—" False 
charge "—False petition to Superintendent of Police 
for protection from oppression of head-constable— 
Whether amounts to false charge—Held conviction 
under s. 211, could not be altered to one under s. 182, 
for want of acomplaint by Police Officer as required 
by 3.195, Criminal Procedure Code. 

For anallegation to amount to a false charge, as 
contemplated under s. 211, Penal Code, it must be 
made with the intention and object of setting . the 
Criminal Law in motion. A false petition to the 
Superintendent of Police praying for the protection 
of the petitioner from the oppression of a head- 
constable which may be effected by some departmental 
action, -does not amount to such a false charge. The 
charge must-be embodied either in a complaint to 
the Magistrate or ina report of a cognizable offence 
to a Police Officer, Abdul Hakim Khan v. Emperor 
(1), Bhawani Sahai v. Emperor (2), Mathura Prasad 
v. Emperor (3) and Gaya Barhai v. Emperor (4) 
referred to. 

Held, that the conviction under s. 211, could not 
also be altered to one under s. 182, since none of the 
Police Officers to whom the complaint was addressed 
by the petitioner had taken the trouble of present- 
ing a complaint against him as required by s. 195, 
Oriminal Procedure Code. _ 

Cr. R. P. from an order. of the Sessions 
Judge, Rawalpindi, dated September 21, 
1936. 

Messrs. B. A. Cooper 
the Petitioner. 

Mr. A. G. Maurice, 
Advocate, for the Crown... 
_ Mr. Nand Lal Ahuja, for the Oomplain- 
ant (Lajpat Rai). 

Order.—The petitioner, Ram Rakha 
Mal, was convicted under s. 211, Indian 
Penal Oode, by Mr. Nathu Ram, Magistrate, 
First Class, Rawalpindi, by his order, dated 
August 13, 1936, and was sentenced to 
imprisonment ‘for one day and a fine of 
Rs. 200. His appeal having been dis- 
missed by the lea:ined Sessions Judge, he 
has preferred a petition for revision to this 
Court. The learned Sessions Judge has 
also sent up the case to this Court, under 
s. 438, Criminal Procedure Code, with a 
recommendation tbat the sentence award- 
ed to Ram Rakha Mal may be enhanced 
to six months’ rigor.us imprisonment and 
a fine of Rs. 200. Briefly stated, the case 
for the prosecution is that Ram Rakha 
Mal, petitioner, sent three complaints in 
identical terms against Lajpat Rai, head- 
constable, to the Deputy Inspector-Gene- 
ral of Police, Rawalpindi, Inspector-General 
of Police, Punjab and the Superintendent 


and Ajii Ram, for 


for Government 
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of Police, Rawalpindi District. The alle- 
gations in these complaints were that the 
petitioner and Lajpat Rai were enemies 
owing to previous litigaticn, and the peti- 
tioner had instituted a criminal complaint 
against the relations of Lajpat Rai, which 
was pending in the Court of the Bench of 
Honorary Magistrate at Gujar Khan, that 
on April 4, 1936, when the case came up 
for hearing Lajpat Rai met the peti- 
tioner in Court and told him to withdraw 
the case he had launched against his rela- 
tives or elee he would get him murdered 
by some Pathans at Hazro. The conclud- 
ing paragraph of the complaint is as 
follows : 

“Tt is requested that as the said Lajpat Rai is 
serving the Police near his home and as he is try- 
ing to spoila cognizable offence and is intending 
to get me murdered, action may kindly be taken 
to protect the case and my life as well as property 
for which act of kindness I shall ever pray for 
your long life and prosperity.” 

A departmental inquiry was started by 
the Police on these complaints and the 
complaints were found to he false. After 
the conclusion of the departmental inquiry 
Lajpat Rai presented a complaint under 
s. 211, Indian Penal Code, which resulted 
in-the conviction of the petitioner. After 
going through the evidence on the record I 
agree with the finding of the learned 
Sessions Judge that these complaints were 
in fact sent by the petitioner to the Deputy 
Inspector-General of Police, Rawalpindi, 
Inspector General of Police, Punjab, and 
the Superintendent of Police, Rawalpindi 
District. I am also of the opinion that 
the contents of these complaints were falses 

The sole question for consideration, 
therefore ie, whether the present case falls 
within the purview ofs. 21], Indian Penal 
Code. It was contended by the learned 
Counsel for the petitioner that the peti- 
tioner did not institute or cause’ to be 
instituted any criminal proceedings against 
Lajpat Rai, head-constable. It was fur- 
ther urged that the sending of the com- 
plaints in question to the Police Officers 
concerned did not amount to falsely charging 
Lajpat Rei with having committed 
an offence within the meaning of s. 21], 
Indian Penal Ccde, as the false charge of 
an offence should be made to a Court or 
an officer having jurisdiction to investigate. 
The offence of criminal intimidation as 
defined in’ s. 503, Indian Penal Code, is a 
non-cognizable offence. The Superinten- 
dent- of Police, Rawalpindi, or the 
other Police Officers concerned could not 
therefore order investigation with regard 
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to an offence under ss. 503/506, Indian 
Penal Code, on the complaints sent to th@am 
by the petitioner. Reference was made in 
this connection to a Division Bench ruling 
of the Calcutta High Court reported in 


Abdul Hakim Khan v. Emperor (1^, where 


it was held that : 


“For an allegation to amount to a false charge, as 7 


contemplated under s 211, Indian Penal*Code, it 
must be made with the intention and object of 
setting the criminal law in motion. A false 
pstition to the Superintendent of Police praying 
for the protection of the petitioners from the 
oppression of a Sub Inspector which may be effected 
by some departmental action, does not amount to 
such s false charge.” - 

In the reported case allegations of extor- 
tion and bribery were made against a 
Police Sub Inspector, and 
High Oourt held that as these offences 
were non-cognizable, the false charge of 
bribery and extortion that was meade to 
the Superintendent of Police did not 
amcunt to afalse charge as contemplated 


in s. Zll, Indian Penal Core. [It was observ-. 


ed in Bhawani Sahai v. Emperor (2), that : 
"The word ‘charge’ as used im s. 211, Penal 


Code, implies that the allegation or accusation of: 


an offence against another chould be made to a 


~- person, or tribunal, competent to take action against 


the *persons complained against, and the test is 
whether the person making the charge intended, 
to set the criminal law in motion against the per- 
son charged." 

In Mathura Prasad v. 
was held that : 

“In order to constitute an offence defined by 
s. 211, Indian Penal Code, the ‘charge’ therein 
alluded to must be made to an officer or to a 
Court who has power to investigate and send it 
for trial, and it must be an accusaticn made 
with the intention to set the law in.motion.” 

In Gaya Barhai v. Emperor 23 Cr. L. J. 
641 (4), it was laid down that: 

“The words ‘falsely charges’ in s.211, Penal Code, 
must be restricted to a charge made to some per- 


Emperor (3), it 


‘son in authority, that is to say, to some person 


who is in a position to get the offender~punished. 
The charge must be embodied either in a` com- 
plaint to a Magistrate or in a report of a cogniz- 
abie offence to a Police Officer.” 


In the present case the complaints sent 
by the petitioner to the Police Officers did 
not amount to a report of a cognizable 
offence. The complaints were not sent to 
any Magistrate who could take action 
under s. 506, Indian Penal Code. The 


(1) 59 0 334; 138 Ind. Oas. 531; A I R 1332 Cal. 
öll; (1932) Or. Cas. 410; 33 Cr.L. J 631; Ind. Rul 
(1932) Cal 465. 

(2) 13 Lah, 568; 137 Ind. Cas. 657; A I R 1932 Lah; 
216; .1932) Or. Cas. 258; 33 Cr. LJ 40); 33 PL R 
174; Ind. Rul. (1932) Lah. 299. 

(3) 39 A715; 42 Ind, Cas. 761; AI R 1917 ALL 223. 
18 Or. L J1017:15 A LJ 767. 

(4) 23 Or. L J 641; 69 Ind, Cas, 81; AIR 1923 
Ondh 4; 26 O O 44, . 
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prayer in the complaints of the petitioner 
seems to show that the object of ‘the com- 
plaints was to get Lajpat Rai, head-constla- 
ble, transferred from Rawalpindi ‘so that 
he may not be able to spoil a cognizable 
case pending in Gujar Khan. In view of 
the authorities quoted above, I am ofthe 
opinionethat the present case does not fall 
within the purview of s. 211, Indian Penal 
Code. The next question for consideration 
is whether the conviction of the petitioner 
could be altered to one under s :82, 
Indian Penal Code. Section 182, Indian 
Penal Code, is one of the sections mentioned 
in s. 195 (a), Criminal Procedure Ccde, 
and according to that section no cognizance 
of an offence under s. 182 can be taken 
except ‘on the complaint in writing or the 
public servant before whcm the false 
information is given or scme other public 
servant to whom heis subordinate. In the 
present case none of the Police Officers to 
whom tLe eccmplaint was addressed by the 
petitioner has taken the trouble of pre- 
senting a complaint against him as 
' required Ly s. 195, Criminal Procedure 
Code. ` For the reasons . given abcve, I 
accept this petition for revision and acquit 
the petitioner. The fine, if already paid, 
shall be refunded. 
Db, . Revision allowed. 
CALCUTTA HIGH COURT 
Criminal Revision No. 183 of 1937 
JACK, J. 
HRIDAY NATH ROY AND otaErs— 
PETITIONERS 
Versus 
EMPEROR— Orrosits Party 
Criminal Procedure Code (Act V of 1898), s. 107— 
Jurisdiction- Temporary presence within jurisdiction 
when proceedings taken—Sufficiency of—Accused 
. alleged tokave come temporarily within jurisdiction 
only to commit ojfence—District Magistrate and not 
Sub-Divisional Magistrate has jurisdiction. 
Under s.107 (2), Criminal Procedure Code, it 
would be quite sufficient ifthe accused were tem- 
porarily present within the jurisdiction at the time 
the proceedings were taken, But sub-s. (2) of s. 107 
is Obviously intended to provide for casee where the 
accused although living outside the jurisdiction is 
alleged to have come temporarily within the juis- 
diction in order to commit offences. In such cases, 
it is the District Magistrate alone who has jurisdic- 
tion and uot the Sub-Divisional Magistrate. 
Mr. Sudhansu Sekhor Mı kherjee, for the 
Petitioners. 
Mr. Fanindra 
Crown. 
Order.—In this casea Rule has been 
issued calling upon the District Magistrate 
of Howrah to show cause why the order 


Mohan Sanyal, for the 
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under s. 118,- Criminal Procedure Ucde, 
directing the five petitioners to esecute a 
bond of Rs. +00 each with two sureties each 
in like amount to keep the peace for one 
year, and in default, to undergo simple im- 
prisonment for that period should not be 
set aside. The principal-ground on which 
this urder has been attacked is that there 
being no evidence to show that the accused 
persons were within the local limits of the 
Magistrate’s jurisdiction at the. time the 
proceedings were initiated, the orders are 
liable to be set aside. Under s. 107 (2) it 
is laid down that proceedings should not be 
taken under that section unless either the 
perscn informed against or the place where 
the breach of the peace or disturbance is 
apprehended is within the local limits of the 
Magistrate's jurisdiction. In this case it is 
clear that the petitioners were living outside 
the Magistrate's jurisdiction and ıt has not 
been proved that they were within the 
jurisdiction of the Magistrate at the time 
the proceedings were initiated. As regards 
this point, the learned Additional Sessions 
Judge holds that what is necessary is mere 
temporary presence at the time of the 
occurrence within the limits of the Magis- 
trate’s jurisdiction, andl that, that has been 
proved in this case in the case of each of 
the petitioners. Under the clear wording of 
the section, however, proceedings cannot be 
taken against the accused unless they are 
within the loca] limits of the Magistrate's 
jurisdiction, Sothat it is clear that when 
proceedings are initiated it must be shown 
that the accused petitioners were within the 
jurisdiction of the Magistrate. It would be 
quite sufficient if they were temporarily 
present within the jurisdicticn atthe time 
the proceedings were taken. But sub-s, 
(2) of s. 107 is obviously intended to pro- 
vide for cases like the present where the 
accused although living outside the juris- 
diction is alleged to have come temporarily 
within the jurisdiction in order to commit 
cffences. It is clear that proceedings ought 
to have been taken by the Distiict Magis- 
trate and not by the Sub-Divisional Magis- 
trate. J amof opinion thatin the circum- 
stances the-Sub Divisional Magistrate has 
no jurisdiction. It is not necessary there- 
fore to-go into other points, but there is 
something to be said for the petitioners on 
the other grounds also. 

- On the finding of the lower Appellate Court 
it appears that there is evidence against Hri- 
day as regards one overt act cnly, against 
Jatindra regarding two overt acts, against 
Birendra regarding one, against Manindra 
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regarding one and against Bhojali regarding 
three; and these were merely tbreatening to 
assault and in one case chasing the opposite 
party Satyendra Roy; Against it, it is urged 
that there wasno proper or.adequate notice 
of the acts which weie crmiplained of. As 
regards this I think . that although the 
notice might have been -more precise, it 
was Sufficient to meet the requirements of 
law and I think it is not necessary ina 
case like the present to give notice of the 
time and place of each of the overt acts 
complained about although it is advisable 
hat in such cases a more detailed notice 
should: be given so that the petitioners may 
not be prejudiced by the vagueness of the 
notice merely that they were threatening 
to assault. - The original detailed com- 
plaints were abandoned, and no specific 
details were given as regards the alleged 
intimidation or such other threats against 
Satyendra. 

, It is-clear from the findings that the 
petitioners were all living in Calcutta, out- 
Side the limits of local jurisdiction of -the 
Magistrate and, the evidence appears to 
show that the acts were mostly committed 
on Sunday when their shops in Calcutta 


were closed and they were able to appear. 
On the scene of occurrence. The-evidence -/ 


does not show that at the time of the 
occurrence they were living within the 
_ juyisdiction of the Magistrate nor does it 

show that at thetime the proceedings were 
Initiated they were within his jurisdiction. 
The Rule must, therefore, be made abso- 
lute and the order directing the petitioners 
to execute bonds are set aside. 

D. Rule made absolute. 


LAHORE HIGH COURT. 

Criminal Revision Petition No. 244 of 1937 
3 April 16, 1937 

ABDUL Rasutp, J. 
` Chaudhri NAZAR MUHAMMAD anp 
7 - OTHERS— PETITIONERS 
VETSUS 
J UMMA—Opposits Party. 

Criminal Procedure Code(Act V of 1898), s. 203-— 
Complaint under, dismissal of—Further enquiry, if 
can be ordered. — 

Further enquiry after discharge is improper unless 
the. order of discharge is manifestly perverse or 
foolish or is based upon a record of evidence which 
is obviously incomplete and this is applicable to 
cases where a complaint has been dismissed under 
s. 203, Criminal Procedure Code. Moti Lal v. Em- 
peror (1), relied on. 

Mr. Shamair Chand, for the Petitioners. 

Mr. Malik Mohaninad Amin, for the 


Opposite Party. - 


NAZAR MUHAMMAD V. JUMMa (LAH) 


_the Court ofthe District Magistrate, 


: 17L 10 

Order.—On May 29, 1936, Jumnia, cog- 
plainant, fled a compiaint against Nazar 
Mubammad and 20 other persons under 
8.395, Indian Penal Code. The principal 
allegation in the complaint was that Nazar 
Muhammad and his companions bad forcib-. 
ly carried away a large amount of, wheat ` 
belonging tothe complainant and that in 
doing so they had given a beating to him = 
and hie womenfolk. It was also stated in ` 
the complaint that the womenfolk belonging 
to the family of the complainant had beén 
dragged along the ground. The complain- 
ant was asked to produce his -evidence cn 
July l. On that day the statements of ‘six 
witnesses were recorded by the trial 
Court. The complainant, however, wanted 
another opportunity to produce further evi- 
dence. The case was, therefore, taken up 
on July 14, and the statements of two other 
Witnesses for the complainant were record- 
ed. On that day the complainant made a 
statement to the effect that he had no 
further evidence to produce. The learned 
Magistrate on a consideration of the entire 
evidence produced by the cumplainant came 
to the conclusion that no -wheat had been 
carried away by the accused persons, and 
that no beating was given to the complain- . 
ant or to anyof his womenfolk. On-these 
findings the complaint was dismissed under 
s. 203, Criminal Procédure Code. 

Against the dismissal of the complaint 
Jumma preferred a petition for ied in 

uj- 
ranwala. The learned- District Magistrate. 
observed in his judgment that he had-dealt : 
recently with two mutation appeals where - 
certain facts had come to his notice and that 
it is possible those facts may have, an im- 
portant bearing on the present case. He 
therefore accepted the revision, set aside the 
order of dismissal and sent the case back . 
to the -Magistrate for further enquiry. In 
his judgment the learned District Magis- 
trate suggested that ‘the case required 
further investigation and that after such an 
investigation had been made by the Magis- 
trate it would be for Nazar Muhammad, - 


„accused, to explain what exactly be did and 


why he did it. The Magistrate was directed 
to pass whatever orders - he thought fit 
after hearing both parties. The order of 
the learned District Magistrate, thereiore, 
directs the Magistrate to summon and - ques- 
tion the accused. eg 

It has been held by a Full Bench of the 
Punjab Chief Court* that further enquiry 


[*See Emperor v. Kiru, 11 Ind. Cas. 132; 10P R1911; 
12 Ur, L J 364; 205 P LR 1911 (F. B.)—[£a,] 


103) 
after discharge is improper unless the order 
oft discharge is. manifestly perverse or 
foolish or is based upon a rec rd of evidence 
which is obviously incomplete. In the present 
case the order dismissing the complaint has. 
not been: held by the District Magis- 
trate tobe manifestly perverse or foolish. 
Moreover, it is not based on a record of 
` evidence which is obviously incomplete as 
the complainant himself ‘made a statement 
in the trial -Court that he had no further 
evidence*to produce. In a case reported in 
Moti.Lal-v. Emperor (1), the Magistrate 
dismissed a complaint under s. 203, Orimi- 
nal Procedure Code. It was held that the 
dismissal of the complaint could not be set 
aside unless it was shown that the order of 
the Magistrate was perverse or- foolish or 
waa based on anincomplete record of evi- 
dence. The observations made in the Fall 
Bench ruling are fully applicable to cases 
where a complaint has been dismissed 
under s. 203, Criminal Procedure Code. For 
the ‘reasons given above, I accept this pe- 
tition for revision, set aside the order of the 
learned District Magistrate, dated December 
15, 1936, and restore tie order of dismissal 
of the complaint passed by the trial Court 
on September 12, 1936. 

D. Petition accepied. 


-(1) A 1 R 1928 Lah, 97; 106 Ind. Oas, 455: 29 Cr. L 
J 39; 9 Laf L J 503; IL 'T 40 Lah, 46. 
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vi.» QUDH CHIEF COURT: 
Criminal Revision Application No, 22 


* of 1937 


September 10, 1937 - 
l ZIa-UL-HASAN AND Salta, JJ. - 
MAKRAND SINGH AND OTHERS —APPLIOANT 
VETSUS an 
eg GANGA—Oppisite PARTY 
, ` Oriminal Procedure Code (Act V of 1893), ss. 415, 
413~—Combination of punishments—Sentences, whether 
Should, be of different kinds —Sentences of fines only 
cunder ss. 147 and 379, Penal Code—Whether can be 
combination of puntshments~Revision~ or appeal, 
which lies. l i - 
wo or moré punishments of the same kind ‘fe. g., 
fine only) can constitute a combination of two punish- 
‘ments within the meaning of s 415, Oriminal Proce- 
‘dure Code, and the presence .of the words,“ or 
‘gs. 414." and“ or more ™ ins, 415 clearly leads to the 
conclusion that the punishments referred to in that 
section include not only punishments of different 
Kinds but also punishments of -the ‘same kind. 
Kandhatv. King-lemperor (\), followed. 
_ the six applicants were convicted by a-Special 
Magistrate under ss. 147 and 379in respect of an 
~ogeurrence and two of them were also convicted 
on another charge under s. 379, Penal Oode, which 
piience was’ said to’ have’ bee committed. two 


171—493 & 44 
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days after the occurrence. On the charges relating 
to the previous incident all the six were sen- 
tenced toa fine of Rs. 8 each under both the sections 
and on the separate. charge under s. 379 the two 
accused were sentenced to pay a fine of Rs. 2 each: 
Lp. 339, col, 2.]. 

Held, that the sentence of fine of Rs. 8 each, was a 
combination of two punishments, one imposed under 
8: 147 and the other under s, 379, Peaal Code, but 
if a separate sentence of fine had b:en imposed 
under each of the sections, it would neverthele-s 
have been a combination of punishments within the 
meaning of s. 415, and consequently mo revision 
against the conviction was maintainable but the 
remedy was by way of an appeal, [p. 341, col. 1) 


Cr. Rey. App. against the order of the 
oe Judge of Hard i, dated Decem der 
2, 1936. 


Mr. K. N. Tandon, for the Applicants, 
Mr. Hargobind Dayal Srivastava, for the 
Opposite Party. 


Smith, J.—(August 6, 1937). This is an 
application in revision by six man who 
were convicted bya Spesial Magistrate of 
the First Olass of the Hardoi District under 
ss. 117 and 379, Indian Penal Code, in 
respect of an occurrence of April 26, two 
of them were also convicted under s. 379, 
Indian Penal Code, in respect of an occur- 
rence of April 28, 1936. As regards the 
convictions under ss, 147 and 379, Jodian 
. Penal Code, the learned Special Magistrate 
said ; “they are sentenced to a fine of Rs, 3 
each for both the offences or in default to 


undergo one month’s rigorous imprison- 


ment.” The twomen who were convicted 
under s. 379, Indian Penal Uode, in respect 


ofthe occurrence of April 28, were sentenced 


to a further fine of Rs. 2 each. The convict- 
ed men made an application in revision to 
the learned Sessions Judge. He said that 
the sentence of a fine of Rs.8 for the 
offences under ss. 147 and 379, Indian Penal 
Code, must be held to be a combination of 


_two punishments. He made reference to 


a decision of this Court reported in Kandhai 


and other v. King-Emperor, IL. L.R. 7 Luck- 


now, 501 (1), and said that no revision lay. 
He accordingly rejected the revisional 
application, and the men concerned have 


now made this further application in revi. 


sion heres 

, The only point argued at the hearing of 
the application was a point of law. Tue 
applicants maintain that their proper 


remedy wasan application in revision þe- 


fore the learned Sessions Judge, but the 
contention on behalf of the cgmplainant in 
the, case is that there was a combiuation of 
(1) 7 Luck. 501; 136 Ind. Oas. 248; 8 O W N 1373; 
A LR’ 1932 Oudh 279; (1932) Or, Oas. 59; 33 Or, uJ 
276; Ind, Rul. (1932) Qudh 104, _ 3 
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punishment within the meaning of s. 415, 
Criminal Procedure Code, so that the con- 
victed men had a right of appeal, and as 
they did not appeal, their revisional ap- 


plication was rightly rejected by thelearn- 


ed Sessions Judge, having regard to the 
provisions of s. 439 (5), Criminal Procedure 
Code. ; 

As regards the offences under ss. 147 and 
379, Indian Penal Code, the Special Magis- 
trate apparently intended the fine of Rs. 8 
to be the punishment for both those offences 
taken together. This was not really cor- 
rect, he oughtto have imposed separate 
Sentences under each of the sections. As 
regards two of the men, as I have said 
already, there was a further conviction 
under s. 379 and a further fine of Rs. 2. 
The question is whether inthe circum- 
Stances there can be said to have been a 
combination of punishmentsin’ respect of 
all or any of the convicted men so as to 
giverise toa rightof appeal unders. 415, 
Criminal Procedure Code. The question is 
not free from difficulty. In the case of 
this Court above referred to certain persons 
were convicted under s. 447, Indian Penal 
Code and s, 24 of the Cattle ‘Trespass Act, 
and under the former section were sen- 
tenced to pay a fine of Rs, 50 each, in default 
of payment, to undergo two months’ rigo- 


< rous imprisonment, and urder the latter 


sectiop, they were sentenced to pay a fine of 
Rs. 20 each, in default of payment, to un- 
dergoone month’s rigorous imprisonment. 
They applied in revision to the Sessions 
Judge, who dismissed the application, and 
they then’came in revision here. That 
case was tried summarily, so that apart 
from the provisions of s. 415, Criminal Pro- 
cedure Code, there is no appeal allowable, 
Since under s. 414, Criminal Procedure 
Code, there is no appeal by a convicted 
person in any case tried summarily in which 
a Magistrate passes a sentence of fine not 
exceeding Rs. 200. : The learned Judge of 
this Oourt who decided that case’ quoted 
the phraseology of s. 415, Criminal Proce- 
dure Code and pointed out that s. 415, refers 
both ‘to ss. 413 and 414, and that although 
B. 413 mentions sentence of imprisonment 
as well as sentences of fine, s. 414 only 
mentions sentences of fine. He, therefore, 
took the view that as the trial was 
Summary, and two separate fines had been 
imposed, those sentences had to be regarded 
since s. 414, Criminal Procedure’ Code, 
governed the matter, as a combination -of 
two punishments.. It was, therefore, held 
that under s. 415, Criminal Procedure Oode, 


iiattany sinan v. Gakoa (OUDH) 
the convicted persons had a right, of ap- 
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peal. J 
‘In the present case, however, the trial 
was not a summary trial, andthe section 
applicable was s. 413, Criminal Procedure 
Code, and not s 414. The question, there- 
fore, is whether for the purposes of s. 415, ` 
two or more sentences of fine in cases to’ 
which s. 413, applies, do or do not constitute 
a combination of two or more punishments. 
It may be argued that when ss. 413 and 419’ 
are being applied, a combination of punish- 
ments meansa combination of a sentence 
of imprisonment with a sentence of fine. 
Tt may, however, be argued that if when 
ss.414 and 415, are being considered, two 
separate séntences of fine constitute a com- 
bination of punishments, there is no reason 
why two sentences of fine should not be 
regarded asa combination of punishments - 
for the purposes also of s. 413 read with 
s.415. In the present case, as has been 
mentioned already, fourof the applicants 
were only sentenced to a total fine of Rs. 8 
though they have been convicted under 
two soparate sections, ‘but the arguaiént 
against them is that that sentence really 
represented a combinaticn of two sentences, 
since they have been convicted under two 
separate sections, and that, therefore, they 
had a right of appeal. 

In the case reported:in Nawub Alt Hazi 
and another Vv. Jainab Bibi, A. Ie R. 1932 
Catcutta, 551, (2), it was held that for the 
purposes of s. 413, Criminal Procedure Code, 
what has to be looked atis the aggregate 
amount of any fines that have been imposed 
and that where that aggregate is. less than 
Rs. 50, a right of appeal is barred. In a 
case reported in Emperor v. Hemandas 
Devan Singh and others, A. I. R. 1936 Sind, 
40 (3), the nature of the punishment is not 
clear but it was saidin the course of the 
decisions : ` 

“We cannot accept the argument that s. 414, ap» 
plies only toa case where one sentence only Is 
imposed. The singular includes the plural and 
reading s. 414 withs. 415, it is clear that what is 
meantisnot two punishments similar in kind but a 
combination of two punishments of different kinds. 
In this case the aggregate fine imposed is less than 
Rs. 200, no appeal, therefore, lies,” $ 

It is not quite easy to understand this 
passage in its entirety, since the only kind 
of punishment mentioned in s. 414, Crimi- 
nal Procedure Gode is a sentence of fine so 
that when ss. 414 and 415 are being read 


(2) A I R 1932 Oal. 551; 138 Ind. Oas. 720; 36 O W 


See 


"N 407; Ind. Rul. (1932) Cal. 525; (1982) Or. Cas, 551; 


59 O 1131; 33 Or. L J 704 (2). 
(3) AIR 1936 Sind 40; 161 Ind. Cas, 267; BRS 
134; 37 Or, L J 455; (1936) Or, Oss, 230, ; 
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combination of punishments is by the im- 
Meition of two or more separate fines. That 
decision would appear to have taken a 
different view from that taken in the deci- 
sion. of this Court that has been referred to. 
In acase reported in Munna 
others v, Emperor, A. I. R. 1935 Allahabad, 
630 (49, certain persons were charged under 
ss. 323 and 427, Indian Penal Oode, and 
the learned Magistrate said that the 
charge was brought home to them and he 
fined each of them Rs. 50. They then ap- 
pealed, but the Sessions Judge held that 
no appeal lay, since the fine was one of 
Rs. 50 and s. 413, Criminal Procedure Code, 
applied.: It was argued on behalf of the 
convicted persons, who went up in revision 


to the High Court, that they had been ` 


charged with two offences and had ‘not 
been acquitted of either of them, and that 
therefore, the sentence of fine imposed 
ought to be deemed to be a combination 
of two punishments, one for each of ihe 
offences. This is toall intents and purposes 
the argument that has been advanced in 
the present case, but unfortunately the 
view taken in that case by the Sessions 
Judge was thatthe Magistrate intended to 
convict under s. 323, and to acquit under 
s.427, andin the absence of any indica- 
tion that the Magistrate intended to pass 


two sentences,-or one sentence consisting . 


of twopunishments, the learned Judge of 
the Allahabad High Couri who decided 
that case said that he could not hold that 


the Sessions Judge was clearly wrong in. 


holding that the applicants had no right 
of appeal. . The result was that no definite 


Opinion was expressed in that case on the’ 


validity of the argument that was advanced 
on behalf of the applicants, which is subs- 
tantially the same argument that has been 
advanced before me in the- present matter, 
the only difference here being that two of 


the persons concerned were sentenced to’ 


a separate fine of Rs: 2 in connection with a 
different offence. 

It is to be noted that s. 414, Oriminal 
Procedure Code, prior to the Amending Aci 
(XIL of 19.3) ran as follows : 


“Notwithstanding anything hereinbefore con- 
tained, there shall be no appeal by a convicted 


person in any case tried summarily in which a- 


Magistrate empowered to act unders. 260, passes a 
sentence of imprisonment not exceeding three 
months, only, or of fine not éxceeding two hundred 
rupees only, or of whipping only.” 
The old section, that is to say, made re- 
(4) AI R 1935 All. 630; 157 Ind. Cas. 123; (1935) 
Or.. Oas. 642; ERT L R703; 8 R A 103; 36 Cr, L 
` J 1102; (1935) A L.J 952; L R16 A 55 Or, an 
Dosi TIA : 
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ference’ to sentences of imprisonment and 
whipping as well as ‘to sentences of fine, 
and it seems possible that although the 
only sort of sentence referred to in the 
amended section is the sentence of fne, 
the reference tos. 414, was by an oversignt 
allowed to remain in s. 415. However 
that may be, I entertain some doubts as io 
what, forthe purposes of s. 413, read with 
s. 415,is meant by a combination of two 
or more punishments. The sums concerned 
in the present matter are very small, but 
the general question seems to me to be of 
some importance, and I think that the 
matter had better be laid before a Bench 
of two Judges. I order accordinaly, as 
provided by s. 14 (2) of the Oudh Courts 
Act. 


Judgment of the Division Bench. 


Zia-ul-Hasan, J. (September 8, 1937)-— 
This criminal revision against an order of the 
learned Sessions Judge of Hardvi came 
up for hearing before: my learned bro.ner 
Smith, J., but ashe felt some doubt on the 
question of law involved, he referred it to 
a Bench. Ithas now been argued before 
him and myself. 

The facts are thatthe six applicants 
were convicted by a Special Magistrate of 
the first class under ss, 147 and 379, in 
respect of an occurrence of April 26, 1936, 
and twoof them were also convicted on 
another charge under s. 3/9, Indian Penal 
Code, which offence was said to have been 
committed on April 28, 1936. On the 
charges relating to the incident of April 
26, all the six were sentencea toa fine of 
Rs. 8 each under boththe sections and on 
the separate charge under s. 379, the two 
accused were sentenced to pay a fine of 
Rs. 2 each. All the convicted persons filed 
a revision in the Court of the Sessions 
Judge, but he dismissed the application 
holding that as the sentence of fine of 
Rs. 8 was a combination of two punishments 
and appeal lay under s. 4l50fthe Code of 
Criminal Procedure, buf that as no appeal 
had been filed, the revision was incompe- 
tent, It was against this order of the learn- 
ed Sessions Judge that the present applic 
cation for revision was brougat. 

The question is whether the fine of Rs. 8 
imposed on each of the applicants was or 
was nota combination of two punishments 
within the meaning of s. 415 of the Code 
‘of Criminal Precedure. The contention of. 
the learned Counsel for the applicants ia 
that s. 415, contemplates a combination of 
two or, more punishments of different kind, 
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e. gu imprisonment and fine, and not two 
or more ‘punishments of the same kind. 
We have heard the learned Counsel at 
length but 1am unable to accept his con- 
tention. Inmy opinion the law was laid 
down very correctly by the Hon'ble the 
present Chief Judgein Kandhai v. King- 
Emperor, I.L. R. 7 Lucknow 501, (1), in which 
a sentence of fines of Rs. 50 and Rs. 20 
inflicted under ss. 447; Indian Penal Code 
and 24 of the Cattle Trespass Act, respec- 
tively was held to constitute a combination 
of two punishments within the meaning of 
8. 415. Section 415 of the Code of Criminal 
Procedure runs as follows : 

“An appeal may be brought against any sen- 
tence referred toin s, 413, or s. 414, by which any 
two or more ofthe punishments therein mentioned 
are combined, but no sentence which would not 
otherwise be liable to appeal shall be appealable 
merely on the ground that the person convicted is 
ordered to find s2curity to keep his peace ” 

Sections 413 and 414, referred to in s. 415 
are as follows: l 

“413, Notwithstanding anything hereinbefore, 
contained there shali be no appeal by a convicted 
person in vases in which a Court of Session pass- 
cesa sentence of imprisonment not exceeding one 
month only or in which a Vourt of Session or Dis- 
trict Magistrate or other Magistrate of the First 
Class passesa sentence of fine not exceeding fifty 
1upees only, 

“414. Notwithstanding anything hereinbeforé 
contained, there shall be no appeal by a convicted 
person in any case tried summarily in which a4 
Magistrate empowered to act unders, 260, passes a 
oo of fine not exceeding two hundred rupees 
only." 


lt will be seen that while the punish- 
ments mentioned in s.413 area sentence 
of imprisonment not exceeding one month 
passed by a Court of Session and a 
sentence of fine not exceeding Ks. 50 


‘passed by a Court of Session, a District: 


Magistrate or other Magistrate of the 
first class, the only punishment mentioned 


in 8. 414 is that of fine not exceeding. 


Rs. 200 inflicted by a Magistrate in a 
summary trial. If the contention of the 
learned Oounsel for the applicants be ace 
cepted, it will follow that s. 415 can bé 
applicable to the punishments mentioned 
in s. 413 only and nct to,that mentioned in 
s. 414 but we find that s. 415 refers to 
s. 414 also which relates to one kind of 
punishment only. 

Further, s. 415 refers to “any two or 
more” of the punishments mentioned in 
8. 413 or s. 414 and the learned Counsel 
could not satisiy us what could be meant 
by the words “or more™ when s. 414 does not 
refer to more than two-kinds of punishment. 
jt is true that the Amending Act of 1993 hag 


itAKRAND sinat v. ednea (OUDH) 


law is correcuy laid down 


ië 


made alterations in as. 413 and 414 and tha 

as these sections stood before the amendé. 
ment, both of them mentioned three kinds 
of punishment, namely, imprisonment, fine: 
and whipping, but the amending Act. 
has left s. 415 quite unaltered and I am. 
not prepared to accept the. suggestion 
that the words “‘ors. 414” and “or moré” 
were left in 8.415 by inadvertence. The. 
presence of these words ins. 415 clearly. 
leads to tbe conclusion that the punish-. 
ments referred to in that section include 
not only punishments of different kinds: 
but also punishments of the same kind. 


The learned Counsel for the applicants’: 
relied on Kmperor v. Hemandas Devansingh, 
Al R. 1930 sind 40 (3), but as pointed out 
by my learned brother in his refering 
order, it is difficult to understand thé 
reasoning on which this decision is 
based. At any rate un the wording of 
8. 41, 1 am periectly satisned that the 
in Kanahat 
v. King-Emperor, 1 L R 7 Lucknow, 
501, (1) and that tLe learned Sessions 
Judge was ught in holding that no revi- 
siou iay as Lue sentences of the applicants 
were appeable. 


it was finally argued that so far as the 
Seulences ol Lwo ul we applicanls relaung 
lu tue Incideny uvt Apru 28, 1930, were 
concerned, ihey Could nub be said Lo cume 
uuder s. 419 ol bue Uude ot Criminal Fro., 
cedure, Dut tue case of tuese two applicants 
18 Covered by s. 41a whicu provides that.— 

““Notwithsianuing anything contained in : this 
Chapter, when mole -persuus Luan one are convicted 
in one trial, and an appealable Juagment or ofder 
has been passed 10 respect of auy of such persons, 
all or any of the persons, convicted at such trial 
Shull have a right ol appeal", 


As we have held that the sentences of 
the six applicants were appealable, these 
two ‘applicants could also Dave appealed 


under s8. 4lo-A. 


The resuit is, that in my opinion, this' 
application jor revision cannol be enter- 


tained and 1 wouid dismiss ib. 


, Smith, J—(WSepiembe7 10, 1937). I have 
read tue judgment of my tearned brother 
aud agree With his conuciusions, ‘| hose con- 
ciusious seem tu me 10 be the only pos” 
Sible ones wiwu s. 419, Uriminal Procedure 
Code, standing as it dues. lt is not possible 
to anlerpieb tue reierence im that section 
to a combmauton of punishments as mean- 
ing a combinåtioi ot punishments of 
ditierent kinds, that is vo say, a combjna- 
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tion of a punishment of imprisonment 
th a combination of fine, since the sec- 
tion, after referring to ss. 413 and 414, 
speaks of “any two or more of the punish- 
ments therein mentioned”, and s. 413 as it 
now stands, mentions only two forms 
of punishment, imprisonment and fine, 
and & 414 mentions only one form of 
punishment, that is to say, fine. For the 
purposes of s. 414, read with s. 415, there- 
fore, the only possible combination of 
punishments is a combination of sentences of 
fine, as was recognised in the decision of 
this Court in Kandhai and others y. King- 
Emperor, I L R 7 Lucknow, 501, (1), and it 
does not-seem possible to interpret a com- 
bination of punishments for the purpcses 
of s. 414, read with s. 415, as meaning a 
combination of sentences of fine, but to 
restrict it for the purposes of s. 413 read 
with s. 415, to a combination of punish- 
'.ments of different kinds, that is to say, a 
combination of a sentence of imprison- 
ment with a sentence of fine. 

In the present case the majority of the 
men concerned were sentenced to a fine 
of Rs. 8 each, which appears to have been 
a combination of two punishments, one im- 
_posed under s 147 and the other undar 
s. 379, Indian Penal Ovde, but if a separate 
sentence of fine had been imposed unde: 
each of the sections. it would nevertheles; 
have been a combination of punishments 
within the meaning of s. 415. 

The result is that in the present case the 
men concerned could have appealed, and 
as they did not do so, their application 
,In revision cannot be entertained, and I 


agree with my learned brother that it 


must be dismissed. 
By the Cou rt.—For the reasons stated by 


us in our separate judgments, the revisional 
application is dismissed. 


De . Application dismissed. 
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BOMBAY HIGH COURT 
Civil Suit No. 1599 of 1936 
November 20, 1936 
KANIA, Js 
BHAGIRATHIBAI AND offERs—PLAINTIFFS 


7e7SUus 
ADVOCATE GENERAL, BOMBAY 


— DEFENDANT. 

Succession Act (XXXIX of 1925), ss. 142, 150— 
Testator bequeathing rent of specific property to his 
wife and daughters—Bequest held specific and liable 
to abatement in proportion to fall of rent of property. 

The true test to determine whether a particular be- 
quest is specific or demonstrative, so far as India is 
concerned, is mentioned in the Explanation to s. 150, 
Succession Act. For that the only guiding factor 
can be the exact words used in the will and no other. 
Bai Bhicaji v. Bai Dinhabati (4), and Richardson v, 
Brown (5), relied on. 

A testator directed in his will that “the average 
monthly rent of my said property is about Rs. 1,000, 
I direct my executors and trustees to pay out 
of the said monthly rents of my said property a sum 
of Rs. 125 to-each of my three daughters and 
Rs. 125 tomy wife every month for ‘their respective 


life-time and Rs, 500 every month to my wife and 


on my wife's death to one ofmy daughter for the 
family expenses for food, rent, ete., ofmy wife and 
three daughters with their respective husbandsor the 
survivors orsurvivor of them and iffor any reason my 
three daughters’ and my wife live separately then 
the said amount is to be distributed equally amongst 
the four or the survivors or survivor of them”: 

Held, that the testator was dealing with specific 
property belonging to him and the intention was 
not to give a bequest in any event and the rents 
of the property indicated a primary fund from 
which the bequest was to be given. Therefore, the 
bequests contained inthis clause of the will were 
specific bequests which were liable to abatement in 
proportion to the fall of the rent ofthe property. 

Sir Jamshed Kanga, for the Plaintiffs. 


Mr. Mureban J. Mistree, for theDefendant. 


Order.—This Summons has been token 
out by the plaintiffs to obtain directions 
from the Court for the administration of ths 
estate of the late Ramchandra Laiji who 
died in 1925 and the construction of his will 
dated August 12, 1924. l 

Question No. l.—The first question is 
about the construction of clauses No. 4 and 
7 of the will, relevant portions whereof run 


as under: 
- 4 ‘The average monthly rent of my said Shaikh 
Memon Street property is about Rs. 1,000. 

-7. I.direct my executors and trustees to pay out 
of the said monthly rents of my said Shaikh Memon 
Street property a sum of Rs, 125 to each of my three 
daughters and Rs. 125 to my wife Bhagirthibai every 
month for their respective lifetime and Rs. 500 
‘every month to my wife and on my wife's death to 
my daughter Soonderbai for the family expenses 
for food, rent, etc. of my wife and three daughters 
with their respective husbands or the survivors or 


rr 


_gurvivor of them and if for any reason my three 


aughters and :my .wife live separately then the 
acai is to be distributed equally amongst the 
four of the survivors or survivor of them. 


On behalf-of-the.plaintifis it is urged 


al 
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that the legacies bequeathed by this clause 
in favour of the daaghters. and wife are 
demonstrative legacies. Under the will, the 
residue goes to charity and, therefore, the 
defendant, on the other hand submits that 
on & proper construction of the above clauses 
there is a specific bequest. Section 142, 
Succession Act, defines ‘specific legacy’ in 
the following terms : 

“Where the testator bequeaths to any person a 
specified part of his property, which is distinguish- 


ed from allother parts of his property, the legacy is 
said to be specific.” , i 

Amongst the illustrations the following 
is relevant on this point: "(i A be- 
queaths to B...sn annuity of 500 rupees 
out of the rents of his zamindari of W.” 
This is a specific bequest. Section 150 of 
the said Act defines ‘demonstrative legacy’ 
in these terms: 

“Where the testator bequeaths a certain sum of 
money, or a certain quantity of any other com- 
modity and.refers to a particular fund or stock so 
as to constitute the same the primary fund or stock 
- oub of which payment is to be made, the legacy is 
said to be demonstrative. 

Explanation.—The distinction between a specific 
legacy and a demonstrative legacy consists in this, 
that—where specified property is given to the 
legatee, the legacy is specific; where the legacy is 
directed to be paid out of specified property, it is 
demonstrative.” 

The relevant Illustration runs in these 
terms: A bequeaths to Ban annuity and 
directs it to be paid “out of rents arising 
from: my taluk of Ramnagar". This a 
demonstrative legacy. In Williams on 
Executors (12th Ed.), Vol. 2, at p. 755 it 
is observed as follows: 

“So a bequest of a rent out a term of years is 
specific. Thus where the testator bequeathed 40l. 


a year to A for life, out of his chattel estate at’ 


Kenn, and 101. a year to B for life, out of the same 
estate, which he gave to C, these several bequests 
were held specific: Long v. Short (1). 

But if the testator'’s meaning is to give the legatee 
anannuity at all events, though he directs it to be paid 
out of an estate or the rents of it, the legacy ie not 
‘ specific but demonstrative: Mann v Copland (2) 

Vickert v. Pound (3).” i 

The plaintiffs urge that according to the 
. .Tecognized canon of construction in case of 
doubt, a legacy should be construed as 
demonstrative rather than specific. They 
also rely on the decisions in Bai Bhicaji v. 
Bai Dinhabai (4) and Richardson v. Brown 
(5). The trae test to determine whether 
„a particular bequest is specific or de- 
monstrative, so far as India is concerned, 
is mentioned in the Explanation to s. 150. 
- (1) (1717) L P Wms. 403; 2 Vern 756; 24 E R 445. 

(2) (1817) 2 Madd. 223; 56 E R 317, , 

(3) (1858) 6 H L C885; 28 LJ Oh. 16; 4 Jur, (vs) 
543; 6 W R 580. - 

' (4) 13 Bom. L R 319; 11 Ind, Cas, 350. 

(5) (1783) 4 Yes. 177. 
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' the bases of the bequest. 


171 tO: 
For that. the only guiding factor can 
the exact words used in-the will and fo 
other. While the authorities quoted decide 
the meaning of particular words used in a 
particular will, I do not think they are. 
useful in determining the exact construc- 
tion of the words ‘used in this 
will. In the will before the Coutt, the 
testator started by saying that the average 
monthly rent of his property at Sheikh 
Memon Street was about Rs. 7,000 and in 
clause 7 directed a divisien of that rent 
amongst the persons mentioned in clause 7 | 
of his will. The Court. has, therefore, 
before it the mind of the testator working 
on the footing that ke had this Sheikh 
Memon Street property.: ‘He knew what 
rents were realized therefrom and by 
clause 7 he was dividing the rents of ‘that 
property amongst the legatees mentioned. in 
the clause. Reading.that clause as a whole, | 
it seems to me that he was dealing with 
specific property belonging to him-and the 
intention was not to give a bequest in any 
event and the rents of ihe property indi- 
cated a primary fund from. which the be- 
quest was to be given. Tke Illustration fo 
s. 142, mentioned above, applies exactly 
to the facts here and supports the construc- 
tion of the clause put by me. The decision 
in Bai Bhicaji v. Bai Dinbai (4) recognizes 
that in respect of rents of immovable prop- 
erty, the question whether it is a specific 
legacy may arise, and the English decisions 
cited therein do not go against such dis- 
posal to be considered as specific bequests. 
In my opinion, therefore, the bequests ĉon- 


` tained in clause 7 of the will are specific © 


bequests. The executor intimate that the 
rents have now céme downto about Rs. 500. 
The result is that the bequests in favour of 
the parties mentioned therein shall abate 
to the extent of the abatement of the rent 
in fact, as compared to Rs. 1,000, which was 
My answer to 
this question is, therefore, in the negative. 
Costs of both parties, as between attorney 
and client, to come out of the estate. 
D. Answer accordingly. 





LAHORE HIGH COURT 
Criminal Appeal No. 689 of 1936 
November 24, 1936 
Young, C. J. AND MONROE, J. 
EMPEROR— PROSECUTOR 

versus 


SATFAL—AccuUsEp. 
Penal Code (Act XLV of 1860),s 411—Dishonest 
retention and dishonest reception—Offences of, are 
contemporaneous—Duty of  prosecutzon—Evidence 
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Act (I of 1872), s.114, illus. (a)}—Facts must warrant 
presemption, 
' Thè offence of dishonest retention of property 18 
almost contemporaneous with the offence of dishonest- 
ly receiving it. A man who dishonestly receives 
property if he retains it, must obviously continue 
dishonestly to retain it. It would be different, how- 
ever, if the reception of the property were innocent. 
Then it clearly would be for the prosecution to 
show at What stage guilty knowledge of the receiver 
Bupervened to make the retention dishonest.. Najib- 
ulla Khan v. Empress (1), dissented from. 

It is clear that under s. 114, illus. (e) Evidence 
Act, there isa presumption against a man in posses- 
Sion of recently stolen goods that he knew them to 
be stolen. Butit is not necessary to rely on that 
presumption if the facts do not warrant it. 
` Or. A. from the order of the Sessions 

Judge, Multan, dated February 27, 1936. 
| Mr. Norman Edmunds (Assistant Legal 
Remembrancer), for the Crown. 

Messrs. J. G. Sethi and Shabir Ahmad, 
for the Accused. 

Young, ©. J.—Saifal was charged in 
the Court of the learned Magistrate under 
s.. 411, Indian Penal Code, with dishonest- 
ly retaining stolen property. The Jearned 
Magistrate found the accused guilty and 
sentenced him to nine months’ rigorous 
imprisonment. On appeal to the learned 
Sessions Judge of Multan, the learned Judge 
reversed the conviction and acquitted the 
accused. Against this decision of the 
‘learned Sessions Judge, the Local Govern- 
ment appeals to this Couit. The facts out 
.of which this case arises are clear and 
admitted. Two men Karam Chand and 
Ram Chand were charged under s. 457, 
Indian Penal Code, with committing 
burglary. On their arrest they took the 
Police to the house of Saifal, the accused 
in this case, and he produced from his 
house a bundle of clothes and an earthen 
pot containing thirteen silver ornaments. 
Saifal, the accused in this case, gave evi- 
dence for the Crown in the case against 
Karam Chand and Ram Chand and as a 
result of his evidence the learned Magis- 
trate trying that case ordered a charge to 
be framed against Saifal under s. 41], 
_ Indian Penal Code. The learned Magistrate 
clearly said the charge was to be framed 
for dishonestly receiving or retaining prop- 
erty. The Public Prosecutor drafted a com- 
plaint, the words which he used being ‘got 
and retained’, In the charge, however, 
unfortunately, the learned Magistrate used 
the word ‘retaining’ only. 

The learned Judge accepted all the facts 
as found by the lower Cuurt ; but, relying 
upon a decision of Plowden, J. in a case 
, reported in Najibulla Khan v. Empress (1), 


(1) 18 P R 1884 Oy, 
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‘jt ig not 
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came to the conclusion that the charge as 
framed by the learned Magistrate had not 
been made cut. The learned Judge, in tke 
case relied. upon, drew a distinction between 
‘dishonest retention’ and ‘dishonest recep- 
tion’. He came tothe conclusion that dis- 
honest retention supervened after the act 
of acquisition of possession which was 
innocent and went on to say : 

“Neither the thief nor the receiver of stolen prop- 
erty commits the offence of retaining such prop- 
erty dishonestly, as I understand the expression, 
merely by continuing to keep possession of it.” , 

We, however, respectfully wholly dis- 
agree with this view of the law. The 
offence of dishonest retention of property 
is almost contemporaneous with the cffence 
of dishonestly receiving it. A man who 
dishonestly receives property if he retains 
it must obviously continue dishonestly to 
retain it. It would be different, however, 
if the reception of the property were inno- 
cent. Then it clearly would be fur the 
prosecution to show at what slage guilty 
knowledge of the receiver supervened to 
make the retention dishonest. While we 
disagree with the authority relied upon by 
the learned Sessions Judge, on the merits, 
we must dismiss this appeal. We have no 
information as to the value of the silver 
ornaments. The evidence is that these two 
men deposited atied up bundle of clothes 
with Saifal and that the ornaments were 
in some form of earthen jar. The Crown 
relies upon a statement by this accused in 
the former case. In that statement he said 
that these two men whom he had known 
for years had on three previous occasions 
-deposited bundles with him for a short time 
for safe custedy and that he had not the 
slightest idea on those occasions what the 
bundles contained. There is no evidence 
im this case to show us thatthe previous 
procedure with regard to the deposit of 
bundles was not also followed in this case 
and certainly there is nothing to show that 
the accused in this case knew what the 
contents of the bundle or the chatt were. 
In any event one of the silver ornaments was 
a ring and I think we may presume In favour 
of the accused thatnone of them was of 
any great value. It is quite possible that 
Saifal might believe, even if he did see the 
silver ornaments, that ihey were of such a 
nature that they might be honestly pos- 
sessed by Karam Chand and Ram Chand. 
It ig clear that under s. 114, Ulus. (a), 
Evidence Act, there is a presumption against 
a man in possession of recently stolen 
goods that he knew them to be stolen, But 
necessary to rely on that presump- 
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tion if the facts donot warrant it. In this 
case we do not think the facts warrant any 
such presumption. In any event, if the 
presumption could be made in this case, the 
statement of the accused that he had 
frequently taken the bundles of these two 
men and kept them with him for a time 
may be taken in conjunction with the other 
facts of the case as showing that his posses 
sion was reasonable and not necessarily dis- 
honest, z. e., that. Le has accounted for his 
possession. On the whole, therefore, we 
think that the Crown has failed to prove 
a case against the accused. We do not 
interfere with the judgment of the lower 
Court and dismiss the appeal. 
D. Appeal dismissed. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


RT. 
Second Civil Appeal No. 6 of 1934 
| May 26, 1937 
Davis, J. O. anp Logo, A. J. C. 
Firw SUKHUMAL MANUMAL— 
APPELLANTS - 
VETSUS 
UTTAMCHAND AND otfners—REsPoNDENTS. 


Second appeal—Question of ‘law—Question, whether 
suit falls under s.92, Civil Procedure Code (Act V 
of 1908), is mixed one of fact and law—All facts 
on record—Question whether they show trust coming 
under 3. 92—Whether one of law —S. 92 (2) th), whe- 
ther make s. 92 applicable to strangers—Person in 
possesston asserting property is his but admitting that 
he is executing trust — Suit under s. 92, if can b2 
brought against him. 

A point oflaw can be taken at any time, and 
though the question whether a suit fallsunder s., #2 
Civil Procedure Oode, is a mixed question of law and 
fact, if all the material facte are on the record, the 
question whether such facts do or do not show the 
trust to bea trust within the provisions of s. 92, 
Civil Procedure Code, is a question of law which can 
be taken at any time. 

Section 92 (2)(h), Civil Procedure Code, does not 
so widen the provisions of s, 92 astomake the section 
not otherwise applicable to suits against strangers 
applicable to such suits. Mulchand Basarmal` v. 
Devigir Motigir (1), explained. Abdur Rahim v. 
Mahomed Barkat Ali (2), followed. 

Where a person whois in possession asserts the 
property is his, but admits that the trustis being 
executed and states it will be executed in the future, 
23 the property isin his possession and he is exe- 
cuting the trust, he is a trustee either constructive 
or de son tort. Ineither case he is not a stranger; 
a suit under s. 92, can therefore, be brought against 


im. 

8S. C. A. against the judgment of the 
ee Judge, Sukkur, dated October 14, 
' 1933. 

Mr. Dipchand Chandumal, for the Appel- 
lants. 

Mr. Srikishindas H. Lulla, for the Res- 
 pondents. 


t 


Davis, J.C.—This is‘an appeal against 
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the judgment of the Assistant Judge pf: 
Sukkur dismissing an appeal agns a ' 
judgment of the Joint Subordinate Judge | 
at Snikarpur in which he granted the res- ` 
pondents adeclaration that the property in 

sujt was trust property and an injunction-: 
against the sale of the properly in execu-, 
tion of the decree. The‘first point taken in 

appeal is that the suit would not lie because. 
the propertyis trust property of a public, 

charitable and religious nature, and the 

suit was in consequences within the provi- 
sions of 8. 92, Civil Procedure Code, and 

the Collector’s sanction to its institution had _ 
not been obtained. To that argument it 

was .replied that this point was not takèn 

in the lower Court, and it could not- be 

taken in the Appellate Court for the first 

time. But a point of law can ‘be taken at 

any time, and though the question whether: 

a suit falls under s. 92, Oivil Procedure 

Code, is, in our opinion, a mixed question 

of law and fact, if all the material facts are 

on the record and the subject of a finding 

by the lower Court, the question whether 

such facts do or do not show the trust to be a 

trust within tke provision of s. 92, Civil Prc- 

cedure Oude, appears to us to be a question 

of law which can be taken-atany time. 


The facts as found by the lower Court are 
that one Jashanmal of Shikarpur purchased 
the trust property in his lifetime and dedi- 
cated it tothe religious and charitub!e pur- 
poses set out in his will. and that the income 
of the property had been utilized for the 
purposes of the trust after the death of.his 
wife Jamnabai who, in herown will, charged 
defendant No. 1, her nephew, who has mort- 
gaged the property to defendunt No. 2, to 
execute the trust according to her husband's 
directions as she had done. There is abund- 
ant evidence to justify the findings of the 
lower Court that the property was properly 


the subject of a charitable and religious 


trust, and indeed this is not disputed by 
the learned Advocate for the respondents, 
who, however, would not commit himself to a 
statement that the trust property was ofa 
private or a public trust. He could say 
nothing more than that it was trust property; 
but the purposes of the trust are’ set out in 
the will of Jashanumal himself and ‘have 
been carefully discussed and considered by 
the trial Judge. In his will Jashanmal 
said: 

“This property will be specially devoted to 
dharmao purposes for ever and nobody will have 
any right to use it for any other purposes. She 
should entrust the management of this: dharmao 
property to some respectable persons so that they and 
their successors should manage'this dharmao, ‘pro 
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Ai and out of the income of this property they 
wil carry on the following dharmao purposes.” 

hese purposes are set out by the learn- 
Sadavrit of 


ed trial Judge as follows: 


Bhugras in the name of Sri Mahadev,: 


Rs 5; for the feeding of birds and beasts, 
Rs. 5. Ofthe balance half is to be used 
for giying financial help towards the ex- 
penses of the marrieges of poor girls and 
one-half for the gowshalla of Baba Gokul- 
das of Aura. There appears to us nothing 
of a private nature about this trust. It is 
in fact essentially the gift of a pious Hindu 
. towards charitable and religious purposes 
-not limited in its scope to certain named 
`- Hidividuals for a limited time but directed 
to the larger wotld beyond his own private 
domain and for all time. [t exhibits the 
bebevolence and charity of a pious and 
charitable. Hindu towards all living things. 
‘Sadavrit’ or acts of daily charity are to be 
performed; alms are to’be given; birds and 
beasts are to be fed, and so on; poor girls 
are to be assisted in marriage. It is true 
one particular gowshalla or shelter ‘for cows 
is to be benelited, but that dues not appear 
to us to render the trust as a whole any the 
less a trust for public, charitable and reli- 
gious purposes. 
us, nor do we thiok that the trust fails be- 
cause of vagueness or uncertainty. It was 
in fact executed without difficulty afrer the 
death of Jashanmal, and to pious Hindus 
the execution of a trust of this nature would 
give rise to no difficulty or uncertainty. 
We have not here a gift tọ dharem simply. 
The objects of the dharam are clearly 
specified. 


This being so, it appears to us clear that 
the property is the property of a trust for 
public, charitable and religious purposes, 
and we think this case itself illustrates the 
wide nature of the provisionsof s. 92, Civil 
Procedure Code, for we have no doubt that 
all parties in the lower Court were purposely 
Silent on the question of the application of 
s. 92, Civil Procedure Code, because it was 
not the wish or intention of any of the 
parties that the trust should be treated asa 
public trust. They wished to deal with it 
unhampered by the publicity such a finding 
would involve, aud we have no doubt that 
the point is only now taken by the appel- 
lants to obtain the dismissal of the suit so 
that hereafter, plaintiff No. 1, the son-in law 
of Jashanmal, and defendant No. 1, the 
nephew of Jamnabai, can come to some ar- 
rangement.for their.mutual benefit. - The 
trial Judge has commented on the evasive 
nature of.the pleadings of defendant No. 1, 
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Nor was it argued before’ -tion against all the defendants 


‘future misunderstanding we would say that 
- there is, in “our opinion, nothing in the 
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and it appears that plaintiff No. 1 was also 
partner of the firm against which the decree 
defendant No. 3 seeks to exee:te for the 
sale of the property was obtained, wh:le 
defendant No. 1's care for the trust can be 
judged by the fact that he has mortgaged 
the property to defendant No. 2. 

But while Mr. Lulla,the learned Advccate 
for the respondents professed to desire only 
that the property should be saved for the 
trust, his arguments appeared to us to be 
strangely in contrast with his professions. 
He argued that the suit did not fall under 
s. 92, Civil Procedure Code, because firstly 
it was not a trust of a public, charitable or 
religious nature, with which point we have 
already deult, and secondly, becausé it 
was a suit only for a declaration, and 
thirdly, it was asuit against a trespasser. A 
Bench of this Court in Mulchand Basarmal 
v. Devigir Motigir (1), has dealt with both 
these questions—the question of a suit for 
a declaration, and the question of a suit 
against a trespasser, but in this case the 
suit is not only against a trespasser. De- 
fendant No. lis nota trespasser, nor is ita 
suit only for a declaration because the 
plaintiff asks for a declaration and injunce- 
To avid 


case of this Court reported in Mulchand 
Basarmal v. Devigir Motigir (1), in whieh 
the effect ofcl. (h) in sub-s. 2 of s. 92, Civil 
Procedure Uode, is discussed in conflict 
with the judgment of the Privy Ccuncil in 
Abdur Rahim v. Mahomed Barkat Ali (2), 
at p. 530, which is there referred to. 
Clause (A) dces not so widen the pruvisions 
of s. 92 asto make the section not other- 
wise applicable to suits aga‘nst strangers, 
applicable to such suits. On p. £30*, in 
Abdur Rahim v. Mahomed Barkat Ali (2), 
their Lordships say: 

“Their Lordships see no reason to consider that 
s, 92 was intended to enlarge the scope of s. 539 by 
the addition of any relief or remedy against third 
parties, 7. e. strangers tothe trust. They are aware 
that the Courts in India have differed considerably 
on the question whether third parties could or should 
be made parties to a suit under a. 539, but the.gene- 
ral current of decisions was tu the effect that even 
if such third parties could properly be made parties 
under s. 439, no relief could be granted as against 
them. In that state of the previous law, their Lord- 
ships cannot agree that the Legislature intended 


(1) 30 5 L R 104; 165 Ind. Cas. 158; A I R 1936 Sind 
179;9 R 587. 

(2) 55 OC 519; 108 Ind. Oas. 361; A I R 1928 P O16, 
a5 LA 96;9P LT 63; 1 L T40 Cal. 19; 27 L W 339; 
32 O W N 482,26 A LJ 464; 54ML J 609; 30 Bom, L 


R 774; 48 O L J 55 (P O). 


*Page of 55 0.—[Ea.] 
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to include relief against third parties in cl. (h) 
under the general words “further or other relief’.” 
and by that pronouncement this Court- is 
bound. But defendant No. lisnot a trespass- 
er. Thoug he asserts the property is his, 
he admitsthat the trustis being executed 
and states it will be executed in the future. 
As the property is in his possession and he 
is executing the trust, he is a trustee either 
constructive or de son tort. In either case 
he isnot a stranger but on his own state- 
ment atrustee. Therefore the suit is not 
against strangers. The fact that the trial 
Judge has only granted an _ injunclion 
against defendant No.3 though the prayer 
was for -an injunction against defendant 
No. 1 which prayer also, it appears, should 
have been granted, had the suit been pro- 
perly brought, does uot appear to us to 
affect the case.. The suit is a suit for a de- 
claration and injunction against all the 
defendants. Thus, in our opinion, the suit 
was properly a suit unders. 92, Civil Pro- 
cedure Oode. The sanction of the Collector 
was not obtained and the appeal must be 
alowed. 


But we cannot allow the matter to rest 
there. It appears that there is bere a valu- 
able property dedicated to publie, 
charitable and. religious purposes in danger 
of being lost to ils dictated purposes by the 
collusive action of p'aintiff No 1 and de- 
fendant No 1, and we think that it is in the 
public interest that the Collector should 
take steps at once to safeguard the pro- 
perty. It will not,as Mr. Lulla said, in his 
last efforts to avoid the action we proposed 
-to take, necessitate the question of the 
nature ofthe trust being argued in three 
Courts. We have found that the property 
in suit is property of a public charitable 
or religious nature, and that question is 
now res judicata between the parties or 
- their- successors in-title. “If then the Gol- 
lector were to take legal proceedings to 
` safeguard this property, action in the Courts 
would be much simplified. It is perhaps 
- only fair to Mr. Lulla to point cut that 
when allhis efforis to prevent the Court 
_ deciding that the property was trust pro- 
-perty of a public, charitable or religious 
nature had failed, he stated that if we 
would only so decide and senda copy of 
-our judgment to the Collector, he would be 
perfectly content. For the reasons.we huve 
given, however, we direct a copy of our 
_ judgment to be sent urgently to the 
Collector so that he can. take such steps 
as he thinks proper to safeguard the 
property, The appeal, therefore, is allowed, 
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the decree of the lower Court reversed anf 
the suit dismissed. As to costs, our ordér 
is that each party shall bear his own costs. 
throughout. | 


D. Appzal allowed. 


@ 
PESHAWAR JUDICIAL COMMIS- 
_ SIONER'SCOURT ` 
Criminal Appeal No. 230 of 1937 
June 23, 1937 
Atmonp, J.C. anp Miz Amman, A.J. O.. 
MOHTASHAM ASLA M—APPELLANT 
Versus ` l 
EMPEROR — RESPONDENT 
Penal Code (Act XLV of 1860), ss. 441,97—Insult 
or annoyance inevitable consequence of trespass— 
Intention to insult or annoy, if can be presumed— 
Accused concealing his presence — Such intention, if 
can be presumed—Accused entering house of woman 
with deadly weapon to commit cognizable offence— 
Woman not known to be of low character—Any person 
if can arrest accused and cause death, if necessary— 
Right of private defence, if available to accused— 
Frontier Crimes Regulation (III of 1901), s. 38. 
Where insult or annoyance isthe inevitable con- 
sequence of the trespass committed by an accused, 
then he must be presumed to have intended to insult 
or annoy, but where the insult or annoyance is only a 
remote consequence ofthe trespass and the accused 


. has done everything in his power to avoid his pré- 


sence being known to the person in posession, it 
cannot be said that he had an intention to insult or 
annoy the person in possession. Suleman v. Emperor 
(3), followed. 

Where there isnothing to suggest thatthe woman 
into whose house the accused had entered was of low 
character and where it could reasonably be suspected 
that the offender had entered the house either to 
commit theft or rape or any otheroffence, any per- 
son is justified in trying to arreat the accused and if 
he is armed with a dagger, they would be justified in 
causing his death, if necessary. Under s. 38, Frontier 
Crimes Regulation they would be committing no 
offence when they assault him and under the provi- 
sions of s. 97, Penal Oode, the accused has no right of 
private defence against them. 


Cr. A.from an order of the Additional 
Te Judge, Peshawar, dated May 25, 
Mian Samiuddin, for the Appellant. 

Sardar Raja Singh, fcr the Crown. 

Mian Ziauddin, for the Petitioner. 

Almond, J. C.—In this case Mohtasham, 
aged 30, has been convicted under s. 302, 
Indian Penal Code, for the murder of 
Shamasul Haq, aged 32, by stabbing him 
with a dagger at about midnight on 
March 30-31, 1936, and has been sentenced 
to transportation for life. He has also been 
convicted of an offence under s. ` 458, Indian 
Penal Code, for having entered a hoase in 
the possession of Zardad, P. W., with 
intent to insult or annoy Zardad at the 
same time and the same place. The medical 
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eviMence shows that the deceased Shamasul 
Ha@ had the following injuries: (1) A 
seratch half an inch long on the right 
thumb. (2) A stab 1"x1-6" on the left 
side of the body over the lower ribs. (3) A 
stab 1-2"x1-6" on the left arm. (4) Two 
stabs 14" x4" in length on the outer side of 
the front of the left thigh. Death ensued 
as the result ofinjury No. 2 on April 1. 
The accused was also medically examined 
and was found to have three slight injuries 
caused by blunt weapons and corresponding 


' In age to the time of the ofence 


The story for the prcsecution is to the 
following effect: Musammat Zarshi, the 
sister of Zardad, became a widow some 
years ago and went to live with her minor 
daughter in the house of Zardad. Zardad 
used to sleep in the baithak of Shamasul 
Haq At midnight on the day of the occur- 
rence Mohammad Yusaf Chowkidar was go- 
ing on his rounds in the village, when he 
saw aman entering into the house occupied 
by Musammat Zarshi. He went to the 
baithak of Shamasul Haq and informed 
Zardad. Two parties were formed of the 
men who were sleeping in the baithak and 
they proceeded to the house where Zarshi 
was living, by two different routes. In one 
party were Zardad, Shamesul Haq and the 
Chowkidar ; in the other were Habibul Haq, 


- brother of the deceased, Shahzada and 


Fazal Mir. On reaching the courtyard 
Zardad ordered his sister to open the door 
of the room. Ske did so and Zardad entered 
the room. He struck a match and saw 
Mohtasham sitting in a corner of the room 
with a dagger in hishand. Zardad tried to 
strike at him with a light stick which Le 
was carrying but tLe stick struck the roof 
of the room and Mohtasham rushed out of 
the kotha carrying the dagger in his hand. 
Shamasul Haq, who was near the door tried 


' to arrest him but was attacked by Mohta- 


sham with a dagger and stabbed. Shamasul 


, Haq repelled the attack with a stick which 
‘he was also carrying. Eventually Mohta- 


sham made gcod his escape by jumping over 


' a low wall onthe eastern side of the court- 
‘yard. As he did so, he was also struck by 
‘+ Mohammad Yusaf Chowkidar. 


The three 
men who had proceeded tothe house by 
the other route also witnessed the occur- 
rence but were not in time to secure the 


“arrest of the accused. Shamasul Haq was 


carried back to his batthak and a report 
was made to an Assistant Sub-Inspector 
who happened to be present in the village. 
He recorded a dying declaration of Shamasul 
Haq and sent him to the hospital. That 
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dying declaration gives an account of the. 
affair as has been described above. He 
searched for the accused in the villaga but 
could not find him. A second declaration 
to the same effect was recorded in h spital 
by a Magistrate. These two dying decla- 
rations have been proved in Court and in 
addition the persons who accompanied 
Shamasul Haq have also given evidence in 
support of the prosecuticn case. The 
acccsed pleaded not guilty and said that 
he had been falsely charged by Shamasul 
Haq because his uncle had given evidence 
against the two brothers of Shamasul Haq 
in a murder case as the result of which 
they were hanged. He further pleaded that 
on the night of the occurrence he had been 
to the neighbouring village of Shiva and 
in support of his alibi he produced three 
witnesses. The four assessors unanimously 
found the appellant guilty of the two offences 
charged against him, and that finding was 
accepted by the learned Additional Sessions 
Judge. He found that in entering the 
room occupied by Musammat Zarshi the 
accused was guilty of an offence under 
s. 458, Penal Code, and in this connection 
he followed the authority of a ruling of the 
Bench of this Court reporied as 58 J. R. 
He found that in these circumstances the 
deceased had the right to arrest the appel- 
lant under the provisions of s. 29, Criminal 
Procedure Code, and accordingly denied to 
the accused the right of private defence 
which was claimed by his Counsel. 


Learned Counsel who has appeared on 
behalf of the appellant before us has put 
forward a theory that it wes Sbamasul Haq 
who had entered into the house of Vusammat 
Zarshi, that he was caught thera by Zardad 
who stabbed him as hé ran away, that the 
two of them compromised the case after- 


‘wards and decided to charge Mohtasham 
-who happened to be an enemy of Shamasul 


Haq. In support of this theory he points 
to the fact that there was a trail of blood 
between the place where Shamasul Haq is 
said to have attacked the appellant and the 
low wall over which the appellant eventual- 
ly made good his escape. He says that this 
trail of blocd could not have been due to 
the blocd of the appellant as no open wounds 
were caused-tohim. The argument is based 
on the allegstion that according to the 
prosecution evidence Shamasul Haq fell at 
the spot where he was first stabbed by the 
appellant. There is nothing in the prose- 
cution evidence to show that Sbamasul Haq 
fell at the spot where he was attacked and 


-. 
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it is more than likely that he pursued the 
appellant to the wall of the courtyard. 

The other point on which learned Counsel 
bases his theory is that the Police did not 
conduct a house search of the appellant 
`- immediately after the offence. It does not 
appear that there was any necessity for 
_ them to doso. All that they wanted was 
to secure the arrest of the appellant. They 
apparently went to his house and found him 
absent. 

On the facts, we have no doubt what- 
ever that the findings of the learned Ad- 
ditional Sessions Judge are correct. We 
now turn to the legal aspects of the case. 
We have considered the previous ruling of 
this Court reported as 58 J R and we are 
unable to agree with the principles which 
were laid down in that case. In that case 
a man had entered a room occupied by an 
adult unmarried girl with intent to have 
sexual intercourse with her, with her consent 
on a night when her brother, the owner, 
was absent. The accused was caught by the 
girl's relatives and it was held that the ac- 
cused must be presumed to have had an 
intention to insult or annoy the brother of 
the girl. Several rulings were referred to 
in the course of that jugdment. These of 
the Allahabad and Madras High Courts 
were not approved ani twa cases of the 
Punjab Chief Court were referred to. The 
first of those wasa Full Bench ruling re- 
ported as Ram Saran v. Emperor (1). The 
facts of that case do not appear to have 
at all similar to the facts in 58J R. In 
Ram Saran v. Emperor (1) the accused had 
entered a room in the possession of the 
complainant by breaking the lock of 
the room under a claim of title. The 
second Punjab case referred to is reported 
as Jiwan Singh v. Emperor (2) in which the 
facts were similar to those. of 58 J R and 
the principles laid down in that judgment 
were approved in 58 J R. Skortlv before 
the judgment was delivered in 58 J. R. the 
question had again been considered by a 
Division Bench of the Lahore High Court 
ina case reported in Sulemanv. Emperor 
(3), and the Judges who composed that 
Bench definitely dissented from the views 
which had been taken by the Single Judge 
in Jiwan Singh v. Emperor (2). The gist 
of the principles lad down in the last of 
the Lahore rulings was to the effect that 

(1) 12 P R 1906 Or; 4 Or. L J 293; 54 P L R 1907 Or. 


F B). 
(2)17 P R 1908 Or.; 8 Cr. LJ 488; 32 P W R 1908 


Or. 
(3) A IR 1926 Lah. 600; 98 Ind. Qas. 871; 27 Or. Li 
J 1015,.27 P L R 385, l 
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‘where insult or annoyance was the inefit- 


able consequence of the trespass commifted 
by an accused, then he must be presumed 
to have intended to insult, but where -the 
insult or annovance was only a remote 
consequence of the trespass and the accus- 
ed had done everything in his power to 
avoid his presence being to the p€®rson in 
possession, it could not be said that he had 
an intention to insult or annoy the person 
in possession. This appears to us to -be 
the correct interpretation to be placed upon 
s. 441, Indian Penal Code, and is the one 
now adopted by all the High Courts 
whose rulings have been cited before us. 
We, therefore, find that no offence was com- 
mitted under s. 458, Indian Penal Code. - 
It remains fo be seen whether in the 
circumstances the accused had a right of 
private defence against Shamasul Haq and 
his companions. Under s. 38 of the Frontier 
Crimes Regulation, any private person may 
arrest any person who bas been concerned in 
any cognizable offence or against whom a 
reasonable suspicion exists of his having 
been so concerned and gives‘the person 
who is effecting the right to cause death 
if the person whom he is arresting resists 
or evades arrestin such circumstances as 
to afford a reasonable ground for believing 
that he intends to use arms to effect his 
purpose. Applying these provisions to the 
facts of the present case, it is clear that 
Shamasul Haq and his companions had ia 
reasonable suspicion that the appellant had 
entered the house of Musammat Zarshi to 
commit a cognizable offence, althongh he 
had not actually done so. They were un- 
aware of the identity of the man who had 
entered. There was apparently nothing.to 
suggest to them that Musammat Zarshi was 
a woman of low character and they could 
reasonably suspect that the offender had 
entered the house either to commit theft.or 
Yape or any other offence. They were 
justified in trying to arrest the accused and 
as he was armed with a dagger, they would 
have been justified in causing his death, if 
necessary. They were, therefore, committ- 
ing no offence when they assaulted the ap- 
pellant and under the provisions of .s. ‘97, 
(Indian Penal Code, appellant had no right 
of private defence against them. 
For these reasons we accept the appeal 
to the extent that weset aside the convic- 
tion of the appellant under s. 458, Indian 
Penal Code, and the sentence passed upon 
him under that head of the charge and 
acquit him of that offence. We maintain 
the conviction under s. 302, Indian Penal 


ath enn 


si ANN BHUSANGA v. RAMA BHÜJANGA (BOM.) 
Cod, and the sentence passed upon the ap-~ | 


peliqnt. 
N. Conviction altered. 


BOMBAY HIGH COURT 
Firgt Civil Appeal No. 313 of 1934 
January lä, 1937 
N. J. Wapta anp Divatia, JJ. 
ANNU BHUJANGA CHIGARK— 
APPELLANT 
, veTSUus 
RAMA BHUJANGA CHIGARE— © 
RESPONDENT 
Succession Act (XXXIX of 1925), s. 68—General 
Clauses Act (X of 1897), s. 3—" Sgn “, in s. 63 
(3), if includes mark by wbliterate person—Illiterate 
witness atiesting will by making his mark—Attesta- 
tion, if valid. 
‘Under its definition ins.3 of the General Clauses 
Act, the word ‘sign’ includes the making of 
a majk .in the case of a illiterate persons the 
word ‘sign’ in s 63 (c), Succession Act, should be 
interpreted in the light of its definition ia the 
Geneial Clauses Act, 12 view ots. 4 of that Act. 
Where, therefore, an illiterate witness attests a will 
by putting his thumb-mark,the attestation is valid. 
Maikoo Lat v.Santoo (3) and Nagamma v. Venkat- 
ramayya (4), followed, Nitya Gopal v. Nagendra 
Nath (4) and D. Fernandes v. R. Alves (2), distin- 
guished. _ 
F. O. A. from the decision of the Dis- 

trict Judge, Belgaum, in Letters of Admi- 
nistration No. Y o1 1933. 


Mr. K. G. Datar, for the Appellant. 
Mr, B. D. Belvi, tor the Respondent. 


Divatia, J.—lhis appeal arises under 
the Succession Act of 1925 and is preferred 


-by the opponent in an application ior 


Letters ot Administration to ihe estate of 
One Buujanga who made a will dated May 
40, 193%, in the petitiuner’s favour. ‘Lhe 
opponené who is the petutioner’s brother 
contends that tne will 18 mot valid inas- 
much as the two attesting witnesses bad 
not signed their names but had only made 
their thumb impressus, and therefore 
the provisions ot s. bö, cl. (c), Succession 
Act ot 1925, were not tulilled. According 
to him, it was mecessaly under that section 
that each of the attesting witnesses shall 
sign in the presence of the testator, which 
means that Be must put down hiv name in 
his handwriting and not merejy aihx his 
mark or thumb impression. ‘ihe learned 
Judge has not accepied this contention 
and bas held that the word ‘sign’ includes 
the making oi a mark, in the case of 4 
person unable to write his name, as 


‘détined iri the General Clauses Act of 109/. 
[pe definition of the wold ‘sign’ there is 
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as follows: 

“Sign’ ‘with: its grammatical variations and 
cognate `~, expressions, shall, with reference to a 
person who is unable to write his name, include 


‘mark’, with its grammatical variations and cog- 
nate expressions. ” 


The learned Judge was of the opinion 
that this Act was enacted in 1897 and 
under s. 4 thereof, the definition of ‘sign’ 
applies to all Acts of the Governor-General 
in Council and Regulations made on or 
after the 14th day of January 1887, unless 
there is anything repugnant in the subject 
or context. ‘The Succession Act of 1920 
was enacted after 1887 though the pre- 
vious Succession Act of 1805 was before 
that year and on that ground the learned 
Judge distinguished the case relied upon 
on behalf of the opponent, viz. Nitya 
Gopal v. Nagendra Nath (1) which laid 
down that under s. 50 ofthe old Succes- 
sion Act, which is similar tos. t3 of tre 
present Act, it was necessary that the 
attestors should sign their names and not 
merely put their marks thereon. He, there- 
fore, heid that the word ‘sign’ in the present 
Succession Act was governed by the detni- 
tion of that term in the General Clauses 
Act with the result that the attestation of 
the will was valid and that the will was 
proved. The present appeal is preferred 
by the opponent against the order to issue 
Letters of Administration. Two arguments 
have been urged on behalf of the appellant 
before us. ‘I'he first argument is that this 
deed is not a will because itis stated in 
one of the clauses thereof that the testator 
had given certain land that day to the 
petitioner to be enjoyed from generation 
to generation and that as it was meant 
that the deed was to come into operation 
on that very day and not after his death, 
the document was not a will. There is no 
substance in this argument. What the 
testator meant was that by this document 
which he was executing on that day he had 
given that land to the petitioner, and the 
document read as a whole clearly shows 
that it was a will and was tocome into 
operation after his death. 

The second argument is the same as 
was urged in the lower Court, and the 
learned Advocate on behalf of the appellant 
has relied upon the decision in Nitya 
Gopal v. Nagendra Nath (1) quoted by the 
lower Court in its judgment, and also a 
Similar decision- of our High Court in 
D. Fernandes v. R. Alives (2). The gist 


of this argument ‘is that there is a dif- 


1) 11 O 429, 
) 2 B 382, 
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ference between the wording of cls. (a) 
and (b) of s. 63 and cl. (c) thereof. In 
els. (a) and (b), with reference to the 
testator, it is provided that the testator 
shall sign or shall affix his mark to the 
will, while in cl. (c) it is stated that each 
of the attesting witnesses shall sign the 
will in the presence of the testator, and 
the argument is that the Legislature 
wanted to make a distinction between 
signing and merely makingamark. Other- 
wise, the difference of phraseology could 


not be explained. It is true that both the: 


decisions relied upon on. behalf of the 
appellant support this contention: But both 


of them were before the present General- 


Clauses Act which gives the definition of 
‘sign’ as including the making of a mark 
in the case of illiterate persons while the 
previous General Clauses Act did not con- 
tain any definition of the word ‘sign’. 
Under s. 4 of this Act, this definition would 
apply to that word occurring in all the 
enactments of the Governor-General ino 
Council from the year 18387, unless there 
is anything repugnant in the subject or 
context. The question therefore, is, woether 
there is such repugaance in the subject or 
context as would make the definition of the 
word ‘sign’ jnapplicable to that word oc- 
curring in s. 63 of the present Succession 
Act. There is a very recent Full Bench 
decision of the Allahabad High Court on 
this point in Maikoo Lal v. Santoo (3). 
It is held in that case that a will is 


validly attested within the provisions of 


gs. 63, Succession Act, if the attesting wit 


nesses have merely affixed their mark to- 


the will. The Court was of opinion that 
s. 63, Succession Act, was drafted in a 
Careless manner and the ambiguity arose 
from such careless draftsmanship, and 
that .of the two possible interpretations, it 
was more in consonance with reason, com- 
mon sense and convenience that the word 
‘sign’ should include not only the signature 
containing the name but also a mark of 
the person attesting if he is illiterate, and 
one of the reasons given for preferring this 
view is that in England attestation can 
also be made by a person by affixing his 
mark. Much more so should it be in India, 
where a large majority of persons in 
Villages is illiterate. 


There is another recent decision of the 
Madras High Court in Nagamma v. Ven- 


(3) A I R 1936 All. 576; 164 Ind. Cas. 298; (1936) 
ALJ 782; 58 A 4064; 1986 AL R 730, SRA 
143 (F B). z> 
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katramayya (4). There the same point fas. 


iia 
ii iG., 


been discussed though not with refere#tce 


to s. 63, Succession Act, but to the fe~ 


finition of the word ‘attest’ occurring in 
s. 3 of the present Transfer of Property 
Act. The provisions in both these sections 
are the same and therefore the reasoning 
in the Madras case would’ apply also to a 
case falling under s. 63 of the *%present 
Succession Act. There also, the Court 
held that the word ‘sign’ used in s 3, 
Transfer of Property Act, with reference 
to an attesting witness, must be taken to 
be governed by the detinition of that word 
in s. 3, cl. (52), General Clauses Act of 1897, 
and to include a mark with reference to a 


person who is unable tu write hig name. - 


This view has been followed inthe Allah- 


abad Full Bench decision. 7 

After considering the arguments for and’ 
against the two different constructions to, 
be put upon the word ‘sign’, it appears to. 
us that the decisions of the Madras and: 


Allahibad High Courts are correct. The 
detinition in tne General Clauses Act of. 
1897 does apply to the word ‘sign’ in 
s. 63 of the present Succession Act. 
probable that the Legislature, when it 


retained s. 50 ofthe old Succession Act, in| 


s.63 of the present Succession Act, had in 
mind the two decisions of the Bombey and 


the Oaleutta High Courts quoted above as. 


also the definition of ‘sign’ in the present 
General Clauses Act; but still it did not 
make any change in the wording of the 
section. It seems to us that the reason 
why no such change was made is not that 
the Legislature meant that these two deci- 
sions should remain good law even after 
the word ‘sign’ was defined in the General 
Clauses Act on the ground that that 
definition was repugnant to the context 
with reference to s. 63, but that no 
change was necessary because the word’ 
‘sign’ was meant to be used in that secticn 
as defined in the General Clauses Act, and 
that a clear distinction was intended ‘be- 
tween the acts of a testator aud an attestor: 
The reason for making that distinction 
seems to be well-founded. The legislature 
wanted to make it clear that -a testator; 
even though literate, should be allowed to 
execute a valid will be making his mark 
only as he might be physically very weak 
to write his name. Even if he is unable 
to make his mark, when,.for example, his 
hands are incapacitated, it is furtuer pro- 
vided that the will may be signed by 
_ (a) 58 M 220; 154 Ind, Cas. 777; A I R 1935 Mad 
178; 68 M L J 191; 40 L W 937; 7 RM4 > 
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Borbo other person in his presence and by 
his direction. Under its definition in the 
General Clauses Act, the word ‘sign’ does 
not include the making of a mark in the 
case of a lilerate person and it was, there- 
fore, necessary to add the words ‘or shall 
affix his mark’ in the case of a testator, 
while in the case of an attestor, this addi- 
tion w® not necessary as it was meant to 
be provided that a mark was to be made 
only by a person who is unable to write 
his name, i. e.n illiterate, and that in his 
case, the word ‘sign’ as defined in the 
General.Clauses Act would be sufficient as 
it would include a mark by an illiterate 
persun, 

On this view it is not necessary to 
ascribe careless draftsmanship to the Legis- 
lature as has been done in the above- 
mentioned Allahabad decision. But even 
assuming that this viewis not correct, we 
agree .with that decision that the word 
‘sign’ in s. 63, should be interpreted in 
the light of its definition in the General 
Clauses Act, and that there is no repug- 
nancy in the context. The main purpose 
of attestation is that the attestor should 
be present and should be assured of what 
he sees or what the executant acknow- 
ledges before him about his execution of 
the document and that can be recorded by 
an illiterate attestor making his mark or 
thumb impression on it. The two cases, 
D. Fernandez v. R. Alives (2) and Nitya 
Gopal v. Nagendra Nath (1) could be dis- 
tinguished on the ground that there was 
no definition of the word ‘sign’ in the 
General Clauses Act then in force while in 
the present Act there is a definition. which 
applies to-the present Succession Act. The 
order of the lower Court is confirmed and 
the appeal is dismissed with costs. 

N. J. Wadia, J.—I agree. 

D. i Appeal dismissed. 
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Criminal Appeal No. 1364 of 1936 
February 12, 1937 
-  ÅDDISON AND Din MOHAMMAD, JJ. 
HASTA [SMAIL anp oragrs—Convicots— 
APPELLANTS 
VvETSUS 
EMPEROR— RESPONDENT 
Criminal trial—Evidence—Document—Proof of— 
Person producing it not writer nor one on whose 
behalf it was written—Whether tantamount to proof 
—Certified copy of Police report—Admissibility— 
Penal Code(Act XLV of 1860), s. 300 (4)--Cl. (©, 
applies only when no other clause applies. 
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' Mere production of a document is not tantamount 
to proof, especially when the production is by a 
person who is a neither the writer of the document 


nor the person on whose behalf the document has 
been written. 


A mere certified copyfrom the Police records does 
not prove itself inthe sense that its contents do not 
require further proof before being used. Consequent- 
ly in the absence ofany legal proof of this document 
it isunfair forthe Public Prosecutor to produce the 
document and improper for the Judge to allow 
him todo so. 

Clause (4) of s. 300, Penal Oode, comes into play 
only if no other clause applies and where the- 
intention of the assailants as inferred from the 
result of their act could at least be that of causing 
such bodily injuries as the assailants would 
have known to be likely to cause the death of 
their victim, the invocation of cl, (4) is altogether 
erroneous. Barkat-ullah v. Empress (i) and Peoples’ 
Bank of India, Lid. v. Narain Das-Bhagwan Das (2), 
referred to. 


-Cr. A. from an order of the Sessions Judge, 
Lahore, dated November 19, 1936. 

Mr. Abdul Haye, for the Appellants. 

Mr. D.C. Kalli, for the Government Ad- 
vocate, for the Crown. 

Din Mohammad, J.—This judgment 
will dispose of Criminal Appeals Nos. 1364 
and 1335 of 1936. Oriminal Appeal No. 1364 
has been presented by Hasta, Rahmat 
and Taja, while Criminal Appeal No. 1365 
has been presen‘ed by Sadiq. They along 
with two other persons, Nawab and Amir, 
brothers of Hasta, were tried before the 
Sessions Judge, Montgomery, for having 
caused the death of one Kamiru during the 
course of a riot. They were acquitted of the 
charge of rioting but were convicted under 
s. 302, Indian Penal Code, and sentenced 
to transportation for life. Their co-accused 
were acquitted. 

The case for the prosecution is that the 
deceased, who was á notorious bad - char- 
acter aud a confirmed rogue was suspected 
of carrying on: with Musammat Fateh, a 
married daughter of Hasta, and that owing 
to the grudge that the members of Hasta's 
family bore towards the deceased on account 
of this misconduct of his as well as on 
account of certain other domestic disputes 
arising from the exchange marriages that 
had taken place between the family of the 
complainant and that of the accused, the 
accused in cOmpany with three other per- 
sons set upon Kamiru and beat him to 
death. Those three persons were Ghulam, 
Bakhtawar and Anwar. They were not, 
however, sent up by the Police. This occur- 
rence was said to have been witnessed by 
Machhia and Amir, brothers of the deceas- 
ed, Ahmada, son of Machhia and Najabat, 
a cousin and,brother-in-law of the deceased, 
besides Chaugatta and Mughle, who, hows 
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ever, have been disbelieved by the Sessions 
Judge. It was further stated that the two 
-batenes of the assailants, one consisting of 
five persons including the four appellants, 
“and the other cousisting-of four persons, 
all of whom have been acquitted, lay in 


ambush near the havelt of one Said and - 


aš soon as tle deceased came into sight, 
rushed upon him and assaulted him with the 
different weapons that they were holding. 
This story, too, has been discarded by the 
Sessions Judge. _ 
The defence, on the other hand, alleged 
‘that the deceased visited the house of 
Hasta at bed time with the object of 
stealing his mare and that he was detected 


in the course of removing the chain from ~ 


the mare's feet. Thereupon an alarm was 
raised by Hasta and his sop. Kahmat which 
attracted many people to the spot and all 
the persons assembied there catised in- 
juries to the deceased in the exercise of the 
right of private defence of Hasta's property 
and person. This version also has been 
disbelieved by the-Sessions Judge, and 
Counsel for the appellants has not referred 
to it before us. 


The only point that has been raised” 


before us is that in view uf the unsatisfac- 
tory nature of the prosecution evidence as 
weil as in view of the fact that the prose- 
cution has been found by the Sessions 
Judge to have introduced exaggerations 
and improvements in their story and pre- 
sented it in a varnished manner with a 
view to implicate innocent persons, it is 
unsafe to convict those of the appellants 
who do not admit their presence there. 
Aiter hearing Counsel on both sides, we 
are disposed to hold that the position 
taken up by the appellants’ Counsel is 
sound. As stated above, even the Police 
did not consider that three of the’ persons 
originally implicated by the relatives of the 
deceased were in any way involved in the 
affair. a 

Besides the three persons fotind innocent 
by the Police, the Sessions Judge has given 
the benefit of the doubt to two more 
accused persons who were the brothers of 
Hasta, The two appellants on whose behalf 
this argument is advanced are decidedly 


more remotely related to Hasta and would,’ 


therefore, be. less likely to be present at 
the spot than his own brothers who have 
been acquitted. The prosecution evidence 
consists of interested persons alone and the 
only two disinterested pereohs who were 

roduced to Gorroborate them have heen 
fgund to be unreliable. In: these circum: 
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stances, we consider that the two appellan®, 
Taja and Sadiq, are also entitled to fhe.’ 
benefit of the doubt. They may or may not; 
have been there; but it is difficult to hold- 
onthe testimony before us that they were 
there. We accordingly acquit both Taja. 
and Sadiq. 

So far as Hasta and Rahmat afe con- 
cerned, we find no reason to interfere. 
either with their conviction or sentence. 
Whatever the origin of the attack, we do! 
not consider thet either of them could.be. 
convicted of any less serious offence. They 
have admitted their presence at the spot, 
and although Rahmat has dissociated him- 
self from the beating administered to 
Kamiru, Hasta has not made a very ‘clear 
statement in that respect, We are con~ 
vinced that even if there were other’ pers 
sons there, these two ‘appellants did 
partake in the attack on Kamiru. . Even, 
if it were believed that Kamiru had ‘tres- 
passed into the house of Hasta with the; 
object of stealing his mare, the case of: 
these accused, in the absence of any reli- 
able evidence, will not fall under any of 
the general or special exceptions specified 
in the Penal Code. The post mortem, 


examination revealed at least 44 injuries 


on the body of Kamird, including two 
injuries on the head. Several of his ribs 
were found fractured and his legs, arms, 
face, lips, buttocks and thighs were all 
injured. We have considered the defence 
evidence produced by these’accused persons 
but we are not impressed by it. In these 
circumstances, there is no doubt whatever 
that the sentence of transportation imposed 
on them was amply justified. We accord- 
ingly dismiss the appeal and confirm their 
sentence. . Eog 

Before concluding, we wish to draw the 
attention of the Sessions Judge to some 
matters appearing in his judgment where 
we consider he has-evidently gone wrong. 
In the course of his judgment, he has 
referred to the contents of a document, 
Ex. D. B, which was said to have been 
“produced and proved by the Sub-Inspec- 
tor.” . It was a petition alleged :to have 
been made by one Ghaus, arelation of the 
accused, to the Superintendent of Police, 
This reference to the contenis of the 
document was clearly unwarranted in law. 
The method of proving a document is de- 
tailed-in the Evidence Act and that is the 


only method to be followed when a docu- 
ment is intended to be_ proved.: Mere 


production of a document is not tantamount 
to proof, especially when the production ia 
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by a person who is neither the „writer of 
tha document nor the person on whose be- 
half the document has been written. It this 
case, the document was alleged to have been 
written on behalf of one Ghaus by a person 
whose name has not been disclosed. Neither 
of them was produced in the Court of the 
Sessions Judge and these were. the chief 
persons who could prove the contents of 
the document. The Sub-Inspector could 
only prove the existence of the document 
and not its substance. It was, therefore, 
unjustifiable int law on the part of the 
Sessions Judge to have referred to this 
document at all. We do not think that he 
was in any way influenced by it, but all the 
same he should not have referred to its con- 
- tents when the document had not been 
legally proved. 

Another document which has been illeg- 
ally used is a certified copy of a Police 
report said to have been produced by the 
Public Prosecutor after the close of the 
prosecution evidence. The report was 
alleged to have been made by a prosecu- 
tion witness named Machhia. It appears 
from the judgment of the Sessions Judge 
that Machhia was not questioned about 
this report nor was the report proved in 
any other manner. In the absence of any 
legal proof of this document it was unfair 
for the Public Prosecutor to have produced 
the document after the close of the pro- 
secution evidence and improper for the 
Sessions Judge to have allowed him to do 
80. A mere certified copy frum the Police 
Tecords does not prove itselfin the sense 
that its contents do not require further 
proof before being used. Another matter 
on which we consider the Sessions Judge 

a8 gone wrong is the use of el. 4thly, 
se 300, while convicting the accused. It 
has often béen pointed out by this Court 
that this clause comes into play only if 
no other clause applies and in a case like 
this where the intention of the assailants 
as inferred from the result of their act 
could at least be that of causing such bodily 
injuries as the assailants would have 
‘known to be likely to cause the death of 
their victim, the invocation of cl. 4thly 
was altogether erroneous. We would bring 
to the notice of the Sessions Judge Barkat- 
ullah v. Empress (1), which is a leading 
authority on the subject of culpable 
homicide as well as Peoples’ Bank of India, 
Lid. v. Narain Das Bhagwan Das (2) where 
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a Division Bench of the Ohief Court has 

made pertinent remarks in relation to 

cl. 4thly s. 300. 
Further, the Sessions 


Judge, while 


enumerating the injuries found on the 


person of Kamiru, pointed out that two 
of the injuries were located on his head. 
Later, while discussing the gravity of the 
offence committed by Kamiru's assailants, 
he remarked that the assailants deliberately 
avoided attacking his vital parts. We do 
uot think that this remark was justified 
in view of the fact that two of the injuries 
were located on Kamiru’s head and in our 
view ‘head’ isa vital part of the body. The 
word ‘vital’ in relation to parts has been 
defined in the Oxford Dictionary as 
“essential or necessary to life ; perfurming 
the functions indispensable to the main» 
tenance of life’ and we do not consider that 
it is justifiable to preclude ‘head’ from that 
category. 


oD Appeal dismissed. 
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Oriminal Appeal No. 1213 of 1936 
November 26, 1936 

Youne, O. J. AND MONROE, J. 

“BACHNA SINGH AND ANoTaER— 
APPELLANTS 
l VETEUS 

BMPEROR—Oppositg Party 
Penal Code (Act XLV of 1860), 5s. 302—Persons 
armed with spears— Killing deceased to pulp with 
lathi end of spear and not using sharp end—Inten- 
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tion—O fence, if murder. , 
ere men armed with weapons like spears refrain 
from using the sharp end but beat to pulp the victim 
with the lathi end, they can be found guilty of mur- 
der, Where people, as in this case, killa man by 
beating him on all parts of the body with weapons 


‘like lathis, the inevitable inference is that they in- 


tend to kill or know that such a beating is likely to 
cause death 


Or. A. from an order of the Sessions Judge, 
Ferozepore, dated October 17, 1936. 

Mr. Maktab Singh, forthe Appellants. 

Mr. Sleem, for tne Crown. 


Young, C. J.—Bachna and Balu, togethér 
with two others, are alleged to have mur- 
dered a Brahman named Plast Ram. 
Bachna and Balu were tried by the learned 
Sessions J udge of Ferozepore and sentenced 
to death. ‘I'he other two were not known 
and were not before the Court. This 
murder took place in the early morning of 
June 19, 1936. Plast Ram, his brother 
Paras Ram, and a siri of theirs, named Ali 


‘Bakhsh, proceeded to their field carrying, 
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manure from the village. They started 
just before sunrise and had taken one load 
of manure to the field and emptied it and 
were returning when, it is alleged, the 
two accused and the two others attacked 
them from a graveyard. 
were armed with spears, that is lathis with 
attachable spear heads. They prodded 
Plast Ram with epears while he was sitting 
in thecart. Hethen jumped out and ran 
away. They pursued him and caught 
him in a very short space and then pro- 
ceeded to give him @ most merciless 
beating. They were careful after the 
prodding in the cart, however, to use their 
spears as lathis. 

The evidence consists of that of four eye- 
witnesses, Paras Ram and Ali Bakhsh, who 
were in the cart with Plast Ram, and two 
other villagers, Sandhura and Giddar, who 
were also engaged in manuring their fields 
that morning and who say that they saw 
the whole occurrence. The general criticism 
of Counselin this Courtis that these wit- 
nesses were not at the scene of the occur- 
rence. That Dalip Singh, the zaildar, is 
an enemy of Bachna because, Counsel 
alleges, Bachna beat Dalip Singh, and that 
Dalip Singh and Jowala, another enemy, 
have concocted this whole story ‘and pro- 
duced these witnesses. We may say at 
once that there is no foundation for this 
allegation against the zaildar. There is 
no proof on the record that Bachna ever 
beat the zaildar. In any event Paras 
Ram and Ali Bakhsh both would probably 
be with Plast Ram engaged in manuring 
their fields. We see no reason to doubt 
that Paras Ram and Ali Bakhsh were witli 
‘Plast Ram in the car. Cause has been 
proved for Sandhura and Giddar to give 
‘false evidence in this case against Bachna 
‘and Balu. We are satisfied, therefore, with 
the: evidence of all the four eye-witnesses. 
Counsel has made a great point that the 
spear wounds are only four out of more 
‘than forty injuries, but it is perfectly 
clear to us what happened. Paras’ Ram, 
who was certainly in the cart, and who says 
himself that he was injured and this is cor- 
roborated by the medical evidence—says 
that Bachna and Balu gave spear thrusts 
while Plast Ram was still inthe cart. Those 
‘were the only thrusts, in our opinion, which 
‘were made by the sharp ends of the spears. 
“The medical evidence shows that Plast Ram 
received punciured wounds in the legs. 
He was obviously speared in that fashion 
in order to get him out of the cart. Once 
-he was out of the cart the rest of the 
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injuries were given with the lathi part of te 
spears 

Oounsel also alleges that this unde 
took place in the dark and that, therefore, 
no one knew who were the murderers. We 
see no reason to doubt the evidence that 
it was just about sunrise, which ‘s the 
time wheu normally in the hot weather in 
June villagers would be engaged in their 
agricultural pursuits. Lastly Counsel bas 
argued that this is not a case of murder 
under s.302. He has reproduced tous the 
argument, which we unfortunately fre- 
quently hear in this Court and which 
we never accept, that where men armed 
with weapons like spears refrain from 
using the sharp end but beat to pulp the 
Victim with the lathi end, they cannot be 
found guilty of murder. This type of beat- 
ing is used inthis province merely to give 
occasion for this kind of argument. Where 
people, as in this case, kill a man by heat- 
ing him on all parts of the body with 
weapons like lathis, the inevitable inference 
is that they intend to kill or know that such 
a beating is likely to cause death. We, 
therefore, agree with the conviction of these 
two accused. ‘There is clearly no teason to 


interfere with the sentences which we 
coufirm. 
D. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Second Civil Appeals Nos. 226 and 227 
of 1935 
April 12, 1937 

l SULAIMAN, O. J. 
FASAHAT ALI KHAN—PLAINTIFF 
—À PPELLANT 
A wETSUS 
ASHFAQ ALI KHAN AND aNncTsER 
— DEFENDANTS——RESPONDENTS 
Agra Pre-emption Act XT of 1922)—Area within 
Municipal limits--Act, if a a of pre- 
emption, if can be established. 
If the area within which the property sold is 
situated lies within the Municipal limits then the 
Agra Pre-emption Act, does not apply in the sense 
that no right can be claimed under it independently 
of any custom or contractor the Muhammadan Law. 
But it does nut follow that noright of pre-emption can 
at all be exercised. A custom of pre-emption can be 
established by evidence. 


S.C. A. from the decision of the Small 
Cause Court Judge, Agra, dated November 
19, 1933. 

Mr. Ambika Prasad Dube, for the Appel- 
lant. 

Mr. Ram Nama Prasad, for the Rese 
pondents. 
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Judgment.—These two. appeals arise 
gut of two different suits which were 
ecided by two different Munsifs, but 
were disposed of together by the lower 
Appellate Court, which has caused some 
confusion. Suit No. 561 of 1932 was a 
pre-emption suit filed on October 25, 1932. 
The "plaintiff alleged in the plaint that 
the transfer was without his knowledge 
and against the custom of the village and 
against the conditions laid down in the 
wajib-uleargz. There was no mention of 


. the Pre-emption Act in the plaint. Issues 


- were framed on February 13, 1933, and 
one of the issues was issue No.3 “Does 
a custom of pre-emption prevail in the 
Village? Is the suit barred by sub-s. (3) 
of s. l, Agra Preemption Act?” The 
learned Munslf came to the conclusion 
that because the property was within the 
Municipal limits of Ferozabad, there was 
no question of pre-emption at all. This view 
was obviously wrong. 

Suit No. 35 of 1933 was instituted by 
the same plaintiff on January 23, 1933, 
against the same vendee, but in respect of 
another sale deed. It was heard by another 
learned Munsif. Apparently the same Vakil 
had appeared for the plaintiff and had 
drafted the plaint. In this plaint the case 
was that the sale had been without the 
knowledge of the plaintiff, against the 
custom of the village, against the conditions 
laid down by the wajib-ul-arz and against 
the Muhammadan Law. Although in this 
suit the plaintiff putin the Muhammadan 
Law as an addition, there was again no 
reference to the Pre-emption Act. On 
March 2,- 1933, the plaintiff's Vakil 
appeared before the Court and made a 
statement that the suit for . pre-emption 
was basedon the Pre-emption Act and that 
the Muhammadan Law had no application 
to ite (paper No. 18-A). Accordingly when 
the Oourt framed the issues, it did not 
frame any issue regarding any alleged 
custom. The learned Vakil did not press 
that any such issue should be framed, 
Apparently he abandoned this position. 
The result was thatin this suit the defen- 
dant was not called upon to produce any 
evidence to rebut any case of custom. At 
the time of the argument the plaintitf 


wanted to change his ground and urged. 


that in view of the entry in the wajib-ul 
arz there was a local custom. The learned 
Munsif held that the plaintiff could not be 
permitted to set up a local custom at the 
stage of argument, especially when his 
Counsel had made a clear statement at the 
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time of the framing of the issues that the 
case was instituted under the Agra Pree 
emption Act, and that if such a case were 
set up at the time of argument, the defene 
dant might be said. to have had no 
opportunity of meeting the case by evidence 
which he might have produced. He accord- 
ingly did not allow this point to be raised. 
He dismissed the claim on the ground that 
the plaintiff had no right of pre-emption 
under the Agra Pre-emption Act. 

The Appellate Court has confused the 
two cases. In the first place, it thought 
that in the plaints (plaint is a mistake) of 
both the suits it was not made clear 
whether the right of pre-emption (pree 
empt is wrong) was sought to be enforced 
under the Muhammadan Law (Municipal 


Law inthe judgment is 4 mistake) or under 


the Agra Pre-emption Act or under any 
separate custom. The lower Appellate 
Court apparently did not read para. 2 
of the plaint where the plaintiff had alleged 
that the transfer had been contrary. -to 
the custom of the village. There was no 
reference to the Municipal Law at all in 
the plaint, but the reference was to the 
Muhammadan Law. There was, as already 
peinted out, no reference to the Agra Pre- 
emption Act. The lower Appellate Court 
then has gone on to remark that later on, 
the point was made clear from the statement 
of the plaintiff's Counsel recorded on paper 
No. 18-A (8-A is a mistake), wherein he 
stated that the suits were for pre-emption 
under the Agra Pre-emption Act. The 
learned Counsel for the respondents is 
unable to draw my altention to any such 
statement having been made in Suit 
No. 501 of 1932. There was certainly a 
statement made in Suit No. 35 of 1933, 
But my attention has not been drawn to 
any agreement or order under which the 
statement madein one suit was to be read 
in the other suit. The learned Judge held 
that the statement made by the Counsel 
was by no means an erroneous admission 
on the point of law. It is not clear what 
is meant by this. He has then remarked 
that if it was, then there is nothing to 
debar the plaintifi from proving a right 
of pre-emption, and he has referred to 
the judgment of Mr. Roy where the plaintiff 
had relied on the wajib-ul-arz. Tae learned 
Judge has then come to the conclusion 
that the wajib-ul-arz was of no avail to 
him as it does not record a customary 
right of pre-emption within a Municipal 
area to which the Act is not applicable, 
He has then held that in the absence of 
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any proof of a customary right of pre- 
emption within the Municipal area of 
Firozabad to which the Act is not appli- 
cable, the right of pre-emption does not 
exist. The learned Judge has, therefore, 
not based his judgment on the admission 
made by the plaintiff's Counsel which 
according to him, was not erroneous, but 
on the view that the wajib-ul-arz did not 
apply to the Municipal area at all. All 
these points were erroneous. 

_ If the area within which the property 
sold is situated lies within the Municipal 
limits, then the Agra Pre-emption Act 
does not apply in the sense that no right 
can be claimed under it independently of 
any custom or contract or the Muhammadan 
Law. But it does not follow that no right 
of pre-emption can at all be exercised. A 
custom of pre-emption can be established 
by evidence. The question for consideration 
was whether the evidence given by the 
plaintif, namely, the entryin the wajib- 
ul-arz, established the custom or a sub- 
sisting contract. The view of the lower 
Court that the wajib-ul-arz is of no avail 
because it does not record a right of pre- 
emption within the Municipal area, is 
obviously incorrect. The confusion has 
been caused by disposing of two appeals 
which arose out of two suits which had 
been disposed of separately by two differ- 
ent Munsifs on one common point. In 
my Opinion the appeals should be re-heard 
_ by the lower Appellate Court. I accord- 
ingly allow both these appeals and setting 
aside the decrees of the Court below, send 
these cases back to the lower Appellate 
Court for disposal according to law. The 
_ Court should aleo consider the responsi- 
bility of the plaintiff as regards costs. 

D. l Appeals allowed, 
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RANGOON HIGH COURT 
First Civil Appeal No. 62 of 1936 
February 19, 1937 
‘Mya BU anp Maoxney, Jd. 
HIRENDRA NATH DATTA —APPELLANT 
versus 
A: H. NOYES anp oTBER8— RESPONDENTS 
Mortgage—Debtor executing pro-note in favour of 
agent of creditors and delivering title deeds—Fresh 
pro-note in favour of agent—Held, intention was not 
to extinguish equitable mortgage — Endorsement of 
pro-notes in favour of creditors by agent—Whether 
affects mortgage transaction—Formal transfer to 
creditors held not necessary. 
-N executed a pro-note in favour of the agent of his 
creditors and delivered to him as security the title- 
deeds of some of his properties, The agent had 
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undertaken toinvest the money of the creditors. 
Subsequently N executed two pro-notes inthe agenkl’s 
favour mentioning the amounts due toeach of the 
creditors separately. The creditors sued on the pro- 
notes and the equitable mortgage and N.c ntended 
that the execution of the fresh pro-notes extiu guished 
the mortgage. The agent had endorsed the pro notes 


in favour of thecreditors to enable the creditozs to 
sue on them: a 


- Held, (Ù) that the execution of the fresh promissory 
notes merely gave life to the old one and at the sume 
time restated the exact position of the parties. Theie 
was no necessity for a renewal of the mortgage and it 
was obvious that the mortgage was intended to cover 
the new advance. The origina! loan subsisted through- . 
out and was not discharged. The execution of fresh 

promissory notes was not a discharge of the loan but 
merely a matter of providing evidence of the loan 
and keeping alive the right toa personal remedy 
against N. 


(27) that the endorsement of the promissory notes 
was a matter of necessity to enable the creditors to 
sus upon them. The equitable mortgage was really 
in favour of the creditors and no formal transfer was 


necessary by the agent to the creditor in the case of 
the equitable mortgage. 


F.O. A. from the decree of the High 
Oourt, dated February 27, 1936. 

Mr. N. M. Cowasjee, for the Appellant. 

Mr. C. N. Paget, for the Respondents. 

Mackney, J.—The facts on which 
Messrs. A. H. Noyes anda A. N. Isaac rely 
in this suit have been fully set out in the 
judgment of this Court on the Original 
Side. In my opinion they have been 
established beyond doubt, 

On April 13, 1929, Messrs. Balthazar 
and Son granted to respondent No. 3, Dhiren- 
dra Nath, permission to create an overdraft 
of Rs. 1,00,000, Neogi signed a promissory 
note for that amount and by way of creat- 
ing an equitable mortgage in respect of 
the loan, he handed over tne title deeds of 
some property of his. Messrs. Balthazar 
and Son undertake to invest sums of money 
on behalf of their clients: in this matter 
acting as their clients’ agents. On Janu- 
ary 13, 1930, the overdraft of Neogi 
amounted to Rs. 85,000. Through Messrs. 
Balthazar and Son, Mr. A.H. Noyes ad- 
vanced Rs. 65,000 and Mr. A. N. Isaac 
Rs. 20,000 to Neogi with which Neogi’s 
overdraft with Messrs. Balthazar and. Son 
-was settled. In consideration of the loan 
Neogi executed a promissory note for 


Rs. 85,000: in favour of Messrs. Baithazar 


and Son and deposited the title deeds of the 
aforementioned property as security. This 
promissory note was renewed on January 18, 
1933. On Jane 22, 1953, Neogi effected a 
second mortgage ot the same property for 
Rs, 75,000 witn the appellant’ Birendra 
Nath Dutta. Taere was no concealment of 
the prior morigage. On July 14, 1433, 
Neogi being unable to pay the interest 
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> due .on the promissory note it was 
Tranged that interest should be capi- 
a and added to the original loan. 

Pportunity was taken to divide the loan 
80 as to indicate the amounts due to the 
two lenders. Accordingly two promissory 
notes were executed : one for Rs. 74,689-6-9 
and the other for Rs. 23.054-14-3 each at 
81x Per cent. per annum interest (in lieu 
of the former rate of nine per cent,) 
representing the amounts respectively due 
to Noyes and Isaac. Nothing was done 
about the equitable morigage which was, 
in the words of Mr. Joakim, the Managing 
Director of Messrs. Balthazar and Son, 
agent of Messrs. Noyes and Isaac, left 
untouched. Messrs. Noyes and Isaac sub- 
sequently had the promissory notes en- 
dorsed to them by Messrs. Balthazar and 
Son and filed the suit from the judgment 
in which this appeal is now preferred, for 
recovery of the money due on the equit- 
able mortgage. It was contested that the 
transaction of July 14, 1933, was an entirely 
new transaction whereby the old loan was 
paid off and the mortgage extinguished, 
that inasmuch as no further mortgage was 
made, the plaintifis were not entitled to a 
morigage decree; and that if a further 
equitable mortgage was created in regard 
to the new transaction then it must be post- 
poned to that of Dutta. 

The lesrned Judge on the Original Side 
has dealt fully with the arguments raised 
and found that there was uo substance in 
the contention save that as regards the 
arrears of interest and assurance premiums 
he held that the plaintifis were not entitled 
to. priority. He found that the plaintiffs 
were.cthe first mortgagees by deposit of 
title deeds of the properties referred to, to 
secure the principal sum of Rs. 85,000 and 
interest thereon at six per cent. per annum 
from July 14, 1933, and that they were the 
mortgagees in respect of the further 
principal sum of Rs. 12,700-5, subject never- 
theiess to their own first mortgage and 
defendant No. 2’s mortgage. In this ap- 
peal the contentions urged before the learn- 
ed Judge on ihe Original Side have again 
been urged before us at very great length. 
It has been contended before us that 
Messrs. Balthazar and Son were not the 
agents of Messrs. Noyes and Isaac although 
it is conceded that the money lent to Neogi 
was the money of Noyes and Isaac. The 
contention appears to be, if I may say so, a 
very frivolous one.. No evidence was 
offered on behalf of the defendants. The 
evidence in the case consists of the.evidence 
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of Mr. Joakim and of two of his assistants, 
together with documentary evidence cons 
sisting, mainly, of records of Messrs. 
Balthazar and Son. It is perfectly clear 
from the evidence that throughout Messrs. 
Balthazar and Son were acting for Messrs. 
Noyes and Isaac and indeed Neogi at the 
time that he borrowed the money knew 
that the money belonged not to Messrs. 
Balthazar and Son but to clients of theirs 
and later on he was made aware of the 
actual names of those clients. The account 
books of Messrs. Balthazar and Son show 
that throughout the money was regarded ag 
that of Messrs. Noyes and Isaac; the pro- 
missory note was made in the name of 
Messrs. Balthazar and Son obviously for no 
other reason than that for convenience since 
that firm was handing the matter. 

It has been aruged that because the 
powers-of-attorney granted by Messrs, 
Noyes and Isaac specified not the firm as 
their agent but certain individual members 
of the firm, therefore, Messrs. Balthazar 
and Son were not the agents of Messrs. 
Noyes and Isaac. This is a matter entiree 
ly between Messrs. Balthazar and Son and 
Messrs. Noyes and Isaac. Whether or not 
Messrs. Balthazar and Son had powers-of+ 
attorney from these gentlemen, the firm 
was in fact acting as theiragents. It was 
next contended that the transaction of 
July 14,1933 was an entirely new transac- 


. tion and reference was made to the account 


books in which such entries appear as 
would indicate that the old loan was dise 
charged and a new loan created, but in 
fact no money passed. The old loan cone 
tinued to subsist although it had taken 
on a new dress. The entries referred to 
were clearly made as a matter of cone 
venience in book-keeping. Whatever their 
form they cannot transform the real position 
of affairs. No money was shown as 
passing through Neogi’s current account 
in regard to this matter as had been done 
on January 13, 19380, which did in fact 
represent an entirely new transaction from 
that which had passed before. The en- 
tries in my opinion indicate nothing more 
than a fresh starting point for the keeping 
of the accounts in regard to the loan and 
cannot be construed to mean that the old 
joan was discharged. 

In Thomas Fenton v. James Blackwood 
(1) reference was made to the danger of 
making presumptions from the ordinary 
form in which accounts are kept. It hag 


(1) (1874) 5 P 0167; 22 W R 562. 
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been contended that the mortgage transac- now before us. Again in Girendro Coomar 


tion was inextricably bound up with the 
Promissory notes and that when they were 
altered or renewed it necessitated a renewal 
of the mortgage transaction. No authority 
has been cited to support this remarkable 
Statement and I do not think it is neces- 
sary to discuss it. The evidence that we 
have on the record shows that although 
there was some talk of having the title 
deeds re-examined this was not done as 
Neogi was not prepared to undertake the 
cost thereof. Consequently the title deeds 
remained as security for the loan. This 
obviously was the intention of all parties. 
The execution of the fresh promissory notes 
merely gave life to the old one and at the 
same time re-stated the exact position of 
the parties. There was no necessity for a 
renewal of the mortgage and it is obvious 
that the mortgage was intended to cover 
the new advance. 

In Gopal Chunder v. Herembo Chunder 
(2), on November 29, 1882, H mortgaged 
to the plaintiff his one-third share in a 
house and garden to secure Rs. 1,000 with 
interest at 12 per cent. On January 3, 1881, 
H mortgaged his one-third share in the 
same house to a third person to secure 
Rs. 1,000 with interest at 18 per cent. On 
May 14, 1884, H and his two brothers mort- 
gaged to the plaintiff the entirety of the 
said house and garden to secure Rs. 3,400 
with interest as 18 per cent. This last 
mortgage recited the mortgage of Novem- 
ber 29, 1882, and a further loan of Rs. 100 
by the plaintiff to H, and contained the 
following clause: 

“Now in order to liquidate the said debt and on 
account of our necessity, we three brothers do this 
day mortgage to you whatever right, title and in- 
terest we have in the said two premises and take 
the loan of Rs. 3,400; out of this money we have 
also liquidated the said debt; therefore, for interest 


of the said money, we are paying at the rate of 
‘Rs. 1-8 per month." 


“It was held that the transaction of 
May 14, 1884, did not amount to payment 
of the original debt, but was in reality a 
further advance and a fresh security for 
both the old debt and the fresh advance, 
on different terms as to interest, the old 
debt remaining untouched; but had that 
even and the original debt been satisfied 
thereby, that fact would not have necessari- 
ly destroyed the security, the presumption 
being, unless an intention to the contrary 
were shown, that the plaintiff intended to 
keep the security alive for his own benefit. 
Such is clearly the position in the case 


(2) 16 O 523, 


Dutt v. Kumud Kumari Dasi (8) where the 


defendants had executed a mortgage in, 


favour ofthe plaintiff and handed him the 
title deeds of the mortgaged property and 
subsequently the plaintiff should retain the 
title deeds already held by him as a secu- 
rity for fresh deposit of the deeds, it was 
held by Sale, J. that the plaintiff ‘was 
entitled to be declared an equitable mort- 
gagee in respect of such further advance. 
I have no doubt that it wasthe intention 
of the parties that the equitable mortgage 
should continue and should cover the new 
loan now made. It would have been a 
meaningless performance to have handed 
back the title deeds to Neogi in order 
that he might then and there return them 
to Messrs. Balthazar and Son, and indeed 
such an act might have defeated the very 
intention of the parties which was that the 
mortgage shouldtcontinue as it was before. 
The original loan subsisted throughout and 
was not discharged. The execution of fresh 
promissory notes was not a discharge of the 
loan but merely a matter of providing evi- 
dence of the loan and keeping alive the 
right to a personal remedy against Neogi. 
It was further contended before us that 
the endorsement of the promissory notes 
to Messrs. Noyes and Isaac was in facta 
transfer of the mortgage to them. Here, 
again, there seems to be a confusion bet- 
ween the execution of the loan and the 
making of the mortgage. It is to my mind 
quite clear that the mortgage was all the 
time a mortgage to Messrs. Noyes and 
{saac: Messrs. Balthazar ‘and Son were 
merely acting as their agents. There was 
no necessity for them to transfer the mort- 
gage to Messrs. Noyes and Isaac, because 
it was theirs from the outset. Doubtless, 
if there had been a transfer ofthe mort- 
gage from one owner to another, that trans- 
fer cculd only be effected by registered in- 
strument; but here there is no question of 
a transfer from one owner to another. The 
endorsement of the promissory notes was 
a matter of necessity ta enable Messrs. 
Noyes and Isaac to sue upon them. It is 
a requirement of the law relating to negoti- 
able instruments, but there are no such cir- 
cumstances in regard to the equitable 
mortgage which necessitated a formal 
transfer to Messrs. Noyes and Isaac. 


Section 58 (f) Transfer of Property Act, 
which explains an equitable mortgage, 
shows that it can be effected by handing 


(3) 25 O611; 2? O W N 356, 


í 
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T Gene of title to the agents of the 
creditor as well as to the creditor himself. 
How the endorsement of the promissory 
notes which was necessitated by the wishes 
of Messrs. Balthazar and Son to end 
their agency in the matter and leave it to 
Messrs. Noyes and Isaac to recover that 
money gould affect the equitable mortgage, 
passes my understanding. Some attempt 
was made to show that Messrs. Balthazar 
and Son were the trustees of the plaintifis, 
but that is quite contrary to the facts. At 
no time did the property in the mortgage 
vest in Mesers. Balthazar and Son save as 
agents of the plaintiffs. 

Neither is it the case that Messrs. Noyes 
and Isaac lent their money to Messrs. 
Balthazar and Son to be invested by the 
latter in their own affairs as they thought 
fit. In that case Messrs. Noyes and Isaac 
would have been paid a fixed rate of in- 
terest by Messrs. Balthazar and Son which 
they would have received whether their 
money was invested by Messrs. Balthazar 
and Son ornot. The money waslent on 
behalf of Messrs. Balthazar and Son's 
clients. These clients were credited only 
with the interest actually received. The 
money was never used by Messrs. 
Balthazar and Son as their own and in fact 
could be used only under the specific in- 
structions of Messrs. Noyes and Isaac. 
The endorsements of the promissory notes to 
the plaintiffs was merely an act brining the 
documents into conformity with the actual 
facts. It appears to me that the plea of the 
appellant is nothing more than one which 
asks us to shut our eyes to the real facts of 
the case and to make entirely erroneous de- 
ductions from the bare fact of the endorse- 
ment of the promissory notes and I would 
dismiss this appeal with costs. 

Mya Bu, J.—I concur. 


N. Appeal dismissed. 
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ALLAHABAD HIGH COURT 
Civil Revision Application No. 249 of 1936 
April 12, 1937 
Niamat ULLAH snp BENNET, JJ. 
KADHEY MAL—Appuiicanr 


versus 
MURTAZA ALI AND ANOTAER—OPPOSITE 
PARTIES 
Civil Procedure Code (Act V of 1908), s. 88—Sale— 
U. P. Government Notification, r, 3—Court passing 
decree, recalling it under r. 3~—~Jurisdiction of Col- 
tector to confirm sale during subsistence of order of re~ 
zall— Delivery of passession ta auction-purchaser, whe- 
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ther forms part of execution—Decree nullified before 
delivery of possession — Possession, if can be 
given, 

The Oollector ceases to have jurisdiction to sell or 
to confirm the sale, if one has already taken place, 
after the Court passing the decree recalls ifunderr. 3 
of the U. P. Government Notification id raspect of sale 
unders 6%, Oivil Procedure Cole, Anything done 
by the Collector during the time that ths order of re- 
call subsists is without jurisdiction. 

The delivery of possession toan auction-purchaser 
is part of the execution proceedings, and íf before 
delivery of possession is made under O. XXI, r. 95 or 
r. 96, the decree itself is for some reasonor other 
nullified, the auction-purchaser cannot take posses- 
sion. 


Mr, E. V. David, for the Applicant. 


Messrs. M. A. Aziz and Ihsanul Haq, for 
the Opposite Parties. 


Order.—This is an application for revision 
by an auction-purchaser against an order 
passed by the Civil Judge of Bareilly refusing 
to deliver possession to him of the property 
which he purchased at an auction sale held 
in execution of a decree. The decrees in the 
execution of which the applicant was de- 
elared to be the auction-purchaser, was a 
decree for sale. On an application for 
execution being made by the mortgagee, 
the Court which had passed it sent it to 
the Collector for execution, property 
sought to be sold being such as could be 
sold only by the Collector under s. 68, 
Civil Procedure Code. The auction sale 
was held by the Assistant Collector to whom 
the Collector had delegated his power of 
sale. The applicant was declared to be 
the purchaser on September 21, 1935. Be- 
fore the sale could be confirmed by the 
Collector, who alone could doit, the judg- 
meni-debtor made an application to the 
Court which had passed the decree for 
action being taken under s. 5, Agriculturists’ 
Relief Act, which was passed in the mean- 
time. He prayed that interest be re duced 
and the decretal amount be made payable 
by instalments. He also prayed that the 
proceedings of execution of decree which 
had been sentto the Collector be re-called. 
The Court entertained the application 
under s. 5 of the Act, as it was bound to 
do, and sent: an order to the Oollector 
staying further proceedings for confirma- 
tion of the sale. The Collector did not 
comply with the order of the Court either 
in disregard or ignorance of that order 
and confirmed the saleon February 18, 1936. 
The judgment-debtor’s application under 
s. 5, Agriculturists’ Relief Act, was taken 
up by the Oivil Court in due course and 
it was converted into an instalment decree 
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The Oollector eventually re-transmitted the 
record of the case to the Civil Court where 
alone possession could be given “to the 
auction-pureharer. The latter made an 
application to ihe Court under O. XXT, r. 95 
or r. 96, Oivil Procedure Code, for delivery 
of possession. The Court rejected this 
application. He has come to this Court in 
revision. 

-It is conténded on his behalf that the 
Civil Court had no jurisdiction to order stay 
of tke proceedings before the Collector, that 
the ` Collector had every jurisdiction to con- 
firm the sale, and that the sale having 
been confirmed and a certificate having been 
issued to the auction-purchaser, the Court 
has no option but to deliver possession under 
O. XXI, r.95 or r. 96, Civil Procedure Code. 
This arugment proceeds on the assumption 
that it was open tothe Oollector, in the 
circumstances already stated, to proceed to 
confirm the sale and issue the usual sale 
certificate. Having carefully considered the 
relevant provisions of the law bearing on 
this: subject, we are clearly of opinion that 
the Collector had no jurisdiction left to 
confirm the sale after the Court’s order of 
stay. Though the order was called as an 
order of stay, in substance it was an 
order unders. 3ofthe Government Noti- 
fication in respect of sale of agricultural 
land by the Collector under s. 68, Civil 
Procedure Code. That rule provides : 

“Tf, after the decree has been transmitted, any 
claim to the property ordered tobe sold, orany 
objection to the sale be preferred to the Court that 
ordered sale, the Court may, if it sees fit, recall the 
decree and proceed to dispose of the claim orob- 
jection, When, notwithstanding such claim orob- 
jection, the order for sale of the property is main- 
tained by the Court, the decree shall be re-transmitt- 
ed to the Collector. If such claim or objection be 
preferred to the Collector, the claimant or objector 
n be referred by him to the Court that ordered 
882168. 

It is prefectly clear that the judgment- 
debtor could not move the Collector to 
take action under es. 5, Agricultrists’ 
Relief Act, and if he had- made an appli- 
cation to the Collector, he would have 
been referred to the Court which passed 
the decree. The judgment-debtor right- 
ly applied to the Court passing the 
decree and under s. 5, Agriculturists’ Re- 
lief Act, the Court was bound to entertain 
the applicaticn and it did entertain it. The 
application clearly implied an objection 
to the execution proceedings being continued 
because if the decree wasto be converted 
into an instalment decree, the original 
decree which was being executed by the 
Collector would stand superseded. The 
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judgment-debtor expressly asked, for ihe 
decree being recalled by the Court. e 
order of the Court asking the Collectoy to 
stay further proceedings read with the 
application on which it was passed can only 
mean an order of recall unders. 3. Where 
the Court directs the Collector, in circum- 
stances like these to stay further proceed- 
ings, the order isin substance one of re- 
calling the decree. It is termed as an order 
of stay because the Gourt contemplates the 
possibility of re-transmission of the pro- 
ceedings tothe Collector. The next question 
is whether the confirmation of sale is in the 
circumstances of the case valid and binding. 
We think that the Collector ceases to have 
jurisdiction to sell or to confirm the sale, if 
one has already taken place, after the Court 
passing the decree recalls it under r. 3. 
Anything done by the Collector during the 
time that the order of recall subsisted is 
without jurisdiction. It follows that the 
order confirming the sale passed by the 
Collector in this case conferred no right on 
the auction-purchaser. The subsequent issue 
of a sale certificate cannot improve the posi- 
tion of the auction-purchaser. Unless an 
auction sale is validly confirmed, no sale 
certificate can operate to create a title in 
the auction-purchaser. 

Another ground on which the title of the 
applicant can be questioned is that the 
decree in execution of which he was declared 
to be the auction-purchaser was super- 
seded by another decree under s. 5, Agri=. 
culturists’ Relief Act. The delivery of pos- 
session to an auction- purchaser is part of the 
execution proceedings, and if before deli- 
very of possession is made under O. XXI, 
r. 95 or r.96, the decree itself is for some 
reason or other nullified, the auction-pur- 
chaser cannot take possession. The lower 
Court in thiscase rightly refused to deliver 
possession but declared the auction-pur- 
chaser to be entitled to a refund of the 
purckase money paid by him. Learned 
Counsel for the applicant referred to Shah-. 
zad Singh v. Hanuman fai (1) and Krishna 
Das v. Ram Gopal Singh (2) in support of 
his contention that the Civil Court had no- 
jurisdiction tointerfere with the proceedings 
which the Collector could take in the execu- 
ticn of the decree transmitted to him. As 
a general proposition no exception can be 
taken toit. Buts. 70 (2), Civil Prccedure 


Code, is clear on the point. It provides: 

“A power conferred by rules made under sub-a, (1) 

(1) 22 A L J 452; 83 Ind. Oas. 768; A IR 1924 AU. 
704; 46 A 562. 

(2) 26 A L J769; 115 Ind. Oas. 125; A IÈ 1928 All. 
558; 50 A 827; Ind. Rul. (1929) All, 349, 
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pon the Collector or any gazetted subordinate of the 
Cdllector, or upon any appellate or revisional autho- 
rity, shall not be exerci-eable by Court or by any 
Odurt in exercise of any appellate or revisional juris- 
diction which it has with respect to decree or orders 
of the Court.” 


Where exclusive power has been given to 
the Collector in executing the decree sent 
to him, the Court cannot pass any order 
which may ccme in conflict with that of the 
Collectcr. The nature of the orders which 
were in question in the two cases referred to 
above was such that the order of the 
Civil Court would have come in conflict 
with the order of the Collector who had ex- 
clusive jurisdiction in the matter. In the 
Present case the Civil Court did nct pass 
any order which was within the exclusive 
jurisdiction of the Collector. It merely 
exercised a power which is expressly reserv- 
ed toit by r. 3 already discussed in detail. 
Accordingly we hold that neither of the 
two cases referred to above supports the 
contention of the applicant. For the reasons 
stated above, we dismiss this application for 
revision with costs. 

D. Application dismissed. 





LAHORE HIGH COURT : 
Civil Revision Petition No. 777 of 1936 
February 23, 1937 
JAI LAL, J. 

Mrssrs. KIDAR NATH-RAM CHANDRA — 

À DEFENDANT — PETITIONER 
l VETUS 

Tar SECRETARY or STATE ror INDIA 

IN COUNCIL—PLAINTIFF — 


RESPONDENT 

Arbitration—Reference—Contract between fodder 
supplier and military authorities—Dispute to be ren 
ferred to arbitration of sanctioning military authority 
—No provision by whom reference to be made— 
Reference by officer of department —Reference held 
valid—Arbitration of sanctioning authority does not 
mean person by name—Litigant before arbitration 
: entitled to know the details of claims against 

im. 

Where an agreement between a particular mili- 
tary department and a contractor for supply of 
fodder does not provide by whom a reference has 
to be made, but ‘only says that ifthere is a dispute 
between the parties as to the subject-matter of ‘the 
contract, the same shall be referred to arbitration of 
the authority sanctioning the contract and the refer- 
ence is madeby the Assistant Director of Grass 
Farms, in the absence ofany indication jin the 
contract that the reference should be made by a 
particular officer, a reference by any officer of the 
department, is competent. 

And where in sucha case the Director of Farms 
becomes the successor of the Deputy Director of 
Farms asthe sanctioning authority, the reference 
has to bemade not to the person ‘who sanctioned 
the contract but to the officer who might be holding 
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the appointment of the sanctioning authority at 
the time of the dispute and a reference to the 
Director of Farms, is perfectly valid. {p. 362, col. 
2 


Ordinarily a litigant appearing as a party before 
an arbitrator is entitled to know the details of the 
claim which has been prepnred against him. [ibéd,] 


CO. R.P. unders. 115 of Act V of 1808 
read with s. 107 of the Government of India 
Act for revision of the order of the Addi- 
tional District Judge, Lahore, dated June 24, 
1933, reversing that of the Subordinate 
Judge, First Class, Lahore, dated January 
18, 1936. i 

Messrs. Jagan Nath Aggarwal and Faqir 
Chand Mital for the Petitioner. 

i Mr. Anant Ram Khosla for the Respon- 

ent. l 

Judgment.—On May -12, 1933, the 
petitioner took a contract for the supply 
of fodder to Camel Unifs in the Lahore 
Military District. The agreement was 
signed on thesame day and was sanc- 
tioned by Major Penrose Welsted, Deputy 
Director of Grass Farms and signed 
by him in token of his sanction. On the 
ground that the petitioner had failed 
to keep to his agreement, the contract was 
subsequently cancelled, and on the petit- 
ioner making a demand for his alleged 
dues on account of supplies made by him 
a counter-claim was preferred against him 
by the Military Department for the sum 
of Rs. 3,219-90. This claim was for the 
first time communicated to him on 
March 30, 1935, by means of a letter sent 
to him by Major Penrose Welsted, who 
was then officiating as Director of Farms. 
In that letter he intimated to the peti- 
tioner thathe had been asked to decide 
a claim preferred against the petitioner 


. by the Assistant Director of Grass Farms 


No. 2 Circle, Lahore Cantonment, and that 
he had fixed April 23, 1935, atll a m. at 
Lahore Cantonment for deciding the 
case. He also intimated to the petitioner 
that if he failed to appear at the time 
appointed, he would proceed with the case 
in his absence This letter was written 
in pursuance of an appointment of Major 
Penrose Welsted, as arbitrator. It appears 
from this letter that the matter was referr- 
ed to him for arbitration by the Assistant 
Director of Grass Farms who at the time 
happened to be Lieutenant-Colonel Craw- 
ford. 

Clause 20 of the agreement reads as fol- 
lows : 
pee dispute or difference arising out of this 


contract, settlement of which is not herein pro- 
vided for, ehall be referred tothe arbitration of the 
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officer sanctioning the contract, whose decision shall 
be final and binding.” 

On receipt of the letter of March 30, 
1935, the petitioner made an application 
tothe arbitrator to summon some docu- 


ments and witnesses which he intended | 


to produce before the arbitrator. 
On April 17, 1935, a reply was sent to 
him by the Assistant Director of Grass 
Farms that an attempt would be made to 
produce the witnesses who were employed 
in the deparment at the date of the 
hearing but that the arbitrator had no 
Power to summon any other witnesses 
who should be produced bythe petitioner 
if he required their evidence. On 
April 23, 1935, when the case came up 
for hearing before the arbitrator, the 
petitioner raised a question that he had 
not been supplied with the details of the 
claim by the Military Department. ‘It 
appears that on that day some details of 
the claim were supplied to him and on the 
same day, in spite of his prayer for an 
adjournment of the case, the arbitrator 
proceeded to arbitration and gave an 
award against the petitioner. 

An application was then madeon behalf 
of the Secretary of State for India in 
Council to the Subordinate Judge to file 
this award but the learned Judge declined 
to fileit ho.ding that the arbitrator had 
been guilty of judicial misconduct. On 
appeal to the Additional District Judge 
of Lihore, this order of the learned Sub- 
ordinate Judge was set aside andit was 
held that there was no judicial misconduct 
onthe part of the arbitrator who had 
conducted himself ina proper and busi- 
nesslike manner. The consequence was 
that the award was ordered to be filed 
and 2 decree passed in accordance there- 
with. 

This is a petition for revision of the 
order of the learned Additional District 
Judge. I have heard Counsel on both 
sides. Only three questions are ‘raised 
before me. First that the reference by 
C.lonel Crawford was illegal; secondly that 
the reference being made to Major 
Penrose Welsted who atthe time of the 
arbitration proceedings was acting as 
Director of Farms, was illegal, and thirdly 
thatthe decision of the Court below that 
there was: no judicial misconduct was 
erroneous and that in fact the arbitrator 
was -guilty of judicial misconduct, his 
proceedings being opposed to natural 
justice. © 


The agreement does not provide by 
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whom a reference has to be made. if 
only says that if there is ‘a dispute. bet- 
ween the parties asto the subject-matter 
of the contract, the same shall be . referred 
to arbitration of the sanctioning authority. 
The reference in this case was made by the 
Assistant Director of Grass Farms. Tere 
is no contention that this officer had moth- 
ing todo with the contract in question, 
therefore, in the absence of any indica- 
tion in the contract that the reference 
should. be made by a particular officer 
a reference by any officer ofthe depart- 
ment, in my opinion, was competent in this 
case. Reference has been made tothe 
rules framed by the Government regarding 
the conduct of Government litigation. 
Those rules, in my opinion, have no bear- 
ing on the question of reference to arbi- 
tration. They only refer to conduct of 
litigation by or on behalf of the Govern- 
ment or the Government departments in 
Courts. . 

With regard tothe second contention, it 
appears that when the contract was can- 
celled, there had been a reorganization of 
the department and the post of the Deputy 
Director of Farms was abolished and the 
work up to then done by the Deputy Direc- 
tor was assigned partially to the Assistant 
Director and partially to the Director of 
Farms. It is express!y provided in the 
scheme of re-organization that the sanction- 
ing ofthe contracts has to be done by the 
Director of Farms. Therefore, the Direc- 
tor of Farms became the successor of the 
Deputy Director of Farms as the sanction- 
ing authority and it is conceded by Coun- 
sel on both sides that the reference has to 
be made not to the person -who sanction- 
eâ the contract but to the officer who 
might be holding the appointment of the 
sanctioning authority at the time of the 
dispute.- A reference, therefore, in this 
caga tothe Director of Farms, who happen- 
ed to be at the time Major Penrose Welsted 
was perfectly valid. 

On the third question, though I am not 
prepared to agree with the conclusion of 
the Additional District Judge that the 
proceedings of the arbitrator were ab- 
solutely business like, Iam unable to hold 
at the same time that judicial misconduct 
Itis true 
that ordinarily a litigant appearing as a. 
party before an arbitrator is entitled to 
know the details of the claim which has 
been prepared against him, but the corres- 
pendence inthis case indicates that the 
petitioner was not ignorant of the nature 
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of the claim when he appeared before the 
rbitrator and this is obvious from his 
etter, of April 13, 19:5 in which he 
specified the documents and the witnesses 
whom he wanted to be summoned in sup- 
ort of his case. The information that he 
require from these witnesses and the 
ocumermts mentioned indicate a knowledge 
of the nature of claim of the Government 
against the petitioner. The arbitrator, 
however, has not proceeded on this ground 
as on April 23, 1935, he supplied the petit- 
ioner with details of the claim of the 
Government and then proceeded to give 
bis award onthe same day. In my opin- 
ion he should have given the petitioner 
further opportunity to meet the case set 
ap against him, but I am unable to hold 
that his failure to da so amounted to 
judicial misconduct in the present case. 
‘The conclusion of the learned Additional 
District Judge on this point cannot be 
attacked on revision. I, therefore, dismiss 
this petition butin the circumstances I 
leave the parties to bear their own costs 
of these proceedings throughout. 
D. Appeal dismissed. 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 217 of 1935 
March 30, 1937 
Taom AND RAOHaPAL Sinan, JJ. 
Khan Saheb Moulvi MUHAMMAD HASAN 
——PLAINTIFR—ÀPPELLANT 
versus 
GAJADHAR PRASAD—DERENDANT 


AND OTHERS— RESPONDENTS 

Election—Election of member of Agra Province 
Zamindars' Associatian to Court of Wards — Ap- 
plecability of rules, governing Parliamentary elections 
— Plaintif, member of Association failing to get 
majority of votes—Defendant getting majority of 
votes but disqualified as not being eligible for election 
—Notice of disqualification not given to electors— 
Plaintiff, if can get declaration that he was duly 
elected—Plaintiff also asking for any other relief 
which was proper and just~-Court, if can grant 
declaration that defendant was not duly elected re- 
resentative of Association—S. 42, Specific Relief Act 
‘I of 1877), if applies. 

The rules applicable to Parliamentary elections 
szannot be applied to an election of a member of the 
Court of Wards by the Agra Province Zamindars' 
Association. 

There must be notice to the electors who support- 
ed the candidate disqualified, of the disquali- 
fication before their votes can be taken as thrown 
away andthe next candidate on the poll declared 
elected in place of the disqualified candidate. Unless 
the candidate challenging the election. can show 
that he had obtained a majority ofthe votes, he 
is not entitled tobe declared elected -even though 
she person whose election was being challenged was 
declared to be disqualified. 
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So where the plaintiff, who stands for membership 
of the Court of Wards fromthe Agra Province 
Zamindara’ Association is elected by majority brings 
a suit for declaration that he was duly elected, in- 
stead of the defendant, who thnngh elected by majori- 
ty of votes, was disqualilied from membership as 
not beingeligible for election, but no notice of defen- 
dant's disqualification is given to the electors 
who voted by proxy, the plaintiff cannot get the 
declaration asked for. But where the plaintif, along 
with such a prayer, prays for any other relief which 
in the circumstances of the case is just and proper, 
in his capacity asa member of the Association is 
entitled toa declaration that the defendant was 
not the duly elected representative of the Association 
on the Court of Wards, To such a case provisions 
of s. 42, Specific Relief Act, does not apply. Harnan- 
dan Prasad v. Kamta Prasad (1), referred to, 


8.0, A. from the decision of the Sub- 
Judge, Allahabad, dated March |, 1935. 

Messrs. A. M. Khwaja, Shiva Prasad 
Sinha and S. M. Salman, for the Appel- 
lant. 

Sir Tej Bahadur Sapru, Dr. K. N. Katju, 
Messrs. P. L. Banerji, N. P. Asthana, B. Malik, 
K. Verma, Janaki Prasad, S. N. Verma, 
Ambika Prasad, Ram Nama Prasad and 
Satya Narain Prasad, for the Respon- 
dents. 

Judgment.—The following question was 
referred to the Full Bench* for decision : 

“Whether a person who does not pay in his own 
right land revenue of Rs. 1,500 per annum but 
who is a member of a joint Hindu family paying 
land revenue amounting to more than Rs. 5,000 
is eligible for election to the Court of Wards or 
the Agra Province Zamindars’ Association under 
s. 4, United Provinces Court of Wards Act, read 
with r. 5 of the Rules of the Agra Province 


Zamindars’ Association and the United Provinces 
Electoral Rules.” 


The Full Bench has answered both 
parts of this question in the negative. It 
follows that the defendant, B. Gajadhar 
Prasad, bas not been duly elected as a 
member of the Court of Wards inasmuch 
as he was not eligible for election for such 
a post. Learned Counsel for the plaintiff 
contended in these circumstances that he 
was entitled to a declaration in terms of the 
prayer of his plaint. The prayer is in the 
following terms: 

“It be declared that the plaintiff is the duly 
elected member of the United Provinces Court of 


Wards fromthe Agra Province Zamindars’ Associa- 
tion instead of defendant No. 1." 


At the election sixteen votes of those 
present at the meeting of the Agra Province 
Zamindars’ Association on January 24, 1934, 
were cast in favour of the plaintiff. Ten 
persons voted for the plaintiff by proxy. 
There were three other candidates the 
defendant, B. Gajadhar Prasad, Raja 


*See Muhammed Hasan v. Gajadhar Prasad, 163 
Ind. Cas. 520 (F. B)—[Ed.] 
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Harpal Singh and Capt. Raja Durga 
Narain Singh.. Capt. Raja Durga Narain 
Singh received 33 votes from those present 
at the meeting and 882 votes by proxy, 
Raja Harpal Singh 29 votes of those present 
at the meeting and 383 by proxy; Gajadhar 
Prasad 2£ votes of those present at the 
meeting and 383 by proxy. The record.of 
the proceedings shows that there were 34 
persons present at the meeting and that 
in all 389 proxies were produced. In these 
circumstances it is clear that at the meeting 
at which the election of representatives to 
the Court of Wards took place, a majority 
of those present or voting by proxy did 
not support the candidature of the plaint- 
if. Learned Counsel for the plaintiff 
maintained that according to the general 
principles of common law as applied in 
England in election cases, his client being 
next on the poll to the candidate disqualified, 
is entitled to a declaration in terms of the 
aforementioned prayer. | 

We would-observe in the first place that 
even if the principles applicable to Parlia- 
mentary elections can be applied to an 
election of a member of the Court of Wards 
by the Agra Province Zamindars’ Associa- 
tion, the plaintiff is not entitled to succeed. 
We refer on this matter to Rogers on Elec- 
tions, Vol. 2, p. 81. There the principle is 
adumbrated that there must be notice to 
the electors who supported the candidate 
disqualified of the disqualification before 
their votes can be taken as thrown away 
and the next candidate on the poll declared 
elected in place of the disqualified candi- 
date. Now in the present case although 
the question astothe defendant Gajadhar 
Prasad's eligibility for election to the Court 
of Wards was raised atthe meeting of the 
Association on January 2t, 1934, there was 
no notice of any such disqualification to 
the elec.ors who voted by proxy. It has 
been held, however, that the rules applicable 


to Parliamentary elections in England have. 


no application to elections such as the 
election of a member of the Agra Zamin- 
dars’ Association to the Court of Wards. 
In this connection we would refer to the 
ease in Harnandan Prasad v. Kamta Prasad 
(1). In that case the question raised was 
as to the validity of the election of a 
certain person as a Chairman of the 
Municipal Board. The section of the 
Municipalities Act which was held to be 
applicable was s. 92. Section 92 (1) is in. the 


(1) (1934) A L J 129; 149 Ind. Cas, 587; A IR 1934 
All, 376; 56 A 330;6RA920(2). 
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followi: g terms: ‘ 

“All questions which may come‘before a meeting 
of a Board shall be decided by a majority of the 
votes of the members present and voting.” e 

The decision of their Lordships who 
decided the case was that unless the candi- 
date challenging the election could show 
that he had obtained a majority ff the 
voles he was not entitled to be @eclared 
elected even though the person whose elec- 
tion was being challenged was declared to 
be disqualified. Rule 25 of the Agra 
Province Zamindars’ Association is almost 
in identical terms with s. 92, Munici- 
palities Act. Rule 25 is in the following 
terms : 

“At meetings of the Association or of the Manag- 
ing and other Committees, sll matters shall be 
decided by a majority of votes, and in case of an 
equality of votes,the President shall havea second 
or casting vote.” 


Now on January 24, 1931, the members 
of the Agra Province Zamindars’ Associa- 
tion met for the purpose of electing their 
representatives to the Court of Wards. 
There were four candidates, one of whom 
was B. Gajadhar Prasad, whose election 
has been held to be invalid in respect 
that he was disqualified. From the record 
of the proceedings, however, it is clear 
that a majority cf the votes were not cast 
in favour of the plaintiff. In these 
circumstances, following the principle of 
the decision in the case in Harnandan 
Prasad v. Kamta Prasad (1) we hold that 
the plaintiff is not entitled to a declaration, 
that he is the daly elected member of the 
United Provinces Court of Wards from the 
Agra Province Zamindars’ Association 
instead of defendant No. 1. Learned 
Counsel for the plaintiff maintained that 
his client is entitled, however, to a declara- 
tion that defendant No.1, Gajadhar Prasad, 
is not the duly elected representative of 
the Association on the Court of Wards. 
No specific prayer is included in the 
plaint to which such a declaration could be 
referred. Prayer (e) however, is in the 
following terms: “Any other relief which. 
in the circumstances of the case is just 
and proper, be granted to the plaintiff.’ 
We are of the opinion that this prayer. 
covers the declaration for which learned 
Counsel for the plaintiff now. presses. 

.As already observed, the result of the 
Full Bench decision is that Gajadhar 
Prasad must be held not to be qualified to 
be the representative of the Agra Province 
Zamindars’ Association on the Court of 
Wards. Learned Counsel for Gajadhar 
Prasad, however, has maintained that this 


1937 


Court has no jurisdiction to grant a declara 
tiom declaring his election invalid. He 
has referred in support of this contention 
to the terms of s. 42, Specitic Relief Act. 
It is quite clear, in our opinion, thatthe 
declayatin now sought cannot be brought 
within*$pe terms of 8.42. Learned Counsel 
for the plaintiff invited the Court to stretch 
the provision of s. 42 in favour of his 
client. No amount of reasonable stretch- 
ing of the plain provisions cf s. 42 can 
bring the declaration now sought within 
the section. We are unaware, however, of 
any provision which prohibits this Court 
from granting a declaration such as the 
plaintiff ncw seeks. Undoubtedly the 
plaintiff being a member of the Agra 
Province Zaminders’ Association has a 
right to challenge the representation of the 
Association on the Court of Wards by 
defendant No.1. Defendant No. 1, we have 
held, is not entitled to sit upon the Court 
of Wards as the representative of the Agra 
Province Zamindars’ Association, and we 
see no reason whatever in equity orin Jaw 
why we should not granta declaration to 
that effect. 

In the result, we allow the appeal in part 
and declare that defendant No. 1, B. 
Gajadhar Prasad, Advocate, has not been 
duly elected a member of the United 
Provinces Court of Wards fromthe Agra 
Province Zamindars’ Association. We 
dismiss the plaintiff's prayer for a declara- 
tion that he isa duly elected member of 
the Court of Wards from that Association. 
Defendant No. 1 will pay half the plaintiff's 
costs in these proceedings in both the 
Courts. In view of our decision on costs, 
the. cross-objection of the Agra Province 
Zamindars’ Association is dismissed. 

DB Appeal parily allowed. 





CALCUTTA HIGH COURT 
Civil Rule No. 1£02 of 1936 
- December 22, 1936 
JACK AND PATTERSON, Jd. 
CHANDRA KISHORE MANDAL— 
PETITIONER 


VETSUS 
SHASINDRA KUMAR ROY CHOUDHURY 


AND ANOTHER— OPPC SITE PARTIES 

Government of India Act, 1915, (5 &6 Geo. V,c. 
61), s.107—Jurisdiction of High Court to interfere 
in revision with orders of District Magistrate under 
election r.1-A framed under Bengal Local Self- 
Government Act (IIT of 1885). 

The High Court ordinarily has superintendence 
over the judicial work of all Judicial Officers in so 


GHANDBA KISHORH MANDAL V. SHASINDRA KUMAR Roy (OAL.) 


365 
far as they are subject to the appellate jurisdiction 
of the Court; and the Magistrate of the District in 
deciding a dispute under r. 1-A of the Election Rules 
under the Local Self-Government Act, is acting judi- 
cially. The Magistrate of the District acting under 
r. 1-A is not merely a persona designata, for the defini- 
tion of Magistrate of a District contained in the Local 
Self-Government Act. includes any Magistrate Sub- 
ordinate to the Magistrate of the District to whom 
he may delegate all or any of his powsra under the 
Act. He is not a persona designata, for, as such, he 
would have no Magistrates subordinate to him. He 
is appointed to decide disputes under r.1 A of the 
Act inthe capacity of Magistrate of the District. 
His orders are, therefore, subject to revision by 
the High Court. Makendra Rahman Mia v. Kanti 
Chandra Bose (1), Manindra Chandra Nandi v. 
Provas Chandra Mitter (2) and Nara Narayan 
Mondal v. Aghore Chandra Ganguli (3), relied on. 


C. R. from an order of the District 
Magistrate, 24-Pargannas. 

Messrs. Sen Gupta and A. C. Ghose, for 
the Petitioner. l 

Messrs. B. K. Bhattacharjee, A.C. Mukerji, 
Durga Charan Roy Choudhury and Biswa- 
nath Naskar, for the Opposite Parties. 

Jack, J.— This is un application under 
s. 107, Government of India Act, against 
the crder of the District Magistrate of 
24-Pargannas declining to interfere under 
r. 1-A ofthe Rules under the Local Self- 
Government Act, with the order of Mr. B. 
Sinha, Sadar Sub-Divisional Magistrate of 
Alipur, rejecting the application of the 
petitioner Chandra Kishore Mandal for 
nomination as a candidate for election to 
membership of the Sadar Local Board, on 
the ground that r. 1-A did not apply. 
Our interference is sought on the ground 
that the learned Magistrate erroneously 
refused to exercise jurisdiction vested in 
him by law in declining to entertain the 
petiticner’s application. Rule 1-A is as 
follows : 


“All disputes arising under these rules other 
than objections under rr. 15 and 42 shall be 


decided by the Magistrate of the District and his 
decision shall be final.” 


The application is opposed on the ground 
that this Court has no jurisdiction to 
interfere with the order inasmuch as the 
learned District Magistrate, acting under 
r. LA, did not constitute a Court over 
which this Court has superintendence 
within the meaning of s. 107, Government 
of India Act, 1915. There can- be no 
deubt that this Court ordinarily has 
superintendence over the judicial work of 
all Judicial Officers in so far as they are 
subject tothe appellate jurisdiction of the 
Court, and there seems to be equally no 
doubt that the Magistrate of the District 
in deciding a dispute under r. {-A of the 
Rules under the Local Self-Governmen; 
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_Act, is acting judicially. It was held in 
. Mahendra Rahman Mia v. Kanti Chandra 
Bose (l), that in deciding disputes under 
s. 26-B of the Rules as to the qualifica- 
tion of electors for membership of'a 
Local Board, the -District Magistrate is 
acting judicially. Similarly in Manindra 
Chandra Nandi v. Provas Chandra Mitter 
(2), it was held that the function of a 
Returning Officer in deciding a question as 
to the eligibility of a candidate is in the 
nature of a judicial function and his deci- 
sion is in the nature of a judicial decision. 
It seems clear, moreover, that the Magis- 
trate of the District acting under r. l-A 
is not’ merely a persona designata, for 
the definition of Magistrate of a District 
contained in the Lcecal Self-Government 
Act includes any Magistrate Subordinate to 
the Magistrate of the District to whom he 
may delegate all or any of his powers under 
the Act. Thus itis clear that he is not 
a persona designata, for, as such, he would 
have no Magistrate subordinate to him. 
We find, therefcre, that he is appointed 
to decide disputes under r.1-A of the Act 
in the capacity as Magistrate of the 
District. The same question was decided in 
Nara Narayan Mondal v. Aghore Chandra 
Ganguli (3), with reference to the District 
Judge acting under ss. 36-44, Bengal 
Municipal Act, and though there were 
different considerations fo be taken into 
‘account in that case, the same reason- 
ing applies as tu the superintendence of 
this Court in reference to the decision of 
the Magistrate of the District under r. 1-A. 
of the Rules under the Local Self-Govern- 
ment Act. 


I hold, therefore, that this Court has 
. jurisdiction to interfere with the orders of 
the learned Magistrate inthis case, if he 
has clearly failed to exercise a jurisdiction 
that was vested in him. He appears to have 
considered the matter judicially and his 
conclusion was that he had no power to 
interfere as r. 1-A did not, in his opinion, 
apply in view of the fact that under 
r. 30 the decision of the officer appointed 
by him to decide the matter is fnal. We 
cannot say that his view that r. 1-A did 
not apply was wrong, though it is true 
that if r. 1-A does not apply in the case 
of final decisions under the Rules, the men- 


(1) 38 O W N 838; 154 Ind. Cas. 82; AI R 1935 Oal. 
10; 59 CL J 523; 61 O 980; 7 R O 428. 

(2) 39 O LJ 50; 79 Ind. Ors. 1042; A I R 1924 Cal. 
761; 390 LJ 58. 
0 D 39 OWN 971; 163 Ind. Cas, 735; 63 0 136; 9 R 
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tion of r. 15 in r. l-A. is superfluous. Op 
the other hand if the decision unger a 
rule is tọ be final, there is no room for 
any dispute and it might be said that no 
dispute can arise. In any case we do not 
think that the circumslances of this case. 
are such that we should send bgck the 
case to the learned Magistrate for hearing 
under r. 1-A and this is the only manner 
in which we could interfere with the pro- 
ceedings. This Rule is accordingly dis- 
charged with costs; hearing fee two gold 
mohurs. 

Patterson, J.—This Rule has been 
issued in connection with the election of 
members of the Sadar Local Board of the 
24-Pargannas. The petitioner was a 
candidate for election, but his nomination 
papers were rejected by the scrutinizing 
officer under r. 30 of the Election Rules 
on the ground that he had failed to show 
title to his place of residence, while his 
subsequent application to the District 
Magistrate under'r. k-A was rejected on 
the ground that the scrutinizing officer's 
decision was final and that r. 1-A had no 
application. The petitioner then applied 
for and obtained the present rule, which 
is directed against the order of the District 
Magistrate refusing to entertain his appli- 
cation under r. l-A. : 

Two questions fall for determination in 
connection with this rule, viz. (1) whe- 
ther this Court has jurisdiction under 
s. 107, Government of India Act, to revise 
an order made by a District Magistrate 
under r. 1-A, and (2) whether the District 
Magistrate was right in holding (as, in 
effect, he did hold), that r. 1-A did not 
empower him to interfere with the deci- 
sion of the scrutinizing officer. The answer 
Lo both these questions must, in my opinion, 
be in the affirmative. 

Questions relating to civil rights (such 
as the right to vote or to stand for elece 
tion), are ordinarily to be determined by 
the Civil Courts, vide s. 9, Oivil Pocedure 
Code. Bys. 138 (a) Bengal Local Seli- 
Government Act, however, the Local Govern- 
ment has been empowered to make rules for 
the purpose inter alia of determining the 
authority who shall decide disputes relat- 
ing to elections held under the provisions 
of that Act, that is, to set up special tribu- 
nals for the decision of such disputes, and 
under s. 148 of the Act, the jurisdiction of 
the Civil Courts has been ousted wherever 
such special tribunals have been establish- 
ed. The election rules framed by the Local 
Government under s. 138 (a) are mainly 
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concerned with administration details, but 
cetgain of these rules have, in my opinion, 
the effect of setting up special tribunals 
for the decision of disputes, such as r. 15, 
which relatesto objections regarding the 
qualifications of candidates and voters in 
UnioA Committee Elections, r. 23-B, which 
deals with disputes arising: out of the 
preparation of the register of persons 
entitled to vote at Local Board Elections 
and r. 30 (the rule with which we are 
mainly concerned in the present case), 
which provides for the scrutiny of the 
nomination papers of candidates for elec- 
tion to Local Boards, and for the rejection 
of unqualified candidates In addition to 
these and other special rules relating to 
particular classes of disputes, there is 
r. l-A, and this appears to me to be 
general rule providing for the decision by 
‘the District Magistrate of disputes arising 
under the rules in respect of which no 
Special provision has been made elsewhere. 
In this view of the matter, and especially 
in view of the fact that r. 30 provides 
that the decision of the scrutinizing officer 
shall be final, it must be held that the 
District Magistrate was right in holding 
that r. 1-A did not apply. 

As regards the jurisdiction of this Court 
_ in respect of orders made by a District 
Magistrate under r., 1-A, I have little to 
add to what has been said by my learned 
brother on this point, In view of the 
definition of the term ‘Magistrate of the 
District’ (which is the same thing as 
“District Magistrate”) in-s. 4 of the Act, 
and of the fact that the decisions of the 
special tribunals set up by the Election 
Rule arein the nature of judicial decisions, 
there can be no doubt that the term 
“Magistrate of the District’ as used in 
r. l-A, means the ‘Court of the District 
Magistrate”. That Gourt is subject to the 
appellate jurisdiction of the High Oourt, 
and its decision may, therefore, in proper 
cases, be revised by the High Court under 
the provisions of s. 107, Government of 
India Act. It may well be that the 
decision of the scrutinizing officer in the 
present case was a wrong decision, but the 
present Rule is airected not against that 
decisicn, but against the order of the 
District Magistrate. The latter order was, 
in my opinion, a correct order, and the 
Rule must accordingly be discharged with 
costs. 


N. Rule discharged. 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 37 cf 1937 
April 8, 193/ 

Soratman, C. J. AND Bennet, J. 
MUHAMMAD BAKHSH—APPELLANT 
VETSUS 
Bohra RAM PRASAD AND saNoTsER— 
RESPONDENTS 

Pre-emption—Co-sharer— Co-sharer executing waqf 
of his property and constituting himself mutawalli 
—Subsequent purchase of share in mabal by him— 
Whether as a proprietor — Suit for pre-emption 
of share purchased by him—Whether can resist 
at 


A person claiming to be a co-sharer 
that he is entitled as a proprietor to a share or 
part of a mahal. The mere fact that he is in posses- 
sion in a different capacity cannot suffice. Bachchi 
Lal v. Debi Din(1), relied on. 

Where a co-sharer in mahal executes a deed of wagf 
and appoints himself a mutawallt, and subsequent- 
ly purchases a share inthe mahal, he no more re- 
mains a proprietor, after the creation of the wagf 
and is not entitled to any sharein the makal as 
a proprietor, though as a mutawallz he is entitled to 
hold possession. Oonsequently he cannot resist a 
suit for pre-emption of the share purchased by him. 
Abdur Rahman v. Narayan Das Aurora (2), relied 


S. ©., A. from the decision of the Civil 
Judge, Aligarh, dated October 20, 1936. 
Mr. A. M. Khwaja, for the Appellant. 


must show 


Judgment.—This is a vendee’s appeal 
arising out of asuit for pre-emption. The 
vendee was originally a co-sharer in the 
mahal, but executed a deed of wagf alal- 
aulad under Act VI of 1913° appointing 
himself mutawallz in his lifetime and mak- 
ing provision for the maintenance of him- 
self and his family. Thereupon he acquired 
the presentshare which has been sought 
tobe pre-empted. The defence was that 
being the mutawalli during his lifetime, 
he is still aco-sharer and not a stranger 
to the mahal and accordingly the sale- 
deed taken by him cannot be pre-empted. 
The Court below has 1ightly rejected this 
defence. The Pre-emption Act defines co- 
sharer as any person other than a petty 
proprietor entitled as proprietor to any 
share or partin a mahalor village, whe- 
ther his name isor is not entered in the 
register of proprietors. Tnerefore it is 
quite clear that the person claiming to be 
a co-sharer must show tbat he is entitled 
as a proprietor to a share or part of a 
mahal. The mere factthat he isin posses- 
sion ina different capacity cannot suffice. 
This was emphasized in Bachcht Lal v, 
Debi Din (1), where. it was pointed out that 
for a person to be aco sharer, it is neces- 


- (1) (1929) ALJ 43% 119 Ind. Cas, 503; AI 
1929 All. 300; 51 A 629; Ind. Ral, (1929) ALL 1031, 
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that he should be entitled as apro- 
sardine to a share in the mahal and that a 
lessee ora mortgagee, for instance, or a 
person in adverse possession without hav- 
ing acquired actual title Would not be 
entitled as proprietor to the property in his 
possession and could not resista claim for 
pre-emption by a co-sharer, so long as title 
had not matured by prescription within 
the meaning of the Act. It cannot be denied 
that the defendant after having executed 
the waqf ceased to be the proprietor of the 
waqf property. As laid down by their Lord- 
ships of the Privy Councilin Abdur Rah- 
man v. Narayan Das Aurora 71 Ind. Cas. 
646 at p 648 (2), when once it is declared that 
a particular properly 1s waqf, Or any such 
expression is used as implies waqf, the right 
of wagif is extinguished and the ownersbip 
is transferred to the Almighty : l 
“The manager of the wagf is the mutawalli, the 
governor, superintendent or curator ......But neither 
the sajjadanashin nor the mutawaliz has any right 
inthe property belonging to the wag/, the property 
is not vested in him and he is not a trustee in the 
technical sense.....Under the Muhammadan Law 
the moment a wagfis created all rights of property 
pass out of the wag?f and vest in God Almighty. 
The curator whether called mutawalli or 
sajjadanashin or by any other name is 
merely a ‘manager. lt is thus perfectly 
clear that the vendee ceased to be the pro- 
prietor of this property after the creation of 
the waqf and that accordingly he is not 
entitled as proprietor to any share in the 
mahal, although in the capacity of a muta- 
walli he is entitled to hold possession. The 
view taken by the Court below was, there- 
fore,-correct. The appeal is dismissed under 
Il. 
— = Appeal dismissed. 
(2) 71 Ind. Cas. 646; AIR 1923 P © 44; 50 1 A 
84:.£00 329; 17 L W 309; 32 M L T 158; 44ML J 
624; 25 Bom, L R670; (1923) MW N 421; 38 OLJ 
212; 28 0 W N 121 @ 0). 


LAHORE HIGH COURT 
Criminal Miscellaneous Petition No. 189 
of 1936 
September 8, 1936 
Din MOHAMMAD, J. 
EMP EROR—Prosecutor 
VETSUS | 
PRABHU—Opposits Party 
’ Criminal Procedure Code (Act V of 198), s. 339 (3) 
.—A pprover—Contradictory statements by—Whether 
warrants prosecution — Discretion of High Court— 
Exercise of —-Questtons to be considered— Prosecution 
for perjury, sanctioning of —Public policy, 
The mere fact that the two statements ara con- 
tradictory cannot in every case be a warrant for 


EMPEROR V. PRABHU (LAH) 


LWLIC 
directing the prosecution of the approver. The dis- 
cretion vested in the High Court must be exercised 
with extreme caution, and the cardinal question for 
consideration by the Court is whether the confession 
and the incriminating statement mada by the ap- 
prover were or were not true. If ths circumstances 
point to the conclusion that the confession and the 
incriminating statement were not true, the infsisti- 
ble inference must be that those statements wire put 
in the mouth of the approver by some oneand in such 
a case it would be opposed to public policy to 
prosecute and punish the approver for perjury. 
Emperor v. Mathura (1), followed. 


Mr. Jhanda Singh, for the Government 
Advocate, for the Crown. 

Mr. Faqir Chand Mital, for the Opposite 
Party. | 

Order.—Unders, 337, Criminal Procedure 
Code Prabhu accepted a tender of pardon in 
a case against Chandgi, Bhartu and others, 
On November 28, 1935, he appeared ag a 
prosecution witness in the inquiry against 
Chandgi but did not support the prosectu- 
tion. On February 26, 1936, he appeared 
before the Sessions Judge in the trial of 
Bhartu and others and made a statement 
diferent from what he had made before. 
On this ground a complaint under ss. 193- 
194 has been made against him by the 
Magistrate, First Class, Kohtak, supported 
by a certifisate from the Public Prosecutor 
as required by s. 339, Criminal Procedure | 
Code. 

A perusal of the judgment of the Ses- 
sions Judge in the case of Bhartu and 
others will show that the statement of 
Prabhu has been very severely criticised 
by the Sessions Judge, and that, in spite 
of his having made a statement which the 
prosecution expected that he would make, 
the Sessions Judge did not consider it safe 
to rely thereon and to convict the accused 
persons on its basis. The Sessions Judge 
has further mentioned that after Prabhu 
had made a statement in the Court of the 
Committing Magistrate in the case of 
Chandgi, his uncle was allowed by the 
District Magistrate to interview him in 
jail and that an Assistant Sub-Inspector 
of Sonepat had some hand in itand that 
it was after this interview that Prabhu 
changed the previous statement which he 
had made in the case of Chandgi and 
reverted to his original position once more. 

The High Court is not bound to accord 
Sanclion in every case that is brought to 
its notice under s. 339, sub-s. (3), Crimi- 
nal Procedure Coce, and I consider that 
this is a fit casein which sanction should 
be refused. If the whole story of the 
proseculion is characterized by the Sessions 
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Judge ag inherently false and the approver 
is disbelieved on account of the intrinsic 
impyobabilities of his statement, the only 
conclusion possible is that the facts that 
he had offered to disclose were false and 
that he had been compelled to accept that 
Positign merely in view of the risk that he 
ran igot accepting it. It is justifiable to 
infer, therefore, that his statement in the 
case of Chandgi was a truthful statement 
and that when he was again approached 
y his uncle presumably at the instance 
of the -Police he once more yielded to the 
pressure and consented to make a state- 
ment which was not in accordance with 
truth. This no doubt brings him within 
the. purviéw of ss. 193 and 194, Indian 


Penal Code, but one cannot ignore the- 


- circumstances in which his self-incriminating 
statement appears to have been made. As 
laid down in Emperor v. Mathura (1). 

“The mere fact that the two statements are con- 
tradictory cannot in every case be a warrant for 
directing the prosecution of the approver. ‘The 
discretion vested in the High Court must be 

: exercised. with extreme caution and the cardinal 
question for consideration by the Oourt.is whe- 
ther the confession and the incriminating state- 
ment made by the approver were ‘or were not 
true. If the circumstances point to the conclu- 
sion that the confession and the incriminating 
Statement were not true, the irresistible ‘inference 
must be that those statements were put, in the 
mouth of the approver by some ons, and in sucha 
case, it would be opposed. to public policy to prose- 
cute and punish the approver for perjury.” 

dam in entire agreement with the prin- 
ciple enunciated above and’ refuse sanction 
for the prosecution of Prabhu under 
ss. 193 and 194, Indian Penal Code, as 
asked for. 


: Ne Sanction refused. 

(1) 56 A 288; 147 Ind. Cas. 653; ATR 1934 All. 43; 
(1933) Or.- Cas, 74; 35 Cr. LJ 444; L R14 A 432 Or; 
6R A 531; (1933) A LJ 1389. 


MADRAS HIGH COURT 
Second Civil Appeal No. 878 of 1931 
November 24, 1936 
VENKATARAMANA Kao, J. 
VENKATAOHARIAR—APPELLANT 
; VETSUS 
SOUTH INDIAN BANK anp anotuge 
a —RESPONDENTS 
Civil Procedure Code (Act Vof 1908), s. 1l— 
Litigating under the same title—Decision in ‘suit 
between third party and judgment-debtor as to title 
to property attached —Attaching decree-holder, if 
bound by that decision. Bag gs 
In execution ofa decree obtained against A, the 
decree-holder B attached the suit property on April 
12,1922. Beforethe attachment the plaintiff, A's 
father had ingtituted a suit against A and.others for a 


1171—47 & 48 
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declaration that the property described in the plaint 
thereto was his self-acquisition and on March 20, 
1923, he obtained a decree in his favour, The 
plaintiff filed the present ‘suit against A and B for 
a declaration that the suit property was his self- 
acquired property, that A had noright therein and 
B wasndt entitled- to attach the same. It was found 
that the decree inthe prior suit was not obtained 
by fraud or collusion : 

Held, that sofar as the prior suit was concerned, 
A did represent all interests in the property 
in the litigation and so far as the present 
suit is concerned, B must be deemed toclaim under 
A litigating under the same title, and hence the deci- 
sion inthe prior suit operated as res judicata on 
the question of the title of the plaintif to the 
property insuitand B would be precluded from 
asserting the title of A by reason of the prior suit. 
[p. 370, col. 2.| 

[Case-law discussed.] 

B. O. A. against the decree of the Court 
of the Subordinate Judge, Tinnevelly, in 
A. S. No. 112 of 1926 (A. S. No, 144 of 1925, 
District Court) preferred against the decree 
of the Court of the District Munsif of 
Tinnevelly in O. S. No. 12 of 1923. 

Messrs. C. 3. Venkatachariar and D. 
Ramasawmi Iyengar, tor the Appellant. 

Mr S. Muthiah Mudaliar, for the Respon- 


dents. 
Judgment.—The main question in this 


second appeal is whether the lower Court 
ought to have raised an issue whether the 


‘defendant is precluded from impeaching 


the title of the plaintiff to the suit property 
by reason cf the decision in O. S. No. 24 of 
1921 on the file of the Sub-Court, Tinnevel- 
ly. The facts necessary for its disposal 
may be’ shortly stated. The plaintiff is 
the father and the 2nd defendant is his 
son. The lst defendant is a creditor of 
the 2nd defendant. In execution of a 
decree obtained against the latter in 
0.8. No. 6iu0f 1920 on the file of the 
District Munsif’s Court of Tankasi, he 
attached the suit property on April 12, 
1922. The plaintiff filed the present suit, 
O. S. No. 12 of 1923 for a deGlaration that 
is his  seli-acquired 
property, that the 2nd defendant has no 
right therein, thatthe Ist defendant is not 
entitled to attaca the same, as the property 
of the 2nd defendant and for an injunction 
restraining him from bringing the said 
property to sale. Before the attachment 
by the ist defendant the plaintiff had 
instituted a suit O. B. No. 24 of 1921 on 
the file of the Sub-Court, Tinnevelly, against 
the 2ud defendant and others for a declara- 
tion that the property described, in the 
plaint thereto is his self-acquisition, that 
the 2nd defendant has no manner of right 
thereto and that several alienations made 


i 
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by him of some of the properties -in ‘the 
said suit are not binding on him. On 


March 20, 1923, the-plaintiff obtained -‘a- 
decree in his favour in the said O. 8. No. 24 


of 1921. It is alleged that the suit property 
` formed the subject-matter of the said suit 
‘and decision thereon. Before the present 
suit was.taken up for trial, the plaintiff 
sought to amend the plaint and raised 
an issue that by reason of the judgment 
in the said suit, the lst defendant is 


precluded from contending his claim by’ 


the operation of the rule of res judicata. 
The judgment was marked as Ex. F in the 
case but the learned District Munsif 
refused to raise an issue on the ground 
that the lst defendant was not a party 
thereto. On appeal though Ex. F was 
relied upcn at the hearing, the questions 
relating to res judicata and the correctness 
of the order of the District Munsif were 
not raised but. after the hearing was 
closed, an application was put in to raise 
the same and when the application was 
taken up, the appellant’s Vakil absented 
himself and the-application was dismissed. 
The learned Subordinate Judge refused to 
act on Ex. F on the ground thatit was. 
inadmissible because the lst defendant 
was nota party to it. On behalf of the 
appellant Mr. Ramasawmy Ayyangar urges 
that the lower Court should have raised the 
‘issue, buf it is contended in answer that 
having regard to the conduct of- the 
plaintiff he should not be permitted to raise 
the question in second appeal, that Ex. F 
did not relate to the suit property and that 
it was the result of collusion between father 
and son. - 

Before considering the question whether 
the plaintiff should be given an op- 
portunity to raise this issue, it is necessary 
to decide whether assuming the facts were 
as alleged by the plaintiff and the judg- 
ment in the prior suit was honestly 
obtained, it would be res judicata between 
the plaintiff andthe lst defendant. There 
is no doubt that the issue in both the suits 
_js identical, viz., whether the suit properties 
are the relf acquisition of the plaintiff 
and the 2nd defendant has any interest 
therein. There can also beno doubt that 
the decision in the prior suit is res 
judicata between ‘the plaintiff and the 2nd 
defendant. The question therefore, is, 
what is the position of the lst defendant? 
Does he claim through: the 2nd defendant 
or to put the matter in another way, did 
the 2nd defendant in the former suit repre- 
sent the interest of the Ist defendant? If 
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so, heis barréd, otherwise not. By virtue 
of the attachment there is no transfer of 
the interest of the 2nd defendant tg the. 


‘Ist defendant and the ownership. in the 


property continued in the 2nd defendant. 
The effect of the attachmentis thus stated 
by Rankin, C. J. in Najimunissa Pibi V. 
Nacharuddin Sardar (1). 

“Until attachment a judgment-creditor cannot 
litigate in his debtor's place (the italics are mine) 
to assert his debtor's righte: while the sttachment 
lasts, no new interest can be created to defeat it; 
and, although in this country, owing partly to the 
rule as to rateable distribution, attachment does not 
amount to a specific charge in favour of the 
decree-holder or by itself give him, in strictness, 4 
title thereto, it is nevertheless the basis of all the 
judgment-creditor’s right to assert his debtor's 
ae in the particular property in ques- 
10n . A 

Therefore, so far as O. S. No. 24 of 1921 
is concerned, the 2nd defendant did 
represent all interests in the properly in 
the litigation and so far as the present 
suit is concerned, the lst defendant must 
be. deemed to claim under the 2d defend- 
ant litigating under the same title; vide U- 
Tha Lu v. Devanarain (2;. The ist defend: 
ant himself has no right or: title to the 
property. He has to rely on. the. title of 
the 2nd’. defendant and -stand or fall with 
him. In Moti Lal v. Karrabuddin (3) the 
Privy Council held that an attachment -by 
a judgment-creditor of a property alleged 
to bethe judgment-debtor’s is of no avail 
when there has been a subsequent adjudica- 
tion in a suit between: a third_party and the 
judgment-debtor negativing the latter's», 
right and a transfer in pursuance of the 
attachment subsequent tothe adjudication 
is inoperative as against the party in whose 
favour the adjudication has been made. 
The reason of the rule, is. that what the 
judgment debtor can attach and- sell is only 
the right, title and interest of the judgment- 
debtor and if itis found he has none, the 
attachment operates on nothing and the exe- 
cution sale confers nothing. [Vide also 
Parvathi v. Kisar Singh (4)|. in my 
opinion the rule of law applicable is cases 
of jus tertii may well be applied here viz., 

“whatever would estop or bar the person whose 
title is set up must also bar the person pleading 
jus tertit whether the estoppel is by record, deed 


or in pats”. 
[Vide Secretary of State for India v, 
Ahmad Badsha (5)}. Thus if the. 2nd 


(1) 51 0548 at p. 555; 83 Ind. Cas. 233; 39 CL J 
418; A I R1924 Cal 744. ~~ oe 
(2) AIR 1934 Rang. 206; 151 Ind. Oas. 417;7 R 
Rang 73. 
at) 25 O 179; 24 I A 170; 10 W N 639; 7-Sar. 222 


ays B 567, 
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am, therefore, of opinion that the 
ing the title of the 2nd defendant by reason 
‘of the decision in O. 8S. No. 24 of 1921 on 
the file of the Sub-Court, Tinnevelly. I 
thik the lower Court ought to have raised 
. the sue. In view of the contentions raised 
by Mr. Muthiah Mudaliar, before finally 
deciding this second appeal, it is necessary 
to raise the following issues and have find- 
ings on them. 

(1) Whether the prior suit (0. S. No. 24 of 
1921 on the file of the Sub-Court, Tinnevelly) 
related to the suit property and there was an 
adjudication regarding thereto. 

(2) Whether the judgment in that suit 
was the result of collusion between the 

. plaintiff and the present 2nd defendant. 

I, therefore, direct the lower Appellate 
Court to submit the findings onthe said 
issues within two months from the date of 
the receipt ofthis order after taking evi- 
dence adduced by both parties who are 
given leave to tender the necessary evi- 
dence. Time for objections 10 days. Hav- 
ing regard to the conduct of the plaintiff, I 
direct the plaintiff to pay the costs of the 
lst defendant incurred up to date including 
the hearing of the second appeal, viz., cost 
incurred in the District Munsif's Court, costs 


i : incurred before the Sub-Judge after remand 


by the High Court and the costs of hearing 
of this appeal. Costs of further enquiry in 


_zethe lower Court and further hearing in this 


- second appeal will abide the result. 
Finding.—I accept the finding that the 
. judgment in the prior suit O, 8S. No. 24-of 
1921 was not obtained by fraud or collusion 
. by the present 2nd defendant. I, therefore, 
reverse the decree of the learned Subordi- 


- District Munsif. I direct the respondent to 
. pay the appellant rupees eighty-five (Rs. 85) 
. for his costs of this appeal. À 
Leave to appeal is granted. 
A-N. . : - Finding accepted. 
(5) 44 M 778; 67 Ind. Oas. 971; 14 L W 128;41 M 
L J 223; (1921) M W N 576 (F B). 





NAGPUR HIGH COURT: 
Second Oivil Appeal No. 156-B of 1934 
August 31, 1936 
i Boss, J. 
ZUMBERLAL CHHOTELAL AGARWAL 
AND ANOTHER—APPELILANTS 
. versus 
SITARAM ANp OTHERS—RESPONDENTS 
Civil Procedure Code (Act V of 1908), ss. 63, 73— 
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defendant is. barred the Ist defendant who- 
` 18 setting up his title is equally -barred, Í- 
Ist... 
dtfendant would be precluded from assert-: 


‘the Legislature has very clearly 
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Sections must be read together“ Any claim" in 
s. .63,- whether includes claim for rateable distribu- 


. tion under s. 73-—Second application for execution, 


in the Court of highest grade, necessity of—" Assets", 
in 8.73, whether confined to those realised by sale 
or otherwise in execution of decree—Prior attach- 
ment, whether essential under ss. 63 and 73—Mere 
application for execution before assets are recewed, 
if enough—Atiached property sold for arrears of 
revenue—Surplus money after payment of arrears 
attached by another decree-holder—Attachment of 
original decree-holder, ‘if continues—Whether can 
apply for rateable distribution—C. P. Courts Act 
(I of oe) 38. 16 and 26—Appeal wrongly filed before 
Additional District Judge-—District Court transfer- 
ring itto another Additional District Judge having 
jurisdiction—Original presentation held to bein Dis- 
trict Court for purposes of limitation. 


Sections 63 and 73 of the Oivil Procedure Code, must 
be read together, and since the Court of highest 
grade has been empowered todetermine any claim 
with respect tothe property, it must include claims 
for rateable distribution under s.73. Consequently 
there is no need for asecond application for execu- 
tion inthe Oourt of highest grade by the decree- 
holder applying for rateable distribution. Nimbajt 
Tulsiram v. Vadia Venkati (10), Chella Narsiah v., 
Sontan Obhayya (11) and Nanjunda Chettiar v. 
Nalla Karuppan Chettiar (12), dissented from. 

(Oase-law referred to.] ” l 

Money reslised by sale of attached property for 
arrears of revenue isavailable for rateable distribu- 
tion, “ Asseis”’, ins.73 are not confined to those 
which were realised “ by sale or otherwise in execu- 
tion of a decree.” Sidh Nath Tewari v. Tej 
Bahadur Singh (15) and Sadasheoappav. Panjabrao 
(16), relied on. 

Prior attachment isnot necessary under s, 63. It 
is not necessary under s.73 also. So far as credit- 
ors seeking rateable distribution are concerned, only 
an application for execution before the assets are 
received by the Oourt entitling to receive them, is 
required. 

The attaching decree-holder has a right to follow 
the property in the form into which it was convert- 
ed and inspite ofthe sale of property for arrears 
of revenue his attachment continues and fastens 


- itself on tothe money even if the amount realised 


by such sale, over and above the arrears due, is 
attached by another decree-holder. He is, therefore, 
entitled to rateable distribution. Sinclair v. Brougham 


Ted Å (14), applied. 
nate Judge and restore the decree of- the - 
S : Courts but are attached to 
. form part of it. Itis true 
‘necessarily as extensive 


‘Additional District Judges do not form separate 
the District Oourt and 
their powers are not 

as those of the District 

Judge himself, but a -mere curtailment of powers by 

executive orders cannot constitute a separate Court. 

The Local Government:‘has no power to create 

Courts; only the Legislature can do that, and 

indicated that 

there istobe only one District Court in each Civil 

District. Therefore, these Additional District Judges 

do not form independent Courts but are part of the 

Districts to which they are attached. Consequently 


`- where an appeal is wrongly presented before an 


Additional District Judge, but the District Court, 
transfers it toanother Additional District Judge 
having jurisdiction, .the original presentation 1s 
really a presentation tothe District. Oourt itself for 
the purposes of limitation. - - 


S. O: A. from the appellate decree of 


the Court of the Additional District Judge 
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. Ellichpur, dated April 30, 1934, in C. A. 
“No. 1B of 1934 reversing the decree of the 
Court’ of the Sub-Judge, Second Class, 
. Ellichpur, dated December 23, 1933, in C.S. 
No. 412 of 1933. 
- Messrs. D. T. Mangalmoorti and N. T. 

Mangalmoorti, for the Appellants. 

' Mr. W. B. Pendharkar; for the Respon- 
dent.No. 1. 

Judgment.—The plaintiff who is the 
_appellant here contends, that the appeal 
in the lower Appellate Oourt which was 
. filed. by. the respondent Nathusa and three 
‘others was filed beyond time,-and so the 
judgment and decree of the Court, which 
are 10 his-favour, must stand. . 

_ The facts are these. The appeal was 
filed before the Additional District.Judge 
at. Amraoti on. January 29, 1934. It 
- was then within time. It was duly admitted 
and notices were issned to thé other side. 
On . February 6, 1934, the Additional 
District. Judge held that the appeal had 
been admitted by him through an oversight 
_and as it was below, Rs..1,000, in value, it 
should have been filed before. the: Additional 


- . District: Judge at .Elichpur. The records 


were -then sent tothe District Judge ‘at 
‘Amraoti for orders'and he transferred the 
appeal.to the Additional District Judge at 
Ellichpur.for disposal. 
|. This Judge took up the case on Febru- 
ary 8, 1934. The appeal was then beyond 
‘fime, and the contention before me is that 
-the. time between January 29, 1934, and 
February 8, 1934, cannot be allowed. 
; It is perhaps necessary to add that the 
' Additional District Judge at Ellicbpur is 
an Additional Judge to the District Court 
at Amraoti, and although he sits- at Ellich- 
pur he is attached to the District Court at 
Amraoti. According to the distribution of 
` work in that Court, all appeals below 
Rs. 1,000 in value are to be heard by this 
Additional Judge. It is argued he forms 
a separate Court altogether and so if a 
man chooses to file an appeal in the wrong 
Court.through the negligence either of his 
Pleader or himself, he cannot claim the 
benefit of s. 5 of the Indian Limitation 
Act. The first question then which I have 
to. determine is whether the Additional 
‘District Judge at Ellichpur forms a separate 
Court, or is merely one of the Judges 
attached to the District Court at Amraoti. 
.I.do not-think there can be any doubt 
about the matter. 
The different Civil Courts in Berar 
have been constituted under the Central 
Provinces O rts Act of 1917 as applied 
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to Berar. Section 16 directs the establish“ 
ment of a District Court for -each Civil 
District. Itis to be noted that the directfon 
is to constitute a District Court.in each 
Civil District and not several Dis'rict 
Courts. The only other types of Courts 
contemplated are Courts of Subordinate 
Judges and the High Court. The @Addi- 
tional District J udge at Ellichpur certainly 
does not fall within. either of these 
categories, and so obviously he must have 
some connection with the one and the 
only District. Court which the Act ccn- 


‘templates for the Civil District of Amraoti, 


which incidentally embraces Ellichpur. 
Section 20 cf the Act deals with appeals 
and it directs that “Subject to the pro- 
visions of the Code of Civil Procedure, 
1908, the Provincial Small Cause Courts 
Act, 1887, and any other, enactment for the 


time being in force,” an appeal in the present 


class of case shall lie.“to the District 
It is to be observed that the section 
does not say “subject to the provisions of 
this Act,” or “save as hereinafter provided,’ 
or anything. else to indicate that there 1s 
any different intention in any other part of 
the Act. l A A 
Section 26 empowers the Local Govern- 
ment whenever it thinks it is necessary 
or expedient to do so to appuint “an 
Additional Judge or Judges to any District 
Court.” These Judges are subject. to the 
control of the District Judge of the Court 
to which they are appointed and the jurisdic- 
tion and powers which they can exercise 
are those of the District Court “subject 
to any general or special orders..of .the 
Local Government as to the class or value 
of suits and appeals which he may try, 
hear and determine.” tlt 
Again it is clear that these Addition 
Judges do not fcrm separate Oourts but - 
are attached to the District Oourt and 
form part of it. It is true their powers 
are not necessarily as extensive as those 
of the, District Judge himself, but a mere 
curtailment. of powers by executive orders 
cannot constitute a separate Court. The 
Local Government has no power to create 
Courts: only tke Legislature can do that, 
and the Legislature has very clearly in- 
dicated that there is to be only one 
District Court in each Civil District. There- 
fore these Additional District Judges do not 
form independent Courts but are part of 
the Districts to which they are attach- 


ed. l 
Under O. XLI,, r. 1. of the Code of 
Civil Procedure, every appeal has to be 
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presented “to the Court or to such officer 
as it appoints in this behalf.” It is not 
clefr whether there is only one officer 
appointed for this purpose in the District 
Court at Amraoti or several. Butit would 
- make no difference, for if an officer ap- 
point@d to receive a certain class of appeals 
accept? another by mistake, the appellant 
can hardly be blamed for that. He cannot 
be penalised for a mistake nfade by an 
Officer of the Court itself, especially as it 
is a moot point whether O. XLI, r. 1, 
contemplates several such officers or only 
one. 

The procedure normally -contemplated is 
undoubtedly a presentation to one officer 
who then sends it to the Judge concerned 
in accordance with the distribution list 
before him. It may be that, for the 
convenience of the public, auxiliary officers 
are also appointed at Ellichpur, but it 
can hardly be argued that a presentation 
to an officer of the District Court appointed 
to accept appeals, who holds himself out 
as the right person to accept the appeal 
in question and actually accepts it, is an 
illegal presentation. If it is, then I quite 
agree with the learned Additional District 
Judge that it would be a fit case for the 
application. of s. 5 of the Indian Limitation 
Act, ‘but as I say, I do not .think it 
is. 

The point is covered by authority. 
Stanyon, A. J. C. dealing with a similar 
situation in Sukhul v. Nanhoo (1) pointed 
out that these Additional District Judges 
did not constitute different Courts of Appeal 
but merely different Judges ‘of the same 
Court of Appeal, and stated as follows:— 

“The revenue districts of Saugor and Damoh 
constitute a single civil district: There is only 
one District Court for that area and it is worked 
by a District Judge and several Additional District 
Judges, one of whom sits at, Damoh. Appeals from 
the Court of Munsifs in the Saugor Damoh Civil 
District lie to the District Court and not to any 
particular Judge though they go before the dif- 


ferent Judges of that Court for disposal according 
to the distribution of business.” 


In my opinion the appeal was rightly ` 


admitted in the lower Appellate Court. 
_Turning. to the mèrits, a complicated 
Situation arises. ‘The appellant and the 
respondents’ all obtained decrees against 
this same judgment-deb!or, Jagannath 
Persad, in different Courts. The respon- 
dant Nathusa, who was the sixth defendant, 
obtained his decrees in the Court of the 
Subordinate Judge, Second lass, at Ellich- 
‘pur in Civi) Suits Nos. 289° of 1926’ and 
149 of 1927. In execution he attached four 
QiNLs4, ` Goa re 


"r a 
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of the judgment-debtor’s fields. The O 
form -was sent to the Collector on Decem- 
ber .6, 1930, and December 5, 1931, was 
fixed as the date of sale. In the mean- 
while on August 6, 1931, the Tahsildar 
sold one of the fields attached for arrears 
of land revenue under s. 141 of the Berar 
Land Revenue Oode. The plaintiffs there- 
upon immediately attached the sale pro- 
ceeds in execution of their decrees in 
the’ Court ofthe Subordinate Judge, First 
Olass. The Tahsildar’s sale was confirmed 
on October 6, 1931, and on January 
28, 1932,he deposited the balance remain- 
ing after deducting the sum. due to Gov- 
ernment, in the Court of the Subordinate 
Judge; First Class. It amounted to 
Rs, 1,250-1-6 and nowforms the subject- 
matter of the present controversy. The 
question is whether the defendants have 
a right to rateable distribution. The 
plaintiffs contend they have not, and claim 
the entire sum. : 

The first Court agreed with them and 
decreed their claim in full, but the lower 
Appellate Court distributed the sum ratea- 
bly. Hence this appeal. 


Sections 63 and 73 of the Code of Civil 


‘Procedure deal with the matter of rateable 


distribution. The former enats that : 

“Where property not in the custody of any 
Court.is under attachment in execution of decrees 
of more Courts than one, the Court which shall 
receive or realize such property and shall deter- 
mine any claim thereto and any objection to the 
ene shall be the Court of highest 
grade.” 

It: is not necessary to reproduce more 
of thesection than this for the purposes 
of the present case. It is clear from this 
that the Court of the Subordinate Judge, 
First Class, was the right Court to receive 
the money.and it had thereupon to decide 
any claim to it and any objection to its 
attachment. No objection _ was raised to 
its attachment but a claim was made for 


‘rateable ‘distribution, and in my opinion, 


this is clearly a claim. with respect to the 
money and s> had to be decided by that 
Court. 

It was argued on behalf the appellants 
that s. 63 of the Civil Procedure Code, 
cannot apply because s. 73 of the Code 
deals with the matter of rateable dis- ' 
tribution, and under it a claimant has 
to make an application for execution to 
the Court which holds the assets before 
it actually receives them. It is admitted 
that none of the respondents made any 
application for execution to the Court of | 


_ the Subordinate Judge, First Class, and . 
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s0 the appellants contend they are not en- 
_ titled to rateable distribution. 

. There isa difference of opinion on this 
point. The Allahabad, Caleutta, Madras and 

Rangoon High Courts consider the two 
sections must be read together, and since 
the Court of highest grade has been em- 
powered to determine any claims with 
respect to the property, it must include 
claims for rateable distribution under 
B. 73. Consequently there is no need for 
& second application for execution in the 
Court of highest grade: Sarju Ram Sahu 
` v. Partap Narain (2), Clark v. Alexander 
(3), Bhagwan Chunder v. Chandra Mala 
Gupta (4), Girindra Nath Ray v. Kedar Nath 
Bidyanta (5), Narasimhachariar v. Kri- 
shnamachariar (6) and Kwai Tong v. Lim 
Chaung Ghee (7).. The Judicial Commis- 
Sioner’s Oourt at Nagpur took a similar 
view in A. S. Kholkute v. Tukaram Kunbi 
(8) and also in Harnarayon v, Sahebchand 
(9). As against this there is the Bombay 
High Court's decision in Nimbaji Tulsi- 
ram v. Vadia Venkati (10) and also two 
Madras decisions ` in Chella Narsiah v. 
Sontan Obbayya, 21 Ind. Cas. 869 (11) and 
Nanjunda Chettiar v. Nallakarunan Chettiar 
(12). All these were decided by a Single 
Judge whereas Narasimhachariar v. Kri- 
shnamachariar (6), which is after Chella 
Narsiah v. Sontan Obhayya, 21 Ind. Cas. 
869 (11), but after Nanjunda Chettiar v. 
Nallekarupan Chettiar (12), was decided 
by a Bench of two Judges. For the 
reasons I have given, I prefer the majority 
View. 

The next question is whether the attach- 
ment of the property made by the sixth 
defendant Nathusa. enured against the 
Rs. 1,250-1-6 into which that feld had 
been converted by reason of the Tahsildar’s 
sale or whether-a fresh attachment was 
necessary. Pollock, A. J. C. decided similar 
point in Hazarimal v. Dama (18), and 


(2) 55 A 622: 146 Ind. Oas. 575: A IR 19 
563; (1933) A L J 921;6 R A 307. ee oe 
(3) 21 0 900. 
(4) 29.0 773: 1 OL 3 97. 
gg?) 29 © WN 575; 87 Ind. Cas, 783; A IR 1925 Cal, 
(6) 26M L J 406; 23 Ind. Cas, 909: 
Mad. 454; 1 L W 403, S aE AGT 
; 110 Ind. Cas. 744; AI R1998.R 

8) 110 Ind. Cas 524; A T R 1928 Nag. 332, aren 
ag 127; 134 Ind. Gas, 273: 

J 17; Ind, Rul, (1931) Nag. 115. PEN L 

(10) 16 B 683, 

EBT Gsm ea gen 

ad, 496; 109 Ind. l . 
L J120: 27 LW 423, pee ns A01 DIM 

(13) 29 N LR 152; 143 Ind. Cas. 
Nag. 42; Ind. Rul. (1933) Nag. 170. | 
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M11G.: 


held that a party's rights would remain 
unaffected by the conversion of the property 
into money in this manner.: Jt is true the 
learned Additional Judicial Commissioner . 
was dealing with a case of mortgage which . 
creates a charge on the property and Si 
u 
the doctrine is not as narrow as that. Itis 
known generally ` as the right to follow, ' 
and occurs most frequenily in equity in 
relation to breaches of trust. 
The House of Lords examined the 
doctrines elaborately in Sinclair v. Brougham 
(14), and the Lord Chancellor said : 


“It is, in my. opinion, impossible to confine the 
right at law to follow to cases where there is a 
fiduciary relationship.” 


Lord Dunedin, dealing with the argument . 
that the doctrine was limited, pointed out 
that other great systems of law had not 
‘been unable to solve similar problems 
and added : 


“Is English equity to retire defeated from the 
task which other systems of equity have conquered a 
And then he reduced the argument to its 
logical conclusion as follows: 

“This comes to this...... that „having got hold 
of property which does not belong to you, ifonly - 
you are wise or lucky enough to change its form, 
you may enjoy the proceeds unmolested. Such a` 
plea on the face of it seems only worthy of 
the Pharisee who shook himself free of his natural 
obligations by saying ‘Oorban. In the words .of 
technical equity it is unconscionable.” 


The noble lords extended the doctrine 
beyond its confines on general principles. 
I can see no more fitting case for its 
application than this, and hold that Nathusa 
had a right to follow the property in the 
form into which it was converted and so 
his attachment continued and fastened | 
itself on to the money inspite of the 
sale. He is, therefore, entitled to rateable . 
distil bution. 

The next point argued was that these as- 
sets were not available for rateable distribu- 
tions, inasmuch as they had not been realized 
“by sale or otherwise in execution ofa de- ` 
cree” and I wasreferred to Mulla’s Civil 
Procednre Code, 10th Edn, p. 261. It 
was decided in Sidh Nath Tewari v. Tej 
Bahadur Singh (15) and also in Sadasheo- 
appa V. Panjabrao (16); that the word — 


“assets” in s. 73 of the Code of Civil 
Procedure is not confined in this way. 
I respectfully agree and hold the 


money is available for 
bution. 

(14) (1914) AC 398;83 L J Ch. 465;111 LT 1; 
30 T L R 315; 588 J 302. 

(15) 54 A 516; 138 Ind, Cas. 106; A IR 1932 An 
411; (1932) A L J 359; Ind. Rul. (1932) All. 369. 

(16) 28 NLR 179; 140 Ind. Cas, 293; AIR 1932 
Nag, 156; Ind, Rul. (1932) Nag. 113. 
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It was ‘then argued that in any case 
the respondents other than Nathusa were, 
not entitled torateable distribution because 
they had not atlached either. the field or 
the sale proceeds, and prior attachment 
is essential under s. 63. I de not think 
that & necessary. All that s. 63 does is 
to determine which of several 
Shall determine claims with respect to 
preperty then under attachment in execu- 
tion of more decrees than one. This does 
not mean that the only claims which can 
be considered are limited to matters re- 
lating to the attachment, or of those who 
have actually made an attachment, of the 
property. The insertion of the words 
“under attachment in execution of more 
decrees than one” appears only because 
the situation could not arise otherwise. 
If only one Court has attached the prop- 
erty, then that Court is the one to deter- 
mine all claims relating to it, including 
claims for rateable distribution. 

Under s. 73 attachment is not necessary 
so far as the creditors seising rateable 
distribution are concerned. All that is 
required is an application for execution 
and that was made in every case before 
January 28, 1932, when the money reached 
the Court of the Subordinate Judge, First 
Class. If-an actual attachment was not 
necessary unders. 73, I do not see why 
it should be required under s. 63. As I 
have said, the two sections must be read 
together. e . 

As a matter of fact the learned Counsel 
for the appellants appears to be under a 
misapprehension of fact -so far as the 
respondent Atbal Singh is concerned. [ 
find- he attached the judgment-debtor's 
movable property on October 31, 1931; 
and as the sale of the field was held on 
August 26, 1931, and confirmed on October 
6, 1931, it had by then become part of 
his movable property. However, in the 
view I have taken, this would not make any 
difference: | 

The appeal is dismissed. As regards 
costs, since Nathusa is the only one who 
has appeared, he alone will be entitled to the 
costs of this appeal. 


De Appeal dismissed. 
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; T. 
Civil Reference No. 137 of 1933 
February 4, 1937 
RUPOSAND AND MEHTA, A. J. Cs. 
COMMISSIONER or INCOME-TA X— 


APPLICANT 
PETSUS 
K. B. K. H. KATRAK—Opposttg 
PARTY 
Income Tax Act (XI of 1922), ss. 7, 4 (3)—“ In- 
come,” what amounts to—~Assessee granted periodic 


sum during life-time by employer after termination 
of services, in consideration of  services—Such pay- 
ment, held taxable unless brought within exemptions 
contained in's. 4 (3). 

‘Income’, in the Income Tax Act, connotes a 
periodical monetary return ‘coming in' with some 
sort of regularity from definite sources. The source 
is not necessarily one which is expected to be con- 
tinuously productive, but it must be one whose object 
is the production of a definite return, excluding 
anything inthe nature of a mere windfall. This 
income has been likened pictorially to the fruit of a 
tree or the crop of a field. 

A person who acted as agent for another was 
granted by the principal a certain periodical sum of 
money during the life-time of the agent and the 
agreement further provided that in case the agent 
died before the expiry of five years from the date 
of the termination of the agency, the sum was to be 
paid to his son for the unexpired period of five 
years, in consideration of services rendered during 
the agency, provided the agent did not enter into a 
competitive businsss : 

Aeld, that the periodical sum of money fell under 
s. 7, Income Tax Act, and as such, was a taxable 
income unless the agent-assessee was able to bring | 
his case within one of the exemptions contained in 
s.4, cl. (3) ofthe Act. Gopal Saran Narain Singh 
y. Commissioner of Income Taz, Bihar and Orissa 
(2), relied on, Commissioner of Income Taz, Bengal 
vy, Shaw Wallace & Co. (1), distinguished. 


Mr. Partabrar D. Punwani, for the Appli- 


cant. 
- Mr. Suganlal Hassanand, for the Op- | 
posite Party. 

Rupchand, A. J. C.—This is a re- 


ference under s. 66, cl. 2, Income Tax 
Act. There is no dispute about the facts. 
It appears that the firm of Messrs. Katrak 
& Oo., which consists of Khan Bahadur 
Katrak and his son Mr. Sohrab Katrak 
acted as agents of Messrs, Brunner Mond 
& Oo., Lid. of Oaleutta for sale of their 
produce at Karachi, and were paid for 
their services on a certain commission 
basis. The agreement between the parties 
provided that it was terminahble at six 
months’ notice. On October 19, 1926, Messrs. 
Brunner Mond & COo, Ltd. gave notice 
to Messrs. Katrak & Co. terminating their 
agreement from April 30, 1927 , that is 
to say, at the expiry of | full six months 
from the date ofthe notice. The reason 
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for this was that Messrs. Brunner Mond 
& Co., Ltd., wanted to open their own 
branch office at Karachi. In consideration, 
however, of the services rendered by 
Messrs. Katrak & Uo. for several years 
past in helping Messrs. Brunner Mond 
& Oo, Ltd., to build up their businéss, 
the latter firm agreed to give K. B. Katrak 
a monthly allowance of Rs. 500 per month 


so long. as he lived and further agreed that. 


in the ‘event of hig death before the expiry 
of a period of five years from the date of 
the termination of the agreement, they 
would continue this allowance to his son 
forthe unexpired portion of five years. 
They also appointed Messrs. Katrak & 
Co. as their guarantee brokers on pay- 
ment of a small commission and stipulated 
that during the continuance of the mothly 
allowance andthe continuance of the new 
agreement appointing them as guarantee 
brokers, Messrs. Katrak & Co. would 
not doany buiness in competition to that 
of Messrs. Brunner Mond & Co., Ltd., 
For a period of two years K. B. Katrak 
did not object to being assessed on the 
allowance of Rs.‘500 per month but sub- 
sequently it appears that in view of the 
ruling of their Lordships of the Privy 
Council in Commissioner of Income Tax, 
Bengal v. Shaw Wallace & Co. (1) he was 
advised to demur the income-tax being 
levied upon this item, resulting in the 
present reference. 

‘Now it is no doubt true that in the -refer- 
ence made by the Commissioner of Income- 
tax he has relied upon several grounds 
which cannot be maintained, but it is 
hardly necessary to go into them. We 
are:afraid the case of the assessee does 
not fall within the purview of the Privy 
Council ruling relied upon by him, but 
it falls withinthe purview of a later ruling 
of their Lordships of the Privy Council in 
Gopal Saran Narain Singh v. Commissioner 
of Income Tax, Bihar and Orissa (2). In 
that case the assessee had conveyed a 
greater portion of his estate in considera- 
tion of the vendee covenanting to pay (a) 
his debts, (b) a certain sum for the mar- 
riage expenses of the assessee’s daughter, 


(1) A IR 1932 P O 138; 136 Ind Cas, 742;59I A 
206; 590 1343; Ind. Rul. (1932) P C 156;,9OW N 
515: 36 OW N 653; (1932) M W N 618; 550L J 
386; (1932) A LJ 588; 34 Bom. L R1033;36L W 
63; 63 ML J 124 (P O). 

(2) A IR 1935 PC 143; 156 Ind Cas. 856; 621 A 
207; 14 Pat. 552; 8 RPO 1; (1935)O0 LR 458; (1935) 
A L R 744; 1 BR 751; (1935)O0 WN 810;16 PLT 
531; (1935) M W N 806; 69 ML J 190; 42 L W 
243; (1935) A L J 925; 390 WN 1093; 37 Bom. L 
R817(P O 


COMMISSIONER OF INOOME-TAX V. KaTRAK (SIND) 


17110 


and (c) certain annual sums to him during 
his lifetime, and it was contended that jhe 
assegsee was not liable in respect of the ` 
annual instalments inter alia on the ground 
that such instalments were not in the 
nature of an annuity but a capital „pum 
being the purchase price of the pigherty 
conveyed by him. In dealing with. this 
case their Lordships have said : 

“Their Lordships agree with the opinion express- 
ed by the Chief Justice upon this point. The 
word ‘income’ is not limited by the words ‘profits 
and ‘gains’, Anything which can properly be 
described as income is taxable under the Act 
unless expressly exempted. In their Lordships’ 
view the life annuity in the present case is ‘income’ 
within the words used in the judgment of this 
Board in Commissioner of Income Tax, Bengal v. 
Shaw Wallace & Co. (1) at p. 212* viz, income’ their 
Lordships think inthis Act, connotes a periodical 
monetary return ‘coming in’ with some sort of 
regularity from definite sources. The source is not 
necessarily one which isexpécted to be continuously 
productive, butit must be one whose object is the 
production of a definite return, excluding anything 
inthe nature of a mere windfall. This income has 
been likened pictorially to the fruit of a tree 
or the crop of afield. It is essentially the produce 
of something which is often loosely spoken of as 
‘capital’, But" capital though possibly the source 
in the case of incomeifrom securities, is, in most cases, 
hardly more than an element in the process 
of production. Herethe source ofthe life annuity 
isthe covenant. The life annuity is the produce of 
one of the items (viz. the convenant) which tha 
appellant has taken in exchange for the estate," 


The present case is even much stronger. 
The annuity secured to K. B. Katrak and 
his son was in the nature of a gratuity 
for services rendered by K. B. Katrak in 
building up the business of his employers.’ 
He had watered the tree which had grown 
and borne fruits. No doubt his firm was 
paid for watering the tree during the con- 
tinuance of the agency and when that 
agency was being terminated heand his. 
son were permitted toenjoy a partof the 
fruits of the tree provided of course they 
did not try to destroy the tree by entering 
into a competitive business. The produce 
of this tree which they were permitted to . 
enjoy was indubitably income assessible as 
such. 

In the Privy Council cases referred to 
above, there is no reference to the defini- 
tion of salary as given in s. 7, Income Tax 
Act. In that secticn salary is defined as 
including not only what is originally known 
as salary but also wages and any annuity, 
pension or gratuity, fees, commissions, 
perquisites or profits received by the 
assessee in lieu of or in addition to any 
salary or wages. The agreement to paya 
certain periodical sum of money. during 
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the lifetime of K. B. Katrak and in the 
event of his death before the expiry of 
five years from the dateof the termina- 
tion of the agency to ‘his son for the‘ un- 
expired period of .five. years falls clearly 
withia the purview of s.7, and is as such 
taxable income unless the assesseeis able 
to bring his case within one of the exemp- 
tions contained in s. 4, el. (8) of the Act. 
Had the employers of the assessee given 
a lump sum tothe firm of Messrs. Katrak 
& Co, or-to K. B. Katrak in considera- 
tion of services rendered by that firm a 
good deal might have been said in favour 
of the assessee. But in the present case 
no such considerations apply. The assesses 
is being paid a fixed sam for his life and 
cannot, therefore, escape assessment. We 
accordingly answer the question propound.: 
ed by the Commissioner of Income-tax in 
his favour by holding that the allowance 
of Rs. 500 per month isliable to income- 
tax. The assessee has already deposited 
Rs. 100 with the Income-tax Commissioner 
` to meet the costs of this reference and we 
order that the Income-tax Commissioner 
should have his costs as taxed by this 
Court provided such sum does not exceed 
Rs. 100. lf the costs taxed are less, the 
assessee will no doubt get refund from the 
Income-tax Commissioner of the balance. 


D. Reference answered.’ 


LAHORE HIGH COURT 
Criminal Appeal No. 609 of 1936 
August 27, 1936 
COLDSTREAM AND Din Mowawmap, JJ. 

' ALLAH DITTA—Convict—Appa Luant 

aa VETSUS 

EM PEROR— RESPONDENT 

. Evidence Act (I of 1872), s. 27—Custody under 
—Whether there should be formal arrest—Mere sus- 
pect not charged nor arrested—Presence of such 
person with Police—Whether amounts to custody— 
Statement under such circumstances leadingto dis- 
covery~~Admissibility. ; 

In order thata statement under s. 27, Evidence 
Act, be admissible, the maker of the statement should 
be in the custody of the. Police; that custody 
need not be a formal arrest. Inthe case of mere 
suspects who have not been formally charged with 
any offence or arrested under any section of the 
Oriminal Procedure Code, their presence’ with the 
Police under some restraint amounts to “ custody " 
which is contemplated by s. 27, Evidence Act. If 
a statement made bya person in the above circum- 
stances leads to the discovery of any matter, it is 
admissible in evidence under s. 27, Evidence Act. 
[p. 380, col. 2.] 

(Case-law referred. to.] 
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Or. A. from an order of the Sessions’ 
Judge, Sheikhupura, dated March 24, 1936. 

Mr V.N. Sethi, for the Crown. 

Din Mohammad, J.—Allah Ditta was 
tried before the Sessions Judge of Lyall-' 
pur, for the murder of his servant Fazal 
and sentenced to transportation for life. 
He has appealed through jail and the 
Local Government has presented a peti- 
tion for the imposition of the sentence of 
death on him. The facts of this case are 
very peculiar. The story for the prosecu-- 
tion is that the appellant was inimical to 
one Wacdhawa Singh and that he brought 
about the death of his servant Fazal merely 
with a view to fasten the’ guilt on his 
enemy. The occurrence was reported to 
the Police by the appellant himself on Nov- 
ember 26 at 64.mM. He was then accom- 
panied by the lambardar and choukidar of 
his village. He stated there that he 
originally belonged to a village in the 
District of Gujranwala but shifted to Bedad- - 
pur village seven or eight years before 
and took the. land of Mohammed Hussain 
lambardar for cultivation. Three occur- 
rences had taken place at his well during 
the two years prior to this murder. On 
the first occasion his four cattle were stolen, 
on the second occasion a bullock of his was 
stolen and on the third nothing was stolen 
as he happened to awake at the time when 
the theft was being committed. On all 
these occasions Wadhawa Singh was suspect- 
ed. Later Wadhawa Singh was challaned 
under s. 110, Criminal Procedure Code, 
and he appeared as a witness against him 
in spite of the fact that Wadhawa Singh 
had asked him to desist. Wadhawa Singh 


- threatened to harm him and he reported 


the fact-to the local zaildar, sofedposh and 
other village notables. 

So far asthe actual affair is concerned, 
the appellant stated that he was sleeping 
at his well along with his servant Nabi 
Bakhsh and had bolted the door of the 
havelt from-inside. One Sohni came and 
opened the door from outside and when he 
left, the door was shut but the appellant 
forgot to -bolt it Nabi Bakhsh spread his 
bed under a pipal treeat a place where 
the compound’ wall was not very high. 
About midnight while he was half awake 
he heard the’ barking of the dog and on 
getting up he noticed four persons standing 
on the boundary of a sinji field near the 
wall where his servant was sleeping. On 
this he run to the village and awakened 
the sofedposh, lambardar, chowkidar and 
other persons and informed them of what 
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he had seen. They all accompanied him 
to the spot: and on entering the haveli 
they found Nabi Bakhsh lying murdered. 
A search was made but no clue was found. 
The appellant wound up his report by 
saying that he suspected that Wadhawa 
Singh, lambardar of Sidham, had either 
committed the murder himself or had got 
it committed by somebody else under the 
impression that it was he who was sleep- 
ing there and not his servant. It may be 
remarked here that the name of the deceased 
was not Nabi Bakhsh but Fazıl. The 
Police took the investigation into hand and 
it appears that they did not believe the 
story as related above from the very start. 
The appellant had on October 22, 1935, 
and on November 6, 1935, submitted two 
apPlications to the Superintendent of Police, 
Sheikhupura, against Wadhawa Singh, 
Barkat Shah, Allah Bakhsh, Hussain and 
Dulla asking for protection against these 
persons on the ground that they were ini- 
mically disposed towards him and that he 
seriously apprehended that either he or his 
servant would be murdered by them or 
that he would be implicated in some false 
ease. Taking their clue from these ap- 
plications the Police sent for these persons 
but did not take any further action against 
them. On the 28th it is alleged that the 
appellant pointed out a piace in his cattle 
pen from which a bloodstained toka was 
unearthed and another place on the roof of 
his shed from which a bloodstained chaddar 
of khadar was taken possession of. After 
having made these recoveries, the Police 
came to the conclusion that the murder of 
Fazal had been committed by the appellant 
himself and not by any outsider and that 
he had mancsurved the whole affair with a 
view falsely to implicate his enemies. 

The post mortem examination was per- 
formed by Dr. Narain Das who found as 
many as 13 incised wounds on the body of 
Fazal, most of which were located on or 
near the head. His vertebral column was 
cut and so were the large blood vessels of 
the left side of the neck The appellant 
consistently denied the allegations made 
against him and adhered to the report that 
he had originally made. The Sessions 
Judge has based the conviction of the appel- 
lant on the following grounds: 1. “The 
` discovery of the bloodstained toka and the 
chadar at the instance of the appellant. 
2. The previous mention of the death of 
Lis servant in the two petitions submitted 
to the Superintendent of Police. 3. The 
failure of the appellant to raise an alarm 
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in the haveli itself and his studious attempt - 
to invoke the help of his. co-villagers ip a: 
manner which involved delay. 4. The 
absence of any other person at the well on 
the fateful night. 5. The absence of foot- 
prints of the alleged trespassers and, the’ 
absence of any mark of trampling ig the 
sinji field, and 6. The futility of this 
murder at the hands of thieves when no 
theft at all was attempted. 

I may say at once that [ am not at all 
impressed by reasons Nos. 2 to6. Even. 
if all these cireumstances were present, : 
they would be equally consistent with the - 
appellants innocence as with his guilt. 
Taking the petitions first, it is not denied < 
that Wadhawa Singh and others were 
proceeded against under s. 110, Criminal 
Procedure Oode, nor is it disputed that the 
appellant had appeared as a witness against 
them. It is also not denied that thefts had 
been committed at the appellants well. 
The submission of these petitions to the 
Superintendent of Police, therefore, willnot - 
raise any presumption of guilt against him, `’ 
A man may feel genuinely apprehensive of 
his enemies and may seek protection from 
the Police against their machinations and 
if a person conducts himself io this manner 
it cannot be argued that he betrays any 
guilty conscience. Similarly, the failure 
of the accused to raise a hue and cry in 
the haveli itself will not justify any in- 
ference of guilt against him. Every person 
has his own method of doing things and it 
is conceivable that the appellant having 
been territied by the very sight of four 
strangers outside his havelt may not have 
considered it safe to make any ndise there 
and may have tried to save himself by 
slipping away unnoticed. There is nothing ` 
on the record toshow that there were any 
persoas in the neighbourhood whom his 
cries could attract and this may further 
explain his keeping quiet at the moment, 

The absence of any other person atthe ` 
well may as well have been utilized by the - 
offenders as by the appellant himself. 
There is some indication on the record to 
show that some efforts were made by the 
party of Wadhawa Singh to assure them- 
selves of the absence of other persons at 
the well and the fact of the appellant '' 
being alone with his servant will not, 
therefore, advance the case for the prosecu- 
tion any further. The absence of the 
offenders’ tracks at the place where they 
were stated to have been standing at the 
time when the appellant saw them is also 


- immaterial. It was mentioned at the very 
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first instance by the appellant that a large 
number of persons had. accompanied him 
from” the village and had even conducted a 
search to find out who the offenders were 
and nobody would have expected any 
tracks of the culprits on the borders of the 
sinji field -in these circumstances. They 
must have been obliterated even if they 
were there, and the absence of these tracks, 
therefore, does not affect the case one way 
or the other. The last ground stated by 
the Sassions Judge also does not appeal to 
me to be scund. The offenders may not 
have intended to commit any theft at all 
and it is quite possible that their object 
may have been to commit the murder of the 
appellant himself and that they committed 
the murder of the servant under the mis- 
taken notion that he was the appellant. In 
the bedy of the judgment the Sessions Judge 

| has referred to one other matter which he 
considered very improbable if Fazal had 
been murdered by strangers. He has re- 

| marked. as follows: 

' “I however attach great importance to the fact 
that there were no cuts on the bedding or on the 
charpoy. This would ceitainly show that the as- 
sailants were not outsiders and that some one who 

; had time enough to control the victim had killed 
him by holding him down to a particular point on 

| the charpoy.” 

I bave considered this matter and am 
not disposed to agree with the Sessions 
Judge. The argument employed by the 
Sessions Judge would rather help the ap- 
pellant than harm him. It is difficult for 
one man to control his victim in the manner 
in which he is alleged to have done and 
the very fact that the injuries found on 
the bcdy of the deceased indicated that he 
had been injured when he had been fully 
overpowered points to the conclusion that 
his assailants were more than one.. There 
only remains to be considered now whether 
the evidence of the recovery of the blocde 
stained toka and chadar at the instance of 
the appellant is sufficient to justify the 
inference of his guilt. Counsel for the 


defence has attacked this evidence on three . 


grounds : (a) That this evidence is legally 
inadmissible. (b) That it is self-contradic- 
tory, and (e) that it is unreliable. 
Counsel contends that the statement 
attribuled to the appellant is said to have 
been made at a time when he was not in 
the custody ofthe Police and that, there- 
fore, it cannot be admitted under s. 27, 
Evidence Act. The only other section that 
applies to a satement made to an Investi- 
gating Officer is s. 162, Criminal Proce- 
dure Code, and asit bars the use of such 
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statement for any purpose, the information 
alleged to have been supplied by the ap 
pellant leading to the discovery of the toka 
and the chadar -cannot be legally admitted. 
He has relied among other authorities on 
Queen-Eimpress v. Babulal (1), Durlaw 
Namasudra v. Emperor (2) and Deonandan 
Dusadh v. Emperor (3). In Queen-Empress 
v. Babulal (1) nothing has been said which 


relates to the facts of the present case. In 


Durlaw Namasudra v. Emperor (2), it was 
held by a Division Bench of the Calcutta 
High Court thal an information not received 
from an accused person in the custody of 
a Pclice Officer or received from an accused 
person not in the custody of a Police Officer 
even ifit leads tothe discovery of a fact 
relating to-the crime is inadmissible in 
evidence under s. 27, Evidence Act. In 
the judgment delivered by Sir (George 
Rankin it was even suggested that the law 
should be amended as it led to absurd 
results. In Deonandan Dusadh v. Emperor 
(3) a husband who had fatally assaulted 
his wife immediately went to the Police 
Station and stated among other things that 
he went into his room and finding his wife 
sitting there, wounded her. The question 
arose whether this statement was admissible 
against him. It was beld by a Division 
Bench of the Patna High Court that as the 
informant had not, up to the time of making 
ihe statement set out above, been accused 
of an offence, he was not at that time a per- 
gon accused of an offence within the mean- 
ing of s. 27, Evidence Act, and hence his 
statement was not admissible under that’ 
section. It may be remarked here that in 
Santoki Beldar v. Emperor (4) this decision 
was considered and although the point at 
issue before us was not at issue there, the 
learned Judges appear to have remarked 
that if a person makes a statement to a 
Police Officer as such he submits to the 
custody of the officer within the meaning of 
s. 46(1), Criminal Procedure Code, and is 
then in the custody of a Police Officer as 
contemplated by s. 27, Evidence Act. 

As against this Counsel for the Orown 
has relied on Hannun v. Emperor (5), 

(1) 6 A 509 (F B). 

(2) 590 1040; 138 Ind. Cas. 116; A I R1932 Oal. 
297; (1932) Or. Cas. 266; 33 Cr. LJ 546;360 W N 
373; Ind. Rul. (1932) Cal. 417. 


(3) 7 Pat. 411; 111 Ind. Oas. 118; A I R 1928 Pat, 
491; 29 Or.L J 790;9PL T 533;10 A IOR 
4 


68. i: 

(4) 12 Pat. 241; 142 Ind Cas, 474; A IR 1933 Pat, 
149; (1933) Or Oas. 404; 340r. L J 349;14 PLT 
82; Ind. Rul (1933) Pat. 139. Oe 

(5) 7 Lah. 84; 94 Ind. Cas. 901; A I R 1926 Lah. 88; 


97 Or, L J 709; 27 PL R583, 
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Azimaddt v. Emperor (6), Aishan Bibi v. 
Emperor (7°, Superintendent and Legal 
Remembrancer of Legal Affairs, Bengal 
v. Lalit Mohan (8) and Sudam Chandra 
Bag v. Emperor (9). In Rannun v. Em- 
peror (5) a Bench of this Court presided 
over bv Sir Shadi Lal, late C. J. and 
Sir James Addison, J., held that s 27 did 
not apply to the statement of an accused 
person and that in its application it was 
` confined to those persons only who were 
examined as witnesses by the investigating 
officer. This view was adopted by the 
Caleutta High Court in Azimaddi v. Em- 
pero (6). In Aishan Bibi v. Emperor (7) 
it was held that, in order to make state- 
ments admissible in evidence under s. 27, 
Evidence Act, it was not necessary that 
the accused should be under a formal 
arrest and that as soon as an accused 
person or a suspect came into the hands 
of a Polise Officer, he was no longer at 
liberty and was, therefore, in custody 
within the meaning of s. 27, Evidence 
Act. In Sudam Chandra Bag v. Emperor 
(9), where a Police Officer interviewed 
an accused person and walked with him 
to the place where the accused pointed 
out the spot where an incriminating 
article might be found, although the ac- 
cused had not been arrested by that time, 
it was held that he was in Police custody 
within the meaning of s. 27, Evidence Aci. 
In Superintendent and Legal Remembrancer 
of Legal Affairs, Bengal v. Lalit Mohan 
(8) it was held that the submission -of a 
person to the custody of a Police Officer 
within the terms of s. 46 (1), Criminal 
Procedure Code, is “custody” within the 
meaning of s. 27, Evidence Act. 

Counsel further contended that even if 
the statement could not be used as a con- 
fession, it could be used as an admission as 
laid down in Sucha Singh v. Emperor 10). 
That case related to an oral confession 
made to a Magistrate which was held 
admissible under s. 26, Evidence Act, and 
is, therefore, not relevant to the present 
case. From the judgments referred to 


(6) 54 O 237; 99 Ind. Oas. 227; 28 Or. L 399; AIR 
1927 Cal.17; 44 O L J 253. 

(7)15 Lah. 310; 152 Ind. Cas. 206; A I R 1934 Lah. 
150; (1934) Cr. Cas. 330; 31 Cr. L J 14; 37 P L R867; 
7 R L263, 

(8; 49 O 167; 62 Ind. Cas. 578; A I R 1922 Oal. 342; 
22 Or. L J 562; 25 C W N 788. 

(9)A TI R 1933 Oal. 148; 144 Ind. Cas. 74; (1933) 
Or. Oas. 225; 34 Or. L J 675; Ind. Rul. (1933) Oal. 


9 
ao) A I R1932 Lah, 488; 142 Ind. Oas: 699; (1932) 
Or. as. 626;34 P L R405; Ind. Rul. (1933) Lah 
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above, the following principles ‘can be 
deduced: (a) that in order that a state- 
ment under s. 27, Evidence Act, be gd- 
missible, the maker of the statement should 
be.in the custody of- the Police but that 
custody need not be a formal arrest; (b) 
in the case of mere suspects who A 
not been formally charged with any fence 
or arrested under any section of the 
Criminal Procedure Code, their presence 
with the Police under some restraint 
amounts to ‘custody” which is contem- 
plated by s. 27, Evidence Act, and (ce) that 
if a statement made by a person in the 
above circumstances leads to the discovery 
of any matter, it is admissible. I am in 
respectful agreement with these principles, 
Besides, with all respect, I may say that 


“ gome of the judgments relied on by Counsel 


fcr the defence do not appear to have 
taken into consideration other provisions 
of the Evidence Act under which a state- 
ment followed by a discovery not covered 
by s. 27, Evidence Act, may be admissible. 
Even if a mere statement be ruled out 
of consideration on the ‘ground that a 
person was notin the custody of the Police, 
the act of his pointing out a place from 
which a certain incriminating article is 
discovered or the act of himself producing 
an incriminating article can, in my view, 
be proved under various other sections of 
the Evidence Act. 

In the light of the principles enunciat- 
ed above, the statement before, us satisfies 
all the requirements of law but I need not 
expatiate on this point any further as in 
this case I hold, agreeing with the Counsel 
for the defence, that the evidence ofre- 
covery is not of such a nature as tobe a 
safe basis for the conviction of the ap- 
pellant. In the first place, the prosecution 
witnessses are not agreed as tothe exact 
place from which the bloodstained toka 
was recovered. In the list. of recovery 
made st the time, the place is described as 
a catile pen. In the statement of Bahawal 
Bakhsh Sofedposh, the toka is said to have 
been recovered froma kotha to the south 
of the well. The Sub-Inspector, however, 
states that the toka was recovered from 
the south of the eastern corner of a Kur 
marked “P™ on the plan which appears to 
be situated towardsthe north of the well. . 


This discrepancy might not have been 


material but for the fact that the southern 
kotha has no door frame and that even if 
the toka ‘was recovered from this kotha it 
-will not conclusively -establish the guilt of 


‘the appellant as the place being accessible, 


r sory 
3937 


is said to have been recovered is admit- 
tedly on the roof ‘of a shed and that fact 
therefore would detract from the value of 


. this recovery. These discoveries are said 


to hve been made on the 28th and they 


_lose dch of their value in view of the 


fact that as is evident from the inquest 
report, the investigating agency had from 
the very start suspected the story of tke 
appellant and conducted the investigation 
on those lines. l 
There are other circumstances also on 
the record whicb tend to show that the 
possibility of the fruth of.the report made 
by the appellant was greater than that of 
its falsehood. The prosecution themselves 


‘have produced Kikka and Kasim Ali, two 


way-farers (P. W. Nos. 11 and 12) who have 


- stated ` that they were anxious to pass 


‘house. Barkat Shah has stated that these ' 


. a8 


their night at the appellant's well but be 
insisted on their spending the night at his 


two witnesses belong to his village and 
that he has known them since his child- 
hood. Taking into consideration the fact 
that this Barkat Shah was one of those 
persons whom the appellant had described 
his enemies in the petitions submitted 


. to the Superintendent of Police, the visit 


. Of Barkat Shah's friends on: the: fateful 
. night at the well and -their anxiety to 


spend the night at the well leads one to 


- infer that they had gone there at the in- 


‘stance of those persons who had planned - ff 
iffs. 


to commit an offence ut the well and who 
wanted to be sure that’ none but their 
friends should be there. It is noteworthy 
that the Police took no steps to ascertain 


the guilt of those persons whom the appel- 


_lant had suspecied and were satisfied of 


their innocence merely on their asserting 
it and ligt. them off without making any 
Inquiry whatsoever into the ‘matter. In 
view of all these circumstances, I am 
driven to the conclusion that the case 
against the appellant is not free from 


. doubt. I would, therefore, give him the 


benefit of this doubt and acquit him. The 
petition of the -Local Government for 
enhancement of the appellant's sentence 
would stand automatically dismissed. 
Coldstream, J.—I agree. 
D. Appeal allowed. 
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SECRETARY or STATE AND ANOTAER 
— DEFENDANTS—APPELLANTS 
l VETSUS 
- FARID-UD DIN AND oTABRs—PLAINTIFFS 
—~ RESPONDENTS 
Adverse possession—Claim by adverse possession 
against Government—Such possession must be to the 
knowledge of Government—Government paying some 
amount to members of claimant's family as compensa- 
tion for occupation of land—Payment not shown to 
be value of site occupied—Payment, if amounts to 
admission by Government of claimant's title to 


and. 

For establishing adverse possession against Gov- 
ernment, if must be proved thatthe adverse posses- 
sion was within the knowledge of the Government. 

The mere fact that the Government may have paid 
some small sums as compensation to the family of 
the plaintifis at the time where one of the Govern- 
ment departments occupied part of land would not 
be any admission of title of the plaintiff to such a 
land, where it is not shown that the payment was 
for the value of the site occupied by the Govern- 
ment. [p. 385, col. 2.] 


S.C. A. from the decision of the Sub- 
Judge, Agra, dated July 16, 1931. 
_ Mr. Muhammad Ismail (The Government 
Advocate., for the Appellants. 

Messrs. N. P.. Asthana, S. K. Dar and 
B. N. Sahai, for the Respondents. 


Judgment.—This is a first appeal by the 


. Secretary of State for India in Council 


against a decree of the lower Court grant- 
ing a declaration in favour of the plaint- 
The plaintiffs are 12 persons, residents 
of Fatehpur Sikri in Agra. District, who 
brought a suit in that capacity against 
defendant No. 1, the Secretary of State for 
India in Council, and defendant No. 2, the 
Notified Area Committee, Fatehpur Sikri. 
Paragraph 1 of the plaint set out that 
during the Moghul period the dargah of 
Hazrat Salim Chishti was erected and the 
revenue of a number of villages was 
assigned as an endowment for the dargah 
and the. descendants and adherents of the 
Saint, who were the ancestors of the plaint- 
iffs and that portion of Mauza Sikri, 
situated within the walls of Fatehpur Sikri, ° 
was also given into possession of the 
descendants and adherents of the Saint 
and the dargah as their muafi land together 
with all the appurtenant rights thereto. 
Paragraph 2 set out that the Sajjadanashin 
as Superintendent on behalf of the dargah 
.was in possession until the death of one 


_Sajjadanashin called Sheikh Ali Abmad, 


and that. after thatthe family divided into 


382 
‘two parties, one under the headship of 
Kazim Aliand the other under the head- 
`Bhip of Shah Fazl-ud-din Husain. Although 
. the plaint does not mention in it, we may 
state that the plaintiffs are descended 
‘through a female as admitted by P. W, 
‘Ahmad Ullah on page 25, line 12, and that 
it isthe family of the descendants in the 
male line who have a monopoly of the office 
of Sazjadanashin. 
.» The plaint proceeds to state ‘that the 
abadi of Fatehpur Sikri remained in pos- 
_ session of the Dargah Committee since its 
establishment, and in para. 2-A certain 
„particulars from the settlement of the year 
1840 are set out for the village Mauza 
Sikri and relianéeis placed on the entry 
‘of Mauza Arazi Imlak. The Dargah 
Gommittee.is also referred to in para. 2-C 
and 2-G and para.3. The cause of action 
is set out in para. 7 that the Notified 
Area Committee has issued notices demand- 
ing rents from the plaintiffs and from 
their tenants and that the plaintiffs assert 
that the Notified Area Committee. has no 
right to claim any rents from the plaint- 
. {ffs or from their tenants, with respect to 
areas coloured green, from plaintiffs Nos. 11 
and 12, and coloured red from plaintiffs 
Nos. 1 to 10, and coloured black from 
plaintiff No. 10. The plaintiffs asked for a 
declaration of their proprietary rights to 


the lands shown in the map according to- 


-these colours, and that the defendant's 
Nos. 1 and 2 have no proprietary rights in 
the said lands’ or to demand rents from 
the tenants of those lands. The written 
statement filed on behalf of the Secretary 
of State admitted that portion of Mauza 
Sikri formed part of the assigned properties 


- bul it was not admitted that any land was. 


given into possession of the descendants 
‘and adherents of the Saint as muafi, and 
it was alleged that the assigned properties 
were under the management of the 
. Sajjadanashins, and ‘also that the income 
of the properties was applied by the 
Sajjadanashins for the upkeep and repairs 
of the buildings, for the maintenance and 
-gupport of the. descendants of the Saint 
and for the religious ceremony connected 
with the Dargah. In para. 19 it was plead- 
ed that the plaintiffs’ ancestors were 
tenants of the village and their posses- 
sion .was merely that of .ryots and that 
they had no adverse possession against de- 
fendants..: 

Further statements were made by the 
parties and Muhammad  Wali-ud-Din 


Chishti, the leading plainti*, stated that- 


t 
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the plaintifs were owners of the land in 
suit ever since the time of Akbar and that 
the land was not endowed to the tomb but 
tothe family personally and that thevland 
endowed to the tomb was.in possession of 
the Dargah Committee and-that the sanad 
on which he relied distinguishes between 
the two endowments. We may af once 
refer to this sanad. This sanfd is a 
decument printed at page 45 and it is 
merely a copy which has been produced. 
On behalf of the plaintiffs, two reports 
were made to the police to the effect that 
the original was lost. These reports, 
however, were made, one on March 9, 1930, 
aud one a few days later, whereas notice 
had been served on some cf the plaintiffs 
for collection of rents on September 17, 
1928. Therefore, it was after the plaintiffs 
were aware that this claim was being 
made by the Notified Area that the reports 
in question were made and the’ circum- 
stance is undoubtedly suspicious. The only 
sanad on which the plaintiffs rely is a copy: 
of a sanad purporting to have been issued 
by the Maharaja Madho Rao Scindia of 
Gwalior. This is a private copy made 
by one of the plaintiffs. Tre copy is 
not very clear but it apparently consists 
of two parts, the seccnd part being an 
application made to the Maharaja for a 
parwana. This is cn the back of the paper. 
On the face of tte paperis what purports 
to be an order. This order sets out as 
follows : . 

“For the purpose of rendering the services. relat- 
ing to the tauliat, villages Madhu, etc , in the pargana 
aforesaid, the milak lands within the city and outside 
have from olden days been granted and entrusted 
to the Sajjadanashin, named Sheikh Ali Ahmad 
Saheb of Dargah Hazrat Sheikh Salim Chishti 
(may peace be on him) and they have always been in 
his possession and occupation. Now also it has been 
allowed to remain as usualby order of the Sarkar. 
It is hereby ordered that the villages, etc, be 
released for good, as it has usually been, in 
favour of the said Sajjadanshin. They should not, 
in any way, interfere in it and should note it ag 
an important order. Dated 12th Jamadiussani san 
27, Julus.” 

The date of this document is the year 27 


‘of apparently the Emperor Shah Alam acd 


asthe Emperor Shah Alam came to the 
throne in 1759, 27 years would bring the 
document to the year 1786 A. D. Now it is 
remarkable that no document or ‘grant 
frm the Emperor Akbar is produced 
because he was the Sovereign who was 
interested in this endowment and he was 
the fcunder. As regards the Maharaja 
Scindhia of Gwalior, he was a Hindu ruler 
who was by no means interested at all 
in this matter, In.the Gazetteer of Agra 


~ 
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on pages 163 and 164 it is stated that about 
1770 the Marathas annexed the Doab, and 


. in.1i72the Wazir of the Empire, Najaf 


Khan, the’ Rohilla, reconquered the country 
and drove out the Marathas in 1773, and 
Najaf Klan regained the fort of Agra. 
In b784 the Marathas under the Scindhia 
attacķed Agra and captured it and held it 
until they were defeated in 1803 by the 
British under Lord Lake. Now -it is 
extremely unlikely that -the Maharaja 
ScindLia would have given any such sanad 
during this pericd on behalf of the Emperor. 

The sanad mentioned that- Łe was the 
agent or Vakil of the Emperor Shah Alam 
and that as the services had been rendered 
and the milak lends had been granted from 
olden. days to the Sajjadnashin ofthe dargah 
of Salim Chishti snd they had always been 
in possession and cccupation, it was ordered 
that they should remain so and that the 
villages should be released for good in 
favour of the Sajjadanashin. Now as the 
Maharaja Scindhia bad been fighting 
against the Emperor and had been success- 
ful in driving out his representative, it is 
not at all probable that he would have 
interested himself in maintajning such 
grants, and if he had done so, he would not 


‘have purported toact as the agent of the 
Emperor as he had flouted the authority of 


the Emperor and set himself up as an 
independent monarch representing the 
Peshwa from Poona. Now on account. ofthe 
fact that cnly a copy has been, produced 
and ihe circumstances of the alleged 
loss of the criginal are suspicious, we 
consider that this document cannot be 
accepted ss genuine and, therefore, we 
Jay no weight onthis alleged copy of the 
sanad prcduced at page 45. On the other 
hand it is a matter of history as 10 the posi- 
tion of the family of Sheikh Salim Chishti. 
In ihe same Gageiteer of Agraon page 147, 
it is stated: a 


“In 1569 Akbar besieged and captured the famous 
fort of Rantambhor, and on his return, visited 
Sheikh Salim Chishti at Fatehpur Sikri, where 


che laid the foundations of a new city. In the 


following year a son was born to Akbar at Fateh- 
pur Sikri in the house cf Sheikh Salim, and was 
given the name of Salim, though he is better known 
to history as the Emperor Jahangir. To commemo- 
rate the event Akbar made the place a royal abode, 


“and built the walls and scme of the splendid edifices 
that adorn the city.” 


It is stated that he stayed in this city till 


15¢5 and then went to the Punjab and on 


his return he. made his headquarters at 
Agra, and Fatehpur Sikri was practically 
abandoned. It is a remarkable fact that 
no grant was made by the Emperor Akbar, 
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but no doubt somè Grant Mist have been 


“made and ever since his time there is no 


doubt that tte shrine of Salim Chishti has 
been endowed with certain property. The 
state of the city itself is described by the 
Gazetteer on p. 250 wzere it is stated : 

“In the early years of Jahangir's reign it was 
described by the traveller Finch as ‘ruinate, lying 
like a waste desert, and very dangerous to pass 
through at night.’ 

This account was confirmed by De Lact, 
who wrote about 1630 : 

‘the wall remains to the present day, but the city 
ig almost destroyed; its houses tumbled down, and 
the soil turned into fields and gardens’.” 


It is clear, therefore, that shortly after the 
death of Akbar no interest was taken in 
Fatehpur Sikri and no doubt the family of 
Salim Ohishti remained there and to a 
certain extent were in possession of the 
place which was desolate. Now the next 
document on the record is on p. 51 which 
is also pre-British but which is confirmed 
by a later reference on p. 55. This docu- 


‘ment on p. 51 of the year 1216 Hijri, core 


responding to 1798 A. D., sets out that there 
was a dispute between Sheik Muhammad 
Baqar and the widow of Shaikh Ahmad 
deceased relating to the office of Sajjada- 
nashin and the parties had gone to a certain 
Ool. John who decided the case that they 
should take half and half of the villages and 
the offerings of the shrine. A detail was 
appended and this detail sets out that the 
Balai Shahr should be divided half and half. 
It is probable that this Balai Shahr does 
include the village of Fatehpur which is 
situated on a high mount. In the following 
pages there are numerous dccuments from 
Commissioners and Collectors setting out 
the arrangements which were made in 
British times from July 29, 1914, for this 
endowment of the shrine of Salim Chishti. 


: The control was exercised in accordance 


with one of the Bengal Regulations and 


‘this control remained until the Religious 
:- Endowments Act of 1863 was passed by 


which it was directed that the Board of 
Revenue should release from its control 
these properties which were endowed for 
religious foundations. Accordingly this 
property in question was released. 

Now other documents consist of the re- 
cords of two settlements. One of the settle- 


- ments is the settlement of 1840 and the 


other is the settlement some 30 or 40 years 
later which began in 1872 and finished about 
1880. It must be admitted that there isa 
certain amount of difficulty in construing 
these settlement documents. Now the 
earlier settlement is contained in record at 
pp. 169 to 172, That settlement had been 
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quoted in para. 2-A of the plaint as support- 
It sets out 
- at p. 171 certain details which have been 
wrongly headed as ‘bighas', but this word 
‘does not appear in the original and the 
actual area isin “acres” as is shown from the 
total on p. 169, col. 2. Now this document 
-on p. 171 sets out that the village of Sikri 
is divided into four portions and the’ fourth 
portion which is wrongly included by a 
bracket in printing (the bracket not being 
in the original) consists of Arazi Imlak of 
‘dargah shown as total area of 830 acres, of 
which 433 are classed as minhai. For an 
explanation cf this word minhat we turn 
to the first page which says that minhai 
or land deducted as not assessable includes 
sites of villages and otherwise barren. The 
- Claim of the plaintiffs which appears to be 
correct is that this area of 423 acres does 
include a considerable part of the village 
abadi of Fatehpur. or the whole part. 
There ‘is a note appended to this record 


which states : 

- “This holding is beld Lakhetaji by the shrine of 
‘Fatehpur Sikri and is wholly included within the 
shahr panah or city wall of Fatehpur Sikri. A 
,Bummary, settlement will be made of ‘the whole in 
the name of the dargah reserving such subsidiary 
rights as are valid and reported separately here- 
after,” a . 

The next document'in order of time -is 
‘printed on p. 195 and purporis to-be a 
. copy of the khewat prepared in accordance 
with Act IX of 1933 in respect of Imlak 
‘lands appertaining to the dargah. That 
‘sets out that the area of these’ lands was 
233 bighas 19 biswas and revenue of 
Rs..786 was assessed on this area. This 
amount appears from other correspon- 
dence to be the income which the dargah 

‘received as collected by the Tahsildar from 
~ “this land which was apparently cultivated 
land. It was further stated that the share 
‘of the dargah was the whole 20 biswas. 
‘Tnis document has a date on it, which 
appears correct, of April 3, 1858. The 
column which is headed “1283 Fasli” in 
“the printed copy is incorrect as the original 
bears the date 1263 Fasli, which corresponds 
to the year 1855-56 A. D. 

_ The next documents are of the settle- 
ment of 1286 Fasli that is the settlement of 


1878-79. On pp. 182 and 183 there is a. 


‘khewat relating to the village of Arazi 
‘Imlak not stated in the earlier year of 
dargah. This sets no doubt that the first 
' patti is owned by the Government and con- 
‘gists of 922 bighas 8 biswas and then follows 
fn area of 412 bighas which is specified as 
perpetual muafi of a number of persons. 
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The muafi area in question, however, is 
clearly a cultivated area and the 9322 bighas 
8 biswas undoubtedly include an area of 
uncultivated land in Village’: site. the 


plaintiffs allege, and we think -they are 


correct, that this entry of the whole 922 


bighas 8 biswas for Government was in- 
correct and that part of this area was the 
abadi of Fatehpur Sikri of which cartain 
portions belonged to the dargah and the 

plaintiffs claim that other portions belong- — 
ed to the plaintiffs. This fact has also 
been admitted by the clerk of the notified 
area and some other witnesses produced by 
the defendants. On pp. 176 to 179 there is 
a. document of the same settlement for the 
Fasli years 1282-1286 purporting to be a 
rent roll, and this document sets out. the 
areas 922 bighas 8 biswas and 442 bighas 
and certain datails as to how those areas 
are composed. The 922 bighas 8 biswas ‘is 


‘shown as, comprising abadi to the extent. 


of 539 bighas 14 biswas. We may also refer 
to the Ain-i-Akbari, Vol. 2, which is the 
contemporaneous history of the reign of 
the! Emperor Akbar which states in the 
translation by Jarrett, Ed. 1891, p. 180: 
“Fatehpur was 2 village,-formerly one of the de- 
pendencies of Bianah, and then called Sikri, situat- 
ed 12 kos distant from Agra. After the accession of 
His Majesty, it rose-to be a city of the first im- 
portance...By the command ‘of His Majesty a mosque, 
a college and a religious house were also built upon 
the hill. ...” s 
This shows that the college and the reli- 
gious house were founded in the time of 
the Emperor Akbar and presumably this 
religious house was for the benefit of the 
family of Sheikh Salim Chishti. There is 
so far as we can find no mention in the 


-Ain-i-Akbari of any endowment of the | 


family of Salim Chishti by- the Emperor 
Akbar. The fact that a Village previously 
existed on this site is also shown by the 
Gazetteer of Agra District on’ p. 250 which 
states that Sikri is said to bea Village of 
considerable antiquity, and was occupied 
about the 14th century by the Sikarwar 
Rajputs who came frem Dholpur.’ Now the 
evidence forthe plaintiffs shows- the posi- 
tion of various houses and shops owned by 
the plaintiffs in this town of Fatehpur On 


. p. 21 of the printed bocok there is.the oral 


evidence of Sheikh Wali-ud-din Chishti, the 


principal plaintiff. He states: 

“The land which was granted by Akbar to Saj- 
jadanashin Pir Zadan and Khalifazadgan, who are 
separately in possession of portions, one- portion 
being allotted to dargah separately. The land ‘in. 
dispute is cur own “milk” (property) designated in 
1840 as such by the Government themselveg and 
not before that. The portion allotted to the tomb 
was under'the Act of 1810 under. the management 


< 
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of the Bdard of -Revénue, and after the Act of 


1863 under the management of the present com-. 


mittge. The land in dispute has never been under 
the Board of Revenue or the Dargah Committee, 
but ‘always in ‘possession of plaintiffs and their 
ancestors. The land taken by the Government in 
return of Re. 10,495 a year was split up into 


three eheads: (1) Maintenance of descendants, (2). 


repair of building and (3) religious expenses. This 
Rs. 10,435 does not ‘include the income of the land 
in suit...There was an abadi going with: the tomb 
which is separate-from our abadi ..Income of this 
property of the tomb was Rs. 305-12-0 in the year 
1858. This abadi is now under the charge of the 
Dargah Committee which maintains a list of. the 
property held by them.” 

The numerous lettérs, therefore, of Gov- 
elnment on the record are admitted by the 
plaintifs to refér to othér income from the 
abadi and not the income which is claimed 
in the plaint. For the income which is 
claimed in the plaint theré‘is no document- 
ary evidence whatever of an official nature 
either by way of a sanad or any recognition 
in Official letters in the time of the British 
Government that such a source of income 
was property to which the plaintiffs were en- 
titled. On p. 171 for éxamiple the document 
which has been put forward by learned Coun- 
sel for the plaintiffs in argument, the settle- 
ment record of 1840 on which the plaint is 
based, refers to the Arazi Imlak of the dargah 
830 acres, of which 453 appear to the abadi 
as a' holding held lakheraji by the shriné™ of 
Fatehpur. Now the oral admissions of Sheikh 


Wali-ud-din Chishti on p. 2I indicate that 


thé income which he has claimed is not dny 
part of the inccme ever held by the shrine, 
and accordingly this document and other 
similar documents do not support the case 
for the plaintiffs that the income in ques- 
tion does belong tothe plaintiffs. On the 
other hand there is no doubt that these 
documents do largely support that portion’ 
of their case which is to the effect tuat 
the Notified Area Committee has no right 
to demand rent from persons including 
the plaintiffs who are residing in the abadi 
of Fatehpur Sikri. A large portion of the 
evidence of the’ plaintiffg‘consists of nume- 
rous sarkhats ‘which they have filed which 
show thdt certain pérsons presumably 
residents of the abadi, agreed to pay rent 
to other persons who'are'of the family of 


the plaintiffs. These documents begin from 
1787. There are altogether of these 
documents over 100 in number. We do 


not think itincumbent on usto examine 
these documents in detail but they do indi 
cate that certain persons in the abadi 
of Fatehpur Sikri did agree to pay rent to 
various members of this family. The period, 
however, of adverse posseasion against 
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Government is 60 years andit will have 
to be established by tne plaintiffs that the 
adverse possession was within the know- 
ledge of Government. 

Now the plaintiffs have also alluded to 
certain small areas which were on one or 
two obcasions acquired by different depart- 
ments uf Government such as Post Office. 
Wedo not think that the mere fact that 
the Post Office may have paid some small, 
sums as compensation to the family of the 
plaintifis would be any admission of title, 
and moreover, it isnot shown that the pay- 
ment was not for the value of some build- 
ing which was standing’ on the place. It 
has’ not been established that the pay- 
ment was merely for the site. We are, 
however, of opinion’ that it has not been 
shown that the propertyin question does. 
belong to Government. The fact may well 
be that when the Emperor Akbar aban- 
doned Fatehpur Sikri shortly after the 
year 1586, very little interest was taken 
by his Govérnment and the Government 
of his successors in this site and the family 
of the Sheikh may have spread thémselves 
over this town without let or hindrance. 
Oné point against the claim for the Goyera- 
ment to own this property is that no nazul 
registers have been produced. Under the 
rule in the Manual of Government Orders, 
all immovable property of . Government 
should have been entered in such registers. 
No such registers were produced and, 
therefore, the claim advanced by the learo- 
ed Government Advocate inthis Court is 
greatly weakened. Se. eae l 

Anəthėér remarkable fact in this case is 
that the plaintiffs did not make the 
Dargah Committee a party to this litiga- 
tion nor did’ the defence claim that the 
Dargah Committee should have been made 
a party, nor did the Dargah Committee itself 
come forward.. The matter cannot have 
escaped the notice of the Dargah Committee 
since we are informéd that the President 
of the Committee Mr. Akhtar Adil is the 
Government Pleader in Agra. Doubtless 
feeling his’ position somewhat awkward 
he did not conduct the case for the defence 
in the lowér Court but _deputed that task 
to the Assistant Government Pleader. 
Tne result is that we have no pleading in 
this case showing what rigats are held in 
the abadi of Fatehpur by the Dargah Com- 
mittée but it appears to us that the official 
documents’ from the early part of 19th 
century overwhelmingly indicate that 
the Dargah Committee bas been in posses- 
sion of the property which was endowed 
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for the shrine. It is difficult to hold 
that the plaintiffs who are members of 
that family participating in the allowances 
distributed by the Dargah Oommittee 
have themselves as mere individuals 
certain rights arising from an endow- 
ment also granted by the Emperor 
Akbar. 

It is not likely that the Moghal Emperor 
would have granted two separate endow- 
ments and itappears to usthat there was 
only one endowment granted by the Em- 
peror and that endowment 
come down through the centuries and must 
be the endowment which is now adminis- 
tered by the Dargah Committee. It has 
been pleaded on behalf of the plaintiffs 
that there was a division between them of 
the rights of this endowment. The 
plaintiffs rely on Ex. 6 printed on p. 5l, a 
document of the year 1216 H. correspond- 
ing to 1798 A. D. This is a document by 
one Muhammad Baqar and sets out that 
there was a dispute ketween him and 
between Bibi Imam-un-nisa, widow of 
Sheikh Ahmad deceased, Sajjadanashin 
and mother of Sheikh Ali Ahmad deceased, 
Sajjadanashin, and that a certain Col. 
John had divided the villages and offerings 
half and half. In the: list of properties 
occurs theitem “Balai Shahr” which the 
principal plaintiff has stated means the 
high part of the town. But this arrange- 
ment is the subject of a letter printed on 
p. 53 dated July 29, .1814, by the Board of 
Commissioners to the local agents at Agra. 
Paragraph 2 states that the Board of Com- 
missiorers agreed entirely with the decision 
ofthe Court on the suit of the widow 
Bibi Imam-un-nisa that the lands are not 
the object of inheritance on division as 
the lands are wakf. Therefore apparently 
a Civil Court had held thatthe mutwalli 
must hold all the property and that it 
cannot be divided among the family. 

On p. 22 the principal plaintiff referred 
to this division and he does not claim that 
it had pany effect on his family and he 
states that the “Milk also were divided 
among Mubammad Baqar and Bibi Imam- 
un-bisa, who were the ancestors of the 
plaintifis.” He apparently, therefore, claim- 
ed that both these persons were his 
ancestors. -It cannot be said, therefore, that 
this division would have been a starting 
point by which certain property in the 
abadi might have come to the line of the 
plaintifisand other property might have 
remained with tLe dargah and as we have 
pointed out, the division of this property 
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was set aside by the Civil Court as stated 
in the letter on p. 53. On p. 55 in a letter 
from the Local Agents, Agra, to the Beard 
of Commissioners dated April 29, 1818, 
there isa further reference to this settle- 
ment made by Col. Hessing by which 
half the amount was received by Muham 
mad Baqar and half by Vusammatdmam- 
un-nisa until her death when Muhammad 
Baqar got possession of.the whole incomé.’ 
Apparently therefore, some arrangement: 
was made for the maintenance of this 
lady but on her death any division of: 
that nature terminated. The plaintiffs, 
therefore, have failed to show that they 
had anylegal basisfor their alleged ‘pro- 
prietary rights in the abadi of Fatehpur 
Sikri. The plaintiffs, therefore, are in actual © 
possession by themselves by their occupa- 
tion of certain huuses and by their tenants 
in possession of other houses and also 
apparently of certain unoccupied land 
in the abadi. The trst part of .the de- 
claration cftheir proprietary rights is a 
declaration which we consider should not 
have been granted in the absence of 
evidence of legal title by a sanad 
or something of that mature. or any 
evidence of title by adverse possession 
against an owner. But as regards the. 
second part ofthe declaration, we consider 
that the Court below was correct in grant- 
ing that part, that is “that defendants No. 1 
and 2 have no proprietary rights in the 
said land or to demand rents from tenanis 
of those lands”, l 

We, therefore, allow this appeal in part. 
and we uphoid the decree ofthe lower 
Court to the extent indicated and we set . 
aside the decree of the lower (‘ourt as 
regards the declaration that the plaintiffs 
have proprietary rights. As regards costs, 
we consider that it would be equitable to 
direct thut the decree of the lower Court 
directing the defendants topay the costs 
cf the plaintiffs shculd stand but 
as regards this Court, in view of partial. 
success and failure, we direct that the 
parties should each pay their own costs in 
this Court. i 

D. Appeal allowed in part. 
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PRIVY COUNCIL 
Appeai from the Supreme Oourt of Canada 
July 28, 1937 
Logn ATKIN, Lorv MAOMILLAN, 
Loep WRIGiT, LORD ALNESS AND 
è -  Lorp MAUGHAM. 
~ Tas KING—Appriiant 
a versus 
‘SOUTHERN CANADA POWER 


Company, [DLIMITED— RESPONDENTS 

Tort--Damages—Natural flow of water— Obstruc- 
tion—Damages resulting —Liability—Tests—Crown— 
Right to sue—Crown, owner of Railway—Manage- 
ment entrusted by statute with company—Company 
entitled to sue in its own name—Rights of Crown to 
sue, if taken away by implication—Privy Counctl— 
Question of fact—Damages whether due to interfer- 
ence with flow of river by party, tf a question of fact. 

At Common Law apart from statute, the duty of 
one who obstructs the natural flow of a river is to 
prevent damage, and if damage results to any per- 
sons, he will be liable to them irrespective of whe- 
ther they are riparian owners or not. This is not 
to say that claims for damage in such a case can 
include damages due to the foolish and irrational 
acts of the claimants. The latter are expected to 
behave as reasonable men, and in the event of prob- 
able danger to take such steps to avoid injury or 
damage as reasonable men would take, and to mini- 
mize damage if an accident occurs. This obligation 
will not, however, require them to foresee dangers 
which ordinary men would not be likely to antici- 
pate. The onus of establishing the case against the 
claimants on these lines is clearly onthe person 
obstructing the natural fow. Corporation of Greenock 
v. Caledonian Railwoey (2), relied on. {p. 390, col. 2; 
p. 391, col. 2.) 

A question whether the rush of water which ocea- 
sion the damages was caused by the interference of 
a party, with the natural flow of a certain river, is 
a pure question of fact and their Lordships would not 
interfere with the concurrent findings on this ques- 
tion. [p. 387, col. 2. 

The Crown was the owner of the Railway and had 
never given up itsrightto sue for any claim it had 
in connection with the operation of the Railway but 
its management and operation was entrusted to a 
company by statute and aright of action was given 
to the company which action could be taken in name 
of the company : 

Held, that the Orown was not itself by implication 
precluded from suing. Dominion Building Corpora- 
tion, Ltd. v. The King (1), followed. [p. 390, col. 1.) 


Messrs. J. E. Perranet, K.C and J.P. 
Pratt, K. C., for the Appellant. 

Messrs. Alphons: Decary, K..C., J. L. 
Ralston, K.C. and J. M. Marier, K C. for 
the Respondents. 


Lord Maugham.—This is an appəsal 


by special leave from a judgment of the ` 


Supreme Court of Canada dated January 
15, 1936, reducing the amount of damages 
awarded by ajudgment of the Exchequer 
Court of Canada, rendered on Desember 
29, 1933, in favonr of the appellant, from 
$380,923-20, with interest thereon from the 
date of the judgment, to $31,418.03. There 
Is 2 Gross apperl, also by special leave, by 
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which the respondents in the original appeal 
seek to have the judgment of the Supreme 
Court reversed and the action dismissed. 
It will be convenient to describe the origi- 
nal appellant as “the Crown” and the origi- 
nal respondents as “the Power Qompany. 

The. litigation arises from the fact of 
the construction by the Power Company 
in the year 1925 of a-large power plant 
and dam across the St. Francis River in 
the Province of Quebec about two and a 
half miles above a Railway line and 
bridge belonging at the material time 
to the Orown in right of the Dominion of 
Ganada, and managed by the Oanadian 
National Railways Oompany. It is not in 
dispute that the power plant and dam 
were erected according to plans approved 
by the Minister of Public Works of Canada 
pursuant to the provisions of a law of 
Quebec, generally known as the Water- 
course Act (Revised Statutes of Quebec, 
1925, Ohap. XLVI). By s. 12 of that Act 
it is provided in reference to any dam 
or similar structure in a river constructed 
pursuant: to the provisions of the Act 
that, “the owner or lessee of any such 
work sHall be liable for all damages 
resulting therefrom to any person, whether 
by excessive elevation of the flood-gates 
or otherwise.” The action was brought 
by the Crown for damages alleged to 
have: been caused by a disastrous rush of 
water and ice in the spring of 1928 by 
which damages of different kinds were 
occasioned to a Railway embankment near 
rolling 
stock andin other ways. The learned trial 
Judge (Angers, J.) after a trial which 
lasted fourteen days and at which more 
than a hundred witnesses gave evidence, 
came tothe conclusion, wnich he stated in 
a very careful judgment, that the Power 
Company's dam ‘twas responsible for the 
wash-out of the Railway embankment al 
Drummondville on Sunday, April 8, 1923,” 
and he awarded to the Orown the sum 
of $80,923.20 as damages. On the appeal 
to the Supreme Oourt of Oanada that 
Court by a unanimous decision agreed 
with the trial Judge that the Power Com- 
pany's dam was responsible for the washiug 
out of the Railwayembankment. As will 
be seen there was difference of opinion 
on other matters arising on the appeal, 
but the question whether the tremendous 
rush of water and ice which occasioned 
some at least of the damage, was caused 
by the interference of the Power Company 
with the natural condition of the St. Francis 
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River is a pure question of fact. Their 
Lordships see no reason for departing 
from their long established rule in relation 
to. concurrent findings of fact, and they 
must accordingly deal with this appeal 
upon the basis that this difficult question 
has heen decided adversely to the Power 
Company. It will accordingly be necessary 
to state the facts only so far as they are 
relevant to the other questions that arise 
on the appeal. 

The damof the Power Oompany, com- 
monly called the Hemmings Falls Dam, 
raised the level of the water upstream by 
9.2 feet and created a basin about 34 miles 
in length where there had previously been 
one about 34 milesin length. This basin 
had also become much wider. The dam 
consists mainly of a concrete wal] about 
04 feet in height, and there are of course 
sluice-gates and a spillway in connection 
with it. About 54 miles upstream from 
the dam there are some rapids called the 
Dauphinais Rapids. At the foot of these 
rapids near an island called ‘‘La Ronde,” 
No. 71 of the Township of Wickham, an 
extensive jam of broken ice and _ frazil 
had formed before the end of March, 1928. 
It was almost totally obstructing the river, 
since it rested upon the bed of the river, 
extended from, shore to shore, and was some 
20 to 25 feet high. 

About April 4, weather of remarkably 
warm character set in. The minimum 
temperatures in the neighbourhood were 
well above freezing point and the maxi- 
mum temperatures rose steadily and on 
April 6 and 7, exceeded 700 F. The 
snows on the banks of the river melted 
rapidly arid water and ice began to come 
down in large quantities from above 
the jam. At about half‘past four in the 
evening of Saturday‘April 7, the Dauphin- 
ais Rapids jam finally gave way and the 
ice flowed down the river till held up by 
the ice in the basin above the Hemmings 
Falls Dam. On Eastern Sunday, April 8, 
at about one o'clock in the afternoon, the 
whole basin above the dam was filled with 
broken ice and frazil ‘fice needles which 


form in waters flowing too rapidly to allow ~ 


the formation of surface ice) gradually 
piling up where it was held by the dam. 
This artificial jam, if it may be so des- 
cribed, must be taken according to the 
findings above-mentioned to have occurred 
at a place where it would not have 
occurred in nature. At 3p. M.on Easter 
Sunday the water in the basin having 
risen, this jam suddenly gave way and 
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vast quantities of ice and water amounting 
it is said to 600 million subie feet rushed 
over the dam and in due course reached 
the Railway bridge over the river some 
24 miles downstream. The river here runs 
from South to North The Railway which 
crosses the bridge’ isthe line from Quebec 
to Montreal, and the station close to the 
river is at the town of Drummondville, 
which is on the West side of the river. 
Before reaching ‘the station line, coming 
from Quebec, crosses a Viaduct over a 
highway, and reaches the Railway bridge 
some 100 feet further on : ‘but between the 
viaduct and the bridge there is an em- 
bankment of gravel about 90 feet in length 
and 20 feet in height. On the other, the 
West side ofthe bridge, there is another 
similar embankment. North of the Rail- 
way bridge and close by there is a road 
bridge which, carries the road from Drum- 
mondville in the direction of Quebec. 

When the flood reached the bridge on 
April 8, the Railway embankment on the 
East side of the river began to be under- 
mined by the sudden rush `of water and 
ice. The sleepers and rails were soon hanging 
over a gap. A passenger train from Québec 
bound for the City of Montreal was ex- 
pected. It.was due at 4-15 at Drummond- 
ville about half a mile from the bridge 
and it was on time. woman residing 
on the East side of the river, Madame 
Malvina Grondin, whose name deserves to 
be recorded for her exceptional presence 
of mind and energy, had been watching 
the rising flood of water and ice. She 
heard the whistle of the locomotive, and 
having told her sister and child who were 
with her to save themselves, she ran 
along the track towards the approaching 
trein. She signalled and doubtless scream- 
ed to the ebgineer to stop and he at 
once applied the emergency brakes. She 
called to the fireman’ who was leaning 
out of the cab to jump; he jumped.. and 
in jumping. knocked her down. The brakes 
greatly reduced the speed of the train, 


‘but the engineer could not altogether stop 


the train before the gap was reached and 
the locomotive and two leading cars sub- 


sided or plunged downwards into the 
water. The engineer was so _ seriously 
burnt in the.cab of his engine that 


le died within. a week. Two men 
in the baggage car were drowned. Several 
passcngers were injured. The cars and 
of course the track were badly damaged: 
The fireman escaped. . 

As already stated the Crown recovered 
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Judgment in the Exchequer Court of Canada 
for the full amount of. the claims lesg 
only, the sum of $600, being the amount 
of, gratuity made to the woman who had 
signalled the train to stop: The different 
items of.damage in the claim fell into 
three®* general | classes. Firstly, there was 
the damage involved in the destruction 
of the embankment and the damage to 
the tracks amounting in, all to $18!259.04. 
It should be explained that the bridge 
itself was inno, way, injured. Secondly, 
the, cost of repairs to the locomotive and 
the cars and the costs of auxiliary, and 
wrecking train service and-of the. div- 
ersion., of the train service. These ; items 
amounted to .$43;67L.81. Thirdly. there 
was a.class.of items made up. of disburse- 
ments for medical. and hospital services, 
funeral and ambulance expenses, indem- 
nities to passengers, and. employees, wages 
paid to the disabled conductor of the train 
and the $600 gratuity paid to Madame 
Grondin. The items in this class amounted 
to $19,592.35. l 

There was a preliminany objection raised 
by the Power Company which,,if, successful, 
related to the whole action, namely, a 
contention. that by statute the right of 
action was vested in the Canadian National 
Railways Company and that,that Company 
alone could sue for the, damages in ques- 
tion and that the. action should not have 
been brought in the Exchequer Court of 
Oanada. This. objection failed in, the 
Supreme. Court as in the trial Court 
bat it. is raised by the, cross-appeal. In 
the Supreme Court all | the Judges held. 
that the third class of damages amounting 
to $19,592:35. was not recoverable, and 
the Orown has abandoned its claim to rex 
cover. these damages which need not further 
be, mentioned. The learned Judges held 
unanimously, that the. Power Company was 
responsible for the damage caused to the 
embankment. the tracks and the diversion 
of the train service, i. e. $31,418.03. 
Assuming that the preliminary objection 
fails, and the main. question of responsi- 
bility is not now open having regard to the 
concurrent findings above-mentioned, the 
Power Oompany does not dispute liability 
lor. these damages. But the Supreme Court 
by a;majority of three to two (Cannon, 
Dysart and Orceket, JJ. against Lamont 
and. Davis, JJ) held. that the. damages 
caused to the locomotive and the two cars 
and.certain incidental expenses’ were due to 
the failure of the Railway employeés’ to 
guard against the. danger to the Railway 
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embankment and thatthe Power Oompany 
was accordingly relieved. from liability 
in respect of this item of damage which 
amounts to $30.512.82. The jndgment of 
the trial Court was, theretore, reduced to 
the sum of $31,418.03. Hence the present 
appeal is by the Crown claiming to recover 
the additional sum of $30,512.82 and 
interest, while the cross-appeal by the 
Power Company seeks to set aside the 
whole judgment on the ground that the 
Crown is not éntitled tosue. The alterna- 


.tive claim to set aside the judgment on 


the ground: that the events which led to 
the damage were not due to the dam 
at Hemmings Falls is one which for the 
reason already given must be rejected by 
their Lordships. 

On the objection that the Orown had 
no right to sue and that the action should 
not have been brought in thé Exchequer 
Court of Canada, the Power Company has 
failed to obtain any-encouragement from 
any of the six Judges who have had to 
deal with the case, It seems to their 
Lordships that on these points there is 
little to add to the admirably clear state- 
ment.contained in the judgment of Davis, 
J. concurred in apparentiy by the other 
learned Judges. After stating the conten- 
tion, Davis, J. observed:— 

“The ‘learned trial Judge carefully reviewed the 
statutory law upon the subject and concluded, I 
think rightly, that the Crown was the owner ofthe 
Railway and had never given up its right to sué for 
any claim it hadin connection with the cperation of 
the Railway, The particular section of the Railway in 
which the accident occurred hasan interesting history 
as part ofthe old Intercolonial Railway, it having, 
become the duty of the Government of Uanada by 
Virtue of s.1450f the British North America Act to 
provide for the commencement within six months 
after the Union of a Railway connecting the River 
St. Lawrence with the Oity of Halifax in Nova 
Scotia, and for the construction of such Railway with- 
out intermission and its completion with all practic- 
able -speed. It was, in the fulfilment of that duty, 
imposed: upon the Government of Canada by the Act 
of Confederation that the undertaking of the Drum- 
mond Oounty, Railway Company was acquired in 
1899, and thereafter formed part of the Intercolonial 
Railway. It became and has continued to be the 
property of His- Majesty in right of the Dominion of 
Oanada. The ownership has never been conveyed 
to the Candian National Railways Company, but to 
that company the management and operation of the 
Railway have been entrusted by statute. While a 
right of action was given to the railway company by 
s. 33 of the Oanadian National Railway Act, R. $, O. 
1927, ch. 172, andthis action might have been taken 
in the name ofthe Canadian National Railway Oom- 
pany,’ His Majesty in right of the Dominion of 
Canada- did not relinquish -is right as owner to 
sue. That being so, there 1s no ground for the further 
objection that the action should not have been 
brought to the Exchequer Court of Oanada. The 
learnéd trial Jddge has’ carefully and-correctly re- 
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viewed and stated the partinent statutory provisions 
ce the authorities,and it is unnecessary to repeat 

It may be added that s. 33 of the Canadian 
National Railway Act, using as it does the 
word “may” inempowering certain actions, 
suits or other proceedings to be brought 
by the Canadian National Railways Com- 
pany, contains nothing to indicate that the 
‘Crown, in right of the Dominion, was 
giving up its rightto bring such proceed- 
ings. There was an obvious convenience, 
from the point of view both of Crown and 
subject, in permitting the managing com- 
pany, though it possessed as owner neither 
the line nor the rolling stock, to bring ac- 
tions and tobe sued without the fiat of 
the Attorney-General; but it seems to their 
Lordships that no good reason can be stated 
for holding that the Crowa by implication 
was itself precluded from suing. Their 
Lordships observe that this conclusion is 
in line with a statement which is to be 
found in the judgment of this Board in 
the case of Dominion Building Corporation, 
Ltd. v. The King (1). 

The question as tothe correct quantum of 
damages must now be dealt with. 
two points, first, a question as to the true 
construction of s. 12 of the Watercourse 
Act (R. 8. Q. 1925, chap. 46) and secondly, a 
question of fact which will beidefined later 
upon which the right to recover the damages 
to the locomotive and two cars will turn. 
The Watercourse Act of 1925 was origi- 
nally enacted as 19-29 Vict. ch. 104, and 
has been the subject of many judicial pro- 
nouncemenis, some of which have been 
referred to in the judgment of Cannon, J. in 
the Supreme Court. He held that the 
damages contemplated by s. 12 of the 
statute are those suffered by any riparian 
owner in respect of his riparian property 
either above or below the dam, and must 
be limited to actual damages caused to the 
owner of a riparian piece of land as a 
result of the construction and maintenance 
of the dam. This view has not found favour 
with any of the other Judges, and. their 
Lordships are unable to acceptit. It may 
be observed ihat it has always been held 
in Quebec thats. 12 is not limited to 
damages caused by the original construc- 
tion of adam and that damages occurring 
long after the construction is complete can 
be recovered in the Courts of Quebec; and 
this view was not contested at the hearing, 
Why then should the generality of the 
words “all damages resulting therefrom to 
_.(1) (1980) A O 90 at p. 96; 99 LJ P-C 49; 142 LT 
17; 46T LR 22. - PN 
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any person” be limitedin the way suggest 
ed. Itis plain that lands and houses be- 
longing to persons who are not ripawian 
owners but occupiers of low lying land in 
the vicinity of the river, may well be 
damaged as the result ofa flood due to the 
dam. Why should these people not be 
within the words “any persons”? More» 
over, it is difficult to see why the liability 
imposed on the persons who are allowed 
under a statute to interfere with the flow 
of-a natural watercourse on the terms of 
all damages should be 
limited in the way suggested. On this point - 
the judgments of Lotd Finlay and Lord 
Dunedin inthe - case of Corporation of 
Greenock v. Caledonian Railway (2), and 
the authorities therein cited are conclusive 
to show that at common law apart from 
statute the duty of one who obstructs the 
natural flow of a river isto prevent damage 
and if damage results to any persons he 
will be Jiable to them irrespective -of 
whether they are riparian owners or not. 
Their Lordships are of opinion, in agree- 
ment withthe other Judges before whom 
this case came, that the- liability under 
the section cannot be limited by the 
articles of the Code of Quebec dealing with 
real servitudes;' and they think that the 
authorities cited by Cannon, J. have not the 
effect which he attributes to them, though 
no doubt Judges dealing with cases of 
injury sustained by riparian Owners have 
at times used language which referred 
only to the cases they were considering. 
Their Lordships need not add anything in 
relation to the final words “or otherwise in 
the section, since it is well settled in Quebec 
that they are quite general. See Proulx v 
Tremblay (3), where Sir L. N. Casault at 
(p. 358*) remarks after quoting in section 
Cette derniere expression, ‘ou autrement, 
ne laisse aucun recours a decouvert; elle les 
comprend tous. 

It is now necessary to deal with the 
question whether the Power Company ought 
to be held liable for the damage to the 
locomotive and cars disallowed, as already 
stated by the majority of the Supreme Court. 

In order to appreciate this point some 
further facts should be stated. The Rail- 
way bridge over the river St. Francis was 
constructed in the year 1887 by the Drum- 
mond County Railway Company. ‘The con- 
necting embankmentson the Hast and West 


(2) (1917) A O 556; 86 L-J P 0185; 117 L T483’ 
81 J P 269: 15LG R749; 62S J 8; 33 T LR 53L 
(3) (1881) 7 Q LR 353, 
~*Pago (08681) 7 Q. L. R.—[Ed] 7T 
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sides of the bridge were constructed of the 
gravel material commonly used in the 
district. They were normally on land above 
the level of the -water, but in floods and 
freshets the lower parts of them would be 
under water. In 1899 the Government of 
Cantda brought the Railwas and under- 
taking. As already stated the Hemmings 
Falls dam was built in 1925. There was 
also a much smaller dam, originally of 
wood, some 1,100 feet upstream from the 


bridge; but the part it played as a cause’ 


of the accident is so small that it may for 
the present purpose be disregarded. 

The Canadian National Railway Company 

_ were managing not only the line from the 
City of Quebec to the City -of Moutreal but 

a line. with a station at Richmond, 25 miles 

in a straight line from Drummondville and 

about 42 miles upstream from the Railway 

bridge. The thaw having begun at the 

beginning of April, the Railway tracks at 


Richmond were flooded, and traffic over ` 


them was stopped. .The fact is mentioned 
` because the Power Company rely upon it. 
It was a matter of general knowledge that 
the ice jams on the river would break up in a 
few days, and when that happened the river 
al the railway bridge would no doubt rise 
several feet. Floods on such occasions are 
not unusual onthis part of the river. Be- 
fore the dam was constructed there were 
floods in 1887, 1913, 1915 and 1921; after 
the dam was made (in 1925) there. was a 
very severe flood in 1927 which gave rise 
to several actions against the Power Com- 
pany. It should be mentioned that the 
learned trial Judge found that the three 
worst floods in that section of the river were 
those of 1927, 1928 and 1932. 

The reasons which induced the majority 
of the Supreme Court to come to the con- 
elusion that the Crown,could not recover 
damages in relation to the locomotive and 
the two Cars-are very clearly stated in the 
judgment of Dysart, J. After describing 
the “break up" which caused the damage 
on Sunday, April 8&8, he proceeds as follows : 

“For some days prior to the wash-out, the local 
community was well aware of the condition of the 
river, and many citizens were watching the progress 
of the flood, and on Sunday, for several hours preced- 
ing the final burst, and during its progress, hundreds 
of citizens lined the banks, watchful and expectant. 
Although the Railway Company has within a few 
hundred yards of the embankment a station at which 
it maintains a staff, its Railway Officials or employees 
‘do not appear to have been on the scene. ere is 
mo suggestion that, at any time during the several 
daye preceding the wash-out nor during the final 
critical hours, any steps were taken by them to safe- 
` guard the trains; even when the washing out process 
` began—and it continued for some little time before 
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finally completed—the only person of all the throng 
to do anything effective in giving warning to approa- 
ching trains was” Shes 

Madame Grondin whose action in the matter 
has been already described. He continues 
thus :— 

“Common knowledge ofthe conditions which had 
been prevailing should have been sufficient to put 
Railway Officials on guard as to the possibility—not 
to say probability—of danger tothe embankment and 
connecting bridge with all that such dangers entailed. 
The mere fact that the power company's employees 
did not call upon the Railway employees to take 
precautions does not of itself relieve the latter from 
performance of their duty—nor mean that the need 
of precautions was not apparent, we may fairly 
suppose the appellants employees were engrossed in 
trying to minimize the flooding and to protect their 
own property, and that they naturally assumed that 
the Railway employees would look after the protection 
of Railway property. In all these circumstances, the 


failure of the Railway employees to safeguard the 


train was a failure in an obvious duty, and relieves 
the appellant from responsibility for all damage 
resulting directly and indirectly from the destruction 
of the train.” 


lf the employees of the Railway Company 
had owed a duty (on behalf of the owners) 
to the Power Company to safeguard the 
embankments and the bridge from possible 
damage arising from a spring “break-up”, 
these reasons, if fully justified on the evi- 
dence, would have considerable foree. In 
the first place, however, their Lordships 
must observe that there was no such duty 
in a legal sense since they are dealing with 
the obligations of the Power Company under 
a statute; and that no question of negli- 
gence or contributory negligence properly 
so-called on the part of the employees of 
the Railway Company can arise. The 
liability of the Power Company under s, 12 
of the Watercourse Act for the damages 
resulting from the interference with the 
natural flow of the river is not qualified in 
any way. This is not to say that claims 
for damage in such a case can include 
damages due to the foolish and irrational 
acts of the claimants. The latter are ex- 
pected to behave as reasonable men, and 
in the event of probable danger to take 
such steps to avoid injury of damage as 
reasonable men would take, and to minimize 
damage if an accident occurs. This oblig 
ation will not, however, require them to 
foresee dangers which ordinary men would 
not be likely. to anticipate. The onus of 
establishing the case against the Crown on 
these lines is clearly on the Power C :mpany. 
It is from this standpoint. that their Lord- 
ships have examined the evidence in the 
case. 


The learned trial Judge in the judgment 
dealt with great care with the materia. 
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before him relating to this point. He 
appreciated that there were two matters 
to be considered; first, whether the per- 
sons in charge of the Railway in the 
Drummondville area oughtto have fore- 
seen for some days prior to April 8, the 
probability or possibility of the damage to 
the Railway line when the break up of the 
‘ige should, take plage, and should, there- 
fore have taken special precautions ; and 
secondly, whether they ought to have 
stopped © the approaching train on April 8, 
as. soon as it became apparent that the two 
embankments or either of them was being 
seriously damaged by the ice and flood. 
“He “came to the conclusion that neither 
of | these, propositions had been made 
out, and since he had heard the 
évidence of many local’ witnesses and 
had ‘carefully congidered the mass of docu- 
. thentary evidence. (rėcordë, plans, charts, 
photographs and so forth) as to previous 
floods, ‘his view is entitled to great respect. 
As already stated Lamont and Davis, JJ. 
in the Supreme Court agreed with him, 
and held that no blame could be attached 
to those in: charge of the Railway for not 
foreseeing the danger to the bridge, or for 
not stopping the approaching train which 
met with so disastrous an accident. 

In order to appreciate their view, certain 
circumstances of considerable importance 
should be stated. The first is that the 
embankments on both sides of the bridge, 
constructed as we have seen i in 1887, had 
resisted the floods and the ice “break- 
ups” for 40 years without damage, and 
in particular had suffered no injury from 
the serious flood of 1927. The second is 
that there seems to have been no reason 
in the spring of 19238 for anticipating a 
worse flood at the Railway bridge than 
that of the preceding. year. The third is 
that the officials of the Power Company 
who were carefully watching the progress 
of events above the dam, being naturally 
concerned with the possible damage to their 
power-house and other buildings, gave no 
notice or warning whatever to ‘the station- 
master or other Railway. employees at 
Drummondville that any exceptional debacle 
of ice and waler. was to be anticipated 
or had taken place. There was indeed 
til 3 P. M. on April 8, nothing 
unusual in. the height of the water atthe 
dam; and the flooding at Windsor, where 
the Railway lines are on low lying land, 
was not exceptional and suggested no risk 
of danger below the dam. The recorded 
water level at Hemmings Falls on April 7, at 
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7 p. M. was 320°5 feet. It could be controlled 
least to some extent, by opening or closing 
the sluice- gates. They were fully opeped, 
and the water level fell till, at 9 P M 
on the 8th, the level was 3168 feet. By 
3 p. m. this level had only increased to 
317°4 feet; but a few minutes later i rose 
suddenly ‘and reached its peak, namely, 
325°6. It was at this moment that the ice, 
which had previously begun to move in 
the middle of the basin, leaped over the 
dam. When this unusual occurrence took 
place it did not apparently suggest danger 
to the employees of the Power Company; 
they sent no telephone message to the 
station as they might have done, and 
the persons who were thereon duty could 
not know what had happened 2% miles 
upstream. It may be observed here that 
no such eyent took place on the debacle 
of 1927. In that year except for a few 
pieces of ice that went over the spilway, 
the large amount of ice in the basin 
melted gradually. It seems reasonable “to 
suppose—as did Lamont. and Davis, JJ.— 
that the Power Company’ s. officials did not 
think there would he any trouble at the 
Railway bridge due to the ice and water 
jumping the dam. 

It is at first sight very strange ta hear 
that on Sunday, April 8 a large 
number of citizens of Drummondville for 
some hours before the accident to the train 
were watching the progress of the flood; 
but if this statement is carefully ‘analysed 
it is difficult to see that it suggests that 
the officials of the Railway company are 
in any way to blame in not stopping the 
train expected at Drummondville at 4.15 
before it reached the embankment. The 
debacle or spring floodis of annual re- 
currence, and on an Easter Sunday after- 
Hog many sightseers would come to watch 

‘There was, however, nothing unusual 
te be seen till after 3-30. The water was 
fairly high, but normal for the season. 
The bridge and embankments were intact 
and an express had passed a little after 
lpm. It was proved beyond doubt that 
the “washing out” of the embankments 
was remarkably sudden and it seems, to 
have been this circumstance which led to 
80. many spectators continuing to. watch 
the flood and the. catastrophe and not one 
of them taking the course of running back 
a few hundred yards to the station and 
warning the station master. that the, em- 
bankments were. giving way. 

From this point of view the time factor 
ig very important. The ice, and water as 
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stated game over the dam soon after 3 P. m. 
and could not have reached the Railway 
bridge till about 3 40, perhaps 3-45, about 
haff an hour before the train from Quebec 
was due. The Railway men would, in the 
ordinary course, have been. on their way 
to the station or have already reached it, 
and it. is not at all surprising that none 
of them were at the Railway bridge. watch- 
ing the flood. The train could have been 
stopped at St. Oyrille, some five miles 
_and-a-half from .Drummondville, and ap- 
„parently not at a. later stage of its journey 
` except.by the method adopted by Madame 
Grondin; but their Lordships, like the trial 
Judge, have been quite. unable on the 
evidence to conclude that the Railway 
employees had or ought to have had any 
knowledge. of the fact that an unusual 
flood. of water and_ice had reached the 
Railway bridge, still less that some minutes 
later the Railway embankments were being 
cut into by the ice and the water, a, pro- 
cess which according to the evidence did 
not, become apparent till. shortly before 
4 P. M. The evidence of Severin Pineau, 
an agent of the Canadian National Railway 
at Drummondville, may here he cited.’ On 
the day of the accident he was off duty. 
. At noon he went to the river: the water 
was high, but normal for the season: it 
carried little ice. About 4 pr. m he went 
down towards the Railway bridge. Large 
quantities of ice were then going down 
the river. After, watching for sume minutes 
he went closer to. the. bridge. He then 
noticed that at.one place, the embankment 
on the east side of the bridge was beginn- 
ing to disintegrate. He at. once thought 
of signalling the train to stop, but realis- 
ed on looking at the time that the train 
had probably passed St. Cyrille and that 
he had not, time enough to cross to the 
other side of the river to give the signal 
to stop. He telephoned to the station agent 
and told him to telephone; but it wag too 
- late to stop the train and at 4-13 the 
accident occurred.. A number of witnesses 
speak 10 thé suddenness of the collapse 
of the embankment. C'est parti tout 
dun coup is a phrase which represents 
this impression. No doubt it is only an 
impression, for the .undermining of a:sub- 
stantial embankment would take a little 
time even if bembarded: by blocks of ice 
borne by a flood of water., The. probability 
is that during the first’ minutes. of the 
process it would not be noticed by persons 
at a higher level. The point is that the 
disintegration process, was, not apparent 
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-til a moment of time when the train, 


unfortunately up to time, was too near the 
embankment.to be stopped by ordinary 
This. fact is a sufficient answer to 
the criticism that the Railway officials at 
Drummondville should have stopped the 
train, unless it can be established that 
special guards (two at least would have 
been continually watching the embankments 
to see that they were not being damaged. 

It seems to their Lordships that it is 
impossible in the circustances to reach the 
conclusion that: the Railway company acted 
with a lack of ordinary prudence in noi 
placing such guards. There was no reason 
to suppose that the..mass of ice and water 
would come over the dam in the way it 
did. In the high flood of the previous 
year, as already stated, it did-not. It was 
impossible . with ordinary prescience ‘to 
foresee either the event or the time at 
which it would take place; nor was there 
any reason to suppose that that which did 
in fact happen would with such startling 
rapidity wash out embankments which had 
stood uninjured for 40 years. It seems 
to be a probable conjecture, though it is 
no more, that the unusually high temper- 
‘ature. during the preceding three days 
had had: the effect-of thawing the. surface 


. of the embankments so as to deprive them 


of the resisting power which they wauld 
usually have possessed at the time of the 
annual debacle. The Railway Company 
took the usual precautions of having the 
whole -of the line inspected daily. This 
duty was performed on Easter Sunday by 
one Noel- Tessier, who passed the embank- 
ments between 7415 and 7-30 a. M. and 
again about an hour- later. Everything 
was then in order, and in the circumstances 
above stated, there was no .reason for 


-anticipating that which actually happened 


some hours later. 

On a careful review of the whole of 
the evidence relevant to the issue now 
under consideration, their Lordships must 
come to the conclusion that the respondents 
have failed to establish any failure of the 
ordinary duty of managing the Railway 
with reasonable care. The result is that 
there is no ‘interruption of the chain of 
‘causation between. the flood of water and 
ice due to the dam on April 8 and 
the damage caused to the oncoming train, 
and this damage, must, therefore, be taken 
to be part of the damages sustained by 
the Crown. ‘I'he .judgment.of the learned 
trial Judge on this point concurred in by 
Lamont and Davis, JJ. was correct. 
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For these reasons the appeal must succeed 
with ccsts and the Crown must have 
judgment for a sum of $30,512.82 and 
interest in addition to the sum of $31,418-03 
and interest. The cross-appeal must be 
dismissed with costs. Their Lordships 
will humbly advise His Majesty accord- 
ingly. 

D. Appeal allowed. 

Solicitors for the Appellant:—Measrs. 
Charles Russell & Co., Blake & Redden. 

Solicitors for the Respondents:—Messrs. 
co & Redden and Charles Russell 
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ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 1000 of 1934 
March 18, 1937 
SULAIMAN, C. J. AND BENNET, J. 
Pandit BRIJ CHANDRA SHARMA — 
PLAINTIFF — APPELLANT 

. versus 
RAM NARAIN AND OTHERS—DEFBNDANTS— 
RESPONDENTS 

Agra Tenancy Act (ITI of 1926), s. 221—Section 
whether creates charge in favour of lambardar—Suit 
against co-sharer not in possesston—Maintainadility 
—U. P. Land Revenue Act (III of 1900, 8. 40. 

There is no charge created by s. 221, Agra Ten- 
ancy Act, in favour of the lambardar and his right 
is merely a personal right against a co-sharer. 

For the purpose of s. 221 a co-sharer must be 
taken asthe person who is recorded as a co-sharer 
for the period in suit. Unders. 40, U. P. Land Re- 
venue Act, all disputes regarding entries in the 
annus! registers are decided on the basis of posses- 
sion and when the Revenue Court finds that a cer- 
tain person isin possession asa co-sharer, all the 
liabilities of the co-sharer attach to that person. It 
is that person alone who can be the subject of a suit 
‘under s8. 221, Tenancy Act. Ballabh Das v. Sita Ram 
(1) and Mohammad Abdul Jalil Khan v. Mohammad 
Obetdullah Khan (2), relied on. 


S.C A. from the decision of the District 
Judge, Moradabad, dated April 11, 1934. 

Mr. B. Mukerji, for the Appellant. 

Mr. Vishwa Mitra, for the Respondents. 

Judgment.—This is a second appeal by 
the plaintiff against a decree of the lower 
Appellate Court holding that defendant 
No.6 is not liable for the claim of the 
plaintiff brought unders, 221 of the Agra 
Tenancy Act (Act III of 1926). The plaint 
sets out that the plaintiff is a lambardar 
of Morza Jahangirpur and that he paid 
the land revenue for the Fasli year 1338 
and the Fasli year 1339 -to the Government 
Treasury, and that during those years, defen- 
dants Nos. 1 to 3 were owners in possession 
of half the property and defendant No. 4, 
mortgagee, was in possession of the other 
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half. The property had originally belonged 
to one Musammat Champa Devi who it is 
found died in December 1926. Defendants 
Nos. | to3 obtained mutation and posses- 
sion as her heirs. Defendant No. 6, Ram 
Narain, contested their claim and filed a 
civil suit and eventually succeeded in obtain- 
ing a decree of the High Court for posses- 
sion as the heir of Musammat Champa Devi 
and on that decree he was put into 
possession and his name was entered in the 
khewat on July 22, 1932. This was just 
after the period for which land revenue is 
claimed, the years 1930-31 and 1931-32 as 
the period ended in June 1932. The plaint 
set out that the claim was brought against 
defendants Nos. 1 to 4 andin para. 5 it 
was stated that if for any reason in the 
opinion of the Court defendants Nos. l 
to 4 or any of them is not found to be 
responsible to the plaintiff, a decree may be 
passed against defendants Nos, 5 and 6. 
Defendant No. 5 is Musammat Manchari, 
and her case does not concern us as the 
trial Court dismissed the suit against her. 
Paragraph 6 of the plaint asked that a 
decree might be passed against all the 
defendants or against those defendants 
who were held responsible. The trial 
Court passed a decree against all the defen- 
dants: except Musammat Manohari, the 
responsibility being joint and several. The 
only appeal brought was by defendant 
No. 6, Ram Narain, and the Court below 
has held that as Ram Narain was not in pos- 
session during the period for which the 
plaintiff paid land revenue, there was no 
liability against Ram Narain. The sole 
question argued in this appeal is that 
although Ram Narain was not in posses- 
sion during the years in suit still because 
he has been found eventually to be the 
legal heir of Musammat Champa Devi, 
therefore the plaintiff has a claim not 
only against the persons who were in 
possession against whom he has obtained 
a decree but also against defendant 
No. 6 as the legal heir although he is 
not in possession. Learned Counsel eh- 
deavoured to substantiate this argument 
by reference to various sections. Section 
221, Agra Tenancy Act, states as follows: 

“A lambardar may sue a co-sharer for arrears of 
revenue payable to the Government through the 
lambardar by such co-sharer and for village expen- 


ses and other dues for which such co-sharer may 
be liable to the lembardar.” ` , 
which 


There is nothing in this sectio 

indicates that the person who :u y be 
sued is aco-sharer out of possession Sec- 
tion 229 states that the- word ‘co-sharer 
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includes* also ‘the heirs, legal representa- 
tives, executors, administrators, and assigns 
of guch persons.’ Now although defendant 


No. 6 is no doubt the heir of Musammat - 


Champa Devi, he isin no way connected 
with the persons who- were in possession, 
deferdants Nos. 1 to 3. So the liability 
which existed on defendants Nos. 1 to 
3 cannot, in any way, be transferred to 
defendant -No. 6 by virtue of the provi- 
sions in s. 229, Tenancy Act, “Learned 
Counsel further referred to s. 142, Land 
Revenue Act, Act III of 1901. That section 
provided as follows: - 

“All the proprietors ofa mahal are jointly and 
severally responsible to Government for the reve- 
nus for the time being assessed thereon, and all 
persons succeeding to the proprietary possession 
therein, otherwise than by purchase under s. 160, 
shall be responsible for all arrears of revenue due 
at the time of their succession." l 

This section therefore irdicates that 
the persons who are responsible to Govern- 
ment are those in proprietary possession 
and those succeeding to proprietary pos- 
session. At the same time the Explanation 
states that a proprietor means a person 
in proprietary possession, There is no 
doubt that as regards this section, there 
is a responsibility on ‘a’ person succeeding 


for all arrears of revenue due at the time 


of their succession. But the section deals 
with resp-nsibility to Government and no 


doubt there is a charge in favour of Gov- 
eroment on the property anu of co-sharer and 


that charge remains on the property and 
can be enforced against the property-in 
the hands of any one in whom the share 


may: come. But the position of a lambar-, 


dar is different. There is no. charge created 
by s. 221, Tenancy -Act, in favour of the 


lambardar and his right is merely a per- 


sonal right against a co-sharer. We are of 
opinion that forthe purpose of s. 221 a 
co-sharer must be taken as the person who is 
recorded as a co-sharer for the period in suit. 

Under s.40, Land Revenue Act, all dis- 
putes regarding entries.in the annual 
registers are decided on the basis of pos- 
session and when the Revenue Court finds 
that a certain person is in possession as a 
co-sharer, all the liabilities of the co-sharer 


attach to that person. It is that person’ 


alone who ean be the subject of a suit 
under s. 221, Tenancy Act. :If.we were to 
hold otherwise- and hold that a proprietor 
out of possession could be a  co-sharer 
within the meaning of Chap. XIV, Tenanéy 
Act, then such a person .would . nave a 
right to bring a suit for profits against the 
lambardar and. considerable confusion 
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would arise if the Revenue Courts were 
required to adjudicate on the rights of 
rival claimants to be co sharers on the 
basis of their title, a matter which is 


solely for the Civil Courts to determine. 


Although no ruling has been shown 
directly dealing with ihe case of a lambar- 
dar and a co-sharer, we have been shown a 
ruling by Tudball, J. in Ballabh Das vy. 
Sita Ram, 14 Ind. Cas. 578 (1). In this 
ruling it was held that a co-sharer who 
pays arrears of revenue on behalf of the 
another co-sharer cannot recover the same 
under s. 1:0, Agra Tenaucy Act (Act II of 
1901) if the defaulting co-sharer was not 
in possession at the time of default. There 
is also a ruling of a Bench of this Court 
in Mohammad Abdul Jalil Khan v. 
Mohammad Obeidullah Khan (2), where it 


‘was laid down that no suit for profits 


against alambardar lies at the instance 
of an owner who has been dispossessed by 
other people whose names are recorded in 
the revenue papers, and that such a 
person himself should obtain possession 
through the Civil Court against the tres- 
passers before he can be entitled to 
maintain the suit. For these reasons we 
consider that the decree of the lower 
Court was correci and we dismiss this second 
appeal with costs. 
D. Appeal dismissed. 
1) 14 Ind. Cag 578. 


2) AIR 1932 All. 169; 135 Ind. Cas. 843; (1931) 
A L J 1076; 16 R D 26; Ind. Rul. (1932) All. 107. 


LAHORE HIGH COURT 
Second Civil Appeal No. 1248 of 1936 
February 11, 1937 
JAI LAL AND AspuL RASHID, JJ. 
Rai Sahib Lala JINDA RAM—PLAINTIpR— 
APPELLANT 


VETSUS 
Tas MODEL TOWN SOCIETY, 
LIMITED— DEFENDANT — 
RESPONDENT 

Co-operative Societies Act (II of 1912), ss. 8 (3), 
43 (51\—Bye-law No. 37 framed by Model Town Society 
and r.18 framed by Local Government under s. 8 (3) 
—Conflict between two, as to procedure to be follow- 
ed by Registrar subsequent to reference of dispute 
between member and society to him—Registrar, whe- 

ther bound to follow bye-law of the soctety. 
. Held, that there is a conflict between bye-law No, 
37, framed by the Model Town Society, under s. 8 (3), 
Co-operative Societies Act, and r. 18 framed by 
Local Government under powers conferred upon it 
by s. 43 (5) ofthe-Act. The conflict is as to the 
persons to whom reference has to bemade by the 
Registrar, but there isno conflict between the two 
that the initial procedure by the parties in a dispute 
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is to refer the matter to Registrar. The difference 
between. the bye-law ‘and the rule is that whereas the 
bye-law merely provides forthe reference of a dis- 
pute by the Registrar to three arbitrators, the rule 
empowers the Registrar to decide the matter him- 
self ortorefer it to one arbitrator or to three 
arbitrators. 

“Ordinarily a rule, which is as effective as a 
section of the Act, must be followed in preference to a 
bye-law if.there is a conflict between the two. Where 
therefore, a dispute is referred to the Registrar under 
bye-law No. 37, of the Society and the Registrar of 
Co-operative Societies, instead of following the proce- 
dure: laid down in the bye-law, follows the one laid 
down in r. 18, by referring the matter to one 
arbitrator, he cannot be said to be acting illegally. 


Case referred by Jai Lal, J., on Janu- 
ary 15, 1937, to a Division Bench prefer- 
ably consisting of . Coldstream and Jai 
Lal, JJ. 

S. O. A. from the decree of the District 
Judge, Lahore, dated October 10, 1938, 
affirming that of the Subordinate J udge, 
First Class, Lahore, dated May 4, 1936. 

_ Jal Lal, J.—(January 15, 1937).—An im- 
portant question of law is ‘involved in this 
ease which will probably govern other 
cases relating to the Model Town Society, 
Limited.. I refer the case toa Division 
Bench for decision at an early date. With 
the permission of the Hon'ble the Chief 
Justice this case may be fixed for hear- 
ing in the week commencing January 1’, 
before the 3rd Bench,7. e., Coldstream,. J. 
and myself 

Mr. Jiwan Lal Kapur, for the Appellant. 

Messrs. Bad7i Das. and. Manohar Lal 
Sachdeva;, for the Respondent. 


Mr. Anant Ram Khosla, for the 
Government Advocate, for the Grown. 
Jai Lai, J.-— February 11, 1937).—This 


second appeal has been referred to ‘a Divi- 
sion Bench by a Judge in Chambers in. view 
of the important: question of law involved. 
The appellant is-Rai SahibJinda Ram, 
a member .of the Model Town Society, 
Limited, which -has,;been registered under 
the Co-operative Societies Act II of 1912. 
The Society: undertook to construct a house 
for Rai Sahib Jinda Ram in the Model 
Town and it appears, that after the house 
had been constructed, there was..some dis- 
pute: between the parties: as- to the amount 
claimable on account ofit by the Society. 
This dispute was referred. by .the Committee 
of the Society to the - Registran of Co-ope- 
rative Societies. professing. to act under'r. 18 
of the rules framed‘by the Local Govern- 
ment undér s, 43 of the Co-operative Sdcie- 
ties Act. Sub-section (5): of-s.. 43, which 
empowers the Local Government to frame 
rules, also-provides that the rules so framed 
shall have the, same. force. ag iff.they had 
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been enacted in the’ Act. It appears, how- 
ever, that, when the society was registered, 
a set of bye-laws was framed byit, whjch 
were accepted to be correct by the Registr ar, 
and the Society was registered. 

The power to. frame,bye-laws has been 
conferred on a Society under s. 8 (3) ofthe 
Act and it is . provided: that the Registrar 
may register a Society if,on an examina- 
tion of the bye laws framed: by the Society. 
which must be submitted with.the applica- 
tion for registration, he is.satisfied that the 
bye-laws are'not opposed either to the Act: 
or to the rules framed by. the Local Govern- 
ment.: Section 10 provides:.that the order 
of the Registrar. registering a» Society is- 
conclusive and cannot be questioned. The 
byé-laws. on the ‘submission. of waich. a 
Society has been registered can. be amend-- 
ed by it under s. 1l ofthe Act, and the 
Registrar has been. given certain powers 
with regard to.the. scrutiny.of the amend- 
ment, but we, are not concerned with this 
matter in the present appeal. It must, 
however, be mentioned that among the byes. 
laws: framed by. the Model.-Town Societys. 
Limited, when it was:registered.there is a 
bye-law No. 37, which reads as follows: 

“Any dispute, concerning the business of the 
Society between members or past members of the 
Society or persons claiming through them, or bet- 
ween & member or past member or persons sO 
claiming through them and the committee. or any 
Officer of the Society, shall. be referred to the 
Registrar as provided in the rules ' notified by 
Government’ under the Co-operative-Societies Att. 
One arbitrator shall be nominated by each. of the 
parties out of the Panel of Arbitrators’ and the 3rd 
Arbitrator shall be : nominated .by the Registrar. 
pad Tè sliall be the Ohairman of the Board. When 

“party to a dispute fails ‘to nominate’ an’ 
Ar itrator from the Panel within 15:days of the 
notice to him, the Registrar shall nominate: an 
Arbitrator in his place from the; Panel. i 


Rule 18 framed by the Locak. E 
under-the powers: couferred upon it by s.. 
43 (5; of the Oo operative Societies Act, runs 
as ‘follows: ! 

(a) “Any dispute concerning the business of a 
Co-operative Society, between:* members or past, 
mem bers of the Society or persons claiming through 
them, or between a member or past’ member or 
persons so claiming and ‚the ecmmittee or any 
officer shall be referred to the Registrar. Refer- 
ence may be made by. the committee or by, the 
Society by resolution in general meeting or by 
any party to the dispute, or if the’ dispute con- 
cerns å sum due from a member of the committee 
to the Society by any member of the Society. 

(b) The Registrar. may either decide tbe dispute: 
himself, or appoint an arbitrator, or refer the dis- 
pute to three arbitrators, of whom one shall be 
nominated by each. of the parties-and the third 
shall be nominated by the Kegistrar and shall act 
as Ohairman,” 


On: a reference, „being made to the Re- 
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gistrar by the Committee of the Society of 
the dispute between it and Rai Sahib Jinda 
‘Ram, the Registrar:appointed one arbitrator 
to decide ‘the dispute and that arbitrator 
gave an award which was not acceptable 
to Rai Sahib Jinda Ram who. appealed to 
the Registrar, but having failed therein, 
instituted the suit, out of which this 
second appeal has arisen, for an injunction 
against the Society restraining it from exe- 
cuting the award. This suit has been dis- 
missed by the Courts below. 

It is contended on behalf of the appellant 
that bye-law: No, 37 of the Model Town So- 
ciety, Limited, being the basis of the contract 
between the parties, the arbitration could 
have been only under that byelaw and 
not under r. 18. It would be observed from a 
comparison of r.18 and bye-law No. 37 that 
there is a conflict between them as to the 
persons to whom reference has to be made 
by the Registrar, but there is no conflict 
between the two that: the initial procedure 
‘by the parties in a dispute is to refer the 
matter to Registrar. .So far as the Commit- 
tee of the Society, therefore, is concerned, 
the matter was rightly referred to the 
Registrar and it was: the Registrar who had 
then to exercise his powers under the law 
either by decidingthe matter himself or by 
referring itto one arbitrator or to three 
arbitrators. The difference between the 
bye-law and the rule is. that whereas the 
bye-law merely provides for the reference 
to a dispute by .the registrar to three 
arbitrators, the rule empowers the Regis- 
trar to decide the matter himself or to refer 
it to one arbitrator or to three arbitrators. 

I have already stated that r.18 must be 
deemed to form part of the Act and the 
Registrar was under the circumstances 
bound to act in accordance therewith, and 
if he found a conflict between the bye-law 
and ihe rule, it was for him to decide which 
of the two he should follow. He prefer- 
red to follow the rnle and it is impossible 
ta:hold that in doing so he acted illegally. 
There is.no force in the contention of the 
learned Counsel for the appellans that 
when there is «conflict between the rule 
and the bye-law, the bye-law should be 
preferred. Noauthority has been cited in 
support of this contention, and ordinarily 
the rule, which is as effective as a section 
of the Act, must be followed in preference 
to a bye-law if there is a conflict between 
the two. In any case, it is not. possible 
to hold that the Registrar should have fol- 
lowed the bye-law and, .therefore,..that he 
acted illegally:in acting under r. 18. 
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The next contention raised on behalf of 
the appellant is that the transaction between 
the parties to this suit was beyond the 
competence of the Model Town Society, 
Limited, by virtue of the bye-laws framed 
by it. It was contended that the transac- 
tion in fact was one of a loan by the 
Society to one of its members, and the 
objects of the Society as mentioned in bye- 
law No. 3 do not extend to the granting of 
loans to its members. Whether the Society is 
entitled to lend money toits members 
underits bye-laws, is a matteron which we 
need express no opinion because I am of 
opinion that the transaction in question 
does not amount to the- granting of a.loan 
by the Society to one of its members; on 
the other hand it was the construction of 
a house by the Society for a member, 
and the subsequent dispute is about the 
recovery of the amount spent by the 
Society on the construction. Clause (c) of 
bye-law ‘No. 3 clearly provides that one of the 
objects of the Society is to build residen- 
tial houses and other buildings for private 
a public-use and convenience of the mem- 

ers. 

Themext objection of the appellant is 
that the reference to the Registrar was not 
properly made by the Committee. Rule 18 
provides that reference may be made to 
the Registrar by the Committee or by the 
Society by resolution in general meeting of 
its members or by any party to the dis- 
pute. A resolution in this case was pass- 
ed by the Committee in which it is pro- 
vided. that the dispute with certain members, 
among whom the appellant is mentioned, 
should be referred to arbitration. That 
can have reference only to r. 18 under which 
the matter is referred to the Registrar inter 
alia for reference to-arbitration. It was so 
understood by the Committee and also by 
the appellant himself who does not appear 
to have raised any objection initially to the 
course- adopted by the- Committee or by the 
Registrar. 

Finally the learned Counsel for the ap- 
pellant raised the question that the award 
of the arbitrator was manifestly unjust be- 
Cause two engineers had been. appointed 
by him who valued the building at a certain 
figure and the award is much above that 
figure. This is a matter which was not 
raised before the learned District Judge in 
appeal before hin: and cannot be raised for 
the first time in second appeal. 

l would consequently dismiss this appeal, 
but in view of the fact that the Model 
Town Society, Limited, itself is responsible 
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for framing á wrong bye-law I would 
order that the parties should bear their 
own costs throughout. 


Abdul Rashid, J.—I agree. i 
D. Appeal dismissed. 


a 


ALLAHABAD HIGH COURT 
‘Second Civil Appeal No. 435 of 1935 
March 15, 1937 
HARRIES, J. 

*KANCHHED MAL—DEFENDANT— 
APPELLANT 
versus 
GANGA PRASAD AND OTHERS—PLAINTIFFE 


AND OTHERS— DEFEN DANT8S-— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s 105, 
Sch. II, para. 5—Court setting aside award and 
deciding case ttself—Such order, if affects decision 
of case within s. 105—Such order, if can be challeng- 
ed in appeal—Legality of Court's order, if can be 
considered by Appellate Court—Arbitrator intimat- 
ing his refusal to act as such, if parties do not 
desire him to act—Neat day he again informing that 
he wouldact asarbitrator, tf asked agatn to do so— 
Subsequent award by him, whether valid. ; 

An order of a Court setting aside the award of 
an arbitrator, and deciding that the case shall be 
tried by the Court, isan order affecting the deci- 
sion of the case within the meaning ofs.105, Civil 
Procedure Code, and is, therefore, liable to be chal- 
lenged in appeal against the decree and the Appel- 
late Court can consider the legality and propriety of 
such an order. Ram Autar Tewari v. Deoki Tewari 
(4), followed. 

| Case-law discussed | 

The Courtis allowed to inquire into all the circum- 
stances including the subsequent conduct of the 
arbitrator to ascertain what the arbitrator really 
meant and intended, inorder to determine whether 
or not there had been a refusal on the part of the 
arbitrator to act. 

Where an arbitrator intimates to the Oourt that he 
does not wish to act as an arbitrator if the parties 
do not so desire, and because of the fact that he had 
little leisure to doso, butnext day he informs the 
Court that he would willingly arbitrate, if so asked 
again, such communication by him cannot be regarded 
as a fiat refusal on his part to act. He does not divest 
himself of his character as an arbitrator and an 
award by him subsequently, is valid. Mahadeo 
Prasad v. Badri Das (3) and Joy Mangal Singh v. 
Mohun Ram (10), relied on. 


S. C. A. from the decision of the: Addi- 
tional Civil Judge, Bulandshahr, dated De- 
cember 10, 1934. 

Mr. G. S. Pathak, for the Appellant. 

Mr. C. B. Agarwala, for the Respondents. 

Judgment.—This is a defendant's ap- 
peal against a decree of the lower Appel- 
late Court reversing a decree of the Court 
of first instance dismissing the plaintiffs’ 
claim. The plaintifi’s suit was for a decla- 
ration that he was the owner of certain 
property set out in the plaint, and during 
the course of the proceedings in the Court of 
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the learned Munsif the parties agreed to 
refer the questions in dispute to aribitration. 
Consequently one Shyam Lal was nominated 
as arbitrator, and in due course he made his 
award. The learned Munsif, however, set 
aside this awardon the ground that a4 one 
stage in the proceegings the arbitrator ap- 
pointed had refused to act and that there- 
after he had no jurisdiction to make an 
award relating to the matters in dispute. 
Having set aside the award, the learned 
Munsif considered the plaintiff's claim upon 
its merits and dismissed the claim. The 
plaintiffs appealed to the lower Appellate 
Court and the learned ‘Civil Judge who 
heard the appeal came to the conclusion 
that the learned Munsif was wrong in 
setting asidethe award and eventually re- 
versed the decree of the Court below and 
decreed the plaintiff's suit in terms of the 
award. It is against that decision that the 
present appeal is preferred. 

As I have stated previously, the parties 
during the proceedings before the learned 
Munsif referred the matters in dispute to 
the arbitration of one Shyam Lal and this 
appears to have been done on December 9, 
1931. The defendants soon changed their 
minds and on January 7, 1932, they made an 
application to the Court to recall the refer- 
ence to arbitration on the ground that the 
arbitrator had been influenced by the plain- 
tiffs. Upon this application of January 7, 
1932, the Court passed an order that the 
arbitrator should make his award after 
giving due notice to tke parties concerned. 
On January 14, 1932, another application 
was made t> the Court praying that the 
reference to arbitration be recalled and 
this was ordered to be putup on Jauuary 
18, 1932, on which date the Court ordered it 
to be-filed. It appears that on January 7, 
1932, the defendants, who had on that date 
made their first application to the Gourt 
to recall the arbitration, also sent a com- 
munication to the arbitrator, Shyam Lal, 
asking him not to proceed with the arbit- 
ration as the Court had been moved to set 
aside the reference. On receipt of this 
communication from the defendants, the 
arbitrator on January 18, 1932, sent back 
the papers to the Court with the remark 
that he was sending back the papers to the 
Court because Kanchhed Mal did not wish 
him to arbitrate and also because in future 
he would have no leisure to carry out the 
work, The order of the Court upon the de- 
fendants’ application to re-call the reference 
was communicated to the arbitrator on the 
following day, namely, January 19, 1932. 
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That order, as I have stated, directed the 
arbitrator to make his award after consult- 
ingethe parties. On receipt of this order 
the arbitrator wrote to the Court that he 
had already returned the papers but ifthe 
papers were sent back to him he would 
have no objection to arbitrate. The papers 
were sent back to the arbitrator and the 


time for delivering the award extended. In 


due course the arbitrator on February 23, 
1932, made his award which was filed in 
Court. 

Against this award certain objections 
were filed and the defendants assailed the 
award. on three grounds: (1) That the 
arbitrator was related to the plaintiffs and 
was intimate with them and had colluded 
with them. (2) That there was no meeting 
held. (3; That the award was not sustain- 
able. Itshould be observed that no specific 
objection was raised on the ground thatno 
award could possibly have been made after 
the arbitrator had returned the papers and 
had refused to act. The learned Munsif 
who heard these objections came to the 
conclusion that the conduct of the arbitra- 
tor was perfectly fair and honest and that 
he had proceeded in the fairest manner 
possible. He, however, held that as the ar- 
bitrator had returned the papers on January 
18, 1932, he could not thereafter act as 
arbitrator and make an award. The return 
of the papers by the arbitrator in the cir- 
` cumstances was tantamount to a refusal to 
act and consequently he had no jurisdiction 
thereafter to consider the matter and make 
an award. The learned Munsif thereupon 
set aside the award of Shyam Lal and 
heard the case upon its merits. He found 
in favour of the defendants and dismissed 
the plaintiff's claim. 

Before the lower Appellate Court it was 
contended that the learned Munsif was 
wrong in setting aside the award. It was 
argued on behalf of the plaintifis that the 
conduct of the. arbitrator did not amount 
toa refusal to act and therefore the award 
which he made was perfectly valid and 
binding between the parties. The lower 
Appellate Court came to the conclusion that 
the arbitrator had not in fact refused to 
act, though he had returned the papers, and 
that he had jurisdiction throughout to deter- 
mine the questions and to make his award. 
It would appear that the validity of the 
award was not seriously challenged in the 
lower Appellate Court upon the ground- of 
partiality or misconduct. AsI have stated 
the learned Munsif found that the conduct 


of the arbitrator had been everything which. 
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it should be, and the learned Civil Judge 
points out in the concluding portion of his 
judgment thatthere was nothing found to 
vitiate the award under para. 15, Sch. IL, 
Civil Procedure Oode. In other words, there 
was no ground whatscever suggesting that 
the arbitrator was guilty of any miscon- 
duct or had colluded in any way with the 
plaintiffs. Holding as he did that the award 
had been wrongly set aside, the learned 
Civil Judge allowed the appeal, set aside the 
decree of tae learned Munsif and decreed 
the suit in terms of the award. 

In the first place it is argued before 
me by Mr Pathak on behalf of the ap- 
pellant that the learned Civil Judge could 
not, on appeal to him from the learned 
Munsif, hold that the order of the learned 
Munsif setting aside the award was invalid. 
It is argued that from such an order there. 
is no appeal and that is so. An order 
setting aside an award is not amongst ap- 
pealable orders set out in s. 104 and 
O. XLIII, r. 1, Civil Procedure Code. 
Consequently it is argued thatif the lower 
Appellate Court is entitled to go into this 
matter in appeal,it is tantamount to allow- 
ing an appeal from the order setting aside 
the arbitration. On the other hand it is 
argued by Mr. Chandra Bhan Agarwala that 
the learned Civil Judge had a right to consider 
the legality or propriety of the order setting 
aside the arbitration by reason of s. 105, 
Oivil Procedure Code. On behalf of the 
appellant a number of cases have been cited 
before me which show that in circumstances 
such as existed in the present case, an Ap- 
pellate Court was held to have no right to 
consider the propriety of an order setting 
aside an award. This point was expressly 
decided in Ganga Prasad v. Kura (1). It. 
is to be observed, however, that in this case 
which was decided by a Bench, no reference 
whatsoever is made to s. 591, Civil Pro-- 
cedure Code, then in force which cor- 
responds to s. 105. of the present Code. 
The learned Judges held that as there was. 
no appeal from the order setting aside an 
award, the propriety of that order could: 
not be questioned on appeal. This case- 
was followed by a single Judge of this. - 
Court in Kalyan Das v. Pyare Lal (2). 

Counsel for the appellant also relies upon: 
a recent Full Bench case of this Court,. 
namely the case in Radha Mohan Dutt v.. 


Abbas Ali Biswas G In that case the- 

(1) 28 A 408; 3 A'L J 168; A W N 1906, 64. 

(2) 4 A L J 256; A W N 1907, 110. 

(3) 53 A 612; 133 Ind. Oas. 129; A I R1931 All. 
294; (1981) ALIST; Ind, Rul (1981) AlN 577 
(F B). S 
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meaning of the words “affecting the decision 
of the case” in sub-s. (1), s. 
Procedure Code, is considered. This Full 
Bench case is not concerned with orders 
setting aside awards and is merely relied 
upon by the appellant for the meaning of 
the words “affecting the decision of case”. 
Jt was held that those wordsins. 105, sub- 
‘8. (1', Civil Procedure Code, must be con- 
strued in the sense of affecting the decision 
of the case on the merits. The words ‘on 
the merits” are not to be found in the sub- 
section, but this: must be supplied by neces- 
sary implicétion, being necessarily involved 


in the connotation of the word “affect”, 


having regard tothe context. In my judg- 
ment, however, this case is concluded by 
direct and recent authority which binds me 
sitting as a single Judge. In Ram Autar 
Tewari v. Decki Tewari (4) it was expressly 
held by a Bench of this Court that an order 
ofa Court setting aside the award of an 
arbitrator, and deciding that the case shall 
be tried by the Court, is an order affecting 
the decision of the case within the mean- 
ing. of s. 105, Civil Procedure Code, and 
is, therefore, liable to be challenged in ap- 
peal against the decree. At p. 460* the 
learned Judges remark : 

“Tt has been held that the words ‘affecting the 
decision of the case' in s. 105, mean ‘affecting the 
decision of the case on the merits,’ but even so we 
think that the order of the Munsif setting aside the 
award was liable to be challenged in appeal against 
the decree.” 

Giving the words “affecting the decision 
of the case” the meaning given to them in 
the Full Bench case in Radha Mohan Dutt 
v. Abbas Ali Biswas 3), yet I am bound to 
hold upon the authority of Ram Autar 
Tewari v. Deoki Tewari (4) that the-order of 
the learned Munsif in this case could be 
considered by the learned Oivil Judge in 
appeal. The learned Judges, who decided 
the case in Ram Autar Tewari v. Deokt 
Tewari (4), relied upon earlier cases of 
this Court, in particular Nanak Chand v. 
Ram Narain (5), a Full Bench de- 
cision reported in L L. R. 2 All. 181, 
and a later Bench decision, Ram Jiwan 
v. Nawal Singh. (6). This latter case, Ram 
Jiwan v. Nawal Singh (6), is directly 
in point and the same decision was-arrived 
at asin Ram Autar Tewari v. Deoki Tewari 
(4). The Full Bench case, Nanak Chand 
v. Ram Narain. (3), is: also strongly in 

(4)37 A-456; 29 Ind. Cas. 411: A IR 1915 All. 247; 
13 A L J 653: i l 
(5) 2 A 181 (F B}. 

(6):5 A-L J 644; A WN ‘1908, 242: 
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favour of the view taken by the Court below 
in this case, though the’ precise point 
argued before me does iot appear to håve 
been argued in that Full Bench case. The 
matter does not rest there because in two re- - 
cent cases, the learned Judges of this Qourt 
have approved of the decision in Ram Autar 
Tewari v. Deoki Tewari (4). In Shah Mu- 
hammid Fakhruddin v. Rahimullah Shah 
(7) a Bench of this Court held that no ap- 
plication in revision would lie from an ordet 
setting aside an award, but at p. 122* they 
pointed out that the applicant was not with- 


out his remedy. They stated : . 
“We may add that the applicant is not without 


’ his remedy. On the trial of the suits he may succe- 


ed and there may be no occasion for him to ,com- 
plain of the order passed by the learned Subordinate 
Judge: If the decision on the merits goes against 
him, he can appeal on the merits of the case and 
also urge the ground that the trial Court ought to 
have accepted the compromise and the award as 
final between the parties.” 


In Rudra Prasad v. Mathura Prasad (8) 
a Bench of this Court held that no applica- 
tion in revision would lie against an order 
superseding an award made in a pending - 
case and directing the suit to proceed on 
the merits, but they pointed out thatif the 
suit ultimately, went against the applicant, 
it would be open to him to attack ‘thé ordér 
superseding the arbitration under the pro- 
visions of s. 105,.Civil Procedure Code. 
For these reasons Iam bound to hold that 
there is nothing in the Full Bench case, 
Radha Mohan Dutt v. Abbas Ali Biswas 
(3), which throws any real doubt upon the 
view of the learned Civil Judge that he. 
could, on appeal to him, consider the legality 
and propriety of the order of the learned 
Muneif setting aside the award in question. 
The matter is, in my view, concluded by 
abundant authority which is binding upon 
this Court. Holding as Ido that the learned 
Civil Judge could go into the merits of 
the order setting aside the award, it is 
necessary to consider whether the decision 
of the learned Civil Judge is right. He 
held that there had been no refusal by 
the arbitrator to act, and consequéntly there 
was no ground whatsoever for setting aside 
the award. 


It is true that the arbitrator in this case 
did return the papers to the Court with a 
note- that: he was doing so as one of the 
defendants did not wish him to act’and also 


Maa 121; 85 Ind. Cas.502; A I R 1925 All. 
45 


(8) 47 A 916; 89 Ind. Cas. 173; A IR 1925 All, 566; 
23'A L J 656. oe 
*Page of 47 A:—|Hd:] ' 
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because he had no leisure in future to 
Carry out the task. That he never intended 
togrefuse to act is quite clear because on 
the following day he, after receipt of the 
Court’s order, asks that the.papers be re- 
turned to him’ and informs the Court that 
he Would be prepared to carry on the 
arbitration. Upon a fair reading of the 
note made by the arbitrator when he 
returned the papers, it would appear. that 
all he intended was to intimate to the Court 
that he did not wish to carry out his duties 
as arbitratorif the parties did not desire 
him to do so, and. in any event that he was 
not anxious to perform the work because of 
the fact that he had little leisure to do so. 
This communication of the arbitrator cannot 
be regaided as a flat refusal to act. The 
learned Civil Judge was in my mind enti- 
tled to regard'the subsequent conduct of 
the arbitrator in order to assist him in 
ascertaining whether or not there had been 
a refusal by the latter to act. In my judg- 
ment this case is very similar to the case in 
Mahadeo Prasad v. Badri Das (9) in which 
a Bench of this Court held that in very 
Similar circumstances the act of the arbi- 
trators in sending in their resignation did 
not amount to a refusal to act. The Court 
lis allowed to inquire into all the’ circum: 
stances to ascertain what the arbitrator 
really meant and intended. In Joy Mungul 
Singh v. Mohun Ram (10), it wag actually 
held by their Lordships of the Privy Council 
that an arbitrator, who wrote in these terms, 
“I can discover no other alternative to be 
left me than herewith to submit my resig- 
nation,” was not functus officio and had 
never formally divested himself of his 
character of arbitrator. a 

In my judgment there was material in 
this case upon which the lower Appellate 
Court could find that Shyam Lal, the arbi- 
trator, had not refused to actin this case 
and had not divested himself of his 
character as an arbitrator, and that being 
80, the award which he made could not be 
attacked op, that ground. As I have stated, 
the learned Oivil Judge finds that no 
ground for attacking the award was ‘made 
_ out under para. 15, Sch, I, Civil Proce- 
dare Code, and that being so, the award 
should never have been set aside by the 
learned Munsif. In my opinion the learned 


Civil Judge was right in holding that the ` 


award was improperly set aside and that it 
was a Valid and subsisting award which 
(9) A I R 1928 All, 740; 110 Ind. Gas, 881; 50 A 955; 
26 AL J 1009. eg a) 
(10) 23 W R 429(P ©), - 3 
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“bound the parties and consequently he 


rightly allowed the appeal and decreed the 
suit in terms of the award. For the reasons 
which I have given, this appeal is dismiss- 
ed with costs and the decree of the lower 
Appellate Court confirmed. As there is 
considerable conflict of authority in this 


case, leave to appeal under the Letters 
Patent is granted. Eaa 
D. Appeal dismissed. .- 


e 


RANGOON HIGH COURT 
Oivil Regular No. 258 of 1935 
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LEAO, J. 

OFFICIAL ASSIGNEE—PLAINTIFP 
versus 


S. P. DAYABHOY AND OTABRS—DEFENDANTS 
Contract Act (IX of 1872), s. 12—Money paid under 
order of Court—Order not set aside—Subsequent dis- 
covery that money i3 not due — Money, if can be 
recovered back—S. 72, if applies where ‘money ts 
paid under order of Court of competent jurisdic- 
tion. oa ` 
' Wherein accordance with the Court's order, the 
Official Assignee deposits the dividend due toa 
ereditor with the Court and subsequently it is dis- 
covered that that party was not entitled tothe divi- 
dénd, the order of payment having been passed bya 
Oourt of competent jurisdiction and not having been 
set aside, is final and the money so paid by the Official 


. Assignee cannot be recovered back, even by a separate 


suit, inasmuch as where money has been paid by’a 
plaintif to a defendant under the compulsion of legal 
process, Which is afterwards discovered not to have 
been due, the plaintiff cannot recover it back in an 
action for money hadund received. Marriott v. 
Hampton (4), followed. 

Section 72, Oontract Act, does not apply to a case 
where a person has been required by an order of a 
Court of competent, jurisdiction to pay the money and 
the validity of the order has been challenged. More- 
over, the section relates to questions of fact and not 
to questions of law. A.K. R.M, M.C. T. Chettyar 
Firm v. 8. P. Dayabhoy (2) and In re Tail, Hx parte 
Harper (6), referredto. In re Ramchandra Ganujé 
Walker (7), distinguished. a i 

Mr. Kalyanvalla, for the plaintif. 

Messrs. F. S. Doctor, Anklesaria and S. 
Beng Leong, for Defendants Nos. 1, 2 


and 4 to 8. 


Judgment.—The Oificial Assignee has 
filed tnis suit to recover a sum of money on 
the. ground that it was paid to defendant 
No. 1 firm under a mistake. Before 1926, 


` three brothers, M.S. Mohamed Abubacker, 


A. M. Musafer and M. S. Nagoor Pitchay 
carried on-business in partnership in Ran- 
goon uoder the name of M. Ss. M, N, 
Mohamed Brothers. On January 6, 1926, 
Mohamed Abubacker filed a suit to enforce 


an agreement which the brothers had en- 


tered,into for the winding up of the part- 
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nership andthe distribution of the assets, 


for an order directing the taking of ac-- 


counts and for other reliefs. On July 18, 
1928, Musafer was made the plaintiff in the 
suit and Mohamed Abubacker was relegat- 
ed to the position of 'a defendant. On Sep- 
tember 23, 1928, Musafer died and his heirs 


were brought on the record in his place. 


On. December 7, 1931, a final decree was 
passed and under it Musafer's heirs were 
awarded the’ sum of Rs  2,26,451-13-2 
against Mohamed Abubacker and 
Nagoor Pitchay. On May 1, 1928, defendant 
No. 1 firm obtained money decree against 
the three brothers for sums amounting to 
about Rs. 29,000. On June 4, 1928, Abu- 
backer and Nagoor Pitchay were adjudicat- 
ed insolvents on their own petition and on 
July 27, 1932, Musafer’s heirs were admitt- 
ed torank as creditors for the amount of 
the decree passed in their favour in the 
partnership suit. On December 19, 1932, 
defendant No. 1 firm obtained an order pro- 
hibiting the Official Assignee from paying 
out any dividend that he might. declare in 
favour of Musafer’s heirs and on January 6, 
1933, an order directing him to pay into 
. Court the money, should be declared, a di- 
“.vidend in their favour. On January 10, 
1933, a dividend was declared and the 
share of Musafer's heirsin the money avail- 
able for distribution amounted to 
Rs, 20,920 15. In accordance with the order 
‘of January 6, 1933, the Official Assignee on 
the llth of that month deposited the money 
-in Court. On. January 12, 1933, the Court 
. passed an order directing this money to 
be paid out to defendant No. 1 firm and on 
January 16, 1933, defendant No. 1 firm 
withdrew the money. 

On March 17, 1933, the A. K. R. M. M.O. 
T. -Chettyar firm, a creditor of the partner- 
ship, filed a petition in the insolvency pro- 
ceedings asking that the proof of debt 
filed by Musafer's heirs might be expunged 
and the application came before Sen, J. 
on June 20, 1933. The learned Judge held 
that Musafer’s heirs were entitled to rank 
_as creditorsand accordingly he dismissed 
the petition. The order of dismissal was 
` made the subject of an appeal and on 
August 8, 1934. a Bench of this Court con- 
sisting of Page, O. J. and Mya Bu, J. 
. A K. R.-M.M.C. T. Chettyar Firm v.S. P. 
Dayabhoy & Sons (1), reversed the decision. 
The Appellate Court held that as the debt 
owing by the insolvent partners to Musafar 
was due to a member of the partnership 


(1) 12 R 699; 156 Ind. Cas, 336; A I R 1935 Rang. 59; 
7 R Rang. 401, 
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who was liable as a partner to liquidate the 
debts of the partnership payment of the 
debt tohis heirs ought to be postpofied 
until after the debts of the other cr. ditors 
of the partnership had been safisficd. The 
Appellate Court then remanded the «ase 
for trial on the issue whether defendant 
No. 1 firm was liable to refund the money 
which it had withdrawn from Court. On re- 
mand the matter came before Braund, J. 
sitting as the Judge in Insolvency. The 
learned Judge held that defendant No. 1 
firm was liable to refund the money and re- 
turned the record to the Appellate Court 
with this finding: The matter next came 
before the Appellate Court on April 26, 1935, 
when it held that theInsolvency Court was 
not competent to‘:pass any order requiring 
defendant No. 1 firm to refund the amounts 
withdrawn: A. K. R. M. M. C. T. Chettyar 
Firm v. S. P. Dayabhoy (2) 

Aa the result of this judgment of the 
Appellate Court the Official Acsignee filed 
an application for refund in the execution 
proceedings. This application came before 
me last June when it was argued that the 
Court had power under s. 47, Civil Proce- 
dure Code, to make an order directing the 
decree-holders to refund the money and 
that it could also do so under the inherent 
powers declared by s. 151, Civil Procedure 
Code. I heldin S. P. Dayabhoy & Sons 
v. Fatima Bibi (3) that as a garnishee the 
Official Assignee was not a party to the 
suit and that s. 47 did not apply; I also 
held that the Court had no inherent power 
to reverse its own order. The application -` 
was not an application for review of the 
order directing the payment out of the 
money to the decree-holders and the time 
for reviéw had long passed. The Official 
Assignee had had an opportunity of object- 
ing to an order of attachment being passed 
against him and could have lodged an ap- 
peal, but he had, in fact, acquiesced in the 
order. He had taken the view that the 
money was in law payable to Musafer’s 
heir in whose favour he had declared a divi- 
dend. The Court had jurisdiction to order 
the money to be paid out to Musafer's heirs 
and that order not having been set aside 
on review or appeal was final so far as the 
Official Assignee was concerned. The Official 
Assignee has filed the present suit to recover 
what he failed to recover in the application 
filed by him in the execution proceedings. 


(2) 13 R 703; 161 Ind, Cas, 795; A I R 1936 Rang. 
151; 8 R Rang. 510. i ; 

(3) 13 R 722; 160 Ind. Cas, 957; A I R 1936 Rang. 77; . 
8 R Rang. 443... i 
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He asks for adecree for Rs. 25,652-9 re- 
presenting the amount withdrawn from 
Court by defendant No. 1 firm with interest 
at 9 per cent. per annum from the date of 
the suit. He has joined as defendants V. A. 
L. Y Ramaswamy Chettyar and the 
heirs of Musafer. As against defendant 
No.2 the Official Assignee seeks a 
claration that he is not entitled to claim any 
rateable distribution in respect of the sum 
in suit. As against the heirs of Musafer, no 
relief is sought. 

The Official Assignee says that he is 
entitled to a decree on the ground that he 
made a mistake of fact when he paid thé 
money into Court on January 11,1933, in pur- 
suance of the order of attachment. This plea 
of a mistake of fact is based on the 
allegation that if he had only known that 
there were unpaid creditors of the partner- 
; ship at the time when he declared a 
dividend, he would not have included Musa- 
fer's heirs in the distribution. At one stage 
the Official Assignee stated that he only 
came to know that Mohamed Abubacker, 
Musafer and Nagoor Pitchay had been 
working in partnership after the dividend 
was declared. This was not so as the insol- 
vency record clearly shows. The facts with 
regard to the partnership had been dis- 
' closed at 2 very early stage in the insolvency 
proceedings and a statement signed by the 
Official Assignee himself makes it clear 
that he wasin possession of the relevant 


facts by June 13, 1928. The Official Assign-. 


ee knew all- that it was necessary for him 
to know when he declared the dividend. 
If he had been aware that in law Musafer’s 
heirs were notentitled to any share in the 
assets until the other creditors had all been 
paid, he would never have included them in 
the list at that stage. Even if they had been 
included by oversight, it would have been 
his duty to support the application of the 
A. K. R. M. M. O. T. firm to expunge the 
proof. He actually declined to support that 
application. 

It is evident that when he declared the 
dividend the Offcial Assignee had taken 
the view that in law Musafer's heirs were 
entitled to rank as creditors equally with 
the creditors of the partnership and that 
he continued to be of this opinion until 
the Appellate Court delivered its judgment 
on August 8, 1934. It is, therefore, idle for 
the learned Advocate for the Official As- 
signee to argue that the money was paid 
into Court by the Official Assignee as the 
result of a mistake of fact. But. even if 
it had been paid in as the result of a 


aa 
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mistake of fact, I do not consider that the 
Official Assignee would be entitled’ to 
maintain thig suit. On January 10, 1933, 
the Official Assignee had in his hands the 
sum of Rs. 20,920-150 representing the 
share of Musafer’s heirs in the assets avail- 
able for distribution. A garnishee order was 
passed by this Court in respect of this- 
money and: there can be no doubt that the 
Court had full power to pass the order, 
with which the Official Assignee complied 
without any objection. He could have 
objected if he had wanted to do so. Rules 
63-A and 63-B of O. XXI, Civil Procedure 
Code, provide : l 

“Where a debt has been attached under r. 46, 
the debtor prohibited under cl. (¿)of sub-r. (l) of 
r. 46 (hereinafter called the garnishee) may pay 
the amount of the debt due from him to the 
judgment-debtor into Court, and such payment shall 
discharge him as effectually as payment to the 
party entitled to receive the same. Where a debt 

as been attached under r, 46, and the garnishee’ 
does not pay the amount of the debt into Court in 
accordance with the foregoing rule, the Oourt, on 
the application of the decree-holder, may order a 
notice to issue calling upon the garnishee to appear 
before the Court and show cause why he should not 
psy into Court the debt duefrom him tothe judg- 
ment-debtor, or so much as may be sufficient to 
satisfy the decree together with the costs of execu- 
tion. A copy of such notice shall, unless otherwise 
ordered by the Court, be served on the judgment- 
debtor.” 

And r. 63-C (2) goes on to say: 

“Tf the garnishee appears in answer to the notice 
issued under r. 63-B and disputes his liability to 
pay the debt attached, ths Court, instead of making’ 
an order as aforesaid, may order that any issue or 
question necessary for determining his liability be 
tried as though it were an issue in a suit, and may 
proceed to determine such issue, and upon the de- 
termination of such issues shall pass such order upon 
the notice as shall be just.” ` 

Not only did the Official Assignee not 
challenge the garnishee order but he raised 
no objection to the money being paid out’ 
of Court to defendant No. 1 firm. The gar- 
nishee order and the order for payment of 
the money to defendant No. 1 firm having. 
been passed by a Court of competent juris- 
diction and not having been set aside on 
appeal or review, il is not open to the 
Official Assignee to challenge their validity, 
even by a separate suit. I can see no 
difference between a suit and an application. 
in this respect. In the leading case in 
Marriott v. Hampton (4), it was heid that 
where money has been paid by a plaintiff 
toa defendant under the compulsion of legal 
process, which is afterwards discovered not 
to have been due, the plaintiff cannot recover 
it back in an action for money had and 
received. In the course of his Judgment 


(4) (1797) 7 T R 269; 2 Esp, 546; 4 R R 439, 
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Lord Kenyon, C. J. said : 


“If this action could be maintained, I know not 
what cause of action could ever be at rest. After 
a recovery by process of law, there must be an end 
of litigation, otherwise there would be no security 
for any person. I cannot, therefore, consent even 
to grant a rule to show cause, lest it should seem to 
imply a doubt.” 


‘Tnere have been numerous decisions to 
the same effect since then; but it is “not 
‘necessary to refer to them in detail. There 
is one other case to which I will refer and 
that is the case in Moore v. Vestry of Fulham 
(5); There the Court of Appeal, Oa E 
of Lord Halsbury, Lindley, À. J; and A al ee 
Smith, L. J., held that the rule that!’ money 
paid under compulsion of ‘legal. process 
cannot: ‘be recovered back appliés ` although 
the process may never have terminated in 
a final-order or judgment, and although it 
may ‘have been withdrawn at’ the ‘date 
wien proceedings are taken for the. recovery, 
of the-money. In this case ‘the defendants 
issued a summons against the Plaintiff 
under the Metropolis ` Managenient Acts, 
to recover his proportion of certain street 
improvement expenses, alleged to be due 
from him as the:owner of premises abutting 
on the ‘street. ` The’ plaintiff paid the’ money 
before’ the“ ‘summons was heard, and” the 
Summons was’ withdrawn. The plaintiff, 
having discovered that his premises" did 
not abut on the street, brought an' action 
to recover back ‘from the defendants the, 
amount ‘paid by him. It was” held. ‘that, he 
was, not entitled to take any action. The 


money which has been paid out ‘toa cre- 


ditor -by ‘way of dividend in insolvency, 
proceedings is not recoverable in law: 
In ‘re Tail Ex parte Harper, (6); A. K: R. 
M. M. C. T. Chettyar Firm v. S. P. 
Dayabhoy (2). The expunging of a proof 
only affects the right to receive future 
dividends. The payment of this money 
into Court by the Official Assignee on Janu- 
ary 11,1933, operated as a payment to 
Musafer's heirs. Musafer’s heirs, therefore, 
have in effect recovered payment of the 
dividend and the rule of law to which I 
have just referred comes into operation. 
Mr. Kalyanvalla on behalf of the Official 
Assignée has relied on s. 72, Contract Act, 
which says that a person to whom money 
has been paid, or anything delivered by 
mistake or under coercion, must reply or 
return it. This section to my mind cannot 
apply to a case where a person has been 
required by an order of a Court of com- 


(5) (1895)1 OB D 399; 6: L JQ B 226; 14 R 343; 71 
L T 862; 43 W R277; 59 J P 596 
ten ase 21 Ch. D 537; 52 DF Ch. 117; 31 W R 152; 
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petent jurisdiction to pay the money and 
the validity of the order has been challeng- 
ed. Moreover, the section relates to fues- 
tions of fact and. not tc questions of law. 
Even if it relates to both, questions of 
law and fact, I do not see ‘that it bas any 
application here. Mr. Kalyanvalla has 


also relied on the case.in In re Ram 


chandra Ganuji Walkar (7), a decision of 
the Bombay High Court. Tb was there held 
by Marten, J., that where creditors have 
been paid more than they were entitled 'to 
by way of dividend the Official Assignee 
is entitled to recover the excess payment on 
the ground of mistake under s. 72, Con- 
tract Act. This decision runs contrary to 
the decision in In re Tail Ex parte Harper 
(6) and the decision in A. K. M. M.C. 
T. Chettyar Firm v. 8. P. Dayabhoy' (2), 
but it is not necessary for me to discuss it 
as the last-mentioned case is binding on 
me and. I have already held that s. ' 72. does 
not apply to the present case where the 
facts are entirely different. 

For, the reasons’ indicated I hold that 
the Official Assignee has no cause of 
action, andthe suit must be dismissed. with 
costs. The burden of the defence has fallen 
upon defendant No. 1 firm and there will. 
be costs in ‘its favour based oa the amount 
of the claim. The other defendants ‘have 
been brought to. Court unnecessarily and T 
award costs in favour. of defendant No. 2 
to the amount of ten gold mohurs and in 
favour of defendants Nos. 4 to 8 who are 
it represented by Counsel a like sum. 


Suit. dimissed. 
a 29 Bom. L R 1187; 104 Ind, Cas, 378, 





ALLAHABAD HIGH COURT 
Civil Revision Application No. 309 of 1936. 
April 6, 1937 
Niamat ULLAM, J. 
RANJIT RAI AND OTHERS—P LAINTIPrS— 
APPLICANTS 
VETSUS 
JUTHAN RAI AND OTAERS— DEFENDANTS, 
—OPPoSITE PARTIES. 

Agra Tenancy Act (III of 1926), 8. 122—Dispute 
between landlord and person daiming as tenant whose 
right is dented—S. 122, if applies 

Section 122, Agra Tenancy Act, does not apply to a, 
ease in which the dispute is between the landlord’ 
and another person claiming to bea tenant but 
whose right as such is denied by the landlord, there 
being no rival claimant tothe tenancy in the field. 
In such a case,if asuit is instituted in the Civil, 
Court, the Legislature meant to apply the provisions’ 
of s. 273, which requires the Civil Court to frame an. 
issue on the plea of tenancy and a call fora finding’ 
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from the Revenue Court, which is considered to, have 

exclusive jurisdiction to decide whether the relation- 

nat of landlord and tenant exists between two 
rties. 


.0. R. Anp. against an order of the Sub- 
Judge, Ghazipur, dated July 22, 1936. - 
Mr. M. L. Agarwala, for the Applicants. 
Mr. A. P. Pandey, for the Opposite 
Parties. 


Order.—This is a revision unders. 115» 
Civil Procedure Oode. ‘against an order 
passed by the Civil Judge of. Ghazipur 
upholding that of a Munsif of that District 
returning the plaint in a civil suit for pre- 
sentation in the Révenue Court. It is con- 
tended in revision that the suit is cogniz- 
able by a Civil Court. and that the lower 
Courts were wrong in disclaiming their 
Jurisdiction. The land in dispute . was 
admittedly held by one Bhagat Rai as a 
Perpetual lessee under „a lease dated Janu- 
ary, 20, 1859. "The lease was granted, by 
all the then co-Sharers,-who are now repre- 
sented by the plaintiffs and defendants 
first and second sets. Under. the sainé 
lease several other parcels’ of land were 
similarly granted to other perpetiial lessees; 
but the present litigation does ‘not’ relate 
to those other lands. Bhagat Rai, died 
sometime. in .1880, and.was succeeded. by 
his..widow,. Musammat Chilra, who died in 
1927. At the the time of her death the land 


a ee ee ene 


without leaving any heirs ‘other than his 
widow, fenancy co 


Bhagat Rai on the allegation. that the ten- 
ancv belonged toa joint family consisting 
of Bhagat Rai and defendants first set and 
that. on the death of Bhagat Rai the sur- 
viving- members of the family, namely, 
defendants first set, became entitled . tọ 
continue in. occupation of the land in terms 
of the perpetual lease. The relief, which 
the. plaintiffs seek, is a decldration that the 
defendants first set are not, . T 
“the heirs of the deceased Bhagat Rai and are. in 
no way entitled to remain in occupation fof. the 


fenancy rights of the deceaged ag given to him by. 
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the deed of January 25, 1859, and that the plaintiffs 
along wiih the defendants first set and second party 
are entitled .to-let the land described in Sch. I 
attached to this plaint and to collect rents from the 
persons who are actually cultivating the said land or 
from any other tenants.” 


In one part of the plaint it is definitely 
alleged that the defendants third set pay 
rent to the-plaintiffs. Both the lower Courts 
have held that the suit falls within the 
purview of s. 122. Agra Tenancy Act, and 
is, therefore, exclusively cognizable by à 
Revenue Oourt. Learned Counsel for the 
plaintiffs contends that s. 122 contem- 
Plates cases in which there is a dispute 
between two rival tenants or sets of ten- 
ants and the plaintiff is in doubt as to 
which of, them is entitled to hold the land 
as tenant and that, where the dispute is 
between the landlord and certain persons 
who claim to be tenants but whose right 
as, such is denied by the landlord, s. 122 
has no application. On the construction of 
the plaint he ‘argues that the dispute is 
between the plaintiffs claiming to be some 
of the landlords and the defendants first 
set. who claim to be the tenants but whose 
right as such’ is denied by the plaintiffs. 
It is said that the plaint does not disclose 
a case of rival claims being put forward 
by the defendants'first set and the defen- 
dants third sét, each claiming to be the 
en of the land held originally by Bhagat 

ai. 

Section 122 lends support to the conten- 
tion put forward on behalf of the plaintiffs 
and seems to be applicable only to a case 
in which the landlord is in doubt as to 
which of the two contending parties is the 
tenant.of hisland. This is made clear by 
the nature of the relief which the landlord 
is allowed to seek in a suit under that 
section. That relief is “to have it declared 
which of such persons is the tenant”. The 
section does not apply to a case in which 
the dispute is between the landlord and 
another person claiming to be a tenant 
but whose right as such is dsnied by the 
landlord, there being no rival claimant to 
the tenancy in the field. In such a case, 
if asuit is instituted in the Civil Court, 
the Legislature meant to apply the provi- 
sions of s. 273, which requires the Oivil 
Court to frame an issue on the plea of 
tenancy anda call for a finding from the 
Revenue Court, which is considered to have 
exclusive jurisdiction to decide whether the 
relationship of landlord and tenant exists 
between two'persons,, ss, 

Learned Counsel for the plaintiffs point 
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out that s. 273 dces not apply to the pre- 
sent case, as according to the plaint the 
defendants first set do not claim to be the 
tenants of the plaintiffs but claim to be 
the tenants of the entire proprietary body, 
including the plaintiffs, the defendants first 
set in a different capacity and defendants 
second set. I am not called upon to ex- 
press any opinion on the soundness or 
otherwise of this contention, because the 
lower Courts have construed the plaint as 
one disclosing a case of dispute between 
two rival tenants and have followed Het 
Kuar v. Tejpal Singh (1), in which s. 122 
was held to be applicable in circumstances 
somewhat similar to those of the present 
case. That case is sought to be distinguish- 
ed on the ground that the actual cultivators 
had claimed to be the principal tenants 
and the defendants, whose right was op- 
posed by the plaintiffs, claimed to- be ex- 
proprietary tenants. 

It is said that in the present case the 
defendants third set do not claim, accord- 
ing to the plaint, to be the principal ten- 
ants. These defendants have not filed any 
written statement. It is said thatit may 
well be that they are content with the 
position of sub-tenants. This supposition 
is, however, negatived by a clear statement 
in the plaint to the effect that defendants 
third party pay rent direct to the plaintifs. 
If they had been content to hold the land 
as before, only as sub tenants, they would 
have paid rent to the persons whom they 
recognized to be the principal tenants. 
The fact that the plaintiffs claim to be 
entitled to collect rent directly from the 
defendants third set and the fact that the de- 
fendants third set recognized the plaintiff's 
right tc receive the rent and actually paid 
it to them shows that the defendants third 
set claimed to be the tenants of tke land 
in dispute. The plaintifs have not, in so 
many words, alleged in the plaint that 
these defendants claim to bethe tenants 
in competition. with defendants first set, 
but their allegation that they receive rent 
from them and that they pay rent to them 
(the plaintifs) may be interpreted ag 
amounting in substance to the allegation 
that they are the principal tenants and 
claim to be such. The lower Courts were 
at liberty to put that interpretation on the 
plaint. I cannot, sitting in revision hold 
that they had no jurisdiction to construe the 
plaint in that sense or that they acted 
illegally or with material irregularity in the 


(1) (1933) A L J 1286; 146 Ind. Cas, 568; A I R 193° 


All. 064; 17 R D 767; L R 14 617 Rev.;6 RA 310. 
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exercise oftheir jurisdiction. On’ that in- 
terpretation the suit falls within- the pur- 
122 andthe Civil Court has no 
jurisdiction. The result is that the revision 
is dismissed with costs. 


2 2 + + e 
D. Application dismissed. 





PRIVY COUNCIL 
Appeal from the Court of Appeal for 
Ontario ` 
July 28, 1937 
LORD ATKIN, Lorgp MACMILLAN, LORD 
WRIGHT, LORD ALNESS AND 
LorD MAUGHAM. 
A. VIVIAN MANSELL— APPELLANT 
versus 
Tug STAR PRINTING anp PUBLISHING 


Company or TORONTO, LTo.— RESPONDENTS 

Copyright—Canadian Copyright Act, (1921), s. 42 
—Piciures printed before January 1, 1924, and 
copyright enjoyed in respect of them before 1924, in 
England—No copyright obtained before 1924, in 
Canada—Copyright, if can be claimed in Canada 
after 1924 — Imperial (Eng.) Copyright Act, 
(1911), as. 25 (2)—Certzjicate by Secretary of State— 
Effect—Whether extends Imperial Act to Dominion 
where it is not in force. 

Section 42 of the Canadian Copyright Act, is 
obviously a transitional enactment designed to pre- 
vent the loss of rights existing before January 1, 1924, 
It achieves this by conferring on those who enjoyed 
pre-existing rights the substituted rights defined by 
the new Act. The pre-existing copyright enjoyed 
must have been copyright in COanada, for the statute 
in substituting “copyright as defined by -this Act’ 
for the pre-existing copyright is plainly conferring a 
new Canadian copyright in place of a previous 
Canadian copyright. Consequently a publisher resid- 
ing in England andclaiming Oopyright after 1924 in’ 
Canada in respect of certain pictures printed before 
January 1, 1924, in respect of which he enjoyed copy- 
right in England before but not caring to get one 
in Canada, cannot get any relief. Graves & Co., Ltd. 
v. Gorrie (1), referred to. 

The certificate of the Secretary of State under s. 25 
(2), Imperial (English) Copyright Act, cannot extend 
the Imperial Act to Oanada. His certificate has merely 
the effect of bringing into operation the provision 
that Canada should for the purposes of the rights 
conferred by the Imperial Act {but for those purposes 
only) be treated as if it were a Dominion to which the 
Act extended. The Imperial Act conferred no rights 
in Canada and it was only for the purposes of the 
rights conferred by it that Canada was to be treated 
asifthe Act extended to it. This can only mean 
that although under s. 1 a Canadian author writing 
in Canada wouldnot, when the Imperial Act was 
passed, have any copyright under the Imperial Act 
the effect of the certificate would be that such an 
author would become a person entitled to “the rights 
conferred” by the Imperial Act. That is to say, 
Canadian authors are to have the same righis under 
the Imperial Act, within the area to which that Act 
extends, as they would have if the Act extended to 
Oanada, but they have no rights in Oanada under the 
Imperial Act. ; 
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Messrs. K. E. Shelley, K. C. and R. M. 
Fowler, for the Appellant. 

Hbn’ble S. O. Henn Collins, K.C. and Mr. 
DOM cCarthy, K.C , for the Respondents. 

Lord Macmillan.—The plaintiff in these 
proceedings ‘now the appellant) is a pub- 
lisher of fine art colour prints who resides 
. in Eagland and does business throughout 
the world. He complains that between 
the months of March and July, 1932, the 
respondents in infringement of his rights 
published in Toronto, in the illustrated 
section of a newspaper owned by theni 
and known as the “Star Weekly”, anumber 
of pictures of which he claims to be 
entitled tothe copyright. The action related 
originally to thirty-eight pictures. In the 
course of the proveedings the appellant 
abandoned his claim to four of the pictures 
and as regards three of them, which were 
painted after the Canadian Copyright Act, 
1921, came into operation on January 1, 
1924, the trial Judge (Rose, ©. J.) held 
that the appellant was entitled to copy- 
right and awarded him $600 damages for 
infringement. As regards the remain- 
ing thirty-one pictures, all of which were 
painted before January 1, 1924, the trial 
Judge held that the appellant had no 
copyright in them in Canada and was 
consequently not entitled to any remedy 
against the respondents. This judgment 
was affirmed by the Court of Appeal for 
Ontario. The appe!lant says in his printed 
case that the appeal was dismissed “‘with- 
out reasons" and the respondents say that 
the Court of Appeal “gave no written 
reasons’. It appears, however, from a 
newspaper report of the case which was 
supplied to their Lordships that the learned 
Judges of the Court of . Appeal in dis- 


posing of the case gave expression to . 


their views on the questions raised and 
their Lordships regret that no official record 
of these opinions has been made available 
to them, notwithstanding the requirement 
aa 16 cf the Judicial Committee Rules, 
The only question belween the parties 
at their Lordships’ bar was whether the 
appellant was entitled to copyright in 
Canada in the thirty-one pictures painted 
or “made” before January 1, 1924. The 


appellant maintained that he was so entitled - 


in virtue either of (1) the Canadian 
Copyright Act, or (2) the Imperial Copyright 
Act of 1911. 

l. The Canadian Oopyright Act, 19921, 
as substantially reproduced in chapter -32 
of the Revised Stetutes of Canada, 1927, 
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and it is to latter statute that their Lord- 
ships will refer. It being admitted that 
the pictures in question were “made” before 
January 1, 1924, the logical starting point 
from which to approach the appellant's 
claim is to be found in sub-s. 5 of s. 42 of . 
the Canadian Copyright Act which enacts 


as follows :— 

“Subject to the provisions of this Act, copyright 
shall not subsist in any work mide before the 
first day of January one thousand nine hundred and 
twenty-four otherwise than under and in accordance 
withthe provisions of this section.” 

The appellant must, therefore, establish 
his case under and in accordance with 
the preceding provisions of s, 42. The first 


sub section reads as follows :— 

“Where any person is immediately before the 
first day of January one thousand nine hundred 
and twenty-four entitled to any such rightin any 
work asis specified in the first columa ofthe First 
Schedule to this Act or to any interest in such a 
right he shall, as from that date be entitled to the 
substituted right set forth in the second column 
of that Schedule or to the same interest in such 
& substituted right, and tono other right or interest 
and such substituted right shallisubsist for the term 
for which it would have subsisted if this Act had 
been in force at the date when the work was made 
and the work had been one entitled to copyright 
thereunder.” 

The First Schedule, so far as material, is 


in the following form :— 
“Existing Rights 











Fry ener 








- 


Existing Right. Substituted Right. 
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(a) In the case of Works other than Dramatic 
and Musical Works. 
Copyright, {Copyright as defined 
by this Act. 
* * * * * 


For the purposes of this Schedule the following 
expressions where used in the first column thereof 
have the following meanings :— 

‘Copyright’ in the case of a work which accord- 
ing to the lawin force immediately before the com- 
mencement of this Act has not been published before 
that date any statutory copyright wherein depsnds 
on publication, includes the right at common law 
Gf any) to restrain publication or other dealing with 
the work * s + w 

The definition does not apply to the 
pictures in question for if “published” 
means, as their Lordships hold that it 
does mean, “published anywhere”, and 
not merely “published in Oanada”, it was 
admitted that the pictures were published 
before January 1, 1924. 

Their Lordships observe in the first 
place that s. 42 of the Act is obviously 
a transitional enactment designed to pre- 
vent the loss of rights existing before 
January 1, 1924. It achieves this by con- 
ferring on those who enjoyed pre-existing 
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rights the subsiituted rights defined by 
the new Act. In the next place, it is 
clear that the pre-existing copyright enjoyed 
must have been copyrightin Canada, for 
the substituting “copyright as defined by 
this Act” for the pre-existing copyright 
- is plainly conferring a new Canadian copy- 
right in place of a previous Canadian 
copyright. 

It was strenuously argued that s. 42 in 
dealing with the case of any person 
“entitled to any such right in any work 
a8 is specified in the first column of the 
First Schedule to this Act or to any in- 
terest in’ such a right” covered the case 
- of a person who was entitled anywhere 
to copyrigbt or an interest in copyright 
and in particular the case of the appellant 


who asserted that he enjoyed in 
_ England before January 1, 1924, copy- 
right or an interest in copyright in 
the pictures in question. Their Lord- 


ships cannot accept this reading. As 
they have just said, the copyright specifi- 
ed in the first column of the First 
Schedule must be existing copyright in 
Canada foritis a new copyright in Canada 
that is to be substituted for it. Like is 
to be substituted fcr like. The matter is 
put beyond doubt by sub-s. (2) of s. 42 
which deals with the case where the 
author of any work in which “any .such 
right as is specified in the first column 
of the First Schedule to this Act subsists” 
on January 1, 1924, has before that date 
assigned the right or granted any -interest 
therein for the whole term of the right; 
in such a case “at the date when but for 
‘the passing of this Act the right would 
have expired”, the substituted right con- 
ferred by the section is, in the absence 
of express agreement, to pass to the author 
of the work and any interest therein 
created before January 1, 1924, and then 
subsisting is to determine, subject to 
certain qualifying provisions. The “right 
specified in the first column of the First 
Schedule” is thus a right having a term 
which but for the passing of the Act 
would have expired at a certain date and 
this term, which the Act prolongs, must 
plainly be a term prescribed by law in 
Canada. The date at which but for the 
passing of the: Act of 1921 the right would 
have expired can be ascertained only from 
the previous Canadian Act of 1906, R. 8.C. 
c. 70, under which copyright is conferred 
from the time of recording tLe copy: 
right. - | 

The result of the foregoing analysis of 
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the relevant provisions of the Canadian 
Copyright Act is to narrow the critical 
issue in the present case to the simple 
question—Was the appellant immediately 
before January 1, 1924, entitled to copy- 
right in Canada in the thirty-one pictures ? 
If so, he must have acquired it under the 
previous Canadian Copyright Act of 1906. 
But the appellant never acquired copy- 
right in Canada in the thirty-one pictures 
under the Act of 1906, for he never 
complied with the requirements of that Act. 
The condition for obtaining copyright in 
Canada under that Act in the case of works 
of'art was prescribed by s. 6, viz, “that 
they shall be produced or reproduced in 
Canada”, and the thirty-one pictures were 
never produced or reproduced there before 
January 1, 1924; nor did the appellant 
ever record the copyright thereof as re- 
quired by the Act. As Lord Lindley said 
in giving the judgment of the Board in 
Graves & Co., Ltd. v. Gorrie (1): “Those 
who want copyright in Canada for paint- 
ings drawings and photographs must obtain 
such copyright by complying with the 
laws of that country.” There was a sub- 
stantial interval of time between the passing 
of the Canadian Copyright Act of 1921 
and its coming into operation on January 
1, 1924, during which the appellant by 
compliance with Canadian Law could have 
protected himself but he did not do so. 
‘The result is that the appellant's case so 
far as founded on the present Canadian 
Copyright Act therefore fails. | 
2. Turning to the appellants alternative 
submission under the Imperial Copyright 
Act of 1911, their Lordships are of opinion 
that the appellant can derive no aid from 
this quarter. The argument assumes that 
there can be simultaneously subsisting in 
Canada two independent copyrights, namely, 
copyright under the Canadian Act and 
copyright under the Imperial Act. Their 
Lordships would not readily reach so un- 
likely and so embarrassing a conclusion. 
Fortunately it is not necessary to do ŝo. 
The Imperial Act by s. 25 (1) provides 
that it shall not extend toa self-governing 
Dominion unless declared by the legislature 
of that Dominion to be in force therein. 
The legislature of Canada has never de- 
clared that the Imperial Act of 1911 shall 
be in force therein. On the contrary the 
Canadian Act of 1921 by s. 40 declared 
that no person should be entitled to 
copyright otherwise than under and in 


1) (1903) A O 496 at p 500; 72 L J PO 95;89LT 
111; 52 W R113; 19 T L R 652. i 
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accordance with the provisions of that 
Act or of any other statutory enactment 
for he time being in force; and s. 47 
enacted that “all the enactments relating 
to copyright passed by the Parliament of 
the Wnited Kingdom are.so far as they 
p ne operative in Qanada hereby repeal- 
ed. 

The appellant, however, sought to rely 
on the second sub-section ‘of s. 25 of the 
Imperial Act. Under that sub-section the 
Secretary of State may certify that any 
self-governing Dominion has passed legisla- 
tion under which works the authors whereof 
were at the date of the making of the 
works British subjects resident elsewhere 
_ than in the Dominion or (not being British 
subject) were resident in the parts of His 
Majesty’s Dominions to which the Imperial 


Act extended, enjoy within the Dominion ~ 


rights substantially identical with those 
conferred by the Imperial Act. On the 
Secretary of State so certifying, as he did 
in the case of Canada on December 6, 
1923, “then whilst such legislation , con- 
tinues in force the Dominion shall, for the 
purposes of the rights conferred by this 
Act, he tre.ted as if it were a Dominion 
to which this Act extends”. The cert:ficate 
of the Secretary of State did not and 
could not extend the Imperial Act to 
Canada. 
effect of bringing into operation the 
provision that Canada should for the pur- 
poses of the rights conferred by. the Im- 
perial Act (but for thcse purposes. only) 
be treated as if it were a Dominion to 
which the Act extended. The imperial 
Act conferred no rights in Canada and it 
was Only for the purposes of the righis 
conferred by it that Oanada was to be 
treated as if the Act extended toit. This 
can only mean that although under s. 1 
a. Oanadian author writing in Oanada 
would not, when - the Imperial Act was 
passed, have any copyright under the 
Imperial Act, the effect of the certificate 
would be that such an author would be- 
come a person entitled to “the rights con- 
ferred” by the Imperial Act. That is to 
say, Canadian authors are to have the 
same rights under the Imperial Act, 
within the area to which that Act extends, 
as they would have if the Act extended 
to Oanada, but they have no rights in 
Canada under the Imperial Act. 

As the Imperial Act confers no rights 
in Canada on the appellant, his second 
oe must. share the’ fate of the 

st 
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Their Lordships will aécordingly humbly 
advise His Majesty that the appeal be 


‘dismissed and the judgment of the Court 


of Appeal of Ontario of January 27, 1937, 
be affirmed. The appellant will pay the 
il a costs of the present appeal. 
Appeal dismissed. 
Solicitors for the Appellanis.— Messrs. 
Sale Sawbrodge & Co. 
Solicitors for the Respondents.—Messrs. 
Charles Russell & Co. 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 97 of 1934 
February 25, 1937 
THOM AND IQBAL ÅHMAD, JJ. 
Hafiz AHMAD ALL KHAN AND OTHERS— 
Pratieores — APPELLANTS 
versus 
ANAND SARUP AND OTAERS —DEFRNDANTS 
— RESPONDENTS 

Civil Procedure Code (Act Vof 1908), O. XXXVIII, 
r. 8, 0. XXI,r. 58—Attachment before judgment — 
Objection —Investigation of, in accordance with 
0. XXI, r. 5§8—Qbjection. by defendant can be in- 
vestigated in accordance with O. XXXVIII, r. 8— 
Decision as regards objection—Whether comes under 
g.47—Separate suit to assail decision. 

Where any objection is raised to attachment of 
certain property before judgment, the objection ig to 
be investigated. in accordance with the provisions 
of O XXI, r. £8, Civil: Procedure Code. ere is 
nothing in r. 8, O. XXXVII, to indicate that the 
Legislature intended to confine the operation of that 
Rule only to claims, preferred by persons who are 
not parties. tothe suit. Any objection raised by a 
defendant to attachment before judgment may also 
be investigated and decided by the Oourt in accord- 
ance with-the provisions ofr 8,O. XXXVIII, Civil 
Procedure Code. The decision of the Court as re- 
gards the claim preferred to property attached before 
judgment is, however, not final and can be- assailed 
by. means of a separate suit instituted within the 
period of limitation. The decision of a claim in 
accordance with r. 8 cannot, be treated as a decision 
under s. 47, Civil Procedure Code, for the simple 
reason that 5.47 comés into play ‘only when there 
is an application for execution pending before the 


Court. 

F.C. A. from the decision of the Addi- 
tional Sub Judge, Muzaffarnagar, dated 
November 30, 1933. 

Messrs. A. M. Khwaja and Kalim Jafri, 
for the Appellants. 

Dr. K. N. Katju and Mr. 
Mukherjee, for the Respondents. 


Judgment .— This is a plaintiff's appeal 
and arises out of 4 suit in which, alterna- 
tive reliefs were prayed. for by the plainte 
iffs. The plaintiffs prayed for a declara- 
tion that the property specified at the 
foot of the plaint . was jagir and was not 
transferable and in the ERO prayed 
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for a declaration 

“that the revenue of the property aforesaid being 
a pension of the plaintiffs is not transferable and 
that the defendants are not entitled to treat the 
property in suit as revenue-free grant.” 


One of the contentions raised by the de- 
fendants was thatthe suit was barred by 
s. 47, Civil Procedure Code. The learned 
Subordinate Judge gave effect to this con- 
tention and dismissed the suit. He did 
not record findings on the other issues in 
the case. The plaintiffs have come up in 
appeal to this Court and itis contended 
on their behalf that the decision of the 
Court below is erroneous. In our judgment 
this contention is well founded and ought 
to prevail. The facts that led to the insti- 
tution of the suit are briefly as follows : 

In the year 1930 the defendant-respond- 
ents brought asuit for recovery’ of money 
against the plaintiffs of the present suit. 
During the pendency of that suit the de- 
fendant-respondents filed an application 
for attachment before judgment of the prop- 
erty which is in dispute in the present 
litigation. The present plaintiffs, who 
were defendants in that suit, preferred 
objections contending that the property in 
suit was not transferable and could not 
be attached. ‘The objections purported to 
be objections under O. XXXVIII, r. 8, 
Civil Procedure Code. The Court did not 
decide the objections during the pen- 
dency ofthe suit. The suit was decreed 
and thereafter the Court proceeded to de- 
cide the objections preferred by the pre- 
sent plaintiffs under O. XXXVIII, r. 8, Civil 
Procedure Code.. The objections were dis- 
allowed by the Court on December 21, 1931. 
The suit giving rise to the present appeal 
was then brought by plaintiffs-appellants 
on December 21, 1932, 7%. e., within a vear 
from the date of the dismissal of objections 
under O. XXXVIII, r. 8, Civil Procedure 
Code. 

' The defendants contended in the Court 
below that as the plaintiff's objections 
referred to above were disallowed by the 
Court, the present suit was barred by 
3.47, Civil Procedure Code. The learned 
Subordinate Judge held that objections 
under O. XXXVIII, r. 8, can only be pre- 
ferred by third persons and that the 
objections to the application for attach- 
ment before judgment filed by the present 
plaintiffs in tbe former litigation “partook 
of the nature of objections under s. 47” 
and “were toallintents and purposes ob- 
jections made under s. 47, Civil Procedure 
Code.” He, therefore, held that the re- 
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medy of the plaintifs against the decision 
of the Court rejecting their objections was 
by way of appeal against that decisionfand 
that a separatesuit was barred. It appears 
that, before the suit giving rise to the 
present appeal ‘was filed, the defendants 
had filed an application for execution of - 
the decree that they had obtained in the 
former suit. The plaintiffs alleged that 
they were unaware of this fact when they 
filed the present suit and filed an appli- 
cation before the learned Subordinate 
Judge on November 30, 1933, praying that 
their suit may be treated as an objection 
under s. 47, Civil Procedure Code. The 
learned Subordinate Judge refused to ac- 
cede to this prayer of the plaintifs as he 
was of the opinion, that the decision of 


. the Court rejecting the objections prefer- 


red by the present plaintiffs under 
O. XXXVIII, r. 8, -Civil Procedure Code, 
had become final and could not be assailed. 

In our judgment, the view taken by the 
Court below is unsustainable. It is pro- 
vided byr. 8, O. XXXVII, that where 
any claim is preferred to property attached 
before judgment, the claim must be 
investigated in the manner provided for by 
the Oode for the investigation of claims to 
property attached in execution of a decree 
for the payment of money. In other words, 
where any objection is raised to attach- 
ment of ceriain property before judg- 
ment, the objection is to be investigated in 
accordance with the provisions of O. XXI, 
r, 58, Civil Procedure (ode. There is no- 
thing in r. 8, O. XX XVIII, to indicate that 
the Legislature intended to confine the 
operation of that rule only to claims pre- 
ferred by persons who are not parties to 
the suit. Any objection raised by a de- 
fendant to attachment before judgment 
may also be investigated and decided by 
the Court in accordance with the provi- 
sions of r. 8,O. XX XVIII, Civil Procedure 
Code. The decision of the Court as res. 
gards the claim preferred to property at- 
tached before judgment is, however, not 
final and can be assailed by means of a 
separate suit instituted within the period 
of limitation. The decisions of a claim in 
accordance with r. 8, cannot be treated as 
a decision under s. 47, Civil Procedure 
Code, for the simple reason that s. 47 
comes into play only when there is an ap- 
plication for execution pending before the 
Court; in the case before us the objec- 
tions preferred by the present plaintiffs 
were decided by the Court long before any 
application for execution was filed by the 
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present defendants. It-is, therefvre, clear 
that the objections of the present plaintiffs 
wee not and could not be treated as. ob- 
jeclions under s. 47, Civil Procedure Code, 
.nor could the'decision of the Court be 
regarded as an adjudicaticn of any ques- 
tion that is required by s. 47, Civil Pro- 
cedure Code, to be determined by the 
Court executing the decree. The -present 
suit of the plaintiffs was, therefore, not bar- 
red by s. 47, Civil Procedure Code. 

It has been stated above that the present 
sult was filed by the plaintiffs after the 
defendants had applied for execution of 
their decree. It was open to the Court 
below, in view of the provisions of s. 47 
(2), Civil Procedure Code, to treat the pre- 
sent suit as a proceeding under s. 47 and 
this appears to usto have been a conve- 
nient course to adopt. The present plaint- 
iffs are entitled to have their objections as 
regards the liability of. the property in 
dispute to attachment and sale in execu- 
lion of the defendants’ decree investigated 
und decided by the executicn Court. Ac- 
cordingly we allow this appeal, set aside 
the decree of the Court below and send 
the case back to that Court with the direc- 
tion that the plaint be treated as an objec- 
tion under s. 47, Civil Procedure Oode, and 
be referred to the Court executing the 
decree with a view to its decision on the 
merits. The respondents must pay the 
costs of this appealto the plaintiffs appel- 
lants. The costs incurred by the parties 
in the trial Court will abide the result of 
the decision of the execution Court. 


D. Appeal allowed. 


BOMBAY HIGH COURT 
Petition in Testamentary Suit No. 12 of 1935 
March 16, 1936 
RB. J. WADIA, J. 
SWATANTRANANDJI—PuatntTirr— 
PETITIONER 


VETSUS 
LUNIDARAM JANGALDAS— DEFENDANT. 


Ezxecutor—Clause in will giving ‘power’ to defend- 
ant to manage property—Subsequent clauses restrict- 
ing this general power—Defendant held hot appoint- 
ed executor of the testatria by will—Will—Probate 
—Caveat—Person having or asserting interest by 
inheritance in deceased's estate, if can enter caveat. 

A clause in a will ran as follows: “as tothe 
‘power’ which I have, I give the same to L (i. e., the 

efendant) and one whom He- appoints shall carry 
on ‘vahivat’ ofthe property.” The general power 
given to the defendant by this clause was curtailed 
by other clauses : od 

Held, that the word ‘power',;as used in varnacular, 
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referred in the minds of persons who are not well versed 
inthe English language to the probate of a will or 
letters of administration to the estate of a deceased 
person. But even as such, the words actually used did 
not clearly indicate the appointment of the defendant 
as an executor. It could not be held that on a proper 
construction of the clause read along with the re- 
maining clauses and the postscript, the defendant 
had been nominated by thetestatrix 23th: executor 
of her will He was given the right to manage the 
property orto appoint a manager. That did not 
make him the executor, and it was doubtful whe- 
ther it made him even an executor according to the 
tenor. 

A caveat can be entered by any person having or 
asserting aninterest inthe estate of a deceased 
person, and he must show that he has that interest 
by inheritance or otherwise. A title adverse to that 
of the testator or to his estate or any portion there- 
of is not sufficient to sustain the interest. The test 
is generally this: willthe grant of probate to the 
petitioner displace any right to which the caveator 
is otherwise entitled ? If so, he has an interest; if 
not, hehas none. Pirojshah Bikhaji v. Pestonji 
Merwanji (1), relied on. 8 ; 

Messrs. J. S. Khergamwala and Lalji 
Gokaldas, for the Plaintiff Petitioner. 

Tt 

Messrs. J. D. Davar and G. C. O'Gorman, 
for the Defendant. 


Order.—This is a petition for the prò- 
bate of two wills of Mataji Moxabai Guru 
Muktanandji who died on April 13, 1933. The 
first will is dated January 11, 1923, and 
was executed at Saspur (also called ‘Saras- 
pur’), Ahmedabad. The second will is dated 
April 3, 1933, and was executed at Mulund 
in the Thana District. The petitioner 
claims to be her disciple, and has pro- 
pounded the -two wills as executor accord- 
ing to the tenor. Defendant has put in 
a caveat and has filed two affidavits in 
support. In his first affidavit dated July 3, 
1935 he contends that on a proper con- 
struction of clause 4 of the later will, he 
has been appointed executor, and the peti- 
tioner is not an executor according to the 
tenor. In his second affidavit filed on 


- December 18, in continuation of the first, he 


‘alleges that the first will and the signature 
of the testatrix as well as the signature of 
the attesting witnesses appearing on it are 
all forgeries. Reading the two wills to- 
gether, tha petitioner ‘appears’ to be exe- 
cutor according to the tenor, for, though 
not expressly nominated as executor, he is 
a person who has been directed by the 
wills to perform one or more of the dutjes 
involving the functions of an executor, and 
is, therefore, an executor appointed by neces- 
sary implication under s. 222, Succession 
Act. There are words inthe wills in ree 
ference to the petitioner which on a reason- 
able construction point to the righis and 
duties of an executor. I have, however 
advisedly stated at present that plainti> 
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‘appears’ to be the executor according to 
the tenor, for the first will has been chal- 
lenged as a forgery. Defendant, on the 
other hand, relies on clause 4 of the will 
which ‘in the original Gujarati runs: with- 
out a break. The clause is translated as 


follows: 

“As to the ‘power’ which I have, I gave the same 
to Lunidaram Jangaldas (i.e, the defendant) and 
one whom he appoints shall carry on ‘vahivat of 
the property.” 


‘The difficulty of construing this clause 
has. arisen from the usé of the Gujarati 
word (power) which.is merely the way in which 
the English word ‘power’ is somelimes pro- 
nounced. The word ‘power’, as used, does 
refer in the minds of persons, who are not 
well, versed in the English language to the 
‘probate of a will or letters of administra- 
tion to the estate of a deceased person. 
But even as such, the words actually used 
do not clearly indicate the appointment 
of the defendant as an executor. The 
testatrix speaks of the ‘power’ which she 
has over her property, referring to the 
Mulund property ; mentioned in clause 1, 
which means herright over that property 
as owner and to manage the same. If she 
gives that right to the defendant, it cannot 
strictly be said that she has appointed him 
-the executor of her will. I.do not agree 
with Counsel for the defendant that the 
question whether defendant is or is not an 
exécutor of the will depends on evidence. 
It. is really a question of construction of 
clause 4 read along withthe rest of the 
will. The words used in clause 4, con- 
sidered together, do not clearly indicate 
that the testatrix ‘intended to appoint the 
defendant her executor. Moreover, the 
general power which, it is contended, the 
clause gives to the defendant, is curtailed 
by certain limited powers which are men- 
tioned in the postscript and which are given 


to the petitioner, Further, according to > 


cl. 8, the will which was made in Ahmed- 
abad,-and which the petitioner says is the 
first will he has propounded, is confirmed by 
the testatrix. { cannot, therefore, hold that 
‘on a proper construction of clause 4, read 
along with the remaining clauses and the 
pestscript, the defendant has been nominat- 
ed by the testatrix as the executor of her 
will, He is given the right to manage the 
Mulund property or to appoint a manager. 
That .does not make him the executor, 
and if is doubtful whether it makes him 
even’an executor according to the tenor. 
The question still remains whether the 
defendant .has sufficient interest in the 
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estate ofthe deceased for him to sustain 
his caveat, A caveat can be entered by 
any person having’ or asserting an intetest 
in the estate of a.deceased person, anfi it 
has_ been held that he must show that he 
has that interest by inheritance or ober- 
wise: seé Pirosshah Bikhaji v. Pestonji 
Merwanji (1). A title adverse to that of the 
testator.-or to his: estate or any portion 
thereof is not sufficient to sustain the inter- 
est. I think that the test is generally this: 
will the grant of probate to the petitioner 
displace any right to which the caveator - is 
otherwise entitled ? If so, he hasan inter- - 
est ; if not, he has none. At.best the defen- 
dant càn ` argue, though the point is not 
taken by him in his affidavits, that he is the 
executor according to the tenor of the later 
will. If he succeeds in proving that the 
first will is a forgery, he may show that he 
is the executor according to the tenor of 
the later will, and as such, he would have a 
right toapply for probate ‘to the estate of 
the deceased. To: that extent it can be 
argued that an important. right belonging 
to him may be displaced by reason of thè 
grant of probate to the petitioner. The 
point is not free from doubt; bat I would 
still hold that the defendant has an in- 
terest in the estate which enables him to 
oppose the grant of probate of the two wills 
to the, petitioner. ` 

D ' Order accordingly. 

(1) 34 B 459; 6 Ind. Cas. 523; 12 Bom. L R 366. 
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LAHORE HIGH COURT 
Civil Appeal:No. 1873 of 1935 
February 23. 1937 
Jat Lan 4ND ABDUL RASKID, JJ. 

RAM HET GIR, DEOEASED, REPRESENTED BY 
HIS Chela GOMTI GIR AND ANOTHER— 
DEFENDANTS— APPELLANTS 
VETSUS 
BANWARI LAL, Minog, Tarouaa 
GANGA RAM-—PLAINTIFP AND ANOTHER 
—DEFENDANT— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXXIII, 
r. 2, 3. 149— Application underO. XXXIII, r. 2-— 
Rejection of—Order also requiring applicant to pay 
full court-fee within a certain date—Suit, -if can 
be taken to have been instituted on date of applica- 
tion —-Negotiable Instruments, Act {XXVI of 1881), 
s. 27—Scope of —Principal. not carrying on business 
involving execution, etc., of bills of exchange—Agent, . 
if has authority to execute promissory note on prin -~ 
cipal's behalf. . Bs. eS oh, By at 

Where an-application nder. O. XXXITI, r .2,-Oivil 
Procedure Code, for permission to sue :.in forma 
pauperis is dismissed and the order of dismissal also 
requires the plaintiff to pay full court-fee by a cer- 
tain date, the orderrejécting the pauper application 


t 
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and the order requiring the plaintiff to pay the 
full court-fee under s. 119 ofthe Oode of Civil-Pro- 
cedure are passed simultaneously and by virtue of 
s. 189, the suit must be taken to have been institut- 
ed the dateof the application ander O., XXXIII, 
r.2. Alopi Parshad v. Gappi (1), distinguished. {p. 
414, col. L] 

Ufer s. 27 ofthe Negotiable Instruments Act, 
a general authority to transact business and to 
receive and discharge debts does not confer upon an 
agent the power of accepting or endorsing bills of 
exchange soas to bind his principal. Where the 
principal is not carrying on any business which 
may involve the executing, accepting or endorsing 
of bills of exchange, ‘the agent has no authority to 
execute promissory notes on behalf of his principal 
either expressly or impliedly. 


F.O. A. from the decree of the Subordi- 


nate Judge, First Class, Kangra at Dharam- 
sala, dated July 19, 1930. 
Messrs. Mehr Chand Mahajan and N. L. 
Sadana, for the Appellants. i 
Messrs. Jaggan Nath Aggarwal and Asa 
Ram, for the Respondents. : 


Abdul ‘Rashid, J.—The material facts 
of the case for the purposes of this appeal 
may be shortly stated. On April 11, 1931, 
Ram Het Gir defendant No. 1 executed two 
promissory notes in favour of Ghania Lal 
defendant No. 3 for Rs. 2,180 andjRs. 15,000, 
respectively. The signatures at the foot of 
the promissory notes were as follows : 

“Mahant Ram Het Gir for himself and as 
general agent of Khoob Ram and Khoob 
Ram Gir; debtor.” It was stipulated in the 
promissory notes that interest will be charg- 
ed at the rate of eight annas percent. per 
mensem. Ghania Lal, defendant No. 3, who 
is the grandfather. of the plaintiff, trans- 
ferred these promissory nutes in favour of 
the plaintiff. The plaintiff instituted the 
suit out of which the present appeal has 
arisen on April 10, 1934, for recovery of 
Rs. 20,270 on the basis of the above-men- 
tioned promissory notes. Defendant No. 1 
pleaded that he put his signatures on the 
promissory notes in question as general 
agent of Khoob Ram Gir, defendant No. 2, 
_ at the instance of defendadt No. 3. He 
further pleaded that as a matter of fact no 
money was due to defendant No. 3 from him 
and that he did not receive any consider- 
ation for the promissory notes. He, how- 
ever, stated in his written statement that he 
had no power as general agent of Khoob 
Ram Gir to execute the promissory notes. 
Khoob Ram Gir, defendant No. 2, pleaded 
that he never executed any promissory notes 
in favour of the defendant No. 3 and that 
he never authorised defendant No. l to 
execute any promissory notes on bis behalf. 
He also pleaded that he received no con- 
sideration for the promissory notes, that 
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defendant No. 3 and the plaintiff constituted 
a joint Hindu family and that the suit by 
the plaintiff was a collusive one. On these 
pleadings, the trial Court framed the follow- 
ing issues :— 

“(1) Whether defendant No. Lis not liable for the 
payment of the debt in suifand that the promissory 
notes Ex. P.3 and. Ex. P. 4, dated April 11, 1931, 
are without consideration ? i 


(2) Whether defendant No. 2 is liable for the pay- 
ment of the debt in suit? 

(3) Whether the suit is time-barred; and 

(4) Whether the defendant No. 1 has lived outside 
British India, if so, for how long?” i 


It was held by the trial Court that the 
promissory notes in question were executed 
by defendant No. 1 on his own behalf and 
as the general agent of defendant No. 2 
that full consideration passed and that the 
suit was within limitation. On these find- 
ings, a decree for Rs. 20.270 with costs and 
future interest was passed in favour of the 
plaintiff against defendants Nos. 1 and 2. 
Against this decision Ram Het Gir and 
Khoob Ram Gir have preferred an appeal to 
this Court. 

On April 10, 1934, the plaintiff had pre- 
ferred an application under ©. XXXIII, 
r. 2 of the Code of Civil Procedure for per- 
mission to sue in forma pauperis. On 
April 11, 1934, this application was dis- 


‘missed and the order of dismissal concludes 
-wilh the following words : 


“I, therefore dismiss the application of the plain- 
tiff to sue in. forma pauperis. He is now required to 
pay the full court-fee by May 29, 1934.” 

. The court-fee was paid within time and 
the suit proceeded and resulted in a decree 
in favour of the plaintiff. It was urged on 
behalf of the appellants that the plaintiff's 
suit was barred by limitation. Reliance was 
placed in this connection on a Division 
Bench ruling of this Court reported as 
Alopi Parshad v. Gappi (1). It was held in 
this case that. where an application for 
leave to sue in forma pauperis is rejected 
under O. XXXII, r. 7, there is no proceed- 


-ing left before the Court and the applicant 


can then only institute a suit in the ordinary 
manner and pay. the court-fee and such 
suit must be held to have been instituted 
on the day on which the court-fee is paid. 
In the reported case the application of the 
plaintif to sue as a pauper was rejected 
on July 8, 1931. At the end of his order 
rejecting the application, the learned Senior 
Subordinate Judge had made a remark to 
the effect that the plaintiff was at liberty 
to prosecute the case on payment of the 
necessary court-fee. On July 21,1931, the 


(1) 17 Lah. 831; 169 Ind. Cas, 368; A I R 1937 Leh, 


151; 39 PL R 158; 10 R L2. 
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Plaintiff presented an application stating 
that she had arranged to pay the entire 
court-fee amounting to Rs. 532-8 8 and that 
the Court may be pleased to allow her to 
deposit the court-fee. The Court thereupon 
passed an order to the effect that the court- 
fee should be paid on that very day, that 
the file be sent for and the case should come 
-up on August 6, 1931. It is evident from 
the facts of the reported case that at the 
time of the rejection of the application for 
permission to sué a8 a pauper, no order was 
passed under s. 149 of the Oode of Civil 
Procedure requiring the plaintif to pay 
_ the full court fee within a certain period. 
When the Senior Subordinate Judge made 
a remark to the effect that the plaintiff was 
at liberty to prosecute the suit on payment 
of the necessary court-fee, he had obviously 
r. 15 of O. XXXIII of the Code of Civil 
Procedure in mind. He was not at that 
time exercising the discretion that un- 
doubtedly vested in him under s. 149 of the 
Code of Civil Procedure by allowing the 
plaintiff to pay the full court-fee within a 
certain pericd. In my opinion, therefore, 
the case reported as Alopi Parshad vV. 
Gappi (1°, is distinguishable. The learned 
Counsel for the appellants also quoted a 
large number of other rulings such as Nel- 
lavadivu Ammal v. Subramania Pillai (2), 
Atul Chandra Sen v. Peary Mohan Mooker- 
jee (3), Abhoy Churn Dey v. Bissesswari (4), 
and Dayal Das v. Sunder Das (5). None of 
these rulings is applicable to the facts of 
the present case. Some of these rulings were 


given under theold Code which did not con- ` 


tain the provisions now embodied in s. 149 
of the Code of Civil Procedure, 1908. In 
none of these cases was the order rejecting 
the plaint passed simultaneously with the 
order requiring the plaintiff to pay the full 
court-fee within a certain period fixed by 
the Court. {t must be remembered that in 
the present case the order rejecting the 
pauper application and the order requiring 
the plaintiff to pay the full court-fee under 
s. 149 of the Code of Civil Procedure were 
passed simultaneously. Iam, therefore, of 
the opinion that by virtue of the provisions 
of s. 149 of the Code, the present suit must 
be taken to have been instiluted on April 10, 
1934. If this be so, the suit is clearly with- 
in limitation. Itis unnecessary to refer to 

(2) 40M eee Ind. Cas. 617; A IR1918 Mad. 


1039; 31 M L J 269, 
ag 20 O W N 669; 33 Ind. Oas. 812; AIR 1917 Cal. 


(4) 24 O 889, 
(5) 3 Lah, 35; 65 Ind, Cas.741; 26 P W R1922: AI 
R 1922 Lah, 225. 
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the rulings quoted on behalf of the respon- 
dents as most of them have been fully 
discussed in Alopi Parshad v. Gappi (1) 

The only other question for determindfion 
in this appeal is whether Ram Het Gir had 
any authority to sign the promissory notes 
on behalfof Khoob Ram Gir. On August 24, 
1905, Khoob Ram Gir executed a’ power-of- 
attorney in favour of Ram Het Gir. This 
power-of-attorney is printed on p. 42 of the 
printed paper book. A perusal of this 
document makes it clear that Khoob Ram 
Gir appointed Ram Het Gir as his agent 
for the purposes of carrying on litigation 
pending in Civil, Criminal and Revenue 
Courts. The concluding sentence which is 
to the effect ‘ that the executant shall accept 
and,agree to all the acts and deeds of the 
agent aforesaid as having been done by 
himself”, merely implies that Khoob Ram 
Gir would be bound by the acts of Ram Het 
Gir so far as the carrying on of litigation 
in Civil, Criminal and Revenue Couris is 
concerned. The powers conferred on the 
agent by the concluding sentence of the 
power-of-attorney cannot be construed to 
mean that the agent was authorised to 
execute promissory notes on behalf of his 
principal. On December 16, 1908, and 
November 19, 1920, two other powers-of- 
attorney were executed by Khoob Ram Gir 
in favour of Ram Het Gir. These were 
special powers-of-attorney and authorised 
Ram Het Gir to mortgage some properties 
belonging to the principal. None of these 
documents is, therefore, of any assistance 
to the plaintiff so far as the liability of 
Khoob Ram Gir is concerned. Ram Het 
Gir is the son of Labh Gir while Khoob 
Ram Gir is the Chela of Labh Gir. It was 
contended by the learned Counsel for the 
respondents that in view of their close 
relationship and in view of the fact that 
Ram Het Gir was generally managing the 
property possessed by Khoob Ram Gir, it 
must be held that Ram Het Gir was 
authorised impliedly to execute the promis- 
sory notes on behalf of his principal. This : 
contention, in my opinion, is devoid of all 
force. Under s. 27 of the Negotiable In- 
struments Act “A general authority to 
transact business and to receive and dis- 
charge debis does not confer upon an agent 
the power of accepting or endorsing bills 
of exchange so as to bind his principal.” 
Khoob Ram Gir was not carrying on any 
business which may involve the executing, 
accepting or endorsing of bills of exchange. 
Ram Het Gir, therefore, had no authority 
to execute promissory notes on behalf of 
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his principal either expfessly or impliedly. 
The trial Court has relied on s. 237 of*the 
Indi4n Contract Act in making Khoob Ram 
Gir lable for the promissory notes executed 
by Ram Het Gir. This section runs in 
the flowing words : 

“When an agent has, without authority, done acts 
or incurred obligations to third persons on behalf of 
his principal, the principal is bound by such acts or 
obligations if he has by his words or conduct induced 
such third persons to believe that such acts and 
obligations were within the scope of the agent's 
authority.” 

After examining the entire evidence, I 
am of the opinion that none of the acts done 
by Khoob Ram Gir was such as to induce 
defendant No.3 or the plaintiff to believe 
that the executing of promissory notes on 
behalf of Khoob Ram Gir was within the 
scope of the authority of Ram Het Gir. 

For the reasons given above, I would 
accept this appeal so far as Khoob Ram 
Gir, defendant No. 2 is concerned, and 
dismiss the piaintifi’s suit as against him. 
I would dismiss the appeal so far as Ram 
Het Gir is concerned, and affirm the decree 
of the trial Court as against him. 

The plaintiff respondent will get his entire 
costs from Ram Het Gir. There will be no 
order as to costs both in this Court and 
the Court below so far as Khoob Ram Gir is 
concerned, as he has succeeded on a highly 
technical plea, 

Jai Lal, J.—I agree. 


N. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1094 of 1935 
April 12, 1937 
SULAIMAN, C. J. AND BENNET, J. 
PHAGGUMAL ANd OTAERS— 
Derenpants—APPELLANTS 
versus 
BARU LAL~—PLAINTIFF AND ANOTHER 


— DEFENDANTS— RESPONDENTS 

Registration Act (XVI of 1908), s. 17 (1) (c)—-Cer- 
tain amount left with vendee tobe paid to eredtior 
named by vendor—Amount not part of unpaid pur 
chase money~Vendee paying to vendor—Receipt 
acknowledging payment signed by vendor—Held, re- 
ceipt required no registration. 

A certain sum was left in the hands of the vendees for 
payment to a creditor named by the vendor. It was 
not to be paid to vendor direct. It was not part of 
the unpaid purchuse money payable to the vendors. 
The money was paid to the vendor instead of to the 
creditor and the vendee produced a receipt signed 
by the vendor acknowledging the payment. The 
receipt contained no words to indicate that any charge 
or lien created by operation of law was to be ex- 
_ tinguished or limited : 

Held, that the receipt was merely a receipt acknow- 
ledging payment of the amount and nothing more, 
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It may well be that the parties did not even realise 
that there would have been a statutory charge 
created by the Transfer of Property Act, in case the 
amount remained unpaid. In these circumstances 
it was very difficult to hold that this document which 
was areceipt pure and simple, required registration. 
Jwala Prasad v. Mouan Lal (1), distinguished. 


S. C. A. from a decision of the First Sub- 
see Saharanpur, dated January 22, 
1935 

Messrs. G. S. Pathak and S. K. Mukerji, 
for the Appellants. 

_ Mr. G. Agarwala, for the Respondents. 

Judgment.—This is a defendants’ appeal 
arising out of a suit brought by the plaint- 
iff for recovery of Rs. 1,000 principal and 
Rs. 1,440 interest by way of damages on 
account of the non-payment by the defend- 
ants of Rs. 1,000 to Umrao Singh at the 
proper time. The plaintiff had executed 
a sale-deedin favour of the defendants un 
February 2, 1921, leaving a large sum of 
money in the hands of the defendants for 
payment to certain creditors, includ- 
ing a payment of Rs. 4,000 to Umrao Singh 
on account of two items. The second item 
was not paid. It was said on behalf of the 
defendants that Rs. 166-14-0 was paid on 
account of the first item. The balance on 
account of the second item was Rs. 833-2-0, 
Exhibit D is a receipt bearing the signature 
of the plaintiff and purporting to have been 
executed on April 5, 1922. It is for a sum 
of Rs. 833-20. If the extra sum of 
Rs. 166-14 0 left by the defendants to have 
been paid by Umrao Singh in excess on 
account of the first item were to be added 
to it, the amountin dispute would come to 
Rs. 1,000. The plaintiff's claim for damages 
on account of the breach of contract by the 
defendants would prima facie be barred 
by time. Ifit were the enforcement of a 
statutory charge for the unpaid purchase 
money under s. 95, Transfer of Property 
Act, then qua that amount the suit could 
be brought within 12 years. Plaintif 
admitted his signature on the receipt but 
said that he had made his signature on 
a blenk sheet of paper in the course of 
business. He did not admit the execution 
of the receipt as such, northe receipt of 
payment. 


The trial Court found that the evidence 
on behalf of the defendants was very clear 
and showed that nothing remained due to 
the plaintiff, and that the plaintiff's long 
silence also spoke against him. In appeal 
the learned Judge came to the conclusion 
that the receipt (Ex. D) on which the 
defendants were relying .was not admissible 
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in evidence for want of registration, and 
accordingly rejected it. He bas remarked 
` toat, moreover, the oral evidence produced 
by the defendants on this point was dis- 
-proved by the -entries of the defendants’ 
own account books which were filed in 
appeal under the orders of the Court. He, 
therefore, concluded that the defendants 
had not paid Rs. 1,000 the unpaid purchase 
money, to the plaintiff which the plaintiff 
was entitled to recover with interest. As 
regards the necessity for registration, it is 
contended that the case falls under s. 17 
(1) (c), Registration Act, under which a 
non-testamentary instrument which ack- 
nowledges the receipt or payment of any 
consideration on account of the creation, 
declaration, assignment, limitation or 
extinction of any such right, title or interest 
is compulsorily registrable. It must be 
noted that this amount was left in the 
hands of the vendees for payment to the 
vendors nominee, that is to say, a creditor 
named by the vendor. It was not money 
‘left in the hands of the vendees for pay- 
ment to the vendors direct. It was, there- 
fore, not strictly speaking a part of the 
unpaid purchase money payable to the 
vendors but was a part of the amount which 
had been undertaken by the vendees to be 
paid to a certain named creditor. When 
the amount was not paid tosuch creditor, 
the plaintiff's remedy was to enforce the 
contract either by specific performance or 
to sue for damages for breach of contract, 
as he has done inthis case, or to recover the 
amount on the basis of a covenant in the 
document. Not being a part of the sale 
consideration payable to the plaintiff 
directly, it is very difficult to hold that if 
the defendants paid the amount to the 
plaintiff, they paid it on account of the 
assignment itself, In the document there 
are no words which would indicate that 
any charge or lien which had been created 
by operation of law was to be extinguished 
or limited.in its application. The receipt 
is merely a receipt acknowledging pay- 
ment of the amount and nothing more. It 
may well be that the parties did not even 
-Yealise that there would have been a 
statutory charge created by the Transfer of 
Property Act in case the amout remained 
unpaid. In these circumstances we have 
found it very difficult to hold that this 
document (x. D), which was a receipt pure 
and simple, required registration. We 
must, therefore, hold that it was admissible 
in evidence. -` 

Phe casein Jwala Prasadv, Mohan Lal 
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(1) is distinguishable because in*that case 
the receipt contained a promise to return 
the mortgage-deed which impiied that the 
whole of the mortgage debt had beef dis- 
charged. If the receipt was admissible in 
evidence and it admittedly bearg the 
signature of the plaintiff, then the burden 
was on the plaintiff to show that considera- 
tion had not passed and that his admission 
was wrong and the acknowledgment of 
receipt of consideration was contrary: to 
facts. The burden lying on the plaintiff, 
it would not be sufficient to hold that the 
defendants’ oral evidence had been dis- 
proved by the entries of the defendants’ 
account books. The whole evidence had to 
be considered by the Judge in the light of 
the presumption against the plaintiff and 
then a finding recorded whether or not the 
money had in fact been paid to the plaint- 
iff. We think that the finding of the. lower 
Appellate Court on this point is- not 
satisfactory. We accordingly allow this 
appeal and setting aside the decree of the 
lower Appellate Court, send the case back 
to that Court for disposal of the point 
whether or not the sum of Ra. 166:-14-0 which 
had been paid by the defendants in excess 
to Umaro Singh and the sum of Rs. 833-2-0 
was not received by the plaintiff from the 
defendants. The parties will not. be at 
liberty to produce any additional evi- 
dence. The costs will abide the event. 

' D. Case remanded. 

(1) 48 A 703; 97 Ind. Oas. 162; A I R 1926 All, 693; 
24 A L J839, i : ` 
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BOMBAY HIGH COURT 
Civil Appeal No. 38 of 1936 
March 3, 1937 
Beaumont, O. J. AND BLACKWELL, J. 
RAMGOPAL RAMRIKH PANDYA 
AND OTHERS—PLAINTIFFS— 
APPELLANTS 


versus 
Firm TARACHAND-GHANSHYAMDAS: 
AND OTHERS—-DEFENDANTS-— 


RESPONDENTS 

Letters Patent (Bom.), cl. 12—“Carrying on business” 
—A firm T in Calcutta consisting of eleven partners 
carrying on business in Karachi in partnership with 
another firm of Bombay and also carrying on busi- 
ness in Bombay in partnership with twelfth member— 
Suit for accounts and dissolution of firm T. by 
trustees of Bombay firm which did business in partner- 
ship with T firm at Karachi—Bombay High Court, if 
can entertain w—Firm T held carried on business 
in Bombay though in partnership with "twelfth 
member. l 

A firm named T which consisted of eleven partners 
carried on business in, Caloatta. It also carried on 


+ 
am 
* 
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business at Karachi under the same style in partner- 
ship with another firm M of Bombay, In Bombay. also 
the same firm did business with a twelfth partner. 
he ¥ firm came into ditficulties and the members of 
that Arm entered into composition deed transferring 
all tHeir interest in partnership at Karachi to the 
trustegs, Asuitfor dissolution and accounts was 
brought by the trustees, in Bombay -High Ocurt, 
- against the firm T of Karachi. The defendants were 
described as “Messrs. T, a firm carrying on business 
at Bombay, Karachi and Oaleutta” : 
_ , Held, thot the eleven persons did carry on business 
` in Bombay,and none the less so because they carried 
on business in partnership with a twelfth individual. 
Clause 12, Letters Patent (Bombay), was not confined to 
carrying on business alone, It was a fallacy to say that 
& partner in a firm did not, but the firm did carry 
` On-business. And here, undoubtedly, the eleven iv- 
dividuals, who were comprised in the firm name used 
to describe the defendants did carry on business in 
Bombay, though in partnership with another indivi- 
dual. That being so, the Bombay Oourt had jurisdic- 
tion to entertain the suit. Sadler v. Whiteman (l), 
relied on, 
_ C. A. from the judgment of Divatia, J. 
a a No. 389 of 1933, dated June 16, 


Messrs. F. J. Coltman and D. B. Desai, 
for the Appellants. 


Messrs. J. H. Vakeel and M. P. Amin, for | 


Respondent No. 1. - | 

-. Beaumont, C. J.—This. is an appeal 
from a judgment of Divatia, J., in which 
he held that. the Court had no jurisdiction 
to try. the suit on the ground that defen- 
dant No. 1 did not dwell or carry on 
busineg or personally work for gain within 
the limits of this Court's original jurisdic- 
tion. The plaintiffs are eight of the trustees 
of a deed of composition executed by a firm 
of. Mamraj Rambhagat. The other two 
trustees are defendants Nos. 2 and 3, both 
of whom reside in Bombay. Defendant .No. 1 
are described in these terms: 

_ “Messrs. Tarachand-Ghanshyamdas, a firm carry- 
ing on business at Shaikh Memon Street, outside 


the Fort of Bombay and also at Karachi and 
Caloutta.” 


The plaintiffs alleged that the firm of 
Mamraj Rambhagat was a partner with 
‘defendant No. 1 firm of Tarachand Ghan- 
shyamdas, and they ask for accounts of 
the partnership, It is clear from an 
affidavit made by the plaintiffs on a 
motion in the suit that originally they 
thought that the firm of Tarachand Ghan- 
shyamdas was one ‘firm which carried 
‘on’ business at three places—Bombay, 
Karachi and Calcutta. But it appears from 
-an affidavit made by the defendants on 
the motion—and the fact is not now dis- 
‘puted by the plaintifis—that there are 
‘in fact three firms carrying on business 
‘bnder the name of Tarachand Ghanshyam- 
das. The first firm consists of eleven in- 

1711—53 & 54 | 
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fallacy to say: that a partner in a firm 
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dividuals and carries on business at Calcutta 
the second firm consists of those same 
eleven individuals and Mamraj Rambha- 
gat and carries on business at Karachi; 
and the third firm consists of the same - 
eleven individuals and defendant No. 2, 
though he is sued in another capacity, and 
that firm carries on business in Bombay. 
Now, having regard to those facts, when 
one looks at thé description of defendant 
No. 1, it is apparent that it must cover only 
the Calcutta firm of eleven persons, because 
that isthe only firm of Tarachand Ghan- 
shyamdas which carries on business at the 
three places named, since it carries on busi- 
ness at Calcutta alone, and at the other two 
placesin partnership. So that I have no 
hesitation in holding (and that is the first 
Point we havetodecide) that defendant No. l 
are the eleven individuals carrying on 
business under the name of Tarachand Ghan- 
shyamdas at Calcutta ; and it is clear from 
para. lof defendant No. 1's written state- 
ment that they so understood the plaint be- 
cause they say: 

“These defendants state that they do not carry 


on business in Bombay and state that they carry 
. on business in Calcutta.” ‘ 


So: that, it was realized by defendant 
No. 1 that the’ people: sued were people 
_carrying on business at , Calcutta. The 
learned Judge held that there being three 
firms, and the Bombay’ firm being distinct 
‘fromthe Calcutta firm, this Court ‘had no 
jurisdiction to entertain the suit. But in 
that it ' appears to me that he is clearly 
- wrong. Clause 12, Letters - Patent, confers 
jurisdiction on this Court if the defendant 
at the time of, the comimencemént of the 
suit shall dwell, or carry on business, or 
- personally work for gain within the local 
limits of the Court’s jurisdiction. It seems 
to me quite plain that the eleven persons 
do -carry on business in: Bombay, and 
none the less so because they carry on 
business in partnership with a twelfth 
individual. Olause 12 is not confined to 
carry on business alone; and, as was 
pointed out by Farwell, L. J.in the English 
case in Sadler v. Whiteman (1), at p. 889*, 
a case which dealt with the expression 
“carrying on business” as z in the 
“Tt is a 


does not, but the firm does, carry on busi- 

ness.” I think that view is correct ; aud here 

undoubtedly, the eleven individuals, who are 

comprised in.the firm name used to dascribe 
(1) (1910) 1 K B 868; 79 L J K B 786. 
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defendant No.1, do carry on business in 
Bombay, though in partnership with another 
individual. That being so, I think the learn- 
ed Judge was wrong in holding that the 
Court had no jurisdicticn to entertain the 
suit. The appeal must ke allowed with 
costs, and the suit remanded to the lower 
Court for trial on the merits. Costs of 
the suit in the lower Court to be dealt 
with by the learned Judge trying the suit on 
merits. 

Blackwell, J.—I agree. 

Ds Suit remanded. 


LAHORE HIGH COURT 
Civil Execution Second Appeal 
No. 515 of 1936 
October 13, 1936 
$ JAL LAL, J. ` 
KARTAR SINGH AND oTHERS— DECREE- 
HOLDERS— APPELLANTS 
vETSUS 
KHUSHI MOHAMMAD—JUDGMENT DEBTOR 
m- RESPONDENT. 

‘Civil Procedure Code (Act V of 1908), s. 60—Punjab 

Relief of Indebtedness Act (VII of 1934), s. 35— 
Amendment of s. 60—Ef ect of—Judgment-debtor not 
in actual occupation of house attached ~ House, if 
7 EEEO between parttes—S. 35, if ap- 
plies. 
By virtue of the amendment of a. 60, Civil Proce- 
dure Code, by the Punjab Relief of Indebtedness Act, 
if a house is reserved forthe personal occupation of 
the judgment-debtor then it is saleableonly if it has 
remained unoccupied formore than a year, other- 
wise only a house actually occupied by the judgment- 
debtor isexempt. Wherethe house in dispute is not 
` occupied by the jugdment-debtor but by his son to 
‘whom it must be deemed to have been lent the house 
is saleable. Where there .has been a compromise 
between the parties, s. 35, Punjab Relief of Indebted- 
ness does not apply. 


©. Ex. 5. A. from an order of the Dis- 
ae Judge, Gujranwala, dated February 25, 
1936. 


Mr. Bodh Raj Sawhney, for the Appel- 


lants, 

Mr. Abdul Karim, for the Respondent. 

Judgment.—The undisputed facts of the 
‘case are as follows: The appellant decree- 
holder in execution of his money decree 
attached two houses belonging to the 
jJudgment- debtor Khushi Muhammad. 
Khushi Muhammad objected to the sale of 
both the houses con the ground that he was 
an agriculturist and the houses were occupi- 
ed by him as such. The decree-holder 
made a statement that the judgment-debtor 
was residing in ahouse with his son and 
his mother and that the other house which 
is described to be the house next to dharam- 
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sala was vacant. He, he wever, objected to 
the release of both the houses. After some 
evidence had been led by thé partie 
the objection of the judgment-debtor¥ the 
decree-holder made a statement that the 
house near the dharamsala may be released 
but that the other house may be sòlid in 
execution of the decree. The judgment- 
debtor made a statement agreeing to the 
release of the house next to the dharam- 
sala and then to the sale of the other house. 
He added that if his scn be inconvenienced 
he would take proper steps himself. There- 
upon the Court released the house nest to 
the dharamsala and directed the sale of 
the other house. The son, however, raised 
an objection tothe attachment and sale of 
this house on the ground that the same 
had been gifted to him by his father and 
was occupied by him as his sole property. 
This objeciion was disallowed anda suit 
was instituted by the son for a declaration 
of his title to this house. That suit also 
Was dismissed. 

The proceedings reluting to the sale of 
this house were pending afier the dismissal 
of the suit when the Punjab Relief of In- 
debtedness Act was passed and s? 60, 
Civil Procedure' Code, under which the 
previous objection of the judgment-debtor 
Khashi Muhammad had been made and 
compromised between the parties was 
amended by the substitution for the words 
‘occupied by him’ by ‘not let out on rent or 
lent to othersor left vacant for a pericd 
of a year or more.” When tbis Act was 
passed, the judgment-debtor raised an 
objection to the sale of the other house also. 
This objection was disallowed by the trial 
Court but on appeal the learned District 
Judge has allowed it holding that by virtue 
of the amendment of s. 60, Civil Procedure 
Code, the Court was not competent to sell 
the second house as well. The decree- 
holder has appealed to this Court. Now, 
in the first instance, it was not open to 
the judgment-debtor to raise another objec- 
tion to the sale of house after he had com- 
promised the matter with the decree-holder 
as appears frcm the order of the execut- 
ing Court releasing this house on statements 
made by the decree-holder and the judg- 
ment-debtor agreeing to the release of the 
house next tothe dharamsala ond to the 
sale of the house in dispute. Further I 
am of the opinion that even if provisions 
of s. 35, Punjab Relief of Indebtedness 
Act, governed the sale of tLe house and, 
therefore, the previous comprcmise between 
thé parties became ineffectual, tle section 
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did not exempt the house in dispute from 
sale. By virtue of the amendment a house 
belogging to an agriculturist is exempt 
from) attachment unless it is let out on rent 
or has been lent to others or has been 
left Vacant for a period of a year or more. 
This means that if a house is reserved 
for the personal occupation of the judg- 
ment-debtor, then itis saleable only if it 
has remained unoccupied for more than a 
year, otherwise only a house actually 
occupied by the judgment-debtor is exempt. 

The house in dispute is not occupied 
personally by the judgment-debtor. It is 
occupied by his son who claimed it ad- 
. versely to the judgment-debtor though his 
objection has been disallowed. The house, 
therefore, is not occupied, by the judgment- 
debtor but must be deemed to have been 
lent by him to his son for occupation and, 
therefore, it is saleable. 1 hold, therefore, 
that s. 35, Punjab Relief of Indebtedness 
Act, does not govern the present case on 
account of the compromise between the 
parties ; if it does, then the house in dis- 
pute is not exempt from sale as it. is not 
occupied by the judgment-debtor but by 
his son. I accept this appeal, set aside 
the order of the District Judge and restore 
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that of the executing Oourt with costs . 


throughout. 


N. Appeal allowed. 
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__ ALLAHABAD HIGH COURT 
Civil Revision Application No. 170 of 1936 
April 2, 1937 
SULAIMAN, U. J. anp Bennet, J. 
JAMUNA PRASAD AND ANOTABR— 
PLAINTIFFS—APPLICANTS 


. VETSUs 
BHAWANI DAYAL—Dzrenpant—Oppositz 
PARTY. i 

U. P. Agriculturists' Relief Act (XXVII of 1934), 
8. T-—Applicability—Suit filed before the Act came 
into force—Ex parte decree—Decree set aside—Suit 
restored to original number—Objection to jurisdiction 
under 3. 7, if can be raised. 

It cannot be said that the proper interpretation 
to be put ons.7, U.P, Agriculturists’ Relief Act, 


enn 
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C. R. App. against an order of the Small 
Cause Court Judge, Azamgarh, dated Janu- 
ary 10, 1936. 

Mr. Shiva Prasad Sinha, for the Ap 
plicant. 

Mr. K. L. Misra, for the Opposite Party. 


Order.—This is an application in revi- 
sion from an order of the Judge of the 
Small Cause Court of Azamgarh ordering 
the plaint to be returned for presentation to 
the proper Court. The suit had been origi- 
nally institutedon January 2, 1935, on the 
basis of a promissory note dated December 
29, 1931, executed by the defendant in 
favour of the plaintiff for Rs. 150 carrying 
interest at Rs. 2 per cent. per mensem 
compounded six-monthly. The defendant 
has been found to be an agriculturist. 
First the plaintiff succeeded in obtaining an 
ex parte decreeon February 13, 1935, but 
the defendant got the decree set aside on 
showing good cause for his non-appearance. 
The case was accordingly restored to its ori- 
ginal number on the file on: September 12, 
1935. The defendant then pleaded that he is 
an agriculturist and that therefore the Court 
has no jurisdiction to entertain the claim 
as neither he resides within the local limits 
of the jurisdiction of the Court, nor does 
his holding lie within such jurisdiction. 
The plaintiff admitted that the defendant 
was an agriculturist. The Oourt below 
has accordingly accepted the argument of 
the defendant and held that it has no 


` jurisdiction to try the suit. In revision it is 


f 


contended before us that s. 7, U.P. Agricul- 
turists’ . Relief Act, cannot apply to a case 
where the suit had been instituted before the 
Act came into force, particularly where an ex 
parte decree had once been secured. It seems 
to us that the mere fact that there was 
an ex parte decree passed at an earlier stage 
is wholly irrelevant because that decree 
was set aside and the suit has now been 
restored to its original number. Nor does 
it appear to us that the proper interpreta- 


-tion to be put ons. 7 is that the Court has 


is that the Court has jurisdiction to try a suit only ifit ` 


is filed after the passing of the U.P. Agriculturists’ 
Relief Act. 


Where, therefore, an ex parte decree passed in & ` 


Buit filed before the Act came into force, is set aside 
on an application by the defendant who thereupon 


raises an objection under s, 7, to the jurisdiction ‘of . : : ; 
j , a “the defendant.:.is an agriculturist shall ‘be 


instituted and tried in a Court within the 


the Court, the mee fact that there was an ex parte 
decree passed at an earlier stage is wholly irrele- 
ant because that decree was set aside and the suit 
restored to its original number. The ‘defendant is 
ik Pee from raising such objection by‘s. 7 of 
8 C 2 l S 


jurisdiction tọ try a suit if it is filed after the 
passing of the U. P. Agriculturists’ Relief 
Act.. : 

- Phat section provides that notwithstand- 
ing anything contained in any other enact- 
ment.for the time being in force, every suit 
for -recovering.an unsecured loan in which 


local limits. of whose jurisdiction, etc. It 
seems to us.that the intention of the Legis- 
lature is that-no Oourt should have jurisdic- 
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tion to entertain a suit when it is. filed or to 
try it unless the conditions mentioned in 
that section are fulfilled. The Act is pro- 
fessedly for the relief of agriculturists. 
The object of thesection apparently is-that 


an agriculturist defendant should not ` 
be dragged to a distant place for- 
the purpose of defending a claim 


brought against him and that such suit 
should: be tried and decided by a Court 
within whose jurisdiction he either resides 
or Within whose jurisdiction his property is 
situated,.if he resides outside the province. 
We ihink that the view taken by the Court 
below is correct. The revision is dismissed 
with costs. The Court belew will return the 
plaint to the plaintiff for presentation to the 
proper Court. 


D. Application dismissed. 





SIND JUDICIAL COMMISSIONER'S 
a= ‘COURT - 


Full Bench. 
First Civil Appeal No. 53 of 1932 
February 18, 1937 a 
Davis, J. O., RUPOHAND AND MBATA, À. J. Os. 
LAKHOMAL DEEPCHAND AND ANOTHER— 
og: —APPELLANTS 
VETSUS 
DEEPCHAND TOLARAM AND OTHER 
oie RESPONDENTS 
Court FeestAct (VII of 1870), s. 7 (iv), els.(c), (d)— 
Civil ‘Procedure Code (Act V of 1908),.0. VIL, r. H, 
whether controls cls, (©) and (d) of s. 7 Gv) of Court 
Fees Act- Absence of rules under s. 9, Suits Valua- 
tion Act (VII of 1887)—Wheiher bar to exercise of 
powers conferred by O. VII, r. 11, Civil Frocedure 
Code—Suit to set aside decree or award ‘with © con- 
sequential relief for injunction restraining decree- 
holder from enforcing decree—Fized fees prescribed 
by Bombay Court Fees Amending Act (III of 1926), 
Art. 17, cl. (5), whether ts the only fee payable—In- 
junction, tf can be valued arbitrarily—Court, if can 
revise valuation. : 
Clauses (¢c) and {d} of sub-s. (iv) of s.7, Court Fees 
Act, must be read with O. VI, r. 11, Oivil Procedure 
Code, and these provisions of the Civil Procedure Code, 
control the provisions of the Court fees Act. The 
absence of rules under s. 9, Suits Valuation Act, is 
no bartothe exercise of the powers conferred by 
O. VII, r. 11, Civil -Procedure Code and the question 
as to what isa proper valuation depends upon the 
circumstances ofeach suit and the judicial discretion 
of the Court. There is nothing inthe Kombay Court 
Fees Amendment Act, (Bombay Act IH of 1926), which 
affects the application of the general provisions of 
O. Vii, r. 13, Oivil Procedure Oode to suits to set 
aside decree with a prayer for consequential relief, 
Clause 5 of Art. 17 introduced by the Amending Act 
merely provides a fixed fee in asuit to setasidea 
decree, but it does not provide for a fixed fee when 
the suit is to set aside a decree and. also for con- 
sequential relief. Therefore, in a suit to setaside a 
‘decree or an award where consequential relief is 
sought by way of an injunction restraining the decree- 
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holderfrom enforcing his decree,the fixed fee described 
by cl. (5) of Art 17 of the Bombay Court Fees Amend- 
ing Act is not the only fee payable, and it is not open 
to the plaintiff to value the injunction e 
and pay court-fee thereon, and such valuegcan “be 
revised bythe Court. 

[Case-law referred to.] Sat 

A suit for a declaration and an injunction 18 4 
suit for consequential relief and in such a suit, 1b 18 
not open tothe plaintif to put any arbitrary value, 
upon the injunction sought and pay court-fee on. 
such value. Bibi Umatual Batul v. Nanji Koer (1). 
referred to, 


F. C. A. from reference by Rupchand and 
aad A. J. Os, dated September 8, 
1936. an 

Mr. Suganlal Hassanand, for the Appel- 
lants. s 

Mr. Manghanmal -Bhojraj, for Respon- 
dents Nos. 4 and 5. : a 

Mr. Charles M.'Lobo, for the Crown. 

OPINION a 

Davis, J. C.—The following questions 
have been referred tca Full Bench: ©” ' 

(1) Whether in a suit for a declaration 
and injunction it is open to the plaintiff to 
put any arbitrary value upon the ~in- 
junction sought and pay court-fee on such 
value. l 

(2). Whether in a svit to set aside a 
decree or an award where consequential 
relief is sought by way of an injunction 
restraining the decree-holder from enforéing 
his decree, the fixed fee described by 
el. (5) of Art. 17 of the Amending Act is the 
only fee payable, and if not, whether it is 
open to the plaintiff to value the injunction 
-arbitratarily and pay court fee thereon, and 
can such value be revised by the Court ? 

Speaking for myself, I can see nothing 
in the Amendment Act, Bombay Act Ill of 
1926, whicli affects the applicatién of the 
general provision of O. Vil, r.°°11, Civil 
Procedure Code, to suits of the kind from 
which this reference arises. Clause 5 of 
Art.17 introduced by the Amending Act 
merely provides a fixed fee in a suit. to 
set aside a decree, butit does not provide 
fora fixed fee when the suit is to set aside 
a decree and also for consequential ‘relief. 
It is well settled that a suit for a declara- 
tion and an injunction’ is a suit for con- 

‘sequential relief: see Bibi Umatual Batul 


- v. Nanji Koer (1). Tne rulings applicable 


to suits, therefore, apply to tne suit out of 

which this reference arises. In a recent 

case of this Court reported in In, the matter 

of Levying of Court fee in an injunction 

sutt(2), a Bench of this QCourt held that 

cls. (c) and (d) of sub-s. (iv) of s 7, Court 
J) 11C WN 705; 6 0 Ld 427. 


@) AIR1926 Sind 25; 161 Ind. Cas, 384;8 R § 
143, ~ ` 
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Fees.Act, must be read. with.O. VII, r. 11, 
Civil Procedure Code, and that these pro- 
visioùs of the Civil Procedure Code control 
the ‘provisions of the Court Fees Act: 
ses K’rityanand Singh v. Dinu Manjhi (3), 
Kandgaiyn Ojha v. Jagrani Kuer (4), Daw 
Min Thwe v. C. R M.C. Chettyar Firm (5), 
and Narayanganj Central Co-operative Sale 
and Supply Society, Ltd. v. Mafijuddin 
Ahmad (6). There is some authority against 
this view: See JhandaSingh v. Gulab Mal 
Bhagwandas (7), and Secretary of State v. 
Dadoo Ghanshyam Singh (8), but in my 
opinion it is not of such weight as the autho- 
rities,in favour. 

It is trae that in Narayanganj Central 
Co-operative Sale and Supply Society, Ltd. 
v. Mafijuddin Ahmad (6), the difficulty of 
determining whether a valuation of the re. 
lief'in suits for a declaration and injunction 
` was considered, and in the absence of rules 
framed under s. 9, Suits Valuation Act (VII 
of 1887), it was held by Mukherji, J. that 
the Court would haveno standard whereby 
to determine whether there was an under- 
valuation or not, but in the judgment of 
two other Judges of the Court ‘Costello, 
J. and Jack, J.) the absence of these rules 
would not prevent action in proper cases, 
but none of the Judges appeared to be of 
the opiticn that O. VII,-r. 11, Civil Pro- 
cedure Cade, would not apply to suits falling 
under s. 7, Court Fees Act. In my opinion, 
the absence of rules under s. 9, Suits Valu- 
ation Act, i3 no bar to the exercise: of the 
powers conferred by O. VII, x. 11, Civil 
Procedure Code, and that the question as to 
what is a proper valuation depends upon the 
circumstances of each suit and the judicial 
` discretion of the Court. In certain cases 
there would appear no difficulty in saying 
the relief claimed in a suit was under- 
valued. In my opinion also, the Court has 
jurisdiction to revise a valuation. if this 
were not s0, an unscrupulous litigant could 
defraud the Court and determine the Oourt 
in which his suit should be tried by under- 
valuing or overvaluing the relief he claims 
irrespective ofits true value. In my opinion 
the answer to the first question i8 in the 
T A IR 1934 Pat. 234; 149 Ind. Oas. 109;6 R P 


(4) 46 A 419; 79 Ind. Cas 358; AIR 192 . 597; 

WAL J349: manag 

(5) A IR 1934 Rang. 152; 150 Ind. Cas 1030;7 R 

nite i , ai 

- (6) 610796; 149 Ind Oas.3; AIR 1934 Cal, 448 

38 Ow N 589; 59 O L J 233; 6 R C533(F B)... = 
_(7) 13 Lah. 788; 137 Ind: Cas, 240; A 1R:1933 Lah. 
2463-33 P-L R 488; Ind Rul. (1932) Lah. 320. : 

5) AIR 1937 Nag. 14; 165 Ind, Cas. 106;9 R-N 
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the second question is in the negative, and 
the answer to the last part of the question 18 
that it is open to the Court to revise an 
arbitrary valuation. I think the reference 
should be, answered accordingly. 

Rupchand, A. J. C.—I agree. 

Mehta, A. J. C.—I agree. 

D. Answer accordingly. 


LAHORE HIGH COURT 
Second Civil Appeal No. 777 of 1936 
December 3, 1936 
, . .. Tex Cand, J. 

Musammat FATIMA BIBI—PLAINTIFRE— 
APPELLANT 
ie a Versus 
LAL DIN—DErENDANT—RESPONDENT 

Muhammadan Law—Dower—Whether can be fixed 
after marriage—Whether can be increased or re- 
mitted—Post-nuptial: agreement for dower, whether 
binding on surety—Dower, nature of—Whether con- 
sideration for marriage contract. 

Under Muhammadan Law itis not necessary that 
dower should be agreed upon before marriage; it 
may’ be fixed afterwards. It is also well settled that 
where a certain sum is fixed at the time of the 
marriage, itmay be increased afterwards,or it may 
be subsequently remitted by the wife. If, therefore, 
a post-nuptial agreement fixing or increasing the 
dower is binding on the husband, it is binding on 
the .person who guaranteed its payment. Kamar-un- 
nissa Bibi v. Hussani Bibi (1), relied on. 

Under Muhammadan Law, dower is not the ex- 
change or consideration given by the man to woman 
for entering into the contract, but an effect of the 
contract, imposed by the law on the husband as a 
token of respect for its subject, the woman. Con- 
sequently an agreement by a third person guarantee- 
ing payment of post-nuptial dower isnot void as 
being without consideration and he cannot escape 
liability under it. 


S. C. A.. against the decision of the Dis- 
trict Judge, Jhelum, dated May 23, 1936. 

‘Mr. Muhammad Din Jan for Mr. S. D. 
Kitchlew, for the. Appellant. | 

Mr. Muhammad Amin for Mr. Barkat Ah, 
for the Respondent. 

Judgment.—This appeal arises of a suit 
instituted by Musammat: Fatima Bibi, 
plaintiff, against her husband Lal Din and 
one Nizam Din for recovery of Rs. 1,000 
on account of dower. The suit -has been 
decreed by the Courts below against Lal 
Din but has been dismissed against Nizam 
Din.: The plaintiff appeals urging that the 
claim should have .been decreed against 
Nizam. Din: also.. Both Counsel admit be- 
fore me: that the marriage of the plaintiff 
with Lal Din took place‘on August 21, 1932. 
On the same day a document (Ex.. p. 1) 
was executed by Lal Din as principal, and 
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Nizam Din as surety, reciting that a sum 
of Rs. 1,000 had been fixed as dpwer, 
that Lal Din was liable to pay it and that 
if he failed to do so. Nizam Din, surety, 
would pay the same and that his movable 
and immovable property as well as his 
person would be liable. The Courts be- 
low have found that this deed was executed 
some time after the marriage and, there- 
fore, it was without consideration. After 
hearing. Counsel for the respondent I find 
myself unable io agree with this conclu- 
sion. Assuming that the amount of dower 
was fixed subsequent to the marriage and 
that Nizam Din guaranteed the payment 
of the amount by the husband to the wife, 
I do not see why he is not liable. Under 
Muhammadan Law it is not necessary that 
dower should be agreed upon before mar- 
riage; it may be fixed afterwards: see 
Kamar-un-nissa Bibi v. Hussani Bibi (1) 
at p. 274*. It .18 also well settled that 
where a certain sum is fixed at the time 
of the marriage, it may be increased after-. 
wards, or it may be subsequently remit- 
ted by the wife. If, therefore. a post-nuptial 
agreement fixing or increasing the dower 
is binding on the husband, there seems no 
reason why it should not be binding on 
the person who guaranteed its payment. 
The learned Counsel for the respondent 
. has referred me to the remarks in certain 
judgments that “dower is the considera- 
tion for the marriage”, but it is clear that 
the word “consideration” in these remarks 
is not to be taken to have been used in 
the technical sense in which the word is 
used in the Jndian Contract Act. As 
observed by Sir Abdur Rahim in his 
Muhammadan Jurisprudence (p. 331): 
“Under Muhammadan Law a marriage is valid 
though dower is not settled at the time, and it is 
wrong to say that dower is a ‘consideration’ pro- 
ceeding from the husband for the contract of 
marriage, In reality it is an obligation imposed 
BY Muhammedan Law as a mark of respect for the 
wie, 
a Bailie’s Digest (Vol. 1, p. 91) it is stated 
that: l 


“Dower is not the exchange or consideration 
given by the man to woman for entering into the 
contract but an effect of the contract imposed by 
the law on the husband as a token of respect for 
its subject, the woman.” 

Similarly in the Hedaya (Vol. I, Book 2, 
Chapter 3) it is laid down that: 

"Marriage is valid although no dower has been 
mentioned because literally nikah signifies a con- 
tract of union which is fully accomplished by the 
performance of the marital rites. Dower is obli- 
gatory asa mark of respect for the subject (al-mahal); 

(1) 3 A 266; 4 Ind. Jur, 538; 4 Sar, 185 (P O). 
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therefore its mention is not essential to tha validity 
of the marriage. For the like reason, a marriage 
is valid, although the men were to engage in the 
contract on the specisl condition that there should 
be no dower.” ' i 


There is, therefore, no force in the@on- 
tention of the respondent's learned Counsel. 
The post-nuptial agreement by Lal” Din 
to pay to his wife Rs. 1,000 ae dower was 
perfectly legal; and the agreement by 
Nizam Din guaranteeing this payment 1s 
not void as being without consideration 
as erroneously held by thé lower Court. 
There is no valid reason, therefore, why 
he should escape liability under it. I 
accept the appeal, and in modification of 
the judgment and decree of the learned 
District Judge, pass a decree for the 
amount claimed against Nizam Din also 
with costs throughout. : 
“De Appeal accepted. 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 395 of 1936 
April 1, 1987 
Nramat ULLAN, J. 

PEAREY LAL—PLAINTIFF — 
APPLICANT 
VETSUS 
MOHAMMAD YUSUF—Dasrenpant— 
OPPOSITE PARTY 

Limitation Act (IX of 1908), s. 20—Endorsement, 
if should show that the payment was towards inter- 
est—Evidence to show that it was towards tnterest— 
Admissibility under ss. 91 and 92, Evidence Act (I 
of 1872)—Such payment proved—Limitation, tf 
saved, R 

The endorsement otherwise fulfilling the require- 
ments of s, 20, Limitation Act, need not show, on the 
face of it, that the payment was towards interest. 
Sections 91 and 92, Evidence Act, do not preclude 
evidence being givento show that at the time when 
the payment wasmade the debtor expressly stated 
that if should be appropriated towards interest. 
Hence, where it is proved on evidence that the pay- 
ment was towards interest, such endorsement would 
save limitation. 

C. R. App. from an order of the Judge, 
Small Cause Court, Saharanpur, dated July 
17, 1936. 

Mr K.C. Mital, for the Applicant. 

Mr. Shah Habib, for the Opposite 
Party. T 

Order.— This is'a revision under 8. 25, 
Small Cause Uourts Act, and arises out of 
a suit for money on foot of a promissory 
note dated May 25, 1930. The lower 
Court dismissed the suit, and the plaintiff 
has come to this Court ‘in revision. The 
lower Court has held that the suit having 
been brought on April 27, 1936, was 
barred by limitation. A payment of Rs. 2 
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made on May 14,. 1933, was held not to 
have caved it. The payment is endorsed 


in the handwriting of the debtor on the 


backs of the promissory note. It is, how- 
ever silent as 
paid towards interest. The plaintiff pro- 
duced extrinsic evidence, which has been 
believed by the lower Court and which 
establishes that at the time the payment 
was made, the debtor expressly stated that 
1t was towards interest. 
finding, the lower Court has dismissed the 
sult on the: supposed authority of certain 
rulings of this Court. The learned Judge 
has not stated in his judgment why limita- 
tion is not saved in tke circumstances stated 
above. Apparently he was of opinion that 
unless the endorsement itself recites that 
the payment was towards interest, it 
cannot be considered to be payment of 
interest at such. T do not think there‘is 
anything im the cases referred to by him 
which goes so far as to lay down that 
the endorsement otherwise fulfilling the 
requirements of s. 20, Limitation Act, 
should show on the face of it, that the 
Payment was towards interest. It is not 
suggested tht the extrinsic evidence to 
show that the debtor stated at the time 
that the payment was towards interest is 
inadmissible. 

Sections 91 and 92 do not preclude evi- 
dence being given to ‘show that at the 
time when the payment was made, the 
debtor expressly stated that it should be 
appropriated towards interest. It may be 
that the fact that the endorsement does 
not mention what the debtor stated at 
the time of making the payment is a 
ground for disvelieving the extrinsic evi- 
dence. In an ordinary case it is in the 
highest degree improbable that the debtor, 
who made it a point to mention that 
the payment was made towards interest 
omitted to mention that fact when he 
endorsed the payment on the back of the 
Promissory note in his own handwriting. 
But in the present case, the witnesses 
examined by the plaintiff were believed 
by the lower Oourt, and I do not think 
the finding of the lower Court based on 
their evidence should be interfered with 
in revision. I must, therefore, hold that 
the payment of Rs. 2 made by the defen- 
dant was payment of interest as such 
within the meaning of s. 20, Limita- 
- tion Act, and saves limitation. This ap- 
plication for revision is allowed. The 
decree of the lower Qourt is set aside 
and the case is remanded to that: Court for 
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disposal according to law. Costs shall abide 
the result. ; 
D. Application allowed. 


OUDH CHIEF COURT 
Second Civil Appeal No. 17 of 1936 
Septemper 13, 1937 
ZilseUL HASAN, d. 
NARSINGH MISRA—?LAINTIFP— 
APPELLANT 


versus 
RAJ BAHADUR 





SINGH AND oTHRRS 


DEFENDANTS — RESPON DENTS 
Transfer of Property Act (IV of 1882), ss. 92, 91 
—Subrogation—Ancestor mortgaging property—-Sub- 
sequent mortgage of same property by his descendant— 
Subsequent mortgagee paying off prior morigage— 
Whether can be subrogated to the prior mortgagee a 


right. > 
Subsequent mortgagee has undoubtedly an 
interest in the mortgaged property and is 


thus entitled to redeem the prior mortgage under 
s. 91, Transfer of Property Act, and as such he is 
entitled to subrogation under s.92o0f the Act. The 
deed of the subsequent mortgage need not show that 
the executants agreed thatthe mortgagee should be 
subrogated to the prior mortgagee's rights; but his 
right, of subrogation is based on the provisions of 
the first paragraph of s,92and not on the third 
paragraph. Tangya Fala v. Trimbak Daga (1) and 
Gobinda Chandra Basak v. Parsa Nath Nag Biswa 
(2), referred to. f 

S. 0. A. against the order of the Addi- 


tional Sub-Judge of Sultanpur, dated 
November 7, 1935. 

Mr. N. Banerji, for the Appellant. 

Mr. P. N. Chaudhury, for Respondent 


o. l. 

Mr Ghulam Imam, for Respondents Nos. 2 
and 3. 

Judgment.—This is a second appeal 
against a decree of the learned Civil Judge 
of Sultanpur by which he affirmed a decree 
of the learned Munsif of that place dismiss- 
ing the plaintiffs-appelllants’ suit for mort- 
gagee possession of certain plots of land. 

On December 11, 1891, Jubraj Singh who 
was the ancestor of the defendants accord- 
ing to the following pedigree, mortgaged 
some plots of land with possession to Nidnan 


Kurmi for a sum of Rs. 1,000 (Ex. 2):— 
J gaa SINGH 





l [ 
Bisheshar Singh sak Singh 


Anant Bahadur Singh= 
Musammat Bachchi Kuar 


4 


- | 
Raj Bahadur Singh, 
.Defendant No. L. 


| 
Bhairon Baksh Singh, 
Defendant No..2, 








Sheobaran Singh, 
Defendan No, 3, 
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Subsequently Anant Bahadur Singh father 
of defendant No, 1, and Bhairon Baksh 
Singh, defendant No. 2 executed a bond 
(Ex. 3) for Rs. 465. on July 15, 1913, in 
favour of Ramnath Kurmi. On August 22, 
1919, Bachchi Kuar, mother of defendant 
No. 1, and Bhairon Baksh Singh and 
Sheobaran Singh executed a bond (Ex. 4) 
for Rs. 750 in favour of Ramnath Kurmi, 
in lieu of.the bond Ex. 3 and a sum of 
Rs. 75 paid in cash. 

On June 30, 1923, Musammat Bachchi and 
Bhairon Baksh. Singh renewed the bond 
Ex. 4 by executing another (Ex. 5) for 
Rs. 800 in favour of the same’ Ramnath. 
Both Exs. 3 and 4 were executed by Bachchi 
Kuer as guardian of her minor son, the 
present defendant No. 1. 


On August 5, 1927, Musammat Bachchi 
Kuar executed a usufructuary mortgagé 
deed Ex. 1, in favour of the plaintiff- 
appellant for a sum of Rs. 1,800 and left 
the- consideration for the deed with the 
plaintiff for redemption of Nidhan Kurmi's 
mortgage of December 11, 1891, and for 
` payment of the -bond Ex. 5. 


The plaintiff-appellant, who claims to have 
paid off the money due on the mortgage in 
favour of Nidhan Kurmi, sued for posses- 
sion of the plots mortgaged to Nidhan on 
the allegation that he was entitled to be 
subrogated to the rights of Nidhan but 
that he was unlawfully dispossessed by 
defendant No. 1, in November 1934. The 
suit was contested by all the defendants 
and both the Courts below dismissed the 
suit holding that the plaintiff was not entitl- 
ed to be subrogated to the rights of Nidhan 
Kurmi. Hence the present second appeal. 
-'I have heard the learned Counsel for the 
parties and have come to the conclusion 
that this appeal must be allowed. One of 
the grounds on . which the appellant's suit 
has been thrown out is that Musanimat 
Bachchi Kuar did not support to execute the 
mortgage deed Ex. 1 in favour of the 
plaintiff as guardian of her minor son, the 
present defendant No. 1, but called herself 
owner of the mortgaged property. In my 
upinion this a very technical ground. It 
was undoubtedly owing to 2 mistake on the 
part of the person who drafted the mort- 
gage deed that Bachchi Kuar was. not 
described as guardian of defendant No.1, 
and in. view of the fact that even in the 
simple bonds Exs.3 and 4 she described 
herself as guardian of Raj Bahadur Singh, 
it can ‘safely. be assumed that the deed in 
favour of the plaintiff was also intended to 
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be, executed by her not personally but as 
guardian of Raj Bahadur Singh. 
Another ground on which the appellgnt’s 
suit has been dismissed is that the d@fen- 
dant No. 1, was not benefited by the mort- 
gage, the basis of the suit. In my op¥nion 
this point is wholly irrelevant for the pur- 
poses of the present suit in which the 
plaintiff only wants to be subrogated to 
the position of the prior mortgagee, Nidhan 
and is not suing for enforcement of his 
mortgage. The real question in the case 
is whether or not the plaintiff-appellant is 
entitled to subrogation, and this is the third 
point on which the learned Judge of the 
lower Appellate Court has recorded a find- 
ing against the appellant. Iam, however, 
of opinion that his finding that the appellant 
is not entitled to subrogation is not correct. 
The first paragraph of s. 92 of the Transfer 
of Property Act provides that :— l 
“Any of the persons referred to in s. 91 (other 
than the mortgagor) and any co-mortgagor shall, on 
redeeming property subject to the mortgage, have, 
so far as regards redemption, foreclosure or sale of 
such property, the same rights as the mortgagee 


whose mortgage he redeems may have against the 
mortgagor or any other mortgagee” 
and among the persons referred to in s. 91. 
is: 

“any person who has any interest in or charge 


upon the property mortgaged or in or upon the right 
to redeem the same.” 


The plaintiff-appellant being a subse- 
quent mortgagee of the land had undoubted- 
ly an interest in the mortgaged property 
and was thus entitled to redeem the prior 
mortgage unders. 91, and as such, he is 
entitled to subrogation under s.92 of the 
Act. iven before the Transfer of Property 
Act was amended by Act XX of 1929, 
Courts went so far as to hold that even a 
stranger who paid off a mortgage was entitl- 
ed to be put in the position of the mortgagee 
(wide Tangya Fala v. Trimbak Daga, I. L. R. 
40 Bom. 646 (1) and Gobinda Chandra Basak 
v. Parsa Nath Nag Biswa, A. I. R. 1926 Cal. 
231 (2). In the latter case it was held that 
a stranger is entitled to subrogation to the 
rights of the mortgagee even if not asked 
to do so by the mortgagor. Of course the 
latter portion of this decision is nolonger 
good law seeing that Amending Act of 1929 
makes if a condition in the case of a stran- 
ger that the mortgagor has by a registered 
instrument agreed that such person shall 
be subrogated to the rights of the mort- 
gagee but so far as the plaintiff-appellant. 
is concerned, he cannot be said to be a 
stranger as he holdsa mortgage on behalf 


{1 40 B 646; 35 Ind. Cas. 794; 18 Bom. L R 700. 
(2) A T R 1926 Oal. 931; 89 Ind Oas. 116. 


-1937 


of one of the descendants of Jubraj Singh 
who made the mortgage of 1891. 

It gwas contended on behalf of the respon- 
dent that though the plaintiff alleged in 
his sou that by'a partition in the family 
the débt paid off by him fell to the share of 
defendant No. 1, the Courts below have 
found that the alleged partition has not 
been proved This, too, has no effect in my 
view upon the plaintiff's rights. The de- 
fendant No. 1 as. one of the descendants of 
the first mortgagor Jubraj Singh is liable 
at least for a portion of the debt due on the 
mortgage and if his mother and guardian 
made.a mortgage during his minority to 
pay off. the entire mortgage debt, I fail to 
see how it affects the plaintiff's right of 
subrogation in a prejudicial manner. 

It was also urged that the mortgage deed 
in- favour of the appellant does not show 
that the executants agreed that the appel- 
lant should be subrogated to the prior mort- 
gagee’s rights; but the plaintiff’s right of 
subrogation is, to my mind, based on the 
provisions of the first paragraph of s. 92 of 
the Transfer of Property Act, and not on the 
third paragraph. | l 

The result is that I hold that ihe plaintiff 
is entitled to possession of the plots origi- 
nally mortgaged by Jubraj Singh with 
Nidhan Kurmi. The appeal is, therefore, 
allowed and the plaintiff's suit for posses- 
sion of the said plots is decreed with costs 
in all the Courts. He is also given a decree 
for mesne profits from the date of disposses- 
sion. The amount of mesne profits will be 
determined in the execution department. 

D.- Appeal allowed. 


PATNA HIGH COURT 
Second Civil Appeal No. 169 of 1935 ` 
April 29, 1937 
JAMES, J. 
DWARKA PRASAD AND OTHERS — 
APPELLANTS 
VETSUB 
PARMESHWARI RAT AND oTaERs— 
_ RESPONDENTS 
Bengal Tenancy Act (VIII of 1885), ss. 21, 29— 
Usufructuary mortgage of village—Mortgagee making 
raiyati settlement of part of village at annual rent 
of Rs. 670—Redemption of four annas share by 
mortgagors—Subsequent agreement between raiyats 


and mortgagor for enhanced rent on that portion— ' 
Held, agreement was void under 8. 29, since raiyats. 


= acquired occupancy rights by operation of 
3.21, 
Plaintiffs gave a‘ village in usufructuary mortgage 
‘with a stipulation that the mortgagees should have 
no power tomake settlement fora period exceeding 
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the term of the mortgage. The mortgagees made 
raiyati settlement of 129 bighas of land with the 
defendants at-an annual rent of Rs. 670. The mort- 
gagors after the ratyats had been in occupation for 
two years redeemed a four annas share in the vil- 
lage, whereupon they attempted ty eject the ratyats 
from one-fourth of their holding. The ratyats then 
entered into an agreement with the mortgagors to 
pay for their one-fourth share the annual rent of 
Rs. 433. The mortgagors instituted a suit for arrears 
of rent against the defendants : 

Held, that the defendants who were settled ratyats 
of the village had acquired occupancy right by the 
operation of 8.21, Bengal Tenancy Act, when settle- 
ment was made with them in good faith, by 
the mortgageess in possession who were then the 
de facto landlords of the village so that the subse- 
quent agreement with the landlords of the four annas 
share which had the effect of enhancing their rent 
from Rs. 670 to Rs. 985, was void by virtue of the 
provisions of s. 29 ofthe Act and could not, there- 
fore, be enforced. 


S.C. A. from the decision of the Sub- 
First Oourt, Monghyr, dated 
August 2, 1934. 

Messrs. Manohar Lal and N. C. Roy, for 
the Appellants. 

Mr. S. N. Rai, for the Respondents. 

Judgment —This second appeal arises 
out of a suit for arrears of rent. The plain- 
tiffs gavea village in usufructuary mort- 
gage with a stipulation that the mortgagees 
should have no power to make settlement 
for a period exceeding the term of the 
mortgage. Tne mortgagees made raiyatt 
settlement of 129 bighas of land with the 
defendants who are a large family of 
cultivators at an annual rent of Rs. 670. 
The mortgagors after the ratyais had been 
in occupation for two years redeemed a 
four annas share in the village, whereupon 
they attempted to eject the raiyats from 
one-fourth of their holding. The ratyats 
then entered into an agreement to pay for 
their one-fourth share the annual rent of 
Rs. 433: and it is for rent at this rate that 
the suit was instituted. The learned Sub- 
ordinate Judge found that the defendants 
who were settled raiyats of the village had 
acquired occupancy right by the operation 
of s. 21, Bengal Tenancy Act, when settle- 
ment was made with them, so that the sub- 
sequent agreement with the landlords of the 
four annas share which had the effect of 
enhancing their rent from Rs. 670 to Rs. 985, 
was void by virtue of the provisions of s. 29 
of the Act. Tne plaintiffs come in second 
appeal from that decision. 

Mr. Manohar Lal on behalf of the ap- 
pellants suggests that as the mortgagees 
had no power to make settlement for a 
term exceeding the term of the mortgage, 
they had no power to confer occupancy 
rights on the raiyat defendants; but it 
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appears to be clear that on this poiat the 
view taken by the learned Subordinate 
Tudge was correct. There is no suggestion 
that the settlement was not made in good 
faith, or that it was collusive, and when 
the mortgagees in possession, who were 
then de facto landlords of the village, gave 
this tenancy to settled raiyats of the vil- 
lage, the ratyats acquired occupancy rights 
by operati:n of law: and it would not 
have been possible for the mortgagees to 
prevent the accrualof these rights by any 
contract between themselves and the 
raiyats. Nocontract between co-proprietors 
or between mortgagor and mortgagee can 
empower the mortgagee to avoid the pro- 
visions of 8. 178, Bengal Tenancy Act, so 
that if the contract has specifically provid 
ed that the ratyats should not acquire oc- 
cupancy rights, it could not have been en- 
forced. Mr. Manohar Lal suggesis that 
s. 29 should be regarded as having no ap- 
plication in this case, because the higher 
rent was offered and accepted in settle- 
ment of a bona fide dispute as to the legal 
position of the defendants, citing the deci- 
sion in Askaran Boid v. Deolal Singh (1), 
but in that case the mortgagor had made a 
raiyati settlement with his own nephew in 
anticipation of a morigage decree and the 
settlement bore on its face the appearance of 
a collusive settlement at a low rate of rent. 
The nephew faced with an action in ejeci- 
ment from the purchaser of the mortgaged 
property, agreed to a considerable enhance- 
ment of rent, and it was held that the 
provisions of s. 29 would not apply to 
render such an agreement illegal. In that 
case there was a real dispute as to status; 
and there was ground for doubt whether 
the basic rent on which the enhancement 
would be calculated was the real rent 
of the holding or whether the waole settle- 
ment had not been a mere colourable 
transacticn. In the present case it does 
not appear that any questions of this kind 
arise. The raiyats appear to have obtained 
bona fide settlement at a reasonable rate of 
rent. They acquired occupancy right by 
operation of law and their rent could not 
be enhanced by contract by an amount 
exceeding that permitted by s. 29, Bengal 
Tenancy Act. The decree of the learned 
Subordinate Judge must, therefore, be 
confirmed and the appeal is dismissed with 
costs. 
D. . Appeal dismissed. 


(D) 10PLT 717;A I R 1929 Pat. 568; 118 Ind 
Qas, 723: 9 Pat. 527; Ind, Rul, (1929) Pat. 547. 
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RANGOON HIGH COURT , 
Insolvency Case No. 172 of 1933 
January 23, 1937 l 
BRAUND, J. i 
Inthe matter of M. V. R. V. THEVAK 


AND OTHERS INSOLVENTS. 

Presidency Towns Insolvency Act (III of boo, 
ss. 55, £6, 57, 51—Doctrine of “relation back”—’ 
Effect of—Transfer by insolvent constituting act of 
insolvency —~Adjudication order —Transfer, if void— 
Protection under s. 57, if available—Insolvent, if 
can say transaction was bona fide. r 

The principle of ‘relation back’ does not 
make the transfer ‘void,’ because, if void, it 
would have always to have been void. Nor is it 
strictly ‘voidable,” which denotes the operation 
of some form of election in the trustee. What, 
in fact, happens is that, where the trustee's 
title relates back under the Act, that post-dated 
statutory title destroys and overrides any existing 
title and brings the property back into the estate, 
whence it is deemed never to have departed. While 
therefore an act of bankruptcy has always been 
held “void” as such, what really is meant, is that 
the title of the transferee under the transfer is 
“displaced” by the statutory title of trustee and the 
reason for that is that the ‘relation-back” pro- 
visions of the statute so operate as to destroy at 
the instant of the transfer the transferor’s own 
title and (subject to the protective provisions) the 
title of those claiming through him. The transfer is 
“yoidable” only in the sensethat the statute steps 
in and destroys its effect and notin the senge in 
which in law the expression “voidable” is usually em- 
ployed, namely that of being capable of being avoided 
at the volition or election of some person, Ifthe trustee 
does not, in{fact, claim the property, that only amounts 
to the trustee leaving with the transferee property 
which is not really his and to which he has no title. 
No real question of “election” arises, except so far 
as the trustee may elect whether or not physically to 
take the property which has becoms his, Conse- 
quently, where the transfer by the insolvent is 
itself the act of insolvency which forms the basis of 
the adjudication order, the transfer is void without 
any reference tos. 55 or s. 56, Presidency ‘Towns 
Insolvency Act, but subject to the protective pro- 
visions contained in s. 57 Subject to these pro- 
visions it is not, therefore, open to the insolvent 
to be heard to say thatthe transaction wasa bona 
fide transaction for value or that it did not con- 
stitute a fraudulent preference, because, for 
altogether different reasons, it was ‘void’. Official 
Assignee of Madras v. O. R M. O. R. S. Firm (3), 
dissented from. [p. 428, col. 2; p. 431, col. 2 ] 

{English cases discussed. | 


Mr. Basu, for the Official Assignee. 
Mr. Jeejeebhoy, for the Insolvents. 


Order.— This is an insolvency application 
which raises in a direct form a question 
of the very utmost importance. The insol- 
vency in question is that of A.A. Thevar 
Brothers. They were adjudged insolvents 
by an order dated December 14, 1934. It 
is sufficient for me, for the present purpose, 
to say that the act of insolveney, upon 
which the adjudication order was made, 
was under s. 9 6), Presidency ‘Towns. 
Insolvency Act, and that it consisted of 
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a transfer by the insolvents dated June 
9, 1933, of properiy to the present res- 
pondents. I need upon'the present applica- 
tion say no more than that. This applica- 
tion gs an application by the Official Assignee 
(I tke the actual words of the petition) 
to have : 

“the transfer mentioned in para. 2 above 
dated June 9, 1933, by the insolvents in favour 
of the respondents be declared void as against him 
with costs,” aa 
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. The questions which have arisen for con- 


sideration are neitber at first sight obvious 
nor easy; and it is quite impossible -to do 
justice to this application. or the insolvency 
law it involves, without a close examina- 
tion first of what the question really is 
and secondly of the law relating toit. It 
would be quite easy (and, indeed, I was 
at an early stage prematurely tempted to 
take one of these courses) to say either 
that the question is now concluded by 
the finding upon the adjudication petition 
or alternatively that, as the present res- 
pondents were not parties to the adjudication 
order, the question must now be tried out 
de novo under s. 55 (the ‘fraudulent transfer" 
section) or under s. 
preference’ section). But the matteris by 
no means as simple as that and involves, 
as I have said, a close examination of the 
law relating to acts of insolvency and 
“relation back". Mr. Basu, who, if I may 
be permitted to say so, has argued this 
case with great ability puts it in this way. 
He -says to me, first, that the Court has, 
upon the adjudication petition, found an 
act of insolvency under s. 9 (b), consisting 
of a transfer by the debtor of property 
“with intent to defeat and delay his cre- 
ditors.” That is quite true. He observes 
that the transfer of June 9, 1933, was itself 
the act of insolvency. Then he says: 
“Never mind about anyfraudulent intention. 
The only thing that matters is that the 
transfer has been held to be an act of 
insolvency. That being so, the Official 
Assignee'’s title relates back so as to destroy 
the transfer, which was itself the act of 
insolvency”. 

I have paraphrased his argument; but I 
believe I have paraphrased it accurately. 
What he saysis that the mere act of in- 
solvency itself ‘‘destroys” the transfer apart 
from ang question under s. 55 ors. 56 of 
fraudulent intention. It has to be observed 
—and I particularly desire to point this 
out as without it the case cannot be under- 
stood—that that way of putting it has 
nothing whatever to do with either s. 59 


56 (the ‘fraudulent ` 


aw 
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or s. 56 of the Act. He doesnot say: “There 
is a transfer which is void because it was a 
fraudulent transfer under s. 55 or a frandu- 
lent’ preference under s. 56". But he does 
gay that there was a transfer which was 
an act of insolvency and, therefore, for 


- that reason and for that reason only, void. 


To anyone with the slightest familiarity 
with English bankruptcy practice it has 
become a commonplace that à transfer 
which has been once held to be an act 
of bankruptcy is for that reason itself void. 
There are the three well-known grounds in 
English Law for avoiding a transfer : „first 
under the Statute of Elizabeth ; secondly, 
under ss. 42 and 44, Bankruptcy Act, 
1914, or the corresponding sections in the 
earier Acts; and thirdly, simply because 
it is void “as an act of bankruptcy”. 
It is not always easy to cite authorities, 
for the very well-known and elementary 
propositions of law. I will, however, when 
I come to deal in detail with the authorities. 
point out how the principle runs through 
the whole of the English bankruptcy law. 
For the moment I will content myself 
with referring to two Passages from the 
text-books. In Williams’ Bankruptcy Prae- 
tice (Edition 13. at page 15 it is stated : 

“Conveyances, transfers, etc, which are merely 
void as acts of bankruptcy (and not only as against 
creditors, irrespective of bankruptcy, such as 
ere kaa fraudlent by the Statute of Eliza- 

(= 191) are ee 

It is assumed that a transfer which is itself 
an act of bankruptcy is, therefore, void, T 
will explain the reason presently. Then 
again in Halsbury’s Lawsof England (Edie 
tion lt, Vol. 2 at page 13 it is said : 

“Ifa disposition of a debtor's property, whether 
voluntary or involuntary, constitutes a completed 
available act of bankruptcy, the effect of the debtor 
becoming bankrupt is to make the disposition void 
as against his ereditors, and to bring back the pro- 
perty into his general assests for distribution amongst 
his creditors.” 

Observe that it is the act of bankruptey 
that brings the property bank into the estate. . 
It is not, however, possible to understand 
this matter without referring to the pro- 
visions of the relevant Acts themselves. 
The several acts of bankruptcy are set 
out in s. 1, Bankruptcy Act, 1914, cor- 
responding to s. 4 of the Act of 1883. The 
material one is s. 1 (1) (6) which says: 

“Tf in England or elsewhere he makes a fraudulent 
conveyance, gift, delivery or transfer of his property 
or of any part thereof...” -> 

That corresponds to s.9 (b), Presidency 
Towns Insolvency Act, 1909. The language 
is slightly different but the difference is, for 
this purpose, quite immaterial, though I 
discussed it in my judgment in the adjudica» 
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tion petition. The next section to be 
observed is s. 37 (1}, Bankruptcy Act, 
1914, corresponding to s. 43 of the Act, 
of 1883. This is the ‘relation back’ sectinn : 

37. “(1) The bankruptcy of a debtor, whether 
-it takes place on the debtor's own petition or 
upon that of a creditor or creditors, shall be deem- 
ed to have relation. back to and to commence at 
the time of the act of bankruptcy being committed 
on which’ a receiving order is made against him, 
or, if the bankrupt is proved to have committed 
more acts of bankruptey than one, to have relation 
back to, and to commence at, the time of the 
first of the acts of bankruptcy proved to have 
been committed by the bankrupt within three months 
next preceding the date of the presentation of the pet- 
tion... .. is 


The material thing to observe is that the 
relation back is to “the time of the act of 
bankruptey being committed”. The only 
difference between that and s. 51, Presidency 
` Towns Insolvency Act, 1903, is that the words 
used are “the time of the commission of 
the act of insolvency” instead of “the time 
of the act of baukruptcy being commiteed”. 
I can find no difference in meaning be- 
tween those two expressions and, for the 
present purpose, accordingly, the ‘relation 
back’ section of the Presidency Towns 
Insolvency Act, 1909, is, I think, identical 
with that to the Bankruptcy Act in England. 
Section 17, Presidency Towns Insolvency 
Act, 1909, contains provision for the statu- 
tory vesting of “the property of the insolvent 
wherever situate” in the Offical Assignee. 
That reproduces the combined effect of 
ss 7 and 18, Bankruptcy Act, 1914, where 
the expressions “the property of the debtor" 
and “the property of the bankrupt” res- 
pectively take theplace of the words ‘the 
property of the insolvent’. There is no 
material difference. 

E pause here only to notice that s. 57, 
Presidency Towns Insolvency Act, con- 
tains protective provisions (equivalent to 
those of s. 45 0f the English Act) in respect 
ef bona fide transactions by or with the 
insolvent. ‘That is a sufficient introduc- 
tion to the statutory provisions affecting 
the matter to enable me to pursue the 
question. Now, the question really is what 
is the effect of ‘relation back’ when an act 
of insolvency has been established? Its 
effect is to carry back, or ante-date, the 
trustees’ or official assignee’s title to the 
time of the commission of the act of insol- 
vency” (s. 51). Thereason therefore why, 
when we find in the English cases that,when 
a. transfer has been established to bean act 
of bankruptcy, that transfer has been 
consistently held, and is assumed’ to be, 
‘void’ is’ that the statute, at the instant of 
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the commission of the act of insdlvency 
(i. e., the transfer), divests ths transferor 
of his -property and puts it, by virtue of 


_the ‘relation back’ sections, into the Offitial 


Assignee The insolvent had, therefore no 
property for his actof bankruptcy to oer- 
ate upon. Thatis why the transfer is said 
to be ‘void’. i 

There has been much debte, as I shall 
presently show, as to whether, upon ‘re- 
lation back’ taking effect, the transaction 
becomes ‘void’ or merely ‘voidab'te’. The 
transfer is in fact made. It is obviously 
not ‘void’ in the strict sense because it is 
only in the event of a subsequent bank- 
ruptey orinsolvency of the transferor that 
the transfer itself can be called in ques- 
tion. There might never be (and in most 
cases never is) a subsequent insolvency or 


‘bankruptey of transferor, in which case 


the transfer is, and operates as, a perfectly 
valid transfer. ‘Relation back’ does not, 
therefore, make the transfer ‘void’, because, 
if void, it would have always to have 
been void. Nor is it, I think, strictly 
‘voidable’, which denotes, in my view, the 
operation of some form of election in the 
trustee. What, in fact, happens is that, 
where the trustee's title relates back under 
the Act, that post-dated statutory title des- 
troys and overrides any existing title and 
brings the property back into the estate, 
whence it is deemed never to have depart- 
ed. While, therefore, an act of bankruptcy 
has always been held “void” as such, what 
really is meant, I think; is that the title 
of the transferee under the transfer is “dis- 
Placed” by the statutory title of trustee 
and the reason for that is that the “relation- 
back” provisions of the statute so operate 
as to destroy at the instant of the transfer 
the transferor’s own title and (subject to 
the protective provisions) the title of those 
claiming through him. The transfer is 
“voidable” only in the sense that the sta- 
tute steps in and destroys its effect and 
not in the sense in whichia law the ex- 
pression “voidable” is usually employed, 
namely that of being capable of being 
avoided at the volition or election of some 
person. If thetrustéedoes not, in fact, 
claim the property (and there have been 
such ca3es} that oaly amounts to the trustee 
leaving with the transferee property which 
is not really his and to which he has 
no title. No real question of “election” 
arises, except so far as the trustee may 
elect whether or not physically to tdke 
the property which has becom$ his. This 
view of the effect of the “relation ba¢k" 
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provisions of the Bankruptcy or Insolven- 
cy Act, as the case may be, has often been 
expressed. In In re Carl Hirth ; Ex parte 
the, Trustees (1) at p.621* the Master of 
ot fie Rollie (Lord Lindley) made it quite 
cie ; 

“Let us see how the matter stands. The section 
which lies at the foundation of this application, which 
168.4, Bankruptcy Act, 1883, says nothing about 
void and voidable, but says that certain transactions 
shall be acts of bankruptcy. Pausing there for a 
moment, it is impossible to say that because a decd, 
or a sale, or a conveyance is bythat section made 
an act of bankruptcy,-itis then and there void and 
of no effect. That is obvious, because although a 
man may commit an act of bankruptcy he may 
never be adjudicated a bankrupt. upon it; and of 
course if he is not, all this discussion as to acts 
of bankruptcy and as to void and voidable is beside 
the mark. You cannot say that because a man eze- 
cutes a deed which is declared to be an act of bank- 
ruptcy the deed is void as soon as he executes it 
for the simple reason that you do not know whether 
circumstances will ever arise which will raise the 
qaestion.” 

‘That passage has constantly been refer- 
red to with approval us expressing the true 
view of the effect of relation-back : see for 
instance. In re Gunsbourg (2) per Lord 
Sterndale.at p. 4397 and per Lord Warring- 
ton of Cliffe at p. 4447. Andin In re Carl 
Hirth ; Ex parte the Trustees (1) Lord Lind- 
ley at. p. 622* goes on to say: 

“We have, therefore, to consider.what is the position 
ofa trustee who finds that there has been a fraudu- 

lent conveyance,’ which is anact of bankruptcy 
and who elects to impeach the transactionand de- 
mands back the property from the person in whose 
possession it is. What is the answer to that? It appears 
to me that there is absolutely no answer at all; except 
- this, that there are certain provisions in the Bankrupt 
Act which relateto what are called protected trans- 
actione; and, of course, if a transaction is protected 
by those provisions, then the trustee cannot enforce 
that claim. However, we need not trouble ourselves 
about them. The facts exclude the application of 
those sections There is nothing, so far as I- have 
gone yet, which points to any difficulty at all in the way 
of the trustee who claims this property upon the 
ground that the conveyance, which isan act of bank- 


ruptcy, was void under s, 43 asfrom its date, when it 


Nee overreached by the petition and the adjudica- 
10n. 

Itis to be ncticed again that that assumes 
an act of -bankruptcy autcmatically to be- 
come “void.” The case itself is interes- 
ting. There was a transfer by the debtor 
to a Company. Within three months a 
bankruptcy petition wes presented, the act 
of bankruptcy being the non-compliance 
with a bankrupicy notice. On that peti- 
tion an adjudication order was eventually 


(1) (1899) 1 Q B612; 68L J Q B 287; 80 L T 63; 
47 W R 243; 6 Manson 10; 15 T L R 153. 

(2) (1920) 2 K B 426; 89 L J KB725; 36 TLR 
485; 64 S J 498; 1920 B & Or. 50. 

*Pages of (1899) .1-Q S ima] 

{Pages of (1920) 2 K.-B.—| Ed. 
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made. Had the matter 1ested there, the 
title of the trustee related back only to the 
act of bankruptcy on which the receiving 
order was made, i e., the prescntation of 
the bankruptcy notice. But the trustee 
desired to go further and to ‘‘uvoid" also 
the transfer to the Company. What did 
he do? Did he ask to have it dectlared 
void under the seclicns of tte Bankruptey 
Act, 1883, equivalent to ss. 55 and 56, 
Indian Act? No. Ee merely asked to 
have the transfer “declared to be an act 
of bankruptcy,” because it “automatically 
followed under s. 43 of the Act cf 1883 


(the equivalent of s. 37 of the Act of 1914 


and ofs. 51, Presidency Towns Insclveney 
Act) that the transfer then became “yojq™ 
in the sense which I have endeavoured to 
describe. Lord Lindley expressly declined 
to deal with it outside the bankruptey 
under the Siatute of Elizabeth. He said 
at p. €20* : l 
“... but I feelthat it would be safer not to go the 
length of upsetting this transaction under the pro- 
visions of the Statute of Elizabeth. The case, hows 
ever, appears to me to fall as distinctly as possible 
within s. 4, sub-s, 1 (6), Bankruptcy Act, 1883.” 

That was all that was necessary. He 
found on the facts that it was an aet of 
bankruptcy. Section 43 then aut omatically 
operated and the transfer became void in 
the sense that he explained. The only 
difference between In re Carl Hirth: Ex 
parte the Trustees (1) and this case is that 
in -the former, the transfer even preceded 
the- criginal act of bankruptcy and had 
to be declared to be an act of bankruptcy 
afterwards. Jn our case the transfer was 
itself the criginal act of bankruptey and was 
found as such on Lhe adjudiction petition 


‘and, to that extent. this is an even simpler 


case than In re Carl Hirth ; Ex parte the 
Trustees (1). ‘The original proceedings in 


In re Gunsbourg (2) (which are more impor- 


tant for this purpose than the later pro- 
ceedings) are reported in In re Gunsbourg 
(3). There the transfer took place on 
SeptemLer 20, 1917. The transfercr then 
committed an act of bankruptcy on Septem- 
ber 27, 1927 ; on October 8, a petition was 
presented andon October 24, a receiving 
order, and on December 12, an adjudica- 
tion order were made. These facts are 
taken from the reportin In re Gunsbourg 
(2). Consider the effect of ihis. In the 
first instance ihe trustee's title related back 
to September 27, 7. e., the act of bank- 
ruptcy on which the receiving order was 
made. -It was then necessary to take it 

(3) (1919) 88 L-J K B 562; (1918-19) B & Cr. 108. 
~ *Page of (1899) 1 Q. B.—[#a] — 
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still further back so as to catch the trans- 
fer of September 20. That was done 
merely by asking the Court to declare that 
the transfer was ‘fraudulent and void” 
asan act of bankruptey unders. 1, eub- 
8. 1 (b) Bankruptey Act, 1914. It was 
enough that it should be an act of bank- 
ruptcy to render it void as such. I do not 
Propose to refer in great detail to the 
later proceedings in Gunsbourg case (3) 
which are reported in In re Gunsbourg (2) 
except to say that anyone wishing to un- 
- derstand the doctrine of relation back ought 
to read them. Those proceedings, while 
discussing the whole doctrine of relation 
back, were actually concerned with a much 
more difficult point than that with which 
I am now dealing. The question there 
was what was the effect of the doctrine of 
relation back upon the title, not of the 
transferee, but of a bona fide holder for 
value from the transferee. Iam not actual- 
ly now concerned with that question. Ifa 
-Still more modern authority be needed, it 
18 to be found in the decision of Clauson, 
J. in In re Simms (4) atp. 34*, in which 

e says: 

“The fact that it was in the contemplation of all 
parties that further finance should be secured by 
placing a prior charge on the transferred assets. 
Certainly makes the position no better for those 
who seek to argue-that the creditors will not be 
delayed. It followe that I must hold the sale effected 
by the agreement of January 9, 1929, to be a 
fraudulent transfer and an act of bankruptcy. From 
this it results that the trustees’ title overrides that 
of the company, and that the property. which was 
the subject-matter of the agreement must be treated 
us having continued to be the property of the debtor 
and to have vested in the trustee, with the con- 
sequence that the company must account in the 
usual way for all such property, or the proceeds of 
it which have come to the hands of the company or 
any agent of the company.” 

The fact is that it has become axiomatic 
and now beyond any question that the 
relution-buck of the trustees’ title to the 
act of bankruptcy destroys that act itself 
to which the relation-back extends, unless 
if 18 otherwise statutorily protected. I feel 
that I owe some apology for having dealt 
with this elementary question at such lengih 
and I should not have done so but that 
I am compelled most reluctantly to differ 
from a decision of the learned late Chief 
Justice of Madras (Sir Coutts-Lrotter) to 
which I shall referin a moment. I have 
been asked by Mr. Jeejeebhoy on behalf of 
the respondents to discard altogether these 
established principles upon a view of the 


() 1930) 2 Ch. 22; 99 LJ Oh 235; 143 L T 326; 
46 T LR 238, 
“Page of (1930) 2 Oh.—[Ha] 
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matter which he has suggested to me or 
perhaps, I, inadvertently, suggested to him. 
He says that, looking at the ‘relation-back’ 
section of the Presidency Towns Insolvency 
Act, s. 51 (which as I have said, is fof all 
practical purposes the same ass. 37, Bank- 
ruptey Act, 1914), I must assume the rela- 
tion back to have extended only to the ins- 
tant after the act of bankruptcy in question 
so as toleave itintact. Ican only say that 
ifthat is right, then every bankruptcy case 
in England in the last 50 years (and they 
must be thousands) in which the time to 
which the relation-back takes place, has been 
in “question has been wrongly decided and 
it would take a more courageous and self- 
confident Judge than I am so to hold. In 
Ex parte Villars Inre Rogers (5), at p. 445%, 
the point was expressly dealt with by 
James, L.J.: A distinction was drawn in 
that case between ‘voluntary’ acts of bank- 
ruptey and ‘involuntary’ acts of bankruptcy.: 
There can be no doubt that a transfer by a 
debtor of his property to a third party, if ° 
an act of bankruptcy at all, is a ‘volun- 
tary’ act of bankruptcy. James, L. J. says 
at p. 445* : 

“Tf the act of brankruptcy is the act -of the bank- 
rupt himself, then the title of the trustee relates 
back to the moment of the commencement of the 
act done by him, but if, as in the present case, it 
is not a voluntary actofthe bankrupt, but a pro- 
ceeding in invitum, it relates back only to the mo- 


ment after the completion of the transaction which 
constitutes the act of bankruptey.” ! 


That puts the matter as clearly as it can 
be put. But Mr. Jeejeebhoy objects that it 
is merely an obiter dictum as it was not 
essential tothe actual ground upon which 
the case turned. If that is so, it is an 
obiter dictum which has been consistenly 
followed and approved of since. The only 
adverse criticism which has ever been 
made on Ex parte Villars In re Rogers (8), 
was not in reference to the time to which 
relation-back takes place, but tothe wide 
words in which Mellish, L. J. said that 
every act of bankruptcy was ‘void’. That 
was merely a question of whetherthe act 
of bankruptcy is‘voidable’ or ‘void' in the 
sense that I have already discussed.’ Mr. 
Jeejeebhoy further tells me that there are 
passages in Lord Esher's judgment in 
in re Pollitt (6), at p. 4577, which shows a 
contrary view. That is not so.. Lord Esher 


. (C5) (1874) 9 Ch 482;13L J Bk 76; 30 L T 318; 22 
W R 603 


(6, (1893) 1 Q B 455; 62 LJ QB 236; 4 R 253; 68 
L T 366; 41 W R276; 10 Morrell 35. 





* Page of (1874) 9 Oh. (Bd. 
{ Page of (1893)1Q B—[Ed > 
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in dealing with quite another matter, says: . 

“The title of the trustee in subsequent bankruptcy 
related back to that act of bankruptcy. What does 
that mean? The result of the relation-back is, that 
all s@bsequent dealings with the debtor's property 
must be treated as if the bankruptcy had taken place 
at the moment when the act of bankruptcy was 
committed. The debtor must be considered as 
having become a bankrupt the moment the deed 
was executed ” 


The question in In re Pollitt (6), had no 
reference to avoiding a transaction which 
was itself an act of bankruptcy and when 
Lord Esher speaks of "the moment the deed 
was executed” he has not in mind any dis- 
tinction between the moment ‘before’ -or 
the moment ‘after’ the execution of the 
deed and his language, as general langu- 
age, was, I respectfully think, quite ač- 
‘curate. In my view, therefore, the transfer 
of June 9, 1933, was by virtue ofits having 
been an act of insolvency upon which an 
adjudication order was made ‘void’ in the 
ense which I have earlier described, with- 


out any reference to either ss. 55 or 56,° 


Presidency TownsInsolvency Act 1909. But 
that is, of course, subject to the ‘‘prctective” 
provisions of the Act, which I will deal 
within a moment. Subject to those provi- 
sions if is not, therefore, opento the res- 
pondent now to be heard to say that the 
transaction was 2 bona fide transaction for 
value or that it did’ not constitute a frau- 
dulent preference because, for altogether 
different reasons, it was ‘void’. : 
It is necessary for me to refer nowto the 
decisicn of the Court of Appeal of the 
Madras High Court which I have earlier 
mentioned and with which I regret to dis- 
agree. The decision is that in Official -Assig- 
nee of Madras v. 0O. R. M. O. RS. Firm (7). 
That case was a casein which the Official As- 
signee of Madras sought to recover a sum 
of Rs. 10,000 under s. 56, Presidency Towns 
Insolvency Act. The adjudication order had 
been made unders.9 (c) of the Act. It 
was held that the finding that the payment 
was a fraudulent preference as an act of 
insolvency was not conclusive, thatit was 
a fraudulent preference against the payee 
who was no party to the adjudication peti- 
tion. If that were the only ground upon 
whieh the case could be considered, I should 
have respectfully agreed upon elementary 
principles, that it was not conclusive. But 
the view that, being an act of insolvency, 
the payment was ‘void’, never seems to 
have been presented to the learned Judges 
and it does not seem to have been appre- 
(7) 50 M 541; AI R 1927 Mad 526; 101 Ind. Cas, 


12; 52 M L 3353; (1927) M W N 159; 25L W434, 
M LTI O CAO N, 5 
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ciated that there was nothing left for the 
fraudulent preference section of the Act to 
operate upon. The adjudication order had 
desiroyed the insolvent’s power to pay the 
money away, not merely asa frudulent pre- 
ference butto pay it away atal. I am 
much consoled in my hesitation to differ 
from a view expressed by a learned Chief 
Justice of Madras by finding my own opin- 
ion to be shared by the learned author of 
Mulla’s Law of Insolvency at pp. 533, 543, 
I venture to set out part of the passage : 
“The Madras High Court seems to have overlooked 
s. 5l altogether. The Madras decision, it is submit- 
ted is not correct though it would seem highly de- 


sirable at least in this country to amend the law in 
accordance with that decision.” 


With that I agree: In my view Ex parte 
Learoyd In re Foulds (8), has really no 
bearing upon the present question. All 
that is there decided is that an adjudication 
upon an act of bankruptcy is conclusive, 
that there has been a void act of bankrup- 
tey which is quite a distinct question from 
the one we are now discussing Ex parte 
Helder In re Lewis (9), again turned on 
quite a different questicn, namely the direct 
liability to the trustee of an agent who had 
paid away money in his hands. The ques- 
tion there was whether the trustee was able 
to look tothe agent for personal repay- 
ment. That gave rise to different consi- 
derations altogether. | 

Ihave not hitherto considered the effect 
of s. 57, Presidency Towns Insolvency Act, 
1909, that is of. the ‘protective section’. That 
section says : 

“Subject to the foregoing provisions with respect 
tothe effect of insolvency on an execution and with 
respect to the avoidance of certain transfers and 
preferences, nothing in this Act shall invalidate in 
the case of an insolvency—(a) any payment by the 
insolvent to any of his creditors (b) any payment or 
delivery tothe insolvent; (c) any transfer by the 
insolvent for valuable consideration; or (d) any 
contiact or dealing by or with the insolvent for 
valuable consideration: Provided that any such 
transaction takes place before the date of the order 
of adjudication and thatthe person with whom such 
transaction takes place has not at the time notice of 
the presentation of any insolvency petition by or 
against the debtor.” - 

Now it dces seem to me that that section 
does limit the operation of the foregoing 
seClions, including s. 51. That also was, I 
think, the view of Lord Lindley in In re 
Carl Hirth : Ex parte the Trustees 11). That 
was what he meant when he snid: 

“What is the answer to that ? Ir appears to me that 
there is absolutely no answer at all except this: 
that there arecertain provisions in the Bankruptcy 
Act which relate to what are called protected tran- 
sactions\, ....” 

(8) (1879) 10 Ch D 3; 48 L J Bk 17; 39 L T 525; 97 
W R277 i i 


(9) (1864) 24 Ch D 339; 53 L J Oh 106; 49 L TT 619, 
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It is possible for the transferee to raise a 
claim that he comes within one of the pr 
tected classes upon the ground that the 
transfer to him was “for valuable considera- 
tion”. He was not a party to the adjudica- 
tion petition and heisentitled, in my view 
to raise that question, if so advised. From 
doing that he is not of course precluded 
upon any of the foregoing considerations, 
because by virtue of s. 57, if he succeeds, 
then the Act has no operation upon the 
transfer at all and he js, I think, entitled 
to be heard to raise the question, which he 
has as yet had no opportunity of raising 
that the transaction is a protected one 
under the section. The order, therefore, that 
I propose to make upon this petition is as 
follows: I shall declare that the transfer 
dated June 9, 1933, referred toin the peti- 
tion was ‘void’ as an act of insolvency, but 
subject nevertheless to the effect, if any, of 
the protective provisions contained in 8. 07; 
Presidency Towns Insolvency Act, 1809. 
And I shall order.that the petition be res- 
tored to the insolvency list to be heard upon 
such last mentioned issue and none other. 
The costs of this hearing will abide the re- 
sult of the further hearing. 

N.’ Order accordingly. 





OUDH CHIEF COURT 
Oivil Revision Application No. 171 of 1936 
September 14, 1937 
Z in#UL- HASAN, Je 
PUTTOO LAL—AppPLioant 
versus 
BAHU anv, oTsers—Decene-HoLpsrs 
. — OPPOSITE ata er 
Costs—Legal fee—Defendant confessing judgment 
should be.taxed one-fourth of legal fees—Oudh Crvil 
Rules, Chap. VII, r. 289, para. 6—Full fees charged 
—Error due to accidental slip—Judgment and decree, 
if can be amended under Civil Procedure Code (Act 

V of 1908), s. 152. oR 

_ Where in a suit brought against the applican: as 
well as some others the applicant admits the plain- 
tiffe’ claim, and the other defendants contest it and 
eventually the suit is decreed against all the 
defendants, only one-fourth of the legal fees, should be 
taxed under Chap. VII, r. 289, para. 6, Oudh Oivil 
Rules against the applicant, confessing the judg- 
ment, n ; 

' And where by an error arising from an accidental 
slip full Pleader’s fees are taxed against the applicant 
in the decree, the judgment as well as the decree 
can be amended under s. 152 of the Code of Civil Pro- 
cedure. 


. Cc. R. App. of the order of the Munsif, 

Lucknow, dated September 14, 1936. 

- Mr: H. D..Chandra, for the Applicant 
Mr. Ganesh Prasad, for Opposite Party 

Nol 


r 
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Mr. M. L. Tewari, for the Opposite Parties 
Nos. 2 and 3. 

Order.—This is an applisation for revi- 
sion of an order of the learned Munsif of 
Lucknow dismissing an application of the 
applicant for amendment of a decree ander 
s. 152 of the Code of Civil Procedure. . 

A suit was brought against the appli- 
cant as well as some others and while the 
applicant admitted the: plaintiff's claim the 
other defendants contested it. It was even- 
tually decreed with costs against all the de- 
fendants. The decree holder tried to eze- 
cute the decree as regards cosis against 
the present applicant and thereupon he put ` 
in an application praying that as he had 
admitted the plaintiffs’ claim, no costs 
should have been awarded against him.’ 

The learned Munsif came to the conclu- 
sion that the decree was in conformity with 
the judgment. No application for amend- 
ment of the decree was entertainable. 

The contention that no costs at all should 
have been awarded against the applicant 
is of course untenable and is not pressed 
before me. It is conténded, however, that 
under Chap. VIL, r. 289, para. 6, Oudh Civil 
Rules, Pleader’s fee against the applicant 
should have been only one-fourth of the 
full fee; I am of opinion that this conten- 
tion is well-founded. Rule 289, para. 6 of 
Chap. VII runs as follows:— 

“When such suits or appeals are decided ex parte 
or on confession of judgment, or when an appeal 
is rejected under O. XLI, r. 10 of the Code, and in 
the matter of applications under paras.17 and 20 
of the second schedule to the said Code, one quar- 


ter of the fees payable in the case of suits for 
appeals decided on-the merits after contests." 


it is, therefore, clear that as the appli- 
cant had confessed judgment, only one- 
fourth of the legal fee shculd have been 
taxed against him. 

Asto whether or not the application was ` 
maintainable under s. 152, Civil Proced- 
ure Code, I am of opinion that it certainly 
was. Section 152, provides:— 

“Clerical ox arithmetical mistakes in judgments, 
decrees or orders or errors arising therein from 
any accidentalslip or omission may at any time be 
corrected by the Qourt either of its own motior or 
on the application of any of the parties.” 


It was obviously an error arising from an 
accidental slip that full Pleader's fees were 
taxed against the applicant in the decree.” 
Ii the learned Munsif by decreeing the suit 
“with costs” against all the defendants 
meant that full costs should be allowed 
against all the defendantsin the case, the 
judgment as well asthe decree could be 
amended under s. 152 of the Code of Civil 
Procedure; but in view of the rule quoted 
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above, it-must be presumed that what was 
meant was that legal costs should be award- 
ed against the various defendants. 

On behalf of the opposite parties it is 
contended that para.6 of r. 289 contemp- 
lates bi those cases in which none of 
the defendants has put upa contest and 
the entire suit has been decreed either 


ex parte or on admission of the defendants. ` 


I cannot accept this contention for which 
no authority can be shown by the learned 
Counsel for the opposite parties and. which 
is, I believe, against the usual practice of 
the Courts. 

The application is allowed with costs 
and the decree of the learned Munsif order- 
.ed to be amended in the light of the above 
finding. 


D.’ Application allowed. 





LAHORE HIGH COURT 
Civil Miscellaneous T No, 827 of 
l 


October 16, 1936 
ADDISON AND ABDUL RASHID, Jd. 
-` PUNJAB NATIONAL BANK, Lrop., 
LAHORE——PLAINTIFF -PETITIONER 
Versus 
Musammat JIWAN AND OTHERS—DEFENDÀNTS 
—OPPosiTE PARTIES. 

Civil Procedure Code (Act V of 1908), 3. 110, cl. (2) 
Value of subject-matter below Rs. 10,00 -Value 
more than Rs. 10,000 èf another appeal pending, 
by another party and affected by decree, is taken into 
account—Privy Council decision, not having’ any 
éffect on other Appeal— Leave, if can be granted. 

In an application for leave to appeal to the Privy 
Qouncil, though the value of the subject-matter was 
below Re. 10 000, it was alleged that there was an- 
other appeal pending on behalt of another party 
affected by the decree and that the value would be 
more than Rs. 10,000 if the value of that property 
‘be taken into account. It was admitted that the 
decision in appsal to Privy Council would not have 
any effect on the other appeal whether by way 
of res judicata orin any other way : 

Held, that the order could not be held directly or 
indirectly to involve aclaim or question to or res- 
pacting property involved in appeal within the 
meaning of s. 110, cl. (2), Civil Procedure Code. 

Application for leave to appeal to His 
Majesty in Privy Council, against the de- 
cree of the Addison, Acting, O. J. and Mr. 
Justice Din Muhammad, dated July 28, 
1935, reported in 160 Ind. Oas. 0o97. - i 

. Lala Badri Das, for the Petitioner. 

. Mr. Barkat Ali, for the Opposite Parties. 

Order.—This is an application for leave 
to appeal to His Majesty i in Council against 
the order passed in Appeal No. 926 of 
1933.* The value of the property involved 
was given in the ground. of appeal as 

*See Juvan vP. N. B., Ltd., 160 Ind. Oas, 891—lEg.] 


171—555 & 56 
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being Rs. 5,000 and this was not objected 
to. by the petitioner. It was, therefore, 
necessary tohold an inquiry as to the 
market.. value of the property, which was 
under, appeal in Civil Appeal No. 926 of 
1933, on July 23, 1935, the date of the 
decision, for the purpose of ascertaining 
whether it was on that date under or over 
Rs.- 10,000 in value. The Subordinate 
Judge ‘has ‘conducted.this inquiry and sub- 
mitted his report, and his finding is that 
the value of the property is not more than 
Rs. 6,000. This report has not been object- 
ed to and is correct. The value of the 
subject-matter in dispute on appeal to His 
Majesty in Council must be Rs. 10,000 or 
upwards and this is not the case here. It 
would follow that the appeal to His Majesty 
in Council is incompetent under s. 110, 
Civi Procedure Code, but Counsel appearing 
on behalf of the. petitioner has submitted 
that cl. 2,8. 110, applies, on the ground 
that the decree involves directly or in- 
directly some claim or question to or res- 


' pecting property of the value of Rs. 10 ,000 


or upwards: His argument in this respect 
was as follows ; 

There is another appeal pending on be- 
another party, 
affected . by the decree. He contended that 
if the value of the property in Muhammad 
Said’s appeal be taken into account, the 
value would be more than Rs. .10, 000. He 
admitted, however that the decision in the 
present case could have no effect on the 
decision in Muhammad Said’s appeal whe- 
ther by way of res judicata or in any other 
way. The hearing of Muhammad Said's 
appeal was delayed on account of an ap 
plication by Muhammad Said to appeal en 
forma pauperis. At the present time, there- 
fore, which is more than a year after the 
decision, there has been no adjudication 
with respect to the claim of Mubammad 
Said’ in this Court and as the order passed 
in the appeal before us can have no effect 
on that appeal, the order cannot be held 
directly or indirectly to involve a claim or 
question to or respecting property involved 
in Muhammad Said’s appeal. Thera is . 
thus no force- in this contention which in 
fact was not argued at the first hearing 
when we sent down the case tothe Sub- 
ordinate Judge for investigation asto the 
value of the property in Appeal No. 926 of 
1933. For the reasons given, we must 
refuse leave to appeal to His Majesty in 
Council, as such an appeal dces not lie. 
The respondents will have their costs. 

Do? Leave refused. _ 


~ 
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= OUDH CHIEF COURT 
Civil Application No. 50 of 1936 
September 22, 1937 
Srivastava, O. J. ano Zra-or-Hasan, J. 
SHEO PRASAD LAL - APPLIOANT 
versus 
Musammat PRAKASH RANI—Opposite 


Party 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
r. 1—Suit on mortgage — Prior mortgagee holding 
decree against property, if necessary party —Fact, 
that his suit against plaintiff was dismissed, whether 
matertal —Transfer of Property Act (IV of 1882), 
s. 91—Revision — Application to be made party dis- 
missed—Revision, maintainability of. 

Section 91, Transfer of Property Act, imposes no 
conditions or limitations onthe right to redeem the 
mortgaged property, of any person who has any in- 
terest in the property or in the right to redeem it and, 
therefore, in a suit by the mortgagee (plaintiff) on a 
mortgage, the prior mortgagee to whom the property 
was previously mortgaged and who on his mortgage 
had obtained a decree against the property, has a 
right to be impleaded as a party and the fact that his 


suit was dismissed as against the plaintiffis no barto + 


his claiming aright to redeem the property unders. 91. 
The only effect of the dismissal of the applicant's suit 
against plaintiff is that he has lost priority but that 
dismissal should not deprive the applicant of his 
right to redeem the property if he chooses to redeem 
r and consequently he is a necessary party under 


3 KIV, r. 1, Civil Procedure Code, to the suit of 
the plaintiff on his mortgage: 


- Revision is maintainable against an order dis- 
missing an application to be impleaded as a party. 


C. App. for revision of the order of the 
Additional Civil Judge, Sultanpur, dated 
December 12, 1935. 

Messrs. Radha Krishna and S. C. Das, for 
the Applicant. 

Mr. N. Banerji, for the Opposite Party. 

Judgment,—This is an application in 
revision against an order of the learned 
Additional Oivil Judge of Sultanpur dis- 
missing the applicant’s application to be 
made a party to a suit brought by the 
opposite party Musammat Prakash Rani. 

On December 20, 1920, 2 certain Musam- 
mat Raj Bibi and her son Tahir Raza 
executed a deed of simple mortgage in 
favour of the present applicant. Subse- 
quently on September 5, 1921, they mort- 
gaged the property by way of conditional 
sale to the opposite party Musammat 
Prakash Rani. In 1923 the mortgagors 
brought a suit for cancellation of the ap- 
plicant’s mortgage but a decree was passed 
on February 16, 1924, on a compromise by 
which the mortgage was held to be bind- 
ing on the mortgagors. In1926 the mort- 
gagors sold their equity of redemption to 
one Kuar Prasad. In 1932 the present 
‘applicant brought a suit on his mortgage 
and impleaded Kuar Prasad and Musammat 
Prakash Rani: The suit was decreed 


SHEO PRASAD LAL V, PRAKASH RANI (DUDE) 


1711C 

against Kuar Prasad but dismissed a 
against Prakash Rani as it was held that the 
mortgage had not been proved against her. 
This decree was passed on April 22, 1933. 
The applicant preferred an appeal } this 
Court but the appeal was dismissed. 

On September 5, 1935, the opposite party 
Musammat Prakash Rani brought a suit on 
the basis of her mortg:ige of September 5, 
1921, and it was to this suit that the appli- 
cant wanted to be made a party. The ap- 
plication was dismissed by the learned 
Additional Civil Judge on the ground that 
as the applicant's sujt -on the mortgage of 
December 20, 1920, was dismissed as against 
Musammat Prakash Rani, the applicant was 
not entitled to be made a defendant to the 
suit brought by Prakash Raniocn her own 
mortgage. 


We are of opinion that this application | 
must succeed. So far as the maintain- 
ability of the present application is con- 
cerned, we think that the order of the 
Court below though in a sense inter- 
locutory, did decide a case so far as it 
related to the prayer of the present appli- 
cant. Onthe merits also we consider that 
it was necessary that the applicant should 
be madea party to Prakash Rani's suit. 
It is not denied thatthe applicant holds a 
decree as against the mortgagor for sale of 
the property, the subject of Prakash Rani's 
suit, though that decree is not binding on 
her. Under s. 91 of the Transfer of 
Property Act “any person who has any 
interest in the property mortgaged or in 
or upon the right to redeem the same” is 
entitled to redeem the property and it 
cannot be disputed that by virtue of the 
decree for sale in his favour, the present 
applicant is a person who has an interest in 
the property and in the right to redeem the 
same. Therefore, the applicant has a 
right of redemption under s. 91 of the 
Transfer of Property Act and the fact that 
his suit was dismissed as against the 
opposite party is In our judgment no bar 
to his claiming a right to redeem the 
property under s.91. Section 91 imposes 
no conditions or limitations on the right, to 
redeem the mortgaged property, of any 
person who has any interest in the property 
or inthe right to redeem it and we, there- 
fore, see no reason why the fact that the 
applicant's suit was dismissed against the 
opposite party should be taken into 
consideration in judging whether the ap- 
plicant hasa right of redemption under 
s.91. The only effect of the dismissal of 
the applicant's suit against Prakash Rani 
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is that he has lost priority as against 
Prakash Rani but that dismissal should 
not,in our opinion, deprive the applicant 
of his right to redeem the property if he 
chooses to redeem it. Under O. XXXIV, 
r. 1, Givil Procedure Code, “all persons hav- 
ing an interest either in the mortgage security 
or in the right of redemption shall be 
joined as parties to any suit relating to the 
mortgage” and asit has been found that 
the applicant has an interest in the 
` property he wasnot only a proper but a 
necessary party to Musammat Prakash Rani's 
au under O. XXXIV, r.l, Civil Procedure 

ode. | 

We, therefore, allow this application with 
costs and setting aside the learned Addi- 
tional Civil Judge's order direct that the 


applicant be made a party to the opposite 


party’s suit. 


D. Application allowed. 





CALCUTTA HIGH COURT 
Civil Appeal No. 580 of 1935 
January 13, 1937 
__ Nastm Aur ann R. O. Mirrer, JJ. 
BROJENDRA KISHORE ROY CHOU- 
DHURY—DEOREE: HoLpER-—APPELLANT 
f versus 
Sheikh SHAMSERALI AND ANOTHER — 
J UDGMENT-DEBTORS—RESPONDENTS 
Minor—Guardian, appointment of—Guardian ap- 
pointed in suit—W hether continues in execution pro- 
ceedings. 

_A guardian ofa minor appointed inthe suit con- 
tinues to be the guardian of the minor in the execu- 
tion proceeding until he dies or is removed. The 
deeree-holder is, therefore, not bound to have a fresh 
guardian of the minor judgment-debtor appointed in 
the execution proceeding. 


O. A. from the appellate decree of the 
ee Judge, Mymensingh, dated May 30, 

RDA 

Dr. Naresh Chandra Sen Gupta and Mr. 
Aprann Sen Gupta, for the Appel- 

ant. 

Mr. Upendra Kumar Roy, for the Respon- 
dents. 

Judgment.—The appellant obtained a 
decree for rent against the respondents on 
July 1, 1934. One of the respondents isa 
minor. His father was appointed his 
guardian for the suit in which the said rent 
decree was passed. The appellant put this 
rent decree into execution in the Court of 
the Munsif at Iswarganj on August 21, 1934. 
The office of the learned Munsif reported 
to him that the decree-holder had not filed 
any application or affidavit for the appoint- 
ment of a fresh .guardian of the:-minor 
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judgment-debtor as required under the 
standing order of the District Judge. The 
learned Munsif ordered the appellant to 
file the petilion and affidavit The appel- 
lant, however, did not comply with this order 
with the result that his application for 
execution was dismissed by the learned 
Munsif on September 5, 1934. An appeal 
wasthereupon taken by the decree-holder 
to the lower Appellate Court. The learned 
District Judge remanded the matter for 
rehearing to the Munsif on the ground that 
whether a fresh guardian ad litem should 
be appointed in the execution proceeding 
or not was a Matter entirely in the judicial 
discretion of the Court and could not be 
decided by the standing order of the Dis- 
trict Judge. The matter then went back 
to the Munsif again and the learned Munsif 
after hearing the case recorded the follow- 
ing order: 

“Hoard Pleader. In my opinion a fresh guardian 
ad litem should be appointed in this execution pro- 
ceeding. The decree-holder must file a petition and 
affidavit within eight days.” 


On March 14, 1935, the execution petition 
was dismissed by the Munsif for failure of 
the decree-holder to comply with this order. 
The decree-holder again appealed to the 
lower Appellate Court and the learned Dis- 
trict Judge has dismissed the appeal on the 
ground that it was not competent. Hence 
this second appeal by the decree-holder. 
The decree-holder has also filed an appli- 
cation for revision under s. 119, Civil Pro» 
cedure Code, in the alternative. A preli- 
minary objection has -been taken by the 
learned Advocate for the respondent that 
the order of the learned Munsif rejecting 
the decree-holder’s application for execution 
is not one under s. 47, Civil Procedure Oode 
as the application was rejected for default 
of the decree-holder to comply with the 
Qourt’s order. We are unable to accept 
this contention. The effect of the order of 
the Court below is that the present execu- 
tion case is not maintainable until and 
unless the decree-holder gets a fresh 
guardian appointed by the Court. The 
point for determination in this appeal is 
whether the decree-holder is bound to have 
a fresh guardian appointed to represent the 
minor respondent in the present execution 
proceeding. Order XXXII of the Code, 
provides for the appointment of the guar- 
dian of minor defendants in the suit. There 
is-no express provision for the appointment 
of the guardian of a minor judgment-debtor 
in; execution proceeding. By s.141, Oivil 
Procedure Code, the procedure provided in 
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the Code in regard to suits isto be folluwed 
as far as it can be made applicable in 
all proceedings in any Court of civil juris- 
diction. This section has replaced s. 647 
of the Code of 1882. Before 1892, there was 
a difference of opinion between the differ- 
ent High Courts on the question, whether 


s. 647 of the Code of 1882 applied to execu. 


tion proceedings. In order to explain the 
meaning of this section, the following ex- 
planation was added to this section by 
Amending Act of 1892 : 

“This section does not apply to applications for the 
ore aa of the decree which are proceedings in 
suits. | 

In Thakur Prasad v. Sheikh Fakir Ullah 
- (1), their Lordships of the Judicial Commit- 
tee, while considering this explanation 
made the following observations : 

“Their Lordships’ attention has been called tothe 
recent Act VI of 1892, which would appear to have 
been passed in order to avoid the disturbance of 


practice caused by the Allahabad rulings......... But ` 


having regard to the controversies which have 
arisen and’ the difference of -opinion between the 
various High Courts, their Lordships have thought it 
right to state their opinion that the Act of 1892 does 
nothing more than express the true meaning of the 


Oivil Procedure Code.” l 

The effect of these observations of the 
Judicial Committee is that the procedure 
relating to suits laid down in the Code 
would apply to applications for execution 
which are proceedings in suits. An exa- 
mination of the provisions of the ‘Code 
indicate that wherever the Legislature 
thought that certain provisions of the Code 
relating to suits should not apply to execu- 
tion proceedings, it said so expressly : see 
O. XXII, r. 12 and O. XXII, r. 4. The 
object of mentioning these exceptions is to 
indicate that other provisions would apply 
to execution proceedings as they are pro- 
ceedings in suits. If this is not the true 
meaning of the Code, there is no provision 
in the Code under which a guardian of a 
minor judgment debtor can be appointed 
in an execution proceeding. The above 
view finds support also from the observation 


of:the Judicial Committee in Tekait Krishna . 


Prasad Singh v. Moti Chand (2). In that 
case & decree was obtained against the 
minor appellant, his father and certain 
other persons in the Court of the Subordi- 
nate Judge at Benares. 
Banares Court was appointed guardian of 
the minor appellant for the suit. After 
decree the suit was remitted to the Oourt 


k 17 A 106; 221 A 44; 6 Sar. 526 (P O). 


(2) 40 IA 140; 19 Ind. Oas. 296; 40 O 635; 17 O W 
N 637; (1913) M W N 487; 1l ALJ 517;170L J 
ora 5 Bom. L R515;14 ML T37; 25M LJ 140 
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. properly represented 


The Nazir of the - 


i7ifc 


of the Deputy Ocmmissioner of Hazaribag 


for the purpose of execution and the pro: 
perties of the judgment-debtors were attach- 
ed. Thereafter the father of the minor appel- 
lant died. No fresh guardian of the i e 
appellant was appointed afier the dea of 
his father. Onthese facts their Lordships 
of the Judicial Committee observed as 
follows : 


“It is true that inthe original proceedings in the 


local Court of Benares, in the lifetime of his father — 


he and three other minors were addel as defendants, , 


and the Nazir of that Court was appointed 


suit. When, however, the proceedings were trans- 
ferred to the Court of the Deputy Commissioner of 
Hazaribag, it was obviously impossible for him to 
act in: this capacity and he refused soto do. From 
and after the death of the judgment-debtor and 
down to the time of the actual sale, there was, 
nea no effective representative of the infant 
elr. : 

The obvious implication of these obser- 
vations is that up to the death of the father 
of the minor appellant, the minor was 
in tke esecution 
proceedings, as the Nazir of the Court was 
appointed his guardian ad litem in the 
original suit. Much reliance was placed by 
the learned Advocate’ for the respondent 
upon a decision of this Court in Khajeh 
Salaluddin v.. Afzal Begum (3). In ‘that 
case the learned Judges relying on certain 
observations of Lord Lyndhurst in Kinsman 
v. Kinsman (4), at p.622* observed that the 
guardianship of the guardian ad’ litem 
appointed during the suit, terminated 
the final decree made in the suit. 
attention of the Jearned Judges, however, 
was not drawn to the decisions of the Judicial 
Committee to which we have already 
referred. Further the observations of Lord 
Lyndhurst were made in connection with 


pro, 
forma guardian to them for the purposes of the’ 


after - 
The. 


`~ 


the question of lis pendens. It may be. 


mentioned here that by the Amending Act 


of 1929 an Explanation has been added to- 


s. 52, Transfer of Property Act, whereby 
the pendency of a suit or proceeding is to 
be deemed to continue until the suit or 


proceeding has been disposed of by a final. 


decree or order and complete satisfaction 
or discharge of such decree or order has 
been obtained. In the case before us we 
are concerned with the interpretation of the 
word “suit” in the Code. If applications 
for execution of decrees are proceedings in 
suits, a guardian appointed in the suit con- 
tinues to be a guardian in execution proceed- 

(3) 39 O LJ 590; 84 Ind, Oas. 68; A I R 1925 Cal, 23 
280 W N 963 


(4) (1831) 1 Russ. & M617; 9 L J(os) Ch. 276; 39; 
ER 236; Taml. 399. 


*Page of (1931) 1 Russ & M.— [Ed] : 
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Ings as well. Our attention was also drawn to 
another decision of this Court in Fani 
Brusan Bhuian v. Surendra Nath Das (5), 
In that case, however, the guardian of the 
infagt died inthe course of the execution 
proceedings and consequently the appoint- 
ment of afresh guardian was necessary. 
Our conclusion therefore is that a guar- 
dian of a minor appointed in- the suit con- 
‘tinues tobe the guardian of the minor in 
‘the éxecution proceeding until he dies or 
igs rémoved. The decrée-holder is, therefore, 
not bound to have a fresh guardian of the 
‘minor judgment-debtor appointed in the 
present execution proceeding. The result, 
‘therefore, is that this appeal is allowed, the 
orders of .the Courts below are set aside 


and the case is sent back to the trial Court.. 


The learned Munsif is directed to proéeed 
with the execution according fo law. In 
view of our decision in the appeal no order 
is necessary in the application for revision 
under s. 115, Civil Procéduré Code. Partiés 
will bear their own costs in thé Oourts 
‘below. The Deputy Régistrar's costs hav- 
ing beén deposited in this Court, there will 
‘bé no order for costs in this appéal: 

Appeal allowed. ` 


ga: 35 OL J 9; 64 Ind. Oas. 25; A IR 1921 Cal 
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OUDH CHIEF COURT _ 
Second Civil Appeal No. 166 of 1935 
September 20, 1937 

Srivastava, C. J, 
' GAURI SHANKAR —DEFENDANT 
, —ÅPPELLANT 
, 7 VETSUS : 
LALA AND ANOTAER —PLAINTIFFS AND 
_ ANoTHER—DeErENDANT— RESPONDENTS 
* Morigage—Suit for redemption—Platntiff setting 
‘up claim on basis of specific mortgage but failing to 
establish the mortgage—Court, if can give decree on 
‘another mortgage not specifically set up. 

In suits for redemption the plaintiff muet establish 
the specific mortgage set up by him in his plaint 
and must also show the mortgage in suit to be sub- 
sisting. When the plaintiff brings a suit on the 
basis of a specific mortgage itis his duty to esta- 


blish the existence cf that mortgage and he cannot - 


on his failure to prove the specific mortgage set up 
“by him, be allowed to make,out a new case by 
claiming a decree on the basis of the defendant being 
-admitted or proved to be a mortgagee whether under 
"some unknown mortgage or under a- different mort- 
‘gage Salik Ram v. Rama Nand ), Jagjiwan v. 
Gajraj Singh (2) and Mahadeo Lal v. Pirthipal 
Singh (3); applied, -_ 

(Plaintif was not allowed to amend the plaint so 
as to base their claim- to redemption on ‘another 
‘mortgage, in view of the fact that another suit by 
him would not:be barred by limitation and in as 
much ag it would be proper for him to institute 
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fresh suit; so that all the pleadings with regard to it 

may be gone into afresh.) oo 
S. C. A. against the order of the District 

Judge, Rae Bareli, dated March 25, 1935. 


= Messrs. R. B. Lal and M. M. Lal, for the 


Appellant. , 
Mr. Radha Krishna, 
dents Nos. 1 and 2. 


for the Respon- 


Judgment.—This is a s:cond appeal by 
one of the deféndants agains! an appellate 
decree of the learned District Judge of Rae 
Bareli upholding the decree of the learned 
Munsif .of that place. It arises out of a 
suit. for redemption of a mortgage. 

The plaintiffs’ case was that they were 
the legal representatives of one Binda who 
in 1876 had made a mortgage with posses- 
sion of the three groves in suit in favour 
of one Ram Ghulam, the predecessor-in- 
title of the defendants for. Rs. 50. The 
defendants denied, the pedigree set up by 
the plaintiffs and denied the alleged mort- 
gage. The learned Munsif held the alleged 
mortgage to be proved and also found that 
the plaintiffs, were the legal representatives 
of the mortgagor Binda. He accordingly 
decreed the plaintiffs’ claim. On appeal 
the learned District Judge upheld the 
trial Court's finding about the plaintiffs 
being the legal representatives of Binda. 
He further held that the mortgage in dis- 
pute didnot come into existence In 1876 
but came into existetice in 1868. As the 
plaintiffs’ claim, treated as one based on 8 
mortgage of 1863 was at the face of it 
barred by limitation at the date of institu- 
tion of the suit, the learned District Judge 
further went into the question of limitation 
and found that limitation was saved under 
3.19 of the Evidence Act by reason of an 
acknowledgment made in 1893. In result, he 
upheld the decree of the Mansif and dis- 
missed the appeal. 


The only contention urged on behalf of 
the appellant is that the plaintifs having 
failed to prove the specific mortgage of 
1876 on which they had -based their claim 


‘for redemption, the learned District Judge 


was in error in giving „the plaintiffs a 
decree for redemption in respect of a 
different mortgage, namely one alleged to 
have been made in 1868. Itis also comp- 
lained that the learned District Judge was 
wrong inraising up for the first time in 
appeal the question of acknowledgment for 
the purpose of saving limitation when no 
such acknowledgment .was set up in the . 
pleadings as réquited by O. VII, r. 6 of the 
Code of Civil Procedure. Iam of opinicn 
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that the appeal must succeed. There isa 
long course of decisions in this Court in 
which it has been held that in such suits 
for redemption the plaintiff must establish 
the specific mortgage set up by him in his 
plaint and must also show the mortgage in 
sult to be subsisting Salik Ram v. Ram- 
anand and others, 3 O. O., 173 (1), Jagjiwan 
Singh v. Gajraj Singh, and others, 1 O. W. N. 
130, (2) and Mahadeo Lal v. Pirthipal Singh, 
A. I. R. 1926 Oudh 546 (3). The learned 
Counsel for the plaintiffs-respondenis has 
contended in reply that all these cases 
were distinguishable because in none of 
them the particular mortgage under which 
the defendants were in possession was 
proved, all that was proved being that they 
were in possession a8 mortgagee. Assum- 
ing this to be so, Ido not think that the 
distinction pointed out would make any 
difference in the application of the principle 
underlying them. When the plaintiff brings 
a suiton the basis of a specific mortgage, 
itis his duty to establish the existence of 
that mortgage ard he cannot on his failure 
to prove the specific mortgage set up by 
him be allowed to make outa new case by 
claiming a decree on the basis of the 
defendant being admitted or proved to be a 
mortgagee whether under some unknown 
mortgage or under a different mortgage. In 
the circumstances Iam of opinion that the 
learned District Judge was wrong in mak- 
ing outan entirely new case which the 
defendant had no opportunity of meeting by 
giving the plaintiffs a decree on the basis 
of an alleged mortgage of 1868. 

A request was also made to me on behalf 
of the plaintiffs that they may be allowed 
to amend their plaint so as to convert the 
suit into a suit for redemption of the mort- 
gage of 1868. Itis admitted that if the 
plaintifis have to institute a fresh suit it 
would be as much within limitation as the 
present suit. In the cireumstences I think 
‘it would be proper that the plaintiffs in- 
stitule a fresh suitin respect of the mort- 
gage of 186850 that all the pleadings with 
regard to it may be gone into afresh. 
There would be no advantage in ordering 
a fresh trial after allowing amendment of 
_ the plaint in this very suit. 

I accordingly allow the appeal, set aside 
the decrees cf ihe lower Courts and dismiss 
the plaintiffs’ suit with costs throughout. 

D.. Appeal dismissed. 


(1) 3 O 0173. 


(2) 1 O W N 130; 80 Ind. Cas. 543; I0O&AL R 
298: ATR 1995 Oudh 250 


<35) AT R1926 Oudh 546; 96 Ind. Cas, 253. 
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PATNA HIGH COURT 
Letters Patent Appeal No. 87 of 1935 
February 5, 1937 
CouRTNEY-TERRBLL, C. J. AND JamusgJ. 
Raja Sri Sri JYOTI PRASAD SINGHA. 
DEO— APPELLANT 


VETSUS 
CHANDRA KANTA MUKHOPADHYA 
l — RESPONDENT 

Transfer of Property Act (IV of 1882), s. 43—Son 
granting during life-time of father permanent tenure 
at fixed rate, covenanting that grant will not be 
disturbed after father’s death—Father and after his 
death Court of Wards accepting such rent—Son, if 
can subsequently sue for enhancement —Chota Nagpur 
Tenancy Act (VI of 1908), s. 9-A—Enhancement of 
rent—Suit for—Deputy Commissioner, jurisdiction of, 
whether defeated by mere statement of defendant that 
there was no right to enhance rent. 

When during the life-time ofhis father the son 
grants a permanent tenure at a fixed rate, undertaking 
not to disturb the grant after his father’s death and 
the rent which is regularly paid is accepted by the 
father and after his death by the Court of Wards, the 
son is bound under e. 43, Transfer of Property Act, 
by his representation and he cannot subsequently sue 
for enhancement of rent. 

Per Wort, J.—It is quite clear from the general 
provisions of the Chota Nagpur ‘Tenancy Act, that 
the jurisdiction liee in the Deputy Commissioner in 
cases of enhancement ofrent. The right thus given 
by the Act is not to be defeated by the mere.statement 
of the defendants, well founded or otherwise, that 
there was no right to enhance the rent. [p. 439, col. 2.] 


L. P. A. from the following decision of 
Mr. Justice Wort, dated November 26, 1935. 
Judgment in S. A. No. 929 of 1934, 

Wort, J.—This is an appeal from a 
decision of the Judicial Commissioner of 
Chota Nagpur in an action in which the 
plaintiff claimed assessment of a fair. rent 
or enhancement of rent. The defence short- 
ly was that the tenure was held by the 
defendants on a rent fixed in perpetuity 
aod, therefore, the rent could not be altered 
or enhanced. The short facts are that in 
the year 1879 the Ohota Maharaja of Chakla 
Panchkote granted to the ancestor of the 
defendants a patni of Mauza Noabadi 
Shyamakata at an annual rental of Rs. 18. 
There is no dispute apari from the question 
of the validity of the grant as to the grant 
being a patni on arent fixed in perpetuity. 
One of the recitals in the patta was: 

“At present I am the Chhota Maharaja of Panch- 
kote Chakla, After the death of my father Maha- 
rajadhiraj Bahadur, the entire Ohakla Panchkote will 
come into my possession, At that time the condi- 
tion of this taluk of yours will not at all be changed 
and this settlement shall remain intact; and at 
that time according to the rule of other patni taluks 


of Chakla Panchkote, you will continue to pay six- 
monthly and twelve-monthly rents, etc.” 


I might at this stage mention one other 
provision which has a bearing on one of the 
points raised by way of preliminary objec- 
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tion. That provision rons thus: 
_ “If you raise objection on the ground of drought, 
inundation, death and abscondence (of tenants) lands 
lying waste and covered with sand and diluviated by 


river or on any other ground, etc., you shall get no 
remisfion of the amount of rent.” 


It is not necessary for me to mention any 
other provision of the patta except that it 
was described as a patni taluk and it was 
agreed between the parties that, apart from 
the question of the validity of the grant, 
it Was a permanent taluka and had a rent 
fixed in perpetuity. The lower Appellate 
Court, confirming the decision of the Deputy 
Collector of Manbhum, has enhanced the 
rent to a sum of Rs, 136-5-9 and from 
1346 B. S. onwards to Rs. 181-13-0 per 
annum. The contention of the defendants, 
as I have indicated, was that the rent of the 
tenure was not liable to be enhanced and 
they also raised objections to the jurisdic- 
tion of the Courts below. The first objection 
was that the interest held by the defendants 
was not a tenure within the meaning of the 
Chota Nagpur Tenancy Act, and not being 
an ordinary agricultural tenancy, it was 
governed by the Transfer of Property Act 
and was not liable to enhancement. Under 
s. 3 (24), Chota Nagpur Tenancy Act: 
',“““Tenure’ means the interest of a tenure-holder, 


and includes an under-tenure, but does not include a 
mundari khunt kattidary tenancy.” 


Under s. 5 of the Act: 
“*Tenure-holder’ means primarily a person who 
88 acquired from the proprietor, or from another 
: tenure-holder, a right to hold land for the purpose 


$ + 


_of collecting rents or bringing it under cultivation 
by establishing tenants on it,” 


Now the point was but faintly argued 
and, in any event, I have no difficulty in 
coming to the conclusion in this case that 
.the defendants were tenure-holders, and 
the interest that they held was a tenure 
‘within the meaning of the Act. I have 
already made reference to that clause in 
the patta which refers to ‘tenants’ and to 
its provisions against the objection on the 
ground of the tenants having absconded. 
There ‘can be no doubt that amongst other 
rights which the tenure-holder had under 
the paita he had the right of collection of 
rents frem ihe tenants. To put it shortly, 
he was a person who came between the 
proprietor- himself and the raiyats on the 
land, the agricultural tenants. The second 
point raised related to s. 9-A of the Act. 
Section 139, cl, 2 (b), gives cognizance to the 
Deputy Collector or Deputy Commissioner 
in all suits and applications not otherwise 
provided for by the Act for assessment of 
rent and for alteration of rent payable by 
the tenant, It is contended that this is 
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a case otherwise provided for by s. 9A of 
the Act which gives jurisdiction to the 
Deputy Commissioner to enhance the rent 
of a tenuresholder or village headman 
whose rent was liable to enhancement. It 
was contended that the powers given to 
the Deputy Commissioner under that sec- 
tion were powers which existed only in 
those casesin which it was admitted that 
the rent was liable to enhancement. The 
substance of the argument was this that 
as soon as the defendants challenged the 
right of the plaintiffs to have the rent 
enhanced, the Deputy Commissioner ceased 
to have jurisdiction ; to put it in another 
way, the jurisdiction of the Deputy Com- 
missioner extended only in those cases in 
which there was no question as tothe right 
to enhance. In my judgment that objection 
is not well-founded, It is quite clear from 
the general provisions of the Act that the 
jurisdiction lies in the Deputy Commis- 
sioner in cases of enhancement of rent. 
The right thus given by the Act would not 
be defeated by the mere statement of the 
defendants, well-founded or otherwise, that 
there was no right to enhance the rent. In 
my judgment there is no substance in 
either of the objections taken onthe part 
of the defendants. This leads me to the 
consideration of the merits of the case. I 
take a somewhat different view ofthe patta 
from that held by the Oourts below, but 
having regard to the course the case took, 
that view is immaterial. It was held by 
the Court below that the very statement to 
which I have referred in the patta, namely 
that it would be confirmed on the death of 
the Raja when the Chhota Raja came into 
the estate, was an indication that the Chhota 
Raja had no power to make the grant. It 
was quite possible that the Raja himself 
had granted this power to the Obhota Raja. 
But I suppose if that question had to be 
determined, it would be held that the 
onus would be on the defendants to show 
that the Chhota Raja had such a power. 
But as I have already indicated, neither of 
these questions is material for the reason 
that the parties in the Court below appear 
to have agreed that the Chhota Raja himself 
had no power tomake the grant and the 
case in this Court must, therefore, be 


decided on that basis. 


Now the substantial point argued by 
the appellant was that s. 43, Transfer of 
Property Act, applied because at the time 
the grant was made the Chhota Raja had pre- 
sumably no power to make the grant, but 
he acquired the power when his father died 
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and he became the proprietor. The grant 
would, therefore, operate on the interest 
when the Chhota Raja became the pro- 


`- prietor. That point, however, seems to be 


‘Now the decision of this Court 


same effect) that s. 


disposed of by the facts of this case. I do 
not think that it could be seriously con- 
tended in this case that the defendants or 
théir ancestor were not fully aware of the 
true state of affairs at the time of the grant. 
in Ladu 
Narain Singh v. Gobardhan Das (1) has 
held (and there are other decisions to the 
43, Transfer of Prep- 
erty’ Act, is nothing more than extension 
of the principle of estoppel to the law of 
immovable property. If that be so, it is 
impossible to say that s. 43, would apply 
to a ‘case in which the party to whom the 
grant was made was well aware of the true 


‘facts of the case; and whatever my view 


abouts. 43 may be, itis clear for the pur- 


“pose of decision of this case at any rate 


+ 


that the authority to which I have referred 
is binding upon me. Shortly stated, the 
argument of the plaintiff-respondent on this 
point was that s. 


‘could not apply because the defendants 


themselves or their ancestor well knew the 
position and, therefore, could not be said to 


‘have been affected by the representation (if 
-such there was) made by the Chhota Raja. 


Now another matter was argued in the Court 


‘below and that related to the fact that from 
. 1879 almost to the present day rents had 


been accepted by the proprietors. -In this 


‘connection one fact must be stated, a fact 
‘referred to by the trial Court. Its finding 


‘Is in these words: 


4 


“A perusal of Ex. 8 would show that the then 


_Obhota Raja Hari Narain Singh Deo became the 
-Raja from 1805 to 1309 B. S. when the estate was 
. under the management of the Encumbered Estate 


. found a part of his decision. 
recited", says the Judicial Commissioner, 


. record t 


(Act VI, Management). There is no evidence on 

bat Chhota Raji Hari Narain Singh Deo 
confirmed the patni grant when he became the Raja 
subsequently ; asa matter offact he did not obtain 


_khas possession of the estate.” 


In this connection it is necessary to 


‘notice that the learned Judicial -Commis-- 


sioner in the Jower Appellate Court seems 


to be under a misapprehension as ‘to the 


provisions: of the patta upon which he 
“It has been 


“that when the grantor becomes the Raja or the 
proprietor, the right granted will be confirmed. 


‘There is nothing to show that there was any con- 
' firmation of that right.” i 


.- Now this mis statement was made: in 
connection wiih the question of whether 


(1) 4 Pat. 478; 86 Ind. Cas. 721; AI R 1925 Pat. 470; 
6PL T 497; (1925) Pat. 104. 
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rent had. been accepted and whether the 
grant had been Sara Now the actual 

ing: ta is this: = 
rs T e my father the entire Chakla 
Panchkote will come into my possession. fAt that | 
time the conditions of this taluk of yours will 
not at all be changed and this settlement shall 
remain intact.” 

Now, that is a covenant not to challenge 
the right of the defendants or their ancestor, _ 
in other words a covenant that no action . 
will be taken. There is no provision in 

-the patta to the effect that the right 
will be confirmed.. Now in my judgment 
that has avery serious and a very import- 
ant’ bearing upon the question which was 
discussed by the Judge in the Court below. 
Both the Courts have come to the conclusion 
that rent was paid. There is no dispute 
that rent was paid by this patni taluk. Both 
Courts, however, have come to the conclusion 
that there is no evidence as to the condition 
or circumstance under which it was paid, 
-and one of the Judges has expressed him; 
self in these terms. The learned Judicial 
Commissioner 82ys: E 
“These receipts cannot validate the original 
‘grant in any. Way. These receipts do not, however, 
show that they were granted in respect of auy 
'patni` right acknowledging the nature of that 
right.” > l 
The receipts referred to were certain 
rent receipts. What I understand the 
Judge to. mean is that although the rent 
„was paidin respect of the patni there was 
‘no. assertion by the defendants or their 
ancestor of any such right, at the time of 
payment, nor was a receipt granted by the 
proprietor or a person who was entitled 
to grant the receipt acknowledging the 
‘right of the defendants. As I have already 
pointed out, although the Chhota Raja 
who had made this grant was in fact the 
‘Raja and the proprietor, the estate was 
under the management of the Court of 
Wards during his time. I shall have to 
-consider that matterin a moment; but for 
the time being, I propose to consider the 
ease from the point of view that the 
Ohhota Raja eventually became the pro- 
prietor of the estate ignoring the fact that 
the estate was under the Oourt of Wards. 
Now having regard to the covenant which 
he made inthe patta, what would be the 
position? lent was received, and received 
‘for many years. Assuming that the estate 
had not gone under the Oourt of Wards 
management what would have been the 
position? Could it possibly be said that 
the acceptance of rent from the defendants 
‘ory their ancestor was not in fact and in 
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law: a confirmation of the right that was 
granted by the Chhota Raja when perhaps 
ne had no power to make such a grant. 
A effect of the acceptance of rent would, 
in ny Judgment, be irresistible. Now two 
Gases are relied upon in this connection. 
The first was the decision of the Privy 
Council in Modhu Sudan Singh v. Rooke 
(2) and the other was the decision in Beni 
Pershad Koeri v. Dudhnath Roy (3).. In the 
first case there was a grant by a widow 
beyond her powers. After her death rent 
was paid to the person then entitled, but 
there was one instance at any rate (that 
referred to at page 8* of the Report) when 
payment was made into Court by lawyers 
representing the tenant. It was held on 
‘the facts, including the fact that the 


money was drawn by the then proprietor,. 


that it had the effect of operating as a 
recogniticn of the tenant's right in the 
tenancy and constituting some kind of 
tenancy which would require a notice to 
determine. That was the decision of the 
‘Courts in India. But -their Lordships of 
the Judicial Oommittee held that the 
_taking ‘of the rent which the petition stated 
to be due under the pdtni was prima facie 
an admission that the patni was still sub- 
` sisting and an election by the Raja to treat 
it a8 valid. 

In the argument it is pointed out that 
there are two differences between that 
case and this case. first, that that was 
- the case of a. grant by a widow whose 
‘grant was not ab initio void but 
‘merely voidable; and secondly, that the 
‘Tent was paid on a representation and 
statement that it was paid in respect of a 


patni. But those differences do not very 
materially affect the case. It must be 
‘remembered that for the moment I am 


dealing with the case on the sssumption 
that rent was paid to the Chhota Raja 
when he became the Raja ard, therefore, 
‘entitled to the estate. The differences -to 
which I have made reference do not affect 
„this case tor the reason that the acceptance 
of the rent was by aperson different from the 
person who made the grant which in my 
j-dgment is a very material difference. I 
have already said and repeat that in my 
‘judgment acceptance of the rent by the 
Uhhota Raja, if it had been the fact, would 
‘have been conclusive of the matter. 
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Now the other case was the case of Beni 


' Prashad Koeri v. Dudhnath Roy (3). That 


was a case in which a grant had been made 
in lieu of maintenance. The grantor execut- 
ed a document purporting to convey an 
interest greater than that which he had. It 
was held that the original grant not having 
extended to more than the life of the 
grantee, the kobala or patta executed by 
the grantor was void against the successor- 


. in-title of the grantor and the acceptance of 


rentat the rate in the patta or kobala could 
not have the effect of confirming it in its 
entirety. That case, therefore, is easily dis- 
tinguishabie fiom the present one. Now 
that leads me to a Consideration of the 
question of what is the effest of the estate 
being under the management of the Court 
of Wards throughout. the period during 
which the so-called Chhota Raja was the 
proprietor. Sections 1 to 3 of Act VI of 
1876 deal generally with the effect of the 
estate being taken over by the Court of 
Wards. Secticn 4 deals with the duties of 
the manager. Sections 5 onwards deal 
with the settlement of debts, and then we 
come toan important section. Sections 13 
onwards deal with the powers of the mana- 
ger. This s. 13 first of ail gives the 
manager power to call for details of 
claims made. Section 14-A gives power to 
the manager to : 

“order all holders of tenures and under-tenures on 
property ‘under his management to produce their 
evidence of title to such tenures and under- 
tenures," o 


Section 17 gives the manager power 

“to demise all or any part of the property under 
his management for any term of years or in per- 
petuity to take‘effect in possession, in considera- 
tion of any fine or fines or without fine, and resery- 
ing euch rules and under such conditions as may 
be agreed upon.” 

Now without any further examination of 
the Act I refer to the decision of their Lord- 
ships cf the Judicial Committee of the 
Privy Council which was not referred to in 
the argument advanced but which js a well- 
known decision and relevant on the ques- 
tion. “That is the decision in Hukum Chand 
v. Ran Bahadur Singh (4. Lord Shaw in 


delivering the opinion of ‘their Lordships 


examined the Act and stated the effect of 
the Act and particularly the powers granted 


by the Act to the, manager. In referring 


to the section to which I have made re- 
ference. Lord Shaw made this statement : 
‘Up to this point it is clear ‘that the owner is 
a 


oe C 1;221A 164,51 O W N433; 7 Sar. 194 l 
-(P ©). E ETE ee `“.  (4)51 I A208;80 Ind Oas. 841; A IR 1924 P O 1568; 
(3) 270 156; 261A 216; 7 Sar. 5f0; 40 W N2274 ls ah ML_T 120; (1920) M W N 710:47M Ld 

P 0). : o 562; 22 A L J 935; 5 PL 1639321 UW1; LR5APO 
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disabled not only from acts of management but from 
mortgaging, charging, leasing or alienating the 
property, whereas on the other hand the manager 
is vested, and alone vested, with such powers. The 
latter is, in short,in the eye of the law, fully and 
completely vested in the management of the estate, 
and the vesting in him continues during the tenure 
of his office.” 

Later, at p. 214*, the following observation 
was made : 

“Tt is the further opinion of the Board that in the 
performance of such duties the manager is neither the 
servant nor the agent of another, be that other either 
a private intervenor or a public or political or 
_ departmental officer. The manger is himself the 
principal under the statute and he must conform 
in Pe discharge of his duties to the provisions of the 
Act.” 

Now let us examine the question of the 
effect of the receipt of the rent by the 
manager of the Court of Wards by asking 
this question. I am assuming for the 
moment that the Judge in the Court below 
is right in saying that the patta provided 
that when tLe Chhota Raja became the 
Raja, the grant would be confirmed. That 
is not the case as I have already pointed 
out. It is merely an undertaking not to 
interfere or retract what bas already been 
granied. But assuming that there was 
such an undertaking, what would be 
the effect of the manager specifically con- 
firming the grant which had been made 
in-1879. Ifit had been so, having regard 
to the powers which the manager has 
under ss. 14-A and 17, it would be impos- 
sible in my judgment to contend that the 
' grant of 1879 was not subsisting, the short 
effect being that it would have been 
impossible in those circumstances for the 
plaintiff to succeed in obtaining an altera- 
tion of rent. Now. if there had been this 
‘definite act on the part of the manager, 
. the conclusion,. at which I have arrived is 
‘that the grant would have been confirmed. 
Now that was the effect of his accepting 
rent. He was entitled to call for titles 
of persons holding tenures. He was en- 
titled in this case to call upon the defen- 
dants or their predecessors in-title to show 
what was their title, and I have no doubt, 
had he been so disposed and had come to 
the conclusion that the Chhota Raja had no 
power to make such a grant and that the 
rent was inadequate, that he might have 
repudiated the grant made to the defend- 
ants. In connection with s. 14-A, I might 
say I am bound to assume that the manager 
had full knowledge of the facts and that he 
did his duty in the circumstances of the 
case. He did not repudiate the title of the 
grantee we know. He had powers, as I 


*Page of 51 I, A.—| Hd.] 
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have already stated, under s. 17 of making 
a grantin perpetuity. Now, having regard 
to the position of the manager, as stated by 
their Lordships of the Judicial Committee, 
can it possibly be contended that the fect 
of the acceptance of rent with regard to 
this grant was not the same as if it had been 
accepted by the Raja himself? In my judg- 
ment, as I say, I find it impossible to come 
to the conclusicn that the effect was not 
thesame. I am not forgetting in this case 
that the Judge in the Court below has 
pointed out that thereis no evidence that 
the rent was paid ‘in respect of and ac- 
knowledging the nature of the patni right. 
I understand him to mean that no assertion 
was made thatthe defendants had a patni 
right atthe time, but it is not a denial of 
the fact that therent was paid in respect 
of the patni taluk. No evidence was need- 
ed of that fact. The rent was paid year by 
year at the rate of Rs. 18 and it could 
have been only in respect of the grant of 
1879. Inmy judgment the effect of the 
acceptance of the rentis just the same as if 
the Chhota Raja himself coming into power 
had made the grant. In those circumstances, 


‘the rent of the tenure ought not to have 


been enhanced and the suit ought to have 
been dismissed. The result is that the. 
appeal isallowed with costs throughout. Ag 
there will be a large number of cases 
depending on this decision, I grant leave 
to appeal under the Letters Patent. 


Sir Sultan Ahmad and Messrs. S. C. 
Mazumdar and G. C: Das, fur the Appellant, 

Messrs. S. M. Mullick and R. S. Chatterji, 
for the Respondents. 

Judgment in Letters Patent Appeal. 

Courtney-Terrell, C. J.—This is a 
Letters Patent Appeal from a decision of a 
learned Judge of this Court sitting singly. 
The suit was one by the plaintiff, who is 
the appellant before us, for enhancement 
of the rent of a tenure in Chota Nagpur. 
The defence of the defendants was that 
their predeéessors were granted a perma- 
nent patni lease by the predecessors of the 
plaintiff and that the rent was a fixed rent 
of Rs. 18 which was not enhanceable. The 
lower Courts held that the tenure upon 
which the defendants held was not a 
permanent tenure and that the rent was 
enhanceable. The learned Judge reversed 
those findings and allowed the appeal, thus 
refusing enhancement. In addition to the 
ground relied upon by tke learned Judge 
for allowing the appeal, there is a further 
ground which, in my opinion, is conclusive 


1937. 


but which did not find favour with him and 
therefore I will explain it. i 

The grant upon which 
nee was made in the year- 1879. It was 
a giant not by the present plaintiff, the 
Raja of the estate in question, but was made 
in the lifetime of a former Raja who is now 
dead. The grant, however, was not made by 
this former Raja in form but was made 
by his son then described as the Chhota 
Raja. The form of the grant is to this effect. 
The Chhota Raja purports to grant a per- 
manent tenure ata fixed rate to the then 
predecessors of the defendant. He then 
states that his father, the Raja, is still 
alive, and'then goes on further to state 
that when he (the grantor) shall come 
into the estate he will do nothing to disturb 
the permanent grant which he was at the 
time purporting to make. The persons to 
whom the grant was made were at that 
time in possession of a portion of the estate 
as tenants, though not onthe terms of a 
permanent grant. After the date of the 
grant, they. continued to pay the rent 
which they had heretofore been in the habit 
of paying, namely the same sum of Rs. 18 
as fixed by the grant, and they paid that 
rent during the lifetime of the Raja (the 
father). The grantor received a considera- 
tion in the shape of salami on the grant of 
the lease. The receipts that were produced 
tothe Court purported to be granted by 
the moharrir of the estate bearing the seal 
of his office and in all cases referring to the 
tenants as the patni talukdars of this mauza 
in question. About 1897 the Raja died and 
was succeeded by the person hitherto known 
as the Chhota Raja and the grantor of the 
tenancy in question. For a considerable 
time the estate remained under the Oourt of 
Wards and they also received rents from the 
tenants, but the form of the acknowledgment 
of receipt was not forthcoming at the trial. 
It may ormay not be true that the Chhota 
Raja was authorized by his father to grant 
permanent patnis. The evidence cn this 
question is inconclusive, but there is cer- 
tainly no evidence that he had not such 
power. Letit be grantedthat he had not 
such power from his father; he nevertheless 
by granting this permanent tenure repre- 
sented that he had authority and title to 
grant the permanent tenure. Now his 
subsequent mention of the fact that his 
father was slill alive and that he would not 
interfere with the permanent grant when he 
should attain the gaddi cannot: be interpret- 
ed as intimating to the tenants that he had 
no authority to make the grant which he 


the defendants 
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purpcried to make. There is no evidence on 
the record tending to show the state of mind 
ofthe tenants as to the right of the Chhota 
Raja to grant the permanent lease other 


. than the expression in the document itself of 


the fact of the Raja (the father) being still 
alive and of the intention of the Chhota 
Raja not todistrub the permanent tenure 
when he should become the Raja; and this, 
to my mind, cannot be interpreted as an 
intimation that there was any limitation on 
the power of the Chhota Raja to make the 
grant. 

The Couris below have thought that 
s. 43, Transfer of Property Act, was not ap- 
plicable because they have imagined that 
both parties were aware ofthe defect in the 
grantor’s title but the awareness of that 
defect is inferred only from the words of 
In my opinion such 
awareness. cannot be inferred from the 
document: in fact the mention of the Raja's 
father is a mere emphasis upon the cove- 
nant of the Chhota Raja that he had implied 
authority notwithstanding the fact that he 
had not yet attained the gaddi to make the 
grant, and it is an emphasis on his assur- 
ance that when he should attain the gaddi 
the grant now made should not be disturbed. 
Therefore, we have the double fact that 
the Raja (the father of the Ohhota Raja) 
was granting receipts in his own lifetime, 
recognizing the defendants as patni taluk- 
dars which is evidence itself of the autho- 
rity of the Ohhota Raja, and we have the 
further fact that the Raja himself ultimately 
attained the gaddi and thereby would -be 
bound under s. 43, Transfer of Property 
Act, to make good the representation of his 
early authority in any event. For these 
reasons it is clear that the defence of the 
defendants that they had a permament 
tenure should have succeeded. I agree 
with the learned Judge of this Court in his 
decision allowing the appeal with costs 
throughout and I would dismiss this appeal 
in Letters Patentfrom his decision also 
with costs. 


James, J.—I agree. 


D. Appeal dismissed. 
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PANDRANG Row, dd. 
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Property Act (IV of 1882), s. 105— 
oe ee Zaa Fe —Holder transferring 


“ zo junior member right to, enjoy immovable property 


i ity in consideration of latter giving up 
ie tight o maintenance in present and future and 
, agreeing to pay some amount. annually — Oral 
arrangement— V alidity— Agreement, if a lease. 
The transfer of' the right to enjoy immovable 
property in perpetuity made by the holder of an 
fimpartible zemindart to a junior member on terms, 
-or in pursuance of an arrangement, that the junior 
. member will give up all claims for present or 
“Suture maintenance and will pay annually to the 
zemindar a certain sum of money does not amount 
' to a lease within the meaning of s. 105 of the Transfer 
: of Property Act, and is, therefore, effective, though 


. tp. 447, col. 1.] 
"o. X against the decree of the Court of 


; itional Subordinate Judge of Siva- 
a a 3. No. 10 of 1923 (O S. No. 12 
“of 1920, on the file of the Court of the 
Subordinate Judge of Sivaganga. l 
~The Advocate-General, Sir, A. Krishna- 
‘samy Ayyer, Messrs. A. Sreenivasa Ay- 
yangar and V. Ramasawmy Ayyar, for the 
nis. > 
ine T, M. Krishnasawmy Ayyar, T. 
R. Ramachandra Ayyar and V, Subramania 
-Ayyar, for the Respondents. 
Order of Reference to a 
Full poe 
jJ.—This appeal raises @ question 
ee considerable difficulty and general 
importance and a number of questions, 
Jargely of.fact, which are only of impor- 
tanee to the present case. My learned 
brother and I are of the opinion that the 
Brst question should be referred toa Full 
Bench and we, therefore, formulate the 
question to be considered and state the 
facts and the points that appear to arise 
ing up to it. 
ar underlying the Transfer of 
Property Act appears to be not to require a 
transfer of property to be in any parti- 
cular form except in those cases in which 
the Act expressly requires the transfer to 
bein writing. Sees. 9. . 
One kind of transfer so required to be 
in writing is, subject to certain exceptions, 
a lease of immovable properties. 
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The terms “lease” is a term having a 
very definite meaning in English Law and 
a meaning by no means the same as “lease” 
as usedin the Transfer of Property Act. 
In considering whether a transactionf re- 
quires, as baing a “lease”. to be in a par- 
ticular form, i ¢. in writing, one has, 
therefore, nutto havein mind whether it 
is a “Jease’ in the English Law sense but 
whether itis a“‘lease” as defined by s. 105 © 


_of the Transfer of Property Act. 


That section is worded as foilows:— 

“A lease of immovable property is a transfer of 
a right to enjoy such property, made for a certain 
time, express or implied, or in perpetuity in 
consideration of a price paid or promised, or of 
money, a share of crops, servicé or any other 
thing of value, to be rendered periodically or on 
specified occasions to the transferor by the trans- 


' feres, who accepts the transfer on such terms. 


The transferor is called the lessor, the trans- 
free is called the lessee, the price ts called the pre- 
mium and the money, share, service or other thing to 
be so rendered is called the rent, ” 


I have italicised the words that raise 


some of the difficulties. 


With the above may be contracted. the 
définition of a “sale” contained in s. 54. 

“Sale” is a transfer of ownership in ex- 
change for a price paid or promised or 
part paid and part promised. 

It will be noticed that elsewhere in the 
Transfer of Property Act when speaking 
of transfers by way of “sale” of ‘immov- 
able property”-the term “buyer” and 
“seller” are used. These terms in English 
Jurisprudence are usually restricted to 


the transaction of sale of goods, the terms 


vendor and purchaser being applied to 
sales of land. In other particulars it may 
be that the terminolgy of the Transfer of 
Property Act is different from that adopted 
in English Law. 

In this present case one is concerned with 
the following facts : 

The property in qnestion belonged at all 
material times to an impartible zamin- 
dart. 

The zamindar made an oral grant of a 
village, part of the said zemindari, to a 
junior member. 


Under the Hindu Law relating to impar- 
tible estates junior members of an imparti- 
ble zamindart have very restricted rights. 
One such right is the right to maintenance. 
At one time (indeed at the time of the oral 
arrangement here in question: it was 
thought that the zamindar's powers of alie- 
nation were restricted. Decisions have 
since considerably modified the law as it 
was thought to be in the eighties of last 


-century. Those decisions were considered 
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recently*by Ramesam,J., and one of us in 
Appeal No. 277 of 1931. 
The term of the: above-mentioned oral 


grant was unlimited It wasa grant made in- 


lieu .of maintenance present or future. It 
was & grant which imposed an obligation 
upon the grantee, viz., to pay annually a 
sum of Rs. 800. 

It wasa grant that conferred a benefit 

upon the grantee, viz., the right to enjoy 
“a certain village that is the income there- 
of that income after the Rs. 800 had been 
paid, amounted in later yems to Rs. 1,200 
per annum. oat og 

The above are our conclusions of fact as 
to the. terms of this oral arrangement. 
They are conclusions derived from infer- 
ences and such inferences are largely 
based upon the probabilities of the case 
rather than upon evidence that can be 
wholly accepted of the words usedin any 
conversations which transmitted from mouth 
to ear the terms of this arrangement. 

It is impossible to say whether this ar- 
rangement was come to atone time, or whe- 
ther the zamindar was first pressed for 
maintenance and then agreed in considera- 
tion of that claim being given up to make 
a grant, on favourable terms, of the village 
and whether, thereafter and in performance 
of that contract the suggested transfer was 
put forward by the zamindar and accepted 
by the. junior member, or whether the 
whole thing was settled at onetime, the 
zamindar agreeing to grant and the junior 
member agreeing to receive the right to 
enjoy the income from the village; the 
junior member in consideration thereof 
giving up his claim to maintenance, present 

- or future, and agreeing to pay Rs. 800 a 
year. 
This uncertainty as to fact is mentioned 
because it may be thought to be material 
in considering whether a transfer falls 
within the Transfer of Property Act, to 
consider the transfer itself, not, it may be, 
the wider arrangement of which the trans- 
fer isone part. On the other hand it -may 
be thought that in considering whether an 
atrangement falls within any of the defined 
terms, e. g., the term "lease", one must look 
at the arrangement as: a whole. —~ 
. We, therefore, find that it is not proved 
that the grant was separately arranged, nor 
is it prcved that the grant was not separate- 
ly arranged. We infer that the grant was 
made following upon or, alternatively, as an 
integral part of a family arrangement of 
the nature above indicated. ~~ 

-In-Inamudipatiam -Thirugnana Kondama 
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Naik v. Periya Dorasami (1) the material 
Fee onthe present point, were as fol- 
OWS: — 

A zamindar executed a usufructuary 
mortgage by way cf lease for 19 years to 
one R. ©. The debt increased. R. Q; 
died leaving his keir one L. C. who 
made anew arrangement with the zamin- 
dar, the zamindar’s brother and brother's 
son (the heir) and another son. The 
zamindar was to receive a sum down (bor- 
rowed from L.O. andadded to the debt), 
transfer the zamindarito tke heir, and re- 
ceive maintenance from him at Rs. 250 
per annum. The mortgagee, in lieu ofin- 
terest, took 18 -villages on usufructuary 
mortgage, paying peishcush and road cess 
to Government and maintenance at Rs, 270 
per mensem to the zamindar. 
` That the transaction appears to have been 
a family ‘arrangement plus a settlement 
with a stranger mortgagee involving a 
usufructuary mortgage of part of the zamin 
to the mortgagee and the transfer of the 
whole of the zamin to an heirin return for 
maintenance to be paid partly by the morte 
gagee and partly by the heir. 

It was assumed (page 384*) that such a 
transfer must be by registered deed. 
The transfer in question (at page 394*) 
would appear to be the transfer-of the 
zamin to the heir. ; 4 

In Varada Pillai v. Jeevarathnammal 
(2) one question was whether A, a wcman 
had disposed of -the suit properties during 
her life-time. She and R, another woman, 
were registered owners of two moities and 
they jointly presented a petition to the 
Collector in which they recited that they 
hud given away to villages as stridhanam ` 
to Dand asking for the villages to be 
transferred in the name of D. The petition 
concluded:—“The said (D) shall hold and 
enjoy them with power to alienate, ete". 
The Collector granted the petition and re- 
gistered the transfer accordingly. 
ai Privy Council observed at page 


“It was:not contended before the Board that 
the above transactions effected a valid gift of 
the property to D; for such a gift must, under 
s. 123 of the Transfer of Property Act, be made 
by registered deed.” 

. In Madam Pillai v. Badrakali Ammal 


(Ly 24M 377; 14 M L J 159. 
..(2):43 M 244; 53 Ind Cas. 901; A IR 1919 P O 44; 
(1919) M W N 724; 10 L W 679; 24 O W N 346; 38 M 
LJ313; 18 AL J 274; 2U P L RPO) 64; 22 Bom 
LR 444; 46 I A 285(P ©). _ 
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High Court thata transfer of property by 
a husbandto his wife to be enjoyed by 
her during her life-time in discharge of 
future maintenanceis not a gift or sale 
and may be made without writing. 

The decision appears largely to turn upon 
the Meaning given to the word “price 
(see per Schwabe, O. J., at page 61:*. A 
reference to the Oxford Dictionary will 
show that the price has as its primary 
meaning “money” or the like paid for some- 


thing. “Payment” can by made partly in 
goods: Saxtyv. Wilkin (4). That deci- 
sion seemsto show that if the transfer 


though part ofa family arrangement, had 
been of the ownership of property in re- 
turn for a money payment, instead of 
in return for the relinguishment of a 
maintenance claim, it would have been. a 
sale requiring to be in writing. In the 
present case a further difficulty arises 
owing tothe fact that in s. 105 “price” and 
“money” are both used. 

. Kumarasami Bastri, J. however, in 
that case raised the wider question, also 
now raised in this case, viz., whether if the 
transaction is treated as a settlement of 
family affairs, it need be in writing He 
stresses the fact that partition under 
Hindu Law can be made without any docu- 
ment. 

Coutts-Trotter, J., observes that ‘a 
trained English lawyer would never use 
the word “price”, unless it be to connote 
something other than the frequently 
familiar phrase “valuable consideration”, 
The trouble we feel with this kind of 
- reason is thatthe Transfer of Property 
Act is constantly using expressions that 
an English lawyer would not use in Eng- 
land, e.g., buyer and seller of land. 
The reason may be to prevent English 
decisions which turn upon the use of words 
of art being applied in India where similar 
words have different meanings. Olearly 
“lease” in the Transfer of Property Act 
means something different from “lease” as 
used inthe English Law of landlord and 
tenant. In Zamindar of Polavaram v. 
Maharaja of Pithapuram (5) the Ohief 
Justice and Curgenven, J., at pages 170, 


(3) 45 M 612; 68 Ind. Cas 687; A I R1922 Mad. 
311;42 M L J 410; 15L W 464; (1922) M W N 
345; 30 M L T 274 F B). 

. - (4) (1843) 142 E R954; 1M & W 622; 1 Dow& L 
281; 12 L J Ex. 381; 7 Jur 704. 
` (5) 54 M 163; 185 Ind. Cas. 17; A I R 1931 Mad. 
oe 60M LJ 56; 33 LW 95; Ind. Rul, (1932) Mad. 
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171, 179 and 180f followed the above de- 
cision and adopted the meaning given to 
the word “price”, Beasley, C. J. also relying 
on this point upon Queen-Empress V, Ap- 
pavu (6, and upon Samaratmil Uttamcgand 
v. Govind (7. In Made Gouda v. Chenne 
Gouda (8) Odgers, J., cited with approval 
Napier, J's. decision in Second Appeal No. 
25 of 1920, where he considers the deci- 
sions in Girhi Rani Misrani v. Chandra 
Lal Kanth (9). 

“I know of no authority for the proposition that 
the formal requirements of*the Transfer of Pro- 
perty Act, can be avoided by calling a transac- 
tion by a particular name under the Hindu Law.” 

Odgers, J. had, however, there to con- 
sider a transfer quite different to anything 
here, the transfer being to a stranger 
though part and p.rcel of a wider trans- 
action involving partition between mem" 
bers of the family. 

The other cases cited such as Abhiram 
Goswami v. Shayamacharan Nandi (10), 
and Venkatachariar v. Rengaswami Aiyar 
(11), which deal with the difference between 
a conveyance of ownership and the grant 
of the right to enjoy in perpetuity and 
the existence of the incidents of leasehold 
terms in the latter. case including that of 
forfeiture in the case of a perpetual lease 
do not carry the matter further. 

There thus appears to be an almost 
complete absence of authority on the ques- 
tion. We put on one side the fact that 
the plaint speaks of a perpetual lease. 
One has to use some expression when 
speaking of an arrangement and the ques- 


‘tion is not whether this transaction amounts 


to a lease in some sense but whether it 
amounts to a lease in the sense of the 
Transfer of Property Act. 

We notice shatin the case of the other 
grants by this zamindar to junior 
members which are evidenced in writing 
the sum reserved is called povuppu and 
the terms of transfer suggest the grant of 
an absolute estate rather the giving ofa 
lease, i. e., confer the power of sale. These 
other grants only appear as leases in that 
an annual payment is reserved. We have 


(6) 9 M 141; 1 Weir 645. 

(7) 25 B 696; 3 Bom L R384, ee: 

(8) 49 M L J 150; 90 Ind. Cas. 331; AIR 1925 Mad 
174; 21 L W 709. 

(9) 17 C W N 62; 17 Ind. Cas. 885, 

(10) 88 © 10038; 4 Ind. Cas, 449; 36 IA 148; 100 L 
J 284; 6 A LJ 857; 11 Bom. L R 1234;19M LJ 630; 
144 CWNiL‘PO). 

(11) 36 M Ld 532; 51 Ind, Cas. 709; A IR 1919 
TA 266; 9 L W 282; 25M LT 223; (1919) MWN 
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ho reason to doubt that the oral arrange- 
ment was similar in nature. 

In these circumstances we refer for the 
opinion of the. Full Bench the following 
question :— =e 

“Whether the transfer of the right to enjoy im- 
movable property in perpetuity made by the 
holder of an impartible. zamindari to a junior 
member on terms, or in pursuance of an arrange- 
ment, that the junior member will give up all 
, claims for present or future maintenance and will 
pay annually to the zamindar a sum of money 
amounts to a lease within the meaning of the 
Transfer of Property Act, so as to be without effect 
unless in writing registered, or whether such a 
transaction should be regarded as a family arrange- 


sei and, if so, whether it is effective though 
oral. 


As to toe remaining questions, I have 
had the advantage of reading the judg- 
ment of my learned brother with which 
Toa and to which I have nothing to 
add. 


Varadachariar, J.—This is an appeal 
by the lst defendant against a decree 
directing delivery of possession, to the 
plaintiffs of a village called Keranur in the 
Bivaganga Zamindari and payment of 
mesne profits. The plaintiffs claimed title 
either ag lessees or as purchasers from one 
Singa Dorai to whose father it is alleged 
this village was given by a former zamin- 
dar absolutely on a perpetual lease, by 
way of maintenance, as the result. of a 
family: arrangement shortly before the 
whole zamin was leased to certain European 
lessees in May, 1887. The Ist defendant 
claimed to be in possession of a usufructu- 
ary mortgage from the zamindar's daughter 
Vengu Nachiar, who, in turn, claimed to 
have acquired the rights of one Siva- 
chidamabara under a term lease granted 
by the European lessees, to enure up to 
the middle of 1918. By another transac- 
tion which, the plaintiffs-allege, was entered 
into by the zamindar on behalf of the 
Vengu Nachiar, a leashold right interest 
created by’ the plaintiff's predecessor-in- 
title and enuring only up to the middle 
Of 1909 had been acquired by the zamindar; 
and the present suit was instituted in 
December 1919 on the footing that the 
_ European lessees had no power to grant 
the lease relied on by the Ist defendant 
and that the Ist defendant by virtue of 
his claim under Vengu Nachiar was entitled 
to remain in possession only up to the 
middle of 1909, under the other lease. 
The 1st defendant contested the truth and 
validity of the permament lease arrang- 


ment set up by the plaintiff, insisted on- 


the validity of the lease granted by the 


ARUMUGHAM OARTTI v. SUBRAMANIAM CurTiy (MADR.) 


447 


European lessees and alao #aiséd pleas of 
adverse possession and jus tertii. The 
plaintiffs in turn contended that the lst 
defendant was estopped from disputing 
the right set up by plaintiff in himself and 
his predecessor-in-title. 

Of the issues framed in the lower Court, 
Issue No. (4) raised the question of the truth 
and validity of the permanent lease, Issue 
No. (3) related to the right in which 
Vengu Nachiar got into possession, Issue 
No. (5) raised the plea of adverse posses- 
sion, Issue No. (6) covered the plea of 
jus tertit and Issue No. (9) related to the 
estoppel pleaded by the plaintifs. The 
learned Judge overruled the pleas of 
limitation and jus tertii and found in favour 
of the plaintiffs on the truth and validity 
of the permanent lease As to estoppel, 
he was of opinion that in one view, the 
lst defendant would be estopped, but as 
he had found in plaintiffs’ favour on the 
question of title he thought it unnecessary 
to pursue the question of estoppel further. 
In the arguments before us all the above 
pleas have been pressed by the one side or 
the other. 

It will be convenient to state at the 
outset certain facts which are practically 
beyond dispute. Prior to 1877, the 
Sivaganga Zamindari was held by Rani 
Katama Nachiar and she had made 
numerous alienations by way of perman- 
ent leases and term leases. Ina dispute 
as to whether her own children or her elder 
sister's son. was to succeed to the zamindari, 
the latter, named Doraisinga Thevar, was 
held entitied to succeed. As many of the 
zamin villages were in the possession of 


alienees, the new zamindar had to take 


steps to recover possession thereof, and he 
found it convenient to create new leases, pre- 
sumably on favourable terms, and leave 
it to his lessees, to institute suits against 
Rani’s alienees. One such lease by the 
new zamindar was Ex. A relating to the 
suit village. It was for a period of fifteen 
faslis from July 1, 1880, and provided for 
Payment of Rs. £00 per annum to the 
zamindar. This leasehold interest was 
assigned to the zamindar's wife by Ess. A-1 
and A-2 in 1*82 and in 18838, it is said, 
the zamindar’s wife made a grant of this 
interest to one of her junior sons by name ' 
Vadugayya Thevar. By Ex. A-3, dated 
February 13, 18856, the remaining term 
of this lease was assigned by Vadugayya 
to one Krishnan Chetti of Sivaganga. It 
was for a cash consideration of Rs. 700 
and the assignee was directed to pay to 
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the zamindar rent of Re. €00 per annum 
reserved under the original lease. It was 
also provided that on the expiry of the 
lease, i. e. at the commencement of 


Fasli 1305, the assignee should give 
up possession of "the village to the 
zamindar. Krishann Chetti accordingly 


continued in possession down to June 
30, 1895, what happened between him 
and the zamindar and the European lessees 
between July 1, 1895 and March 29, 1896 
will be discussed later on, as itis one of 
the matters in dispute between the parties. 

The zamindar who granted the lease 
under Hx. A had five sons, the eldest of 
whom would succeed tothe zamindari in 
due course. Being anxious to make proper 
provision for the maintenance of the other 
sons the zamindar executed a will Ex. N 
on July 21,1882. Some question seems to 
have been raised in the lower Court against 
this will; but the finding in favour of the 
will has ‘not. ‘been assailed before us. It 
would appear from Ex. N that at that time 
the sons were being given every month 
whatever was required for their main- 
tenance and the will provided that this 
Practice should continue unless ae of the 
sons was unwiling so toreceive. In that 
contingency, the will directed that a village 
called Tiruvalur should. be given to 
Vadugaya Thevar for his maintenance and 
other villages were similarly indicated for 
the other sons. The zamindar’s idea was 
that each of the sons ‘should be in a 
position to get about Rs. 100a month from 
the villages to be granted to them, but 
as the villages might yield not exactly 
that amount but something more as net 
income, it was suggested that out of the 
net income, Rs. 1,200 per annum should 
be deducted as for maintenance and the 
balance settled as poruppu payabe by the 
grantee to the zamindar. This arrange- 
ment for payment of poruppu has an 
important bearing on the question of law 
raised in the case, namely, the necessity 
for a registered document to evidence the 
alleged family alrangement of 1887; its 


nature will be ‘more fully discussed when » 


dealing with that question. 

The zamindar’s will (Ex. N) Pistia shows 
that he thought Rs. 100 a month too low 
an allowance fer his sons but as the 
zamindart was then heavily indebted he 
could not provide a more liberal allow- 
ance at that time. Olause (5) of the will 
accordingly directed that as soon as the 
loans were discharged and the zamindavi 
came pom ered condition, the eldest son 


wake 
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should give for the maintenance of each 


of the other four sons, villages. likely to 
yield an additional net incomeof Rs. 1,200 


. per annum and the villages co granted 


should be enjoyed hereditarily. This clause 
has a material bearing on the probabitity 
or otherwise of the alleged family arrange- | 
ment of May, 1887, because by the European ` 
lease then entered into, the zamindar was 
making arrangement for the discharge of 
all his debis. In „this clause also, the 
fixing of a poruppu after allowing for a 
net income of Rs. 1,200 per annum is con- 
templated. 

Though the will contemplated Tiruvalur 
being given to Vadugayya Thevar only 
after the testator’s death, he seems to have 
preferred to make the grant in his own 
lifetime and accordingly executed Ex. XIX 
(b) on August 11, 1882. It is described 
as a perpetual lease at Rs. 900 per Fasli. 
There is no word in the original correspond- 
ing to the word “rental” in the opening 
portion of this document in the prined 
record. The grantes is directed to recover 
possession at his own cost from Katama 


Nachiar's alienees and to hold the villagé 


from son to grandson and son with powers 
of alienation by gift, sale, etc. The amount 
of Rs. 909, it may be noticed, is’ made up 
of Rs. 693-2-6 for rent and Rs. 206-13-6 for 
probable road-cess. The significance of: 
these provisions will be later on adverted 
to. In January, 1883, the same zamindar 
made further provision for Vadugayva ` 
Thevar by Ex. XIX (c) which ts described 
as a permanent lease of Thavasikudi at 
a rental of Rs. 74 made up of Rs. 50 being 
guthagat (or rent) and Rs. 24 road-cess. 
The other terms are similar to those in 


XIX (b) and it may be mentioned that 


both XIX (6) and XIX (e) purport to have 
been given on account of the grantor's 
affection for the grantee. 

The zamindar Dorasinga Thevan died 
in July. 1883 and was succeeded by- his 
eldest son Periasawmi alias’ Udayana. 
Thevar. The efforts which were made to 
raise a loan ofa large sum of money on 
favourable terms so as to conveniently 


- discharge the numerous debt owing from 


the estate resulted in the arrangement: 
commonly spoken of as the European lease, 
whereby a European Syndicate advanced 
aloan of about 17 laks to the gamindar 
on condition that if should be liquidated - 
by their enjoying the zamindari for a 
term of 22-years. This was subsequently 
extended by 10 years, in consideration of 
a further advance. As the law relating 
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to the powers of the holder of an impartible 
estate was even then not considered freé 
from doubt, the European lessees desired 
that the zamindar’s younger brothers 
should assure them that the lease arrang- 
ment would be accepted by the brotLers as 
binding upon themselves. This circum- 
stance is pi some importance as it is relied 
on by the plaintiff to show the reason and 
the occasion for the grant of the suit village 
to Vadugayya Thevar at this time. As 
already stated, the previous zamindar had 
expressed a desire that Vadugayya should 
be given Rs. 1,200 per annum in addition 
to Thiruvalur. Judging from the road-cegss 
of Rs. 24 provided for in Ex. XIX (c) 
Thavasikudi would not at that time have 
sufficed to secure anything like Rs. 1,200 
to Vadugayya Thevar. Now that the eldest 
brother was giving away the whole zamin- 
dari to the European lessees for a long 
time, it was only natural that Vadugayya 


sbouid have claimed a further provision’ 


fur himself; and the requisition of the 
-Kuropean lessees that all the brothers 
should join in assuring the validity and 
binding character of the lease would have 
-given him a convenient opportunity for 
insisting upon his claim being satisfied. 

A point was sought to be suggested 
before us, based apparently upon the print 
of Ex. B-2 in the records, that Vadugayya 
Thevar had not in fact joined in giving 
the assurance and hence there is no force 
in this last argument of probability. No 
such point seems to have been raised 
in the Court below. and Ex: B-2 is some- 
what misleading. The lease was drawn up 
bothin English and in Tamil and both the 
copies seem to have been registered. The 
signature sheet in the English copy is 
not found in the copy now. on record, 
but it is resonably clear frum the Registrar's 
endorsement on the English copy that 
Vadugayya must have joined in giving 
the assurance. The assurance is expressly 
provided for in cl. (31) of the lease and it 
is hardly likely that the European lessees 
would not have insisted on Vadugayya 
signing the document in token of his being 
bound by that assurance. 

-~ The. scheme of Ex. B-2, the European 
lease, was that the lessees should enjoy 
the whole zamindari, but by cl. (25) it was 
provided that 

“the leases given to the utrine brothers, ete., of 
the zamindar mentioned in schedule © are not to 
be interfered with by the (European) lessees 
beyond collecting the porupus or rent already fixed 
on their respective leases.” . 


Schedule O is headed “List of Pannai 
171—57 & 58 
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lands, ` ete, allotted Villagewar and 
Endalwar, for the maintenance of the 
relatives” of the zamindar; and in that 
schedule we find that, against Vadugayyas 
name the suit village Kiranur is mention- 
ed in addition to Tiruvalar and Thavasikudi. 
Tais prima facie supports the plaintiff's 
contention that about this time there must 
have been an arrangement between the 
zamindar and Vadugayya by which 
Kiralur was allotted for the latter's main- 
lenance. On behalfof the appellant, the 
learned Advocate-General suggested that 
the reference may possibly be to the term 
lease Ex. A. It is not possible to accept 
to this suggestion. The term lease was 
not in favour of Vadugayya at all and 
much less wasit an allotment for mainten- 
ance. It is true that Vadugayya’s mother 
when’ she obtained an assignment under 
Exs. A-1 and A-2 of the remainder of that 
term gave it to Vadugayya but as 
Vadugayya had parted witn it in 1886 
under Hx. A-3 he had no interest init on 
the date of Ex. B-2: The prima facie 
inference in plaintifi’s favour arising frum 
schedule (e) of Ex. B-2 cannot, therefore, be 
held to have been rebutted. 

The subsequent conduct of Vadugayya’s 
widow on the one hand and ofthe zamin- 
daron the other, is more consistent with 
the truth of the arrangement than other- 
wise. In Hix. D executed on April 27, 1889, 
Vadugayy's ‘widow specifically refers to 
Kirnur having been granted permanently 
to ner husband and having been on 
that account excluded from the European 
lease.. [tis scarcely likely that this lady 
living in Sivaganga: itself would have so 
openly and formally made mention of 
suca au arrangment and purported to 
grant a lease of her soa's interest there- 
under, if toe arrangment was unurue. 
The zamindar was all in allin Sivaganga 
and she could not have thought that such 
an assertion by her would not come to the 
zamindar’s: notice. As will be snown later 
on, when the claim did come to the 
zamindar’s notice in 1895, he did not think 
fit openly to repudiate it but merely tried to 
circumvent it. 

It has been urged on behalf of the 
appellants that if suco au arrangement 
had been made, it would, in all prub- 
ability,; have been embodied in a formal 
document; and reference was made in 
this connection to documents having been 
executed in favour of other persons. One 
possible explanation is that Vadugayya 
died in Septmber 1857, and there was 
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hardly time for him to insist upon a docu- 
. ment. On`the other hand, in view of the 
express reference in -schedule C to the 
European lease, it. might not have oc- 
curred to -him at all that the arrange- 
ment could be denied merely by reason 
of the absence of a document to evi- 
dence it. As pointed-outin paras. 59 and 
60 of the lower Court’s judgment, there 
are other instances among the villages 
specified in this schedule, where undoubted 
grants are not evidenced by any document. 
Exhibits W and W-1 relied on in this connec- 
tion do not throw much light on this 
question. Itsomehow happened that it is 
only under these documents executed so 
late as in 1889 that the villages required 
to be given to Delhi Batcha and 
Mathuraiswami by their father under his 
will Ex. N came to be given. They were 
not referred to in the first European 
lease and hence a formal document and an 
express reference to the matter in the 
supplemental European lease might have 
been deemed advisable. We concur in the 
learned Judge's conclusion that the grant 
of the suit village to Vadugayya Thevar, on 
the terms alleged in para. 6 of the plaint is 
true in fact. 

Proceeding now with the narration of 
events as they bear on the other questions 
raised in the case, Vadugayya’s widow died 
somewhere: about 1889 andthe zamindar 
applied to get himself appointed as 
guardian of the person and property of the 
three minor sons of Vadugayya. For 
reasons which it is not possible to gather 
from the present record, this attempt 
was resisted by the maternal relations 
of the minors and a maternal uncle 
(P. W. No. 10) anda stranger were ultimate- 
ly appointed guardians. It is not unlikely, 
as surmised by the learned Subordinate 
Judge, that this caused some chagrin to 
the zamindar; and that will, in some 
measure, explain his further moves in 
respect of the suit village. When the 
term under Ex. A came to an end in 
June, 1895, the zamindar tried to enter 
upon. possession of this village. [t is 
difficult to believe that he would have 
honestly thought that he had a right to do 
so, for even on the assumption that the 
story of the permanent grant of this 
village to Vadugayya is -not true, it was 
the European lessees that would have 
been entitled to deal with it, because the 
exception in schedule O to their lease read 
with cl. (25), limited their rights in the 


suit village only so long as tke lease to 
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Vadugayya's ` branch continued.’ It is 
therefore, not unreasonable to assume that 
the zamindar's interference must have been 
dictated by other reasons. On the other 
hand he cwld scarcely, have ventured 
openly to assent his rights in the face 


of any determined attitude that - the 
European lessees might takes; in the 
matter He accordingly began by pursuad- 


ing some of the ryots in the village to side 
with him and execute muchalika (Ex. II), 
purporting to act on behalf of all the ryots. 
The -correspondence that passed between 
him andthe village officers at this time 
shows that he sought their aid in reducing 
the village into possession. Krishnan 
Chetti who for a small consideration had 
obtained under Ex. D the right to con- 
tinue in possession for 14 years from 
July 1895, was shrewd enough to know 
the weak point in the zamindar’s case, 
and he managed to get from the European 
lessees a lease, Ex. I, in the name of his 
natural brother The argument advanced 
on behalf of the appellant that this assere 
tion of right by the European lessees 
negatives the truth of the alleged per- 
petual grant of 1887 has very little force; 
on the other hand the fact that the 
European lessees executed Ex. I for the 
same poruppu of Rs. 800 payable under 
the alleged perpetual grant and never 
attempted to claim anything like a full 
rent probabilises the story of the mainten- 
ance grant. We agree with the learned 
Subordinate Judge that this was only a 
move on the part of Krishnan Chetti to 
checkmate the zamindar in his attempts to 
take possession of the village. 

Once Krishnan Chetti had armed himself 
with Ex.I, the zgamindar who dared not 
assert any claim as against the European 
lessees had to come to terms with Krishnan 
Chetti; hence we find 4 :four) documents 
coming into existence in March, 1896. It 
is sufficient to refer here to two of them 
Ex. 1 (a) and Ex. D-3. The zamindari 
account Ex, L and Krishnan Chetti's 


_-accounts Ex. H, whose reliability there is 


no reason to doubt, establish that Krishnan 
Chetti on the one side and the zamindar 
acting in the interests of his daughter 
Vengu Nachiar on the other side, were the 
real parlies to these documents, though 
Ex. l (a; purports to be between Vengu 
Nachiar and Sivachidambara, the natural 
brother of Krishnan Chetti and D-3 pur- 
ports tobe between Krishnan Chetti and 
Krishna Raju, a servant of the zamindar. 
It is clear that Krishnan Chetti received 
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a consolidated sum of Rs. 7,500 as con- 
sideration for all these four documents and 
left the field free for the zamindar. 

_ From Ex.1 (a) as well as from Ex. L, 
it would appear that these transactions of 
March 29, 1896, must have been intended 
by the zamindar almost from the beginning 


‘for the benefit of his daughter Vengu 


Nachiar. But it is not possibleto say if 
ever she got directly into possession or 
management. The zamindari accounts filed 


in the case suggest that the actual 
management of the village was looked 
alter by the zamindar's men. In a written 
statement tiled by Vengu Nachiar in 


` January 1913 (Ex. P), she stated thatthe 


zamindar gave this village to her perma- 
nently in September, 1896, but the acquisi- 
tion under Ex. D-3 as well as under Ex. 1 
(a) was only of a short-term interes: and 
this is all that she supported to mortgage 
under Ex. II to the Ist defendant and his 
elder brother. For reasons which will 
presentiy appear, care was taken in Bx. ILL 
to refer only to the right obtained under 
Ex. 1 (a) and not to the right under D-3. 
It is not disputed that the Ist defendant 
has been in possession since the date of 
Ex. UL. After the institution of this suit 


he obtained from the Court of Wards, . 


acting on behalf of the present zamindar, 
a fresh lease of thesuit village under Ex. IV 
for a term of 13 years; but it is un- 
necessary to make any further reference to 
this transaction as it cannot affect the 
determination of the suit. 

On the facts above stated, it has been 
contended on behalf of the appellants that 
the title, if any, of the plaintiff and his 
assignor has been extinguished by adverse 
possession, as Vengu Nachiar and the Ist 
defendant ‘have all along ignored the 


` alleged right of Krishnan Chetti and the 


Plaintiff's assignor. On the other hand it 
has been contended on behalf of the res 
pondent that even if the alleged perma- 
nent grant for maintenance should be held 
to be untrue in fact or inoperative in law, 
the plaintiff's assignor must be held to have 
acquired a title by adverse possession 
and that the Ist defendant is, in any 
event, estopped from denying the title 
of the plaintiff's assignor without surrender- 
ing possession. We are unable to accede to 
any of these contentions, 

Dealing trst with the appellants’ conten- 
tion it must at the outset be observed 
that there is a considerable body of au- 
thority to the effect that possession by 
a stranger should not be held to be 
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adverse to a lessor as long as there is 
a term outstanding because the lessor 
would not prima facie be entitled to sue 
for possession before the expiry of the 
term. (See the discussion in pages 1633 to 
1656 of Mitras Limitation, 6th Edition). 
Tne observations in Ambalavanu Chetty v. 
Singaravely Udayar (12) must be under- 
stood in the light of the fact that the 
lease in that case was one from year to 
year and not for a definite term (see 
page 621*). Assuming, however, that a lessor 
could sue a stranger for possession and, 
therefore, the slranger’s possession could 
become adverse to the lessor, in cases in 
which the tenant has been dispossessed 
by the stranger under aclaim hostile both 
to the tenant and to the lessor, the facts of 
the present case will not suffice to attract 
operation of that rule. Whatever the 
motives or intentions of the zamindar 
might have been, he preferred to acquire 
the rights of Krishnan Chetti even under 
Ex. D and was in that sense in posses- 
sion as an assignee of the term. The 
fact that Vengu Nachiar was a party 
only to Ex. 1 (a) and not to D-3 and pur- 
ported in Ex, III to claim only under 1 
(a) and made no reference to D-3 cannot in 
law affect the true position. As already 
stated, it is clear from the documentary 
evidence, andthe probabilities of the case 
that the rights under Ex. Das well as the 
vigots under Ex. 1 were acquired by the 
zamindar for the benefit of Vengu Nachiar 
and if any suit for possession had been 
instituted by Krishnan Chetti or the plaint- 
iff's assignor against Vengu Nachiar or 
her assignees, it could certainly have been 
met by setting up the rights under Ex. D-3, 
The observations in Periya Atya Ambalam 
v. Shunmugasundaram (13) and Yamuna 
Bai Narayan v. Logamanna Basanna, 
52 Ind. Cas. 770 (14) could be invoked only 
if there had been a trespass against or un- 
lawful interference with the tenants’ posses- 
gion and not where the tenants’ rights are ac- 
quired by a third person. 

In support of the plea of estoppel the 
respondent contends tnat Krishnan Ghetti, 
who had taken Ex. D would be estopped 
from denying his lessor’s title and that 
Vengu Nachiar being the real assignee 
under Ex. D-3, she aud the Ist defendant 

(12) (1912) M W N 669; lu Ind. Oas. 146. 

(13) 38 M 903; 22 Ind. Cas. 615; A I R 1915 Mat. 
334; 26 ML J 140,1 L W119; 15 M L T112; (19114) 
M WN 417 (F B). 

(14) 52 Ind. Cas. 770; A I R 1919 Bom. 49; 21 Bom, 
L R 820. 


*Page of (1912) M. W. N.—{ Ed]. 
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claiming under her could bein no better 
pesition. In dealing with this question it 
must be remembered that the plea of 
estoppel is material ‘only in the -view that 
the alleged maintenance grant is not true 
and operative for ‘otherwise the plaintiff 
can succeed on the title itself. If the grant 
is not true or operative in law, the title 
must in July, 1895, be. deemed to have 
vested either in the zamindar or in the 
European lessees. If Krishnan Chetti 
obtained possession under Ex. D and let 
the zamindar or Vengu Nachiar into pos- 
session under Ex. D-3, there will be con- 
siderable force in the plea of estoppel. 
The decisions of the Privy Council in 
Bilas Kunwar v. Desraj Ranjit Singh 
(15), Currimbhoy & Co., Ltd. v. Creet (16) 
and Pandit Chandrika Prasad v. B. B & 
C.I. Ry. Co., (17) deal with such a case. 
The respondent relies upon the decision of 
the majority in Venkata Chetti v. Aiyanna 
Goundan (18) and contends that the rule of 
estoppel as between landlord and tenant js 
not limited to cases where the tenant is let 
intO possession under a particular lease but 
may also apply to cases where a person exe- 
cutes a lease or otherwise attorns to a lessor. 
But the qualifications recognised by 
the learned Judges in that case clearly 
show that the rule cannot avail.the respon- 
dent in the present case. Under Ex. A-3 
Krishnan Chetti became the assignee of 
the rights under Ex. À and that. was the 
lease by the zamindar himself. Exhibit-A zA 
therefore, directed him to surrender posses- 
sion to the zamindar at the beginning, of 


July, 1895. Thè initial estoppel of anything 
was thus iu. favour of the zamindar and 
and it might well be contended that 


Krishnan Chetti’s duty was to surrender 
possession to. the zamindar of those 
validly Glaiming under him. Exhibit D 
though executed in 1889 and if the perma- 
nent grant there asserted on. behalf of 
adugayya's sons were true and valid, 


945; A I R1935 
ae 59; (19350 WN 379; (1935). R D 165; (1935) 
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Krishnan Chetti could have continued in 
possession under it even after the expiry 
of the term under Ex. A. But on . the — 
assumption thatthe lessora under Hx. D 

had no title, the position would be that 
Krishnan Chetti had merely entered into 
a contract of lease under the mistaken 
impression that Vadugayya’s sons had a 


. title.. When the time came for the - lease 


to take effect, he became aware. that his. 
lessors had no title and accordingly took 
Ex. I fromthe European lessees. There 
is one error in the judgment of the learned 
Subordinate Judge in this connection. 
He observes that Krishnan Ohetti attorned 
to the sons of Vadugayya. As stated already 
no rent was payable under Ex. D to the 
sons of Vadugayya and beyond the taking 
of Ex. D and its subsequent assignment 
by D-3, the record shows no other act which 
can be consirued as amounting to an 
attornment by Krishnan Chetti to Vadu- 
gayyassons. The lease which Krishnan 
Chetti took under Ex. I from the European 
lessees naturally provided that on the 
expiry of its term he must give up posses- 
sion to the zaminiar. In these circum- 
stances there seems to be noscope for the 
application of the rule of estoppel as bet- 
ween Krishnan Chetti and Vadugayya's 
sons. He may well plead that be took 
a mistake as to lessor's title; 
at the worst, he may plead a constructive 
eviction by title paramount and it isim- 
material that he did not actually surrender 
the possession which he obtained under 
A-3 and not under D (See .Alaga Pillai v. 
Ramaswami Thevan (19). 

Buteven assuming for .the sake of 
argument, that there may be. estoppel 
as between Krishnan Chetti and Vadugay- 
ya's sons, it does not necessarily follow that 
the same estoppel will bind Vengu 
Nachiar and those claiming under ber. As 
stated already, care had been taken to 
make Vengu Nachiar a party caly to 
Ex. 1 (a) under which the right obtained - 
under the Murupean lessees was assigned. 
The fact that asa possible weapon of ` de- 
fence the zamindar, acting in the interests 
of Vengu Nachiar, took care to buy upan 
clim that Krishnan Chetti .might ` have. 
under Ex. D, cannot þe | held to“ bring 
Vengu Nachiar into privity with -Vadu- 
gayyas sons soas to create an estoppel . 
between them In D-3. the --parties took 
care to say that. Vadngayya: was 
“said to be a lessee” of Kiranur: It 


(19) 49 ML J 742; 91 Ind. Cas. 1024; A I R1926 
Mad, 187; (1925) M W N 878; 23L W 296. 
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may Ue that between July, 1895, and 
March, 1896, there was something like a 
scramble for possession between the 
zamindar and Krishnan Chetti and the 
story now put forward on behalf of the 
defence that the zamindar was in possession 
hostilely to Krishnan Chetti even before 
the date of D-3 and 1 (a) may not be 
wholly true. The lands were in the oc- 
cupation of tenants and each was trying 
to collect such rent as he could. In this 
sense it may even beheld that p-ssession 
passed only in March, 1896, from Krishnan 
Chetii to the zamindar or to Vengu 
Nachiar. But it isnot correct to assume 
that Krishnan Chetti’s possession between 
July, 1895, and March, 1896, was only in the 
character of lessee from Vadugayya’s scns 
becanse be had also obtained Ex. 1 from 
the European lessees thoughin his bro- 
ther’s name. There is even less justifi- 
cation for assuming that Vengu Nachiar 
obtained possession’in March 1896 ina 
right traceable.to the title of Vadugayya's 
sons as Jessors notwithstanding the fact 
that she took care to obtain an assignment 
only of the rights under Ex. 1 and never 
claimed torely on any title acquired under 
D-3. Pressed to its logical result, the 
respondents’ argument would bind Vengu 
Nachiar and the defendant No.1 bya 
two-fold estoppel, one in favour of the 
plaintiffs assignor andthe otherin favour 
of the zamindar and the European lessees 
the question of title will thus in effect be 
set at large. 

The plea of title by adverse possession 
put forward on behalfof the respondent 


also restson the assumption that Vengu. 


Nachiar and the lst defendant must be 
deemed to have held possession from 
1896 on behalf of Vadugayya’s sons For 
the reasons given in dealing with the 
question of estoppel, we are unable to ac- 
cep: this assumption and this claim of 
title in the plaintiff by adverse possession 
is accordingly untenable. The appellants’ 
" plea of jus tertii rests upon the execution 
of Ex. XIV in August 1900 by Pattanachami, 
one of the sons of Vadugayya and of 
Ex. XV in March 1901 by the plaintiffs 
vendor Singa Dorai, conveying their shares 
inthe suit village to their father-in-law 
and wife, respectively, The alienees under 
these documents never came forward 
to assert any rights thereunder and the 
documents have remained paper transac- 
tions.. The -learned . Subordinate Judge 
as also held that the aliemations, were 
invalid as the executants were minors 
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at the time. For proof of their age, 
he has mainly relied upon the statement 
of their age in Ex. D. The learned Advo- 
cate-General has questioned the correctness 
of the statementain Ex. D on the strength 
of the evidence of P. W. No. 10. Tt does 
not seem to us right toread that evidence 
as meaning-that the age was given by a 
clerk. The recitals said to have been given 
by a clerk must refer tothe terms of the 
document. As to the calculation 
based upon the witnesses’ statement 
thatthere was a difference of 2 or 24 years 
between the first two sons, we do not think 
much importance ought to be attached to 
a vague statement of that kind when the 
witnesses’ recollection is far from precise 
as shown by the fact that the first stated 
the age of Singa Dorai to be 5 at the time 


‘of ix. D and had later on to correct him- 


self when he found that according to the 
horoscope Ex. J-2 the age of the last boy 
must have been about 64 years at the time of 
Ex. D. The age of the last boy must have 
been about 64 years atthe time of Ex. D. 
The age of thelast boy as given in Ex. D 
corresponds to his age as per the horoscope 
of J-2, when this is so, we see no reason 
for thinking that the statement of the ages 
of the other two boys in Ex. D is not 
correct. The plea of jus terti? was, therefore, 
righly overuled by the learned Subordinate 
Judge. 

It remains to deal with one more ques- 
tion of law, raised en behalf of the appel- 
lants. It has been contended that even if 
the arrangement alleged in the plaint be 
true, in fact, if is inoperative in law as 
it has not been embodiedin a registered 
deed, as required by s. 105 of the Transfer 
of Property Act. The Court below has 
held and it has been maintained bafore us 
on behalf of the respondent that the 
arrangement, though subject to the pay- 
ment of a poruppu is nota lease within 
themeaning of s. 105 because the main- 
tenance of Vadugayya was the considera- 
tion, therefor, and the transaction isin 
substance a grant subject to a burden. 
In addition to Madam Pillai yv. Badrakala 
Ammal (8) (relied on before the lower 
Jourt) respondents, learned Counsel has 
drawn our attention to the decision in 
Zamindar of Polavaram v. Maharaja of 
Pithapuram (5) by way of analogy. The 
learned Advocate-General replies that 
even taking these decisions to be correct 
they do not really touch the present ques- 
tion because the definition of a lease is not 
restricted to cases where a price is paid; 


-454 


he argues that the idea of making a pro- 
Vision for maintenance can at best only 
Constitute the motive for the arrangement 
and if the parties choose to adopt a form 
of arrangement which falls within the 
definition of alease in the Transfer of 
Property Act, the forms prescribed by law 
must be followed. He relies on the fact 
that the plaint itself speaks of the interest 
inthe nature of a perpetual lease: and 
the . admitted reservation of poruppu is, 
according to him, indistinguishable from 
` @ reservation of ‘rent’ though it may be a 

favourable rent. 

As we propose to refer this question to a 
Full Bench for an authoritative decision 
onthe point which is bare of authority, it is 
not necessary todo more than to indicate 
some of the considerations that may bear 
on the decision of the question. It may 
not -be correct tospeak of “maintenance” 
only asa motive in this case. The grantor 
was the holder of an 
and the grantee was his brother for whose 
maintenance the zamindar was bound to 
make provision both as matter of law and 
-under. the terms of his father’s will. 
“Maintenance” would, therefore, be part of 
the “consideration” for the transfer and 
the question will, therefore arise, on the 
analogy ofthe decisions in Madam Pillai 
.v. Badrakali Ammal (3) and Zamindar 
of Polavaram v. Maharaja of Pithapuram 
(5) whether a transaction for which the 
‘consideration’ is something ın addition 
to the categories specifiedin s.105 of will 
fall under that section. Further, that sec- 
tion speaks of a transfer “in consideration 
of" “money paid or promised, etc., could it 
have been intended to apply toa transac- 
tion whose avowed purpose in the pro- 
_ vision of “maintenance” and a poruppu 
-is fixed apparently because the village set 
apart forthe purpose yields more - than 
the proposed maintenance amount? The 
provisions of Ex.N are significant ia thig 
connection, as showing that’ this is just the 
kind of arrangement that the father con’ 
templated being madefor the maintenance 
of the Junior sons. Undue stress ought 
not to. be laid on the description of the 
tenure, in the plaint and in some of the 
documents as a perpetual lease tke suit 
transaction was admittedly oral and could 
at the inception have borne no particular 
description. The description perpetual 
lease might have been used for want 
of any cther compendious expression by 
which a tenure of tLe kind intended could 
be referred to. On the other hand para, 
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speaks of the village 
having been granted absolutely’ on 
perpetual lease aud when one turns to 
documents like Ex. XIX (b) and XIX () 
it will be noticed that the arrangement is 
stated to have been made on account of 
the great affection that the grantor bore 
tothe grantee and the language of con- 
veyance employed in these documents, 
viz., that the grantee his heirs and assignees 
should enjoy the village from son to 
grandson and soon with powers of gift, 
sale, exchange, etc., with Asta Bogha Das 
Swamyam, etc., treasures, minerals and so 
on,i8s more apposite to an absolute grant 
except for the reservation ofa poruppy. 
than to the creation of a lease in the ordin- 
ary sense. As between the zamindar and 
his son or brothers, it is mot ordinarily to 
be assumed thatthe relationship of land- 
lord. and tenant was intended to be 
constituted. i 


6 of the plaint 


The reference to poruppu in these 
transactions remains to be dealt with. 
It may not always be accurate to 
translate itas rent in the sense in which 
that term is-known to the Law of landlord 
and‘ tenant. Itis one of the anamolies of 
Indian Law that in the attempt to translate 
vernacular terms into Corresponding 
English equivalents, the connotations of 
the words in the English Law are un- 
conscicusly imported. For instance the 
inappropriateness of defining the- relation- 
ship between a zamindar and his ryot 
law of landlord and 
tenant has often been pointed out and yet 
the payment made by the ryot to the 
zamindar still continues to be spoken 
ofasrent. In Maharaja of Vizanagaram 
v. Collector of Viziagapatam (20) Sir 
John Wallis, referring to nams held 
subject to payment of Jodi, Kattubadi or 
poruppu speaks of the payment asa small 
rent and describes the tenures as being 
of the character of a permanent lease. It 
may be right enough to hold that-such’ 
tenure-holders are not owners or proprietors 
within the meaning of Madras Act I of 1876; 
but with all respect, it will not be correct 
to assimilate the position of the grantor 
and the grantee in such cases to that of 
landlord and tenant. In the Indian Law 
under-tenure is not the same as tenancy. 


‘the learned Advocate-General relied on 


(20) 38 M 1128 at p. 1130; 25 Ind. Cas, 780; A IR 
1915 Mad. 535; 1 L W 635; (1914) M W N 610; 27M L 
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the decision of the Judicial Committee in 
Maharajah of Jeypure v. Rukmini Pattamah 
Devi Garu (21) as an instance where their 
Lordships have applied the principle of 
law of ‘forfeiture’ to similar tenure thereby 
indicating that they regarded the relation- 
ship as one of landlord and tenant. 


be observed that in that case the rent 


reserved was in their Lordships’ opinion | 


the principal matter see p. 601*} and after 
all they say (at p. 600*) that they went at 
length into this-aspect of the law of for- 
feiture, though it had not been raised in 
India, only because it was argued with 
much insistence at the Bar. As they found 
against the alleged denial of title, it ought 
not to be assumed that they would have 
applied the law of landlord and tenant to 
the case. The other portion of their Lord- 
ships’ judgment where reference is made 
to Forbes v. Meer Muhammad Tuquee (22), 
relates to what are known as grants bur- 
dened with a service. Even in such cases, 
the grantor is allowed a right of resump- 
tion in cases of contumacious refusal of 
service, but such ‘resumption’ is not identi- 
cal with the ‘forfeiture’ known to the liw 
of landlord and tenant 

Poruppu is defined in Wilson's Glossary 
as a low or quitrent levied from lands 
originally granted in inam or rent-free. 
Its connotation is thus not identical with 
that of ‘rent’ in the law of landlord and 
tenant. (See also Nelson's Madura Manual, 
Part IVs pp. 39, 121, 139, 140 and 191). The 
cases in Vizianagaram Maharaja v. Surya- 
narayana (23) and Vizianagaram Maharaja 
V. Sitaramaraju (24), show that it was not 
uncommon for zamindars in this Presidency 
to insist. on a payment of kattubadi by 
grantees of tnams from a prior zamindar. 
Tne tenure in such cases will be an inam 
and not a tenancy. Whetheras a matter 
of Sentiment or asa result of the supposed 
prohibition against alienation in the Perma: 
nent Settlement Regulation grants whether 
by way of Teward for past services or by 
way of maintenance were sometimes made 
-in the southern zamindaris not by an abso- 
lute alienation but by the creation of an 
under-tenure. In such cases provision was 


an LW 381; 46 1 A 109 (P 0). 
438; 14 W R28;5 BL . 
ar; ae on (P 0). R 529; 2 Suther 
) 1:131 A32; | 
193 (È 0). 4 Sar 696; 10 Ind. Jur. 
(24) 19 M 100. ` 
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sometimes made for the payment of a 
poruppu to cover the peishcush on the vil- 
lage granted (see Venkateswara Ettiappa 
Naicker v. Alagoo Noottoo Servagaran (25), 
see also Hx. W-1 in the present case where 
the poruppu was fixed at the Nijudhi 
or assessment for the alienated village ; 
see also Fischer v. Seeretary of State for 
India in Counsel (26), where the terms of 
Ex. Din that case are set out and the 
way that document was construed by the 
Privy Council in Robert Fisher V. Secretary 
of State for India in Council (27). Relying 
on the statementin para 6, under the title 
‘Family arrangements’ in Halsbury’s Laws 
of England, Vol. 15, the learned Advocate- 
General contended that by calliag a tran- 
saction a ‘family arrangement’ the require- 
ments of the law as to necessary formali- 
ties cannot be dispensed with. Bnt unlike 
the Statute of Frauds, the Transfer of Pro- 
perty Act adopts it asa general principle 
in s. 9, that a transfer may be made without 
writing in every case in which a writing 
is not expressly required by law. Hence, 
the question in this. country has always 
been whether the transaction under consi- 
deration falls within one or other of the 
particular categories specified in the vari- 
ous chapters of that Act. 

I concur with my learned brother in 
referring this question of law, in the terms 
stated in his judgment, for the opinion of a 
Full Bench. 





This -appeal came on for hearing in pur- 
suance of the above orderof a reference to 
a Full Bench. 

The Advocate-General, for the 2nd Appel- 
lant. 

Mr. V. Ramaswami, for the 3rd Appel- 
lant. 

Mr. V. Subramania Ayyar, for the 2nd 


Respondent. 

OPINION 

Varadacharliar, J.— My answer to 
the question referred is that the trans- 
action does not constitute a leage 
within the meaning of s. 105 of the Trans- 
fer of Property Act and is, therefore, effec- 
tive though oral. The reasons in support 
of this conclusion have been set forth in 


` the concluding portion of the judgment 


delivered by me when referring the ques- 
tion toa Full Bench and I have very little 
toadd. The learned Advocate-General laid 

(25, 8M IA 327 at pp. 330, 331; 4 W R 78; 
1 Suther 440; 1 Sar 783 (P 0). 

(26) 19 M 292 at p. 297. 

G7 22 M 270 at pp. 2°3, 285; 26 I A 16; 7 Sar 459; 
3 OW N 161 (P O). i 
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some stress onthe fact that the decision in 
Zamindar of Palavaram v. Maharaja of 
Pithapuram (5), referred to by me in that 
judgment has since been reversed by the 
Judicial Committee in Zamindar of Pala- 
varam v. Maharaja of Pittapur (23). This 
does not affect the basis of my judgment, 
because as I understand their Lordships’ 
decision, they do not exp:ess disapproval 
of the principle of law applied by the 
High Court in Zamindar of Palavaram. v. 
Maharaja of Pithapuram (5), as derivable 
from the judgment of the Full Bench in 
Madam Pillai v. Badrakali Ammal (3). The 
Judicial Committee hold that on the facts 
of the case before them it was not reason- 
able to hold that there was any other con- 
. Sideration in addition.to the price fixed 
for the sale. The High Court held that the 
promise: by the vendes not to question the 
validity of the execution sale under which 
the vendor had purchased other properties 
as well constituted an additional item of 
consideration. But the Judicial Committee 
` pointed out that as the period of 30 days 
_ allowed by law for questioning the execution 
sale had already expired “this promise was 
valueless’. Their further observation that 
at best the promise only resembled other 
covenants which any sale may contain has 
no bearing upon the present case. It is 


sufficient to say that in winding up the 


discussion of this question, their Lordships’ 
emphasise the fact that both parties intend- 
ed the transaction in question to be a sale 
_and “in substance it was nothing but a 
sale.’ Applying this test, I am unable to 
hold that the transaction now before us 
was intended hy the parties to be a lease 
` or was in substance a lease. 

Pandarang Row, J.—I agree. 
_ Burn, J.—I find considerable difficulty 
in answering the question in the form in 
which it has been propounded. It does not 
Beem to me to be possible to state the ans- 
wer tothe question in general terms. It 
seems. tome quite conceivable that the 
transfer of the right to enjoy immovable 
property in perpetuity made by the holder 
_ of an impartible zamindari to a junior mem- 
ber on terms, oriu pursuance of an arrange» 
ment, that the junior member will give up 
all.claims for present or future- mainte- 
nance and will pay annually tothe zamindar 
a sun) re money sp tte ag ae to a lease 
within the meaning ofthe Tra 

28)-59 M 910; 163 Ind Cas. 4; AI Lert on 
1936 O L R 354; 1936 A L R589: 2 B R658; 63 OLJ 
EA bral Vg ear te te 
631 A 304; 9RPOM PO) EA ener 
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perty Act, so as tobe without efect unless 
in writing registered. I see much force in 
the contention of the learned Advocate- - 
General that if a transaction is in fact a 
lease as defined ins. 105 of the Transfer 
of Property Act, the requirements of the 
law regarding ‘registration cannot be evad- - 
ed merely by calling it a family arrange- 
ment. Ithink the answer would have to 
vary in accordance with the circumstances 
of each case. It seems tome not impos- 


‘sible to imagine a case of a junior member 


of a family of the holder of an impartible 
zamindari who might be himself interest- 
ed in agriculture. Lf the holder -of the 
zamindari transferred to hima portion of 
the zamindari in consideration of a premium 
with or without an annual rent reserved, 


‘one condition being that the junior member 


should withdraw his claim for maintenance, 


‘such a transaction might very well be -a 


lease. The question, however, was argued 
before us with reference to the facts of the 
particular case and considering it from that 
point of view, I have no difficulty in holding ~ 
that the transaction in question was not 
a lease within the meaning.of s. 105 of the 
Transfer of Property Act. I do not think 
the learned Advocate-General was right in 
contending that the provision of mainte- 
nance was merely the motive for the trans- 
action. It appears to me that the transaction 
was in its essence a provision for mainte- 
nance forthe junior member. It is found 
as afact that the amount of the poruppu 
or quit-rent was due to the mere accident 
that the annual value of the village granted 
happened to be Rs. 800 more than the 
amount thought suitable for the mainte- 
nance of the juniormember. In other words 
the payment of the poruppu was not the 
consideratio: for the grant to the junior 
member of the right tc enjoy the village. 
On the facts found it seems to me quite 
clear that the zamindar was concerned 
sclely with the provision of maintenance 
and was not takinga lease. Ifthe annual 
income from the village had been estimat- 
ed at precisely Rs. 1,200, there would have 
been no question of poruppu and it would 
have been impossible to suggest that the 
transaction was a lease. The transaction ap- 
pears to me tobe in its essence of the 
nature ofa grant of the inam land. . The 
facts deducible from the documents which 
were executed in the case of the other mem- 
bers of the family, indicate that the zamin- 
dar considered himself to be making an 
out and out grant rather than a lease. — 
A.D. Order accordingly. 
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* PATNA HIGH COURT 
Civil Appeal No. 611 of 1934 
April 14,1937 ` ` 
AGARWALA AND MADAN, JJ. 
Mahant RAMDHAN PURI- | aia 


APPELLANT | 
VETSUS 


i i 
Musammat PARBATI KUAR anp OTHERS — 

DEFENDANTS—RESPONDENTS. |- 
Hindu Law-—Religious endowment-—-Alienation 
| of math property, not for legal necessity, by previous 
"mahant who in a suit agreeing to hold such aliena» 
tion valid—Such.agreement whether binding on his 
successor—Successor, if entitled to recover property 
alienated—Such compromise, if a bar to investiga- 
tion into original transaction of debts in suit 
brought by sueceeding mahant, 

Where ina suit the previous mahant agrees to 
hold certain alienation of math property as valid 
though the debt for which the alienations were made 
were without legal necessity, the compromise embody- 
ing such agreement is contrary to Hindu Law and is 
not binding on the succeeding mahant and he is 
entitled torecover the math property conveyed by 
euch compromise. a ae os 
” [Case-law réferred to.] ` 

Such a compromise cannot operate to prevent the 
ultimate investigation into the nature of the origi- 
nal transaction, which issue can be raised in a 
suit brought by the succeeding mahant within 12 
years of his succegsion to the math. 

C.A. from.the appellate decree of the 
Additional District Judge, Patna, dated May 


ð, 1934. 


. Messrs. Manohar Lal, N. K. Prasad II and 
hondhury Mathura Prasad, tor the Appel- 
ant. : 

Messrs. P. K. Sen and B.C Sinha, for the 

Respondents. ts 


Madan, J.—This second appeal is con- 
cerned with the indebtedness of a ‘math 
known as the Islampur math, situated in 
the Bihar Sub-Division of the Patna Dis- 
trict. The original debt, amounting to the 
sum of Rs. 3,000 was contracted by Mahant 
Madho Puri who died in the year 1912. His 
successor Mahant Mahabir Puri brought the 
total indebtedness up to the. sum of 


Rs. 12,000. In 1917 this mahant for the, 


satisfaction of this debt executed a per- 
manent mokarrari of village Chak Barai, 


-being one of the math properties, for a pre- - 
miam of Rs. 12,000 and an annual rental of ` 


Rs. 5. Hight annas of the mokarrari was 
in favour of defendants Nos. 1 to 4 or their 
predecessors-in-interest, four annas in 
favour of defendants Nos.5 to 7 and the 
remaining four annas was in favour of cer- 
‘tain Mahtos. Mahant Mahabir Puri abdi- 
cated.in 1919, and on, April 1, .1920, his 
successor Mahant Bed Narain Puri brought 
Title Suit No. 87 of 1920:in the Court of the. 


Second Subordinate Judge of Patna for 
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` cancellation of the mokarrari and recovery 


of possession over the property. 
On May 12, 1921, this suit ended in a 


. compromise whereby Bed Narain recovered 


an eight anndas share and left the remain- 
ing eight annas in possession of the three 
sets of mokarraridars on a rental of 


, Rs. 2-8-0 Out of the debt of Rs. 12,000 the 


sum. of Rs. 569 had been paid in cash and 
Rs. 580 had been paid as Government 
revenue, while the balance of Rs. 10,851, 
which appears to have been mostly covered 


. by usufructuary mortgages, had not been 


paid. Outofthis balance Bed Narain cone 
tracted to pay the sum of Rs 3,551 and the 
mokarraridars were to pay the balance of 
Rs. 7,301. There is some dispute as to whe- 
ther the mokarraridars did pay this balance 
or whether Bed Narain paid it, but this 
matter was not put in issue between the 
parties and’ has not been decided by the 
lower Courts. In the year 1926 Bed Narain 
abdicated and was succeeded by the present 
plaintiff Mahant Ramdhan Puri. The plain- 
tiff's case is that he approached the mokar- 
raridars and represented that their 
mokarrari was illegal with the result that 
the Mahtos gave up the two annas share 
which had been left to them after’ the com- 
promise. , 

In the year 1929 he brought the present 
suit against defendants Nos. 1 to7 in res- 
pect of the remaining six annas share on the 
ground that the loans, if really taken by the 
mahants, were not for justifiable necessity 
and were not binding on the math properties. 
Defendants Nos. 1 to 7 contested the snit on 
the ground that the loans were for legal 
necessity and for the benefit of the math. 
The Subordinate Judge, who tried the case 
held that only Rs. 1,200 out of the debts 
contracled by Mahabir and the sum of 
Rs. 580 paid as Government revenue had 
been proved to be for legal necessity. The 
Additional District Judge on appeal held 
that the sum of Rs. 3,000 borrowed by 
Madho and the sum of Rs, 580, Government 
revenue, were for legal necessity, but not the 
balance of the debt. Both Courts, however, 
dismissed the suit on the ground that the 
plaintiff was bound by the compromise 
entered into by Bed Narain. The plaintiff 
has, therefore, appealed to this Court. 

In Vidya Varuthi Thirtha v. Balusami 
Ayyar (1), the Frivy Council has dealt with 
the legal position of a mahant in regard to 

(1): 44 M831; 65 Ind, Cas. 161; A I R192 PC 
123; 48 I A 302; (1921) MW N 449; 41 ML J 346; 
3 UP LR (FO) 62; 15 LW 78; 30.M L T66;3P 
L T 215;. 26 OW N 537; 24 Bom. L R 629; 20A L 
J 497 (P O). 
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the math property. Their Lordships- while 
reviewing’ the various authorities on the 
point observed - that under Hindu Law a 
mahant is in no sense- a irustee in the Eng- 
lish sense of the term, but that he is a 
manager or custodian of the math property 
on behalf of the deity who is a Jjuristic 
entity vested with the capacity of receiv- 
ing gifts and holding a property. The prop- 
erty is not vested in the mahant ‘who is in 
the position of a life tenant. In these cir-, 
cumstances the power of a mahant to create 
an interest in math property so as to enure 
beyond his own lifetime or, to be more 
accurate, his own term of office, is limited 
to cases of unavoidable necessity. The 
mahant’s personal enjoyment of the prop 

erty is limited to such portion of the usu- 
fruct as accrues to him according to the 
custom and usage of the math. Even ifa 
lease created by a mahant and valid for his 
lifetime is adopted by his successor, the 
effect will be the creation of a new lease 
valid only during the successor’s term of 
office. In that case the suit which was 
brought by the transferees for recovery of 
possession over math property conveyed to 
them under a permanent lease was dismiss- 


In Palaniappa Cheity v. Devasikamony 
Pandara Sannadhi (2), their Lordships had 


observed that it was a breach of duty bya; 


mahant, unless constrained by an unavoid- 
able necessity, to grant a lease in per- 
petuity of debuttar landseven at a rental 
which was adequate at the time. Their 
Lordships while declining to give a precise 
definition, had given as instances of such 
necessity, the preservation of the estate 
from extinction by sequestration, and its 
defence against hostile litigation or from 
injury or deterioration by inundation. In 


`- the present case both Courts have held that 


the alienation was not for legal necessity or 
for the benefit of the math, and the only 
question that arises before us is what was the. 
effect of the compromise entered into in 
1921] by Mahant Bed Narain, the predeces- 
sor of the present plaintiff. Now this come 
promise which was recorded in the decree 
states that the plaintiff had filed the suit 
on the ground that the lease was without 
consideration and illegal, and that the de- 
fendants had claimed that the lease was 


‘valid and for consideration and had also 


denied that the property leased was de- 

(2) 40 M-709; 39 Ind. Cas, 722; AIR 1917 P O 
33; 44 I A 147,21 O WN 729; 15 A L J 435;1 P 
L W 697; 33 M LJd-i, 19 Bom. L R 567;22M L 
a eal N 507; 26 OL J 153,6 LW 292 
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butar land. Some witnesses had been 
examined for the plaintiff, and then owing 
to the uncertainty as tothe result of the suit 
and the loss: and harassment involved in 
the litigation, and after consultation with a 
local mohant, the parties had decided to 
compromise. It was accordingly agreed 
that the alienation should be held to be 
valid and that each side should take one 
half of the property and satisfy an agreed 
proportion of the debt. The compromise 
does not recite that the plaintiff had satis- 
fied himself that the debts werein fact in- 
curred for legal necessity nor does it recite 


` the necessities for the debts, and in thig 


litigation both Courts have found that the 
debts were not for legal necessity... It would 
appear, therefore, that the alienation agreed 
to by Bed Narain by means of this compro- 
mise was contrary to Hindu Law. Mr. Mano- 
har Lal for the plaintiff referred to the case 
in Kusadhaj Bhakta v. Broja Mohan Bhakta 
(3), where it is observed. with reference to 
a compromise decree that itis well settled 
that a contract between parties is -none the 
less a contract, because there is superadded 
to it a command of a Judge. Again in 
Anandi Lal v. Jagarnath ` Das (4), it was 
held that the Court was righi in refusing 
to record a compromise whereby a mahant 
agreed to alienate math property without 
légal and justifying necessity. In my 
opinion the principle of this ruling applies 
to the present case; and the -compromise 


.is not binding on the present plaintiff. The 


defendants also in that suit must be taken 
to have known that math property -could not 
be ‘permanently transferred except to un- 
avoidable necessity to be proved by them, 


_ and by entering into the compromise without 


such proof they took the risk that the 
debt might not be satisfied during the 
tenure of the office by Bed Narain or that 
the arrangement might not be accepted by - 
his successor. The present plaintiff has now 
sued for recovery of possession over the 
property conveyed, and in my Opinion he 
was entitled to do so. ee 

Dr. Sen for the defendants referred us 
to Niladri Sahu v Chaturbhuj Das (5). In. 
that case a mahani had borrowed from 
various sources at a high rate of 
interest, namely 24 per cent. with 
the result that an original debt of about 

(3) 19 O W N 1228; 31 Ind. Oas.13; AIR 1916 
Oal. 816; 430 217. . 

(4) 9 PLT 2h4; 106 Ind. Oas. 645. 

(5) 6 Pat. 139; 98 Ind. Cas. 576; A IR 1926 P O 
liz; 53 I A 253; (1926) M W N 857, 25 Bom. L R 
1418; 51 M LJ 822; 440 LJ494; 310 W N 221; 
25 AL J838 MLT 24;25 L W 736 (P ©). - 
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‘Rs. 9,000 had increased to Rs. 25,000. In 
these circumstances, inorder to relieve the 
pressure on the resources of the math he 
‘had re-borrowed Rs. 25,000 from the plain- 
iff at 12 per cent. interest. The High 
Court dismissed the suit on the ground that 
the. debts were not incurred for legal 
necessity, but the Privy Council held that 
even if the borrowing was unjustified, which 
it did not consider in that case to have 
been proved, still the immediate cause for 
the borrowing from the plaintiff was the 
math's’ necessity for obtaining relief from 
the burden which the heavy rate of interest 
had imposed. In this view of the case 
the plaintiff was held to be entitled to 
dec: ee. 


It is noticeable, however, that the order 


passed by their Lordships in that case was 
that a personal decree should be passed 
against the mahant, and that in default, 
enquiry should be held as. to the amount 
legitimately attributable to the endowment 
under Hindu Law and that a receiver should 
be appointed to manage the estate and 
make over the mahant’s share to the plain- 
tiff after payment of a maintenance allow- 
ance to the mahant. The decree was, there- 
fore, a personal decree against the mahant, 
and no question of alienating the math prop- 
erties appears to have arisen. In that 
case their Lordships referred to the earlier 
decision in Prosunno Kumari Debya v. 
Golab Chand Baboo (6), in which case two 
decrees had been passed against a former 
mahani in respect of a debt Leld to have 
been legitimately incurred, aud those de- 
crees were held to be binding on his succes- 
sor. In that case also the Privy Council 
-pointed out that decree had been passed, 
and in their opinion had rightly been passed, 
_ against the rents and profits of the debuitar 

lands, and that the question had not been 
raised whether the lands could be sold 
under the decrees. Neither of these cases 
gives support tothe proposition that a 
mahanit can by compromise alienate lands 
for debts not incurred for legal necessity, 
and merely to avoid the expense and trouble 
of proceeding with a suit which had been 
brought for setting aside the alienation. It 
is not recited in the compromise that in 
fact the mahant was unable to raise the 
funds necessary for carrying on a suit 
brought for recovery of a valuable property 
of the math. The compromise: may have 
had the effect of postponing the issue so 
far as the parties to the compromise were 


(6) 23 W R 253; 21 A 145;4 BUR 450: 3 Sither 
102; 3 Sar. 449. SN 
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concerned, but it could not operate to pre- 


vent the ultimate investigation into the 
nature of the original transaction, which 
issue has now been raised in a suit brought 
by the succeeding mahant within 12 
years of his succession to the math. I must 
hold that the compromise entered into by 
Bed Narain is no bar to such a suit. 
Another circumstance adverse to the 
defendants is that a large proportion of 
the debt payable under the compromise 
wasthe debt of the defendants themselves 
or their predecessors-in-interest. In Proe 
sunno Kumari Debya v. Golab Chand Biboo 
{6}, cited above, the Privy Council, while 
observing that actual pressure on the estate 
at the time of the loan is the matter to be 
considered, excluded the case where the 
danger arises from misconduct to which 


the lender himself has been a party. On 


this ground also, the defendants in my 
opinion are unable to take advantage from 
the compromise and the plaintiff's suit 
must succeed. As has already been observ- 
ed, the learned Additional District Judge 
held that legal necessity had been proved 
for the sum of Rs. 3,000 and Rs. 580 only 
out of the total debt. In the case of 
Rs. 3,000 he held that necessity*had been 
proved merely because the debt had been 
ratified by two succeeding mahants and on 
no other evidence. However this may be, 
it is reasonable to hold that these debts 
have been satisfied from the usufruct en- 
joyed by the defendants up to the year 1926, 
and no case arises for granting them an 
equitable relief in respect of these amounts. 
The result is that this appeal must be 
allowed and the plaintiff's suit must be de- 
creed. The mokarrari is set aside, andthe 
plaintiff is entitled to recover possession of 
the property in suit with costs throughout. 
Agarwala, J.—I agree. 
D. Appeal allowed. 
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OUDH CHIEF COURT. 
First Civil Appeal No. 22 of 1937 
September 8, 1937 
Zla-UL HASAN AND SMITA, JJ. 
Nawab KHURSHED JAHAN BEGAM 
AND OTAERS—P LAINTIFFS— APPELLANTS 
VETSUS 
Nawab SARDAR ALI KHAN AND OTSERS — 
—- DEFENDANTS— RESPONDENTS 
Court-fees—Suit for partition dismissed — Court 
holding some property to belong to one M deceased, and 
histwo sons—Plaintiffs appealing — Cross-objections 


by sons of M that property belonged exclusively to . 
them and their father had no share in it—Held, 
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cross-objection did not require ad valorem court- 
fee—Court Fees Act (VII of 1870), Sch. II, Art. 17. 

A’ suit for partition was dismissed ĉn toto on 
various grounds and the plaintifis in that suit 
presented an appeal In the cause of his judg- 
ment, the Judge found that certain property belong- 
ed to M deceased and his two sons 
sons filed, what were called, cross-objections to the 
appeal and their case was that the property in ques- 
tion belonged exclusively to them, and that their 
late father had no share in it: > 

Held, that thesuit ofthe plaintifs was entirely 
dismissed by the Court below, and that there was, 
therefore nothing in that decree against which the 
applicants required to object, What they really 
wanted to do was to support the decree on some of 
the grounds that have been decided against them in 


- “the Court below, and -thatthis was really only a 


- means of giving noticeto the opposite parties of the 

intentions of the applicants, consequently no ad 
valorem court-fees were needed on the cross-objec- 
tions ; 

Held, also, that strictly speaking the objections 
raised by the applicants on the point of ownership of 
the properties, were not cross-objections. 

Held, further, that strictly speaking the parties need 
not have paid any court-fee at all, though, probably 
having regard to the contents of Art. 17 of Sch. II of 
rn Court Fees Act, a court-fee of Rs. 15 was paid by 
them. 

F: O. A, against the order of the Civil 


Judge, Lucknow, dated December 12, 
1936, 

Mr. Mahabir Prasad Varma, for the Res- 
pondents. 


Judgment.—This is an office report 
in respect of what are described as cross- 
objections under O. XLI, r. 22, of the Cude 
of Civil Procedure. 

The facts briefiy stated are that a suit 
for partition instituted by Nawab Khurshed 
Jahan Begam and others against Nawab 
Sardar Ali Khan and others has been dis- 
missed in toto on various grounds and 
the plaintiffs in that suit have presented 
an appeal. Inthe cause of his judgment 
the learned Civil Judge of Lucknow found 
that certain property beloged tọ- Nawab 
Muzaffar Ali Khan deceased and his two 
sons, Mansur Ali Khan, and Sardar Ali 
"Khan. These two sons are two of the ap- 
plicants before us, and their case is that 
the property in question belongs exclusive- 
ly to them, and that their late, father had 
no share iuit. Their learned Counsel is of 
opinion that, having regard to the provi- 
sions of O. XLI, r. 22 (1) it may not, strictly 
speaking, have been ‘necessary for him to 
present these s0-called cross-objections at 
all; but he says that it has been thought 
safer to put them in. They are valued at 
Rs. 40,000 and the office has accordingly 
reported that a court-fee of Rs. 1,357-8:0 is 


payable on them, whereas in point of fact - 


a court-fee of only Rs. 15 has been paid. 
. We have heard the learned Counsel at 


$ 


REVANSIDDPA APPA V. SHANKAR APPA (NAG.) 


These two’ 


17110. 


some length, and on the whole we are pre» 
pared to accede to his contention that 
strictly speaking the objections raised to 
the finding of the Court below on the point 
of the ownership of this property are not 
cross-objections. The point is that the suit 
of the plaintiffs was entirely dismissed by 
the learned Court below, and that there was, 
therefore, nothing in that decree against 
which the present applicants required to 
object. What they really seek to dois to 
support the decree on some of the grounds 
that have heen decided against them in the 
Court below, and it is contended: in our 
opinion correctly that this is really only a 
means of giving notice to the opposite 
parties of the intention ofthe applicants. 
The result is that we donot think that 
an ad valorem court-fee is payable. The 
learned Counsel for these parties contends 
that strictly speaking they need not have 
paid any court-fee at all, though probably 
having regard to the contents of Art. 17. of 
Sch. I of the Court Fees Act, a court- 
fee of Rs. 15 was paid. Taking the view 
we do, we hold that there is certainly no 
deficiency in the court-fee paid, so that 


nothing more is realisable from these par- , 


ties. 
D. Order accordingly. 





NAGPUR HIGH COURT 

Civil Revision Application No. 164-B 

of 1935 

” October 26, 1936 
' '  POLLOOK, J. 

REVANSIDDPA APPA——APPLICANT 
VETSUS ; 
SHANKAR APPA—Oppositg Party 
Review—Plaint filed on 
on only one rupee stamp—Permission for extension of 
time for payment of balance, on ground that plaintiff 
had no money, asked——Permission granted under 3. 149, 
Civil Procedure Code (Act V of 1908)—-Whether good 
ground for granting eaxtension—Permission obtained 

by fraud —Order, tf can be reviewed. 
` The plaint was presented on a stamp of Re. 1 on the 


‘last day of limitation, together with a request that the 


Court would grant time for payment ofthe balance, 
The Court granted time under s, ‘149 ofthe Civil 
Procedure Code. The ground on which the plaintiff 
asked for an extension of time was that he had no 
‘funds available with him then: 

Held, that this was not in itself a sufficient reason 
for granting time butthe Oourt did grant time, and 
therefore under s. 149 the plaint must be deemed to 
have been duly stamped onthe day when the plaint 
was presented, which was within limitation. © 

Held, further, that ifa plaintiff obtained a grant of 
time by an entirely false representation, the Court 
had power to review the order so obtained by false 
pretences in the absence of the other party, which 


last day of limitation | 


ee eer ete 
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was interested in seeing that no extension of time 
“was granted. 

It would certainly be inequitable to allow tne 
plaintiff to take advantage of hisownfraud. Itisa 
general principle that fraud vitiates congent, and it 
is also a general principle that no party should be 
prejudiced by an order made behind his back. 
Yusuf v. Abdullabhoy Lalji (1), relied on. 


App. for revision of the decree of the 
Court of the Small Causes, Amraoti, dated 
April 10, 1935, in C. 8. No. 419 of 1934. 

Mr. D. W. Kathalay, for the Applicant. 

Mr. V. V. Kelkar, for the Opposite 
Party. 


Order.—In 2 suit to recovér the money 
due on a promissory note,~in which the 
court-fee required was Rs. 51. The plaint 
was presented ona stamp of Re. lon the 
last day of limitation, together with a request 
that the Court would grant time for payment 
of the balance. The Court granted time 
under s. 149 of the Civil Procedure Code, 
and within the time allowed the balance 
-of Rs. 50 was paid. The ground on which 
the plaintiff asked for an extension of time 
was that he had nofunds available with 
him then. This was not in itself a sufficient 
reason for granting time but the Court did 
grant time, and, therefore, under s. 149 the 
plaint must be deemed to have been duly 
stamped on theday when the plaint was 
presented, that is within limitation. . 

When the defendant first appeared he 
contended that time was obtained by the 
plaintiff on false pretences and asked the 
Court to review the order granting time. 
The plaintiff contended that the defendant 
could not ask the Court to review the order 


because the defendant had not been a party - 


to the proceedings. 

The Court, in what I take to be an order 
of review, held that the plaintiff had in fact 
sufficient funds with him at the time to 
pay court-fees and had obtained the grant 
of time under false pretences. It accord- 
ingly set aside the order granting time and 
held that the plaint was barred by limita- 
tion. Against that order the plaintiff has 
applied in revision. 

The question is whether the Court had 
power to review its first order. It has been 
contended that nobody except Government 
is interested in the prompt payment ofthe 
court-fee, but that is not so because unless 
time were granted, the claim against the 
defendant wculd be barred by limitation 
and the defendant was, therefore, interested 
in seeing that no extension of time should 
be granted, Ifa plaintiff obtains a grant 
of time by an entirely false representation, 
as for example by saying that he had on 
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the previous day been robbed of his 
money or that the stamp vendor's stock 
was exhausted. I think that it would 
certainly be inequitable to allow the plaint- 
if to take advantage of his own fraud. It 
isa general principle that fraud vitiates 
consent, and it is also a general principle 
that no party, should be prejudiced by an 


order made behind his back. In Yusuf v. 


Abdullabhoy Lalji (1) it was held that an 
interlocutory order made in Chambers could 
and ought to be reviewed by the Court if 
the ends of justice require it. I have been 
unable to discover any decision on the 
precise point which arises in this case, but 
on general principles I see no reason why 
the Court should not have power to review 
an order obtained by false pretences in the 
absence of the other party. I, therefore, 
hold that the lower Court was entitled to 
review its order granting time under s. 149, 
and on the facts found it was bound to 
reject it. 

The application for revision is, therefore, 
dismissed with costs. Counsel’s fee 
Rs. 25. 

Revision dismissed. 


Dd. 
(1) 55 B 368; 125 Ind. Cas. 690; A I R 1930 Bom. 294; 
32 Bom. L R 665; Ind. Rul. (1930) Bom. 354. 


PATNA HIGH COURT 
Civil Appeal No. 28 of 1933 
March 1, 1937 
Wort AND DHAVLE, JJ. 
SECRETARY or STATE —PLAINTIFF 
— APPRLLANT 


VETSUS 
SARAT CHANDRA SEN GUPTA 
—DEFENDANT—RESPON DENT 

Landlord and tenant — Estoppel — Equitable — 
Government letting out plot for building purposes— 
Duration of term not fixed — Nature of tenancy— 
Government advancing loan for building on land by 
taking mortgage of land — Whether there was an ` 
implied representation founding estoppel or legal 
inference that tenancy became permanent—Occupancy 
rights—Purchase of land un respect of which seller 
not having occupancy rights — Vendor amalgamating 
such land with land taken on lease from Government 
for building purposes — Occupancy rights, if created 
in his favour. 

Ifa Court of Equity is to enforce a title to land 
against the person who at law is the owner thereof 
the title must nevertheless be based either upon con- 
tract, express or implied, or upon some statement of 
fact grounding an estoppel. l 

Government settled and leased out certain land 
for building purposes, without any mention of, or 
agreement about-the duration of theterm. There 
was no legal usage or custom by which persons 
acquiring homestead land had a permanent right 
therein, The lessee obtained a loan from the Govern- 
‘ment for building onthe land by executing a mort- 
gage of the land : 
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Held, that the tenancy was at will which became 
converted by payment of rent into one from year 
to year ; 

Held, further, that the mortgage-advance was 
neither an implied representation founding an estop- 
pel nor a circumstance sufficient to justify the legal 
inference that the Government had by plain im- 
plication contracted that the right of tenancy should 
be or become a perpetual right of occupation. 
Ariff v. Jadunath Mozumdar (3), referred to. 
Bent Ramv. Kundan Lal (20), followed. 

Tenancy Act applies only to agricultural lands 
and not to non-agricultural land. Where, therefore, 
a person purchases a plot of land in respect: of 
which no agricultural rights were created in favour 


of the vendee atthe time of the sale and the vendor- 


amalgamates that plot with other plots which were 
let out to him by the Government for non-agricultural 
purposes, no occupancy rights are created in favour 
of the vendor. 


CG. A. from the original decree of the Sub- 
ordinate Judge, Palamau, dated September 
24, 1932. l 
i The Government Pleader, for the Appel- 
ant. 

Messrs. S. M. Mullick, A. B. Mukherjee 
and K. N. Banerjee, for the Respondent. 

Wort, J.—This appeal relates to a plot 
of building land in Daltonganj held by 
the defendant from the plaintiff ata rent 
of Rs. 26-2. The Judge in the Court below 
has granted a decree to the plaintiff for 
ejectment, but has proceeded to order 
that the defendant should execute a fresh 
lease at an annual rent of Rs. 38-2-6 within 
two months in default of which the plaint- 
iff was to have possession. I have already 
dealt with the question of jurisdiction of 
the Judge to make a bargain between the 
parties in First Appeal No. 27 of 1933 
Secretary of State v. Rajendra Prasad 
(1), and [ propose to make no further 
observation in this case with regard to 
that matter excepting to repeat that the 
Judge hadno jurisdiction to make such an 
order. The only question that remains, 
therefore, is whetner the plaintif was 
entitled to eject the defendant. 

By way of preliminary objection Mr. 
Sushil Madhab Mullick, who appears on 
behalf of the defendant contended that 
the appeal was incompetent. It is said 
that it appears from the decision of the 
Court below that, even succeeding on the 
question of ejectment the plaintif was nol 
desirous of ejecting the defendant so 
long ashe paid a fair rent to be fixed by 


the Court; and it is said that by letter the - 


defendant’s father agreed to execute a 
lease at the rent so hxed. Thisis tanta- 
mount (soit is contended) to a compromise 
of the action in which event the appeal 


(1) 170 Ind, Oas. 316; AI R 1937 Pat. 391;3 BR. 


691; 10 R P 108; 18 P L T 652. 
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does noblie. From a perusal of the judg- 
ment, however, it is quite clear that not 
only the Court but the plaintiff and the 
defendant were under the impression that 
the Court had jurisdiction to settle rent for 
the parties; In this connection it appears 
that the Judge in trying these cases had 
in mind r. 28, cl. 8) of the Bihar & 
Orissa Government Estates Manual of 
Instructions to Government Officers, with 
regard to suits of this kindin which they 
are ordered, in dealing with knas mahal 
properties, to claim ejectment, and, in the 
alternative, the settlement of a fair rent. 
This is wholly misleading and has misled 
the Judge in the Court below as he 
appears to be of the opinion that this 
is binding on the Court. The parties and 
the Court, asI have said, were uoder the 
impression that the Court had jurisdiction ' 
and the matter is referred to in these 
terms: 

“It has been suggested by both the parties that a 
fair rent may be fixed by the Court and an 
opportunity be given to the defendant by way of 
equitable relief against forfeiture to take a lease 
from the plaintiff with a stipulation to pay the 
said rent.” 

There appears to be a confusion of 
thought in this matter. There was no 
question here of forfeiting a lease; it was 4 
question of the term having expired by a 
notice to quit in which event there could be 
no question of a relief against forfeiture. 
It is under this misapprehension that the 
Court has acted, and in my view it was not 
a question of. the compromise of the action 
but the exercise of an assumed jurisdiction. 
In my judgment there is no substance in 
tue contention that the appeal is not 
competent as the plaintiff-1s entitled to 
appeal if in fact the Judge purported to 
exercise jurisdiction in giving the alternative 
form of relief. 

The facts of the case were these. By 
an order of December 9, 1901, the Deputy 
Commissioner gave possession to the defend- 
ant of a block of land known as plots Nos. 
608 and 601 at a rent to be fixed. In 
addition the defendant purchased plot No. 
590 adjoining the land under settlement 
by Government. This was amalgamated 
with the other plots, aud a rent of Rs. 26-2-0 
was fixed by Government for the whole. 
The purchase to which I have made refer- 
ence was from one Lal Muhammad Khan 
in the year 1902. A notice was issued on 
the defendant in 1926 to execute a lease by 
January 20, 1927, at an enhanced rate. 
This the defendant failed to do. 
Thereupon Government served a notice 
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dated September 1928, calling upon the 
defendant to quit on March 31 of the 
following year. 

n issue was raised as to whether s. 139, 
Chota Nagpur Tenancy Act applied. The 
defendant contended that as a portion of 
the disputed land was occupancy land, the 
Court of the Deputy Commissioner, and 
not the Civil Court, had jurisdiction in 
this case and that, in addition, the defend- 
ant had occupancy rights by reason of 
s. 78 of the Act. The Judge in the Court 
below has held against this contention and 
also held that the Crown Grants Act (XV 
of 1895) did not apply, and has held that 
the Transfer of Property Act applied to 
the case. The Judge in this case has also 
held contrary to the defendant's contention 
that the Deputy Commissioner settling 
this land did not induce the defendant to 
take possession on the footing that the 
lease was a permanent one. The argu- 
ment of the defendant in the Court below 
was put in a somewhat different form, 


‘namely, that the Deputy Commissioner 


induced the defendant to take settle- 
ment of the land and never suggested 
that the settlement should be a tempor- 
ary one. The Judge has come to a conclu- 
sion against the defendant on the footing 
that there was nothing to show that the 
Deputy Commissioner had given the defend- 
ant to understand that the lease was 
permanent. He has rightly held in my 
judgment that asthe origin of the tenancy 
was known there could be no inference 
that there was a permanent tenancy. The 
position of the defendant is that as no term 
was fixed, the defendant obtained such a 
tenancy as regards its term as the law 
implied in the case. 

Reliance both in the Court below and 
in this QOourt, was placed also upon the 
rule of equitable estoppel and the case in 
A. H. Forbes v. Ralli (2) was quoted. The 
facts of that case are entirely different. In 
that case there was a definite representa- 
tion that the lease which had been obtained 
by Forbes was of a permanent character 
and it was in those circumstances that their 
Lordships of.the Judicial Committee of the 
Privy Council held that the landlord was 
estopped. In this case apart from the fact 
that the defendant was allowed to use the 
land for the purpose for which it was let 


‘out, there could be no suggestion that the 


(2) 521 A178; 87 Ind. Cas. 318 A IR 1925 PO 
146; 4 Pat. 707: 23 AL J 548: 6 P L T 404: 27 Bom. 
LR 860; 49M L J 48; 410 LS 543; LR6AP C119; 
(1925) M W N 453; 30 O W N 49; 2 O W N 514 @ O). 
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necessary facts in order to establish an 
estoppel were proved, and, as I have 
already pointed out, there was no room for 
any inference contrary to what we know 
the origin to have been. Nor was it 
established as the defendant contended 
that there was some local usage or custom 
by which persons acquiring homestead 
land had a permanent right therein. The 
defendant further relied upon the fact that 
he obtained a loan from Government to 
the extent of Rs, 2,000 for the purpose of 
building on this land. That in itself adds 
nothing to the terms of the original grant, 
that the land was for the purpose of build- 
ing, and from that fact it cannot be held 
to be established that there was any re- 
presentation by Government in granting 
the loan as a result of which the defendant’s 
conduct was influenced. It appears that the 
defendant in the Court below relied upon 
the decision in Arif v. Jadunath 
Mojumdar (3^. But this case is against 
the defendant. That wasa case in which 
the tenant went into possession of the 
land on the understanding that he was to 
have a permanent lease. He went into 
possession in 1913 and expended large 
sums of money on the land by way of 
building. Ultimately the plaintiff brought 
an action based on a notice to quit, alleg- 
ing that the defendant to be a mere 
monthly tenant. The Appellate Court rely- 
ing on Gregory v. Mighell (4) and Ramsden 
v. Dyson (5) held that the landlord was 
estopped. The High Court also relied 
upon the decision in Walsh v. Lonsdale (6) 
in holding thatit was part performance of 
an oral agreement. 

Their Lordships of the Judicial Com- 
mittee of the Privy Council held both 
these pleas to be unfounded and doubted 
whether the English equitable doctrine of 
part performance affecting the provision 
of an English statute could by analogy be 
applied tosucha statute as the Transfer 
of Property Act. I mention that part of 
their decision by reason of the argument 
which has been advanced that the decision 
in Artff’s case (3), depended upon those 
considerations and not so much on the 


question of the application of the doctrine 

(3) 581 A 91; 131 Ind. Oas. 762; A IR1931 P O 
79; 58 O 1235; 60 M LJ 538; 33 LW 586; 530 L 
J 359; 350 WN 550; 15 RD 354; 8 OWN 739: 
(193l} M WN 480; Ind. Rul. (1931) P C 154; 33 Bom, 
L R 913 (P O). 

(4) (1811) 18 Ves. 328; 11 R R 207. 

(5) (1866) 1 H L 129; 12 Jur. (N s) 505;-14 W R 926. 
149 R R 543. 

(6) (1883) 21 Ch. D 9; 52 LJ Ch. 2; 46 L T 858; 31 
W R109. 
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of equitable estoppel. .But their Lordships’ 
decision was clearly in two parts: trst as 
regards the doctrine of part performance, 
and secondly the question of equitable 
estoppel. As regards the latter, their Lord- 
. ghips made this observation : 

“This is no case of money being expended by 
the respondent in any mistaken belief as to his 
legal rights, or of the appellant knowing of the exis- 
tence of any such mistaken belief, or encouraging 
the respondent by abstaining from assertiug a rignt 
inconsistent with the acts of the respondent (land- 
Jord).” 


Their Lordships then proceeded to note 
the facts of the case and observed that 
having gone into possession upon a verbal 
agreement for the grant of a perpetual 
lease he could have sued for, and obtained 
a’ registered instrument to enjoy the prop- 
erty in perpetuity. But the time for such 
an action had elapsed. In this case also 
it cannot-be said that the defendant was 
under any mistaken belief as to his legal 
rights. He had a lease apparently for no 
fixed term anda lease forthe purposes of 
building. The mere fact that the land was 
to be used by agreement between the par- 
ties for the purpose of building does not 
in itself give any permanent right in the 
land ; and as I have said there could be no 
suggestion that there is any representation 
either by word or by act which would 
have led the defendant to have supposed 
his rights to be any other than those stated 
in the agreement. In thesé circumstances 
we have to see what was the position in 
law of the defendant. 
governed by the Transfer of Property Act 
as the Crown Grants Act of 1895 applies, 
see Secretary of State v. Nistarini Anne 
Mitter (7), otherwise by s. 107, the interest 
which the tenant would have, would he a 
tenancy from month to month. We must, 
in those circumstances, apply therule of the 
Common Law as the rule of justice, equity 
and good conscience. The position of the 
defendant, therefore, would be that of a 
tenant from year to year. 

The other contention of the defendant 
was that he was governed by the Chota 
Nagpur Tenancy Act and had occupancy 
rignis. In this case the defendant raised 
this point in his written statement and an 
issue was framed in these terms : “Has 
the Civil Court jurisdiction and is the suit 
barred: by `s. 139-A, Chota Nagpur Tenancy 
Act ?” 
arising 


thereunder being whether the 


(7).6 Pat.446; 104 Ind. Cas, 209, AI R 1927 Pat, 
319, ; 
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That isa broad issue, the question ` 


Wile 


Court of the Subordinate Judge or the 
Court of the Deputy Commissioner had juris- 
diction. The contention of the defendant 
was that-Lal Muhammad Khan, from whom 
the defendant purchased a part of the 
land on February 28, 1802, was recorded 
as a non-oecupancy raiyat having been in 
possession as such for six years, that the 
defendant having been in possession for 
more than sıx years, occupancy rights had 
accrued. That, however, in my judgment, 
does not lead tothe conclusion that the 
defendant acquired occupancy rights on 
that part of the land which was admitted- 
ly let to the defendant for the purposes of 


` building. As we have seen the two blocks 


of land were: amalgamated after the pur- 
chase in February of 1902 and settled with 
the defendant on a rent of Rs. 26-2-0. 
There is abundant authority for the pro- 
position that the Tenancy Acis apply to 
agricultural lands and not to non-agricul- 
tural lands: see the cases in Bishnath 
Singh v. Bibi Ayesha (8) and Purusottam 
Mahesriv. Panchanan Mazumdar (9), In 
those- circumstances the tenancy being 
from year to year, the question was whe- 
ther the notice expiring on March 31, 1929, . 
was a Valid notice. It does not clearly 
appear at what time the rent, Ks. 26-2-0, was 
fixed for the amalgamated holding. The 
fixing of the rentand the agreement by 
the defendant.to pay that rent implied 
from the fact that he did pay it, would con- 
stitute a new letting. Possibly it was in 
those circumstances that the defendant's 
contention in the Court below as to the 
validity of the notice was confined to the 
question whether the notice was issued by 
the proper authority, and no question arose 
as to the expiration of the notice - on 
March 3], 1929, as a nolice expiring on the 
anniversary of the commencement of a 
tenancy. As no question arises in this Court 
as to the validity by reason of the authori- 
ty. issuing it, the notice must ‘be held to be 
valid. For the reasons which I[-have al- 
ready stated tne decision of the: learned 
Judge in the Court below assessing a rent 
of Ks. 38-2-6 must be set aside and the 
parties must be leftto make their own bar- 
gain in. the matter. In those circumstances 
the judgment of the Court below granting 
the plaintiff's prayer- for ejectmenc will 
stand. The appeal has in substance suc- 
ceeded, but there will be no costs. 


(8) 11 P LT 107; 120 Ind. Cas 477; AIR 1930 
Pat. 224; Ind Rul. (1930) I at. 45. 
; @) 42 O L J 197; 90 ind Cas, 805, A I R1926 Cal. 

73.. ; l - 
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Dhavie, J.—This appeal arises out of a- 
sult for ejectment from land let for -house 
building and gardening in the town of 
Daltonganj in the Palamau Government 
Khas Mahal. The plaintiff's case - was that 
the land was leased to the defendant for 
non-agricultural purposes, without any re- 
gistered instrument, and carried an an- 
nual rent of Rs. 26-2-0 payable by the ofti- 
cial year ending March 31. In 1924, the 
plaintiff had asurvey made of the town 
and fixed certain new rates for various 
„classes of land in view of the growth of 
. trade and rise in local values. A new lease 
with the relevant rate was offered tothe 
defendant. But as the defendant did not 
accept the offer, he was served with a notice 
to quit, and on his failure to comply, this 


suit was filed for his ejectment, witha. 


-prayer in the alternative that a rent of 
Rs. 83-11-0 per year for 2-44 acres in ac- 
` cordance with the rates fixed by the plaint- 
iff be declared payable by the defendant 
“for a period of 30 years or till next settle- 
ment.” The defendant denied that he-was 
a.: tenant from year to yearas alleged by 
-the plaintiff, and claimed a permanent 
, tenancy on various grounds. He also assail- 
ed the new rates of rent fixed. by the 
plaintiff, and denied the jurisdiction of 
the Oir.. Court to try the suit on the 
ground that the land was homestead land 
governed by the Chota Nagpur Tenancy 
Act. There were other defences taken, 
. which it is not material to state. . The lower 
Oourt found thatthe tenancy was:govern- 
ed by the Transfer of Property. Act. and 
that the Civil Court had jurisdiction. to try 
the suit. It held that the defendant, had 
not acquired any permanent right to the 
land, and thatthe plaintiff was, therefore, 
entitled toeject him. As regards-the plaint- 
iff's alternative prayer for enhancement, the 
learned Subordinate Judge said : 

“It has been suggested. by both parties that a 
fair rent may be fixed by the Court, and ; an op- 
‘portunity be given to the defendant by way of 
equitable relief against forfeiture to take a lease 
from the plaintiff with ʻa stipulation to pay the 
said rent. The learned Pleader for the plaintiff 
has conceded that the plaintiff has no intention to 
turn out tenants who would be ready and willing 
to pay the rent to be fixed by the Court. I, there- 
tore; deem it necessary to assess rent in respect of 
the disputed holding on the materials -placed by. 
the parties in this suit.” . 
- The plaintiff had fixed a rate of Rs. 60 
an acre for ‘30 acre of land and of Rs.30 
an acre for 2°09 acres of another class of 
land, and the Subordinate Judge . allowed 
instead. a rate of Rs, 25 an acre. for, the 
‘35 acre and Rs. 15 an acre for 1:96 acres. 


L71—09 & 60 
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only, which a Commissioner appointed in 
the case had found to be in the possession 
of the defendant. This gavea t tal rent 
of Rs. 38-2-6 and the Subordinate Judge 
decreed -that the defendant to take a fresh 
lease of the disputed land on this rent 
within two months, withejectment in de- 
fault. The plaintiff appeals, and contends 
that the lower Court has misappreciated 
his position and wrongly decreed eject- 
ment only in the event of the defendant 
failing to take a lease on the rent fixed by 
the Court. A ground was also taken in 
the memorandum of appeal that even as- 
suming that the plaintiff's Pleader had 
conceded the plaintiff's case on the point of 
ejectment (i. e. ejectment by reason of the 
‘termination of the tenancy) the lower 
Gourt should have ordered the defendant 
to pay at the rate of Rs. 83-11:0 a year for 
a period of 30 years or till next settlement. 
Mr. Sushil Madhab Mullick for the defend- 
ant-respondent urged at the outset that the 
plaintiff is not entitled in appeal to ask 
that the lower Court should have passed 
an unconditional decree for ejectment since 
this point was given up below. He argued 
that the relief: asked for, in the plain con- 
sisted of two independent alternatives, viz.” 
(1) éjectment and (2) rent of Rs. 83-11-0 
per annum. Butitis obvious that on the 
plaint as frumed,no question of fixing a 
new rent could arise unless it was held 
that the plaintiff was not entitled to eject- 
ment as on the termination of a terminable 
tenancy. The Government Pleader says 
that even now, as in the similar case in 
Secretary of State v. Nistarint Anne Mitter 
(7) uthe plaintiff has no intention of tura- 
ing out the defendant if he should agree 
to take a fresh lease upon the terms 
proposed by the appellant and he points 
out how this is very different from saying 
that the plaintiff gives up the claim to 
ejectment and leaves the rent to be fixed 
by the Court. 

We were informed, after enquiry, that 
there was no talk below between the par- 
ties of a -compromise at all. It is also 
clear that the plaintiff's Pleader below could 
not really have given up the claim to eject- 
ment, since the lower Court has recorded 
an elaborate finding on the non-permanent 
character of the defendant's tenancy and his 
consequent liability to ejectment, which 
vould have been quite unnecessary if the 
point had been given up. The learned Sub- 
ordinate Judge must, therefore, have mis- 
understood the plaintiff's position, and we 
overruled the contention advanced by Mi. 
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Mullick by way of preliminary objection. 
Ar. Mullick also said that the respondent 
had put in no cross-objection on the ques- 
tion of ejectment because this claim had 
been given up by the plaintiff in the lower 
Court. This, however, plainly confuses a 
cross-objection with an appeal. The mis 
understanding such as it was, and the 
decree passed by the lower Court, may have 
prevented the respondent from appealing 
as regards ejectment irrespective of a fresh 
agreement, but on the appellant’s memo- 
randum of appeal, it was clearly open to 
the respondent, if he so chose, to take up 
that point by way of cross-objection. 

This, however; was not the only confusion 
in the case. As was observed by Dawson- 
Miller, C. J. in Seeretary of State v. Nis- 
tarini Anne Mitter (7), already referred to, 
the Court had no power to impose upon the 
parties a bargain not of their own making 
ina suit relating to land which was not 
agricultural land governed by (the Bengal) 
or the Chota Nagpur Tenancy Act. In the 
present case both parties apparently pro- 
ceeded on the footing that the Court below 
had jurisdiction to fix a fair and equitable 
rent by way of relief against forfeiture (as 
if there could be any “forfeiture” to speak 
of when a terminable tenancy is put an end 
to on proper notice). Mr. Mullick did not, 
however, argue that the lower Court had any 
jurisdiction to fix arent, and the Govern- 
ment Pleader conceded that there was no 
such jurisdiction, even though the plaint 
“itself contained the alternative prayer for 
what the rule in accordance with which the 
suit was brought, r. 28 (8) of the Govern- 
ment Estates Manual, calls enhancement 
of the old rent. It cannot be seriously 
contended that the misunderstanding of the 
parties and the lower Court about juris- 
diction to enhance the rent or assess a new 
rent by way ofrelief against the supposed 
forfeiture sufficed to turn the Court into an 
arbitrator. If it did, no appeal would lie at 
all. In these circumstances we held that 
there was no question of enhancement of 
assessment of a fair rent for our decision, 
and as the finding as regards the perma- 
nency of the tenancy was against the res- 
pondent, we allowed Mr. Mullick to argue 
the point, even though he had neither 
appealed nor put in a cross-objection i 

The facts upon which this point turns 
are (1) that the respondent, who was then 
posted at Daltonganj as the Senior Deputy 
Magistrate, received in December 1901 a 
notice or parwana from the Deputy Com- 
missioner of the District, stating that cer- 


SECRETARY OF STATE V. PARAT ÖHANDRA BEN GUPTA (PAT.) 


wic 


tain plots had been settled with bim since 
1901-02, that he may build a house there- 
on and that the rent of tke land skall be 
fixed after the measurement of the lind; (2) 
that in February 1902,. the defendant pur- 
chased an adjoining plot .frcm one Lal 
Muhammad Khan, who had been recorded 
‘in Sunder’s Settlement as a ‘‘non-occupancy 
(raiyat) for six years”; (3) that the defen- 
dant proceeded to erect a pucca building 
on the land including a potion of the plot 
purchased from Lal Muhammad, and (4) 
that in July 1902 he mortgaged the land 
together with the structures then being 
erected thereon to Government as--security 
for a house-building advance of Rs. 2,000 
which was to be repaid by the deduction 
of monthly instalments from his salary. It 
does not appear when exactly the land was 
Measured, but it was measured as one hold- 
ing and a sum of Rs. 76-2-0 a year was fixed 
as rent. No document, such as a patta or 
kabuliyat, was, however, executed ‘throwing 
any light on the duration of the term in- 
tended. The settlement was for non-agri- 
cultural purposes, and there is no dispute 
before us that the lower Court erroneously. 
overruled the defence contention that the 
case was governed not by the Transfer of 
Property Act but by the Crown Grants Act 
(Act XV of 1895). That point is concluded 
by the express ruling in Nistarint's case (7) 
already referred to. It was stated in para. 12 
of the written statement of the defendant 
that settlements of land in-Daltonganj made 
by the plaintiff for house building are by 
local usage permanent, heritable and trans- 
ferable. . 

The learned Subordinate Judge held 
that this plea was without. any foundation, 
and Mr. Mullick has not been able to 
assail this finding. But Mr. Mullick has 
urged that the consent of the landlord to 
the erection of the building (which was 
the very purpose-of the settlement) should 
be taken to supply ‘the’ absence of any 
term agreed to between the parties. Mr. 
Mullick did not advance this contenticn as 
a matter of law but urged that it was the 
proper inference of fact in the circum- 
stances of the case, and in support of such 
an inference he relied on Duraiswamy 
Chettiar v. Kuppusawmi Padayachi, 1 Ind. 
Cas, 802 (10), Promada Nuth Roy v. Sri- 
gobind Chowdhury (11), Forbes v. Hanuman 
Bhagat (12) and Monmatha Nath v. Rajeswar 


(10) 1 Ind. Cas. 802; 5M L T 89, 

(11) 32 © 648; 9 C W N 463. 

(12) 2 Pat. 452; 77 Ind, Oas. 82; A I R 1924 Pat, 88; 
å P L T $14, = 
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Rai (13). The learned Subordinate Judge 
referred to Abdul Hakim v. Elahi Baksha. 
(14) “for the principles of law governing a 
case like the present one,” thoughin an 
eatlier part of his judgment he had 
expressly adverted to the fact thatin the 
present case the origin of the tenancy of 
the defendant is known. But whether the 
origin be known or unknown, the question 
whether a tenancy is permanent or pre- 
carious is (except where nothing more is 
required than the construction of a docu- 
ment) “a legal inference from facts and not 
itself a question offact”, an observation 
of the Judicial Committee in Dhanna Mal 
v. Moti Sagar (15) which. was considered 
by Rankin, C. J. in Kamal Kumar v. 
_Nand Lal Dube (16). The learned Chief 
_ Justice pointed out that now: Ss 
“We cannot confine overselves to saying as” waf 
, said by Garth, C. J. in Gungadhur 
Ayimuddin Shah (17) that ‘under these circumstan- 
. ces we .think thatthe Oourts below were at liberty 


ta presume, if they thought fit, thet the grant itself 
was of a permanent character.” 


The question in such cases is whether 
- the legal inference from the facisis that 
` the tenancy is permanent or precarious, 
the burden of proof being on the tenant. 

From this pcint of view the cases relied 
on by Mr. Mullick must be ‘treated as 
decided on their own particular facts. It 
cannot be said as a matter oflawthat a 
tenancy must be permanent because it 
- was created for building purposes. This is 
obvious from the fact that non-permanent 
building leases are not uncommon. In 
Ismail Khan Muhammad v. Jaigun Bibi 
(18) a case where the kabuliyat specified no 
‘term, Banerjee, J. found that : 

“Upon the authorities a permanent tenahcy may 
.. ~ be inferred from the length of possession by the 
. tenant and his. predecessors, from the fact of the 
tenure having been made the subject of transfer 
tothe knowledge ofthe landlord, and from -the 


-fact of pucca buildings having been erected on the 
land with the knowledge of the landlord." N ; 7 
at 


This was referred toin Promada 
Roy v. Srigobind Chowdhury (11) one 
of the cases cited by Mr. Mullick which in 
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and building houses with a provision for 
building pueca structures with the per- 
mission of the landlord. ‘The learned 


Judge heldthat “the inference is not un- 


reasonable that the lease in question was 
meant tobe ofa permanent character and 
not from year to year;” but the decision of 
the case was apparently rested on the 
“firmer ground” ofan estoppel which was 
read into the permission granted by the 
landlord. It will be seen from Rankin, O. J's 
observations in Kamal Kumar's case (16) 
that the question now would be not whether 


such an inference is “not unreasonable” 


Fisa 


Shikdar v. ` 


_ of equitable estoppel, 


its turn was followed by Jwala Prasad, J. - 


in Forbes v. Hanuman Bhagat (12) .a case 
of a lease forthe purpose of gola business 


. (13) 550 355; 107 Ind: Cas, 81; A I R 1998 Cal. 315; 
W N 184 


32 O : 
(14) 52 C43; 85 Ind. Cas. 103; AI R 1925 Oal. 309: 
290C WN 138 


(15) 3 Lah. 573; 101 Ind. Cas. 355; AIR 1927 P O 
102; 54 I A178; 52M LJ 663; 29 Bom. L R 870; 31 
OWN 677; (1927) M W N 481 (P 0). 

(16) 56 ©0738; 116 Ind. Cas. 378; A I R 1929 Cal 37; 
33 O W N 211; Ind. Rul. (1929) Oal. 474. 

(17) 8 C 950. . i 

(18) 27 O 570; 4 O W N 210. - fe 


was a 


‘Tepresentation from 


case (3). But it 


but whether it is a necessary inference. Even 
if the contrary were, however to be held, 
the defendant in this case was not a stranger 
tothe landlord. As the Senior Deputy 
Magistrate, he could hardly have been 
altogether ignorant of the Government 
Estates Manual when he applied for a 
lease of Khas Mahal Land. As the learned 
Subordinate Judge has pointed out, the 
Deputy Commissioner had no authority 
to grant a permanent lease, and it is 
impossible to accept the suggestion of the 
defendant that he was given to under- 
stand that the lease would be permanent. 
The land was let to him without a term, 
and though this was for building purposes 
an inference of permanency is contra-indi- 
cated bythe known circumstance of the 
transaction. Failing an inference of per- 
manency Mr. Mullick has urged the plea 
He has referred 
to A. H. Forbes v. Ralli (2) but that 

. case of estoppel founded on a - 
definite representation by the landlord 
that the tenancy was permenent. Mr. 
Mullick has asked us to infer a similar 
the house-building 
advance made by the plaintiff on the 
security ofthe premises. But the advance 
merely helped the expressly stated purpose 
of the tenancy, and cannot betaken to 
point toa permanancy in view of the fact 
that it was to be repaid by deductions 


from the defendant's salary in a not very 


long period familiar to those who have 
had to work on the Oivil Account Code. 
Mr. Mullick has also referred to Ariff’s 
i was pointed out in 
ai very case as regards equitable estoppel 
that: 

“E a Court of Equity is to enforce a title to land 


` against the person who at law is the owner there- 


of, the title must nevertheless be based either upon 
contract, express or implied, or upon some statement 
of fact grounding an estoppel.” : 

Lord Russell of Killowen again ex- 
pressed the same view shortly afterwards 
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. mad himself by the time of his sale ot .:not:followed. ) | 
the defendant and the plaintiffs settlement <4 ee ae Sener s a e ie 
i i , E on of a personal character-and is E 
. -with the defendant was for non-agricul- Fae ceo EEE rs POE pren property” the prayer that 
> tural- purposes. The defendant also admits the defendant be ordered not to interfere with the 
= that he-did not use the land for ‘agri plaintifis' management and worship may .be ,con- 
-gultural -purposes, nor is it pretended sidered as a superfluity. In such a case the „criterion 


: j : is to see whether by obtaining this relief ‘the 
a pert site oe Geek ne to n 5 bl i ’ plaintiffs could obtain possession of the '- ‘property 
‘Unota Nagpur Lenancy “Act, ‘applicable to , by execution of the decree. Abdul Alim v. , Abdul 


“‘histenancy of the homestead. His tenancy Hamid (12), relied on. 

‘ofthe plots was neither agricultural nor F. ©. A. against,the order of the «Sessions 
~.puch as at any time to support an ,occup- and. Civil Judge, Lucknow, dated , Octo- 
-ancy Tight. -The suit was, therefore, not ber 28, 1936. 
excepted from'the cognizance of the Civil Mr. Harish Chandra for Mr..Mukund 
- Gourt. The view ofthelower Court that Behari Lal, for the Appellants. 


> the tenancy was not permanent is, accord- Messrs. Radha Krishna and Rama Pat 
- ingly; right. There wasa letting without „Ram, for the Respondents. ook 
any ‘mention of or ‘agreement’ about the  Order.—In, this.case the office repcrt .is 


duration of the term, and this meant a that there isa deficiency cf Rs. 407.in the 
` tenancy-at-will, which became converted ..court-fee paid. on the „memorandum of 
. by payment of rent’ into a tenancy from appeal,..and of Rs.-380 in- respect:of the 
“ year to year. This tenancy has been - court-fee that was payable by the plaintiffs- 
‘terminated by a proper notice to quit, and „appellants in' the trial Court. 
“the plaintiff was entitled to ejectment in ` In their suit the plaintiffs prayed forthe 
. accordance with ithe first and second following reliefs :— a 
prayers ofthe plaint. I would allow the (a) That plaintiffs Nos. 1.and 2 be ap- 
-appeal and in lieu of the -relief given by pointed mutawallis of Thakurji (plaintiff 
‘the lower Court, decree the suit as indicated .No. 3) and defendant be ordered ‘not te 
--above. As to costs, I would make no order interfere with the plaintiffs’. management 
~“ in view of the circumstance that the appel- ..and worship. : Da 
-Jant himself contributed so largely to the ..(b) If it be held that the defendant -~is 
-confusion regarding ejectment and the the legal mutawalli, he may be ordered to 
jurisdiction of the Court to assess a fair- render accounts and whatever may- be found 


and equitable rent. F due: be decreed in favour of plaintiff No. 3. 
D. Order accordingly. ERN i 
. 1$) 61 M L J958; 138 Ind-Cas, 292; AT Rigsg _ (C) IE the plaintiffs Nos. 1 and 2 for, any 


P C 108; Ind, Rul. (1932) P C 235; 36 L W 91 (P O). “2 reason be not appointed mutawa llis, x Board 

(20): 21 A 496; 26 I A 58; 7 Sar. 523 (P ©). may be constituted consisting of plaintifs 

| | .Nos. 1 and 2 and the defendant to manage 
the temple, and an, 

(d) If for any reason, reliefs (a); and (e) 
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bé not granted; thé defendant be restrained . 
bý: a perpetual injunction from resisting-the. 
plaintiffs-Nos. 1 and 2 in taking part in'the’- 
worship and in the management. 
The'suit*was ‘dismissed by the trial Court: 
and the plaintiffs havé brought the present 
appeal They have: valued relief (a) at 
Rs::500, relief (b) at Rs: 1,009 and: relief - 
(d) at-Rs, 100. ‘THe office reports that the” 
plaintiffs appellants should pay ad valorem. 
court-fee on relief (a) valued at Rs. 5,000.(?) 
Théd: learned: Oounsel for: the plaintifis- 
appellants; however, contends that the case . 
falls under. Art. 17 (vt) of the Second Sche- 
dule of the Court: Fees Act as itis not pos-- 


sible :to- estimate at’ a money value- the ` 


subject-matter in disptite, namely, the’ 
apprmtment of the plaintiffs as mutawallis’ 
in::place: of the defendant: The learned ` 
Counsel ‘for the defehdantrespondent: has: 
also appeared and argued thée' case béfore™ 
usin support of the office report. 

I am‘of opinion that the contention of the 


learned Counsel for the appellants’ should * 


bë accepted.’ There is'a consénsus of recent 
authorities in support of the view .that-an 
appeal: asking :for the removalof an exist- 


ing mutawallt and the appointment of- 


someone else in his place comeés’ under 


Art. 17: (vi) of the’ Second Schedule of the `: 


Court Fees Act. I may-refer to Maulavi 
Sayeed v. Shah Tafazul Hussin, AT. Re’ 
1934 Pat. 647 (1), Thakuri v.'Bramha Narain, 
IL L. R219 All. 60 (2), Beli Ram v. Ishar 
Das, I. L. R. 8 Labe 730 (8) and Sudatai- 


muthu Pillai v. Perial Somasundaram Pillai; . 


A% I. Ry 1925 Mad. 722 (4). In the` case ' 
of ‘Beit Ram v. Ishar Das, I. L. Ri 8 Lah- 
730 (3)'along with the reliefs that the mahant: 
bë removed’ and a new mahant-and a com- 
mitted bé' appointed, it was also prayed’ 
that thé property -of ths trust be made.over 
to:the'new mahant and the newly appointed 
committee -but in spite of the latter prayer 
it was held that cl 17 (vi) of Sch. TI applied 
to the suit. Similarly, in Sudulaimuthu 
Pillai v. Perial Somasundaram Pillai, A. I. 
R. 1925 Mad. 722 (4), there was also a prayer 
that the trustees should be asked to’ make 
god to the trust‘itself the amount of money 
due by them and hand over possession of 
the ‘immovable property but it was keld ` 
that: these reliefs could not be treated as 
part’ of! the subject-matter of the dispute 

(1) A'I R 1934 Pat, 647; 153 Ind. Cas. 296; 7R P 
324; 1 B-R- 180. 

(2X19 A 60; A W-N 1896, 187, 


¥ 


(3) 8 Lah 730; 110 Ind. Oas. 264; 29P L R97; AIR 
1928 Lah. 113. > | 

(4A IR 1925 Mad. 722; 87’ Ind. Cas. 
MEW'N 104; 48 MILS 514, 


GAURT SHANKAR v. MOHAN Lan (OUDH)- 


25; (1925) - 
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between the parties, that they were mere 
ancillary reliefs and that the relief claimed 
clearly fell under Art. 17 (vi) of the Court 
Fees Act. It was argued on behalf of the 
respondent that. while the Lahore and 
Madras cases were under s. 92, Civil Pro- 
cedure Code, the Allahabad case was under 
Act XX of 1863, but I fail to see that these 
facts can have any effect on the nature of 
the reliefs sought sofar as the question of 
the proper court-fee is concerned, and the 
learned Counsel for the respondent has not 
been able to satisfy me on the point. 
The Patna case was, moreover, not one under 
any statutory provision but was aw ordinary 
suit for the removal of the trustees of a 
mosque. 

The office has relied on Sonachala v. 
Manika, I. L. R. 8 Mad. 516 (5), Basawa 
Singh v. Sardarni Bhagawan Kuar, 17 Ind. 
Cas. 270 (6), Manni Lal v. Thakur Radhey 
Gopaji, 87 Ind. Cas. 190 (7), Raghunath 
Ganesh v. Gangadhar Bhikaji, I. L. R. 10 
Bòm. 60 (8), In re, Syed Muhammad Gouse, 
A. I. R. 1925 Mad. 804 (9) and Parsottama- 
nand Giri v. Mayanand Giri, A. I. R 1925 
All. 593 (10); but in In re, Syed Muhammad 
Gouse, A. I. R. 1925 Mad. 804 (9), Parsottama- 
nand Girt v. Mayanand Giri, A. L R. 1932 
All. 593° (11) and Manni Lal v. Thakur 
Radhey Gopaji, 87 Ind. Oas. 190 (7), there 
was also a prayer for possession of the pro- 
perty and naturally ad valorem court-fee 
was asked for. The cases of Sonachala v. 
Manika, 8 Mad. 516 (5), Basawan Singh v. 
Sardarni-Bhagawan Kuar, 17 Ind. Cas. 270 
(6)'and Raghunath Ganesh v. Gangadhar 
Bhikaji, 10 Bom. 60 (8) no doubt support 
the office report but it appears to me that 
the trend of the modern decisions in almost 
all the High Courts is in favour of the appel- 
lants. 


I cannot also accept the contention that 
relief (a) claimed by the plaintiffs-appel- 
lants is-in reality one for possession of the 
trust property. In my view the criterion 
is to see’ whethér by obtaining this relief 
the plaintiffs could obtain possession of the 
property by execution of the decree and 
the learned Counsel for the respondent 


(5)'8 M'516. f 

(6; 17 Ind. Cas. 270. | f 

(7) 87 Ind. Cas. 190; 23 A LJ 344; LR 6A 258 
Givi 47 A 501; A I R'1925 All. 602. 

(8), 10 B60.. Be E 

(9) A I R1925 Mad. 804;-88 Ind. Cas, 209; (192) 
M W N 232; 48 M L J 571; 22°L W 183. 

(10) ATR 1925 All. 593; 87 Ind: Oas. 679; L R € 


A 313 Oiv. ee 
(11) ALR1932‘All, 593; 142 Ind. Cas. 251; (1t; 
ALJ ‘777: Ind. Rul’ (1923) All 101, 54 A 869 , 
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could not go so far as to say that they 
could. It was, however, contended that the 
latter words of relief (a) of the plaint con- 
taining the prayer. that the defendant be 


ordered not to interfere with the plaintiffs’ | 


management and worship would entitle the 


plaintiffs, (if the suit be decreed accord-. 


ing to relief (a) containing these words) 
to obtain possession of the property; but 
as the Jearned Counsel for the appellants 
says, these words may be considered ag a 
superfiluity, In fact, the learned Counsel 
etates that his clients would be content to 
get a decree (should his appeal succeed) 
in terms of relief (a) shorn of these words. 
In Abdul Aim v. Abdul Hamid, A. I. R. 
1930 All. 866 (12) it was held that a suit 
for possession of the office of mutawalli is 
an action of a personal character and is 
not ‘‘a suit for possession of any pro- 
perty.” 

I am, therefore, unable to accept the argu- 
ment that relief (a) of the plaint should be 
presumed to be one for possession of the 
trust properly. 

I would, therefore, reject the office report 
and -hold that the court-fee paid by the 
appellants is sufficient. 

‘Smith, J.—(Sepiember 16, 1937). I have 
read what my learned brother has said, and 
I agree with his conclusions, and have noth- 
ing to add. 

‘By the Court.—We reject the office 
report, and hold that the court-fee paid is 
sufficient. 

Report rejected. 


D. : 
(12) A I R1930 All, 866; 129 Ind. Cas. 375; Ind. 
Rul. (1931) All 151. ; 
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BOMBAY HIGH COURT 
. Award No. 22 of 1935 
August 27, 1935 
B.J. WADIA, J. 
ABOOBAKER LATIF—PETITIONER 
VETSUS 
RECEPTION COMMITTEE or tig 
48ru INDIAN NATIONAL CONGRESS 


i AND ANOTHER—RESPONDENTS 

Arbitration—Award—Setting aside of —Misconduct, 
meaning of-—-Material evidence rejected—Whether 
misconduct—Nature of irregularities complained of — 
Evidence Act (I of 1872), whether applies to arbi- 
tration—Rules of evidence, based on justice and 
public policy—Arbitration Act (IX of 1899), s. 13 
—Remitting award—Grounds for—Court, if bound 
to act only on grounds specified in para. 14, Sch. 1T, 
Civil Procedure Code (Act V of 1908)—Award, if 
can be remitted in part. 

Legal misconduct is a term which is commonly 
used in reference to awards, but it has always been 
found difficult to givean exhaustive definition of 
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the term. It does not necessarily involve any moral 
turpitude or dishonesty on the part of the arbitrator. 
It is misconduct in the judicial sense of the word 
and has been described generally to mean an 
erroneous breach of duty on the part of the arbitrator, 
however honest, which causes miscarriage of justice. 
a v.Wallis and Cox (1), referred fo. [p. 471, 
col. 1, 

Misconduct is a question of fact in each case and 
has to be ascertained from the facts of the entire 
proceedings before the arbitrator. It really lies in 
the conduct ofthe arbitration proceedings, and the 
onus of prooflies onthe party who alleges it. |p. 
472, col, 2.] 

The Oourt never sits in appeal from the award of 
an arbitrator, Its function is to see whether the 
grounds of misconduct alleged by the petitioner have 
been strictly proved. Ifa material piece of evidence 
is tendered and rejected, it may amount to mis- 
conduct entitling the petitioner to set aside the 
award. Williams v. Wallis and Coz (1), referred to. 
[p 474, col. 1] 
- In orderthat the Court may set it aside, the 
irregularities must be of such a nature as to amount 
to no hearing at all. Amir Begam v. Badruddin 
Husain (2), followed. 

Parties cannot get out of an award upon objec- 
tions which do not affect the substantial justice of 
the case. It is true that the Evidence Act does not 
apply to arbitrations. But that only means that an 
arbitrator isnot bound by the technical and strict 
rules of evidence. He must not disregard the rules 
of evidence which are founded on fundamental 
P iooipips of justice and public policy. [p. 476, col. 


The Court isnot bound unders. 13, Arbitration , 
Act, to act only on the grounds mentioned in para. 14, 
Sch, II to the Code. The grounds on which an 
award may be generally remitted are: (a) that there 
was some defect patent on the face of the award ; 
(b) that the arbitrator had made a mistake, and him- 
self desired that the award should be remitted to 
him ; (c) that some material evidence was discover- 
ed since the making of the award which might have 
affected the arbitrator's decision, and (d) misconduct. 
The grounds are not exhaustive. The grounds for 
remitting an award are much wider than those for 
setting it aside, but the jurisdiction is statutory 
and cannot be increased or decreased. Under s.13 
of the Arbitration Act of 1899, the Court must, remit 
the award as a whole, and it has no jurisdiction to 
remit only a part ofthe award for re-consideration, 
Inre Arbitration between Montgomery, Jones & 
ae and Liebenthal & Co. (6), relied on. [p. 476, col. 


Messrs. J. D. Davar and J. S. Khergam- 
wala,for the Petitioner. 
Messrs. Lalji Gokaldas and M. P. Amin, 

for the Respondents. 
Order.—This is a petition to set aside an 
award made under the Indian Arbitration 
Act by one Mr. 8. D, Prabhavalker on 
February 2, 1935, in respect of certain 
disputes between the petitioner and the 
two respondents representing the Recep- 
tion Committee of the 48th Session of 
the Indian National Congress regarding 
timber, bamboos, corrugated iron sheets, 
rafters and other materials supplied by - 
the petitioner to respondents in or about 
October 1934 for the construction work 
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of certain temporary buildings and struc- 
tures in an area enclosed at Worli and 
_ Styled for. the time being “Abdul Gafar 
Nagar”. Part. payments were made to 
the petitioner for the materials supplied 
and lent on hire, and after giving credit 
for the same he made up his bills includ- 
ing his claim for the damage alleged to 
have been done to some of his materials 
by the respondents’ servants and agents. 
The bills amounted to Rs. 19,000 odd. This 
amount was disputed by the respondents, 
and the disputes were referred to the sole 
arbitration of .Mr. Prabhavalker. The sub- 
mission paper is dated December 17, 1934. 
Jt is provided in the recitals that the arbitra- 
tion: shall be conducted according to the 
provisions of the Arbitration Act, and that 
the parties agree to abide by and accept 
the award in all respects as final and 
legally -binding. The same arbitrator, 
Mr. Prabhavalker, was also, appointed in 
similar disputes which arose between the 
respondents and two other merchants, one 
Abdul Gani Sumar and Miya Ahmad Isa. 
Abdul Gani Sumar has also filed a peti- 
tion to set aside the award made in his 


arbilration, being Award No. 21 of 1935.. 


The parties tothat arbitration, however, 
intimated to the Court that they had agreed 
between themselves to abide by the final 
decision in the present petiton. 

The arbitrator awarded payment of a 
sum of Rs. 8,324-11-8 to the petitioner 
inclusive of the part payments already 
made to him, and he also awarded that 
certain materials should be returned to the 
petitioner. 


Petitioner is a timber merchant carrying 
on business in the name and style of 
Messrs. Standard Timber Trading Co., 
and ke seeks to set aside the award on 
certain grounds of misconduct on the 
part of the arbitrator. Legal misconduct 
is aterm which is commonly used in refer- 
ence to awards, but it has always been 
found difficult to give an exhaustiva 
definition of the term. It does not neces- 
sarily involve any moral turpitude or 
dishonesty on the part of the arbitrator, 
It is misconduct in the judicial sense of 
the word and has.been, described generally 
to mean an erroneous breach of duty on the 


part of the arbitrator, however honest, 


which causes miscarriage of justice. It has 
also been deseribed by Atkin, J. in 
Williams v. Wallis and Cox (1) at page 


(1) (1914) 2K B478: 83 LJIKB 1296110L T 
999; 78 J P 337; 588 J 536; 12 LG R726. 
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485* as “such a mishandling of the arbitra- 
tion ag is likely to amount to some sub- 
stantial miscarriage of justice,......"° The 
grounds of misconduct alleged by the peti- 
tioner are spread over his petition and also 
mentioned in para.19 atthe end. Counsel 
for the petitioner in his opening address 
stated that the important grounds of mise 
conduct on which he relied were four in 
number: `` 

(1) That the three arbitrations, namely, 
the arbitrations of the petitioner and 
the two other merchants, were conducted 
by the arbitrator at one and the same 
time ; 

(2) that the petitioner was not allowed an 


-opportunity to produce before the arbitrator 


‘tthe Congress workers who had signed 
certain disputed vouchers of the petitioner, 
especially one Mulshankar ; 

(3) that the petitioner wanted to cross- 
examine respondent No. 2, but he was not 
allowed to do so by the arbitrator in spite of 
the petitioner's protest, and 

(4) that the arbitrator conferred with res- 
pondent No. 2 behind the back of the peti- 
tioner. 

There are certain other grounds alleged 
in the petition for attacking the award, 
namely, that it was improperly procured 
and. that if was bad upon the face of it ; 
but these have not been pressed by Counsel 
nor argued. There was some evidence 
and argument asto which of the parties 
suggested the name ofthe arbitrator, but 
that, in my opinion, is not at all relevant 
to this inquiry for, even if the petitioner 


. suggested the name of the arbitrator, it 


cannot preclude him from impeaching the 
award on the ground of misconduct. The 
arbitrator is a professional gentleman. 


- He is an L. O. E. of the Bombay University 


and å member of the Institute of Engineers 
in India. He also stated that he was an 
Executive Engineer in the service of the 
Bombay Improvement Trust for about 
sixteen years. At or about the time when 
the materials were supplied by the petitioner 
tothe respondents, he was a member of 
the Construction Board of the Reception 
Committee of the Congress, but that fact 
was previously disclosed and known to the 
petitioner. 


Misconduct is a question of fact in each 
case and has to be ascertained from the 
facts of the entire proceedings before the 
arbitrator. It really lies in the conduct 
of the arbitration proceedings, and the 


- Pago of (91 9K.B—[Ba) 
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oo of proof lies on the party who alleges 
it. 

The first ground of misconduct is that 
this arbitration was not conducted sepa- 
rately but simultaneously with the two 
arbitrations of the two other merchants, 
Abdul Gani Sumar and Miya Ahmed Isa, 
that is to say, at one and the same time, in 
the ‘arbitrator's office. The first meeting 
was held on December 31, 1934, when all 
the three merchants were present in the 
office. Petitioner said that he and the two 
others were questioned by the arbitrator in 
the matter of their arbitrations one after 
the other and in all the arbitrations at one 
and the same time, and that this process 
was repeated at all the subsequent meetings. 
Respondent No. 2 in his evidence as well 
as in his affidavit in reply to the petition 
has denied that the arbitrations were heard 
together. The arbitrator was called by the 
respondenis, and I allowed him to be exa- 
mined and cross-examined upon the course cf 
the procedure he followed and the materials 
he utilised in arriving at his decision. He 
was not allowed to be cross-examined as 
to the reasons for his award and the cal- 
culations upcn which it was-based. I also 
did not allow either of the parties to go 
into the figures and the ealculations made 
by. the arbitrator. The Court never sits in 
appeal from the award of an arbitrator. 
Its function is to see whether the grounds 
of, misconduct alleged by the petitioner 
have been strictly proved. 


The arbitrator in his evidence denied ` 


that he questioned all the three merchants 
together at one and the same time. It is 
true that they all went together to his office 
on the same dates, but he said that he took 
up the arbitration of each one of them 
separately on those dates, that'is, he partly 
‘went into cne, and then took up the other 
two in their turn. He stated that the peti- 
tioner replied on behalf of Abdul Gani 
Sumar in the arbitration of Abdul Gani 
Sumar, as the latter was slow and dull in 
understanding questions, and, further, that 
at the end of the first meeting on Decem- 
ber 31, ke gave directions orally to all the 
three merchants together to bring before 
him. :the vouchers in respect of the materials 
supplied by them and the translations of 
their bills in English in their respective 
arbitrations. He also made his awards in the 
three arbitraticns on the same date, though 
separately. It does not necessarily follow 
from: all this that the arbitrations were 
heard together. Counsel referred to the 
three sheets of notes taken by the arbitra- 
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tor in these proceedings. It has been held . 
that it is generally desirable that an arbi- 
trator should make notes of the proceed- 
ings before him, thongh even the absence 
of notes is not in itself a ground for set- 
ting aside his award, ifthe party objecting. 
did not protest until after the award had. 
been made. The allegation against the: 
arbitrator, however, is that he took down 
short notes on loose pieces of paper, two 
specimens of:which are put in as Ex. D, 
and that the notes contained in the three 
larger sheets which have been put in as. 
Ex. 6 were made up subsequently, that 
is, after the petitioner wanted to have- 
the award filed in Oourt in order to 
challenge it. This allegation is made by 
the petitioner in his petition, but in his 
cross-examination he was not at firsi pre- 
pared to go to that length, and when 
pointedly asked, he replied: “How could 
I say ‘that these, notes were subsequently ` 
made up?’ Later in his cross-examination 
he stated that the notes were subsequently 
made up. On reading the notes, I find 
that they, have been taken somewhat: 
roughly, and not always intelligently, and 
contain statements made by the parties, 
together with arguments and observations, 
all mixed up. The arbitrator has also. 
referred to the petitioner in the notes as - 
the Standard Timber Trading Company, 
as the Company, as the Company's repre- 
sentative, and also as ‘‘merchants’”, and 
it is the use of the latter expression on 
which Counsel for the petitioner relied to.. 
show that the reference to “merchants” 
is to all the three merchants whose arbi- 
trations were proceeding before the arbi- 
trator, Under date January 3, 1935, how- 
ever, there is a reference to ‘‘merchants* 
which, in my opinion, is a reference to the 
petitioner alone. 

Counsel further relied on the fact that 
the arbitrator has awarded a return to the 
petitioner of 1250 “ Malbari Kathis” from 
the respondents’ stock, whereas according 
to the order placed’ with him petitioner 
had not supplied any Malbari Kathis at 
all, in order to show that the arbitrations | 
weie heard together. Petitioner had sup- 


` plied “Batwani Bamboos” to the respon- 


dents ; Abdul Gani Sumar had supplied 
“Malbari Kathis” tothe respondents. On | 
the other hand, the arbitrator stated that he. 

was jnformed by the petitioner that 


“Batwani Bamboos” and “Malbari Kathis” - - 


were one and the same, and hé also stated 
that he took the price to be the-same. In 


one place in his notes: under date Decem.-. . 
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ber 31, 1934, he has also put the words 


“Malbari Kathis” over “Batwani Bamboos"’, 
and it is not suggested that this was done 
subsequently. The petitioner denied having 
given such information to tke arbitrator. 
The arbitrator stated that proceedings were 
conducted before him in Hindustani, and 
that he read out the notes at the end of 
each meeting and explained them to the 
petitioner in Hindustani. This latter state- 
ment was not put to the petitioner, and 
cannot act upon it in the-absence of an 
opportunity to the petitioner to reply to it. 
Petitioner stated that the proceedings were 
all conducted in Gujarati, and that the 
arbitrator understood Gujarati. It must, 
however, be pointed out here that the 
arbitrator stated that he had made separate 
notes: also in the arbitration of Abdul Gani 
Sumar, and that statement has not been 
challenged. I am not concerned with the 
third merchant, as the proceedings in’ his 
arbitration were over after a meeting ‘or 
two, and- he has accepted the award. It was 
open to the petitioner to have called the 
two other merchants or at least Abdul Gani 
Sumar who:was present in Court throughout 
these proceedings to support him in'his al- 
legaticn that questions were put to all:the 
three at one and the same time and that the 
notes relied on were not taken at the time, 
but no one has been called. - The petitioner 
himself did not impress me asa reliable 
wilness, his answers not being always con- 
sistent. 
thei notes’ have not been intelligently 
written. But I am not prepared to hold 
that they were subsequently made up from 
mémory. Reading the notes asa whole, I 
do not think it probably that any man 
relying merely on: his-memory could have 
reproduced al] those arguments, figures, 
and observations-in both the arbitrations 
after. ihe award had been made. However: 
rough the notes may be, the allegation 
that they were made up is without founda- 
tion. [n my opinion the arbitrations were 
not» conducted together, 
ground of misconduct, therefcre, falls to the 
ground. : 

The second ground of misconduct alleged: 
is ‘that. the petitioner was: not given an 


opportunity to: call: before the: arbitrator. 


one Mulshankar. and another man by the 
name. of Mishra, but particularly Mul- 
shankar, who were Congress workers at the 
time, and who along: with. other workers: 
were’ taking delivery of.materials supplied: 
by different merchants in the different:sec- 
tions:‘of “Abdul Gafar Nagar”, andisigning 


‘they‘took delivery of. 


I have already stated before that: 


and the’ first- 
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the vouchers of the merchants, whose goods 
Petitioner had about 
eighty of such vouchers. He produced 
them for inspection by respondent No. 2, 
and beforé the: arbitrator; and some of 
them were disputed by respondent No. 9. 
Thereupon the petitioner wanted respon- 
dent No. 2 to produce a book which has 
been called a stock-book ora store-book 
in which he alleged that entries were - 


I made in respect of the materials delivered 


by merchants from time to time. This 
book was first referred to in the arbitrator's - 
office when the vouchers were being checked 
and: examined by respondent No. 2 some 
time between January 11 and 30, 1935, 
Respondent’ No. 2 did not produce the 
book when called upon, alleging either that 
he was not: bound to produce it, or that 
it was incomplete -as-all the entries from 
smaller books kept by the workers were 
not ‘entered upin this general stock book, 
or as he alleged in his affidavit in his reply - 
to Abdul.Gani Sumar's petition, because 
he’ was not ‘bound to produce it’ in order to 
prove’ the opponent's claim. It was, how- 
ever, stated" "by the arbitrator in his’ evi- 
dence that its production was ultimately 
not pressed; as it was agreed that in 
respect of: the disputed vouchers for which 
the book: was required the workérs who 
had signed those vouchers should be 
brought before him. This agreement was- 
also mentioned by ‘respondent No. 2° 
in: his evidence, but it is not referred to in 
his affidavit, and‘is denied by the -peti- 
tioner. The agreement is referred to, but 
not clearly recorded, by the‘arbitrator in 
his notes. In his: evidence he further 
stated that he did not attach any import- 
ance tothe book and did not ask respon- 
dent No. 2 toi produce it. - Counsel for the 
petitioner thereupon’ argued that thig 
amounted to a rejection of the book by 
the arbitrator. In his ‘notes ‘as of Janu- 
ary 30, 1935, the arbitrator has stated that 
responcent No. 2 was not: willing to pro- 
duce tbe book as!it was not up-to date, and 
he-adds: “but I think the reason in not 
producing the’ stock-book:-is that all- the 
entries must’ not: be inthe book”. It was- 
suggested that the second “not” has been 
subsequently interpolated, and ‘that the 
antithesis tothe previous:sentence introduc- 
ed : by -the conjunction “but” can only have 
a meaning if:thé word’ “not” was originally 
not there. If that-was so, the arbitrator 
could not have'-consistently’ said in’ his 
evidence’ that: he ‘attached: no importance 


to thésbook} ajid ‘did :not call for-it: Jp- 


AT4 


must also be pointed out that the word “not” 
does not appear to have been written in a 
different ink. The only inference that the 
Court can draw from the statement in the 
notes and from the arbitrator's evidence is 
that ultimately he attached no importance 
to the book, because in lieu of the evidence 
which the book might have contained, the 
. men who had signed the disputed vouchers 
were to be ‘produced before him. The peti- 
tioner himself admits that they were to be 
produced ; in fact it is his grievance against 
the arbitrator that he got no opportunity 
to call cne of them, namely Mulshankar. 
The question still remains whether the 
non-production of the stock-book amounts 
to misconduct onthe part of the arbitra- 
tor, and whether this has caused sub- 
stantial injustice tothe petitioner. As the 
book was in fact not tendered in evidence, 
it cannot be strictly said that it was re- 
jected by the arbitrator. 
piéce of evidence is tendered and rejected, 
it may amount to misconduct entitling the 
petitioner to set aside the award: see 
Williams v. Willis and Cox (1). In that 
case, however, the evidence which it is 
alleged was rejected was material on the 
landlord's claim for breach of the tenant's 
covenant to repair, and it was in doubt 
before the Appeal Gourt whether such 
evidence was tendered and excluded or not. 
In this case itis clear that the stock- book 
was not tendered and rejected. The 
arrangement was to produce the men who 
had signed the disputed vouchers before 
the arbitrator, and if in view of that 
arrangement the arbitrator thought that 
no importance should be attached to the 
production of the book, it-cannot be said 
that in Jaw he rejected it. Nor has any 
substantial injustice resulted from its non- 
production. Out of the vouchers produced 
. by the petitioner, eleven were signed by 
Mulshankar. Of these, the arbitrator stated 
that he decepted ten, and he rejected one, 
because it contained an endorsement at 
the back that- the goods had been rejected 
and returned. The endorsement bears 
nobody's signature, but the arbitrator said 
that he saw it when it was prcduced before 
him by the petitioner, and the voucher 
was also given back to the petitioner. I 
do not believe the petitioner when he said 
that he saw the endorsement in Court for 
ibe first time. Moreover, why one only out 
of eleven vouchers was singled out for a 
subsequent false endorsement at the back 
has not been explained. Seeing the 
endorsement, the arbitrator was entitled in 
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his judgment to reject it. The two dis- 
puted vouchers which bear the initials of ` 
Deshpande were accepted as genuine after 
Deshpande had admitted that the initials 
were his. The one disputed voucher signed 
by Mishra was accepted by the arbitrator, 
as he said in his evidence, and I have uo ` 
reason to disbelieve bim. One unsigned 
voucher was not considered, as it bore no 


‘signature and no explanation about it was 


forthcoming from the petitioner. Under ' 
the circumstances it was stated both by 
respondent No. 2 and the arbitrator that 
the question of calling Mulsbankar did not 
arise at all. His name also does not appear : 
in the notes, whereas that of Deshpande 
does. The name of Mishra appears in the 
notes, though the last note is not a note © 
of what transpired at a meeting, but what . 
the arbitrator noted down for his own 
guidance when Mishra could not be pro- 
duced. However, as I have said before, 
he has accepted the one disputed voucher 
signed by Mishra. The only voucher about 
which the petitioner could have a griev- © 
ance was that cf Mulshankar which 
bore the endorsement, but as I have 
already said, the arbitrator was justified 
in rejecting itin the absence of anv.proof 
that the endorsement was subsequently 
forged. The non-production therefore of 
the stock-book does not amount to mis- 
conduct on the part of the arbitrator. 
If there was any misconduct or default, it 


‘was that of respondent No. 2, and as I have 


already said, it was not produced by him ` 
because of an arrangement to call the 
men who had signed the vouchers. 

The third. ground of misconduct as stated 
by Counsel was that no ‘opportunity was 
given to the petitioner to cross-examine 
respondent No. 2. It does not appear on the 
notes that the petitioner applied to cross- 
examine respondent No. 2, nor was respon- 
dent No. 2 asked about it. Counsel, how- 
ever, in his closing address went further 
and stated that no opportunity was given 
to the petitioner to produce all his evi- 
dence, and that the arbitration was closed 
without such evidence being produced. It 
would, in my opinion, be certainly miscon- 
duct if the petitioner wanted to call any 
material and relevant evidence and the 
arbitrator prevented him, or if the peti- 
tioner tendered such evidence and the arbi- 
trator rejected it. There is, however, no- 
thing on the record either in the notes or in 
the petition or in the evidence that the ' 
petitioner wanted to call any evidence or 
that he wanted to cross examine respondent 


1937. 


No. 2, His only statement in evidente was 
that neither he nor respondent No. 2 was 
examined on oath. He did not say that he 
offered to give evidence himself nor that 
he wanted to cross-examine the respondent. 
I have already dealt with the petitioner's 
grievance regarding Mulehankar. It is 
true that on the very day the first meet- 
ing was held, the time for making the 
award which was originally 21 days from 
the -date of the submission paper was 
extended to February 7, 1935. On Janu- 
ary 3, nothing was done as the vou- 
chers and the translated bills were not 
produced, but between January 1! and 
30, the parties met in the arbitrator's 
` Office for inspection of thé. vouchers on 
three or four occasions, the last of such 
occasioh being about January 24 or 25. 
The substance of what happened on those 
cecasions the arbitrator has put down 
-under January. 3, 1935, as if it was a 
complete record of a meeting on that 
date. This was a very irregular way of 
taking notes. However, on January 28, 
he gave notice to both the parties that 
January 30, will be the date of the last 
meeting, and he stated in his notice that 
the parties should be present with any 
evidence that they wanted to tender. 
What actually happened on the 30th was 
that after sume discussion the petitioner 
was,to bring ‘the man who had signed the 
disputed vouchers, and ‘the only man's 
name mentioned in the notes is that of 
Deshpande. The petitioner did not say he 
wanted to call any evidence. On the other 
hand respondent No. 2 stated that the arbi- 
trator said at the end of the meeting that 
the arbitration was ciosed, and J believe 
him. There was no meeting on the next 
day, but it appears that Deshpande was 
produced before the arbitrator either on 
that day or on February 1. The award 
was, made on the 20d, which was five 
days before the last extended date. Peti- 
tioner saw. the arbitrator on January 31, 
and did not even then say that he wanted 
to call any evidence. The only man whom 
he wanted to call according to him was 
Mulshankar, but according to the arbitrator 
and respendent No.2 Mulshankar’s presence 
Was not necessary. Petitioner alleges that 
he protested. on February 2, when he 
was told thst the award had already been 
made on the 2nd. On the other hand 
the arbitrator stated that he never spoke 
to the petitioner at all at that time,- and 
that in fact the award was not ready till 
the evening. The petitioner did not put 
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on record his protest against the conclu- 
sion of the arbitration, and [ do not think 
merely because the award was made a 
few days ‘before the last extended date, 
that the petitioner is now entitled to say, 
on being dissatisfied with the award, that 
he was prevented from calling further evi- 
dence. The arbitrator's clerk, Mr. Rele, 
was called to give. evidence as to an in- 
teryiew he had with the petitioner on Febru- 
ary 2, but I am not prepared to accept 
Mr. Rele’s statement; the interview has ‘not’ 
been referred to in the affidavit of res- 
pondent No. 2.° 

The only other ground urged is that the 
arbitrator saw respondent No. 2 behind the 
back of the petitioner. Of this there is no 
evidence at -all. All that the petitioner 
said was that he inferred that respondent 
No. 2 must have seen the petitioner; be- 
cause the arbitrator told the petitioner that 
the Congress had no funds. The arbitrator 
denies having made such a statement, and 
I. believe him. Counsel further said that 
the arbitrator telephoned io respondent 

No. 2. But there is no evidence that they 
spoke about matters connected with the arbi- 
tration, and I believe both the arbitrator and 
respondent No. 2 when they said that they 
did not speak to each other behind the peti- 
tioner’s back on any such matter. 

These are the important grounds of mise 
conduct alleged’ by the petitioner. The 
arbitration was, in my opinion, not con- 
ducted as regularly and as methodically 
as it should have been. The award also 
might have been put in proper form. I 
should have expected that the notes taken 
by the arbitrator would not be as rough as 
they are. But are these irregulsrities such 
as would vitiate the award? In order that 
the Court may set it aside, the irregularities 


. must be of such a nature as to amount to 


no hearing at all. This has been laid down 
by the Privy Council in Amir Begam v. 
Badruddin Husain (2). That is not the 
case here. It has also been held by Lord 
Halsbury in Andrews v. Mitchell (3) at 
p. 80* that ifthe conduct of the proceed- 
ings is slip shod and irregular, as in that 
case if was, it might tend to injustice. 
That is not .so here either. It is well 
establisned that parties cannot get out of 
an award upon objections which do not 
affect the substantial justice of the case. 
(2) 16 Bom. L R 413; 23 Ind. Oas. 625; A I R i914 
P O 105; 1700120; 36 A 336; 18 O W N 755; 1 O 
L J 249; 12 A L J 537; (1914) M W N 472: 16M L 
T 35; 27 M'L J 181; 19 C L: J 494 (P 0). x 
(3) (1905) A O 78; 74 LJ QB 333; 9. L T 537. 
*Page of (1905) A. 0 [Hd] 7mm 
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It is true that the Indian Evidence Act 
does not apply to arbitrations. But that 
only means that an arbitrator is not bound 
by the technical and strict rales of evi- 
dence. He mast not disregard the rules of 
evidence which are founded on fundamental 
principles of justice and public policy, 
and I cannot say that they were so dis- 
regarded in this arbitration. It was stated 
by Cockburn, O. J.in In re Hopper (4) ‘at 
Bo observe that we must not be ever 
ready to set‘ aside -awards where the parties have 
agreed to abide by the decision of a tribunal of 
their own selection, unless we see that there has 
been something radically wrong and vicious in the 
proceeding ..... i 

Serution, L. J. observed to the same effect 
in Olympia Oiland Cake Co. v. Macandrew 
Moreland & Co. (5) when he stated at 
p. 778f that the Court does not interfere with ° 
the award of commercial arbitrators unless 
there-is substantial injustice. I have con“ 
sidered all the facts and circumstances of 
the case, and I do not think that any 
ground of misconduct has been strictly 
proved‘ on account of which I can‘ set- 
aside the award under s. 14, Arbitration 
Act.’ 

Even if the misconduct is not of such a 
nature as to Vitiate ihe award, the next’ 
question is whether the Court should remit 
the award’ tothe arbitrator for re-considera- 
tion under s. 13 of the Act, which provides ° 
that the ‘Court may from time to time remit 
the award to the re-consideration of the 
arbitrators’ or ‘umpire. Under para. 14 of 
Sch. II; Civil Procedure Code, the Court may 
remit the award or any’ matter referred to 
arbitration to the re-consideration of the 
same’ arbitrator upon such terms as the. 
Court’ thinks fiton the grounds mentioned 


therein. The'Court is, however, not bound > 


under s. 13,’Arbitration Act, to act only 
on’ the ‘grounds- mentioned in para. 14, 
Sch. If to the Code. In the case in Re 
Arbitration between Montgomery, Jones & 
Cui and-‘Liebenthal & Co. (6,, Chitty, L. J. 
stated the following grounds on which an 
award may be generally remitted: (a) that 
thére was some defect patent on the face 
of the ‘award: (b) that' the arbitrator had 
made amistake,-and himself desired that 
thé award - should ‘be remitted to him ; (c) 
that: some material evidence was discovered 
(4), (1867) 2 Q B 367; 8 B &-8 100; 36LIQB 97; 
15) L: T 566;-15 W R443. . K 

(5y (19182 K B-771; 88 LJ K B227; I9 L T- 
553; 83 JP 9; -36T L R 581; 16 LGR 745, 

(6; (1898) 78 L-T 406, 

*Page of (1867) 2 Q. B.— ea | 

+Page of (1918) 2 K. B.—[ Ha, 


hor 
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since the making of the award which might 
have affected the arbitrator's decision, and 
(d) misconduct The grounds are not- 
exhaustive, but this case has been relied on' 
and followed in U. M. Chowdhury &Co v. 
Jiban Krishna Ghose & Son (7) at p. 654*.: 
The grounds for remitting an award are” 
much wider than those for s2tting it aside, 
but the jurisdiction is statutory and: 
cannot be increased or decreased. Is this a: 
case in which the Court should exercise its 
power to remit the award to the arbilrator ? 
It was argued that the question: cf damages’ 
was not considered at all by the arbitrator ; 
but I am not satisfied that it was not. No 
question was put to him about it when he' 
was in thé box. According to his award,’ 
items Nos. 10,11 and 13 refer to damages.’ 
It may be that he has awarded a much’ 
smaller sum than the petitioner claimed, 
buf that is not a ground for remission. 
The only othér ground was that the’ 
arbitrator had ordered the return of 1,250- 
‘Malbari Kathis’ to the petitioner. As to: 
the cost of 1850 ‘Malbari’ Kathis’, I do not: 
think there can be any grievance, because- 
the price of Rs. 3-1-0 per 100 is the price’ 
mentioned in the order, and I am not! 
satisfied that that price was’ only subse-' 
quently added atthe instance of thé res=' 
pondents. 

The only question. therefore to consider ’ 
is about the return of 1,250 ‘Malbarir’ 
Kathis, and as to that I have the arbitra-- 
tor’s explanation. It must also be pointed': 
out that there is a difference between the 
Civil Procedure Code and the Indian Arbi-' 
tration Act, because the Code distinctly* 
provides for remitting all or some of the: 
matters referred to arbitration for recon 
sideration by the arbitrator. So does s. 10- 
of the English Arbitration’ Act of 1889; 
But under s.13 of the Indian Arbitration: 
Act, of 1899, the Court must, I think, 
remit the award as a whole, I do not’ 
think I have any jurisdiction to remit- 
only a part of the award for re-considera- - 
tion. If I remit the award, it must be 
first set’aside, and the whole proceedings - 
must be re-opened, but the Courts are, as 
a rule, not inclined to open up arbitration” | 
proceedings unless the requirements of 
justice warrant such remission. The return’ 
of 1,250 ‘Malbari Kathis’ instead of ‘Bat+: 
wani Bamboos’ is not; to my mind, a matter- >. 
on which I sheuld remit the whole award'!! ` 
for the re-consideration of the arbitrator - 
especially in’ view of the arbitrator's 

(7)49C 646; A IR 1922 Cal. 447; 69 Ind. Oas. 995; - 

‘Page of 49 Oal—[H#d] n 7 
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optatement that the took them to be one 
‚and the same. I am also aware of the 
.danger pointed out.by the Master of Rolls 
in R- Tidswell (8, that notwithstanding 
the honesty and.bona fides of an arbitrator 


‘(p. 217%) 

s“. . . jt is impossible, where an award 
has been set -aside and sent back upon such 
grounds, that there should not be, .in spite of him- 
self, some disposition to favour one side,- and a 
disposition to. make it, appear that the objections 
to the award were -useless, and that the sending 
it back was productive of no good.” . 


lt is not, however, on that ground that 
Iam against the remission. The arbitra. 
‘tor is an educated man, and there is no 
charge of partiality or bias . against him. 
I am not prepared to remit‘the award on 
only a small matter, and make the parties 
incure further. unnecessary costs. . 
result, the petition, must be dismissed. 

I have heard Counsel on the question of 
costs. I have been referred to s.17, :Arbi- 
tration Act, which p:ovides that an order 
made by the Court under this Act may 
be made on such terms as to costs or 
otherwise as the Court thinks fit. The 
question of costs, as in all other proceedings 
generally, ia in the discretion of the Court, 
‘but the discretion has to be judicially exer- 

- gised. As a rule, costs follow the event, 
‘and there must be some special circum- 
stances which take the matter out of that 
‘rule. I agree with Counsel for the .respon- 
dents that the main question here was dne 
of misconduct which would vitiate the 
award under s. 14 of the Act. On that 


the petitioner has failed, and I must, there- 


“fore; dismiss the petition -with costs. ” -Peti- 
tion dismissed with costs. In: my-opinion 
this was a fit case for engaging two Counsel, 
and I certify accordingly. 
D. Petition dismissed. 
(8) (1863) 33 Beav. 213;'10 Jur. (N s) 143. 
~ *Page of 33 B—[Ed] 
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The adjustment ofa decree within the meaning 
O. XXI, r. 2, Oivil Procedure Code,..means:. the 
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extinguishing of a decree, by satisfaction out of 
. Court, and it is, to all intents and purposes, executed, 
and no question ofthe execution of the adjusted 
decree is possible. The wordingof O.XXI,r. 2, 
Civil Procedure Code, imply a finality which excludes 
any future applicition in execution to the Court. 
In short, a decree can be adjusted within the 
meaning of r. 2, XXI, Civil Procedure Code, 
only by an executed agreement and not by an 
_executory agreement. It isnot an adjustment of a 
decree within the meaning of r.2 for one decres 
requiring. execution by the Court to be substituted 
by agreement of the parties for the decree of the 
‘Court, for if this principle were accepted, the ‘Court 
might be called upon to execute not the decree it 
-passed, but-a hundred decrees, not one of which it 
, passed or which any other Oourt passed, but which 
: the parties choose to substitute by mutual agree- 
ment for the decree of the Gourt. So where a maine 


, tenance decree creating a charge on a certain property 


is varied by a subsequent agreement, the substitut- 

ed decree cannot be executed. Udharam Baharmal 

v. Murarilal Shiemlal (1) and Ramnarain v. Venkata 
» Reddi (2), referred to. 


F.C..A..against an order of the First 
Class Sub-Judge, Hyderabad, Sind, dated 
December 16, 1932. 

Mr. Khanchand Gopaldas, for the Appel- 

i lant. , 
Mr. Kundanmal 
Respondents. 


Dayaram, for ‘the 


' Davis, J. C.—Tnis is an appeal against 
an order of the First Class Subordinate 
Judge at Hyderabad, by which he dis- 
missed an application in execution of the 
applicant on. the ground that what the 
applicant desired to execute .was not the 
, decree but a subsequent agreement vary- 
ing the decree. -The appellant -is a Hindu 
widow.and she obtained a decree whereby 
„She is ‘to be entitled to Rs. 23 a month 
-maintenance and the right of residence in 
the family house, if she wished to reside 
therein and a charge was created on cer- 
tain property to secure this maintenance. 
. The appellant, however, alleges that subse- 
queut,to, this decree she came to an agree- 
-ment-with the respondents whereby certain 
‚Property was released from the charge, and 
-her right to maintenance was secured as a 
charge upon one ‘property only, and- she 
alleges that subsequent to this agreement 
,afuither agreement was made whereby in 
addition to Rs. 23 per mensem for main- 
‘tenance, she was to be entitled to Rs. 15 
per, mensem forresidence in lieu of resi- 
dence -in the family house. 
Tae respondents. deny that the appellant 
is entitled to anything more than Rs. 23 
per mensem for maintenace or that this 
Maintenance is secured upon one particular 
property as alleged. It is argued before 
us by.Mr. Khancnand for the appellant that 
to.the decree 
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whereby the maintenanceis charged upon 
- One special property and Rs. 15 was agreed 
to be given in lieu of residence in the 
family house was an adjustment of the 
decree within the provisions of O. XXI, 
‘ ry. 2; Civil Procedure Code, and that the 
` appellant was entitled to apply to the Court 
for execution of the adjusted decree. He 
draws a distinction between the adjust- 
ment of a decree and the satisfaction of 
_a decree and refers to the wording of 
O. XXI, rr. G6 and 19, Civil Procedure Code. 
So faras any distinction is to be drawn 
between the adjustment of a decree and 
satisfaction of a decree, we would say that 
the only difference is that the former 
relates to the satisfaction of a decree 
without the assistance of the Gourt and the 


latter relates to the satisfaction of a decree © 


with the assistance ofthe Court, that is by 
_ execution, and not adjustment. But we 
think, with all respect to the learned Judge, 
.in Udharam Baharmal v. Murarilal Shiam- 
lal (1) thatto speak of the execution of an 
. adjusted decree is a contradiction in terms. 
In that judgment Havelivala, A. J.C. re- 
ferring tor. 2, O. XXI, Civil Procedure 
Code, says: “What the rule means is that 
the adjusted decree should not be capable 
of being executed.” 

In our opinion, if the adjustment of a 
. decree within the meaning of O. XXL r. 2, 
: Civil Procedure Code, means the extin- 
guishing of a decree. which in our opinion 
it does, it-is to all intents and purposes 
executed, and no question of the execution 
. of the adjusted decree is possible. The 
wording of O. XXI, r. 2, Civil Procedure 
‘ Code appears to us to imply a finality 
which excludes any future application in 
. execution to the Court such as the alleged 
adjustment of the decree inthis case 
implies. In short, a decree can be 
- adjusted within the meaning of r. 2, O. XXI, 
Civil Procedure Code only by an executed 
- agreement and not by an executory agree- 
ment. Itis not an adjustment of a decree 
within the meaning ofr.2 for one decree 
requiring execution by the Court to be 
-substituted by agreement of the parties 
for the decree of the’ Court, for if this 
` principle were accepted, the Court might 
be called upon to execute not the decree, it 
passed, but a hundred decrees, not one cf 
whichit passed or whichany other Court 
. passed, but which the parties chcose to 
substitute by mutual esgreement for the 
‘ decree of the Court. This appears us to 

(1) 30S L R 249; 167 Ind. Cas. 417; A IR 1936 Sind 
- 191; 9 RS 182, a 3 
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be tLe ratio decidendi of the case of this 
Court in Udharam Baharmal v. Murarilal 
Shiamlal (1) already referred to, and 
reference is made in thatjudgment to the 
cases of the Calcutta, Lahore and Allab- 
abad High Courts It was also- pointed 
out that the decision of the Madras High 
Court to the eontrary in Ramnarain V. 
Venkata Reddi (2) stands alone. But 
Ayyar, J. in that judgment distinguishes 
the decree and an adjustment which seeks 
to vary the decree. 
We do not think, therefore, that it was 
open to the appellant to prove as aw 
adjustment of a decree within the mean- 
ing of O. XXI, r.2, Civil Procedure Code, 
an executory agreement. It was not .an 
adjustment or extiguishing of the decree 
in whole or in part witbin the meaning 
of O. XXIL, r. 2, Civil Procedure Code; it 
was the substitution of one decree for 
another, and for the execution of the 
substituted decree the assistance of the 
Court was invoked. Thiscould not, in our 
opinion, be done. It is clear that the 
appellant had all the maintenance calcu- 
lated at the rate of Rs. 23 per mensem to 
which she was entitled at the date of the 
Judge's order. We think, therefore, her 
application was rightly dismissed, and we 
dismiss this appeal accordingly. In the 
particular circumstances of this case, we 
er no order as to costs. Order according. 
y. l . 
D, Appeal dismissed. 


(2) 56 M 198; 141 Ind. Cas. 429; A IR 1933 Mad. 
28; 63M L J 598; (1932) M W N 810; 36L W 558, 
Ind. Rul. (1933) Mad, 132. - 
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. LAHORE HIGH COURT 
Second Civil Appeal No, 428 of 1936 
October 2, 1936 
JAI LAL, J. 
RAM PARKASH—AppgELLaNtT 


i versus 
PEOPLE'S BANK or NORTHERN INDIA, 
Lrp., JunLUmM BRANO AND ANOT.IER — 


RESPONDENTS 

Civil Procedure Code (Act V of 1908, s. 151— 
Minor bidding at auction-sale but subsequently 
applying not to confirm sale—Court refusing, for 
want of provision in law—Appeal dismissed—Second 
appeal, if lies—Confirmation, held would give rise 
to complications—Second appeal treated as application 
for revision. 

Where a minor bids at an auction-sale, the sale 
should not be confirmed as the confirmation would 
give rise to complication because of the eale in favour 
of a minor which would haveto be set aside ulti- 
mately as æ void transaction. tos 
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(Since it was doubtful whether second appeal lay 
from the appellate order of dismissal of appeal by 
minor from the trial Court's order refusing not to 
confirm the sale on the ground that there was no 
Provision of law, the second appeal was treated as 
an applicition for revision and the sale was set aside 
undér s. 151, Civil Procedure Code.) 

S. C. A. from an order of the District 
Judge, Jhelum, dated March 18, 1936. 

Mr. Bishan Nath, for the Appellant. 

Mr. Bhagwat Dayal, for the Respondents. 

Judgment.—A house was sold in execu- 
tion of a decree obtained by the People’s 
Bank of Northern India, Lid., in liquida- 
tion, against Sardar Gian Singh and was 
purchased by Ram Parkash, appellant. >It 
is conceded that it was Ram Parkash himself 
who made the bid and deposited the pur- 
chase price in Court. Before the confirm 
ation of the sale, he made an application 
to tbe Court stating that. he was a minor 
and for that reason the sale shou'd not be 
confirmed and the money dep.sited by him 
should be returned to him. The Court 
found that he was a minor Lut declined to 
Set aside the sale on the ground that there 
was no provision of law under which the 
sale could be set aside. An appeal by Ram 
Parkash was dismissed by the learned Dis- 
trict Judge of Jhelum andthe former has 
consequently preferred an appeal to this 
Court. Ss 

[am not certain that an appeal lies to this 
. Court, but -ina my cpinion it is obvious that 
unless the. sale is set aside now, compli- 
cations will arise because the sale in favour 
of the minor cannot be upheld and’ will 
have ultimely to be set aside as a void 
transaction. Therefore the executing Court 
should have refused to confirm the sale 
when it was pointed out to it that the pur- 
chaser was a minor. In the absence of any 
other provision of law this was a suitable 
case for action under s. 151, Civil Procedure 
Code. The matter is now before me and 
I take up the case in exercise of there- 
visional jurisdiction of this Court and set 
aside the sale in favour of Ram Parkash. 
The money deposited by him shall be 
returned to him and the house shall be 
re-sold in. accordance with law. As the 
minor Ram Parkash was initially responsible 
for the illegal proceedings, I decline to 
grant him costs of these proceedings which 
would be borne by the parties. ) 

D. Sale set aside. 
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CALCUTTA HIGH COURT 
Civil Rule No. 436 of 1935 
February 4, 1936 
S. K. Gaosz AND EDGLEY, Jd. 
BHOLA NATH ROY CHAUDHURY 
- AND OTHERS—J UDGMENT- DEBTORS Nos. 1 

To 3—PETITIONERS 
5 VETSUS 

Haji Syed MUHAMMAD MASHUD 
AND OTHERS—OPposiITE PARTY 

Bengal Tenancy Act (VIII of 1885), s. 174 (3) tb) 
—Application for setting aside sale—Deposit either 
before or at time of application, tf necessary. 

The word “allowed ° in cl. (5) of sub»s, (3) of 
s. 174, Bengal Tenancy Act, meane “granted ” and 
l o make the 
deposit at the time of making the application as a 
condition precedent to his application being enter- 
tained. Gunabhinnessa Chowdhurani v. Gopendra 
Prosad Sukul (8) and Ajit Kumar Bagu v. Surendra 


~ 


Nath Mondal (4), followed. 


O. R. against an order of the Court of the 
Munsif, Rampurhat (Birbhum), dated Febru- 
ary 16, 1935 and March 30, 1935. 

Messrs. Hiralal Chakravartti and Hari 
Prosanna Mukherji, for the Petitioners. 


Order.—The petitioners in this Rule are 
the judgment-debtors in arent execution 
case. They made an application under 
s. 47 of the. Code of Civil Procedure and 


‘s. 174 of the Bengal Tenancy Act for havy- 


ing a sale set aside on the ground inter alia 
that the execution proceedings were with- 
out jurisdiction and that there was auppres- 
sion of the sale processes, in consequence 
of which the tenancy in arrears was sold 
at. an inadequate price. On February 16, 
1935, the learned Munsif passed the following 
order upon the application: 


“Register. Inform Pleader. Put on March 30, 
1935, for hearing, Petitioner to deposit the decretal 


‘amount before that date. In default, the case will 


stand rejected. Oonfirmation be 
date". 


Subsequently the petitioners applied to 
the Court for a re-consideration of the 
order for deposit. But,on March 30, the 


stayed till that 


‘learned Judge decided that the application 


could not be entertained without such 
deposit. Against that decision the present 


-Rule has been obtained. 


It may be. stated at the outset that the 


order of February 16, does not purport to 


have been made in the exercise of the 
Courts inherent jurisdiction. The subse- 
quent order of March 30, which is complained 
against makes it quite clear that the learned 
Judge proceeded upon an interpretation of 
s. 174, sub-s. (3) of the Bengal, Tenancy Act, 
taking the view that he was bound to follow 
the decision in Kuloda Prasad Majumdar 
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v. Kumar Prativa Nath Roy (1) rather than 
thatin Mofiz-ud-din Muhuri v. Mofizuddin 
(2). The question, therefore, arises whether 
under the provisions of sub-s. (8) of s. 174, 
the. applicant is bound to make the deposit 
at the time.of making the application. The 
question turns upon the interpretation of the 
word “allowed”, incl. (b) of sub-s. (3). In 
Mofizudain Muhuri:v. Mofizuddin (2), it was 
held that “allowed” is - equivalent to 
“granted” and-is-not the same thing as 

“admitted” occurring in sub-s. (5). The 
judgment in, Kuloda Prasad Majumdar v. 
` Kumar Prativa Nath Roy (1), to which I 
‘was a party, expressed a doubt as to the 
- gorrectness'of the above view and suggested 
“that. the word “allowed? should be read in 
the sense of “entertained”. This, however, 
was nota decision in that case and it was 
successfully distinguished in a subsequent 
case, namely- the case of Gunabhinnessa 
Chaudhurant v. Gopendra Prasad Sukul 
(3). Our attention has been ‘drawn to 
:the fact that the same view has been taken 
by Cunliffe-and Jienderson, JJ-in -a subse- 
quent case, namely, Ajit Kumar Basu v. 
Surendra'Naih Mondal (4)... All the direct 
, decisions, therefore, are to the effect that 
“the word “allowed” in cl. (b) means 
‘granted’ and that itis not necessary for 
the applicant to make the deposit at the 
‘time: of making the application asa condi- 
-tion precedent to his -application being 
-entertained. Speaking for. myself, I do not 
-feel. pressed by the doubt which has’ given 
expression toin Kuloda Prasad Majumdar 
V. Kumar Prativa Nath, Roy (1), and having 
-had an .opportunity of re-considering the 
matter, I am not prepared:to hold that the 
¿direct decisions on the pointin the- cases 
-mentioned above should not be followed. 
‘The ‘difficulty has arisen . because it has 
been necessary to consider the intention 
of sthe Legislature which is. to discourage 
frivolous applications. If “allowed” were 
read in ‘the sense of “entertained”, the 


procedure would be simpler than if it was: 


‘read in the:sense of “granted”. But the 
difficulty: created by the language remains. 
At the same time it seems to me that the 
aforesaid -intention of the Legislature is not 
inconsistent with the position that there 
should be a distinction made between ‘the 


(1) 60 CLJ 112; 154 Ind. Cas, 420; A I R 1935 Cal. 
«91; 62 G 149; 7R C449. 

(2) 38C W N.334; 151 Ind. Cas. 94; A IR-1934 
Cal. 491; 61 C 338; 590 LJ 69,7 RC 68. 

@) 39C WN 1176; 163 Ind. One. 72; 62 O LJ 356; 
63 C49; A IR 1936 Cal. 275; 8 RC 683. 
> (4) 165 Ind. Cas, 885; 40 CW N 526; 680L J 
19; A I B.1936 Cal. 430;9 R 08387.. 
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initial stage of the application” and the 
At the initial 
stage the applicant has got to establish, 
first, his locus standi to make the applica- 
tion; secondly, that there has been-material 
irregularity or fraud; and thirdly, that there 
has been substantial injury resultant 
therefrom when he has established these 
three things the Court may “allow” the 
application - subject to his making the 
deposit, unless he satisfies the Court for 
reasons to be recorded by it in writing that 
no such deposit is necessary. As Lort- 
Williams, J. pointed out in Mofizuddin 
Muhuri v. Mofizuddin (2) this very provi- 
sion connotes thut there should be scme 
consideration on the merits, otherwise the 
Court may not be ina position to decide 
whether the deposit is necessary or not. 
It is not unreasonable that at the appeal 
stage the condition as to deposit should be 
more stringent, the applicant having once 
failed at the. initial stage. So whether 
the appealis heard on the merits or not, 
he must make the depcsit at the time of 
making the appeal. Otherwise no such 
appeal shall be admilted unless the appel- 
lant deposits such amount in Court. By 
way of analogy I may refer to the provisions 
of s. 148 (k) (4) where the language of the 
section makes it quite clear that after the 
application had been niade and heard 

“and the Court, if it is satisfied that summons 
was not duly served and that theie is prima facie 
evidence of a bona fide defence, may, upon his 


(depositing one-half of the amount recoverable under 
pe decree, make an order setting asidethe decree, 
\s against him... ete.” | 

' I may also refer tos. 153 A for a contrary 
positicn. There it is clearly stated that the 
-application shall not be admitted 

‘unless the applicant, has at or before the time 
when the application is admitted, deposited in the 
Court to which the application is presented the 
amount, if any, which he admitted to be due 
from him to the decree-holder, or such amount as 
the Court may, for reasons to „be recorded by it 
in writing, direct “or’’ unless the Court,- after con- 
sidering the statement of injury, is satisfied, for 
-reasons to be recorded by it in writing, that -no 
such deposit ig necessary.” 

It is noteworthy that this stalement upon 
which the deposit may be excused is to 
be contained in the application itself. In 
these two sections the language used dies 
not leave any doubt as to the meaning 
which cannot be said with regard to the 
section under notice. But as has been 
pointed out in the decided cases, the 
language of the proviso to sub-s. (3) of 
s. 174, as also the language used in the 
succeeding s.174(A) (1) and (2) gives an 
indication that there is a difference between 
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“allowing” an application and “admitting” 
it. It seems to us, therefore, that the view 
taken in the decided cases should be 
followed and it is not necessary that the 
deposit should be made before or at the 
time of making tbe application. i 
this view the Rule must be made 

absolutes and the order complained against 
must be set aside. The case will be 
remitted to the trial Court to proceed ac- 
cording to law. 

There will be no order for costs. 

D. Rule made absolute. 





OUDH CHIEF COURT 
First Civil Appeal No. 64 of 1935 
September 8, 1937 
Tomas AND Zia-UL- Hasan, JJ. 

RAM BHAROSE AND orsers— 
DEFENDANTS——A PPELLANTS 
Versus 
Dewan RAMESHWAR- PRASAD 


BINGH——PLAINTIFF— RESPONDENT 

~ Gifi—Genuineness challenged—Burden of proof— 
Evidence Act(I of 1872), ss. 6, 21, 32 (7), 11+Sub- 
sequent statements by widow of donee and donor to 
the effect that gift was fictitious—Relevancy and 
admissibility to show the fictitious nature of trans- 
action—Statements held failed to prove this—Oudh 
-Estates Act (I of 1869), ss. 17, 22 (11), 11—Gife 
before 1910—Registration and delivery of possession, 
necessity of—Gift governed by Oudh Estates Act— 
Applicability of general Hindu Law or s. 122, Trans- 
fer of Property Act (IV of 1882) -Gift to minor how 
effected—“ Ordinary law", in ss, 22 (11), meaning of — 

idow holding estate—Power of transfer—Surrender 
in favour of reversioner—Validity—Hindu Law— 
Adverse possession— Wz in possesston—Adverse 
possession against her—Whether effective against re- 
versioners. 

Where a deed of gift on theface of it is a per- 
fectly validand genuine document, it is for the party 
alleging the contrary to prove that it was executed 
fictitiously. [p. 483, col. 1.] 

It cannot be argued thatbecause a fact or state- 
ment isnot relevant under s.6, Evidence Act, it is 
not relevant at all. [p. 484, col, 1.] 

Held, thatthe subsequent statements made by the 
widow of the donee, in a deed of relinquishment in 
favour of the donor, that the gift (the subject of 
relinquishment) in favour of her husband was 
fictitious and the statement to the same effect by the 
donor in his will after the relinquishment of the 
same property in his favour, were admissible to 
prove the fictitious nature of the gift. These state- 
ments came possibly under the second exception of 
.,21, Evidence Act, by being admissible under 
s. 32 7) ofthe Evidence Act, and certainly under 
the third exception. The statements in question 
were also relevant under cl. (1) of s. 11 of the Evi- 
dence Act, because they were inconsistent with 
the fact in issue; [ibid.| 

Heid, also, that the statements‘in question were 
prompted by the exigencies’ of the situation and 
could by no- means be relied upon‘as representing 
the true state of facts and though the stutements 


z J(1—6l & 62 
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were admissible they had little evidentiary value to 
prove the fictitious nature of the gift. [p. 484, col. 2.] 

Although in order that a gift made before 1910 
be valid underthe Oudh Estates Act, all that was 
required by s. 17 (which was repealed by s 10 of 
U. P. Act IIT of 1910) was either that the deed of gift 
should be registered within a month or that posses- 
sion should be delivered within six months of the 
execution of the deed, yet the language of s. 17 
obviously meant that both the conditions must be 
fulfilled in order to make the gift valid. Ram Lal 
v. Jani Begam (1), referred to, Rai Krishnapal 
Singh v. Thakurain Sriraj Kuar (2), relied on, fp. 
485, col. 1.]. 

‘In the case of the donee being incapable of 
signifying his acceptence by reason of age or of his 
being an impersonal being such asa deity, the ac- 
ceptence required can be madeon his behalf by 
somebody ‘else competent to act as an agent and 
acceptance will be presumed after its possession, 
actual or constructive, by the donee. Deo Saran 
Bharthi v. Deoki Bharthi (3) and Anandi Devi v. 
Mohan Lal (4), relied on. [p. 485, cols. 1 & 2.] 

Where the gift in question is governed by the 
Oudh Estates Act, which is a special Act it is not 
governéd by the general Hindu Law or bys. 122 
of the Transfer of Property Act. Section 17 of the 
Oudh Estates Act, does not render it necessary for 
the validity of a gift that it should be accepted by 
a donee, |p. 485, col. 1] i 

“Ordinary Law" in s. 22 (11), Oudh Estates Act, 
includes custom and the terms of a talugdar’s sanad. 
Badri Narain Singh v. Harnam Kuar (5), relied 
on. [p.'485,;col 2.] 

Case-law referred to.] 

here a taluga is an estate within the mean- 
ing of the Act, from para. 1 of s. 11 and the 
detinition of the term “heir “, itis quite clear that 
the Legislature did not intend to give the power of 
transfer in respect of the estate to a widow. Fur- 
ther, the Oudh Estates Act, provides special rules 
for succession to the estates of talugdurs and 
grantees and no talugdar or grantee, much less the 
widow of a taluqdar, has power to change tha 
prescribed line of succession, Therefore, a widow 
has no power : to relinquish by surrender the 
taluga so asto make the transferee a fresh stock of 
descent when underthe law somebody else would 
be’ entitled to succeed to the taluga on her death and 
the relingquishment, the effect of which is to con- 
travene the provisions of the Oudh Estates Act, 
must be held to be invalid. [p. 486; col. 2.] 

Under the Hindu Law adverse possession against 
a Hindu female heir will not be effective against and 
binding on the- reversioners, [p. 487, col. 1.] 


F.C. A. against the order of the Suab- 
Judge, Partabgarh, dated March 25,1935. 

Messrs. Haider Husain, H. H. Zaidi and 
Ram Swarup Nigam, for the Appellants. ` 

Messrs. M. Wasim and Radha Krishna, 
for the Respondent. 

Judgment.—This is a first appeal against 
a judgment and decree of the learned Civil 
Judge of Partabgara decreeing the plaintiff- 
respondent's suit for possession of village 
Nadipur and for mesne profits amounting 
to Rs. 996-9-2. 

The village in suit is comprised in the 
taluga of UriyaDih Jamtali of which 
Harmangal Singh was the first talugdar, 
being entered in list I prepared under s, 8 


® her to 
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of the Oudh Estates Act at No. 261 and in 
list IL at No. 121. The following pedigree 
will show the relationship of the plaintiff, 
Rameshwar Prasad Singh with Harmangal 
Singh:— ' . 

MITRAJIT SINGH 





pS 
Bir Singh 


Diwan Jaswant Singh 


| 
Dhir Singh 


Diwan Sammar Singh 


Diwan Amar Singh Diwan Ram Baksh 
| aia 
Diwan Saridan Singh Diwan Sheo Singh 
Diwan Ranjit Singh Diwan Pirthipal 
: Singh 
Diwan Ranbijai Baha- Diwan Sarabjit Singh 
ur ing | 
Diwan Raj Inder Diwan Harmangal 
_Bahadur Singh= ^ Singh 
Thakurain Gajrej a 
uar | 
; Diwan Rudra Pratab 
Diwan Rameshwar Singh—Thakurain 
Prasad Singh, Plaint- Shahzad Kuer 
iff, i 
Lal A E N 
Bahadur Singh== 
Sriraj Kuer, 


Harmangal Singh was succeeded on his 
death by his son Rudra Pratab Singh. On 
August 2l, 1896, Rudra Pratab Singh 
executed a deed of gift (Ex. 7) in respect 
of the entire ae in favour of his son 
Bankateshwar Bahadur Singh, who was 
about ten years of age at the time. On 
October -5, 1899, Bankateshwar Bahadur 
Singh died leaving a widow, Thakurain 
Sriraj Kuar and on April 13, 1901, 
Thakurain Sriraj Kuar executed a deed of 
relinquishment (Ex. A-3) in respect of the 
taluga in favour of her father-in-law, 
R. P. Siogh. On April 19, 1901, 
R. P. Singh executed a will (Ex. A-2) by 
which he devised the entire taluga to his 
wife Shahzad Kuar for her life and after 
Thakurain Sriraj Kuar. R. 
P. Singh died on March 11, 1908, and 
was succeeded by his widow Shahzad Kuar. 
On January 16, 1918, Shahzad Kuar died 


and was succeeded by Sriraj Kuar. When 
the latter died on February 4, 1932, 
various persons, including the present 


plaintifis, laid claim to the estate. The 
matter was referred by the contending 
parties to arbitration with the Deputy 
Commissioner of Partabgarh as the sarpanch. 
The arbitrators .gave their award on April 
28, 1933, by which the village of Nadipur, 
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which is in dispute, along with some othe, 
villages was given tothe present plaintiff 
The plaintiff obtained mutation in his 
favour on July 31, 1933. 

The defendants claimed to bein posses- 
sion of the village in suit by virtue ofa 
usufructuary mortgage: deed (Ex. A-1) dated 
August 6, 1915, executed by Thakurain 
Shahzad Kuer. There was a case under 
8.145 of the Code of Criminal Procedure . 
between the present parties and on July 14; 
1933, the Criminal Court confirmed the 
defendant's possession over the village as 
against the plaintiff. On July 10, 1934, the 


‘plaintiff brought the present suit against 


the defendanis for possession of the 
Village and for Rs. 1,200 mesne profits. 
The plaintiff's casein that by virtue of 
the deed of gift (Ex. 7) executed by 
R. P. Singh on August 21, 1896, B. B. Singh 
became the absolute owner of the taluga, 
that he was succeed by his widow Sriraj 
Kuar asa life-estate-holder under s. 22 of 
the Oudh Estates Act and that after the 
death of Thakurain Sriraj Kuar he became 
entitled to the village in suit under the 
arbitrators’ - award of April 28, 1933. 
With regard to the deed of relinquishment 
(Ex. A-3) executed by Srira) Kuar in 
favour of R. P. Singh, the plaintiff's case 
is that Sriraj Kuar being in possession 
for life only under the Oudh Estates Act, 
she had noright to execute that deed and 
that it is, therefore, invalid. With regard 
to the mortgage-deed set up by the defend- 
ants, his case is that the relinquishment 
by Sriraj Kuar being invalid, R. P. Singh 
thereby in the taluga 
and that consequently Thakurain Shahzad 
Kuar could derive no legal title to the 
taluqga through R. P. Singh and was -not 
competent to make the mortgage in favour 
of the defendants. | 
The defendants’ contention is that the 
deed of gift (Ex. 7) was executed by R. P. 
Singh fictitiously as he was heavily in- 
debted and wanted the taluga to be. taken 
over by the Court of Wards and because 
he thought that the Court of Wards would 
take the toluga under their management 
if he should transfer it to his minor son, 
B. B. Singh. The defendants say that in 
spite of the execution of the deed of gift 
in favour of B. B. Singh, R. P. Singh re- 
mained in possession of the entire taluga 
and that when tke purpose for which the 
fictitious gift was made failed by reason of 
the refusal of the Court of Wardsto take 
over management and when B. B. Singh 
died, R. P. Singh obtained a formal 
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*linquishment from B. B. Singhs widow, 
riraj Kuar. They further allege that 
Thakurain Shahzad Kuar obtained the 
entire taluga as an absolute owner after 
R. P. Singh’s death under the will (Ex. A-2) 
and that Shahzad Kuar was, therefore, 
perfectly competent to make the mortgage 
in question. They also say that Thakurain 
Sriraj Kuar was competent to execute the 
deed of relinquishment referred to above 
and further plead that they have perfect- 
ed their mortgagee rights by adverse 
possession. The other pleas of the defend- 
ants were that the mortgage in question 
was made by Shahzad Kuar for legal 
necessity and that they are protected 
by s. 41 of the Transfer of Property Act. 

On the pleas raised by the defendants, 
the trial Court framed a number of issues 
but the learned Judge decided ten of them 
and decreed the plaintiff's suit. 

In appeal before us the following points 
were argued by the learnd Counsel for 
parties. 

1. Was the gift in favour of B. B. Singh 
fictitious or genuine ? 

2. Was the relinquishment of her rights 
by Sriraj Kuar in favour of R. P. Singh 
valid ? 

3. Was Thakurain Shahzad Kuar 
absolute owner of the estate under the will 
of her husband ? 

4. Was Thakurain Shahzad Kuar in 
adverse possession of the taluga and is the 
mortgage in favour of the defendants, there- 
fore, unassailable ? 

ð. Was the mortgage made by Shahzad 
Kuar for legal necessity and is it binding 
on the plaintiff ? 

The other grounds of appeal contained in 
the memorandum of appeal were not 
pressed by the learned Oounsel for the ap- 
pellants. We take up the above points 
seriatim. 

First point:—This is the most import- 
ant question in the present appeal. The 
deed of gift being on the face of it a 
perfectly valid and genuine document 
it was forthe defendants to prove that it 
was executed fictitiously but they have 
Im our opinion entirely failed to prove 
this. Much stressis laid on the fact that, 
as recited in the deed of gift itself, R. P. 
Singh's taluga was heavily indebted and 
that he desired to put it under the manage- 
ment of the Court of Wards to liquidate 
those debts. It is said that as his attempts 
to put it under the management of the 
Court of Wards on his own behalf failed, 
he executed the deed of gift in question in 
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favour of his minor son in order to gain 
his object. The facts that the taluga was 
indebted and that R. P. Singh wanted 
that the Court of Wards should undertake its 
management are not, however, inconsistent 
with the genuineness of the gift, for the 
purpose that the Court of Wards should 
take over the management of taluqa, it 
was not necessary that the gift in favour 
of R. P. Singh’s minor son should be 
fictitious. Indeed, the purpose could be 
better achieved by there being a genuine 
deed of gift in favour of the minor. We 
are, therefore, unable to accept the argu- 
ment that the fact of R. P. Singh trying 
to put the taluga under the superintendence 
of the Court of Wards leads to the conclu- 
sion that the deed of gift in question was 
executed tictitiously. 

The defendants rely on certain statements 
made by Sriraj Kuar and R. P. Singhin the 
deeds of relinquishinent, Ex, A-3 and will 
iix. A-2, respectively. In the former Sriraj 
Kuar says:-— 

‘In order to arrange for discharge of debts of 
Bankers through Court of Wards my father-in- 
law, Dewan Rudra Partab Singh  fictitiously 
executed a registered deed of gift in respect of 
taluga Uriya Dih Jamtali on August 21, 1896, in 
favour of my husband.. —= ....the Dewan himself 
remained actually the owner in possession of the 
said taluga........with the object of placing the 
estate under the management of the Oourt of Wards 
oo eee My husband never had any sort of objection 
against the ownership and possession of the Dewan” 
and further says:— 

“I declare that the deed of gift... sse ses. was 
quite fictitious”. 

Similarly, in his willin favour of his wife 
and daughter-in-law, Rudra Pratab Singh 
made the following statement:— 

“On August 21, 1896, I having executed a ficti- 
tious deed of gift in favour of my son... . got 
the mutation effected in his favour under my 
guardianship though in fact [ was the owner in 
possession thereof... . The ownership and pos- 
session over the taluga of Uriya Dih Jamtali vest- 
ed in me entirely even in the lifetime of Lal and 
I am still vested therewith.” 

On behalf of the plaintiff-respondent it 
is said that these statements are inad- 
missible in evidence. We do not, how- 
ever, agree with this view. Reliance in 
the first place is placad on s. 6 of the 
Evidence Act and particularly on illustra- 
tion (a) to that section. Tht section 
runs as follows:— 

“The facts which, though not in issue, are s3 
connected with a faci in issue as to form part of 
the same transaction, are relevant, whether they 
occurred at the same time and place or at differant 
times and places”. 

It is argued that for the statemants 
to be admissible in evidence it was necess 
sary that they should have been made at 
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or about the time of the execution of the 
deed of gift. Section 6 of the Evidence 
Act, however, ‘shows only one of the ways 
in which a fact can be relevant and it 
cannot be argued that because a fact or 
statement is not relevant under this sec- 
tion, it is not relevant at all. Then, the 
learned Counsel relies on s. 21 on the 
Evidence Act which says that admissions 
cannot be -proved by or on behalf of the 
person who makes them or by his re- 
presentative in interest except in three 
cases and the learned Counsel's contention 
is that the statements under considera- 
. tion do not fall under any of the excep- 
tions mentioned in s. 21. We do not accept 
this view also. Ln our view these statements 
come possibly under the second exception 
by being admissible under s. 32 (4) of the 
Evidence Act and certainly under the 
a exception which is to the following 
elect: — 


__ “An admission may be proved by or on behalf of 
the person making it, if.it is relevant otherwise 
than as an admission,” 


‘It seems to us that the statements in 
question are relevant under cl. (1) of 
.8..J1. of the Evidence Act, because they 
are inconsistent with the fact in issue. ‘Lt 
‘was said that s. ll of the Evidence Act 
related to facts. and not to statements 
but “fact” “includes anything, -state of 
things, or relation of things capable of 
being perceived by the senses” (vide s. 3) 
and a statement is thus included _in the 
definition of “fact”, as is clear from illus- 
tration, (a) to s.6 also which was.relied on 
‘by the learned Counsel himself. In his 
- judgment in suits Nos. 2 and 3 of- 1925 
which one Rai Krishnapal Singh brought 
in this Court in the Lifetime of Sriraj 
Kuar to get certain transfers made by 
Srira] Kuar declared invalid, and which were 
tried on the Original Side by King, J. the 
learned Judge was of opinion that the 
statement in question which were relied on 
before him also’ were inadmissible owing to 
the provisions of s. 92 of the Evidence Act. 
Wiih respect we are unable to agree. 
Section 92 deals with the contradiction, 
or variation for addition to or substraction 
from the. terms of a document and not 
with an allegation regarding the nature 
of the document itself. ‘he learned 
Counsel for the respondent before us does 
not also take his stand on s. L2 of the 
Indian Evidence Act. We therefore see no 
reason to hold that the statements relied 
on by the defendants are irrelevant or in- 
admissible, 
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But though we hold that the statements 
in question are admissible we are delinitely 
of opinion that they have little eviden- 
tiary value. When B. B. Singh died only 
abcut three years after the gift in Lis favour 
it was nct only in the interest of R, P. 
Singh but a matter of the utmost im- 
portance to him that he should be in 
possession of the taluga as proprietor 
rather than let Sriraj Kuar be the talug- 
darin and himself be dependent on her 
and itis clear that he could not achieve 
this object unless he made it appear that 
the deed of gift which he had executed-in 
favour of his minor son was fictitious. 
Srira] Kuar wus a young widow living at 
the house of her father-in-law, and as in 
those days re-marriage of Hindu widows 
was unheard of especially among the higher 
classes, she had to spend the whole of her 
life in the family of her fatker-in law and 
could not therefore afford to go against 
his wishes and to offend him. In these 
circumstances she could not but accede 
to R. P. Singh's wishes and_ had to execute 
the deed of relinquishment and to say in 
it that the deed of gift in favour of her 
husband was (fictitious. Similarly in his 
will dated April 19, 1901, R. P. Singh 
in order to show his right to dispose 
of the taluga and to rely on the 
relinquishment made in his favour by 
had perforce to say that 
the deed of gift executed by him in favour 
of B. B. Singh was fictitious. It is thus 
clear that the statements in question 
were prompted by the exigencies of the 


‘situation and can by no means be relied 


upon, as representing the true state of 
facts. The appellants have absolutely fail- 
ed to satisfy us that the gift in question 
was fictitious and we therefore hold that 
it was a genuine transaction. We may 
note that Mr. Justice King also came to 
the same conclusion about the giftin Rai 
Krishnapal Singh’s suit referred to above. 

Some legal objections to the. validity of 
the gift were also put, forward though it 
was at least conceded that if the gift 
be held to be genuine all the requirements 
of law for the validity of the gift had been 
fulfilled. It was said that under .s. 17 of 
the Oudh Estates Act which held good at 
the time of the execution of the deed 
of giftin question and was only repealed 
in 1910, it was necessary not only that 
the deed of gift should be registered with- 
in one month from the date of its execu- 
tion but also that delivery of possession 
should have been made within six months 
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after the execution of the deed. The re- 
gistration of the deed of gift in question 
was effected on the very date of its exe- 
cution but it was contended that deli- 
very of possession was not made as re- 
quired by s. 17. Now, although in Ram 
Lal v. Musammat Jani Begam, 2 O: C. 244 
(1) it was held that in order that a gift 
be valid under the Oudh Estates Act‘ all that 
was required by s. 17 was either that the 
deed of gift should be registered within a 
month or that possession should be diliver- 
ed within six months of the execution of 
the deed, yet we agree with the learned 
Counsel’s contention that the language of 
s. 17 obviously means that both the. con- 
ditions must be fulfilled in order to make 
the gift valid. This view is supported 
by. the decision in Rai Krishnapal 
Singh v. Thakurain Sriraj Kuar, 1 Lucknow 
Case, 97 (2) which is a judgment of King, 
J. in Suits Nos. 2 and 3 of 1935and is 
Ex. 39 of the record. There is, however, 
ample proof of the fact that the gift in 
question was followed by delivery of pos- 
session soon after the gift. R. P. Singh 
himself applicd for mutation ‘being effect- 
ed in tavour of the donee and it was ac- 
cordingly effected. Receipts to tenants 
were given in the name of the donee and 
suits were filed and defénded in his name 
after the gift. None of these facts is 
disputed and they are in our judgment 
quite sufficient to prove delivery of pos- 
session to the donee. 

Next it was said that both under the 
Hindu Law and under s. 122 of the 
Transfer -of Property Act is necessary that 
a gift should be accepted by the donee. 
We perfectly agree with King, J. that the 
gift in question is governed by the Oudh 
Hstates Act which is a Special Act and 
not by the general Hindu Law or by s. 122 
of the Transfer of Property Act. Section 17 
of the Oudh Estates Act did not render 
it necessary for the validity of a gift that 
it should be acespted by a donee, but 
even if acceptence be deemed necessary 
in the present case, on this point also, 
there is sufficient evidence of the accep- 
tance of the gift on behalf of B. B. 
Singh. In the case of the donee being 
incipable of signifying his aéceptance by 
reason of age orof his being an imper- 
sonal being such as a deity, the acceptance 
required can be made on his behalf by 
somebody else competent to act as an 
(1) 2 O'O 244: 


(2): 1 Luck. Oag. 97; 101 Ind. Cas: 299; AIR 1997 
Oudh.278, - ` l ; aaa a 
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agent vide Deo Saran Bharthi v. Deok? 
Bharthi, I. L. R. 3 Patna 812 (3) and ace 
ceptance will be presumed after his pos- 
session, actual or constructive. by the 
donee vide Anandi Devt v. Mohan Lal, 
I. L. R. 54 All 534 (4). In the present 
case the donee was a minor and his natural 
guardian was the father the donor him- 
self. We have mentioned that R. P. 
Singh himself applied for mutation of 
names in favour of the donee and that 
he continued to act in dealing with the 
property on behalf of the minor as his 
guardian and this isto our mind suffici- 
ent acceptance on behalf of the minor 
donee. In fact as noted above the learned 
Counsel for the appellant himself conceded 
that he could not very well press the legal 
objections to the validity of the gift in the 
present case. We, therefore, decide this 
point against the appellants. 

Second point:—The question is whether 
the relinquishment made by Sriraj Kuar 
in favour of R.P. Singh was -valid and 
conferred any rights on R.P. Singh. It 
was argued by the learned Counsel for 
the appellants’ relinquishment by Sriraj 
Kuar was no more that a surrender of the 
widow's estate to thenext reversioner 
which had the effect of ending the widow's 
rights and vesting the property immediately 
in the revergioner. Section 22 of the Oudh 
Estates Act contains special rules of 
succession for intestate talugdars and grant- 
ees and after providing for succession by 
various heirs in cls. 1 to 10, the unamended 
Act in cl. 11 provided : 

“Or indefault of any such descendant than to 
such persons as would have been entitled to succeed 
to the estate under the ordinary law to which persons 


of the religion and tribe of such talugdar or 
grantee, heir or legatee are subject.” 


It was argued that as the relinquish- 
Ment in question was made at a time when 
the unamended Act was in force, it should 
be seen who would have been entitled to 
the estate afterthe death of Sriraj Kuar 
under the “ordinary law" to which Sriraj 
Kuar was subject. Now although formerly 
doubt existed as to whether the expression 
“ordinary law” in gs. 22(11) of the Oudh 
Estates Act meant onlythe personal law 
or such law as modified by custom or the 
terms of a sanad, itis now to be deemed 
as settled that “ordinary law” includes 
custom -and the terms of a taluqdar’s sanad. 


In Badri Narain Singh v. Harnam Kuar, 


` (3) 3 Pat. 842; 80 Ind. Cas, 980; 5P L T 305; A I R 
1924 Pat, 657. ‘ 

(4) 54 A 534; 137 Ind. Cas. 756; (1932) A'L J 335; 
Ind, Rul, (1932) All. 356; A I R 1932 All, 446. 
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L. R. 49 I. A. 276 (5) their Lordships of the 
Judicial Committee deling witha case 
under s. 23 of the Oudh Estates Act clearly 
laid down that the words “ordinary law” 
in s. 23, like the similar wordsin s. 22 
el. n, include the rule of succession laid 
down in the sanad by which the estate had 
been granted. This decision has since 
been consistently followed by this Court 
vide Abadi Begam v. Muhammad Khalil 
Khan 7 O. W. N. 1010 (6), Dal Bahadur 
Singh v. Har Bakhsh Singh, 8 O. W. N. 712 
(7), Ganesh Bakhsh Singh v. Ajodhia 
Bakhsh Singh, -9 O.W.N. 304 (8) and 
Mata Bakhsh Singhv. Ajudhia Bakhsh Singh, 
A. I. R. 1936 Oudh 340 (9) and was again 
repeated by their Lordships of the Privy 
Council in Dal Bahadur Singh v. Har 
Bakhsh Singh, 11 O. W. N. 1641 (10). 
‘We take it, therefore, that in 1901 when 
the deed of relinquishment was executed 
by Sriraj Kuar in favour of R.P. Singh 
the latter was a person entitled to the 
estate under s. 22 (11) of the Oudh Estates 
Act if Sriraj Kuar had died, since there 
is admittedly a sanad of primogeniture 
succession in the family. The question 
however is whether Sriraj Kuar, had the 
power to relinquish the estate in favour 
of R. P. Singh. We have heard the 
learned Counsel at length on this point 
and after giving our best consideration 
to it, have come to the conclusion that 
Sriraj Kuar had no such power. Para- 
graph 1 of s.1l of the Oudh Estates Act 
provides : 

“Subject to the provisions of this Act, and to all 
the conditions under which the estate was conferred 
by the British Government, evey taluqdar and grantee 
and every heir and legatee of a talugdar and 
grantee, of sound mind and not a minor, shall be 
competent to transfer the whole orany portion of 
this estate, orof his right and interest therein during 
his life-time, by sale, exchange, mortgage, lease or 
gift, and to bequeath by his will toany person the 
. whole or any portion of such estate, right and 
interest. 

. “Estate” is defined inthe Act as the 
taluga orimmovable property acquired or 
held by a taluqdar or grantee in the man- 
ner mentioned in s. 3, s.4ors.5or the 


(5) 491 A 276; 68 Ind. Cas, 1000; 44 A 419; 31 M 
LT 195, 90 L J 428: AIR 1922 P0289: 970 W 
N 129;25 O © 313; 21AL J13;90& A LR 49: 
HOE SH ee ae | 

; 132 Ind. Cas. 753; AIR 1930 
Oudh 481. Ind. Rul, (1931) Oudh 305; 6 Luck. 289. 

/1) 80 W N 772; 132 Ind. Cas. 785; AIR 
Oudh 327; Ind. Rul. (1931) Oudh 337. 

(8) 90 W N 304: 137 Ind. Oas. 349; AI -R 1932 
Oa REA Ind. Rul (1982) Oudh 230. 

u 40; 163 Ind. Oas. 770: 
1; (1938) O L R 378. a 

040110 WN 1641, 
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immovable property conferred by a special 
grant of the British Government upon a 
grantee, and heir is defined as a person 
who inherits property otherwise than as a 
widow under the special provisions of 
this Act. Itis not denied that the taluga 
in question was an estate within the 
meaning of the Act and from para. I 
of s. 11 and the definition of the term 
“heir” it is quite clear that the Legislature 
did not intend togive the power of trans- 
fer in respect of an estate to a widow. 
Further, the Oudh Estates Act, provides 
special rules for succession to the estates 
of talugdars and grantees and no taluqdar 
or grantee, much less- the widow of a 
talugdar, has power to change the pre 
scribed line of succession. Therefore, 
Sriraj Kuar had no power to relinquish 
the taluga in favour of R. P. Singh so as 
to make him freshstock of descent when 
under the law somebody also would be 
entitled to succeed tothe taluga on her 
death and the relinquishment, the effect 
of which was to contravene the provisions 
of the Oudh Estates Act, must be held to 
be invalid. Reliance was placed by the 
learned Counsel forthe appellants on the 
case of Rangasami Goundan v. Nachippa 
Goundan, L. R. 461A. 72 (11)in which 
their Lordships held that a Hindu widow 
can surrender her whole interest in the whole 
estate in favour of the nearest reversioner 
or reversioners at the time, but that case 
was of an ordinary Hindu widow and not of 
a widow governed bythe Oudh Estates 
Act. 

Reference was also made to Halsbury’s 
Law of England, Vol. 24, p. 292, para. 526 
and it was argued that a surrender was 
recognised by the English Law also but 
in the first place surrender and release 
under the English Law arise out of a 
grant and do not relateto inheritance (vide 
Halsbury’s Laws of England Vol. 24, p. 212 
para. 402), and in the second place in face 
of the special provisions of the Oudh 
Estates Act to which Sriraj] Kuar was 
subject qua the estate in her possession, 
no other law can be applicable to her. 

It was argued that the Oudh Estates 
Act being silent as tothe power of a widow 
to surrender her rights to the next re- 
versioner, the ordinary Hindu Law should 
be looked to and applied and in support 
of this contention reliance was placed on 


(11) 46 I A 72; 50 Ind. Oas. 498; 36 MLJ 493; 
17 ALJ 536; 290 L J539; 21 Bom, L R 640; 230 
W_N 777; (1919)M WN 262; 42 M 523; 26M LT 
5; 10 L W 105;1 U PLR PC 66 (PO). 
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Raghuraj Chandra v. Subhadra Kunwar, 
l. L. R. 3 Lucknow 76 (12), Harnath Kuar 
v. Inder Bahadur Singh, L. R. 50 I. A. 69 
(13) and Jadunath Kuer v. Bisheshar 
Bakhsh Singh 90. W. N, 478 (14) but in 
our judgment itis not correct to say that 
the Oudh Estates Act is silent on the point 
and we have already given our reasons 
for holding that that Act bars an aliena- 
tion by a talugdar'’s widow. 

We, therefore, hold that the relinquish- 
ment in question was unauthorised and, 
therefore, invalid. i 

Third point. In view of the findings 
recorded above the question whether 
Thakurain Shabzad Kuar got only a life- 
estate or was made absolute owner of the 
estate by the will of R. P. Singh does not 
arise. As we have held the gift in favour 
of B. B. Singh to be genuine and valid 
he became the absolute owner of the taluga 
and as Sriraj] Kuar’s relinquishment has 
been held to be invalid, R. P. Singh got 
no interest in the taluga to bequeath 
to his wife or anybody else. The -will in 
favour of Shahzad Kusr was consequently 
invalid and the taluga must go after 
Sriraj Kuar's death to those entitled to it 
‘ by the provisions of the amended Oudh 
Estates Act of 1910. This point also goes 
against the appellants. = 

Fourth point. The plea that Shahzad 
Kuar kad completed her title by adverse 
possession by tacking R. P. Singh's pos- 
‘session onto her own has no force as it 
was only.in 1932 that Sriraj Kuar died 
and the present plaintiff succeeded to the 
estate. Even under the ordinary Hindu 
Law it is well settled that adverse posses- 
sion against a Hindu female heir will not 
be effective against and binding on the 
reversioners. 

Fifth point-—As the gift in favour of 
B. B. .Singh has been held to be valid 
and the relinquishment made by Sriraj 
Kuar in favour of R. P. Singh invalid, 
Shahzad Kuar had noright to make the 
mortgage in question in favour of the 
appellants andthe plaintif is not at all 
bound by that mortgage. 

(12) 3 Luck. 76; 108 Ind. Cag. 673; A I R 1928 
P O87; 50 W N 443; 2 
S25; 32 0 W N 1000 ( 6) ALJ, 609; 30 Bom. L R 

J d. Cas 629; 
403; 90 & ALR 270: IOL J 600 44 Me To 189; 


37 OLJ 346,45 A 179; 2970 W N 949; 18 L W 383: 
26 0C 223; 33 MLT?216; 5PLT 981; 2Pat.L R 

(14) 90W N 478: 136 Ind. Cas. 747; Ind. -Rul 
(1932) P O 145; A T R 1932 P © 142; (1932) A L J 632; 
38 C W N 1073; 63 M LJ 287; 59 T A 173; 560 LJ 
204; (1932) M WN 1037 (P 0) ye wares 
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The result is that we hold that the suit 
of the plaintiff-respondent was rightly 
decreed by the Court below and dismiss 
this appeal with costs, 
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VETSUS 
WILLIAM FRANCIS BARNS— 
RESPONDENT. 
Principal and agent—Liability of agent—Money 


‘entrusted with defendant for investment —Defendant 


investing it and giving loans through brokers—Busi- 
ness going on well but subsequently depression coming— 
Default by one of brokers in paying interest—Defend- 
ant informing plaintiff but expressing opinion that if 
time given the broker would improve in position— 
Plaintiff agreeing—Situation getting worse —Insol- 
vency of broker, just after plaintiff's instruction 
to defendant to sell defaulted scrip--Sale of shares 
resulting in loss--Plaintiff undertaking journey to 
defendant's place to know the real situation—Liabt- 
lity of defendant for expenses—His liability for 
loss on sale of shares. l 

The plaintiff gave the defendant power-of-attorney 
to manage and invest his money, which were invest- 
ed by the defendant in investments known as 
“ brokers’ loan” or “ carrying transaction’. The 
defendant advanced moneys to debtors through 
brokers Business went on wellfor some time but 
owing to the depression ons of the brokers committed 
default in paying interest. Plaintiff was informed 
of this but defendant expressed the opinion that if 
time were given the broker would improve in his 
position; plaintiff did not differ from this opinion. 
But the market grew worse and the broker applied 
in insolvency. The plaintiff, however, just before 
this had written to the defendant that he should 
sell the defaulted scrip as and when he thought it 
best todo. Though the shares were afterwards 
realized, they resulted in loss to the plaintiff. Not 
being satisfied with the affairs, the plaintiff jurneyed 
tothe defendant's place to make inquiry himself, 
On seeing that the defendant's transactions had 
caused loss to him, the plaintiff filed a suit for 
damages for negligence and breach of duty in not 
informing him of the situation earlier. No fraudu- 
lent motive was alleged : 

Held, that the fact that the motives of the defend- 
ants were untainted by fraud didnot make their 
conduct any the lessa breach oftheir duty Busi- 
ness duty and the statutory recognition of it both 
required of them that they should tell the plaintiff 
truly all the facts as to his affairs and they did not 
do so. ln these circumstances it was not unnatural 
that the plaintiff failed through solicitors to unravel 
the facts astohis affairsand took the journey for 
the expenses of which the defendants were liable. 


Though the power-of-attorney gave the defendants _ , 


authority to act without instructions, it did not 
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relieve them from a business obligation enforced by 
statute to give to the plaintiff correct and timely 
information as to his affairs : 
_ Held, however, that upon information given earlier 
and more adequately than it was given, the plaintiff 
would have done precisely what the defendants did 
and with the same result; all the more because the 
. defendants would have been bound in duty to ex- 
press their ownopinion and upon the expression of 
that opinion, that the plaintiff would have fallen in 
with a view which coincided with that which he 
formed for himself when he knew all the facts that 
mattered fora decision. The only thing to do was 
either to sell the shares against the brokers or to 
give time. The defendants did the latter and the 
plaintiff would have done the same if it had been left 
to him and consequently the defendants. were not 
liable for the loss resulting on the sale of shares, 


Messrs. R. P. Croom Johnson, K. C., M. P. 
and Valentine Holmes, for the Appellants. 

Messrs. P. P. M. Schiller, K. C. and H. 
G. Robertson, for the Respondents. 

Lord Roche.—This is an appe:l from 
an order of the Court of Appeal for the 
Federated -Malay States dated October 8, 
1935, (Mr. - Justice Burton, Mr. Justice 
Terrell, the Chief Justice Sir Samuel 
Thomas dissenting), allowing an appeal by 
the respondent (the plaintiff in the action) 
from a judgment of the Supreme Court 
(Mr. Justice Howes) dated May 11, 1935, 
dismissing the plaintiff's action with costs. 

The nature and course of the proceed- 
ing was as follows :—In the year 1925 the 
plaintiff, a retired merchant and planter, in 
the State of Perak, when about to leave Perak 
to reside in Europe, entrusted certain of his 
monies available for investment to the 
management of the defendants, who are 
acecuntants at Jpch in Perak and elsewhere 
and gave them a power-of-attorney for the 
purposes of such management. Loss of 
capital having been sustained by the plain- 
tiff in connection with the employment of 
his monies in 1929 and the following 
years the plaintiff on May 1, 1934, filed a 
plaint, which was amended on August 16, 
1934, claiming damages from the defen- 
dants for negligence and breach of ‘duty. 
The acticn was tried in March and April, 
1935, and on May 11, 1935, Howes, J. de- 
livered judgment dismissing the action. The 
appeal was heard in August, 1935. During the 
hearing of the appeal an amendment of the 
plaint was allowed. The judgment of the 
Court delivered on October 8, 1935, allowed 
the appeal and awarded the plaintiff a 
sum of $2,800, representing certain ex- 
penses incurred by the plaintiff and 
specifically claimed as damages, and as to 
the main claim. for damages ordered an 
inquiry by tke Registrar which was duly 


eld, On January 3, 1936, the Registrar . 


RICHARD PHILLIP PHILLIPS Y. WILLIAM FRANCOIS BARNS (P.O) 


17110 


certified that the amount of damages (ex- 
clusive of, the ahove-mentioned sum- of 
$2,500) was $36,147.26. The ground ` 
upon which the majority of the Court held 
that the plaintiff was entitled to the 
account resulting in the Registrar's cer- 
tificate for the amount other than the $2,500 
was first. raised as a ground for the claim 
to this larger relief in the amendment 
made during the hearing in the Court of 
Appeal. The Chief Justice dissented from 
the view of the majority and agreed with 
the trial Judge that the action should be 
dismissed. 

The facts material to the decision of the 
case are these :—The plaintiff left Ipoh in 
June, 1925, after giving the power-of- 
attorney dated April 4, 1925; but before 
that date the particular employment of the 
plaintiff's funds which subsequently gave 
rise to trouble and loss had been discussed 
between the parties and arranged for. 
Such employment was in what have been 
called “brokers loans” or “carrying transac- 
tion.” Their nature was this: There is no 
stock exchange in Perak, but stock-brokers 
who require funds in respect of the pur- 
chase of shares for forward settlement— 
mainly those of rubber and tin-producing 
and industrial companies—procure loans 
upon certain customary terms. The most 
important of these termsis that the loans 
are made against cr in respect of specific 
shares approved by the lender or his agents, 
certificates for which are deposited with 
them. accompanied by a blank. transfer. 
On amonthly transaction which was the 
period adopted in the dealings now in ques- 
tion, there are passed two contracts, under 
the first of which at the beginning cf the 
month the shares are sold by the brokers 
to the lender fcr the amount of the loan 
made, representing the value of stocks and 
shares less a margin of 10 per cent., and 
under the second of which the same shares 
are re-purchased by the brokers at the end 
of the month for an amount increased by 
the interest on the Joan, usnally 1 per cent. 
for the month's accommodation. If the 
borrower desires to redeem any shares 
during any month he can do soon paying 
a sum equal to their value or depositing 
oiher shares agreed upon of the like value. 
At the end of the month the particular 
transaction would be at an end, but another 
similar transaction might be entered into 
in respect of the same or other shares and 
so on from month to month. There were 
other methcds availed of for the employment 
of the plaintiff's funds such as mortgages 
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and other secured loans; bnt the transac- 
tions above described, which will, for con- 
venience, be called brokers’ loans through- 
out, are the only ones which gave rise to 
any serious trouble and they alone were in 
question in this action. 

Business was good from 1925 to the 
autumn of 1929 and substantial business 
was done by the defendants for the plain- 
tiff as well as for other clients with three 
firms of brokers, Whitaker & Co., Botly 
& Co., and Macphail & Cea, Ltd. and the 
quarterly accounts rendered by the defen- 
dants tothe plaintiff show that at the end 
of 1929 over $80,000 of the plaintiff's funds 
were thus employed. The continuous 
employment of such an amount was not 
always possible, but the annual return .on 
this part of the plaintiff's funds seems to 
have been about 10 per cent. per annum. At 
the end of 1929 the change in business con- 
ditions which subsequently developed into a 
world-wide depression of great intensity 
reached Ipoh. Quite at the end of 
November and at the beginning of Decem- 
ber Whitaker & Co. became unable to 
take up and pay for the shares due to 
be taken up and paid for under contracts 
due for performance on November 27 
and .28 and December 4 and 5, 1929. The 
capital sum then outstanding for which 
they were liable was $416,500. They were, 
however, able to pay their interest and 
the defendanis determined that the best 
course was to give these brokers time and 
renew the contracts. Whitakers’ difficulty 
was said to have been chiefly due to one 
particular client who was unable to im- 
plement his obligations to them, which 
were large. If was hoped that the market 
conditions would improve and that the 
difficulties would be surmounted. The 
contrary, however, proved to be the case, 
and atthe end of April, 1930, Whitakers 
‘fell into default in payment of their 
interest. Share values had declined in- 
stead of recovering and their client was 
still in default to them. Up to this time 
the defendants had not informed the plaint- 
iff of the situation which had arisen and 
did not do so until July 3, 1930, when 
they sent him his quarterly account up 
to June 380, 1930.. They’ then informed 


him that the loans to Whitakers were not ` 


secured and that there was a default in 
interest. They also informed him that the 
margin of security for loans to Botly & Co. 
was somewhat short but that this 
frm had kept up interest payments. They 
expressed themselves as hopeful that the 
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extension of time granted to Whitakers 
might enable them to improve their posi 
tion and that provided no action was taken 
by their bank the matter would ultimately 
Tight itself. The delay in the giving of in- 
formation and the sparseness of the in- 
formation when given was made a ground 
of complaint in the action and must be 
subsequently discussed. The plaintiff in 
reply to the defendants’ communication 
expressed the opinion that in view of the 
severe slump some sort of crisis was not 
entirely unexpected; but as it seemed 
that bottom had been reached and matters 
were slightly on the mend, he thought 
with the defendants that the matter would 
ultimately right itself. The market, how- 
ever, went worse instead of better, and 
while Botly & Co. after falling into arrears 
with their interest got through their diff- 
culties in time and Macphail remained 
sound and’ paid in full after requiring 
and being granted some extensicns of time 
Whitaker & Co. became bankrupt in July 
of 1932. The plaintiff in May of that 
year, by letter of May 6, 1932, had expressed 
himself as worried that the defendants did 
not appear to consider the advisability 
of selling defaulted scrip, and though he 
thought immediate realisation might be 
unwise, he told the defendants to be alert 
fo sell as and when they thought it best ° 
todə so. When the realisation was com- 
pleted, the loss amounted to the sum 
certified in the Registrars certificate, 
But before this loss had become estab- 
lished by realisation, correspondence took 
place between the parties, and the plaint- 
iff then took the point of view that he 
was entitled as of right and as a matter 
of law to the realisation of the shares im- 
mediately on default. In 1933 the plaintiff 
not being satisfied as to his affairs and 
with the investigation of them conducted 


- by solicitors in Perak whom he had in- 


structed, went out himself and by go do- 
ing incurred the expenses amounting to 
$2,500 claimed in this action. He saw 
Mr. Brown of the defendant firm who 
was then in charge of the business. Mr. 
Stewart, the partner, who had generally 
managed the plaintiff's affairs had been 
away for a long time in New Zealand in 
1931 and 1932 and had, by this time, in 
1933 retired altogether and was living 
in Scotland. The shares unrealised or not 
already taken over by the plaintiff were 
handed over to him in March, 1934. On 
May 1, 1934, this action was begun, 

The amended plaint upon which the 
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action was tried was framed on the basis 
that before the defendants were employ- 
ed the plaintiff specific terms had been 


orally agreed beteen the parties contain- 


ing four essential conditions upon which 
business was to be done and that the de- 
fendants were guilty of breach of duty 
in entering into transactions with Whita- 
kers which did not comply with these 
essential conditions. One of the essentials 


alleged was that privity should be created . 


between the lender and the broker's client 
or that at any rate there should be in every 
transaction a client behind the broker. 
Alternatively on this part of the case 
negligence was alleged in the conduct of 
the business and in particular in the 
failure to realse the shares. There was also 
a subsidiary and independent claim for the 
$2,000 expenses based upon failure to give 
proper information in due time and upon 
the giving of falseinformation. Fraud was 
not alleged and in the course of his 
evidence at the trial, the plaintiff expressly 
disclaimed any intention to charge fraud. 
The contracts referred to in the parti- 
culars of the plaint as the contracts com- 
plained of were those last entered into 
with Whitakers, dated April 27 and 28, 
May 4 and 5, 1930. They were in fact 
the last renewals of identical contracts dated 
‘November 27 and 28, and December + and 
5, 1929, and were the result of the monthly 
giving of time down to the default of 
Whitakers in their interest payments. 
Inasmuch as the whole matter was in- 
vestigated at the trial on the basis that 
there were stich renewals and was dealt 
with by the trial Judge in his judgment 
on the same basis, their Lordships are 
not. disposed to find any fault with the 
allowance by the Court of Appeal of the 
amendment in an additional para. 12 (a) 
which in substance put the plaint in order 
as regards this matter of dates. But the 
amendment also contained a concluding 
sentence as to non-compliance with s. 214 
of the Contract Enactment which will 
require further consideration. 

dn his judgment the trial Judge found 
that it was not established that there was 
a collateral or any agreement between the 
parties laying down the four conditions 
called essentials. He found that the de- 
fendants, against whom there was no 
suggestion that they were fraudulent or stood 
to derive any profit from the course they 
pursued, used their discretion in giving 
time and in not earlier realising the secu- 
Tities to the best of their judgment and 
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without negligence or breach of duty. He 
found serious fault with the defendants in 
respect of the information they gave 
and failed to give, and he thought their 
conduct in this respect was discourteous 
to a degree and to his mind inexcusable. _ 
He did not specifically deal with the claim 
for $2,500, but as tothe failure to give 
information: he referred to s. 214 of the 
Oontract Enactment which provides:— 
“Jt is the duty of an agent in cases of 
difficulty to use all reasonable diligence 
in communicating with his principal and 
in seeking to obtain his instructions,” 
and he held that the only thing.that saved 
the defendants from legal lability under 
the section was the wide discretion given 
to them by the power-of-attorney.. Accord- 
ingly judgment was given dismissing the 
plaintiff's claim. 

In the Court of Appeal the further 
amendment was allowed of the tenour pre- 
vioasly stated. But inasmuch as the ma- 
jority of the Court in substance based their 
judgment in respect of the main part of 


` the claim upon matter raised by the last 


sentence of the amendment, the sentence 
in question should be quoted. It reads 
“The plaintiff...in addition alleges that the 
defendants failed and neglected to comply 
with s. 214 of the Contract HEnactment.” 
The effect of this was in some way to con- 
nect failure to give information with the 
major loss complained of and not asin the 
plaint as it before stood to connect it solely 
with the claim for the $2,500. 

Up to a certain point the Court of Appeal . 
was unanimous. Thus there was no dissent 
from the trial Judge's finding that no 
agreement as to the four essentials was 
established or from his finding that the 
defendants were not guilty of breach of 
duty or negligence in giving time to Whi- 
takers andin not selling the shares. Both 
these matters upon which there was agree- 
ment in the Courts below have been raised 
anew in the arguments for the appellants 
before this Board but their Lordships see 
no reason for interference with concurrent 
findings of fact supported by ample evi- 
dence and asit appears to their Lordships 
by the probabilities of tke case. It re- 
mains, therefore, to consider the matter 
upon which the majority of the Court of 
Appeal gave their decision. This matter 
was the failure to give timely and proper 
information and ia that respect to comply - 
with s. 214 of the Contract Enactment. 
The Chief Justice, though he thought that 
the defendants rightly incurred the cen- - 
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aures which the trial Judge passed upon 
them, did not expressly say whether he 
thought there’ was a breach of the statutory 
duty annexed to the defendants’ contract 
of employment. He did not refer to the 
$2,500 claim and’ as to the rest of the 
claim for loss in realization of the shares 
he thought the plaintiff, if told, would have 


acted as the defendants. acted and, there- 


fore, had established no claim to damages. 
Burton and Terrell, JJ. found that there 
was abreach of duty unders. 214 and 
that both the loss on the shares and the 
expenditure of the -$2,500—resulted from 
the defendants’ conduct in that regard or 
as it would be more correct to say with 
regard tothe loss on the shares, they held 
that such lcss must, in the circumstances, 
be presumed to have resulted from the 
defendants’ conduct. The'plain fact is that 
the learned Judges, forming a very bad 
opinion of the defendants’ conduct, par- 
ticularly that of Mr. Stewart, used language 
which amounted to a finding of the fraud 
which had never been alleged and had 
been expressly disclaimed by the plaintiff. 
They accordingly made an order as to 
damages which could have been justified, 
if at all, only on allegation and proof of 
fraud. 

Before this head of damages is discussed 
further, the minor head of damage, the 
claim for $2,500, can be shortly disposed 
of. Their Lordships are of opinion that 
the defendants’ ecnduct, though explicable 
without reference to fraud was inexcusable 
and a breach of their duty. It may well 
be that the whole reason for it in the first 
instance was that it was thought both un- 
necessary and undesirable to trouble the 
plaintiff in Europe with matters that might 
mend themselves: but when this stage was 
past, the defendants were still silent for 
some months and tLereafter were uncandid 
and untruthful, as their Lordships can 
only suppose, because they wanted to shield 
their cwn conduct of affairs from criticism 
and censure. But that the motives of the 
defendants were untainted by fraud does 
not make their conduct any the less a 
breach of their duty. Business duty and the 
statutory recognition of it both required of 
them that they should tell the plaintiff 
truly all the facts as to his affairs and 
‘they did not do so. In these circumstances 
it is not unnatural that the pleintiff failed 
through Solicitors to unravel the facts as 
to his affairs and went to Tpoh totry to 
get to the bottom of the story. Their 
Lordships, therefore, think that the Court 
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of Appeal’s judgment was correct in so 
far as it awarded the plaintiff the sum 
of $2,500 expended by him in connection 
with his visit to Ipoh. The answer to 
the claim which was made by the trial 
Judge, based on the terms of the power- 
of-attorney, seems to their Lordships not 
to be well founded. The power-of attorney 
gave to the defendants authority to act with- 
out instructions: but it did not relieve 
them from a business obligation enforced 
by. statute to give to the plaintiff correct 
and timely information as to. his affairs. 

As regards the other and more substan- 
tial portion -cof the claim: the order of the 
Court of Appeal gives the plaintiff his 
whole loss based on the difference between 
the amount invested on November 30, 
1929, and the amount realised with interest 
thereon from November 30, 1929. On any 
possible view of the pleadings and facts it 
seems clear that this basis is erroneous 
and cannot be supported. Giving the 
most liberal interpretation to the last sen- 
tence of the amendment in the new para. 
(12-A) of the plaint it cannot import more 
than allegations that but for the defen- 
dants’ failure to comply with s. 214 the 
plaintiff would and could have realised 
the shares for such and such a sum more 
than they in fact realised. Such-an in- 
terpretation may well be more liberal than 
is warranted by the rules of pleading; 
but even assuming, as their Lordships will 
assume, that this interpretation is to be 
placed upon the pleading, it remains to 
consider whether the allegations are made 
out. The matter is singularly bare of 
direct evidence and small wonder as it 
was never raised until the evidence was 
closed and the matter was before the 
Cour: of Appeal. But there were the plain- 
tiff's letters- and in their Lordships’ opi- 
nion those are fatal to the plaintiff's claim 
on this head. On acareful consideration 
of the matter their. Lordships are impelled 
to the conclusion that further information 
or information at a different time would 
have made no difference to the plaintiff's 
action. -When he knew of deficiency in. 
security he took, until a late stage, 
the attitude that he would not interfere 
with the defendants’ exercise of their dis- 
cretion’ and never at any material date 
suggested an ‘earlier realization of shares. 
The conclusion at which their Lordships 
have arrived is that upon information 
given earlier and more adequately than it 
was given, the plaintiff, would have done 
precisely what the defendants did and with 
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the same result: all the more because the 
defendants wonld have been bound in duty 
to express their own opinion. ‘There can 
be no doubt what the defendants’ opinion 
was because they acted upon it; and upon 
the expression ofthat opinion, their Lord- 
ships cannot doubt but that the plaintiff 
would have fallen in with a view which 
coincided with that which he formed for 
-himself when he knew all the facts that 
mattered for a decision. ‘Ihe point which 
he took later in his correspondence, that 
the shares never ought to have been taken 
over orleft unrealised at all because the 
brokers were under contract to buy them, 
ia a different point altogether. He was, of 
course, right that the brokers were bound 
to buy: but they had not the money to 
doso and the defendants had not either 
the duty or the power to make them do 
the impossible, The only thing to do was 
either to sell the shares against the bro- 
kers or to give time. The defendants did 
the latter and no Court has held them to 
be wrong inso doing. Itis because their 
Lordships have arrived at the conclusion 
that the plaintiff would have done the same 
if it had been left to him that they are 
impelled to allow this appeal so far as the 
order appealed from results in an award of 
_damages beyond the $2,500. 

Their Lordships will, therefore, humbly 
advise His Majesty that to this extent tke 
appeal should be allowed and that the 
order of the Court of Appeal should be 
varied accordingly. As to costs, 1t 1s plain 
that the plaintiff has attained a very partial 
success in the litigation and to avoid a 
difficult taxation of issues their Lords .ips 
are of opinion that the proper order as to 
costs is as follows: The plaintiff should 
recover from the defendants one-quarter of 
his costs of action and trial in the Court 
of first instance including the cests of the 
commission but not including any costs of 
the enquiry before the Registrar: as to 
the costs of the appeal to the Court of 
Appeal, each party should pay its own costs: 
as to the appeal to His Majesty in Coun- 
cil, the plaintiff should pay to the defen- 
dants three-quarters of their costs: there 
should be a set-off of costs and damages 
and any sum overpaid by a party should 
be re-paid: save as above directed each party 

ld pay its own costs. 
a j Appeal partly allowed. 

Solicitors for the Appellants :—Mr. 
William Charles Crocker. 

Solicitors for the Respondent:—-Messrs. 


Petch & Co. 
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CALCUTTA HIGH COURT. 
Civil Appeal No. 243 of 1936 
December 9, 1936 
Nasim ALT and R.O MITrER, JJ. 
SUDHANYA KUMAR RAHUT~Decrgsz- 
HOLDER——-APPBLLANT 
versus 
FARIDPUR LOAN OFFICE, Lro. 


—J UDGMET- DEBTOR — RESPONDENT 

‘Companies Act (VII of 19°3), s. 153—Suit by 
depositor against Bank for money due—Compromise 
decree providing instalment payment — Scheme 
sanctioned in respect of Bank after decree — Notice 
of meeting not given to deposttor— Payment of two 
instalments by Bank in contravention of scheme— 
Subsequent default—~ Hxecution — Maintainabdility— 
Decree-~holder, if ‘depositor’ within s 133. 

The appellant kept a sum of money in fixed 
deposit witha Bank. By a notice of withdrawal 
the deposit became repayable and the Bank having 
failed to pay he filed a suit for recovery of the 
deposit. Inthe meantime the Bank applied under 
g. 153, Companies Act, and the Court sanctioned 
a scheme which provided that the depositors shall 
not be entitled to demand payment of their deposit 
money or interest at once and shall be paid only in 
terms of the scheme. The scheme was sanctioned 
after a consent decree was passed ordering instal- 
mentsto be paid by the Bank to the depositor. 
There was no proof of notice of the meeting on the 
depositor. Two instalments were paid by the Bank 
in contravention of the scheme but defaulted 
afterwards. The appellant applied for execution of 
the decree: 

Held, that after the scheme was sancticned by 
the Court, the Bank paid two instalments in accor- 
dance with the terms of the consent decree and in 
contravention of the scheme. These facts clearly 
indicate that the Bank all along knew that the 
scheme was not intended to be binding on the 
sppellant and in fact did not bind the appellant. 
The word “depositors” in the scheme which was 
agreed upon in this case and which was ultimately 
sanctioned by the Courtcould not and in fact did not 


include the appellant. 
C. A. from an order of the Additional 


District Judge, Faridpur, dated March 13,° 
1936. 

Messrs. Gopendra Nath Dasand Nirmal 
Chandra Chakrabarty, for the Appellant. 

Mr Jitendra Kumar Sen Gupta, for the 
Respondent. 

Judgment.—The appellant kept a sum 
of Rs. 2,880 in fixed deposit with the 
respondent Bank. By a notice_of with- 
drawal served on the Bank, the deposit be- 
came repayable on June 20, 1932. The 
Bank having failed topay the money he 
instituted a suit for the recovery of his de- 
posit against the Bank on. March 16, 1933. 
An arrangement having been proposed 
between the Bank and its depositors, this 
Court, on its Original Side on the applica- 
tion of the Bank unders. 153, Companies 
Act, ordered a meeting of the depositors to 
be called on May y, 1933. On May 28, 1933 
the majority, in number representing three- 


1933 
fourths in value of the depositors, agreed 
to a scheme the terms of which, so far as 


they are relevant for the purposes of the 


present appeal, are as follows : 

“(l) That the depositors shall not be‘ entitled to 
demand payment of their deposit money or interest 
at once and shall be paid only in terms of the 
scheme (2). That notwithstanding any contract pre- 
viously made with the depositors the Company 
will, during the continuance of this scheme, pay 
interest at the rate of 3 per cent. per annum, with 
effect from Ist Baisakh 1339 B. S. on the amount 
of the principal as shown in the books of the Com- 
‘pany ason 3lst Chaitra 1338, B. S. irrespective of 
any Classification of deposit. (3) That the scheme 
of arrangement will contiuue till the 30th Chaitra 
1318, B. S., but the Board of Directors to be consti- 
tuted under this scheme shall be competent, if they 


find that the scheme is not working satisfactorily” 


to discontinue the same provided the majority of 
the depositors and share-holders, in a joint meeting 
epecially convened for the purpose, sanction the dis- 
continuance ofthe same...” 


On June 27, 1933, the appellant’s suit for 
recovery of his money was decreed in terms 
ofa cmpromise by which the appellant 
gave up his claim to the extent of Ks. 210 
and the Bank agreed to pay off the balance 
in 15 instalments payable frcm September 
1933 to 1937. On August 18, 1933, this 
Courtsanctioned the scheme. Two instal- 
ments were paid thereafter by the 
Bank in September and December 
1933 ina pursuance of the consent decree. 
The Bank having defaulted to pay the 
remaining instalments according to the 
terms ofthe consent decree, the appellant 
filed an application for execution of the 
consent decree on June 8, 1935. The Bank 
opposed the execution of the decree on the 
ground that the scheme as sanctioned by 
this Court was binding on the appellant. 
The Court below have come to the conclu- 
sion that the appellant was one of the depo- 
sitors who ata meeting of .the dc-positors 
called by this Court under s. 153, Compa- 
nies Act, agreed tothe scheme set up by 
the Bank and thata notice of the meeting 
was actually served on the appellant. They 
accordingly gave effect to the Bank's ob- 
jection tothe execution of the decree and 
dismissed the appellant's application for exe- 
cution. The decree-holder appeals to this 
Court. 

The only point for determination in this 
appeal is whether the scheme which was 
sanctioned by this Court is binding on the 
‘appellant. The decision of this point will 
depend on the question whether the appel- 
lant comes under the word ‘depositors’ as 
‘meniioned in the scheme. The learned 
‘Advocate appearing for the Bank contends 
that in the absence of any special meaning 
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attuched to the word “depositors” its diction- 
ary meaning should be given to it and 
that as the word “dop-sitors” means persons 
whose names are in the deposit roll of the 
Bank, the appellant comes under this cate- 
gory irrespective of the question whether 
his deposit had become repayable and whe- 
ther he had instituted a suit before the 


'scheme was embarked upon. The learned 


Advocate for the appellant, however, con- 
lends that the word ‘“‘deposilors” does not 
mean those whose deposits had already 
matured and who had already incurred 
expenses by instituting suits for recovery 
of their deposits. It is argued by him that 
the appellant comes under a different cate- 
gory from depcsitors whose deposits have 
not yet matured, inasmuch as he h:da 
vested cause of action before the scheme 
was embarked upon and that his rights are 
entirely dissimilar to the rights of those 
depositors whose deposits have not yet 
matured, inasmuch as the latter are deep- 
ly interested in opposingthe payment by 
the Bank to the appellant immediately. 
In view of the peculiar facts of this case, 
however, we express no opinion on the 
contention of the learned Advocate for the 
appellant, namely whether a depositor ceases 
to be a depositor after his depcsit has ma- 
tured and after he has instituted a suit for 
recovery of the deposit. It is admitted by 
the learned Advocate appearing for the 
Bank that in the petition which was filed 
by the. Bank under s. 153 of the Act the 
depositors whose deposits had already ma- 
tured and who had already instituted suits 
for recovery of the deposits were not 
specifically mentioned. ‘The learned Advo- 
cate, however, contends that the word. 
“depositors” inthe petition unders. 153, 
and also in the preliminary order direct- 
ing a meeting of the depositors to be held, 
must have included depositors whose money 
had become payable and who had already 
instituted suits for recovery of their de- 
posits, inasmuch asin fact a notice of the 
meeting was served on the appellant. The 
finding of the trial Judge on this point is 
as follows: l 

As regards the service of notice of the deposi- 
tors having deposit of more than Re. 1 in the Bank, 
there is the testimony of the Officiating Secretary 
of the Bank tothe effect that he gota list of such 
depositors prepared, had such list verified on com- 
parison with the list of such depositors shown in 
the ledger book of the company, had notices issued 
on such depositors through post and got the certi- 
ficates of posting from the postal authorities. No 
doubt the said certificates are not filed on the 


allegations that they with other material papers 
were filed before the High Oourt in connection with 
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the application for securing the final sanction to 
the scheme proposed by the authorities of the Bank 
in consultation with the majority of the depositors 
in a meeting as directed by the High Court, but 
it is clear from the order ofthe latter Court that it 
was only satisfied as tothe genuineness and validity 
of the service and ultimately sanctioned the scheme. 
No valid reason is forthcoming why the authorities 
of the Bank should bear any special grudge against 
the present decree-holder and studiously refrain 
from issuing a notice on him apprebending that 
a valid service of notice on him will raise insur- 
mountable difficulties in the way of getting the 
proposed scheme ultimately sanctioned. I see no 
valid reason to disbelieve the Secretary who has 
deposed to the effect that he can say on oath that 
the name of not a single depositor was excluded 
from the list prepared by him for service of 
notices.” 

The appellant denied the service of 
notice and when the appellant appealed to 
the lower Appellate Court he challenged 
this finding of the trial Judge in the 
grounds ofappeal. The learned Additional 
District Judge who heard the appeal] does 
not appear to have property considered 
the question of the service of notice on the 
appellant. He disposed of the whole ques- 
tion in one single sentence by stating that 
he agrees with the conclusions of the trial 
Court on all the points. We are not satis- 
fied from his judgment that as a final 
Court of fact he applied his mind properly 
to the evidence on this point and all the 
circumstances and probabilities bearing on 
this point. Instead of sending this case 
back to the lower Appellate Court for a 
finding on this particular question, we 
asked the learned Advocate appearing for 
the parties in this case to place all the 
materials before us in order to enable us 
to come toa finding whether a notice was 
actually served upon the appellant. The 
Officiating Secretary. in his examination-in- 
chief says: 

“We served notices through post and certificates 
of posting were obtained by us. The said certi- 
ficates of -posting were filed in the High Oourt in 
connection with the case started there." 

In his cross-examination he admitted 
that there was a list in the office of the 
Bank of the names of the depositors of the 
Bank on whom the notices were served. 
He also admits that only one list, and not 
separate lists of depositors, was made and 
that no separate list was made of those 
persons who had instituted suit against the 
Bank at that time. ’ He then says: 

“As all the depositors were served with notices 
I say that the present depcsitor was also served 
with a notice.” 

‘he list of depositors on whom the notices 
were served is in the office of the Bank. 
That list was not produced in Court .and 
no reason has been assigned as to why 
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this list was not produced. The certificate 
of posting of the notice on the appellant 
was als) not produced on the ground that 
If was filed in this Court when the scheme 
was sanctioned. If really a notice was 
actually issued on the appellant and a cer- 
tificate of posting of notice on the appellant 
was filed in this Court when the scheme 
was sanctioned, one would naturally expect, 
that that certificate would be produced in 
this case specially when the appellant 
denied the issue of any such notice. On 
the materials which are onthe record we 
are uot prepared to hold that a notice of 
the meeting was also issued or served on 
the appellantin this case. The meaning 
of the word ‘depositors’ becomes clear 
when we come to the terms of the com- 
promise by which the suit instituted by 
the appellant was decreed. By this com- 
promise, as has been already pointed out 
the appellant relinquished his claim to the 
extent of Rs. 210. The terms of this com- 
promise also indicate that they were in- 
consistent with the terms of the scheme 
which had already been agreed upon at the 
meeting of the depositors. If really the 
Bank had applied for sanctioning a scheme 
for depositors including the appellant, we 
cannot understand why the Bank ignored 
the terms of the scheme altogether and 
settled the appellant's claim arising ‘out of 
the deposit in contravention of the terms of 
the scheme. 

Mr. Sen Gupta, appearing on behalf of 
the Bank, however, contended that the 
Bank acted in good faith at that time, 
because the scheme was not sanctioned by 
the Court and the Bank was not in a posi- 
tion to know whether it would be ultimately 
sanctioned by the Court. There is no evi- 
dence in support of this explanation. It 
was an explanaticn waich was suggested by 
Mr. Sen Gupta in the course of his argu- 
ment. But the difficulty in accepting this 
explanation is that if the Bank knew that 
the scheme was binding on the appellant, 
they could have easily asked the Court in 
which the suit was instituted or the appel- 
lant to agree to the stay of the suit till 
the scheme was sanctioned by the Court. 
There is no evidence to show that if such 
a course had been suggested by the Bank, 
the Conrt would not have staj.ed the hear- 
ing of the suit. Further, we find that 
after the scheme was sanctioned by the 
Court the Bank paid two instalments in 
accordance with the terms of the consent 
decree and ia contravention of the scheme. 
These facts clearly indicate that the Bank - 
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all along knew that the scheme was not 
intended to be binding on the appellant 
and in fact did not bind the appellant. 
The word ‘‘depositors’’ in the scheme which 
was agreed upon in this case and which 
was ultimately sanctioned by the Court 
cannot and in fact does not include the ap- 
pellant before us. 

The result, therefore, is that this appeal 
is allowed, the order of tae Courts below 
is set aside and the case is sent back to 
the first Court. The learned Subordinate 
Judge is directed to proceed with the 
execution according to law. The appellant 
will get his costs in this appeal; hearing- 
fee being assessed at one gold mohur. 

N. Appeal allowed. 


MADRAS HIGH COURT 
Appeal Against Order No. $7 of 1934 
January 5, 1937 
_ BEASLEY, C. J. AND Stopart, J. 
SAMBASIVA REDDI— APPELLANT 
VETSUS 
Tae OFFICIAL RECEIVER or 
SOUTH ARCOT— RESPONDENT 

Provincial Insolvency Act (V .of 1920), s. 3— 
Subordinate Court, if has jurisdiction to try insol- 
vency matter originating outside its jurisdiction— 
Order of District Judge transferring case to Sub- 
Court— Whether ultra vires. 

From the words of s. 3, Provincial Insolvency 
Act, it is clear that the Act does not invest a 
Subordinate Court with jurisdiction to try any 
insolvency matter which originates outside the local 
limits of its jurisdiction. The words in the section 
“shall within the local limits of its jurisdiction 
have concurrent jurisdiction with the District Court 
under this Act,” are conclusive of thismatter. Under 
s. 3of the Provincial Insolvency Act, the District 
. Court is the only Court having jurisdiction to deal 
with creditor's petition .in the absence of any 
notification of the Local Government investing 
Subordinate Courts: with jurisdiction over such 
class of cases. In a case in which there is no 
such notification, the District Judge's order trans- 
ferring a petition to the Sub-Court for disposal 
is, therefore, ultra vires. Premchand Indojt v. Gopal- 
ayya (1), relied on. 

A. against the order of the Court of the 
Subordinate Judge of Cuddalore, dated 
December 7, 1933, in I. A. No. 6 of 1933, 
in I.P. No. 6 of 1930, onthe file of the 
District Court of South Arcot, (I. A. No. 450 
. of 1932, I. P. No.6 of 1930 
the District Court of South Arcot. 

Mr. T. R. Sreenivasan, for the Appel- 
lant. 

Mr. S. Annamalai, for the Respondent. 

Beasley, C. J.—This Civil Miscella- 
neous Appeal arises from the following cir- 


cumstances. The Official Receiver of South 
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Arcot presented to the District Court at 


Cuddalore, a petition uoder ss. 83, 51 and 
4 of the Provincial Insolvency Act to set 
aside two mortgages. The learned District 
Judge transferred that petition to the file 
of the Subordinate Oourt of Cuddalore 
which dealt with the petition and it was 
declared the two mortgages in question 
were fraudulent and void as against the 
Official Receiver under ss. 53 and 54 of 
the Provincial Insolvensy Act. Hence this 
Civil Miscellaneous Appeal. When the 
matter was first argued before us, we took 
the point that the Subordinate Judge of 
Cuddalore had no jurisdiction to entertain 
the petition at all and, as there seemed to 
be at that time some doubt regarding the 
local limits of the Jurisdiction of that 
Court and we wished to know how the 


‘petition came to be transferred by the 


District Court to that Subordinate Court, 
we adjourned the matter requesting the 
District Judge to report the circumstances 
in which the Subordinate Judge came to try 
and decide tbe petition and also what the 
insolvency jurisdiction of the District and 
Sub-Court are respectively and under what 
notifications of: the Government the Sub- 
Court has been given insolyency jurisdic- 
tion. The matter now comes before us on 
the report of the District Judge at Cudda- 
lore. He reports that the Sub-Court Cud- 
dalore, was from November 1, 1913, 
invested with lozal jurisdiction over the 
whole of Ouddalore, Chidambaram and 
Vriddachalam Taluks of South Arcot 
District and that this was by notification 
at page 1796 of Part IL of the Fort St 
George Gazette, dated October 28, 1913. 
Then as regards the insolvency jurisdiction, 
he reports as follows: 

“Under G. O. No, 1731 Law “(General) dated 
June 5, 1924, communicated in the High Courts 
Dis. No. 1254 of 1924, published at page 650 Part I 
of the Fort St.George Gazette, dated June 10, 1924, 
all Subordinate Courts in the Presidency were in- 
vested with jurisdiction under the Provincial In- 
solvency Act in respect of all petitions present- 
ed by creditors. Ever since then the District 
Court had been exercising insolvency jurisdiction 
over the entire district while the Sub-Court was 
exercising concurrent jurisdiction over the three 
Taluks of Chidamabaram, Vriddachalam and Uud- 


dalore over which it had territorial jurisdic. 
tion.” : 


. He adds that the predecessor in order to 
give work to the Additional Sub-Judge 
transferred the petition in question to him 
and that was how the Sub-Court came to 
hear and decide the petition. 

The question is whether the District 

Judge has any power to transfer this petj- 
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tion to the Subordinate Judge of Cudda- 
lore. It is common ground that: this in- 
solvency was outside the territorial juris- 
dicticn of that Sub-Court, that is to say, it 
originated in some place, outside tke local 
limits of the jurisdiction of that Court. 
The question, therefore, is whether the 
Provincial Insolvency Act gives any power 
to the Local Government by notification to 
give jurisdiction to a Subordinate Court 
which otherwise and apart from the notifi- 
cation has no insolvency jurisdiction what- 
soever,, to deal with and dispose of 
insolvency matters which originate in some 
place which is not within the local limits 
“of the jurisdiction of that Court. The 
notification in question was issued under 
s.3 ofthe Provincial Insolvency Act which 

“B: 

ate ae Cour = be the Courte having 
Meee sy re 

dal ee Local Government may by 
notification in the Local Official Gazette, invest 
any Court Subordinate to a District Court with 
jurisdiction inany class of cases and any Court so 
invested shall within the local limits of its juris- 
diction have concurrent jurisdiction withthe District 
Court under this Act." 


In pursuance of the powers given under 
that section, the Local Government issued 
the notification. in question. We have 
heard a ‘full argument upon this point and 
our atlention has been drawn toa decided 
case of this C@urt which seems to us to be 
directly in point. Quite apart from that 
authority it seems to usto be quite clear 
from the words of the section itself that 
the Act dces not invest a Subordinate Court 
with jurisdiction to try any insolvency 
matter which originates outside the local 
limits of its jurisdiction. The words in 
the: section “shall within -the local limits of 
its jurisdiction have concurrent jurisdic- 
tion with the District Court under this Act 
seems to us to be conclusive of this matter, 
Nevertheless it -has been contended on the 
other side that the words “the local limits 
of its jurisdiction” apply only to original 
insolvency matters and that the District 
Court has power. by reascn of the Civil 
Procedure Code, to transfer any matter in- 
cluding insolvency matters to a Subordi- 
nate Court ands. 5 (2) is invoked in sup: 
port of this contention. In our view, that 
sub-section affords no assistance because the 
words there, viz, “subject to tle provi- 
sions of the Insolvency Act” qualify the 
whole section. It must be borne in mind 
that a subordinate Court has nojurisdic- 
tion whatsoever in insolvency and it is only 
by reason of s. 3 and notifications issued 
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thereunder that it gets any jurisdiction. 
If no notification had been issued by Local 
Government then: clearly the Subordinate 


- Court of Cuddalore could not have dealt 


with insolvency matters at all. This 
position was clearly indicated in Premchand 
Indoji v. Gopalayya (1) a decision by - 
Spencer and Devadoss, J. The head-note 
of that case[ Premchand Indoji v. Gopalayya 
(1)] is as follows: 

“Under s. 3 of the Provincial Ingolvency Act the 
District Court is the only Court having jurisdic 
tion to deal with creditor's petition in the absence 
of any notification of the Local Government invest- 
ing Subordinate Courts with jurisdiction over 
such class of cases. In a casein whichthere was 
no such notification the District Judge's order 
transferring a petition to the Sub-Court for dis- 
posal was ultra vires”. a 

We consider this case to be directly in 
point although, in-our view having regard . 
tothe very clear words ofs.3 of the Act, 
no authority is required. For these reasons 


-we are clearly of opinion that the order 


of transfer by tne District Judge of this 
petition to the Sub-Court was ultra vires 
and that the Sub-Court had no jurisdiction. 
at allto deal with tkis matter. We have 
taken this objection ourselves which we 
consider to -be decisive of this appeal and, 
therefore, theorder before us must be set 
aside and the District Judge must be 
directed to take the case on his file and . 
dispose of it according tolaw. In view of 
the fact that no:.objection was taken: by 
the appellant to the jurisdiction of the- 
Sub-Court to entertain the petition and 


the objection was taken by ourselves, we 
direct the appellant to bear his. costs of 


this appeal. The Official . Receiver ‘will 
get his costs out of the estate. 
A-N. Order accordingly. 
(1)45 M L J889; 75 Ind. Cas. 876; (1923). w Ww 
N 754; 18L W 685; A IR 192! Mad. 398. 





NAGPUR HIGH COURT 
Secend.Civil Appeal No. 44 of 1935 
November 2, 1936 
GRUER, J. 
AHMAD ALI—PLAINTIFF—ÅPPELLANT 
VETSUS 
DHONDBA—Dgrenpanr—. 
RESPONDENT o 
Hasemenis Act (V of 1882), s. 13 (d), (a)—Applic- 


_ ability—Easement not of necessity--S. 13 (a), if 


applies—"Of necessity”, meaning of—Transfer of 
Property Act (IV of 1882), s. 8—“ Easement annexed 
thereto”, refers to easements already existing at tiime 
of transfer. 

If the easement is apparent and continuous, then 
s. 13 (d), Easements Act, ‘would apply. But the 
easement, when although apparent, is not contis 
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nuous one must turn to s. 13 (a), and it must be 
shown that this easement is: necessary for enjoying 
the subject of the transfer ‘or-béquest. 

Where the easement claimed is a right of way 
by staircase and it is open to the plaintiff to construct 
another way of access making one or two staircases 
either internal or external, or by uing a ladder 
though this would entail some cost and might not 
be so convenient, the easement cannot be said to 
be a necessary one which means that it must be 
absolutely necessary. Wutzler v. Sharpe (1), Krish- 
namarazu v. Marraju (2), Sukhdai v, Kedar Nath 
(3) and Sker Khan v. Mohan Lal (4), referred to. 

The phrase ‘easements annexed thereto’ in s. 8, 
Transfer of Property Act, has reference to those 
easements which at and prior to the transfer were 
existing easements: for instance, a right of way 
over a field belonging toa different owner by which 
alone a house could be approached. It would not 
have reference to an easement which first came 
into existence as a consequence of the transfer. 
Then the enumeration ‘locks, keys, bars, etc., would 
seem to correspond to what in England would be 
called ‘fittings’ or ‘permanent fixtures;' and the phrase 
‘other things provided, etc.’ cannot apply to means 
of access by a staircase. Wutzler v, Sharpe (1) 
followed. 

A right of way when not an easement of neces- 
sity could not be implied from the disposition of 
severed tenements, and would not pass by deed of 
grant without express words to that effect. Morgan 
v. Kirby (ə), followed. l 

S. C. A. from the appellate decree of the 
First Additional District Judge, Nagpur, 
dated Noveniber 16, 1934, in Civil Appeal 
No, 36-A. of 1934, reversing the decree of 
the Court ofthe Temporary Additional Sub- 
ordinate Judge, First Olass, Nagpur, dated 
` April 5, 1934, in Civil Suit No. 78 of 

1933. 
~ Messrs. W. R. Puranik and M. D. 
Khandekar, for the Appellant. 

Mr. R. N. Padhye, for the Respondent. 

' Judgment.—The plaintiff-sppellant was 
a mortgagee of two parts of a dcuble- 
shoreyed house which iormed one block 


along with a ‘tasma’ in the middle 
whicn was not mortgaged. This tasma 
contained a ‘passage giving access 


to the other parts of the house behind, 
which were not mortgaged, and also to the 
sole staircase leading tO the upper storey 
of the mortgaged portions. ‘Ibis can be 
seen from the map filed in the suit. 
Thereafter the entire house was put up 
in Court auction and purchased by one 
Nilkanthrao, who in his turn sold it to 
defendant. Then when plaintiff brought 
his mortgage suit the defendant was joined 
asa party, but defendant did not redeem, 
and so the mortgage was foreclosed, and 
plaintiff has obtained possession of his 
portions. Defendant, however, who became 
owner of the rest of the house, has refused 
to allow plaintiff to use the staircase 
alleging that he has no right to it as it 
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was not included ’in the mortgage. Plaiat- 
iff, therefore, brought the present suit 
Claiming a right of way over the staircase, 
first, as being specifically granted at 
the time of the mortgage, and secondly, 
as an easement of necessity. Tne first 
claim has been negatived, the plea that 
there was such a grant being found to be 
false and the claim of easement of neces- 
sity, although allowed by the lirst Court, his 
been disallowed in appeal. In second appeal 
the claim on this ground is again pressed, 
although not so strongly, reliance being 
now placed principally on s. 8 of the Traus- 
fer of Property Act. 

Easements of necessity are dealt with 
ins. 13 ofthe Indian Basements Act. No 
doubt if the mortgagor had remained in 
possession of the rest of the house, plaintilf 
would have, been accommodated, and there 
would have been no trouble; but now 
defendant is insisting on his strictly legal 
rights, and it must be seen what they are. 
If the easement had been apparent and 
continuous, then s. 13 (d) would have 
applied as, without the use of the staircase, 
the property certainly cannot be enjoyed 
as it was enjoyed when the transfer took 
place; but the right of way, although 
apparent, is not continuous; therefore, one 
must turn tos. 13 (a), and it must be shown 
that this easement is necessary for enjoy- 
ing the subject of the transfer or bequest. 
It is open to the plaintiff to construct 
another way of access by making one or 
two staircases, either internal or external, 
or by using a ladder. This would not 
entail some cost and might not be so 
convenient, but such consequences ds not 
lead to the conclusion that the present 
easement isa necessary one. These words 
have been interpreted to mean that it must 
be absolutely necessary: Wutzler v. 
v. Sharpe (1), Krishnamarazu v. Marraju 
(2), Sukhdat v. Kedar Nath (5), Sher Khan 
v. Mohan Lal (4), see also Katiar’s Law of 
Easements, second Edition, pp. 65, 66. 
The appeal, therefore, cannot be upheld 
on this ground. 

Turning tos.8 of the Transfer of Prop- 
erty Act we find that a transfer of property 
passes to the transferee all the interest 
which the transferor is then capable of 
passing in the pr»perty and in the legal 
incidents thereof; and it is further explain- 
ed in the section that, where the property 


(1) 15 A 270; A W N 1893, 151. 

(2) 28 M 495; 15 M L J 255. 

(3) 33 A 467; 9 Ind, Oas. 626;8 A L J 280. 
(4) 16 0 P L R156. 
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is a house, such incidents include 

“the easements annexed thereto, the rent thereof 
accruing after the transfer, and the locks keys, 
bars, doors, windows, and all other things provided 
for permanent use therewith.” 


Appellant argues that this enumeration 
is not exclusive, and can include things 
outside the premises actually transferred 
so that the words “other things provided 
for permanent use, therewith” would cover 
the staircase. On the other hand, respond- 
ent argues that the only easement which 
could be annexed would be an easement 
of necessity which does not exist, and that 
the phrase “all other things provided for 
permanent use therewith” is ejusdem generis 
with the previous words “locks, keys, etc.,” 
and applies cnly to things within the 
building transferred. r 

I agree with tbe view expressed in 
Wuteler v. Sharpe (1), that the phrase 
‘easements annexed thereto’ has reference 
to those easements which at and prior to 
the transfer were existing easements; for 
instance a right of way over a tield 
belonging toa different owger by which 
alone a house could be approached. It would 
not have reference to an easement which 
first came into existence as a consequence 
of the transfer. Then the enumeration 
‘locks, keys, bars, etc ,’ would seem to corres- 
pond to what in England would be called 
‘fittings’ or ‘permanent fixtures’ and I do 
not think that the phrase ‘other things 
provided, etc., could apply to means of 
access by a staircase, The appellant does 
not claim to own the staircase itself but 
only the 1ight to use it. In Morgan v. 
Kirby (5), it was held that aright of way 
not being an easement of necessity, could 
not be implied from the disposilion of 
severed tenements, and would nob pass 
by deed of grant without express words 
to that effect. Similarly in an old case 
of 1-86 (P.J. 128, when one part of a house 
was sold it was held that the vendee could 
have no claim tothe use of a well and 
privy in the other part, and that such a 
right was nct impliedly reserved as an 
easement of necessity because there will 
be no such easement of necessity if the 
claimant can build the well and privy in 
his own house or some adjacent ground 
belonging to him. lt thus appears that 
g.8 of the Transfer of Property Act does 
not improve the appellants position, and 
he could succeed only if s. 13 of the 
Easements Act applied. I have already 
held that it does not. 


The decision of 
(5)2 M 46. 


the lower Appellate 
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Court must, therefore, be upheld, and this 
appeal will be dismissed with costs. 
D. Appeal dismissed, 


_——= 


LAHORE HIGH COURT __ 
First Civil Appeal No. 2314 of 1935 
February 23, 1937 
Jal LAL AND ABDUL RASHID, JJ. 
FEROZE DIN AND OTHEBS -- PLAINTIFFS 
— APPELLANTS 

vETSUS , 
HASSAN DIN AND OTHERS— DEFENDANTS 
— RESPONDENTS 

Custom (Punjab)—Custom or personal law— Burden 
of proof—~Presumption in favour of restricted power 
of alienation of ancestral property—Whether applies 
only to agriculturists—Held, family of plaintiffs 
who settled to urban life and had service as main 
source of livelthood, was governed by personal law. 

A presumption in favour of a restricted power of 
alienation of ancestral immovable property, applies 
only to members of agricultural tribes who are 
members of vilage communities and whose main 
occupation is agriculture, but not to those who have 
altogether drifted away from agriculture as their 
main occupation and have settled for good to urban 
life and have adopted trade, industry or service as 


their principal occupation and means and source of 
livelihood. 

Where it appears that the father of the plaintiffs 
was earning his living by serving as a gardener 
and receiving pay, and the land in dispute is 
within the Municipal limits of Lahore and hasbeen 
built upon aad all the lands contiguous to it are 
also occupied by buildings, it will be for the plaint- 
iffs impeaching alienation by their father, to prove 
that their family was governed by custom and not by 
Muhammadan Law. Muhammad Hayat Khan v. 
Sandhe Khan (l), relied on. ` 

Held, that it was not established that the family 
of the plaintifis was governed by Customary Law. 

Quaere.—-Whether arains living inside the City of 
TeS are governed by custom or by their personal 


aw, ` 

F. C. A. from the decree of the Sub xdi- 
nate Judge, First Class, Lahore, dated 
July 26, 1935. 

Messrs. Abdul Haye, Mela Ram and 
Shabbir Ahmad, for the Appellant. 

Mr. Mehr Chand Mahajan. Mr. Daulat 
Ram, for Musammat Rahmat Bibi and Mr. 
Kahn Chand for Messrs. Forbes, Forbes, 
Campbell & Co., Ltd., for the Respondents. 

Abdul Rashid, J.— This appeal arises out 
of a suit instituted by Feroze-ud-Din, Chan- 
nan Din, Fazal-ud-Din and Qamar ud- Din 
s-ns of Hasan Din, fora deciaration to the 
effect thatthe sale of land, measuring 6 
kanals and 1 marla, by means of a re- 
gistered sale deed, dated November 1/4, 
1930, made by their father Hasan Din, 
defendant No. fÍ, in favour of Asmat 
Ullah, defendant No. 7,is unlawful, null 
and void and shall not affect their rever- 
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Sionary rights after the death of defend- 
ant No.l. The land in dispute is situated 
in the area Of Naulakha, which is a suburb 
of the City of Lahore, and is inciuded within 
the Municipal area. It was stated in the 
plaint that the land in dispute was the an- 
cestral property of Hasan Vin, the father 
of the plaintiffs, and that Hasan Din sold 
this property to Asmat Ullah without con- 
sideration and necessity. According to the 
plaint Hasan Din,the father of the plaint- 
iffs, was a simpleton and was in the service 
of Asmat Ullah, defendant No.2, and the 
sale was effected by him withous necessity 
and consideration as undue influence was 
exercised on him by Asmat Ullah. 
Rupées 53,707-11-0 was entered as the con- 
sideration for the sale in the sale-deed. 

Hasan Din, defendant No. 1, supported 
the claim of his sons, and pleaded that 
he had beenin the service of defendant 
No. 2 for 15 years as his gardener on Rs. 20 
amonth; that no consideration passed to 
him andthe sale was fictitious. Defend- 
ant No. 2 denied that the land was ances- 
tral and pleaded that the plaintiffs were 
governed by Muhammadan Law, as they 
resided in the Lahore city, were not mem- 
bers of any village community and did not 
cultivate land with their own hands. It was 
further pleaded by defendant No. 2 that the 
land in dispute had been mortgaged in his 
favour by defendant No. 1 by registered 
deeds of mortgage, dated November 18, 
1902, September & 1912, and August 2, 
1917, and that by virtue of these mortgage- 
deeds defendant No. l was not entitled to 
possession ofthe land till the year 2016. 
The equity of redemption was sold by 
defendant No. l to him for a sum of 
Rs. 900 as, on the date of the sale, the equity 
of redemption was not worth more than 
Rs. 500. Messrs. Forbes, Forbes, Campbell 
& Co, Ltd., were also made defendants 
as a part of the building erected on the 
land in dispute had been sold in their 
favour. 


On these pleadings the following issues 
were framed: -- 

. 1. eee the plaintiffs are governed by cus- 
om 

2. Whether the suit land is ancestral qua the 
plaintiffs ? 

3. If the two preceding issues are found in 
favour of the plaintiffs whether the alienation in 
question was for consideration and necessity? 

4. Is this alienation otherwise to be upheld on the 
ground of the same being an act of good manage- 
ment ? 

5. Whether the plaintifis are estopped by their 
conduct, omission or acquiescence ? 

6. Whether the suit is a collusive one ? 
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7. How will the factum of the mortgages before the 
sale not being impugned affect this case ? 

8. What relief is the plaintiff entitled to and 
against whom ? 

The trial Court held that it bad not been 
established that the plaintiffs were governed 
by Customary Law. Out of the land in 
dispute 2 kanals and 7 marlas were proved 
to be ancestral, while 3 kanals and 14 
marlas were self-aciuired. On issues Nos. 
3 and i the Court came to the conclusion 
that the sale was for consideration and 
necessity and thatit also amounted to an 
act of gocd management. it was further 
held that the three mortgages dated Novem- 
ber 18, 1902, September 8, 1912, and August 
2, 1917, could not now be attacked by the 
plaintiffs owing to the expiry of limitation. 
On these findings the suit was dismissed. 
Against this decision the plaintifis have 
preferred an appeal to this Court. 

The tirst question for consideration is 
whether the plaintifis are governed by 
Customary Law. In the year 1868 Ahman, 
the grandfather of the plaintiifs, owned two 
ghumaons of land, This land was mortgage 
ed in favour of Sarab Dayal, son of Bulagqi 
Shah. The entire land owned by the 
father of the plaintifis was only 6 kanals 
and l marla. Tnis land was used prior to 
the year 1902 forthe purposes of stacking 
fuel. After 1902, defendant No.2 built a 
factory on this land. There is no proof on 
the record. therefore, that this land was 
ever actually cultivated either by the 
plaintiffs’ father or his grandfather. Hasan 


. Din, defendant No. 1, made a statement 


before the framing ofthe issues, in which 
he admitted that he lived inside the city 
of Lahoreand that his father and grand- 
father had also lived inside the city. It is 
mentioned in tne plaints itself that the 
father of the plainiiffis was earning his living 
by serving defendant No.2 asa gardener 
and receiving Rs. 20 as his pay. Naulakaa, 
28 mentioned already, is within the Muni- 
cipal limits of Lahore. The land in dispute 
has been built upon and all the lands 
contiguous to it are also occupied by 
“buildings. In these circumstances I am of 
the opinion that it would be for the plaintiffs 
to Prove that their family was governed 
by custom and not by Muhammadan Law. 
Is was held in Muhammad Hayat Khan v. 
Sandhe Khan (1), that a presumption in 
favour of a restricted power of alienation 
of ancestral immovable property, applies 
only to members of agricultural tribes who 
are members of Village communities and 


whose main occupation is agriculture, buy 
(1) 55 P R 1908; 105 P W R1908, 
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Dot to those who have altogether drifted 
away from agticulture as their main occu- 
Pation and have settled for good to urban 
life and bave adopted trade, industry or 
Service as their principal occupation and 
means and source of livelihood. 


The following instances are relied upon 
by the plaintiffs in support of their conten- 
tion that they are governed by the Custom- 
ary Law :— 

1.One Ali Gohar Arain alienated land 
situated in village Nawan Kot in the year 
1890 Huis sons brought a declaratory suit 
to the effect that the sale by their father 
should not affect their reversionary rights 
afier his death.’ The parties were. arains 


and the area in dispute consisted of 
71 kanals and 2 marlas of land. It was 
held by Mr. Mir Ibrahim, Subordinate 


Judge, that the parties were governed 
by Customary Law and the plaintiffs.were 
entitled to the decree prayed for. This. 
instance is of no assistance to the plaintiffs 
as in the year 1891 village Nawan Kot 
and the Jand attached to it comprised 
rural property. The land was actually 
under cultivation and tbe vendor and 
his sons lived entirely on agri- 
culture. 

2. In the year 1898 Mian Kamal Din made 
a gift of some land in favour of his 
sons Taj Din and Siraj Din. Mian 
Amin-ud-Din, thereupon, brought a decla- 
ratory suit tothe effect that his father 
was not entitled to make an unequal 
distribution of his ancestral property by 
granting a part of the area to two of his 
sons and by depriving him of any. The 
suit of Mian Amin-ud-Din was decreed 
The plaintiff was an arain of village 
Baghbanpura and the land was agricultural. 
This instance has no bearing on the ques- 
tion involved in the present case. Moreover, 
Bagbbanpura was and is still a village and 


the parties involved in the case 
lived solely on income from agticul- 
tural land. 


3. In the year 1912, Ibrahim sold 3 
kanals and 10 marlas of land in Khuhi 
Miran in favour of Nanak Chand. His 
son Mahraj Din contested the alienation 
and was,given a decree. The.parties wore 
arains by caste and lived entirely on 
agriculture. 

4.-An alienation made by Pir Bakhsh, 
arain of Rajgarh, of 40 kanals of agricultural 
Jand was set aside ut the instance of his 
sons and his brother in the year 1914. 
Tbe alienation referred to agricultural land. 
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The parties were arains by caste.and lived 
solely on agriculture. . 
5. 6 and7. These instances refer to 
agricultural land by certain arains in 
villages Bela Basti Ram and Bhogiwal 
in the years 1914 to 1919. The parties were 
arains hy caste and their sole source of 
income was agriculture. Moreover, they 
were carrying on cullivation with their 
own hands. 

The seven instances summarised above, 
in my opinion, do notin any: way advance 
the case of the plaintiffs. None of these 
instances deals with araina residing inside 
tLe Lahore City. In none of these in- 
stances was the property at the time of the 
alienation situate within the limits of the 
Municipal area. In none of these instances 
had the land already been built upon 
before the alienation took place. These 
considerations deprive the above instances 
of all value. 

Ten witnesses were ‘produced by the 
plaintifis. They stated generally that the 
arains of villages Bhogiwal. Baghbanpura, 
Bela Basti Ram, Khuhi Miran and Rajgarh 
were governed by the Customary Law. They 
wele, however, not able to cite a single 
instance where atiy alienation made by an 
arain residifg in Lahore Oity was 
set aside by a Court of law or challenged 
by the reversioners. Is is established on 
the record that over 2500, alienations 
have taken place within the area of 
Naulakha during the last 20 or 30 years. 


None of these alienations has been suc- 


cessfully challenged by the reversioners of 
the alienors. 

The learned Counsel for the appellants 
rélied on Mohammad-Din v. Ahmad Din 
(2), where it was held that drains resid- 
ing in Lahore City who own land in the 
neighbourhood cf the city and depend 
entirely upon agriculture for their living 
are in matters of succession governed by 
agricultural custom and not by Muham- 
madan Law. The reported case is dis- 


_ tinguishable from the present one, 18 in that 


case it was established that the plaintiffs pos» 
sessed_a great deal of agricultural land waich 
they cultivated with their own hands and 
made their living by agriculture. In these 
circumstances, the Punjab Chief Court 
held that tbe concurrent findings of the 
Courts. below could not be upset in second’ 
appeal aS drains were predominently an 
agricultural tribe of the Province. Referénce 
was also made to- Rahim Bakhsh v. Umar 

(2) 26 P R 1915; 27 Ind Cas. 577; 31 PL R 1915 
AI R1914 Lah. 522. 
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Din (3). In that case it was held that 
although the burden of proof of a special 
custom contrary to personal law was on the 
Plaintiff, yet, considering that the tribe 
of Gul-farosi arains of the Lahore City 
is a mere fragment of a very large body 
of ardins who are agriculturisis and 
follow ordinary Punjab custum, the burden 
should not be a very heuvy one. After 
going through the various instances it 
was held that in that case the plaintiff 
had succeeded in establishing that there 
was a practice of will-making among the 
arains ; that in making the will Muham- 
madan Law was on important point 
departed from and that, therefore, the 
will in dispute Was valid by custom This 
ruling, in my opinion, has no bearing on 
the present case. 

Reference was made by the learned 
Counsel for the appellants to Question 
No. 136 of the Customary Law of the 
Lahore District, where it is stated that a 
sonless proprietor cannot alienate bis 
ancestral property by gift or bequest except 
as provided in the answers to Questions 
Nos. 116 io 121. Questions Nos. 116 to 
121 deal with gifts in favour of relatives. 
The provisions of the riwaj-i am are appli- 
‘cable to agriculturists and village com- 
munities. In the present case the plaintiffs 
are residents of Lahore City and the land 
in dispute is not shown to have been used 
for agricultural purposes, at any rate, 
since 1902. 

After a consideration of the entire oral 
and documentary evidence onthe record, 
I have reached the conclusion that it has 
not been established on ihe present record 
that the family of the plaintiffs is governed 
by Customary Law. It is unnecessary to 
give any finding on the wider question 
whether arains living inside the City of 
Lahore are governed by custom or by their 
personal Law. 

In the year 1902 Hasan Din, defendant 
No 1] and his brother Imam Din, owned 
12 kanals of vacant land, which includes 
the 6 kanals and 1 marla of land now in 
dispute. This land was mortgaged in 
favour of defendant No. 2 for a sum of 
Rs. 2,000. Rs. 80 per annum was payable 
as interest on this sum. A sum of Rs. 1,000 
was received in advance on account of rent 
_for 5 years at the rate of Rs. 200 per 
annum by the morigagors. On September 
8, 1912, the area in dispute was mortgaged 
for dS years for a sum of Rs. 1,200 by 

3)49 PR 1915; 29 Ind. Cas, 382; Ap 
uP WR 1915; A TRIM Lah. 255. 7 T M 
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Hasan Din, defendant No. 1 in favour of 
Asmat Ullah, defendant No. 2, interest was 
to be payable by the mortgagor at the 
rate of Re. 0-14-0 per cent per mensem 
and compound interest was also to be 
charged ifthe interest was not regularly 
paid. On August 2, 1917, the land in 
dispute was further mortgaged for a sum 
of Rs. 2,300 in favour of Asmat Ullgh. 
The mortgagee was already in possession 
and he was given the right to retain 
possession for a period of 99 years. Interest 
on the mortgage debt was to be payable 
at the rate of Re. 0-14-0 per cent. per 
mensem. -It is obvious that till the year 
2016, Hasan Din could not claim possession 
of the land in dispute. On September 
30, 1930, he received asum of Rs. 500 as the 
price of the equity of redemption and 
sold thea land in favour of Asmat Ullah 
and the sale deed was executed on No- 
vember 14,1930 The interest and principal 
on the basis of different mortgage-deeds 
by the year 2016 would have amounted to con- 
siderably more than Rs. 53,707-11-0, which 
is stated to be the consideration for the 
present sale. A land which was so heavily 
encumbered and which could not revert to 
the mortgagor for a period of 99 years 
cannot be said to have been sold without 
consideration on the ground that the mort- 
gagor only received Rs. 500 as the price 
of the equity of redemption. The lower 
Court was, therefore, right in holding that 
the sale was made for valid consideration. 
No arguments were addressed to us on 
the question of necessity by the learned 
Counsel for the appellants in his opening 
address. He tried to agitate this point 
during the course of his reply but was 
not allowed todo so. In any case as the 
mortgages of the years 1902, 1912 and 
1917 could not be challenged by the plain- 
tiffs on account of limitation, it must be 
held that thesé mortgages were for con- 
sideration and necessity. Rs. 500 received 
as the price of the equity of redemption 
was, therefore, a very minor part of the 
consideration, which passed to the vendor 
from the vendee. 

For the reasons given above, [ would 
a'ireo the decision of the Court below and 
dismiss this appeal with costs. 

Jal Lal, J.—I agree. 

Ne : Appeal dismissed. 
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NAGPUR HIGH COURT 
Civil Revision Application No. 598 
of 1935 
January 29, 1937 
POLLOCK, J. 
SUNDERMAL JAIKISAN AGARWAL 
—PLAINTIFE—ÅPPLIOANT 


VETSUS 

GANESH NARAYAN—-OprosıTe Party 

Pleadings—Counter-claim—Allegation of loan put 
forward by defendant not as a ground of defence 
but as aground of attack—Limitation— Written 
statement more than three years after date of pay- 
ment— Whether barred. 

Where according to the defendant’s pleadings, 
the entire amount due to the plaintiff was repaid 
on a certain day and a further loan was made on 
that day, the claim forthe payment of a further 
loan is a counter-claim and not a set-off, the 
allegation of the loan being put forward not asa 
ground of defence but as a ground of attack. 
When the written statement containing such counter- 
claim is filed more than three years after the date 
of payment, the defendant's claim would be barred 

y time. Beni v. Bisan Dayal (1) and Najan 
Ahmad Salemahomad (2), referred to. 


C. R. App. of the decree of the 
Court of the Junior Judge, Small Cause 
Court, Wardha, dated September 24, 1935, 
in Civil Suit No. 1296 of 1934. 

Messrs. W. B. Pendharkar and H. D. 
Mulak, for the Applicant. 

Mr. V. K. Rajwade, for the Opposite 
Party. 


Order.—On August 7,193], the plaintiff 
deposited Rs. 750 with the defendant for 
payment to one Ranglal. On the same day 
he deposited Rs. 250 and on August 24, 
1931, a further sum of Rs. 150 to cover 
his share of possible losses in certain 
transactions in which he and the defendant 
were entering into in partnership. On 
October 24, 1931, the defendant credited 
Rs. 257 to the plaintiff's account as hig 
share of the profits in these cotton transac- 
tions. On October 26, 1931, the plaintiff 
withdrew Rs. 400 and on December 1, 1931, 
he withdrew a further sum of Rs. 400. On 
December 21, 1934, the defendant paid 
Rs. 750 to Ranglal on the plaintiff's instruc- 
tions. These facts are not now disputed. 

The plaintiff alleges that there was an 
agreement by which the defendant was to pay 
him interest at 0-12-0 per cent. per mensem 
that this interest would amount to Rs. 218, 
aud that, therefore, there isa balance ‘due 
to him, which, according to the above 
figures, would come to about Rs. 75. The 
defendant denies that there was any agree- 
ment to pay interest on the sum deposited 
and alleges that when Rs. 400 was paid to 
the plaintiff on December 1, 1931, only 


SUNDERMAL JAIKISAN AGARWAL V. GANESH NARAYAN (NAG.) 


17} 10 


Rs. 257 was due io him aad the balance 
of Rs. 143 was paid to him as a loan 
carrying interest at 8 annas per cent. per 
mensem. : 

The lower Court has held that neither 

agreement to pay interest has been proved, 
and those findings must be accepted in 
revision. It, therefore, follows that on the 
above transactions Rs. 143 was due to the 
defendant after the payment of Rs. 400 to 
the plaintiff on December 1 1931. The 
plaintiff's suit, therefore, was properly dis- 
missed, but the question is whether the 
defendant was entitled to a decree for 
Rs. 143 with or without interest The 
suit was instituted on October 25, 1934, 
and the defendant’s written statement 
claiming that a decree should be passed 
in his favour for Rs. 168 12:0 was filed on 
January 8, 1935, that is more than three 
years after the alleged loun of Rs. 143 on 
December 1, 1931. The Small Cause Court 
has held that this was a set-off and was, 
therefore, witbin time, as limitation would 
run fromthe date on which the suit was 
instituted; if, however, it was not a set- 
off but a counter-claim, then it is conceded 
that limitation would run from the date 
on which the written statement was filed. 
According to the defendant's pleadings, 
the entire amount due tothe plaintiff was 
repaid on December 1, 1931, and a further 
loan of Rs. 143 was made on that day. The 
pleading that the entire amcunt due to the 
plaintiff was paid in full on December 1l, 
1931, was sufficient to dispose of the plaint- 
iff's case, andthe claim for re-payment of 
a further loan of Rs. 143 was clearly a 
counter-claim and not a set-off. The allega- 
tion of aloan was put forward not as a 
ground of defence but as a ground of 
attack and amounted toa counter-claim, as 
was held in Beni v. Bisan Dayal (1) and 
Najan Ahmed v. Salemahomad :2). The 
counter-claim was, therefore, barred by 
limitation, and the defendant is not entitled 
to a decree for the amount claimed. In any 
case, there -seems to me tobe no reason 
why, in the absence of any agreement to 
pay interest, he should have been allowed 
interest. 
‘ The application for revision is partly 
allowed, and the plaintifs suit will stand 
dismissed. Costs will be borne as incurred 
in both Courts. l 

N. Revision partiy allowed. 


(1) A IR 1925 Nag. 445; 69 Ind. Cas. 371. 


(2) AI R 1923 Bom. 118; 77 Ind. Cas. 943; 24 
Bom. L R 998, 
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RANGOON HIGH COURT 
Criminal Revision Application No. 73-B of 
1937 


March 31, 1937 
Maoxney, J. 
A—APpPLioaNT 

VETSUS 
EMPEROR—Responpent. 

Legal Practitioners Act (XVIII of 1879), ss. 13 (£), 
14—* Any other reasonable cause ", in s. 13 (f), whe- 
ther should be one ejusdem generis ag causes pre- 
ceding—Pleader inducing prosecution witnesses not 
to tell the truth—High Court, whether should hold in- 
quiry—-Words “charged in such Court” in s. 14, 
meaning of-—Misconduct taking place during Police 
inquiry and before institution of proceedings—Court 
held cannot start proceedings without orders from 
High Court. 

“ Any other reasonable cause” in s. 13 (f), Legal 
Practitioners Act, need not necessarily be one ejusdem 
generis as the causes preceding. 

Where a Pleader induces the prosecution witnesses 
not to tell the truth in the case, he behaves in a 
very improper manner, and his conduct might well 
justify his suspension or dismissal It is obviously, 
therefore, a case in which an inquiry should be 
made. But it is not necessary forthe High Court to 
hold the inquiry itself. 

It is only wherein the course of proceedings be- 
fore ita Subordinate Courthas reason to suppose 
that a Pleader has been guilty of misconduct that 
the Subordinate Oourt is at liberty without reference 
to the High Court to inquire whether the Pleader 
has been guilty of misconduct or not. The words 
“charged in such Court” ins, 14 must refer toa charge 
of improper conduct in the course of proceedings in 
such Court. 

Wherethe alleged misconduct ofa Pleader takes 
place during the Police inquiry and before the pro- 


ceedings are instituted before the Magistrate, the - 


misconduct not having been committed in his 
Court, the Magistrate cannot start proceedings 
against the Pleader upon a complaint by the Court 
Prosecuting Officer, without orders of the High 
Court. Nor can it be said that the misconduct was 
committed in relation to the case, the case not hav- 
ing yet been instituted. U Thein Nyun v. District 
Superintendent of Police, Maubin (1), followed. 


Or. R. App. against an order of the District 
Magistrate, Yamethin, dated January 5, 

Mr. Maung Ni, for the Applicant. 

Mr. Tun Byu, for the Crown. 

Order.—The applicant is a Higher 
Grade Pleader of Pyinmana. In the course 
of Criminal Regular Trial No. 279 of 1936 
before U On Pe (1), the First Additional 
Magistrate of Pyinmana, two of the wit- 
nesses for the prosecution, Dawlamaw and 
Kyaw U, stated on oath that a Pleader A 
had induced them not to tell the truth in the 
case. Before the case was decided the 
Court Prosecuting Officer laid a complaint 
in the Court of the First Additional Magis- 
trate in regard to the matter and asked 
that the conduct of the Pleader be reported 
to the High Court of Judicature at Ran- 
goon under s. 14, Legal Practitioners’ Act. 
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The First Additional Magistrate proceeded 
to take action on this complaint. However, 
before going very far he submitted the 
proceedings tothe District Magistrate, and 
asked that some other Magistrate be de- 
puted to hold an inquiry on the ground 
that the Pleader was a great friend of his 
brothers and that it was possible that he 
(the Magistrate) might be called by the 
Pleader’s party as a witness in an election 
case. I cannot see that either of these 
reasons was a sufficient reason to justify 
the Magistrate in not proceeding with the 
inquiry. However, the District Magistrate 
transferred the matter to the Third Ad- 
ditional Magistrate for disposal. The Third 
Additional Magistrate also found that the 
Pieader was a friend of his, and accordingly 
the matter was referred to the Township 
Magistrate of Lewe. 

A then submitted that under s. 14, 
Legal Practitioners’ Act, the proceedings 
should ke held before the Magistrate who 
was dealing with the case in which .the 
was alleged io have taken 
place, and that the Township Magistrate 
was not competent to deal with the matter. 
The learned District Magistrate, however, 
overuled the contention. A has now applied 
to this Court, and he further argues that the 
proceedings be quashed. Now, unders 13, 
Legal Practitioners’ Act, this '’ourt may, 
after such inquiry asit thinks fit, suspend 
or dismiss any Pleader for various reasons 
set out in the section. The first five sub- 
clauses do not appear to apply to the pre- 
sent case. Sub-cl. (f; must be the one 
applicable if the section is applicable at 
all. Sub-cl. (f) reads: “for any other rea- 
sonable cause”. It is now settled that “any 
other reasonable cause” need not necessarily 
be one ejusdem generis as the causes preced- 
ing. There can be no doubt thatif U Ba 
Aung did behave in the manner suggested 
by the two persons, he behaved ina very 
improper manner, and his conduct might 
well justify his suspension or dismissal. 
Tt is obviously, therefore, a casein which 
an inquiry should be made. It is not neceg- 
sary for this Court to hold the inquiry 


itself. In effect the proceedings purport to 
be under s. 14 of the Act. This section 
reads : 


“If any such Pleader practising in any Subordi- 
nate Court ...is charged in such Court or office 
with taking instructions except as aforesaid, or with 
any such misconduct as aforesaid, the presiding 
officer shall send him a copy of the charge, ete... .” 


It has been held in U Thein Nyun v. 
District Superintendent of Police, Maubin 
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(1) that itis only where in the course of 
proceedings before it a Subordinate Court 
has reason to suppose that a Pleader has 
been guilty of misconduct that the Sub- 
ordinate Oourt-is at liberty without re- 
ference to the High Court to inquire whe- 
ther the Pleader has been guilty of mis- 
conduct or not. This was a decision of a 
Bench of this Court. I respectfully agree 
that the words “charged in such Court” 
must refer to a charge of improper conduct 
in the course of proceedings ‘in such Court. 
Now, inthe present case, the misconduct 
alleged took place whilst the Police in- 
quiry was still going on and before proceed- 
ings had been instituted before the First 
Addilional Magistrate. It may be that the 
misconduct had relatien to a case which 
was ultimately tried by the First Additional 
Magistrate; but I do not think that this 
affects the situation. The misconduct was 
Dot committed in the First Additional 
Magistrate’s Court; nor, as the case had 
not yet been instituted, could it be said 
that the misconduct was committed 
relation to that case. It would appear, 
therefore, the First Additional Magistrate 
should not, in the first instance, have 
started the inquiry without the orders of 
this Court. On this view it is unnecessary 
to discuss the question whether this Court 
has power to transfer an inquiry under 
s. 14 of the Act from one Magistrate to 
another. I may say, however, that in my 
opinion S. 526, Oriminal Procedure Code, 
is clearly inapplicable. The section occurs 
ina chapter headed: “Of the transfer of 
criminal cases”, and obviously it can refer 
only to inquiries and trials under the 
Criminal Procedure Code. It further ap- 
pears to me doubtful whether this Court 
would have power, under s. 103, Govern- 
ment of India Act, now in force, to order 
such a transfer. However, itis not neces- 
sary to go into this matter. As I have 
already stated, it is in my opinion desirable 
that an Inquiry into the matter should be 
made. It is further desirable that the 
inquiry should take place in Pyinmana and 
be held by an officer of some experience. I 
understand that U On Pe (1) is no longer 
stationed in Pyinmana. I direct that the 
First Additional Magistrate, Pyinmana, do 
hold the inquiry into the charge preferred 
against the applicant U Ba Aung and in 
due course submit his report with the pro- 
ceedings. 

D. Order accordingly, 

(1) 13 R 737; 161 Ind. Cas. 958; AIR 1936 Mad 


158; (1936) Or. Cas, 242: 37 Or. LJ 510; & R Rang. 520. 
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OUDH CHIEF COURT 
Second Civil Appeal No. 405 of 1935 
September 22, 1937 
Srivastava, ©. J. 
Musammat SHIVA NATH KUNWAR— 
APPELLANT 
VETSUS 
LACHHMI NARAIN—RgsvonpDent. 

Transfer of Property Act (IV of 1882), s. 1l— 
Out and out sale of land—Deed containing stipula- 
tion that vendee to pay annual rent to vendor and 
his heirs Stipulation held invalid and without con- 
sideration. 

In a sale-deed all through the document the parties 
were referred to as the vendor and the vendee, 
(baya and mushtari) and the land transferred as the 
land sold, (arazi mubaiya). The sale was described 
as bat kamil. It further provided that the vendee 
would remain in possession of the land sold with 
all rights of transfer of every kind from generation 
to generation like the executant and that thereafter 
the executant and her heirshad no concern of any 
sort and no right (haq) left inthe land sold. It was 
further added that allthe rights (tamam haquq) in 
respect of the property sold were transferred in 
favour of the vendee : 

Held, on an examination of the terms of the deed 
that there could be no doubt that it was an out and 
out sale of the property in favour of the vendee. 
The stipulation tothe effect that the vendee after 
payment of Government Revenue shall pay Rs. 47 
per annum to the executant and her heir and would 
appropriate to himself the balance of the profits was 
altogether repugnant to the nature of the transaction 
and was, therefore, invalid under s. 11, Transfer 
of Property Act. It was also without consideration. 
Basdeo Raiv, Jhagru Rai (1) and Avula Charamudi 
v. Marriboyina Raghavalu (2), distinguished. 

S. ©. A. against sn order of the Civil 


Judge, Sultanpur, dated September 2, 1935. 


Messrs. M. Wasim and Ali Hasan, for the 
Appellant. 

Messrs. R. B. Lal and M. M. Lal, for the 
Respondent. 

Judgment.—This is a second appeal 
by the plaintiff who has: been unsuccessful 
in both the lower Courts. 

The admitted facts of the case are that 
one Musammat Phuljhari who was an under- 
proprietor of the plots in suit executed 
a sale deed in respect of them on October 
12, 1914, in favour of Ramadhin, father of 
the defendant foracash consideration of 
Rs. 1,000. The sale deed contained a sti- 
pulation to the effect that from 1329 
Fasli corresponding to 1922 the vendee 
will pay Rs. 47 per annum as rent to the 
vendor in respect of the land sold. On 
March 3, 1922, Musammat Phuljhari assign- 
ed her right torecover the aforesaid rent 
to the plaintiff. In 130 the plaintiff made 
an application tothe Record Officer, dis- 
trict Sultanpur, to have this rent of Rs. 47 
payable to her entered in the villege 
records. The Record Officer having reject- 
ed this application, the plaintiff instituted 
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the present suit fora declaration that as 
a representative of the vendor she was 
entitled to get Rs. 47 per annum rent in 
respect of the land in suit from the defen- 
dant and for a decree for ks, 141 for arrears 
of rent for three years preceding the suit. 
Both the lower Courts have held that as 
the sale-deed dated October 12, 1914, 
was an absolute transfer of title, the 
stipulation regarding the payment of rent 
was invalid and unenforceable. 

The learned Oounsel for the plaintiff- 
appellant contends that the sale-deed exe- 
cuted by Musammat Phuljheri should, on 
a proper interpretation of all its terms, 
be construed as a perpetual lease and 
held enforceable as such. He further con- 
tends in the alternative that independent 
of the nature of the transaction, the s‘ipu- 
lation for payment of Rs 47 per annum 
is a personal contract which is binding 
on-the parties and their representatives 
and transferees. In my opinion neither 
of these contentions can succeed. It is 
clear beyond all doubt that the deed 
dated October 12, 1914, purports to be and 
is in fact a sale and nothing but a sale. 
All through the document the parties are 
referred toas the vendor and the vendee 
(baya and mushtari) and the land transfer- 
red as tne land sold, (arazi-mubaiya). 
sale is described as bai kamil. It further 
provides that the vendee will remain in 
possession of the land sold with all rights 
of transfer of every kind from generation to 
generation like the executant and that there- 
after the executant and her heirs had no con- 
cern of any sort and no right (haq) left in the 
land sold. It is further added that all the 
rights (tamam haquy) in, respect of the 
property sold weére transferred in favour 
of the vendee. Thus on an examination 
of the terms of the deed there can be no 
doubt that it was an out and out sale of 
the property in favour of the vendee. 
The stipulation relied on by the plaintiff is 
‘to the effect thatthe vendee after pay- 
ment of Government revenue (shall pay) 
Re. 47 per annum to the executant and 
her heir and would appropriate to himself 
the balance of the profits. It is further 
stated that the aforesaid rent (lagan) shall 
be payable from 1329 Fasli. In my opinion 
this condition for payment of rent is al- 
together repugnant to-the nature of the 
transaction which as 1 have just observed 
is an out and out sale. When the vendor 
who was admittedly an under-proprietor 
made an absolute conveyance of her 
under-propristary rights, she, was not left 


SHIVA NATH KUNWAR v. LAQHHMI NARAIN (OUDH) 


A manner, 


The. 


505 


with any interest in the property which 
could entitle her to claim rent. Section Ll 
ofthe Transfer of Property Act provides 
that where, on atransfer of property, an 
interest thereinis created absolutely in 
favour of any person, but the terms of the 
transfer direct that such interest shall be 
applied or enjoyed by him in a particular 
he shall be entitled to receive 
and dispose of such interest as if there were 
no such direction. In the present case there 
isnoroom for doubt that interest was 
created absolutely in favour of the vendee, 
The stipulavion for payment of a certain 
sum out of the profits of the property by 
way of rent isa clear restriction on the 
enjoyment of the right created absolutely 
in favour of the vendee. Such a restric- 
tion being repugnant to the interest 
created, it cannot be enforced against the 
vendee who is entitled to enjoy the pro‘its 
of the property as if there was no such 
restrict'on. Itis also clear that the sale-deed 
was for a cash consideration of Ks. 1,000. 
The agreement for payment of Rs, 47 
as annual rent is, therefore, not only 
illegal but also without consideration. | 
have, therefore, no hesitation in holding 
that the deed in suit cannot be construed as 
a perpetual lease, nor can the agreement 
for payment of rent be made binding on 
the defendant. 

Reliance was placed on the decision of 
the Allahabad High Courtin Basdeo Rai 
and another v. Jhagru Rai (I. L.R. 46 
Allahabad, 333) (1) and on the decision 
of the Madras High Court in Atula Crara- 
mudi v. -Marriboyina Raghavalu and 
another (1. L. B. 39 Madras 462) (2). The firat 
of these cases was a suit for pre-emption 
brought upon the basis of the village 
wajib-ul-arz which evidenced a contract 
of pre-emption amongst the co sharers. 
It was signed by the father of the plaintiff 
and the grandfatuer of the vendor. It was 
held that such a contract was enforceable 
not only against the co-sharers who had 
originally signed the wajib-ularz but 
also against their transferees with notice 
or gratuitous transferees. In the Madras 
case it was held that a contract to convey 


‘or reconvey immovable properties whenever 


demanded for a certain amount is only a 
personal contract and does not create 
any interest in immovable property and is, 
therefore, enforceable and not void as 


(1) 46 A 333; 83 Ind. Oas 390; 22 A L J 265; A IR 
1924 All. 400; LR 5A 161 Oiv. 

(2) 39M 462; 28 Ind. Oas, 871; 28 ML J 471; 18M 
L T 76; (1915) M W N 596. 
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contravening the rule against perpetuities. 
Thus it will be seen that neither of these 
iwo cases has anything in common with 
the present case and both of them are 
clearly distinguishable. 

The result, therefore, is that the appeal 
fails and is dismissed with costs. 

D. Appeal dismissed. 


LAHORE HIGH COURT. 
Letters Patent Appeal No. 60 of 1936 
June 26, 1936 
JAI Lau AND ABDUL RASHID, JJ. 
GURCHARAN DAS AND ANOTHER— 
DEFENDANTS —ÅPPELLANTS 
VETSUS 
RAM RAKHA MAL—PLAINTIFF AND OTHERS 

——DEFENDANTS—RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 60— 
Loan and deposit—Distinction—Deposit of amount 
with stipulation that it should not be withdrawn for a 
period—Payment of interest periodically—Held, tran- 
saction was deposit—Banker and customer. 

The distinction between a loan and a deposit 
is that in the case ofa loan it is ordinarily the duty 
of the debtor to seek out the creditor and to repay 
the money according to the agreement. In the case 
of a deposit it is the duty of the depositor to go for 
the money to the banker or the depositee and to make 
a demand for it. 

Where an amount of Rs. 800 was deposited and it 
was stipulated in the document evidencing the deposit 
that the money would not be withdrawn for 
three years and that after three years 
it could be withdrawn by the six persons 
jointly, that interest would be paid periodically in 
the meantime and that if an amount up to Rs, 100 
be required for the minor, it would be withdrawn 
by these specified depositors : 

Held, that the transaction was a deposit on the 
stipulation that it shall carry interest at a specified 
rate and shall be payable to the depositors on demand 
and with a further stipulation that a demand shall 
not be made within three years and Art 60, Limita- 
tion Act, applied to the transaction. 

L. P. å. from judgment of Mr. Justice 
Agha Haidar, dated February 17, 1936, 
reported in 16: Ind. Cas. 50. 

Mr. Chirajiva Lal Aggarwal, for the Ap- 
pellants. 

Messrs. Ram Lal Anand, I and Roop 
Chand, for the Respondents (Plaintiff). 

Jai Lal, J.—Kartara, a minor, was left 
apparently without a natural guardian. 
His property consisted of Rs. 800, which 
was ‘collected by six persons who acted in 
his interests. They deposited Rs. 800 with 
the appellant in their joint names on be- 
half of the minor. It was stipulated in 
ihe document evidencing the deposit that 
the money would not be withdrawn for 
three years and that after three years it 
could be withdrawn by the six persons 
jointly, that interest would be paid perio- 
dically in the meantime and that if an 
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amount up to Rs. 100 be required for the 
minor it would be withdrawn ‘by these 
specified depositors. After attaining majo- 
rity and long after the expiry of three 
years from the date of the deposit. Kartara 
assigned the deposit to the respondent who 
instituted a suit for recovery thereof, The 
only question with which we are con- 
cerned in this appeal is whether the suit 
is barred by time The District Judge 
held that the suit was barred by time, but 
on second appeal to this Court a learned 
Judge in Chambers held that the suit was 
not barred by time and remanded the case 
for decision on the other points involved 
in it. 

On this Letters Patent Appeal it is con- 
tended on behalf of the appellant that 
Art. 60, Limitation Act, which has been 
applied by the learned Judge of this Court 
to the sull, is not applicable but that Art. 59 
or in the alternative Art. 120 governs the 
case. Having regard to the nature of the 
transaction it is obvious that it has been 
rightly interpreted to amount to a deposit 
with the appellant on the stipulation that 
it shall carry interest at a specified rate 
and shall be payable to the depositors on 
demand and with a further stipulation that 
a demand shall not be made within three 
years To such a transaction, in my opinion, 
Art. 60 clearly applies. It provides a 
period of three years for a suit for money 
deposited under an agreement tbat it shall 
be payable on demand, The agreement 
need not be expressed ; it may be Implied. 
Article 59 dces not cover the present case 
because the transaction does not amount 
to aloan by the six persons concerned to the 
appellant. On the other hand the appellant 
was considered to be a reliable banker and, 
therefore, the money was deposited with 
him. He acted as the banker of the de- 
positors. The distinction apparently is that 
in the case of a loan it is ordinarily the 
duty of the debtor to seek out the creditor 
and to re-pay the money according to the‘ 
agreement. Inthe case of a deposit it is 
the duty of the depositor to go for the 
money to the banker or the depositee and - 
to make a demand for it. Article 60 being 
applicable to the present case, no question 
of the applicability of Art. 120 arises. 
Some cases were cited on behalf of the ap- 
pellant, butin all of them it has been held 
that the transaction between the parties 
amounted to a loan. That being so, any 
observations made in those cases have no 
applicability to the facts of the present case. 
I would, therefore, dismiss this appeal with 
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costs. Parties shall appear before the Dis- 
trict Judge on July 27, 1936. 
Abdul Rashid, J.-—l agree. 
N. Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 1315 of 1934 
December 18, 1936 
. JACK AND PATTERSON, Jd. 
BRINDABAN CHANDRA PUTATUNDA 
—Derrenpant No. 1 —PETITIONER 


VETSUS 
KASHI CHANDRA PUTATUNDA 


AND OTHERS—OPPOSTTE PARTIES 

Registration Act (XVI of 1908), s. 49—Unregis- 
tered private award filed in Court—Deeree passed— 
Admissibility—Civil Procedure Code {Act V of 1908), 
Sch. II, paras, 14, 21—Question whether award is 
to be filed—Consideration—Application to file award 
—One party filing solenamah giving up rights— 
Compromise decree, if can be passed—Revision— 
Objection to filing of unregistered award not taken 
in lower Courts—Held, High Court would not inter- 
ere. 
å In order to decide whether an award is to be filed, 


the Court under para. 21, Sch. II, Civil Procedure ` 


Code, has to consider the terms of the award with 
reference to the matters referred to in para. 14, 
Sch. II, and for that purpose itis being admitted 
as evidence of a transaction purporting to affect 
rights in immovable property, for a private award 
operates to affect such rights apart from the pass- 
ing of a decree based on the award. Where, there- 
fore, an unregistered private award is filed in Court 
and a decree passed on its bases, it is not admissi- 
ble in evidence and transgresses the provisions of 
s. 49, Registration Act. 

Where the purties to an arbitration filed the 
award in Court for a decree to be passed on if and 
qne of the parties filed a solenamah by which he had 
given upcertain rights and amicable arrangements 
of all disputes had been made and prayed for passing 
of a compromise decree, which the Court refused : 

Held, that the Judge rightly refused to pass such 
a compromise decree in proceedings under Sch. I, 
Civil Procedure Oode. Onan application for the 
filing of an award, the only form which such 4 
decree should take was an order that the award 
should be filed, and as the parties obviously did not 
unite in praying that the application should be dis- 
missed, it was the duty of the Judge to proceed to 
consider whether the award which had been submitted 
should be filed. Thus in his order refusing to pass 
a decree interms ofthe compromise, and in the 
subsequent orderfor filing the award, the Judge did 
not act without jurisdiction, nor did he act irregu- 
larly in the exercise of his jurisdiction. 

When no objection to the filing of a private 
award on the ground that it was not registered was 
not taken in the trial Court or lower ` Appellate 


ourt : 

Held, that had this point been raised in the trial 
Court, the award could have been registered within 
four months of the time it was given, and this would 
have cured the irregularity, and hence the High 
Court would not interfere in revision. 


C. A.from the appellate decree of the First 
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Additional District Judge, Bakarganj, dated 
December 1, 1933. | 
= Messrs. B. K. Bhattacharya and Bijali 
Bhusan Sanyal, for the Petitioner. 

Messrs. B. N. Chatterjee and Satindra 
Nath Rey Chowdhury, for the Opposite 
Parties. 

Jack; J.—These proceedings have arisen 
out of a suit in which the plaintiffs sought 


-to have an award filed and judgment pro- 


nounced in terms of the award under the 
provisions of para. 21, Sch. II, Civil 
Prccedure Cede. 

The plaintiffe’ case was that they and 
the defendants were five brothers. Owing 
to dispute between them in connection 
with their movable and immovable prop- 
erties, they unanimously nominated one 
Bepin Behari Putatunda as arbitrator to 
seitle the disputes. Thereupon the arbi- 
trator heard ithe parties, considered the 
evidence adduced by them and executed 
an award on 15th Agrahayan, 1338. It 
was duly pronounced and the plaintiffs 
asked for an order of the Court under 
para. 21, Sch. II, Civil Procedure Code; 
that a decree be passed in terms of the 
awurd. 

Ön various grounds the parties appealed 
against this decree in the Court of Appeal 
below: and there has also been an appeal 
to this Court. But under the provisions 
of para. 16 2), Sch. If, Civil Procedure 
Code, no appeal lies from such a decree 
except in so far as the decree is in excess of 
or not in accordance with the award, and 
inasmuch as it does not appear that the 
decree was in excess of, or notin accord- 
ance with the award, no appeal lies, and 
in fact the appeal is not pressed. The 
appeal is, therefore, dismissed but without 
costs. In this connection, the appellants 
also have made an application in revision 
under s. 115, Civil Procedure Code, on 
various grounds. In view of the findings 
of fact arrived at by the Court of Appeal 
below, the only grounds in the petition 
for revision, which can be said to be 
of any substance are: (1) ground No. 5, 
i.e, that the learned District Judge acted 
illegally and with material irregularity in 
refusing to give effect to the solenemah, 
and (2) that the learned Judge acted without 
jurisdiction in filing the award inasmuch as 
it was unregistered, and therefore, under the 
provisions of s. 49 of the Registration Act, 
not admissible in evidence. - 

The solenamah above referred to is 
mentioned in para. 13 of the petition for 
revision. It -was filed on January 1l, 


SOB 


1933, before the District Judge praying 
that the said solenamah might be made 
part of the decree, the plaintife having 
given up their claim for enforcement of 
the award, and that the appeal and the 
cross-appeal be ~~ dismissed. It was further 
stipulated that the parties would take a 
copy of the said solenamah decree and get 
it registered in the Registration Office. 
By this solenamah the plaintiffs gave up 
their rights under the solenamah and 
the award, and the parties compromised 
all their differences and made an 
amicable arrangement of all disputes. It 
appears to us that the learned District 
Judge rightly refused to pass such a com- 
promise decree in proceedings under Sch. H 
Civil Procedure Code. On an application 
for the filing of an award, the only form 
which such a decree should take was an 
order that the award should be filed, and 
as the parties obviously did not unite in 
praying that the application should be 
dismissed, it wasthe duly of the Judge to 


proceed to consider whether the award 


which had been submitted should be filed. 
Thus in his order refusing to pass a decree 
in terms of the compromise, and in the 
subsequent order for filing the award, the 
learned District Judge did not. act without 
jurisdiction, nor did he act irregularly in 
the exercise of his jurisdiciion. 

We now deal with the second ground as 
to the filing of the award although it was 
unregistered. Tt is true that since the 
amendment of s. 17, Registration Act, in 
1929, by s. 10, Transfer of Property (Amend- 
ment) Supplementary Act, in accordance 
with which the words “and any award” 
were deleted from cl. (2) (vè), s. 17, a pri- 
vate award is no louger exempted from the 
category of documents compulsorily regis- 
trable when it falls within cl. (1) (b). s. 17, 
and therefore the award in this case not 
being registered, was under s. 49, Regis- 
tration Act, not admissible as evidence of 
a transaction affecting the property. It is 
therefore urged that it could not be filed 
and a decree could not be passed in 
terms of the award. In support of this 
eontention the decision in Jitendra Nath 
De v. Nagendra Nath De (1), is referred to. 
On the other hand it is urged that since 
the award was merely filed as the basis of 
a decree, if was not being used as evidence 
of a transaction affecting the property. But 
clearly, in order to decide whether an award 
sto be filed, the Court under para. 21, 

(1) 390 W N54; 153 Ind. Cas. 776; A I R 1934 
Cal. 815; 60 CL J 259; 62 O 201; 7 R O 402. 
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Sch. If, Civil Procedure Code, has to con- 
sider the terms of the award with reference 
lo the matters referred to in para. 14, 
Sch II, and for that purpose it is being 
admitted as evidence of a transaction pur- 
porting to affect rights in immovable pro- . 
perty, for a private award operates to 
affect such rights apart from the passing 
of a decree based on the award. It appears, 
therefore, that directing the award to be 
the learned 
Judge was transgressing the provisions of 
s. 49, Registration Act, and in so doing ` 
acted illegally in the exercise of his juris- 
diction. 

It only remains to consider whether 
this is a case in. which we should exercise 
our powers of revision under s. 115, Civil 
Procedure Code. We think it is not such 
a case inasmuch as the objection to the 
filing of the award on the ground that it 
was unregistered was not raised in the 
trial Court, nor even in the Court of Appeal 
below. Had this point been raised in the 
trial Court, the award could have been 
registered within four months of the time 
it was given, and this would have cured the 
irregularity. But the principal ground for 
non-interfererce in this case in revision, 
is that from the finding arrived at by the 
Court of Appeal below in a carefully consi- 
dered judgment, it appears that the con- 
duct of the petitioners has not been bona 
fide, and it was only when Gopal and 
Brindaban, defendants Nos. l and 2, found 
that the award was not to their liking that 
they thought of attacking it. Moreover, it 
appears that an application under s, 115, 
Civil Procedure Code, on the same grounds,» 
has already been rejected by this Court. 
It was filed by Gopal, defendant No. 2, and 
the evidence is that Gopal and Brindaban, 
the present petitioner, were throughout 
acting mutually for each other in connection 
with the arbitration proceedings. The only 
point that gives us some anxiety is that 
the interests of the widow and daughter of 
the sixth brother Iswar (a co-sharer of the 
joint property) may suffer through the 
decree. But since they were not parties to 
the reference to arbitration, they are not 
bound by the award or decree. Moreover, 
we are given to understand by the Advocate 
for the opposite party that their interesis 
will not suffer. The application is, there- 
fore, dismissed with costs, hearing-fee three 
gold mohurs. 

Patterson, J.—I agree. 

N. Application dismissed. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1743 of 1935 
October 15, 1936 
MONROE, J. 
MEHR CHAND AND otfnERs—P LAINTIFFS— 
APPELLANTS 
VETSUS 
SAIN GAMAN AND ANoTHER—DgrRENDAMTS 
— RESPONDENTS 

Limitation Act (IX of 1908), s. 23, Sch. I, Art. 120 
—Hrection of building on public street— Plaintiff 
suffering special damage, access to highway from 
his house being prevented— Wrong to plaintiff, if 
continuing wrong—Suit for injunction more than 
six years after erection of building, if barred— 
Punjab Municipal Act (III of 1911) 3. 169—Scope 
of —Committee, if cun make new street through land 
of private owner without consent. 

Where the building is erected by the defendant 
who is a lessee from the Municipal Committees on 
a public street at the boundary of the plaintiff's 
property which abutted on the street, it is a public 
nuisance and the plaintiff has suffered special damage 
from the erection; the wrong to the plaintiff ie a 
continuing wrong and his access to the highway from 
his property and from the highway to his property 
is prevented during every moment of the time while 
the erection stands. Hie suit for injunction brought 
more than six years alter erection of the building is 
not, therefore, time-barred. 

Section 169, Punjab Municipal Act, even if prop- 
erly applied, would not authorize what would other- 
wise be an unlawful infringement of the plaintiff's 
right of access to his property. In putting the 
section into operation, the Committee must exercise 
its powers without injuring adjacent owners Before 
laying out and making a new public street the 
Committes must acquire the necessary land or 
possess it already; they are not given power to 
make a new street through the land ofa private 
owner without his consent. 


_ 5.O. A. from the decree of the District 

Judge, Rawalpandi, dated May 31, 1.35. 
Mr. Dev Raj Sawhney, for the Appellants. 
Mr. Narotam Singh, for the Respondents. 


Judgment.—This suit was brought for 
an injunction ordering Sain Gaman and 
the Municipal Committee of Rawalpindi 
to demolish certain structures alleged to 
have been erected on the public street 
by Sain Gaman, the léssee, from the Com- 
mittee of the ground on which the struc- 
tures were erected. Sain Gaman did not 
defend the suit, bat throughout the suit 
has been contested by the Committee and 
before me in second appeal with great 
vigour. On all questions relating to the 
merits of the case, there are concurrent 
findings of fact both by the trial Judge 
and the District Judge in favour of the 
Plaintiff and the suit has. been dismissed 
on the ground that it is barred by time, 
Art. 120, Limitation Act, being held to 
apply, and s. 23 of the Act, being held 
not to apply. It has been found that the 
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building erected by Sain Gaman on the 
plot leased to him by the Committee was 
erected on the public street at the boun- 
dary of the plaintiffs - property which abut- 
ted on the street, that the erection was. 
a public nuisance and that the plaintiff 
suffered special damage from the erection. 
Against the plaintiff, it has been found that 
the building was erected more than six years 
before the institution of the suit. In my 
opinion the lower Courts were wrong in 
holding that the suif was barred by limi- 
tation the wrong to the plaintiff is a conti- 
nuing wrong: his access to the highway 
from his property and from the high 
way to his property is prevented during 
every moment of the time while the erec- 
tion stands. I hold, therefore, that the 
suit was within time. 

It has also been urged before me on be- 
half of the Municipal Committee that their 
action is protected by s. 169, Punjab Muni- 
cipal Act, 1911, which authorizes the 
Municipal Committee to lease, sell or 
otherwise dispose of any land vesting in 
and used by the Committee for a public 
street and no longer required therefor. No 
attempt has been made to show that the 
land in question is no longer required for 
a public street: so far as tne record shows, 
this question: has never been examined 
and prima fucie no ground appears why 
this portion of the public street should be 
described as no longer required for a public 
street. In my opinion this section,.even 
if properly applied, would not authorize 
what would otherwise be an unlawful in- 
fringement of the plaintiff's right of access 
to his property. In putting the section 
into operation, the Committee must exer- 
cise its powers without injuring adjacent 
owners. That the section is limited in 
its operation is clear, e. g., from the first 
provision that it contains: “The Com- 
mittee may lay out and make a new public 
street”; it is obvious that before doing so 
the Committee must acquire the necessary 
land or possess it already; they are not 
given power to make a new street borough 
the land of a private owner without his 
consent. The contesting. of this case by 
the Municipal Committee was, in my 
opinion, wholly unwarranted. Their treat- 
ment of the plaintiff has been high-handed 
and arbitrary. 

I allow the appeal and grant an injunc- 
tion to the plaintiff as sought. The Munici- 
pal Committee will pay the costs of the 
suit and both appeals. 

N. : Appeal allowed. 
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CALGUTTA HIGH COURT 

Testamentary Suit No. 10 of 1935 
July 29, 1936 
Ammer Aut, J. 

In the goods of GIRIJA SANKAR ROY 

- DEOBASED 

PROBHABATI RA Y—Appuicant 

Versus 

GOURISANKAR RAY—Opposite PARTY. 

Administration—Application by widow with minor 
children for letters of administration—Caveat filed 
by major step-son—Consent decree directing payment 
—No payment made even after nine months—-Widow 
and children starving—System of administration 
condemned, 

A Hindu widow with five minor children applied 
for Letters of Administration of her deceased hus- 
band’s estate. Her adult step-son filed a caveat. 
A very reasonable arrangement was arrived at 
without contest, namely, that the widow should get 
the income of Rs. 5,000 during her life, that Rs. 8,000 
should be set aside for the daughters’ marriages, the 
widow to draw the income of-that amount until the 
marriage of the daughters, that half the residue 
should go to each son, and the widow to draw from 
the income of the share given to her son, Rs.25 a 
month. There was slso provision for the costs of 
the estate. The estate wasto beheld by the Admi- 
nistrator-General. But nothing was paid to her 
even after nine montha. 
starving. She was informed by the Administrator- 
General that there were still “ adjustments” to 
be made against anything that has in future to be 
paid tothe widow : 

Held, that the system should be changed and there 
was something wrong with the system of adminis- 
tration of suchestates. [His Lordship gave direc- 
tions giving relief to the widow and pointed out the 
desirability of making changes in the system of 
administration. | 

My. T. Chatterjee, for the adult son. 

Mr. Sankar Banerjee, for the Opposite 
Party. l 

Judgment.—In this matter I am going to 
give directions to the Administrator-Gene- 
ral. Normally of course such a matter is 
dealt with in Chambers, and as it involved 
no point of law, there would be no question 
of pablicity. In this case I have asked the 
Reporter to be present. I am not asking 
that the mattershould be reported. I shall 
simply state the facts. I think it right to 
state the reasons for this unusual course. 1 
have been on this Bench nearly half my 
time. I have dealt exclusively with the 
interlocutory list or the CO list in other 
words, with what may be called indigenous 
or social litigation with which at the Bar 
I had nothing at all to do. Since I have 
taken this list dealing with infant matters, 
trust matters, administration suits and 
partition suits, [ have realized what an 
amount of suffering our system is responsi- 
ble for. Ihavenot been able to do any- 
thing to assist and I do not expect that 
during the rest of my time I shall be able 
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to do anything to assist. Results’ are nob 
always apparent. They are someiimes forced 
on one’s notice. [have made up my mind 
that when such cases occur simply to stute 
the facts. It is a mutter for the public. 
If they take some interest in bettering the 
legal system under which in my opinion it 
suffers, we shall not get a better. 

One such case occurred the day before 
yesterday. A lady came-—cne Probhabati 
Dassi—and she had the effrontery to com 
plain that although her husband died 16 
months ago, and alihough there had been a 
consent decree passed some nine months 
ago, and although according. to her sums 
amounting to Rs. 3,000 or Rs. 4,040 had been 
paid out of the estate on account of costs, 
she and her five children were starving. 
She has nothing left, and she sold her 
oranaments. ‘Thatis uot a matter for me. 
I should have told her to go to her solici- 
tors. I might huve sent her to the Registrar 
who is already overworked. l was unwise 
enough to listen to her. The attorneys were 
good enough to show the consent decree and 
a letter to the lady from the Administrator- 
General, dated July 18, 1936. -So far as I 
could gather the pcsiticn is as follows: - It 
was simply an application for letters of ad- 
ministration by this widow who has in her 
charge five minor children—a son and four 
daughters. The deceased also left a son by 
another wife who is a major. The. widow 
applied fur Letters of Administration, and 
the adult son filed a caveat. ‘The party were 
fortunate enough to brief Counsel. Mr. 
Chatterji and Mr. S. C. Bose, and with their 
assistance a very reasonable arrangement 
was arrived at withsut contest, namely, 
that the widow should get the income of 
Rs. 5,000 during her life, that Rs. 8,000 
should be set aside for the daugaters’ mar- 
riages, the widow to draw the income of that 
amount until the marriage of the daughters, 
that half the iesidve should go to each 
son and the widow to draw from the 
income of the share given to her son, Rs. 23 
a month. There was also provision for 
the costs of the estate. The estate was to 
be held by the Administrator General. 
That was passed either last year or in the 
beginning of this year, and as I have said 
the widow had nothisg for herself and her 
family. The letter of the Administrator- 
General dated July 18, 1936, I think, must 
have been written on information given by 
the lady's solicitors. It shows that there 
are still “adjustments” to be made against 
anything that ha3in future to be paid to 
the widow. 
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Now as to costs: as far as I could gather 
the position is as follows: The first attorney 
I will call X not because I make any sug- 
gestion against the attorney in this case, 
but becausethey may consider that I have 
without their assent given them undue 
publicity in this matter. The first solicitor 
of thelady has apparently got Rs. 2,700 
party and party costs and Rs. 400 as costs 
between attorney and client. This means 
Rs. 3,100. Outof this the Administrator- 
General has paid to the attorney a sum of 
Rs. 1,079 leaving due to the attorney 
Rs. 2,021. Ihe attorney had either lent 
money tohis client on a promissory note or, 
as he suggests, had borrowed it on her 
behalf from another client. Rupees 1,500 was 
the amount of the promissory note. ‘There 
was asmall commission of Rs. 35, Rs. 300 
was advanced to the client leaving a sum of 
Rs. 1,165 fo be taken by the solicitor on 
account.of costs Now deducting that sum 
there remains due to the first solicitor 
Rs. 856. On this promissory note there was 
a suit against the lady Probhabati, and this 
suit was settled by the Administrator- 
General for Rs. 1,900. Thissum has been 
paid by the Administrator-General. I am 
not clear from what the solicitor stated 
whether it was paid to his present client or 
to himself, butin any event it appears not 
only that the lady owes Rs 1,156 to Ler 
first attorney but that she is liable fcr 
another Rs. 735 on account of the settle- 
ment of this suit. On my calculations, there- 
fore, ske had to pay for costs Rs. 1,079, 
Rs. 1,165, Rs, +56 and Rs. 735, less Rs. 300, 
making in all Rs. 3,500 to her first solicitor. 
Yesterday I understood from the second 
solicitor whom I will call Y that there 
would be a sum something like Rs. 1,000 
due from his client, but Ihave been in- 
formed to-day that a letter has been written 
to the Administrator-General giving a far 
higher figure and requesting the Adminis- 
trator-General to hold theestate until pay- 
ment ofhis costs. These costs have not been 
taxed. ‘ 

Now, the facts I have stated sufficiently 
show the absurdity of this. lady’s suggestion 
that she’should receive any money of any 
kind, andifthe “adjustments” have to be 
made, neither she nor her children will 
receive a penny for at least another two 
years, I have already said that I make no 
suggestion against anybody in this case 
concerned in the working of the system. 
Counsel have done their best; the Taxing 
Officer who taxed the bills has done his 
best. I will assume that the attorneys were 
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acting in the interests of their client. The 
fact remains that this woman with five 
ig starving, and sums 
amounting to several thousands of rupees 
have been spent in giving her what in my 
opinion could have been given to her long 
ago and ata portion of the cost. The Ad 
ministrator General is not to blame. He 
has to do his. work but there is the result, 
and { should have thought that it must 
be apparent to anybody wh» considers it 
dispassionately that something is wrong. 
This lady thinks so; I think so; and I think 
anybody with any sense of decency will 
think so. With regard to possible .change, 
that is not a matter for me. I realise the 
difficulties. There are vested interests 
from the revenues of the country ‘down to 
the smallest law tout against change. But 
I believe that unless changed, the system 
will be destroyed, and it will deserve to 
be destroyed. With regard to the direc- 
tions [ propose to give, they are ag 
follows: Mr. Chatterji having consented, 


.I am able to give this direction which 


shall be carried out at once on receipt of 
a minute of this order signed by me 
without any furtter orders: (1) The 
Administrator General will pay out of the 
estate to this lady immediately Rs. 500, 
(2) The Administrator-General will pay the 
income of the portion allotted to her under 
the consent decree as it comes to hand 
without deduction until further orders, 
aud arrangement must be made to pay to 
her should she go to the moffugsil: (3) 
With regard to adjustments, there will be 
no adjustments ia respect of her deceased 
husband's gun. Mr. Chatterji has kindly 
consented to raise no objection. There 
will be no adjustment without further 
direction in respect of the claim on the 
promissory note. There will be no adjust- 
ment on account of X's costs without fur- 
ther directions. There will be no adjust- 
ment with regard to Y’s costs without 
further directions. 

These directions are given in the absence 
of the Administrator-General, and any ob- 
jection that he may have, he may make by 
letter tothe Assistant Registrar. In the 
same way the attorneys may bring objec- 
tions in the matter of costs to my notice by 
letter to the Assistant Registrar. I have 
mentioned that there appeared to have 
been some misunderstanding between the 


‘client and her solicitors which were cleared 


up. It was suggested that this lady had 
wished to obtain the corpus of the property 
set aside for her son and for her daughters, 
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and what was hanging up the whole affair 
‘was that she would have to give security. 
This lady informed me that. she had no 
intention of asking for the corpus and never 
had. She was quite content that it .should 
remain wilh the Administratur-General. 


It may be that this lady changed her mind. - 


It may be that there was some misunder- 
standing between her and her solicitors. 
Be that as it may, the estate will remain 
in the hands of the Administrator Genera] 
wnd there is no need for security or-any- 
thing else. Secondly, [was informed that 
this lady desired to lay claim to the amount 
of the Provident Fund which was part of 
the assets, which claim is inconsistent with 
the settlement which was made. On my 
asking this lady she appeared to entertain 
no suck intention. Again it may be that 
the lady has.cuanged her mind. On the 
other hand, it is possible that the solicitor 
misunderstood her wishes. However she 
gave an undertaking to make no such 
claim which was recorded, and the assis- 
tance I have received from the Counsel for 
the eldest son is upon this basis. The 
Administrator-General will collect the 
amount of the Provident Fund and deal 
with it under the terms of the consent 
decree. Mr. Chatterji has been through 
the figures since the day before yesterday, 
and I understcod that the figures given by 
me are not accurate. The mattor of prin- 
ciple is unaffected. I understand that Pro- 
vabatis first attorney X has consented to 
settle the whole balance of his claim for 
costs fora payment of Rs. 250 out of the 
estate.’ lf this offer is made te the Admi- 
nistrator-General he may accept it and pay 
this sum. 


N. Order accordingly. 


SIND JUDICIAL COMMISSIONER'S 
COU 


. Civil Revision Application No. 68 of 1942 
Decemfher 28, 1936 
Davis, J. C. anD Ruronanp, A. J. C, 
Firm or HASSANAND RAMDAS & Co.— 
APPLICANTS 


VETSUS 
ABDUL REHMAN ARZ MAHOMED~— 
l OPPOSITE PARTY 

Contract Act (IX of 1872), ss, 56, 151, 152— Hire- 
purchase—Covenant that hirer to make good loss by 
fire—V alidity—Stipulation, if can be avoided under 
s. 56— Liability under ss. 151, 152—Bailment. 

Tt is no doubt true that inthe absence ofan ex- 
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press covenant either limiting or extending the 
liability of a bailee, he is not liable for loss occa- 


“sioned byan accident which is in no way occasioned 


or contributed'.to by his negligence. But that does 
not mean that abailee may not expressly covenant 
to make good such a lossor that in theevent of 
his so agreeing, it is open to him to avoid his con- 
tractual liability, ` i 
Where an hire-purchase agreement contained an 
express covenant thatthe hirer shall be 1esponsible 
to make good the damage done byfire to the sewing 


“machine which was the subject-matter of the agree- 


ment, it is open to the hirer to protect himself 
against lose by fire by effecting an insurance on 
the chattel bailed to him, and there is no great 
hardship upon him if heis made to pay compensation 
to the owner in the event of loss by fire. ‘There is, 
therefore, no scope forargument that a stipulation 


of this nature ` may -be successfully avoided 
under s. 56, Oontract Act, the hirer being a 
bailee liable under ss. 151 and 152, Oon- 


tract Act, for the loss occasioned tothe owner of 
the article by fire by virtue of the special cuntract 
of liability of the hirer for ‘such kind of loss. 
Crane v. Galway (1), relied on. 


Mr. Srikxishindas H. Lulla, for the Appli- 
cants. ; 


Mr. A. P. Fonseca, for the Opposite 
Party. 

Rupchand, A: J. G.—We- are afraid 
the learned Judge below has not 


applied his mind to the express covenant 
contained in the hire-purchase agreement 
that the hirer shall be responsible to make 
good the damage- done by fire to the sew- 
ing machine which was the subject-matter 
of the agreement. It is no doubt true that 
in the absence of ‘an express covenant 
either limiting or extending the liability 
of a bailee, he is not liable for loss oc- 
casioned by an accident which is in, no 
way occasioned or contributed to by his 
negligence. But that does not mean that a 
bailee may not expressly covenant to make 
good sucu a loss or thar in thé event of 
his so agreeing, it is open-to nim to avoid 


his contractual liability. In MHalsbury’s 
Laws of England, Vol. 16, para. 518, ity 
is said: 


“Although; apart from special contract or negli- 
gence, the hirer is not liable for the damage or 
destruction .by fire of the chattel entrusted to him, 
and is not bound apart from such contract to insure 
against fire, yet, if he ‘does insure the chattel, 
he ‘has such an insureable interest in it that, as 
against the insurers, he is entitled to recover its 
full value.” Í 

-Jdt is, therefore, open to the hirer to pro- 
tect himself against loss by fire by etfect- 
ing an insurance on the cnattel bailed to 
him, and there 18 no great hardship upon 
him if he is made to pay compensation to 
the owner ın the event of loss by tire. If he 
does not insure the chattel against loss by 
fire, and has to pay for the loss he has 
to thank himself’ for the same. There is 


` 
ta 
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therefore, no scope for argument that a 
stipulation of this nature may be success- 
fully avoided under s. 56, Contract Act. 
Our attention has not been invited to 
any English or Indian decision dealing 
with a epecial contract by a hirer agree- 
ing to make good the loss by fire, but the 
case in Crane . Galway (1), (Irish Case) 
quoted in footnote (h) at p. 98, Vol. 3, the 
English and Empire Digest, appears to be 
in point. That foot-note is as follows: 

“(h) Special contract- hirer to bear loss by fire: 
Defendants, on June 5, 1903, hired from plaintiffs, 
a piano at Sh. 10-6 a month on the terms (inter 
alia) that defendants might become the purchasers 
if they paid to plaintiffs in respect of rent £31-10s , 
that they should remain baileesof the piano until 
they paid such sum, that they might at any time 
return the instrument, that defendants in case of 
damage by fire or otherwise, during the hiring, 
should bear the logs, that if the hiring was ter- 
minated by defendants within twelve months they 
should pay plaintiffs such sum as, with the sums 
previously paid, woald amount to the rent for 
twelve months. In August and October 1903, def- 
endants called on plaintifis to remove the piano, 
but they declined -to do so, unless the full hiring 
rent for twelve months was first paid. On Novem- 
ber 7, 1903, a fire occurred at defendants’ residence, 
for which defendants were not responsible—Held, 
plaintiffs entitled to the value of-the piano at the 
time it was burnt, and to the rent upto the gale 
day previous to the burning." 

The Indian Contract Act lays down no 
different law. Section 151 of that Act de- 
fines what care is required of a bailee, and 
the following section lays down in express 
terms that in the absence of a special 
contract a bailee is not responsible for the 
loss, destruction or deterioration of the 
thing bailed if he has taken the am unt 
of care cf it described in s. 151. It, there- 
‘fore, follows that if there is a special con- 
tract to the contrary: the bailee may be 
held responsible for the loes, etc., even 
though he has taken such care of the 
thing bailed to him as was required of 
him by law. It was suggested thitas the 
opponent was the guarantor and not the 
hirer, tue stipula‘ion in question does not 


-apply to him, but there is no force, in that 


argument either. The guarantor has ex- 
pressly guaranteed the due performance 
by the hirer of all tbe terins of the contract 
‘including this special term 

The determination of the loss caused by 
fire to the sewing machine would mean a 
-remand of the case to the trial Court for 
“evidence. 
the applicants donot press for a remand 
as, they expect to realize nothing from the 
opponent and all that they are anxious 
for is, to have aruling that the stipulation 


(1) (1905) 39 I L T 94. 
171- 65 & 66 
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referred to above is a valid stipulation 
which binds both the person who hires a 
machine from them on the hire-purchase 
system and his guarantor. We think that 
the applicants are entitled to a ruling in 
their favour. We accordingly hold that 
the learned Judge below was in error in 
not decreeing the claim of the applicants 
for loss caused to the sewing machine; but 
we pass no order remanding the case to the 
trial Court for assessing the loss. The 
decree of the trial Court will stand. We, 
however, allow the applicant the costs of 
this application. — 
De Application allowed. 





CALCUTTA HIGH COURT 
Application in ered Suit No. Lb of 
l 


August 27, 1936 
PANGKEIDGE, J. 
BENGAL ASSAM STEAMSHIP Co., Lro.— 
PLAINTIFES—ÅPPLICANTS 
l VETSUS 
OWNERS AND PABTIES INTERESTED IN S. S. 
“SHANKU MARU"—Derenpants— 
OpposITe PARTIES 

Letters Patent (Cal.), 1865, cl. 32—Admiralty 
jurisdiction of Calcutta High Court—Extent of— 
Shipping—Negligence—Liability for maritime lien 
for injury caused. — 

The admiralty jurisdiction of the Oaleutta High 
Court rests on cl. 32 ofthe Letters Patent of 1865, 
wnich continues cl, 31 ofthe Letters Patent of 
1862. The effect of these Olauses is to vest in the 
High Court such civil and maritime jurisdiction as 
might be exercised by the Supreme Oourt as a Court 
of Admiralty, or by any Judge ofthat Oourt as Gom- 
missary of the Vice-Admiralty Oourt. The Admi- 
ralty Jurisdiction ofthe Supreme Couit is defined 
by cl, 25 ofthe Oharter of 1/74. It conferred upon 
the Supreme Court a Jurisdiction of Admiralty ‘as 
the same is used and exercised in that part of Great 
Britain called England.” Madras Steam Navigation 
Co., Ltd. v. Shalimar Works, Ltd. \i),reliedon. [p. 
514, col. 1.] ee 

In order to render a ship liable to maritime lien 
for injury caused, the ship itself must be the instru- 
ment which caused the damage. In England the 
former right ofthe. plaintiff to arrest a ship other 
thana ship alleged to be in fault is obsolete in the 
sense that no Court of Admiralty will enforce it. 
Currie v. McK night (5), followed. 

[Case-law referred to.] . 

Mr. C. A. Clough, for the Applicants. 

Messrs. S. M. Bose and C. T. Moore, for 


the Opposite Parties. 


Order.—This is an application by the 
plaintiiis fur an order tout the owners of 
the S. 5. “Shanku Maru” do give security 
within three days of tne date of the order 
for the sum of Rs. 2,47,125 and Ks. 4,000 
and failing such security, that a warrant 
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do issue to arrest the S. S. “Harve Maru” 
belonging to the same owners. The plaint- 
tiffs are the owners of a steam vessel 
named ‘India’ and two flats “Basildon” 
and ‘‘Kinsale.” On February 24, 1936 
“Shanku Maru” came into collision with 
the “Kinsale” and in consequence of the 
collision the “Kinsale” with its cargo was 
sunk and the “India” and “Basildon” 
suffered damage. “Shanku Maru” re- 
turned to Calcutta for minor repairs, but 
shortly afterwards sailed from the Port 
and bas not since returned. The defen- 
danis say that the “Shanku Maru” has 
been transferred tc another run in the 
ordinary course of business, and the plaint- 
ifs have expressly disclaimed any allega- 
tion of .bad faith on the defendants’ part 
is regards the use it appears 
now making of the “Shanku Maru.” The 
defendants, however, are the owners of 
anolker steamship ‘Harve Maru” which 
is at present in the Port of Calcutta 
within the Admiralty Jurisdiciion of the 
High Court. The plaintiffs claim the 
right to arrest the “Marve Maru,” or in 
other words to exercise the same right of 
arrest over that vessel as they would have- 
over the “Shanku Maru” were she within 
the local limits of the Admiralty Jurisdic- 
tion of the Court. As was pointed out by 
Jenkins, C.J. in Madras Steam Navigation 
Co., Lid. vV. Shalamar Works, Ltd. (1) the 
Admiralty Jurisdiction of the Court rests 
on cl. 32 of the Letters Patent of 1865 which 
continues cl. 31 of the Letters Patent of 
1562. The effect cf these c!auses is to vest 
in the High Court such civil and mari- 
time jurisdictiin as might be exercised 
by the Supreme Court as a Court of 
Admiralty, or by any Judge of that Court 
as Commissary of the Vice Admiralty 
Court. The Admiralty Jurisdiction of the 
Supieme Court is detined by cl. 26 of the 
Charter of 1774. No useful purpose will be 
selved by setting cut that clause at length, 
and it will be sufficient to say that it 
echferred upin the Supreme Court a Juris- 
diction of Admirally ‘as the same is used 
aud exercised in that part of Great Britain 
called England.” 

The plaintiffs argue ihat, whatever now 
be the state of things in England, at the 
date ot the Charter, the right of the 
pluintifis in an Admialty acion in rem 
to anest the property of the defendants 
within the jurnsdiction was not limited to 
prcperty which was in some way con- 
nected with the plaintiffs’ cause of action, 

(1) 42 © 85; A IR 1915 Oal. 681; 28 Ind. Cas. 163. 
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In Halsbury’s “Laws of England” Vol. 1, 
p. 81, it is stated that at one time the Court 
of Admiralty was in the habit of arresting 
the person of the defendant who was 
required to give biil both to enter an 
appearance and to answer judgment iu 
the cause. When a defendant was not 
arrested, there was apparently always an 
alternative method of proceeding by arrest- 
ing any property belonging to him in 
tidal waters, and then citing the debtor 
and all parties interested in the goods 
attached to appear at the suit of the 
plaintiff. The learned author of this par- 
ticular title of Halsbury’s “l.aws of Eng- 
land” continues: 

“These methods of procedure became obsolete, but 
the Admiralty Court succeeded in establishing a 
right to arrest property, the subject-matter of a 
dispute, and enfor¢e ite judgment against property 
so arrested on the theory that a pre-existing 
maritime lien to the extent of the claim attached 
tothe property from the moment of the creation of 
such claim.” n l 

Tuere is a detailed consideration of the 
development of Admiralty practice in the 
judgment of Jeune, J.in The Dictator (2) 
at p.31li*. The learned Judge alludes to the 
right of the plaintiff to attach any ship or 
goods belonging to the defendant within 
the Admiralty Jurisdiction in order to 
enforce his appearance. Thereafter he 
continues at the foot of p. 312* as follows: 

“But several changes in law or practice took 
place Actions beginning with arrest of the per- 
son became obsolete in practice, as Dr. Lushing- 
ton says in The Clara (3) in the last century, the 
last recorded instance being in 17:0 and arrest 
of property merely to enforce appearance became 
rate or obsolete, though in theory such arrest of 
the person or property would seem still to be 
permissible per Fry,L. J. in The Henri:h Bjorn (4). 
On the other hand, arrest of property over whic 
a lien could be enforced became more common as 
the idea of a pre-existing maritime lien deve- 
loped, and arrest of property, in order to assert, 
for the creditor, that legal nexus over the pro- 
prietary interest of his debtor, as from the date 
of the attachment, of which Lord Wats2n speaks 
in The Henrich Bjorn (4) grew up. The result was ` 
that arrest became the distinctive feature of the 
action in rem, such arrest having piimarily for 
its object the satisfaction of the creditor out of 
the- property seized. But there seems no reason 
to suppose that the action beginning by arrest of 
the res altered the course or character it had 
hitherto assumed as to the appearance of the deb- 
tor in it; and, if that be so, it would seem 
clear that the full amount of a judgment, if a 
defendant, who might himself have been arrested 
appeared, could be enforced by the means avail- 
able in the Admiralty Court, monition and attach- 
ment, whatever the value of the property arrested 


was". 
(2) (1892) P 304; 61 L J Adm. 78; 7 Asp, M G 251, 
(3) (lss5, Swab 1, 
(4) 10 P D 44 at pp. 53, 54 


*Pages of 1892) P,—[Hd.] 
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The learned Advocate General for the 
defendants has also drawn my altention 
to Currie v. McKnight (5) which is an 
authority for the proposition that in order 
to render a ship lisble to maritime lien for 
injury caused, the ship itself must be the 
instrument which caused the damage. He 
has also referred to the judgment of Gorell 
Barness, J., in The Ripon City (6) at p. 227, 
who adopts the historical view taken by 
Jeune, J. in The Dictator (2), and goes on 
to Say: 

“Whatever may have been the origin and process 
of development of a maritime lien for damage, 
there is no doubt that the doctrine of such a 
lien is now established, and the right to enforce 
it is different from the ancient right of arrest to 
compel appearance and security in this, that it is 
- confined to the property by means of which- the 
damage is caused, and may be enforced against 
that property in the hands of an innocent purchaser. 
I believe that the earliest English authority which 
establishes this doctrine is “The Bold Buccleugh 
(7)” where it was held by the Privy Oouncil that 
in cases of collusion a maritime lien for damages 
arises and may be enforced against the vessel 
which was in fault, and that such lien travels 


with the vessel into whosesoever possession she may - 


come, and when carried into effect by a proceed- 
ing in rem relates back to the period when it first 
attached,” 

My attention has been -called to a 
passage in the last Edition of Roscoe’s 
` Admiralty Practice which sets out with 
approval a passage in a work by Mr. Mars- 
den, an author of the highest repute, on 
matters connected with Admiralty prac- 
tice, which puts forward the view | that 
from an historical stand-point, the Judi- 
cial Committee in The Bold Buceleugh ‘7) 
were wrong in tracing the right of the 
plaintiff to arrest the ship at fault, to tae 
existence of a maritime lien in his favour, 
and approves the former view that the 
right.to arrest. was in essence a question 
of procedure and was enforced by the 
. Court of Admiralty forthe purpose of com- 
pelling the appearance of the defendant 
and compelling him to find security for 
the judgment that may be passed against 
him. As a matier of historical research 
it is possible that Mr. Marsden’s view is 
correct but E notice that Gorell. Barness, J. 
in The Ripon City (6) expressly takes Mr. 
Marsden’s criticism into consideration and 
does not apparently disagree with it, but 
at the same time he treats the question on 
the assumption that he is bouud by the 
opinion expressed by the Judicial Com- 


(5) (1897) A O 97; 66 LJ PO 19; 8 Asp. M O 193; 75 
L T 457 


(6) (1897) P 226; 77 L T 98; 66 L J.P 110. 
(7) (1849) 7 Moo, P O 267. 
*Page of (1897) P.—| Ed.) 
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delivered to mortgagees after three 
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mittee in The Bold Buccleugh (7). I think 
therefore, that it must be recognised that 
in England the former right of the plaint- 
iff to arrest a ship other than a siaip 
alleged tobe in fault is obsolete in the 
sense that no Court of Admiralty will ene 
force it. . 

` Mr. Clough, however, argues that I am 
not hampered by the decision of the Judi- 
cial Committee in The Buld Buceleugh (7) 
and that what I ought to do is to treat 
the circumstances of the present Case on 
the basis of the lawas it stood 150 years 
ago, before the erroneous doctrime of mari- 
time lien had gained acceptance. In my 
opinion it is not open to me todo so It 
is not like a case where the English Law 
at the time of the Charter has subsequently 
been modified by a statutory enacimen! 
having no application to India. 

Tne English cases appear to me to lay 
down that in so far as the Admiralty 
Courts in the 18th century permitted the 
plaintiff to arrest a ship other than the ship 
at fault, that practice was wrong; I do not 
think it is open tome to regard the prac- 
tice as it stood in the 18th century with- 
out reference to the subsequent develop- 
ment of the law applicable, nor is it pos- 
sible for me tc’examine how far Mr. Mars- 
den is right when he suggests that the 
old practice was a right one, and that 
the historical view which commended it- 
self to the Judicial Committee in The Bord 
Buccleugh (7) was erroneous. In these cir- 
cumstances I hold that it not being in 
accordance with the correct Admiralty 
practice, I have no power to arrest the 
steamship “Harve Maru’. The applica- 
tion is accordingly dismissed with costs. 


N. Application dismissed. 


SIND JUDICIAL. COMMISSIONER'S 
COURT 


Kirst Civil Appeal No. 33 of 1933 
October 22, 1935 
Rupodanp AND HaveLtwaa, A. J. Os. 
GHHUGOMALDWARKADAS AND ANDTHAR 


— APPELLANTS 
versus 
BRIJ LAL HUKUMATSING anp oTases— 
RESPONDENTS 


Award—Mortgage suit referred to arbitrators— 
Award giving possession of property to mortgagors 
for three years free of rent—Property conveyed to 
mortgagee from date of award—Possession to be 

years—On de- 
fault, mortgagors made liable to pay mesne profits 
at rate of Rs. 100 per month—Property such as not 


516 
to fetch rent of morethan Rs, 10 per month- Pos- 
session not delivered— Decree for mesne profits at 


rate of Rs.100 per month--Rate held not penal— 
Objection at late stage not allowed. 

A mortgage suit was referred to arbitration. By 
the award the mortgagors were allowed three years 
to occupy the mortgaged house free of rent, though 
the house was to be conveyed to the mortgagees 
from the date on which the award was given After 
the expi1y of three years the mortgagora were to 
hand over possession, and on their failure they were 
to be liable for mesne profits at the rate of Rs. 100 
per month from the date ofdefault to the date of 
delivery of possession. The property could not fetch 
rent of more than Rs. 10 per month. The mortgagors 
failed todeliver the possession after three years 
and the mortgagees obtained decree for mesne profits 
at the rate of Rs. 100 per month: 


Held, a Court executing a decree was prima facie 
bound by the decree, It was too latefor the mort- 
gagors tochallenge the decree. They should have 
objected to the award at proper time. The mere fact 
that this house if given on rent by the mortgagees 
might not fetch Rs. 100 per month even if held 
proved was not sufficient ground for affording relief 
to the mortgagors; many other considerations might 


have weighed with the arbitrators when they fixed 
this amount. 


Mr. Khanchand Gopaldas, for the Appel- 
lants. . 

Messrs. Srikishindas H. Lulla, for the 
Respondents. 


Rupchand, A. J.C.—Two points have 
been taken by the learned Advocate -in 
support of this appeal. They are fist 
that the decree should be construed as 
a, whole, and in so far as one part of the 
decree provides that there would be no 
personal decree against the appellant and 
his brother, the other part on the strength ‘of 
which mesne profits are sought to be cluimed 
from the appellants must be so construed 
as to give no relief to the judgment-creditors 
agains. the person of the appellant and 
his biother. The second point is that in 
any case Rs. 100 per month provided by the 
decree as mesne profits for the period dur- 
ing which the appellant and the members 
of his family remained in the house after 
the expiry ot the period specified in the 
decree is penal and consequently the ap- 
pellant is entilled to relief. Weare afraid 
there is no substance in either of these 
points. The clause relied upon by the 
earned Advocate exempting the appellant 
and his brotherfrom personal liability refers 
not to any personal liability incurred by 
them after the passing of the decree but 
refers only to their personal liabili.y on the 
mortgage. Tnis suit was filed by the mort- 
gagees against the mortgagors and their 
sons. The debt was evidently recoverable 
from the whole of the mortgaged property 
including the shares <f the sons. The dis- 
putes between the parties were referred to 
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arbitration on issue No. 6, which reads : 
“Are defendants Nos. 3 and 4 to 8 or their shares, 


if any, in the mortgaged property liable for the mort- 
gage debts ?” 


On this issue the arbitrators came to the 
ecnelusicn that although the shares cf de- 
fendants Nos. 3 and 4 to 8 in the mortgaged 
pri perty were liable for the debts, tney 
themselves were not personally liable. It 
is this finding wbich has been made so 
much of by the learned: Advocate but this 
finding does not help the appellants -so far 
as the claim for mesne profits in issue. 


The arbitrators allowed three yéars’ time 


tothe appellant and the members of his 
family to occupy one of the mortgaged pro- 
perties free of rent; although that property 
as also certain other propérties had been 
ordered by the award to be conveyed to 
the mortgagees from the date cf the award. 
The award further provided that if defen- 
dant No. 2 and his sons defendants N vs. 4 to 
8 fail to hand over possession of the property 
and the house to the mortgagees at the 
expiry of three years they would pay to 
the mortgagees mesne profits at the rate 
of Rs. 100 per mensem from the date. of 
default up to possession. The learned Ad- 
vocate has argued that the rent which this 
house would realize if given on rent would 
be Rs. 10 per month and that therefore 
Rs. 100 per month should not have been 
decreed by the arbitrators or by the Court 
in execution proceedings. 

A Court executing a decree is prima facie 
bound by the decree. If the appellant had 
objected to the award at the proper time 
he might on «ne hand have succeeded in 
satisfying the Court that this part of the 
award was in excess of the reference and 
had he succeeded in doing so he and the 
members of his family might nave peen 
ordered to leave the house at once. ‘But 
Le did not raise apy such objection and 
enjoyed the benefit of living iu the house 
free of rent for three years. It is too late 
for him now to challenge the decree or to 
complain that he should not be made to ac- 
count for mesne profits at the rate of Rs. 100 
per mensem. It isto be remembered trat 
several considerations weighed with the 
arbitrators in fixing this amount, such as 
the price at which tuey ordered ihe house 
to be conveyed to the mortgagees, the in- 
convenience which the murtgagees might 
suffer in not being put in possession of the 
house at the expiry of three years, the 
expense they might have to incur in getting 
possession and lastly tue advautage which 
was being given to the appellant ‘and* the 
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members of his family to live in this house 
free of rent. The mortgagees might have 
intended to pull down the house and build 
a new one or to occupy it themselves. That- 
being so, the mere fact that this house if 
given on rent by the mortgagees might not 
fetch Rs. 100 per month even if held proved 
is not sufficient ground for affording relief 
to the appellant. We think, therefore, that 
even if it was open to the Court to go 
behind the decree, there are no equities in 
favour of the appellants. We accordingly 
dismiss this appeal with costs. i 
D. Appeal dismissed. 





CALCUTTA HIGH COURT 
Oivil Rule No. 669 of 1936 
. December 22, 1936 
: D. N MITTER, J: 
HARI KISHEN RATHI—DEOREE-HOLDER— 
PETITIONER 


versus 
GOPESW AR DEGHURIA AND OTaRRS— 


`- Oppositg.ParTizs 

Civil Procedure Code (Act V of 1908), s.47—Sale 
set aside at instance of frival .decree-holder—Appeal 
against order setting astde .sale-—Held, appeal lay 
though question was between rival decree-holders as 
judgment-debtor was affected by order. 

~The -petitioner having obtained a money decree 
against -G and othere attached in executiona mort- 
gage decree obtained by G .and. others against one 

The property mortgaged wassold in execution. 

One N objected to the execution:and the sale was 
set aside. Appeal against the .order setting aside 
the sale was dismissed on the.ground that the ques- 
tion being one between riyal decree-holders. the 
order was not within a. 47, Oivil Procedure Code, 
and hence noappeallay: . 

-Held, that ithe question though between rival 
decree-holders . affected the .judgment-debtor, R and 
thus -being -between the parties to,the suit, fell 
within 3.47, and appeal lay against the order, 
Gangadas Bhattar v. Jogendra Nath Mitter (1), dis- 
tinguished, 

C. Rule from an order of the District 
Judge, Bankura, dated May 4, 1936. ` 

Messrs. Hiralal Chakravarti and Mukti- 


se tate 4 


pada Chatienji, for :the Petitioner. 


Mukerji (Jr.) and RamMohan Bhattacharjee, 
for the Opposite Parties. 

Order.—The question which falls -for 
determination in this Rule is as to whe- 
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Degburia and others, filed an execution case 
in the Court of the Subordinate Judge of 
Bankura and attached a mortgage decree 
obtained by the judgment-deb‘ors, Opposite 
Parties Nos. 1 to 38, G )peswar Deghuria 
and others, against one Ramratan Singh, 
and -started proceedings for execution vf 
the decree in the third Court of the Munsif 
at Bankura It also appears that one 
Nibaran Chandra Chatterji instituted a 
mortgage suit in the first Munsif's Court 
at Bankura against the same judgment- 
debtors, that is, Gopeswar Deghuria and 
othsrs, and obtained an order of attach- 
ment before judgment on February 16, 
1934, with the result that the mortgage 
decree was attached, and having obtained 
the order of attachment he filed a petition 
of objection in the execution case started 
by the petitioner praying that the said 
execution case should either be dismissed, 
or in the alternative that he should be 
allowed to have the money attached. ‘This 
objection was overruled and the peti- 
tioner was allowed to proceed with his 
execution case by an order dated July 18, 
1935. 

The execution case of the petitioner 
was proceeded with and the subject- 
matter of the attached decree which the 
Dezhurias had obtained against Ramratan 
was put up to sale on December 11, 1935, 
and was purchased by one Bimalananda 
Goswami for a sum of Rs. 190. ‘Tae 
petitioner then applied for withdrawal of the 
attachment in the Court of the Subordinate 
Judge and .for the withdrawal of the 
execution petition as no affidavit was tiled 
in support of the petition. The application 
was rejected on July 3, 1935. Nibaran 
Chandra subsequently filed two other peti- 
tioas of objection to the execution case 
started by the petitioner and he alleged 
that the said execution case could not 
proceed for tw) reasons: firstly, because 


there was an understanding between him 


and the petitioner. Hari Kissen Rathi, 
not to proceed with the execution case; 
and secondly, because the execution case 
is based on the order of attachment which 
was.not in existence then. The Munsif 
overruled the lirst objection, but he allowed 
the second objection with the result that 
the execution case of the petitioner was 
dismissed and he set aside the sale already 
held under the order of the Oourt in course 
of the said execution proceeding. ‘I'he 
petitioner accordingly preferred an appeal to 
the District Judge of Bankura, against tie 
order setting aside the sale which was 
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held cn December 11, 1935. The Jearned 
District Judge threw out the appeal on 
tke preliminary ground that no appeal lay 
to bhim as this was a matter regarding tke 
satisfaction of the decree obtained by the 


DegLuria against Ramratan Singh as bet- | 


ween the two rival decree-holders and not 
between the decree-holder and the judg- 
ment-debtor and therefore s. 47 of the 
Code was not applicable. The petitioner 
then applied for a Rule for the revision of 
this appellate order of the District Judge 
and obtained this Rule. It is eontended 
on behalf of the petitioner that the learned 
District Judge was clearly in error in 
holding that no appeal lay to him seeing 
that the order made by the Munsif was 
one which afiected the judgment- debtor 
also and that the judgment-debtors were 
parties to the present proceeding. The 
learned District Judge, in holding that no 
appeal lay, relied upon a decision of this 
Court in Gangadar Bhattar v. Jogendra 
Nath Mitter (1). In that case it is to be 
noticed that the question arcse between 
two rival decree-holders with regard to 
rateable distribution. That case does not 
seem to apply to the facts of the present 
case, for here the application which was 
made by the petitioner, to be substituted 
in place of the Deghuria in the execution 
proceedings against Ramratan Singh was 
under O. XXI, r. 538, ( ivil Procedure Cede. 
Under cl. 3 of that Rule: 

“The holder of a decree sought to be executed by 
attachment of another decree of the nature speci- 
fied in sub-r. 1 shall be deemed to be the represen- 
tative of the holder of the attached decree and to 
be entitled to execute such attached decree in any 
manner lawful for the holder thereof,” 


so that the petiticner was the represen» 
tative of the decree-holder, namely, the 
Deghurias, in the execution case started 
against Ramratan Singh The order of 
the Munsif was an order setting agide the 
sale which was held at the instance of the 
petitioner. This is an order which un- 

doubtedly affected the judgment-debtor 
' Remratan and although the question really 
arises by 1eason of the objecticn put for- 
ward by the other decree-holder, namely, 
the opposite party in the present case, i. e., 
Mr. Chatterjee, stil] itis a question which 
affects the judgment-debtor, the same 
having been set aside. It seems to me 
that the question raised between these two 
decree-holders affects the judgment-debtor 
and in such circumstance the question will 
be one also between tle representative 
¿£ the decree holder, viz., the petitioner 


(1) 11 OWN 403; 5 OL J 315. 


R. GANESA AYYAR V. LAKSHMI CO.-OPB: BUILDING soctETY (MADR.) 


17110 


and the judgment-debtor Ramratan Singh 
i. e. between the parties to the suit, seeing 
that the petitioner is a representative of 
the decree-holder in the suit against Ram- 
ratan. I think, therefore, that the question 
js one which falls within the purview of 
s. 47 and that an appeal to the District 
Judge is competent. The result, therefore, 
is that this Rule is made absolute. The 
order cf the learned Judge refusing to 
entertain the appeal on the preliminary 
ground is set aside. The learned District 
Judge-is directed to re-hear the appeal on 
its merits. The petitioners are entitled to 
costs of this Rule which I assess at one 
gold mohur. 

N, Rule made absolute. 





MADRAS HIGH COURT 
Civil Revision Petition No. 1787 
of 1934 
December 17, 1936 
VENKATARAMANA Rao, J. 

R. GANESA AY YAR—PLAINTIFP 
—- PETITIONER 


versus 
Taz LAKSEMI CO-OPERATIVE BUILD. 
ING SOCIETY— DEFENDANT — 
RESPONDENT 

Company—Directors — Remuneration, tf can be 
given—“Honorarium”, meaning of — Services of 
Director to be gratuitous under by-law—Director 
acting as Secretary entitled to share profits, under 
another by-law- Held, Company could not withhold 
payment of honorartum—Interpretation of by-law. 

“Honorarium” might according to context connote 
a purely gratuitous payment or a fee for services 
rendered. a 

It is a general principle that the Directors 
of a Company cannot claim any remuneration 
upless the articles expressly provide for it and 
if the articles provide for payment of any 
remuneration the Director can eue for it. This 
principle has been held to be applicable to persons 
who take office as directors, whether members or 
non-members. ae 

Py-law No. 28, of a certain co-operative building 
society provided that the services of the members 
of the Board of Directors would be gratuitous. 
Under by-law No. 29 the ultimate authority in a 
matters relating to the administration of the 
society wasthe general body of the members who 
were to meet from time to time and among other 
matters which may be dealt with bythe general 
body wag the amendment or repeal of any existing 
by-law orthe enactment of a new by-law. By-law 
No. 60 provided for the distribution of profits. Accord- 
ing to by-law No. 60 (2) one-fourth was „to be paid as 
honorarium to the Secretary and Trasurer not 
exceeding Rs. 150. Ina suit by one of the Direc- 
tors for remuneration for services rendered by 
him as the Secretary, it was contended that the 
payment of honorarium was gratuitous and the 
general body could withhold such payment under 
by-law No. 29: 


Held, that by-law No. 28 did” not prevent the 
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Director holding the office of the Secretary from 
sharing benefits conferred by by-law No. 60. The pay- 
ment iscalled “honorarium” in by-law No, 60, cl. ‘2 
on account of the character of the services rendered. 
It was not dependent upon the vote of the general 
body but under by-law No. 60 (2). It wasno doubt 
open tothe general body to alter the by-law: but 
until the by-law No. 60 was altered, it was not open to 
the general body to vary that by-law and to withhold 
payment of one-fourth of the annual profits. Thus 
the Secretary prima facie was entitled to claim 
payment of the profits in accordance with by-law 
No. 60 (2) ; 

Held, further, that by-law No. 60 contemplated the 
payment of an annual lump sum contingent on a 
person serving as Secretary for the entire period 
and he was not entitled to claim any portion of the 
profits forthe broken period of the year he served. 
Re Anglo-Austrian Printing & Publishing Union 
Issac’s Case (1), Swabey v. Port Darwin Gold 
Mining Co. (2), Re International Cable Co., Ex parte 
Oficial Liquidator '3), Moriarty v. Regent's Garage 
Co, (4), relied on. 


C. R. P. under s. 25 of Act IX of 1887, 


praying the High Oourt to revise the 
decree of the Court of Small Causes at 
Trichinopoly, in 8S. O.S. No. 4995 of 1933. 

Mr. K. V. Sesha Ayyangar, for the Peti- 
tioner. 


Judgment. - The qucstion in this case 
is whether the petitioner is entitled to 
recover a sum of Rs. 242-1-0 as and for 
remuneration, far the services rendered by 
him as Secretary of the defendant. The 
Lakshmi Oo-cperative Building Society, 
Limited, for ihe year 1928-29 anda por- 
tion of the year 1929-30. The learned 
Subordinate Judge negatived his claim on 
the ground that the general body has 
refused sanclion for the payment claimed 
by him and has, therefore, no right to sue, 
therefor. It is contended before me that 
this view is wrong. To appreciate the 
contention, reference to a few by-laws of 
the Society is necessary. Under by-law No. 
17 the executive management of the affairs 
of the Society shall vest in a Board of 
Directors which shall consist of not more 
than five members. Under by-law No. 18 the 
members of the Board of Directors shall be 
elected by the general body for a period 
of two years from among the members of 
the Society. After the Board of Directors 
is elected, they shall elect from among 
themselves a President and a Secretary and 


Treasurer. Under by-law No. 28 the 
services of the members of the 
Board of Directors shall be gratuitous. 


Under by-law No. 29 the ultimate authority in 
. wll matters 1elating tothe administration 
of the Society shall be the general body 
of the members who shall meet from time 
to time and among other matters . which 


‘may be dealt with by the general body- 
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is the amendment or repeal of any exist- 
ing by-law or the enactment of a new by-law: 
By-law No. 60 provides for the distribution of 
profits thus: the net profits of the Society 
as declared by the Registrar year after 
(1% one- 
fourth to the reserve fund: (2) one-fourth 
to be paid as honorarium to tne Secretary 
and Terasurer not exceeding Rs. 150; ‘3) 
the remainder subject to a maximum of 
9 per cent. per annum on the paid-up 
share capital may be declared as dividend. 
The dividend declared shall not be 
actually distributed as long as any loanis 
outstanding against them. The amount 
found due to each member shall be credited 
to hisloan account. By-law No 63 provides 
that no amendment to, alteration in or 
cancellation of a by-lawnorthe enactment 
of a new by-law shall be made except ata 
general meeting of the members or shall 
take effect until it shall have been ap- 
proved by the Registrar. It will thus be 
seen that none but a member can hold 


. the office of the Secretary and he must 


be one of the Board of Directors and that 
the services of the Board of Directors 
shall be gratuitous. This is in accordance 
with the general principle that the Directors 
ofa Company cannot claim any remunera- 
tion unless the articles expressly provide 
for it. It is also clear law that if the 
articles provide for payment of any 
remuneration the Director can sue for it. 
The question in this case is, what is the 
right which the Secretary has under by-law 
No. 60 for the payment of the honorarium 
provided therein? with reference to the 
right of a Director to claim remuneration 
from a Company the rule of law is thus 
stated by Sterling, J. in Re Anglo- Austrian 
Printing & Publishing Union Issac’s case 
(1) at p. 164*. 

“Where a man has accepted the Office of Director 
and acted as such, there ought to be inferred an 
agreement between him and the Company, on his 
part that he will serve the Company on the terms 
as to qualifications and gtherwise contained in the 
articles of association, and on the part of the 
Qompany that he shall receive the remuneration 
and all the benefits. which those articles provide 
for Directors. To use the language of the present 
Master of the Rolls in Swabey v. Port Darwin 
Gold Mining Co. (2), “the articles do not them- 
selves form a contract, but from them you get 
the terms upon which the directors are serving”. 

This principle has been held to be ap- 
plicable to persons who take office as 
directors whether members or non-members. 

(1)(1892) 2 Ch 158 at p 164; 66L T 293; 10 W R 
518; 8T L R301. 

(2) (1889) 1 Meg 385 a 
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See Sterling, J. in Re International Cable 
Co., Ex parte Official Liquidator (3). It 
Seems tome thatthe. same principle has 
to be applied in this case also. Though 
by-law No. 28 provides that the services of a 
Director are gratuitous, it does not prevent 
the Director who holds the office of ‘the 
Seeretary from sharing benefits which are 
provided by the by-laws one of which is 
the benefit conferred under by-law No. 60. 
But two arguments seem to have prevailed 
with the lower Court, namely (1) that cl. (2) 
of by-law No. 60 says that the amount isto be 
paid as honorarium and (2) that such 
honorarium is dependent upon the will of 
the general bedy and it was open tothe 
general body under by-law No. 29 to withhold 
or sanclion the payment of the honorarium. 
No doubt honorarium prima facie implies a 
gratuitous payment, but it also means a 
fee for services rendered. Wharton iu his 
Law Lexicon defines “honorarium” thus “a 
recompense for services rendered : 4 
voluntary fee to one exercising a liberal 
profession, e. g. a barrister’s fee”. In 
Standard Dictionary ‘honorarium’ is defined 
thus “a fee or payment to a professional 
man for services on which the custom 
requires that no fixed remuneration be 
placed, as a physician’s honorarium and 


honorarium for literary work”. In Oxford 
Dictionary it is défined thus: ‘Honorary 
reward, a fee for services rendered”. 


Thus it will be seen “Honorarium” might, 
according to context, connote a purely 
gratuitous payment or a fee for services 
rendered. Itis called “honorarium” in by- 
law No. 60, cl. 2 on account of the character of 
the services rendered. From the mere use 
of the word ‘ honorarium” it is unsafe to 
designate itas a gratuitous payment. In 
dealing with a case where the articles of 
asscciation provided that a person acting 
asa Director shall get £150 per annum, 
Maccordie, J.s made the following observa- 
tions in Moriarty v. Regent's Garage Co. (4) 
at p. 447* to whichI can usefully, refer viz., 

“The question is not whether the word ‘salary’ 
is employed. It may or masy not be employed, 
The word ‘reward’ or ‘emolument’ or ‘remunera- 
tion’ may be used. In-each case ‘the substance 
rather than the actual word is to be looked at, 
Here the agreement says by cl. 4 that the fees 
of the plaintiff for acting as Director shall be 
£150 per annum, that is, inmy view a fixed yearly 
remuneration for a substantial office to beheld for 
a substantial period of time”. 


In this case the Secretary has a right to a 
yearly payment contingent on profits, 


(3) C0916 66 L T 253;8 T L R 316;:36 S J° 293, 
(4) (1921) 1K B 423 at p. 447. 


8 *Page of (1921) 1 K, B.=—{Ed.] m 
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Under cl. 2 he is entitled to one-fourth of 
the profits not exceeding a sum of Rs. 150. 
The by-law distinctly provides that the 
profits shall be distributed in accordance 
with that rule. Tt is not dependent -upon 
the vate cf the general body. The argu- 
ment based on by-law No. 29 seems to be 
fallacious. It is open tothe general body 
to alter the by-law: but until the by-law 
No. 60 is altered, it is not open to the general 
body to vary that by-law and to withhold 
payment of one-fourth of the annual profits. 
Thus the Secretary prima facie will be 
entitled to claim payment of the profits 
in accordance with by-law No. 60 (2). It is 
not disputed that profits have been earned 
during the period of his service. In fact 
the Board of Directors, recommended in 
their report that the petitioner would be 
entitled to Rs. 120 3-0 as remuneration for 
1928-29 and Rs. 56 as remuneration for 
1929-30 for the period served by him in 
that year. The general body, in my opinion, 
was not competent to withhold the pay- 
ment. So far as Rs. 120-30 due for 
19°8 29 is concerned, there seems to be 
no question that the plaintiff is entitled 
to it. But will he be entitled to claim 
the remuneration of Rs. 56 for the broken 
period 1929-30 ? In my opinion, by law No. 
60 contemplates the payment of an annual 
lump sum contingent on a person serving 
as Secretary for the entire period and he 
is not entitled to claim any portion of the 
profits forthe year 1929-30. The plaintiff 
is thus entitled only to a decree for 
Rs. 120-3-0 I, therefore, reverse the decree 
of the lower Court and pass a decree in 
favour of the plaintiff for the sum of 
Rs. 120-3-0 with interest at 6 per cent. per 
annum from the date cf plaint with costs on 
the amount decreed both here and in the 
Court below. 

A.D. Decree reversed. 


Eea 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 463 of 1936 
April 12, 1937 
NIAMAT ULLAN, J. 
NANNOO MAL AND OTHERS—DEOREE- 
HOLDSRS—ÅPPLIOANTS 
VETSUS 
HOTI LAL AND oTaeRrs—J UpGMENT- 
DEBTORS— OPPOSITE PARTIES 
U. P. Agriculturists’ Relief Act (XXVII of 1934), 
ss. 4,30°(2;—Decree passed after Act—S. 4, if ap- 
plies—Decree previously passed and tobe amended 
under s. 30 (2)—S.4, if applies—S.30 (2), if gives 


discretion to Court as regards future interest. 
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Section 4, U. P. Agriculturists’ Relief Act, is con- 
fined to cases in-which adecree is to be passed after 
the Act came into force, and does not at all apply 
to eases in which a decree previously passed is to 
be amended under s. 30 (2). Section 30.¢2) is 1m- 
perative and confers no discretion upon the Court 
as regards future interest. -Ifit has been granted 
by the decree sought to be amended at a rate higher 
than the scheduled rate, it will certainly be reduced 
as part ofthe order according tos. (J), but 
` gub-s, (2) does not justify importing s. 4 into consi- 
deration when the Coart acts under s. 30 (2). 


‘C. Rev. App. against an order of the 
‘Munsif, Muttra, dated March 28, 1936. 
Mr. M. L. Chaturvedi, for the Appli 
cants.. ` i 

Mr. A. 
Parties. 


Order.—This is an application for revi- 
sion against an crder passed by the Civil 
Judge cf Mutira under s. 30, U. P. 
Agriculturists’ Relief Act.’ A preliminary 
decree for sale, on foot of a mortgage deed, 


Sanyal, for the Opposite 


was passed on January 12, 1932. It.avas 
followed by a final decree on August 
26, 1932. The interest stipulated in the 


deed was 12 per cent. per. annum, com- 
poundable every six months. ‘The interest 
at that rate was decreed by the Oourt 
passing the decree. It also allowed future 
interest which was to run from May &, 
1935, at the rete of 6 per cent. simple. 
The U P. Agriculturists Relief Act came 
into force in 1935. Thereafter the mort- 
gagor (judgment-debtor) applied under 
s. 30 for the decree being amended as 
regards interest. The lower Court remarked 
that a small sum of Rs. 300 swelled to 
Rs. 1,200 on the date of the suit. It 
reduced the rate of interest to 6 per cent. 
per annm simple from the date of the 
mortgage deed. As regards future interest, 
it was reduced from 6 per cent. to 3 per 
cent. In the present application for revi- 
sion it is pointed out by the mortgagee 
that the lower Court had no jurisdiction 
to interfere with the rate at which interest 
had been decreed originally for the period 
ending December 31, 1929, and that 
s. 30, under which alone the Court could 
amend the decree, empowered it to intei- 
fere with the rate of interest only from 
the period beginning -with January 1, 
1930. This contention is undoubtedly right. 
Section 30 (1) provides that no ‘debtor shall 
be liable to pay interest on a loan ‘taken 
before the Act came into force at arate 
higher than that specified in Sch. IH for 
the period from January 1. 1930, üll 
such date as may he fixed by the Local 
Government in the Gazette in this behalf 
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There is no doubt as regards the date up 
to which interest at the rate mentioned 
in s. 30 can be allowed. The only ques- 
concessional rate of 
interest should run from the date of the 
bond or from January 1, 1930. The 


‘point is too plain to need any further 


discussicn, and I hold that the order 
of the lower Court in this respect was wrong. 

As already mentioned, the lower Court 
has reduced future interest, originally 
allowed at the rate of 6 per cent. from 
May 8, 1936, to 3 per cent. Future 
interest can be reduced from s. 4 which 
provides that the rate at which future 


-interest may be allowed in any decree for 


payment of money or for sale in default 
of payment of money or for foreclosure, 
shall not exceed the rate’ notified by the 
Local Government in the Gazette. It is 
not disputed that the rate so notified was 
34} percent. on May 8, 1935, from which 
date future interest is fo run. In my 
opinion s. 4 is confined to cases in which 
a decree is to be passed after the Act 
came into force, and does not at all apply to 
cases in which a decree previously passed 
is to be amended under s. 30 (2) which 
provides : 

“Tf a decree has already been passed on the 
basis of a loan and remains unsatisfied in whole or 


in part, the Court which passed the decree shall 
on the application of the judgment-debtor amend 


-it by reducing, in accordance with the provisions 


of sub-s. (1), the amount decreed on account of 
interest.” 

There is no provision anywhere else in 
the Act which provides for an amend- 
ment of the decree already passed, and 
s. 30 (2) is imperative and confer 
no discretion upon the Court as regards 
future interest. Ifit has been granted by 
the decree sought to be amended at a 
rate higher than the schedule rate, it 
will certainly be reduced as part of the 
order aceording to s. 30 (1), but sub-s. (2) 
does not justify importing s.4 into con- 
sideration when the Court acts under 
s. 30 (2). Learned Counsel for the judg- 
ment debtor contends that s. 4 applies 
to every decree which was passed before 
the Court comes to consider the question 
of future interest, and that in acting 
under s. 30 (2), the Court has to consider, 
inter alia, the rate at which future inter- 
est sis to be allowed. He lays stress on 
the words : 

“the rate at which future interest may be allowed 
in any decree for payment of money... passed 
against agriculturist.” . S 

Tt is said that the word “passed indi- 


„cates -that.s. 4 applies to decrees previously 
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passed. I am unable to accept this con- 
tention, mainly because such an interpre- 
tation would bring s. 4 in conflict with 
s. 30 (2). If s. 4 is applicable, as he is 
contended the Court can reduce future 
interest to3$ per cent. whereas s. :0 (2) 
makes it incumbent upon the Court to allow 
interest for the pericd after January l, 
1930, at the scheduled rate, which is 
in most cases higher than 34 per cent. 
Accordingly, I hold that where the Court 
acts under s. 30 (2), future interest already 
allowed by tbe decree cannot be reduced, 
if it does not exceed. interest which the 
Court can award under s. 30 (J), U. P. 
Agriculturists’ Relief Act. In the view 
already expressed, the order of the lower 
Court is without jurisdiction as far as it 
awards interest at the schedule rate for 
the period: anterior to January l, 1930, 
and so far as it reduces future inter- 
est from May 8, 1935, at the rate of 3 
per cent. per annum. Future interest at 


the rate of 6 per cent. per annum 
awarded by the decree shall stand. 
Counsel on both sides agree that in the 


view Í have taken, interest on the princi- 
pal amount, namely Rs. 300, shall stand 
at the rate of 12 per cent. per annum 
compoundable every six months, up to 
December 31, 1929, after which it should 
run at the rate of 7 per cent. per annum, 
compoundable every year up to July 
12, 1932, after which future interest at 
the rate of 6 per cent. shall run till the 
date of realization. Wuture interest will, 
however, be calculated on the aggregate 
amount due on July 12, 1932, and 
not merely on the principal sum. The 
applicants shall have their costs of this 
revision. 


D. Order accordingly. 
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Where a mortgaged property is seld in execution of 

a money decree obtained against the owner, itis not 
open to the auction-purchaser to dispute the pay- 
ment or non-payment of consideration, its 
adequacy or inadequacy, unless it is established by 
clear and cogent evidence that the mortgage was 
never intended or designed to operate as a real tran- 
saction or to effect a transfer of title Lal Achal 
Ram v. Raja Kazim Hussain Khan 1) and Kamini 
Kumar Deb v. Durgacharan Nag (2), referred to. [p. 
525, col. 1.) 


Though in cases of alleged benami transactions, 
there may be grounds for suspicion, the Court's deci- 
sion, however, must rest not upon suspicion. The 
Courts are required to be astute in the detection of 
fraud; they are not, however, justified in finding it 
on grounds which do not show more than its possible 
existence. When acts of parties admit of a reason- 
able interpretation in favour of honesty and fair 
dealing, they should receive it; tangible facts must be 
provei from which a legitimate inference of fraudu- 
lent intent could be drawn. Mina Kumari Bibi v. 
Bijoy Singh Dudhuria (3), relied on. 

A. from the original decree of the 
ag udge, Bankura, dated November 23, 


Messrs. Bankim Chandra Mukerji, Naren- 
dra Krishna Basu and Ajendra Nath Dutt, 
for the Appellant. 

Messrs. Gopendra Nath Das and Jagadish 
Chandra Ghose, for the Respcndents. 

Judgment. - The plaintiff in the suit in 
which this appeal has arisen prayed for 
a declaration of his right to the half share 
of the Patni Lot Bamantore described in 
el. 2, Sch. It^ the plaint, and for confirmation 
of possession, cr if the Court found that 
the plaintiff was out of possessiun of the 
whole orany portion of the property in 
suit, for recovery of possession thereof. 
The case of the plaintiff may be briefly 
stated: The Patni Lot Bamantore belong- 
ed to one Ram Bandhu Chatterji; Ram 
Bandhu mortgaged the same to defendant 
No. 2 and one other person; the halt of the 
amount of the consideration money for 
the mortgage was paid by defendant No. 2 
from out of the fund owned by the joint 
family consisting of defendant No. 2 his 
brother defendant No. 3, and his three 
step: brothers there was a sale in pursu- 
ance of a decree for enforcement of the 
mortgage, passed iu 1914, and the pro- 
perty was purchased by defendant No. 2 
with his own money ; defendant No. 2 then 
obtained possession of the property as 
purchaser at a mortgage sale in the year 
1920; there was a suit for partition 
brought by the step-brothers of defendant 
No. 2 against him and defendant No. 3 in 
the year 1917; the suit was disposed of in 
terms ofan award given by the Raja of 
Panchkote who was appointed anu arbitra- 
tor in the proceeding. As a result of the 
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decree in the partition suit passed on 
February 9, 1923, the money due from the 
mortgagor Ram Bandhu Chatterji on the 
‘mortgage mentioned above, was allotted to 
theshare of defendant No. 2 alone to the 
exclusion of theother brothers, defendant 
No. 3 and the step-brothers. According to 
the plaintiff, defendant No 3 had not, there- 
fore, ‘any claim, right, title or interest in 
the property now in dispute. The property 
‘along with some other items of property 
was mortgaged by defendant No.2 to the 
plaintiff on September 10, 1927, and on 
May 24, 1930, the plaintiff obtained pos- 
session of the property under the terms of a 
decree for foreclosure, passed in his favour 
on March 29, 1930. Fhe plaintiff. asserted 
that he was a bona fide prrchaser from 
the ostens'ble owner 
sideration. 

The claim in the suit was resisted by 
defendant No. 2 The plaintiff's suit was 
characterised by the contesting defendant 
as mala fide and false. The gist of the 
defence was that the plaintiff knowing 
and having reasons to` believe that the 
brothers defendants Nos. 2 and 3, were 
jointly in possession of the disputed pro- 
perty and that they were both owners of 
the same, entered into. .a collusive and un- 
real dealing with them, and having acted 
with the knowledge of the actual rights and 
possession ofthe brothers, could not be 
allowed to invoke the aid of any legal or 
equitable doctrine in support of any 
transaction against defendant No. 1, the 
creditor and purchaser of defendant 
No. 3's interest. It was.asserted that even 
assuming, but not admitting, that the 
plaintiff did, advance any money on the 
basis of wu real mortgage as alleged in the 
plaint, he had noright to claimany shire 
of defendant No. 3. The reference to tbe 
arbitrator inthe partition suit of 1917 was 
according to defendant No. 1, collusive and 
fraudulent, and the award of the arbitrator, 
the Raja of Panchkote, was collusive and 
fraudulent,and the decision of the Court in 
the partition suit of 1917 based on the award 
was never acted upon; the award was merely 
a contrivance to keep the property in the 
name of defendant No. 2 for the benefit of 
defendant No. 3. Defendants Nos. 2 and 
3 were in j int possession ever since their 
purchase at the mortgage sale, and defen- 
dants Nos. 2 and 3 having been involved 
in debts, they both possessed the property 
in the benami of defendant No. 3's son. 
With reference to the mortgage executed 
by defendant No. 2 in favour of the plain- 
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tiff on September 20, 1927, and the decree 
passed in the suit for foreclosure on the 
footing of that mortgage, it was said that 
the mortgage and the decree on the basis of 
which the plaintiff claimed his title to the 
property in suit, were neither real nor 
bona fide, but were only collusive paper 
transactions resorted to with the  ulter- 
ior purpose of ence A the creditors 
of defendants Nos. 2 an and that 
the plaintiff had acquired no title there- 
under. 

Defendant No. 2 fileda written statement. 
In his written statement, that defendant 
supported the case of the plaintiff as stated’ 
in the plaint. He admitted the statements 
made by the plaintiff in his plaint to be 
true. It was asserted by defendant No.2 
in his written statement that the Patni 
Lot Bamantore, belonged exclusively to 
him, and that defendant No. 3 had no right, 
title or interest in the same. .With refer- 
ence to the mortgage executed by de- 
fendant No. 2 in favour of the plaintiff on 
September 20, 1927, definite statements 
were made by defendant No. 2 in his 
written statement that he had to raise 
money by the said mortgage, and stated 
facts and circumstances going to indicate 
the reasons why money had to be raised 
on mortgage executed by him on Septem- 
ber 20, 127. The substantive case of the 
contesting defendant No. 1 was that he 
had purchased half share of the property 
in suit atasale in execution of a money 
decree passed in favour of one Pran 
Krishna Chatterji, against defendant No. 3 
and his wife on July 28, 192i, by the Sub- 
ordinate Judge at Asansole after the sale 
certificate was granted to him on July 14, 
1930, and he obtained delivery of poSsession 


‘on July 21, 1930, defendants Nos. 2 and 3 


filed toclaim cases inthe names of the 
sons of defendant No.3, which came to be 
dismissed. A suit brought after the dis- 
missal of the claim cases was dismissed 
on December 14, 1931. There was also 
an application for setting aside the sale in 
execution, at which defendant No. 1 wasthe 
purchaser, made by defendant No. 3 which 
was rejected on June 20, 1930. Defend- 
ant No, l asserted that atthe last resort 
defendants Nos. 2 and 3 had instituted 
a suit inthe name of the plaintiff who was a 
henamidar and who had never any posses- 
gion. 

On the pleadings of the parties concerned, 
material issues framed inthe suit were 
Issues Nos. (5), (6), (7), (8) and (8): (5) Were 
the plaintiff's alleged mortgage and the 
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decree obtained thereupon fraudulent and 
collusive? Did any consideration pass for 
that mortgage? (6) Wasthe said mortgage 
validly executed, attested and registered? 
(7) Wasthe property in suit the joint pro- 
perty ofdefendants Nos. 2 and 3 or was 
defendant No. z alone the sole owner of the 
same? (8) Was defendant No. 2, karta 
of any joint family consisting of himself 
and defendant No. 3, his brother? (9) Has 
the plaintiff gut his alleged rigat, title and 
interest in the disputed properties describ- 
ed in the schedule annexed tothe plaint ? 
The learned Subordinate Judge who 
tried the suit, has stated in his judgment 
that the primary question, andin fact the 
sole question, for consideration in the suit 
was whether the properly described in 
cl. 2,Sch.1to the plaint belonged to de- 
fendants Nos. 2and3 jointly and in equal 


shares, or whether the same belonged 
exclusively to defendant No. 2 Jugal, 
alone. According to the Judge in the 


Court below, that question was the pivot 
upon which lhe entire wheel of the sub- 
sequent events totally turned. The decision 
of the Judge in the Court below was that 
the plaintiff was merely a benamidar for 
defendants Nos. “and 2,that he had never 
any possession of the property; that his 
mortgage was a fraudulent and collusive 
document, and no consideration passed 
for it and that it was merely a shield for 
protecting the properties of defendants Nos. 
9 and 3 from the attacks of their numerous 
credit-rs among whom defendant No. l's 
pedecessor, Pran Krishna Chatterjee, was 
admittedly one. The award according to 
the Judge in the Court below was vitiated 
with the same vice; and the same per- 
fidious conduct was visible throughout 
and the plaintiff was an old and probably 
also a trusted friend of defendants Nos. 2 
and 3, and so, of all persons, he was 
selected as the benamidar for saving this 
property. The plaintiff's suit was dismiss- 
ed on the ground that he had acquired no 
title on the alleged mortgage executed in 
his favour by defendant No. 2 on Sep- 
tember 10,1927. The plaintiff appealed 
to this Court. There can be no 
question that the contesting defendant 
sought to defeat the claim of the plaintiff 
on the footing that the transactions referred 
to in the plaint, on which the claim for 
relief made by the plaintiff was based, 
were benami in theirnature, and that there 
was want of consideration, so far as the 
mortgage of September 20, 1927, was con- 
cerned. The Court below has based_ its 
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decision on the conclusion arrived at by 
it, which was of the following description : 

“It was but natural that devices should have 
been adopted for protecting his properties by keep- 
ing them in the solitary nameof his brother Jugal. 
That they were really devising such means is evi- 
dent, as admittedly some properties were made 
benami in the name of Promatha’s son Dharanidhar. 
The whole affairs are brought out in their true 
colour if we further enquire into the manner in 
which the mortgage in favour of the plaintiff was 
executed in Calcutta, and also look into certain 
letters and other documents which take us to the 
very root of the entire conspiracy between the plaint- 
iff, Jugal and Promatha.” . 


The materials on the record have re- 
ceived our careful consideration ; and on 
those materials we are constrained to say 
that the decision of the Judge in the Court 


below rests on suspicion and not upon 


legal grounds established by legal testi- 
mony. The evidence on the record such 
as it is, leads to the conclusion that the 
legal proof was on the plaintiffs side. 
There might have been some indirect signs 
gathered from oral evidence leading to sus- 
picion, of which full benefit has been given 
to the contesting defendant, defendant No. 1 
in the suit. The decree passed in the suit 
for partition based on the award of the 
arbitrator to which reference has been 
made above, was never before challenged 
in any proceeding by any of the parties 
concerned. The decree based on the arbi- 
trator's award and the award itself had 
been completely given a go-by for the rea- 
sons which do not commend themselves to 
us. The decree was to be treated as one 
conclusively determining the rignts of the 
Parties to the same, unless set aside or 
proved ‘by definite evidence to be fraudulent 
or collusive. It was open tothe parties con- 
cerned to have the decree based on the 
award of the arbitrator set aside on the 
ground of fraud or any other ground known 
tolaw. That was not, however, done at any 
stage. The mortgage executed by defend- 
ant No. 2 in favour of the plaintiff and the 
decree following upon it, were challenged 
by defendant No.1 for want of considera- 
tion forthe mortgage, and the transaction 
of mortgage was characterised as collusive 
and fraudulent. It would appear that the 
transaction of mortgage was treated by the 
parties to it as bona fide ; and the inort- 
gagor, defendant No. 2, has even in the 
present litigation affirmed the transaction, 
as evidenced by his written statement filed 
in Court, to which reference has been made. 
It is somewhat difficult to appreciate the po- 
sition how a person in the position 
of defendant No. 1 could dispute the 
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payment or non-payment of consideration, 
its adequacy or inadequacy, unless it was 
established by clear and cogent evidence 
that the mortgage was-never intended or 


designed to operate as a real trans .ction 


or to affect a transfer of title ; see in this 
connection Lal Achal Ram v. Raja Kazim 
Hussain Khan (1) and Kamini Kumar Deb 
v. Durga Charan Nag 2,. 

It appears further that. all proceedings 
before the Court to which reference was 
made in detailin the plaint and some of 
which were referred toin the written state- 
ment filed by defendant No. lin the suit, 
- the decree inthe partition suit of 1917, 
the decree passed on mortgage executed 


by defendant No. 2 in favour of the plaintiff - 


passed on March 29, 1930, the claim cases 
by the son of defendant No.3, the applica- 
tion for setting aside the sale in execution 
of the decree at which-defendant No. 1 
was the purchaser, the suit instituted after 
the claim cases had been disallowed, have 
all been characterised by the trial Court as 
mere devices for saving defendant No. 3's 
property, parts of concerted action for 
shielding a transaction which was entirely 
benami in its nature. It may be taken 
to be well-established that though in cases 
of alleged benami transactions, there may 
be grounds for suspicion, the Court's de- 
cision, however, must rest not upon suspi- 
cion: See Mina Kumari Bibi v. Bijoy 
Singh Dudhuria (3:. The Courts are re- 
quired to be astute in the detection of fraud; 
they were not, however, justitied in finding 
it on grounds which did not show more 
than its possible existence. When acts of 
parties admit of a reasonable interpretation 
in favour of honesty and fair dealing, they 
should receive it ; tangible facts must be 
proved from whicha legitimate inference 
of fraudulent intent could be drawn. In 
the case before us, in addition tothe oral 
evidence of one of the witnesses for de- 
fendant No. 1, Rakhal Das Ohakravarti, 
and some letters like Exs. A-8 and A-10, 
there was no evidence on which a suspi- 
cion even could be based, if the evidence 
afforded by the deposition of the witness 
referred to above and the letters mentioned 
above could be believed. 

In our judgment, a decree in favour of 
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the plaintiff in the suit cannot be sustained 
on the present state of the record; and 
we have come to the conclusion that there 
should be a remand of the case for enabling 
the parties concerned to bring before the 
Court evidence in supportof their respec- 
tive cases, relating to the following points: 
(11) Whether the reference to arbitration, 
followed by adecree of the Court on the 
award of the arbitrator passed on February 
9, 1923, could be considered to be a part 
of a device for protecting the properties 
of defendant No. 3, by having recourse to 
eclourable and benami transactione and 
proccedings, as alleged by the plaintiff, 
(1) Whether defendant No. 1 could be 
allowed to challenge tLe mortgage of Sep- 
tember 10, 1927, executed by defendant 
No 3 in favour of the plaintiff and the 
decree following upon the same, regard 
being had to the subsequent conduct of 
the parties to the same. (8) The nature 
and effect of the possession, if any, of the 
son orsons of defendant No. 3 and the 
effect of the same on the question of benami 
as raised by defendant No. l in the suit. 
Witha view to arrive at a proper deci- 
sion on evidence, it would be open to the 
Court below to take further evidence in the 
case, both oral and documentary, and spe- 
cial attention should be given tothe case 
set out in the written statement filed in the 
suit by defendant No.2. Inthe result, the 
decision and decree of the trial Court, 
dismissing the suit of the plaintiff-appellant, 
are set aside, and the case is remitted to 
that Court for a fresh decision, keeping in 
view the position indicated in this judg- 
ment. The costs in the litigation, includ- 
ing the costs in this appeal, are to abide the 


result after remand. 


N. Case remanded. 


sy 


_ ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 30 of 1937 
Tuom AND BENNET, JJ. 
SHANKAR LAL—DEFENDANT—ÅPPELLANT 
ve TSus 


EMPEROR— RESPONDENT 

` Criminal Procedure Code (Act V of 1898), s3. 476—~ 
Suit on pro-note—Promisor producing receipts to prove 
re-payments—Court holding them to be forged— Revi- 
sion—Promisor relying on receipts—High Court, if can 
direct, under s. 476, the Registrur to make complaint 
for offences under ss. 193 and 471, Penal Code (Act 
XLV of 1860). 

Where in suit ona pro-note to support his conten- 
tion, the promisor producestwo receipts to prove re- 
payments but on the report of the handwriting expert 
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the trial Courtholds these to 
against this order the promisor files a revision in 
the High Oourt relying on those receipts, the 
High Court onfurther consideration of evidence can 
direct the Registrar to makea complaint under s. 476, 
Criminal Procedure Coda, for offence under ss. 193 and 
471, Penal Code, for these offences are also committed 
in the High Court, inasmuch as the promisor relied 
on the forged receipts in revision. Under s. 476, 
Oriminal Procedure Code, the High Court has juris- 
diction to order proceedings thereunder when the 
application in revision comes before it. Emperor v. 
Syed Khan (1), relied on 


be forgeries and 


L. P. A. against an order of Sulaiman, 
C. J., dated April 22, 1936. 

Mr. M. L. Chaturcedi, 
lant. 

Mr. Muhammad Ismail, for the Crown. ` 

Judgment. - This is an appeal against 
the order of the learned Chief Justice 
directing the Registrar of the High Court 
to make acomplaint against the applicant 
in Civil Revision No. 85 of 1935, Shankar 
Lal, for offences under ss. 193 and 47], 
Indian Penal Code to a Magistrate of the 
First Class having jurisdiction. Shankar Lal 
was the defendant in a suit filed upon the 
basis of a promissory note which was exe- 
cuted on October14, 1928. The suit was 
filed on February 5, 1934. In his defence, 
the defendant pleaded that two payments 
had been made towards the amount due 
under the promissory note, one of Rs. 400 
on July 24, 1933 and one of Rs. 250 on 
December 8, 1933 The plaintiff averred 
that no such payments had been made by 
the defendant, 
his averments in regard to these paymenis 
by the production of two receipts Ex. A 
and B, which purport to bear the signa- 
tures of the plaintif. A handwriting 
expert in the trial Court deposed that the 

signatures on Ex. A and Ex. B were foi- 


for tae Appel- 


geries. The Small Cause Court Judge who 
heard the case recorded his opinion as 
follows: 


“Handwriting expert reported on December 19, 
1934, that the receipts Exs A and B do not bear 
signatures of the plaintiff. He was cross-examined 
but was not shaken a bit. The witnesses of the 
defendant do not appear to be truthful. Consider- 
ing all the evidence on the record, I hold that 
Exs. A and B are forged documents and the allega- 
tion of the defendant that by means of these two 
receipts Rs. 650 were paid to the plaintiff is 
wholly incorrect,” 


Against the order of the Small Cause 
Court Judge the defendant filed an appli- 
cation in revision. This application came 
before the learned Chief Justice, who 
directed further inquiry in regard to the 
signature on Ex. A. The handwriting 
expert furnished a further report and upon 
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a consideration of that report and the 
entire evidence in the case, the learned 
Chief Justice came to the conclusion that 
it was expedient in the interest of justice 
that he should under s 476, Criminal Fro- 
cedure Code direct proceedings against the 
defendant. He accorgingly passed the 
order above referred to. Learned Counsel 
for the appellant contended that we should 
not proceed to-dispose of this appeal since 
the receipt Ex. A was not before us. He 
maintained that if the receipt were here, 
he would be in a position to satisfy us 
that there was no foundation for the lind- 
ing that the sigoature thereon was a 
tracing of the admitted signature of the 
plaintiff. We do not consider that thers 
is any force in his contention. We have 
to decide whether upon the evidence which 
was before the learned Chief Justice, there 
was a prima facie case for directing pru- 
ceedings under s. 476, Oriminal Procedure 
Code. We are satisfied that there was suca 
a prima facie case. There was the evidence 
of the handwriting expert in the trial Court 
and there was the report of the same 
handwriting expert which was furnished 
to this Court. Furthermore, the learned 
Chief Justice had the opportunity of com- 
paring the signatures upon the receipt with 
the admitted signature of the plaintiff. In 
these circumstances we consider that it is 
unnecessary to recall the receipt from the 
Magistrate to whom it appears to have 
been sent and that we may dispose of this 
matter. 

Learned Counsel for the appellant took 
the plea that this Court has no jurisdic- 
tion in an application in civil revision to 
order proceedings under s. 476 in respect 
of the .alleged offences under. ss. 193 and 
471, Indian Penal Code. His argument was 
that inasmuch as the offences alleged to 
have been committed have been committed 


in the Small Cause Court, the only Ovure 
-which has jurisdiction 


to direct proceed- 
ings under ss. 193 and 471, Indian Penal 
Jode is the trial Court or the Court of the 
District Judge in view of the terms of 
s 195, Criminal Procedure Code. In sup 
port of this contention learned Counsel re- 
ferred to the provisions of s. 470 A, Ori- 
minal Procedure Code. In our opinion 
there is no force in this argament. 
Offences under ss 193 and 471, Indian 
Penal Code were no doubt committed in 
the trial Court, i. e., if Exs. A and B are 
forgeries. lt cannot be contended, however, 
that these cffences were not commilted in 
this Court when the applicant relied upon 
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Ex. A.and Ex. B in his application ` in 
civil revision. Section 193 is in the following 
terms: 

“193. Whoever intentionally gives false evidence 
in any stage of a judicial proceeding or fabricates 
false evidence for the purpose of being used in any 


stage of a judicial proceeding, shull be punished 
with imprisonment, etc...” 


Assuming that Ex. A was.a forgery, it 
was relied upon by the applicant in his 
application in civil revision which is a 
stage of a judicial proceeding. It cannot 
be maintained therefore, if Ex. A is a for- 
gery, that the applicant did not commit 
an offence under s. 193, Indian Penal Code, 
in this Court. Section 471, Indian Penal 
Code is in the following terms: 

“471, Whoever fraudulently or dishonestly uses 
as genuine any document which he knows or has 
reason to believe to be a forged document, shall be 


punished in the same manner as if he had forged 
such document.” 


Clearly, the appellant “used” Ex. A in 
this Court. Learned Counsel for the appel- 
lant contended, as already observed, that 
in the present instance it was only the 
Court of the District Judge which could 
direct proceedings against the applicant in 
view of the provisions of s. 195 (3), Criminal 
Procedure Code. He referred in this con- 
nection to s. 476-A, Criminal Procedure 
Code. This section, he maintained, had the 
effect of restricting the wide terms of s. 476. 
Clearly s. 476-A was intended only to give 
the Oourt power to direct proceedings in 
respect of an cffence which had not been 
committed in a proceeding before it but 
which had been committed: in a subordi- 
nate Court where the subordinate Oourt 
had failed to take action under s. 476. The 
point in issue came for consideration in 
Emperor v. Syed Khan (1). In that case a 
Full Bench of the Court decided that 

“There was no question that s. 476 gave the 
High Court, as a superior Court, full powers to lay 
acomplaint in any and every case in which it 
appeared expedient in the ends of justice so to do, 
and that there was nothing in the Code to justify 
the contention that that power and jurisdiction 
is takan away, because m cases ofa complaint or 
on its refusal to lay a complaint by some subor- 


dinate: Court, an appeal from that order is 
allowed.” ‘ 


In our judgment the provisions of s. 476, 
Criminal Procedure (ode, are perfectly plain 
and under this section this Court has 
jurisdiction to order pr: ceedings thereunder 
as has been done by the learned Chief 
Justice when the application in revision 
came before him for consideration. It has 
heen the practice of this Court in the past 
to order such proceedings and learned 


(1) 3 R 303; 91 Ind. Cas, 36; A 1R 1925 Rang. 321; 27 
Cr. LJ 4 (F BD 


o. f. A. O. T, FIRM v. MAUNG ave (RANG. 


527 


Counsel for the appellant was unable to 
direct our attention to any case in which 
the jurisdiction of the Court to order such 
proceedings had been challenged. During 
the course of his argument, learned Counsel 
for the appellant referred to the merits of 
the case. We do not consider it necessary 
or expedient to make any pronouncement 
thereon. In the result, the appeal is dis- 
missed. On the filing of this appeal the 
Court ordered stay of proceedings. This 
order is discharged. These proceedings in 
the circumstances may, although the alleged 
offence was committed in the High Court of 
Allahabad, be continued in the Conrt of 
the Magistrate to whom complaint has been 
made pursuant to the order of the learned 
Chief Justice. We order accordingly. 


D. Appeal dismissed. 


te 


RANGOON HIGH COURT 
Civil Revision Application No. 258 of 1936 
January 5, 1937 i 
MOSELY, J. 
©. T. A. O. T. Firm—Appricant 
veTSus 


MAUNG AYE—Opposits Party 

Civil Procedure Code (Act V of 1908), O. I,r. 3 
-—-Haecution of pro-note and subsequent guarantee 
of debt, if a series of transactions —Contract Act 
(IX of 1872), s. 128—Surety guaranteeing payment 
and promising to execute new pro-note on fatlure— 
Failure to execute new pro-note— Liability of surety 
—Revision— Ruling of Chief Court by which lower 
Appellate is bound not followed— Interference in 
revision. 

The execntion .of the promissory note and the 
subsequent guarantee of the debt on that promissory 
note are a series of transactions within the meaning 
of O. I, r. 3, Civil -Procedure Code. A suit against 
the makers of a promissory note and against the 
party who has subsequently become surety for the 
payment of the amount is not multifarious. Maung 
Meik v K. A. M. Chettyar (1), relied on. 

Where on failure of the executants of a promissory 
note to pay money 4 surety guarantees the payment 
by the executants on a particular date and on 
failure promises to execute a promissory note, his 
liability is co-extensive with the principal debtors 
and when he fails to execute the new promissory 
note his liability is to pay up the old one. 

When the lower Appellate Court commits an 
illegality in the exercise of its jurisdiction in 
refusing to follow a ruling of the Chief Court by 
which it was bound, itis incumbent on the High 
Court to interfere in revision. 


C. Rev. App. from the decree of the 
Assistant District Court, Tharrawaddy, 
dated July 20, 1936. 


Mr. Basu, for tne Applicant. 

Mr. Rauf, for the Opposite Party. 

Crder.—The lower Appellate Court was 
clearly wrong in holding that the plaintiff- 
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applicant could not sue defendan: No 5, 
the present respondent, jointly with the 
first four defendants. The facts of the case 
are undisputed: a pro-note was executed in 
favour of the plaintiff firm by defendants 
Nos. 1 fo 3 and a person whose legal 
representative defendant No. 4 is. On the 
death of this person the other executants 
were unable to pay on demand, and defen- 
dant No. 5, the present respondent, made a 
promise to the plaintiff that if the executants 
could not pay by a fixed date he himself 
would pay up the money due, or if he could 
not do so, he wouid execute 2 new promis- 
sory note in lieu of the oid one. The date 
fixed was July 14,1935. No date was fixed 
for the performance of the guarantee by 
defendant No 5, but the understanding of 
course was that the promise was to -be 
implemented within a reasonable time, and 
the present suit was not filed for somes 
months afterwards. 

The trial Court gave a decree as claimed 
against all the defendants. The lower 
Appellate Court held, strangely enough, 
that a subsequent surety could not be 
joined in a suit with the co-executants of 
the promissory note sued on, a thing which 
is done everyday in the Courts of every 
country as a matter of course. It was point- 
ed out to the lower Appellate Court that 
there was a previous ruling of the Chief 
Court of this province, Maung Meik v. K. A. 
M. Chettyar (1) where it was held categori- 
cally that a suit against the makers of a 
promissory note and against the party who 
has subsequently become surety for the 
payment of the amount is not multifarious. 
The lower Appellate Court tried to disting- 
uish that case by which it was bound [Ma 
Mya v. Ma Thein (2), on the ground that 
_the law in force then was s. 28, Civil Pro- 
cedure Code, which differs from the present 
rule in force, whichis O. I, r. 3. But really 
the language of the present Code is stronger 
and more in favour of the plaintiff's right 
to sue these persons jointly than the 
language of the old Code. Section 28 of 
the Code of 15:2, was as follows : 


“All persons may be joined as defendants against 
whom the right to any relief is alleged to exist whe- 
ther jointly, severally or in the alternative in respect 
of the same matter.” 

The corresponding section of the present, 
Code of 1908 is: | 

“All personsmay be joined as defendants against 
whom any right to relief in respect of or arising out 
of the same act or transaction or series of acts or 
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transactions is alleged to exist, whether jointly, 
severally or in the alternative, where if separate 
suits were brought against such persons any common 
question of law or fact would arise.” 

It is obvious that the execution of the 
promissory note and the subsequent guar 
antee of the debt on that promissory note 
are a series of transactions within the mean- 
ing of O.I,r.3. I might point out to the 


- lower Appellate Court in view of wh2t is 


said at p. 4 of its judgment that the liability 
of the Surety is coextensive with that of 
the principal debtors, for when he fails to 
execute the new promissory note his liability 
is to pay up tke old one Ag the lower 
Appellate Court committed an illegality in 
the exercise of its jurisdiction in refusing 
to follow a ruling of the Chief Court by 
which it was bound, | must hold it incum- 
bent on this Court to interfere in revision. 
The only respondent is the surety, but then 
he was also the only appellant in tbe lower 
Appellate Court. The orders of the lower 
Appellate Court will be set aside and the 
decree of the trial Court restored with costs 
throughout: Advocate’s fee here two gold 
mohurs, | 
N. Order set aside. 


ALLAHABAD HIGH COURT 
Stamp Reference in a First Appeal. 
May 6, 1937 
Bennet, J. 

Haji MOHAMMAD IBRAHIM AND oragrs— 
DEFENDANTS--Å PpELLANTS 
VETEUS 
M. KHAN CHAND—PLAINTIPF AND aNcTruge 


—DBPFENDAN TS — RESPONDENTS. 

_ Court Fees Act (VII of 1870). s.7 (v)— Calculat- 
ing value under s 7 (v)—~Remissions of revenue in 
any particular year, tf can be considered. 

he expression “such revenue is settled “ins. 7 
(v) (è, Court Fees Act, undoubtedly refers to the 
revenue fixed at settlement and cannot referto the 
revenue less remissions in any particular year. 
Consequently, in calculating the value under a. 7 
(v); the calculation should be based on the revenue 
as fixed at settlement and remissions of revenue in 
any particular year are not to be considered. 


Mr. M. A. Aziz, for the Appellants. 
Order.--This is a Stamp Reference by 


the Taxing Officer of the following ques- 


tion : 
“Are remissions of revenue granted by the 
Government in any particular year to be con- 


sidered in caleulati ` 
cae Be hones ting the value under s. 7 (v), 
The section 
states : 
“Where the land forms an entire estate or a 


in question, s. 7 (v) (b), 


es. a 
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definite share of an estate paying ‘annual revenue 
to Government, or forms part of such an estate and 
is recorded as aforesaid, and such revenue is settled 
but not permanently—five times the revenue so 
payable,” 


The . five times has been altered by local 
kage to six times. Now the words 
to be interpreted are ‘the revenue so pay- 


able”. Grammatically the words “so payable” 


must refer to something which has gone 
before and the references to revenue are 
firstly “paying annual revenue” and second- 
ly “such revenue is ‘settled’. The latter 
mention of revenue is closest to the ex- 
pression under consideration, and by 
another rule of grammar it is the word 
which is closest which governs the clause. 
“Such revenue is settled” undoubtedly 
refers to the revenue fixed at settlement 
and cannot refer to the revenue less, remis- 
sions in any particular year. The system 
of settlement in this Province outside the 
permanently settled area is that settle- 
ments of land revenue are made for a 
period of 30 or 50 years and during that 
period there is a fixed land revenue. At 
intervals in agricultural calamities Govern- 
ment may either suspend revenue for a 
period and collect it afterwards in a later 
kist or in the following year, or Govern- 
‘ment may remit part of the revenue which 
is so suspended. The order for suspension 
always comes first and the order for 
remission comes afterwards. In the case 
of remission for any particular year the 
order for remission is seldom communicated 
until after a lapse of a considerable period 
The argument of the. learned Counsel Mr. 
Aziz who objects to the interpretation of the 
Taxing Officer is that the calculation under 
this ‘section should be made on the reve- 

nue for any particular.year after deducting 
the revenue remitted. Now this, system 
would result in obscurity during the 
greater part of a year for which there was 
‘remission because, as pointed out already, 
Suspension comes ‘first and after a consider- 
able interval remission is orderd. Noone 
would know during the greater part of the 
year during which suits would. be filed as 
to whatwas the amount of revenue which 
would be the balance after the ultimate 
orders for remission were received and ‘it 
would be impossible for the Taxing Officers 
to know what stamp duty shall be, paid. 
The suggested system, therefore, is quite 
impractical. Moreover, as pointed out, 
there is nothing in the section to indicate 
that the meaning, desired could be, placed 
on, itpand the grammatical meanirg.is that 
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the revenue fixed at aa a be 
taken for the calculation. 

A third point is that though remissions 
have been made from time to time over 
the last century no one has ever raised 
such a point under the Court Fees Act, 
Act VII of 1870, which has now been in 
force for.67 years, and there is no ruling 
in favour of the ‘applicant. For these 
reasons I consider that the Taxing Officer 
was correct and I hold that remissions of 
revenue in any particular year are not to 
be considered in calculating the value under 
s. 7 (v), Court Fees Act, and’ that that 
calculation should be based on the revenue 
as fixed at settlement. The applicant is 
allowed time till August 8, 1937, to deposit 
the balance of the court- fee. 

D. Reference answered 

in the negative. 


a a 


RANGOON HIGH COURT 
Criminal Appeal No. 247 of 1937 
March 23, 1937 
Ba U anp Spargo, Jd. 

NGA TIN— APPELLANT 
versus. 
EMPEROR— RESPONDENT . 
Evidence Act (I of 1872), s. 122—Consent to give 
evidence, if can be implied. 
“Under s.* 122; Evidence Act, the consent to the 
evidence ‘being given cannot be implied. It is in- 
cumbent upon'-the Oourt to ask the party against 
whom the’ evidence is to be given whether he or sh 
would consent to the evidence being given and not, 
to admit it unless such consent is given. Nawab 
Howladar v. Emperor (1), Fatima v. Emperor (2) 
= pihen Das v.. Emperor (3), referred to. [p. 534 
co i 


"Or. A. from, an order of the Additional 
Sessions Judge, Magwe, dated February 
13, 1937. ` 

Mr. Rasool for Mr. Rauf, 
Appellant, | 

Mr. Tun Byu, for the Crown. 

Spargo, J.—This is an appeal against 
conviction and sentence of death passed by 
the. Additional Sage Judge, Magwe, for 
an offence under -302, Indian Penal 
Code. On the mgh: of November 17, 1936; 
a man called San Maung was on kin duty 
together with another man called San Kyi 
in a hut provided for that purpose at Meza- 
ligon village in the Magwe District. Earlier 
in the.evening there was a third man with 
them named San Pe but he bad returned 
home because his. child was sick. About 
midnight San Kyi-woke up on hearing 
some sounds and when he flashed his torch 
he found that San Maung had received'a 
da cut onthe front part of his neck and 
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was dead. The body reached Taung- 
dwingyi hospital the came evening, and the 
post mortem examination showed that the 
injury had cut the carotid artery, jugular 
veins and the fourth cervical vertebrae and 
had severed the spinal cord. The injury 
was sufficient in the ordinary course of 


nature to cause death and death was due 
to shock and kæmorrhage. 


The evidence against the appellant 
consisted of a statement made by his wife 
Ma Sein May to the effect that on the 
night in question about midnight he woke 
her up and made a statement to her. In 
addition to this there was found in his 
house a loongyt with some small blood- 
stains on it, and it is said that on ` the 
evening in question he visited the hut 
where the murder was committed, but 
that-was about 7or8p. mM. The suggestion 
in respect of this alleged visit to the hut 
was that it was paid in order that the 
appellant. might satisfy himself that the 
deceased was there and. that he could 
safely be attacked with a knife. We were 
referred to many points in the evidence 
of the wife Ma Sein May with the object 
of showing that her evidence was not reli- 
able. -For example, Ma Sein May said in 
examination-in-chief : _ 

“On that night when accused woke me up, I saw 
exhibit da inside sheath under the mat of our 
bed. On that night he did not ask me to hide the 
da. As the da was between the bamboo flooring 


Ywagaung did not find the exhibit da though he 
looked under the mat.” 


n she was examined by the Court she 
said : 

“The lamp was not lighted when he woke me up 
about midnight. But I heard the sound to his 
putting the da under our bed.” 

Again, in her examination-in-chief Ma 
Sein May said : , 


“On the same day (that is, the day after the 
murder), about soonganwin time, Ko Tin asked 
me to go and hide exhibit da inside exhibit sheath 
(shown) in the Yo oast of my house.” 


This was compared with her statement 
to the Ywagaung, Ex. G, at p. 46, where 
she said that her husband Ko Tin asked 
her “to conceal the said da at a suitable 
place.” Further it is pointed out that in 
her evidence she says that she went and 
asked Daw Khine, Tun Hla and Ma E 
where she should hide the knife and it is 
suggested that this is incredible. It is 
pointed out that Tun Hlaand Daw Khine 
denied that she asked their advice at all 
and Ma E says that she did not know 
what knife it was that was referred to. 
There was a number of other minor points 
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of difficulty about her deposition and it 
was suggested that Ma Sein May kad made 
up her evidence against Maung Tin because 
she wanted to get rid of him. She had 
heard as she admits that Maung ‘Tin had 
threatened that he would kill her when he 
came out of jail. She says that she heard 
about this about 14 or 15 days after his 
arrest and it was about 8 days later that 
she told her story’and produced the knife. 
It is clear that Ma Sein May, is nota 
woman of very good character. She admits 
that she lived with Maung Pauk Sa Gyi 
for about six months and then they sepa- 
rated and she lived with Chin Maung Tin for | 
about 20 days and then he separated from 
her. There had been some quarrels between 
Maung Tin and Ma Sein May and the 
Ywagaung Maung Aung Kyaw Zan says 
that ahout a month before this case Maung 
Tin came and told him that he wanted to 
divorcee Ma Sein May. Three months 
before that Ma Sein May went to him and 
reported to him that she wanted to divorce 
Maung Tin for bealing her. Maung San 
Tun said that he lived opposite Maung 
Tin and his wife and they sometime quarrel- 
ed and shouted and abused each other. 
Maung Tun Hla, forthe defence, said that 
they used to quarrel about once or twice a 
month and once last Tawthalin (about 
September) this witness saw Maung Tin 
beat Ma Sein May with a split bamboo 
two or three times. Ma Sein May had told 
him two or three times that she wanted 
to divorce Maung Tin. a 


It is thus clear that the evidence given 
by Ma Sein May against Maung Tin must 
be received with great caution. It is an 
extraordinary story and no reason has been 
put forward to suggest why Maung Tin 
should make a statement to her incrimi- 


nating himself, especially as she was appa- 


rently asleep when he came in unobserved 
and he had to wake her up. But even 
supposing that he did make such a state- 
ment, Ma Sein May admits that Maung 
Tin is herhusband. They therefore satisfy 
the definition of persons to whom s. 122, 
Evidence Act, applies in that they are 
persons who are married. Under s. 122, 
Evidence Act, no person shall be permitted 
to disclose any communication made to 
him during marriage by any person to 
whom he is married unless the person who 
made it or his representative-in interest 
consents except in certain cases which 
have no application here. This section 
was applied in Nawab Howladar YV, Em- 
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peror (1), at p. 894* where it is said: 

“The prohibition enacted by section rests on 
no technicality that can be waived at will, but is 
founded on a principle of high import which no 
Court is entitled to relax.” , 


That was a case in which it was alleged 
that murders had been committed by a 
party of persons consisting of one Hamju 
and others. Hamju, a few days after the 
murders committed suicide leaving a widow 
Jaytun Bibi, and it was said that before 
he committed suicide, Hamju made certain 
Statements to his wife Jaytun implicating 
certain persons in the murders. It was 
held that Jaytun’s disclosure of Hamju’s 
communications must be excluded from 
consideration in virtue of s. 122, Evidence 
Act. In Fatima v. Emperor 15. Or. L. J. 
613 (2), a woman's husband gave evidence 
of a confession which was said to have 
been made by the woman to him alone 
and it was held that the evidence 
was inadmissible in view of s. 122, 
Evidence Act. l 
` It is therefore clear that Ma Shin May’s 
evidence concerning the alleged statement 
made to her by Maung Tin was inadmissi- 
ble and it makes no difference that no 
objection was raised at the trial to the 
‘reception of the evidence: see Bishen 
Das v. Emperor, 19 Ind. Oas. 1004 (3). 
The consent to the evidence being given 
cannot be implied. It is incumbent 
upon the Court to ask the party against 
‘whom ‘the evidence is to be given whether 
he or she would’ consent to the evidence 
being given and not to admit it unless such 
consent is given. But it is suggested that 
Ma Sein May’s evidence proves at least 
that on the night in question Maung Tin 
came home and hid a knife under the bed 
and it is suggested that this fact should 

étaken into consideration together with 
the blood-stained loongyi and Maung Tin’s 
various explanations and an inference of 
guilt be drawn from them. I have given 
reasons above for doubting Ma Sein May's 
evidence. The blood-stains on the loongyi 
were very small. Maung Aung Kyaw Zan 
said that there were four red stains, the 
largest being about the size ofa pice and 
one was about the size of a tamarind seed 
and two were about the size of a sesamum 
seed. It is possible but not very likely 
that such stains would be on the loongyi 
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of the man who inflicted the wound which 
killed Maung San Maung. But it is much 
more likely that if the man caused such a 
wound, there would be a great deal of 
spattering of blood and that if stains were 
on his leongyi they would be much larger 
than those stains. Asto his explanations, 
it is clear that he has said one thing at 
one time and another thing at another 
time but that may be due to panic. As 
Mr. Rasool for the appellant argued, it may 
be that a man who is suddenly confronted 
with blood-stains on his loongyi may think 
that he can stave off further inquiry by 
giving the first explanation that comes into 
his head and the falsity of this explana- 
tion may still be consistent with bis 
As to his visit to the hut where 
watch was being kept that night, if is 
proved that a number of people visited the 
hut and I do not think that any conclusion 
can be placed upon it. I am of opinion 
that the offence is not proved against the 
appellant and I would, therefore, set aside 
the. conviction and sentence and order that 
he be acquitted. 

Ba U, J.—I agree that this appeal should 
be allowed. If the evidence of Ma Sein May 
regarding the admission alleged to have 
been made to her by her husband is held 
to be inadmissible in evidence, there is 
nothing on the record to connect the appel- 
lant with the crime in question, except his 
blood-stained loongyt. The blood-stained 
loongyt in itself does not prove anything 
definite; it may raise only a suspicicn 
against the appellant. The question is 
therefore whether the evidence of Ma Sein 
May is admissible in evidence. I have no 
doubt in my mind thatit is inadmissible, 
under s. 122, Evidence Act. The said 
section clearly lays down that no person 
shall be compelled to disclose any com- 
munication made to him during marriage 
by ‘any person to whom he is or has been 
married, unless the person who made it, 
or his representative-in-interest consents. 
The prohibition is based on the ground 
that the admission of suèh testimony, to 
use the words of the learned author of 
“Taylor on Evidence,” ~ 
“would have a powerful tendency to disturb the 
peace of families to promote domestic broils, and 
to weaken, if not to destroy the feeling of mutual 


confidence, which is the most enduring solace of 
married life.” 


In the present case there is nothing on 
the record to show that the appellant gave - 
consent to his wife, Ma Sein May, giving 
evidence of what he is alleged to have 
admitted to her, Her evidence must there- 
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fore, be excluded, and if it js excluded, 
there is, as I have said, nothing on the 


‘record to prove the guilt of the appellant. 
D. Conviction set aside. 


ee ee 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 11 of 1936 
SULAIMAN, O. J. AND BENNET, J. 
April 2, 1937 
SECRETARY cr STATE— 
i ae 


Figu DAULAT RAM- MAKHAN LAL— 
OPPOSITE Party 

Railways Act (£X of 1890), s. 77—Suit for com- 
pensation for non-delivery or misdelivery of goods— 
Notice under 8. 17, if necessary. 

No notice as, required by 8.77, Railways Act, is 
necessary for a suit against a Railway Company 
for compensation for non-delivery or misdelivery of 
certain goods consigned to it, asthe suit is not one 
for loss, destruction or deterioration, 


O. R. App. from an order of the Judge, 
Small Cause Court, Agra, dated September 
30, 1935. 


Mr. Muhammad Ismail, for the 
cant. 

Mr. S. N. Seth, for the Opposite Party. 

Order.—This, is a civil revision by 
defendant. No, 2, the Secretary of State for 
India in Council through the agent ‘of the 
G.I. P. Railway, against a Small Cause 
Court decree for Rs. 191-8 0 damages in 
favour of the plaintiff for misdelivery of 
certain steel sleepers. The facts are that 
on July 19, 1932 four, narrow-guage 
“wagons ‘were consigned by one consignor 
to the same consignee, the consignee being 
Fahimuddin, in Belaganj. The wagons 
were consigned from a nalrow-guage sta- 
‘tion called’ Ulindakonda on the Nizam’s 
Guaranteed State Railway. and -the con- 
signment was to Belaganj, a broad-guage 
‘station on the G. I. P. Railway at Agra, 
From the narrow-guage to the broad guage 
it was necessary that there should be 
transhipment at Secunderabad, and the 
four Narrow-guage wagons were put into 
two broad guage-wagons. These two broad- 
guage wagons arrived at Agra on the 
same date and a notice was issued to the 
consignee to take delivery. In accordance 
with that notice the consignee endorsed 
the four Railway receipts with his name. 
He did not signa transfer of the right to 
Teceive the goods to any one else, auch as 
is mentioned i in the Explanation to s. 137, 
Transfer of Property Act, but it is claimed 
that by. a private’ arrangement he had 


Appli- 
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transferred two.of the wagons to the, present 
plaintiff and two of the wagons to one Nemi 
Chand. The delivery of one wagon, 
E. I. R. wagon No. 280 /5, was taken by à 

delivery agent Ram Chand on beh uf of 
Nemi ae ne in this wagon there was 


i.e et 


steel T Afier this 

same transport agent. Ram ‘Chand on 
October 25, 1932, took delivery of the other 
wagon, G. I. P. “wagon No. 9822. This 
contained slightly less than two nartow- 
guage wagon loads of the ‘sleepers. This 
delivery was taken by Ram Chand who 
made over these goods. Lo the plaintiff. Ag 
the plaintiff received some 2 tons and 12 
cwt. of steel sleépers less than two. narrow- 
guage wagon loads of 327 maunds each, ihe 
plaintiff has brought this suit for” the 
difference. The case has been ‘argued 
before us on various grounds. One ‘of 
It was ` ad- 
mitted by learned Counsel ` on ‘each side 
that the correct article of the Timitation 
Act to.apply, is Art. 31 which is for’ suits 
against a carrier for compensation ‘for 
non-delivery ` or delay in delivering goods 
and the period is one year from the time 
when the’ goods had tọ be delivered. 
Judging by this criterion, however, as the 
goods were actually delivered to the agent 
of the plaintiff on October 25, 1932: and the 


suit was brought within one ‘year, on 
October 24, 1933, the suit is within 
time. We consider that it is correct ‘to 


apply this Article and not Art. 48° which 
allows a period of three years for specific 
movable properties lost, ete. 

The next question which arises is in 
regard to notice. No notice was . given 
in’ this case and the learned Government 
Advccate contended that notice was Te- 
quired. Unders. 77, Railways Act, 1X of 
1890, notice is required in the case of a 
claim for compensation for loss, destrug¢: 
tion or deterioration of goods. The present 


claim, however, is one for non-delivery 
or misdelivery and is not one for logs, 
and we are satisfied that no notice was 


necessary in the present case although 
the rulings are somewhat conflicting on the 
point. The remaining question which is 
argued is whether on the facts found by 
the lower Court the lower Court was cor- 
rect in granting adecree for damages to 
the plaintiff for non-delivery or misdeli- 
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very. Now the consignments were all 
made tothe same consignee Fahimuddin 
and Fahimuddin signed the four railway 
receipis with his name. This ‘signature 
indicates thathe was the person to whom 
delivery was to be made. There was 
nothing whatever to indicate to the rail- 
way company that Fahimuddin had ‘trahs- 
fe:red his rights in two of the original 
wagon loads to one person and in two ot 
the-original wagon loads to another per- 
soo. There is no finding that this matter 
was at all brought to the notice of the rail- 
way.. company and we ‘cannot consider 
that the railway compiny was in any 
way negligent in handing over the whole 
of the two broad-guage wagons on these 
four receipts bearing the endorsement of 
the name of the consignee Fahimuddin. 
We think that the lower Uourt was wrong 
in considering that it was necessary that 
the railway company should ‘go into the 
question ofwhether any transfers had or 
had not been made. There was nothing to 
indicate this point and there was tiò 
negligence shown. For thése reasons we 
allow this revision and we set aside the 
decree of the lower Gourtand we dismiss 
the suit of the plaintiff with costs in both 
Courts. _ 
D. Revision allowed. 
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MADRAS H IGH COURT 
Letters Patent Appeal No. 89 of 1936 
November 10, 1936 
V ARADAOHARIAR AND HORWILL, JJ. 
KOTTA VENKATARAJUGARU 
~~A PPELLANT 

. versus 
Sri Raja Sahib Maherban-i- Dostan 
Sri RAJA RAVU KUMARA 
MAUIPATHI SURYA RAO BAHADUR 
GARU SIRDAR RAJ AMUNDRI 
SIRKAR anp MAHARAJA of 
PITTAPURAM AND cragrs— 


ae RESPONDENTE 

: Civil Procedure Code (Act V’ of 1908), 0. XLI, 
r. :19—Application to set-aside order ‘of dismissal 
for .-default—Considerations—Non-appearance due 
to default :of Counsel—Considerations to be observed 
by. Court- Co-operation of Bar solacited. 

„In dealing with applications ‘to set aside an order 
of dismissal ‘for default, the Court has to consider 
the .position’of the party concerned rather than the 
conduct ofthe members of ‘the bar, though it may 
sometimes be difficult to dissociate!the one fromthe 
other. As regards the -position of the Party, ‘a 
litigant ‘should not be deprived of hearing unless 
there ‘has been sométhing equivalent -to misconduct 
or gross negligence on his ipart or something which 
fannotbe set Tightly. his ‘being ‘ordered to ‘pay 
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costs ; where the non-appearance is due to the de- 
fault of the Counsel engaged in the case, a similar 
consideration will mutatis mutandis be applicable, 
when the Court bas to decide whether there was 
sufficient cause for the non-appearance ofthe party 
or of his Counsel. This consideration is all the 
more weighty when dealing with cases of default 
in appearance before the High Court, because if may 
sometimes happen that the party is not present 
here at all, having entrusted his cage to Counsel, 
Tt ‘will be unmerited hardship if the party's inter- 
ests should be irreparably prejudiced by reason of 
every default on the part ofthe Counsel. Aruna- 
chala Aiyar v. Subbaramaniah (1) and Ajai Verma 
v. Baldeo Prasad (2), relied on. . 

Dictum,—Every endeavour is expected to be made 
to maintain, and if possible, improve upon the tradi- 
tions of cordiality between the Bench and the bar 
and that no endeavour will be lecking on the part 
of the members of the bar to facilitate the disposal 
of work before the Court as far as possible. 
Abdul Aziz v. Punjab National Bank, Ltd. (3), re- 
ferred to. ne 

L. P.A. against the order of Mr. Jus- 
tice Cornish, dated August 14, 1936, and 
made in O. M. P. No. 2676 of 1936, petition 
for setting aside the order of dismissal for 
default and to restore S. A. No. 848 of 
1932, preferred to the High Court against 
the decree of the District Court, East 
Godaveri at Rajamundry in -A. 8. No. 81 
of 1930 (Land Suit No. 2 of 1930 on the 
file of the Court of the Deputy Collector's 
Court of Cocanada Headquarters Divi- 
sion). l l 
i Mr. V. Suryanarayana, for the Appel- 
ant. 

The Government Advocate, for the Res- 
pondent. 


Varadacharlar, J.—This Lettters Patent 
Appeal has been preferred against an order 


‘of Cornish, J., refusing to restore S. A. No. 


848 of 1932. which was dismissed under 
O. XLI, r. 17, Civil Procedure Code, as the 
appellant’s Counsel did not appear when 
the case was called. In support of the ap- 
plication a verified petition has been file 
by the Counsel engaged in the case and it 
is there stated that at the time the second 
appeal came on before our learned brother, 
the Counsel was actually engaged in 
arguing a case before another Division 
Bench, that he did not make other argu- 
ments for the second appeal because he 
expected the case before the Division Bench 
to ‘be over earlier but that to meet all 
contingencies he had asked a representa- 
tive to be madéto our learned brother if 


the case'should be reached earlier, that 
he was actually engaged before another 


Bench and'that ‘he weuld be before Cor- 


Dish,J.,in afew minutes. 


When the matter came on before us on à 
previous occasion, a question had been 
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raised. by the office whether the appeal was 
competent without leave granted by the 
Judge himself. Mr Surayanarayana main- 
tained that as this was n-t an order relat- 
ing to the Appellate decree itself, no leave 
was necessary under the terms of cl. 15 of 
the Letters Patent. Butas the point was 
not free from doubt, we preferred to allow 
the case tostand over io enable Mr. Sur- 
yanarayana to apply to Mr. Cornish, J.s 
himself for leave. Leave has since been 
obtained. 

We think it proper to refer here tothe 
observations made by the learned Judge 
at the time that he granted leave because 
these observations makeit clear that while 
it might be true that Mr. Suryanarayana had 
made proper arrangements for his difficulty 
being represented to the learned Judge, 
there was some mistake in carrying out 
these instructions so that the learned 
Judge was not properly informed of the 
exact situation. His observations leave 
little doubt in our mind that if only the 
matter had been properly placed before the 
learned Judge, this unfortunate situation 
would not have arisen. 

The application was not opposed even 
before the learned Judge; and before us 
it has been very fairly stated, on behalf of 
the respondents that they donot oppose 
the appeal. In these circumstances, we 
have less difficulty in dealing with the mat- 
ter than we should otherwise have. We 
would only point out that in dealing with 
applications of this kind, the Court has to 
consider the position of the party concern- 
ed rather than the’ conduct of the members 
of the bar, though it may sometimes be 
difficult to dissociate the one from the other. 
As regards the position cf the party it 
was observed in Arunachala Aiyar v. Sub- 
ramaniah (1) that a litigant should not be 
deprived of hearing unless there has been 
something equivalent to misconduct or 
gross negligence on his part or something 
which cannot be set rightly his being 
ordered to pay costs; where the non-ap- 
pearance is due tothe default of the Coun- 
sel engaged in the case, a similar conside- 
ration will mutatis mutandis be applicable, 
when the Court has to decide where there 
was sufficient cause for {he non appearance 
of the party or of his Counsel. This con- 
sideration is all the more weighty when 
dealing with cases of default in appearance 
before this Court, because it may sometimes 

(1) 46 M 60; 68 Ind. Cas. 971; (1922) M WN 600; 


31M LT 257; 16L W 583; 43 
1923 Mad. 63. T E seat oe 
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happen that the party is not present here 
at all, having entrusted his case to 
Counsel here (cf Ajai Verma v. Baldeo 
Prasad (2). It will be unmerited hardship 
if the party's interest should be  irrepa- 
rably prejudiced by reason of every default 
onthe part of the Counsel. 

from the point of view of the duty of the 
members of the bar, we have no doubt, 
that every. endeavour will be made to 
maintain, and if possible, improve upon 
the traditions of cordiality between the 
Bench andthe bar and that no endeavour 
will be lacking on the part of the members 
of the bar to facilitate the disposal of work 
before the Court as far as possible. In 
this view we strongly commendto the pro- 
fession the remarks made by Oornish, J., 
in his note. It is difficuit to lay down 
any general rule as to what will consti- 
tute ‘sufficient cause’ for non-appearance in 
eases of default of appearance by Coun- 
sel engaged in acase. The observations 
of Jai bal, J., in Abdul Aziz v. Punjab 
National Bank, Ltd.(3) seem to us, if we may 
say 0, tolay down asafe guide in matters 
of this kind. With these remarks we allow 
the appeal and direct the restoration of 
Second Appsaal No. 848 of 1932. There 
will be no order as to costs either in the 
Letters Patent Appeal or in the application 
before Cornish, J. 

AwN. Appeal allowed. 

(2) 52 A 536; 197 Ind. Cas. 523; AIR1930 Al. 
917; (1930) A Ld 632; Ind. Rul. (1930) All. 923. 


(3) 10 Lah, 570 at pp. 578 & 579; LL14 Ind. Cas. 76; 
A I R 1929 Lah. 96. 





ALLAHABAD HIGH GOURT. 
Criminal Revision Application No. 1033 
of 1936 
April 29, 1937 

- Ganea Nata, J. 
ANKARAJU SUBBARAYA—APPLIOCANT 
| versus 
BATUK PRASAD— COMPLAINANT 

Penal Code (Act XLV of 1860), ss. 499, 500— Well 
defined class defamed — Every member can file 
complaint—In other cases complainant must satisfy 
that imputation is against him—Tort--Defamatvon. 

Tf a well-defined class is defamed, each and every 
member of that classcan file a complaint. In other 
cases the defamatory words must refer tosome as- 
certained andascertainable person and that person 
must be the complainant. Where the words reflect 
on each and every member of a certain number or 
class, each or all can sue. If the words reflect im- 
partially on either A or B, or on some one of a certain 
number or clase, and there is nothing to show which 
one wasmeant, noone can sue, If a person complaing 
that he has been defamed as a member of a Glass, he 


must satisfy the Court that the imputation is against 
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_him perscenally and he is the person aimed at before 
-hecan maintain a prosecution for defamation. 
Partap Chandra Guha v. Emperor (1), relied on. 


Or. Rev. App. from an order of the Ses- 
pi Judge, Benares, dated November 7, 
6. 
Mr. S. N. Katju, for the Applicant. 
Mr. K. D. Malaviya, for the Complainant. 
.- The Assistant Government Advocate, for 
the Crown. 


Order.—This is an application in revi- 
sion by Pt. Ankaraju Subbaraya against 
the order of the learned Sessions Judge of 
Benares getting aside the order of dismissal 
of the opposite party's (complainant's) 
complaint by the learned trial Magistrate 
and sending back the case for further 
enquiry into the complaint. A complaint 
was filed under s. 500, Indian Penal Code, 
by Batuk Prasad against the applicant. 
Evidence was produced by the applicant 
and thereafter the learned trial Magistrate 
came to the conelusion that the complain- 
ant was not an aggrieved person and he 
could not file the complaint. The com- 
plaint was based on certain passages con- 
tained in a leaflet published by the appli- 
cant. In that leaflet a` reference was made 
to the deception of the pilgrims by the 
Ganga Putras, “who called themselves 
Brahmins”. Reference was also made to 
certain shashtras and shlokas therein which 
referred tothe origin of the Ganga Putras. 
At another place areference. was made to 
Ganga Putras who were ‘non-Brahmins’. 
The case for the prosecution was that the 
complainant was a Ganga Putra, that he 
was a Brahmin and that he was defamed 
by the leaflet. There can be no question 
as regards the law point. If a well-defined 
class is defamed, each and every member 
of tbat class can file a complaint. In other 
cases the defamatory words must refer to 
Some ascertained and ascertainable person 
and that person must be the complainant. 
Where the words reflect on each and every 
member of a certain number or class, each 
or all can sue. If the words reflect 
impartially on either A or B, or on some- 
one of a certain number or class, and there 
is nothing to show which one was meant, 
no one can sue: Odgers on Libel aud 
Slander, Ed 6, pp 123 and 124. ‘If there 
had been only one and one class of people 
known by the name of Ganga Putras and 
if that class consisied of no one else except 
Brahmins, the complainant might have 
urged that he was defamed. As appears 
from the evidence of the complainant him- 
self, there is a caste known-as Ganga 
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Putras which has been described in the 
shashtras, to some of the shlokas of which 
a reference has been made in the leaflet 
itself. There is another class of persons 
who are Brahmins and who earn their 
livelihood by getting dans or charitable 
gifts from the pilgrims on the banks of the 
Ganges at Benares. Pt. Vidyadhayi 
(P. W. No. 2) has depssed: 

“In shlokas 99, 100 and 107 of 10th Adhyaya of 
Brahma Vivarta, the origin of Ganga Putras is given 
as illegitimate childrenof illegitimate parents. The 
complainant is not a Ganga Putra in this sense, 
The complainant is called a Ganga Putra as they 
derive their livelihood from Ganga and simply denotes 
their profession. The shloka referred to above is 
about division of caste and the designation of com- 
plainant as Ganga Putra does not denote caste. 
The Ganga Putras in the Brahma Vivarta denotes a 
sub-division of chandatla.’ 

Another witness Pt. Madan Mohan Shastri 
(P. W. No. 3) has deposed : 

“I know all prominent Ganga Putras of Benares, 
I know Dau. He is a Ganga Putra and we can 
dine with him. These are known as Ganga Putras 
because they take gifts (dan) at Ganga tir. The 
107th shloka means that Ganga Putra is born at 
Ganga tir.” 

The third witness Pt Purna Ohandra 
Achari (P. W. No. 4) has deposed : 

“The 99th and following shlokas of Brahm Vivarta 
refer toa special caete and those of here are so called 
owing to their profession.” 

- It would thus appear that there is a 
class of péople whose caste is Ganga 
Putras, and there is also another class of 
people who do not belong to the caste of 
Ganga Putras but who are called Ganga 
Putras because they earn their livelihood 
from performing service at the banks of 
the Ganges. The leaflet clearly relates 
to the Ganga Putras who call themselves 
Brahmins and whoare not Brahmins and 
who are not entitled tothe charitable gifts 
from the pilgrims. The fact that a reference 
has been made in the leaflet to Brahma 
Vivarta which deals with the class of people 
whose caste is Ganga Putra make it clear 
that the leaflet applied to that class of 
people whose caste was Ganga Putras and 
who were not Brahmins but who called 
themselves Brahmins and who deceived the 
pilgrims by getting gifts from them as 
Brahmins. The complainant does not come 
within this category, If a person com- 
plains that he has been defamed as a 
member of a class, he must satisfy the 
Court that the imputation is against him 
personally and he is the person aimed at 
before he can maintain a prosecution for 
defamation: Pratap Chandra Guha v. 
Emperor (1). The learned trial Magistrate 

(1) AIR 1925 Cal. 1121; 90 Ind, Cas, 387; 26 Cr. L 

J 1539; 29 O W N 904; 42 OL J 178. 
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was right in holding that the complainant 
has no cause of action for this complaint. 
The case relied on by the learned Sessions 
Judge does not apply to this case as the 
observations made above would show.” That 
case related to a well-defined group of 
persons to which the complainants belonged. 
It is, therefore, ordered that the applica- 
tion be allowed and the order of the learned 
Sessions Judge be set aside. , | 

D. Appiication allowed. 





BOMBAY HIGH COURT 
Civil Appeal No, 59 of 1934 
> September 9, 1936 
N. J. Wania anp Wassoopew, JJ. 
H. H. DARBAR ALABHAI VAJSURBHAI 
AND OTSERS—PLAINTIFFS—A PPELLANTS 
.. versus 
BHURA BHAYA AND OTHERS — 
Gujarat Talukd ae vey s 
, Gujarat Talukdar's Act (Bom. : , 
~ District Judge's kase ie Sand pora 


if lies—Civil Procedure Code (Act 
Ô. XXII : 


amendment and permit appellant to add legal repre- 
sentatives—Respondent dying during pendency of 
appeal—Legal representatives not brought on record 
within time—Delay due to ignorance of appellant's 
agent to keep watch over all the numerous respond- 
ents—Held, suficient reason to set aside abatement. 


ordinary suit, 
is subject to 
Jamsang Deva- 
” i followed, dictum in 
Amarsangjt Dungarji v. Deepsingi Pawobhai (2) 
angoon Botatoun 
Co. v. The Collector, Rangoon (5), exp lmined. (p. 538, 


It isno part of the appellants’ duty totake the 
necessary steps to carry out the Court's order for 
the substitution of the names of the heirs of the 
deceased respondents who are properly served with 
notices in order to correct the record of the Court 
in terms ofits order. That is a ministerial fune- 
tion which the Court's establishment is charged to 
perform, If it is not performed or neglected, the 
oe would not lie with the appellants, Lp. 541, col. 


Where itis intended to make a party ‘to the 
orjginal proceedings, a party to the appeal and the 
appeal against him is barred by time the question 
whether the interest of the party proposed to be 
added still suivivesin the appeal, must depend on 
the nature of the litigation, the decree passed, the 
subject-matter of the appeal, and the effect of the 
decision in appeal in ‘their absence. Chokalingam, 
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nro. 
vo v. Seethai Ache (15), explained. [p. 542, col 


The Court need not make an express order of 
abatement. An abatement of a suit or an appeal is 
an automatic process Gujrati v. Sital Missir (l), 
held overruled by Churya v. Baneshwar (11) and 
a tae v. Shivajirao (12). followed. [p. 541, col. 


The Oourt ought to act in a manner which would 

prevent injustice being done to either side and in 
case of an appeal presented against a dead person 
and: it has abated, the Court can allow the amend- 
ment and permit the appellant to add the legal 
representatives of the deceased, where such a course 
would result in preventing injustice being done. 
Veerappan Chetty v. Tindal Ponnen (13), dissented 
from, Gopala Kristnayya v. Lakshmana Rao (14) 
followed. |p. 542, col. 1.] 
_. Held, that the fact that the delay in substituting 
the heirs of the respondent who died during pen- 
dency ofappeal, was due to the ignorance of the 
appellant's agent who having regard to the number 
of respondents could not properly keep a more 
efficient watch on them, was sufficient reason to set 
aside the abatement. [p. 542, cols. 1 & 2.) 

. A. from an order of the District 
Judge, Ahmedabad, in Miscellaneous Appli- 
cation No. 254 of 1932. 

Messrs. G. N. Thakor and H. M. Choksi, 
for the Appellants. 

Messrs. J. C. Shah, 
Nos. 1, 8, 10 and 4?. 

Wassoodew, J.—The facts giving rise 
to this appeal, so far as a statement 
thereof is necessary for the present pur- 
pose, are these, The appellants who were 
talukdari estate in the 
District of Ahmedabad filed a suit in 1900 
to obtain a declaration regarding their 
title to a share in that estate in a Civil 
Court. That title was confirmed by the 
High Court on August 6, 1907, The 
provisions of the Gujarat Talukdars Act 
(Bom. VI of 1888) regulated the procedure 
in regard to the partition of the estate, 
and the appellants therefore applied in 
1916 to the Talukdari Settlement Officer 
for the separation of their share in the 
said estate. To that petition there were 


for Respondents 


numerous parties, the persons interested 


in the estate being not less than 65. 
They were, therefore, impleaded before 
the said officer for the purpose of effect- 
ing a partition. In course of time, before 
the application was decided some of them 
died, but through inadvertence the names 
of tbeir legal representatives were not 
brought on the reeord. In consequence, 
the Talukdari Settlement Officer dismissed 
the application in 1923. An appeal was 
taken to the District Court under the 
provisions ef s, 16, Gujarat Talukdar's Act, 
and the District Judge on January ll, 
1926, reversed the order of the Talukdari 
Settlement Officer ard directed the heirs 
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of the deceased respondents to be put on 
the record and the partitidn proceeded 
with. Upon that order, the matter was 
taken up by the First Olass Subordi- 
nate Judge ‘of Ahmedabad who had 
been appointed by the Local Govern- 
ment as ‘Talukdari Settlement Officer. 
On the grcund of convenience the en- 
quiry was transferred to the Court of the 
Subordinate Judge of Dhandhuka who 
was also a Taiukdari Settlement Officer. 
Aftér necessary formalities, several issu-s 
were raised for determination before that 
officer, all of which except one were 
decided in favour of the appellants on 
September 26, 1930. With regard to that 
one issue. it was held that as the certified 
copy of the High Court’s decision which 
confirmed in 1907 the decision on title of 
the Court of first appeal was not produced 
by the appellants or their Pleader, the 
partition could not be proceeded with. The 
application for partition was accordingly 
dismissed with costs. 
` Against that order an appeal was taken 
o the District Court under the provisions 
of s. 16, Gujarat Talukdar’s- Act, on Nov- 
ember 4, 1930. In the course of the 
service of the notices of appeal it was 
discovered on July 15, 1931, that certain 
Parties were dead and accordingly the 
matter was- reported by the bailiff to the 
District Judge for crders. Thereupon on 
October 21, 1931, the appellants brought 
to the notice of the Court that certain 
respondents had ‘died inthe course of the 
proceedings before the learned Subordinate 
Judge, that they had in proper time 
applied for the substitution of the names 
of their legal representatives and their 
application was granted, that notwith- 
standing. that fact the necessary entries of 
the names of the deceased parties were 
not made and that in the filing of the 
appeal they were misled by the copies of 
the proceedings furnished to them by the 
Court ‘of first itstance. Consequently the 
appellants made the following prayer to 


the Court : 

“We therefore pray fo the Honourable Court 
that the names of the heirs of the deceased res- 
pondents be written as under in the said appeal 
and amendments be ‘made accordingly in the 
memo of appeal and an order be made to issue 
notices which may be served through the Court 
on the heirs,” 


It was also brought to the notice of the 
Court that respondents Nos. 20, 30 and 34 
had died during the pendency of. the prior 


appeal of 1923 to the District Court, and 


that although the Court ordered the sub- 
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stitution ofthe names of their heirs, the 
necessary corrections were not made. It 
was also stated that two persons, viz., 
respondent No. 12, Matra Sura, and respon- 
dent No: 38, were the only persons who had 
died pending the appeal on February 10, 
1931, and July 25, 1931, respectively, 
and permission was sought to substitute 
the names of their heirs. 

Upon that petition the learned District 
Judge on October 21, 1932, made a note 
to the effect that as the names of the 
deceased respondents other than the two 
who had died before the appeal were not 
brought on the record and that as no 
application was made within time to bring 
the heirs of the legal representatives of 
respondents Nos. 20, 30, 34 and 38 on re» 
cord, the entire appeal abated. He, there- 
fore, following the ruling in Gujrati v. Sital 
Misir (1), passed a formal order declaring 
the appeal to have abated and leftit to 
the appellants to have the abatement order 
set aside. 
= Thereupon the appellants on Novem- 
ber 10, 1932, brought to the notice of the 
learned District Judge the misunderstand- 
ing in regard to the prayer in their former 
petition and explained its purport and 
pointed out that upon their petition there 
was no justification for the order of abate- 
ment. They also pointed out that the 
application for the substitution of the 
names of the heirs of the deceased resp-ne 
dent No. 38 was in time and that the delay 
in regard to a similar application for the 
substitution of the names of the heirs of 
the deceased respondent No. 12 was due to 
excusable circumstances, Those cir¢um- 
stances were that the appellants’ manager 
was an old man of eighty years, that the 
appellants were residiag at Dhandhuka 
about thirty miles from Nagadka where 
the deceased respondent lived, and that 
having regard to the large number of res- 
pondents it was not possible to keep in 
touch with all so as to enable their mana- 
ger to inform the Court in time of the 
death of any one of them. Accordingly it was 


prayed as follows : 

“Under these circumstances- we humbly pray 
that this Honourable Court will ‘be pleased to 
order the memo of ‘appeal to be amended and 
cancel ‘or set aside the order of abatement and 
grant our application (Ex. 16), and pass such 
other orders as may appear just and proper inthe 
interest of justico and order farther proceedings in 
the appeal to proceed according to law." 

Accordingly allthe persons were served 


a) 44 A 459; 66 Ind. Oas. 554; A I R1922 AN 
209, 


. 538 


and the learned District Judge, afler hear- 


ing them on February 5, 1934. found that 
no sufficient cause had been ‘shown for 
excusing the delay in regard to the sub- 
stitution of the names of the heirs of res- 
pondent No. 12 and that there was no rea- 
son toset aside the abatement as it was a 
partition suit in which all the sharers had 


` to'be onthe record. Against that order this 


appeal has been filed by the original pe- 
titioners, plaintiffs. 

Mr. Shahon behalf of the respondents 
has raised a preliminary objection that no 
appeal lies from a decision of the District 
Court under s 16, Gujarat Talukdars Act. 


' He has relied on the Full Bench ruling in 


Amarsangji Dung1rji v. Deepsingji Pawa- 
bhai (2). In that case the plaintiff-taluk lars 
had applied to the Talukdari Settlement 
Officer under gs. 11, Gujarat Talukdars’ Act, 
for partition and separate possession of 


‘their share In the proceedings certain 
‘taluedars disputed the title of some of the 


defendants to the shares claimed by them. 
The Talukdari Settlement O ficer after mak- 
ing the necessary inquiry under s. 15 of 
the Act held that the defendants were en- 
titled to ashare. ‘The plaintiffs who ap- 


‘peated to the District Oouart unsuccessfully 


under s. 16 of the Act, filed a second ap- 
pealin the High Court. That appeal was 
summarily dismissed under O. XLI, r 11, 
Civil Procedure Code. The plaintiffs there- 
upon fileda suit in 1920, in the Oourt of 
the Subcrdinate Judge at Dhandhbuka for a 
declaration that the decision in the pro- 
ceedings before the Talukdari Settlement 
Officer and in appeals therefrom was with- 
out jurisdiction and not binding on them, 
and for a permanent injunction restraining 
fhe defendants from having the decision of 
the Talukdari Settlement Officer carried 
out by partition. The defendants contend- 
ed inter alia that the plaintifis’ suit was 
barred upm the principle of res judicata 
by reason ‘of the former decisionof the 
Talukdari Settlement Ovficer. The trial 
Judge accepted that contention and dismiss- 
ed the suit. On appeal, the District Judge 
reversed the decision,and ordered the suit 
tobe heard on its merits. An appeal hav- 
ing béen taken to the High Court, it was 
argued before the Full Bench that the suit 
was barred by the rule of res judicata. 
In ‘reply it was contended that the second 
appeal to the High Oourt from the decision 
of the District Judge under s. 16 of the Act 
in the former proceedings was incompe- 


(2) 49 B 442; 87 Ind. Oas. 588; A IR 1925 Bom, 
241; 27 Bom. L R 342, 
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tent and that the Talukdari Settlement Of- 
cer was merely an Administrative Officer 
and, therefore, not competent to try the 
subsequent suit. Both these contentions 
prevailed before the Full Bench, which 
overruled tne decision ia Jamsang Deva- 
bhai v.Goyabhai Kikabhai (3,, which was 
till then good authority for holding that 
the decision of the District Court on appeal 
from the Talukdari Settlement Officer par- 
took of the same character as a decree in 
‘appeal from an ordinary suit, and; there- 
fore, like all such decrees, was subject to 
second appeal to the High Court. The Full 
Bench held that the Talukdari Settlement 
Officer was not a Oourt exercising original 
jurisdiction, and it could not be said that 
because s.16 of the Act gave a right of 
appeal tothe District Judge from his deci- 
sion, that decision was a decree within the 
definition in s. 2 (2), Civil Procedure Code. 

Toe effect of the decision of the District 
Court was thus stated (p. 447*) : 

“The District Court hears the appeal as if it 
were an appeal from a decree of aCourt from whose 
decision the District Court is authorized to hear ap- 
peals, but thatisa specific right of appeal based 
on analogy, andthe analogy cannot be extended 
further so as to entitle a dissatisfied party to take a 
second appeal to the High Court” 

That view was sought to be reinforced 
by reference to Hari v. Secretary of State 
(4), which was a decision upon the provi 
sions of the City of Bombay Improvement 
Trust Act (Bom. IV of 1893) constituting a 
Tribunal of Appeal for purposes of aequi- 
sition of Jand. It was tnere pointed out 
that although a right of appealto the High 
Court was given by s. 48(11), the local 
legislature had no power to control by that 
Act the jurisdiction or procedure of the 
High Court. Reference was also made to 
Rangoon Batatoung Co. v. The Collector, 
Rangoon (2), which was regarded as directly 
in point justifying the view that the deci- 
sion in Jamsang Devabhai v. Goyabhai 
Kikabhai (3), could not be supported. 

It seems clear that if the above view in 
Amarsangji Dongarjt v. Depsingji Pawa- 
bhai (2), represents the considered opinion 
of the Court directly affecting the merits 
of that appeal, it would be binding upon 
us. Itis urgel by Mr. Thakor for the ap- 
Pellants that the finding that a second ap- 
peal does not lie from a decision of the 


(3) 16 B 408. 

(4) 27 B424; 5 Bom. L R 431. 

(5) 391 A 197; 16 Ind. Cas. 188; 40 O21; 6 L 
R 150; 18 C W N 961; 12M LT 195; (1912) M 
N 781; 160 LJ 245; 283M LJ 276; 14 Bom. L 
833; 10 A LJ 271: 5 Bur L T 205 (P 0). 
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‘District Judge under s.16 of the Act was 
not essential for the decision of that ap- 
peal and is, therefore, obiter. The only 
question which the Full Beach was then 
considering was the question of the cor- 
rectness of the Appellate Court’s decision 
that the plaintiffs’ suit was not barred as 
res judicata. That question has been sepa- 
rately dealt with by the Full Bench. In 
the consideration of that question they fol- 
lowed Malubhai v. Sursangji (6), which held 
that a Talukdari Settlement Officer was not 
a Court of jurisdiction competent to try 
the suit but an administrative officer. It 
was emphasised in that connection that: 
“In considering the competency of a Court for 
the purpose of deciding on a question of res judi- 
cata, the Oourt must look to the powers of the 
Qourt in which the suit was instituted, and not to 


the powers of the Court by which that suit was de- 
cided on appeal.” 


Consequently, upon that principle the 
only important issue for decision before 
the Full Bench was whetherthe Talukdari 
Settlement Officer was a Oourt of competent 
jurisdiction to try the suit. If he was not, 
his decision would not operate as résjudi- 
' cata. The Full Bench, however, upon a 
consideration of the arguments and per- 
haps ofthe prayers for declaration in the 
plaint that the proceedings before the 
Talukdari Settlement Officer and the sub- 


sequent proceedings were without juris- ' 


diction, entered into a discussion as to whe- 
ther there was aright to carry a second 
appeal from the order under s 16 of the 
Act. Thereby it was traversing upon ground 
which it was unnecessary totread for the 
purpose of deciding the merits of that ap- 
peal. It was an expression of view which 
I think must be regarded as obiter. 

In the above view, the pronouncement 
in Amarsangji Dungarji v. Deepsangjt Pawa- 
bhai (2), regarding the right of appeal 
from the order of the District Court under 
the Gujarat Talukdars’ Act is not binding on 
us and Jamsang Derabhai v. Goyabhai 
Kikabhai (3), is still the ruling authority 
on the point whoseeffect, in my View, is 
not weakened by the dictum in Amar- 
sangji's case (2). The Full Bench followed 
Rangoon Botatoung Co. v. The Collec- 
tor, Rangoon (5). in support of the view 
that a special appeal to the District Court 
dces not confer by implication a right to 
second appeal inasmuch as the Judicial 
rae had ruled out the contention 
that 


“When once the claimant is admitted to the High 
Court, he has all the rights of an ordinary suitor,- 


(6) 30 B 220; 7 Bom. L R 821, 
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including the right to carry an award made in 
an arbitration asto the value of land taken for 
public purposes up to this Board as if it were a 
decree of the High Court made in course of its ordi- 
nary jurisdiction.” 

l It > is true that Lord Macnaghten in de- 
livering the judgment ofthe Board stated 
the principle very broadly thatan appeal 
does not exist in the nature of things and 
that a right of appeal from any decision 
of any tribunal must be given by express 
enactment. Thatinduced the Indian Legis- 
lature to amend the provisions of s. 26, 
Land Acquisition Act. In 1924 the Judicial 
Committee of the Privy Couneil, notwith- 
standing that amendment expressed in 
Narsingh Dos v. Secretary of State (7% its 
reluctance to interfere with judgments of 
the Courtsin India on matters rezarding 
valuaticn of property especially in cases of 
awards affecting the valuation of lands in 
India. The decision in Rangoon Botatoung 
Co. v. The Collector, Rangoon (5), was 
explained by their Lordships in Rama- 
chandra Rao v. Ramachandra Rao ( 8). 
Lord Buckmaster in delivering the judg- 
ment made the following observations 
eae es hich 

“The argument which succeeded in th 
emphasizes the distinction between an pee aaa 
a decree, and the judgment mentions thig in terms 
by stating that the appellants, although admitted 
to the High Court, could not have the right to 
carry an award made under an arbitration as io 
the value of land taken for publie purposes up to 
this Board as if it were a decree of the High Court 
made in course of its original jurisdiction...When 
once the award as to the amount has become final 
all questions as to fixing of compensation are then 
at an end ; the duty of the Oollector in case of dis- 
pute as to the relative rights of the persons tore- 
ther entitled to the money is to place the mone 
under the control of the Court, and the parties then 
ei er ii T ordinary way to de- 
ermine what their right and title t 
may be.” aa a 

in that case it was held that a decision 
with regard to title in land in land acqui- 
sition proceedings operated as res judicata 
between tLe parties in subsequent proceed- 
ing, tLe ratio decidendi being that where 
the proceedings amcunt to a civil contest 
between persons before a Court in respect 
to the compensation awarded and any deter- 
mina'ion by the Court as to the rights of 
the parties thereto is tantamount to a deler- 
mination in a civil case, the ordinary rule 

(7) 27 Bom. L R783; 86 Ind. Cas. 556; A I R 1995 
P C91; 52 I A133;6 Lah. 69;23A L J113- O 


2 
W N 137; 48 M LJ 386; LR6APO 6); 290) 
aes OL A 199 7 Ind. C enh 
(8) 4 ; 67 Ind. Cas. 408; AI R19 
80; 45 M320; 30M LT 154; 260 W N 713. cig 3 
J 545; 16L W 1; (1922) MW N 359; 20 A L J 684- 
43 MLJ 78; 24 Bom L R 963 (P O). j 
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applicable to a decree in a civil suit concern- 
ing property will apply. | a 
. The Board had another opportunity of 
explaining the pronouncement in Rangoon 
Botatoung Co v. The Collector, Rangoon (5), 
in Secretary of State v. Chelikani Ruma 
Rao (9). An objection was taken in that case 
that no appeal lay tothe Privy Council as it 
was decided under the Madras Forest Act, 
and reliance was placed upon the dictum ia 
Rangoon Botutoung Company s case (5). In 
overruling that objection on the ground 
that there was no civil right in dispute in 
the latter case, Lord Shaw made the follow- 
ing observations (p. 198*) ; Ea 
"The proceedings were, however, from beginning 
to end ostensibly and actually arbitration proceed- 
ings. In view ofthe nature of the question to be 
tried and the provisions of the particular statute, 
it was held that there was no right ‘to carry an 
award made in an arbitration as to the value of land 
further than to the Courts specifically set up by the 
statute for the determination of that value. 
As regards the case before them, his 
Lordship observed (p. 198*) : 
“The merits of the present dispute are essentially 
different in character. The claim was the assertion 
of a legal right to ‘possession of and . property 
in land: and if the ordinary Oourts of the country 
are seised of a dispute of that character, it would 
réquire, in the opinion of the Board, a ‘specific 
limitition to exclude the ordinary incidents of 
litigation.” i 
On examining the proceedings in the 
pireseit case in the light of the above obser- 
vations, it will be noticed that the Gujarat 
Talukdar’s Act affects talukdari estates in 
general. Under s.5 a settlement register 
has to be maintained which involves inquiry 
into the extent of the interests of different 
co-sharers in the estate and the determin- 
ation of the proportionate share of profits 
in that estate of such co-sharers. The 
dispute regarding matters which ‘are re- 
_quired to be entered in the register ‘are 
left for determination to a special agency 
constituted under the Act, Under s. 21 
Civil Courts‘are barred from entertaining 
suits or applications for partition and a 


special tribunal is set up to effect. partition 


by s. 15 read with s. 11. Section 16 then 


provides for hearing appeals from the deci- 
sion ‘of that tribunal or officer in the 
following terms ‘ v 
“An appeal shall lie from any decision, or from 
any part of a decision, passed under the last pre- 
ceding section by the Talukdari Settlement Officor 
or other officer aforesaid, to the District Court, as 
if-guch decision were a decree of a Court from’ whose 


(9) 43 IA 192; 35 Ind. Oas. 902; ATR 1916 P O 
91; 39 M 617; 31 ML J 324; 20 O WN 1311; (1916) 
2 M WN 224;14AL J lils; 20 M L T435;4 LW 
488; AS Bom `L R 1007; 25 0 LJ 69 PO). 
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decisions the District Court is authorized to hear 
appeals,” 

Ín ceriain cases that decision may involve 
the determination of civil rights including 
the interest and’ nature of the right of the 
parties to the contest. 


In the present case, after obtaining the 
decision of the Civil Oourt as to the extent 
of the appellants’ right, the latter asserted 
before the Talukdari Settlement Officer that 
a portion of the commen property should be 
divided and ‘assigned to their share. That 
claim was tantamount to the assertion of a 
legal right to possession of property. Not- 
withstanding the fact that s. 16 regarded 
the decision of the officer asa decree, it 
had not the force of a décéree under ‘s. 2, 
el. (2), Civil Procedure Code, and would 
not Operate as 7es judicata, considering the 
nature of the duties of the officer concerned. 
But upon the remedy of appeal to the Dis- 
trict Court the latter Court was seised ‘of 
the dispute in which the contest was of'a 
civil nature. If that were so, the decision 
of the Appellate Court would always be 
regarded as a decree of a Subordinate Court 
within the meaning of s. 100, Civil Proced- 
ure Code, for, as stated in Secretary of 
State v. Chelikani Rama Rao (9), it would 
require a specific statutory limitation to 
exclude the ordinary incidents of litigation. 
There is no such exclusion or limitation 
proved for in the Gujarat Talukdars Act. 

There is nothing in the judgment in 
Amarsangji Dungarji v. Deepsingji Pawa- 
bhai (2) tosuggest that the latter observa- 
tions of the Judicial Committee explaining 
Rangoon Botatoung Co. v. The Collector, 
Rangoon (5), were considered. With extreme 
respect it seems to me that the Full Bench 
put avery wide interpretation on the deci- 
sion in Rangoon Botatoung Company's ‘case 
(5) which their Lordships themselves never 
intended it to bear. Therefore the governing 
authority in the Presidency on the point 
which still holds the field is Jamsing Deva- 
bhai v. Goyabhai Kikabhai (3). Accordingly 
in My opinion a second appeal lies from 
the order of the District Court under s. 16, 
Gujarat Talukdars Act, and the preliminary 
objection must be overruled. 

Turning totLe merits of the appeal, it is 
obvious that it was not brought to the notice 
of the learned District Judge when he 
passed the preliminary order of abatement 
on October 21, 1932, that with the exception 
of two respondents’ heirs and legal repre- 
sentatives, all the remaining deceased res- 
pondents’ heirs and ‘legal répresen'tatives 
were ordered by the Court to be brought op 
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the record upon the applica'ion of the ap 
pellants. It was no part of the appellants’ 
duty to take the necessary steps to carry 
out the Court's order for the s :bstitution of 
the names of the heirs of the deceased 
respondents who were properly served with 
notices in order to correct the record of-the 
Court in terms of its order. That was a 
ministerial function which the Court's estab- 
lishment was charged to perform. If it was 
not performed or neglected, the fault would 
not lie with the appellants. Extracts of the 
roznama have been produced to support the 
appellants’ contention that from time to 
time within the period of limitation they; had 
applied for the substitution of names of the 
heirs of the deceased respondents. The 
correctness of the statement of the appellants 
in that respect has not been disputed. Per- 
haps if thcse facts had been brought to the 
notice of the lower Court at an earlier stage, 
it would have restricted its remarks to the 
prayer in the application, Ex. 16. On the 
application for amending the record sub- 
sequently made on November 10, 1932, the 
Court became aware that the neglect was 
due to the office establishment's failure to 
carry out the Court's order. But the view 
of ‘the Court was that notwithstanding that 
neglect ‘the appellants should have taken 
care to see that proper respondents were 
included”. Thé first indicaticn of the failure 
of the office fo amerid the record was per- 
haps given to the appellants and their 
Pleader when a certified copy of the order 


of the first Court was obtained in 19:0. If. 


the Pleader of the parties had attempted to 
compare the names of the numerous parties 
given in the title with those in the original 
plaint and in the various applications for 
amendments thereof, the omission might 
have been brought to light. But the necessity 
for that comparsion would arise only upon 
the assumption that the Court's establish- 
ment had failed to carry out its orders. That 
would, in my opinion, be an unreasonable 
assumption having regard to the normal 
course of -business and the limited oppor- 
tunities for comparison which a lawyer 
possesses in such matters, It would be an 
obvious injustice to the plaintiffs in the 
circumstances to dismiss their prayer for 
amendment of the record when the principal 
offenders in the matter were not the plain- 
tiffs themselves. As pointed out in Rodger 
vV- The Comptoir D’Escompte De Paris (10), 
(p. 475*) : ` 7 | 
(10) (1871) 3PO 465;40 L JPO 1;24 LT 111; 19 
WR 449; 7 Moo. P O {N s) 314. © ae 
“*Page of (1891) 3 P. 0.—[Ea] 
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“One of the first and bighest duties of all Courts is 
to take care that the act of the Court does no injury 
to any ofthe suitors, and when the expression ‘the 
act of the Court’ is used, it does not mean merely 
the act of the primary Court, or of any intermediate 
Court of Appeal, but the act ofthe Court as a whole, 
from the lowest Court which entertains jurisdiction 
over the matter up tothe highest Court which finally 
disposes of the case.” 

It seems to me, therefore, that a saner and 
more reasonable view must be taken of the 
application to amend the record and, to 
bring it in conformity with the orders of 
the Court passed on the various applications 
of the appellants. That would affect tte 
legal representatives of the respondents 
who were found to have died befcre the 
appeal was brought to the District Court. 

“Fhe question will have to be decided with 
regard to the appeal against respondent 
No. 12, Matra Sura. Only iwo respondents 
died since the appeal was filed, wz. Matra 
Sura, respondent No. 12, and respondent 
No. 38. The latter died on July 25, 1931, 
and the application for the substitution’ of 
his heirs was made on October 7, 1931. On 
that date the appellants also applied for 
the substitution of the heirs’ of Matra Sura. 
The latter part of the application, therefore, 
was beyond time andthe qnrestion arises 
as tothe sufficiency of the cause for not 
making the application for setting aside the 
abatement within the time limit prescribed 
by law. In regard to the procedure in such 
a case, it may be observed that there was 
no necessity, as the lower Court has done, 
ofmaking an express crder of abatement. 
The lower Court relied for that procedure on 
Gujrati v. Sital Missir (1), but that case has 
been overruled by the decision in Churya Va 
Baneshwar (11), That was the view fcllowed 
in Vijayasing v. Shirajirao (12). The 
ground upon which the appellants asked 
the abatement order to be’ set aside, was 
specifically stated in their petition of 
November 10, 1932. The statements of fact 
therein have not been controverted and 
there.is no reason to distrust the appel- 
lants in that respect. But the reason given 
by the lower Appellate Oourt for reject- 
ing the appellants’ excuse was that the 
appellants lived in the same village as the 
respondents and if they chose an agent 
who was old and who lived elsewhere, 
they were themselves to blame. That 
prejudice was apparently created by the 
assumption of previous neglect of the ap- 
pellants in regard to the other respond- 


(11) 48 A 334; 93 Ind, Cas, 313; AIR 1926 All 
217: 24 A Ld 369. 

(12) 26 Bom, L R 378; 80 Ind, Oas. 761; A I R 1924 
Bom. 416, 
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ents who had died long ago. That as- 
sumption, as I have printed out, is erroneous. 
If the previous activity displayed in the 
prozeedings before the learned Subordi- 
nate Judge is attributable to the industry 
of the agent, the latter's age was not a dis- 
qualification to the active prosecution of 
the appeal. The lapse or neglect in the 
particular instance was perhaps, as stated 
above, due to the ignorance of the agent 
who, having regard to the numerous par- 
ties in the appeal, could not properly keep 
a more efficient watch on them. This one 
default was perfectly excusable and onght 
not to result in the destruction of the 
effort of so many years to bring about a 
separation of interests of the co-sharers in- 
volved in the estate. If some reasonable 
consideration were paid to the difficulties 
in the nature of things, I think the con- 
duct of the appellants is esaily intelligi- 
ble, and I would accept the cause given 
as sufficient for the purposes of setting 
aside the abatement. . 

Then there remains the questinn as to 
the form which this order in appeal should 
take. Essentially this is an appeal from 
an order refusing amendment and if it 
were set aside, the question would be 
of impleading the legal heirs of certain 
respondents who were not parties to the 
appeal when it was preferred to the 
District Court We were referred to Veerap- 
pan Chetty v. Tindal Ponnen (13) for 
holding that there is no jurisdiction in 
the Court to direct an amendment in the 
manner suggested. as there was no pro- 
per appeal before the Court, the appeal be- 
ing filed against a dead person or persons. 
A contrary View was expressed by the 
Full Bench of the same Court in Gopala 
Kristnayya v. Lakshmana Rao (14). With 
respect I think that view is correct. The 
Jearned Uounse] for the appellants has 
deliberately invoked the jurisdiction of the 
Court under ss. 151 and 153, Oivil Pro- 
cedure Code, so far as the absent de- 
ceased respondents are concerned, and has 
relied upon the power of the Court to 
add legal representatives after abatement. 
In view of the peculiar facts of this case, 
I am strongly in favour of the view that 
the Court ought toact in a manner which 
would prevent injustice being done to 
either side, considering the length of time 
spent in this litigation. Any ruthless dis- 
missal of the prayers for amendment 


(13) 31 M 86; 17 M L J 551. 
(14) 49 M18; A I R1925 Mad. 1210; 49M L J 590 
GB. | | 
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would merely result in the restoration of 
statuts quo ante litem, i. es the status of co- 
owners with definite shares in the com- 
mon property. If the partition has to bè 
effectively made, the amendment in the 
record must be allowed. 

It is urged that the Court has limited 
powers under the provisions of O. XLI, 
r. 20, Civil Procedure Code, to add respon- 
dents, and that the effect of the amendment 
will be nothing short of an order adding 
parties under the discretionary rule. We 


-were referred in the course of the arguments 


toa decision of the Privy Council in Cho- 
kalingam Chetty v. Seethat Ache (15) in 
support of the view that no person who 
is a party to the proceedings in the origi- 
nal Court can be added as a respondent 
if the time to appeal against him has 
expired. The assumption that that deci- 
sion lays down an inflexible rule of inter- 
pretation of the expression “interested in 
the result of the appeal” in O. XLE, r. 20, 
is erroneous. Referring to the provisions 
of O. XLI, vr. 20, their Lordships remarked 
as follows (p. 13*,: 

‘That rule empowers the Court to make such 
party a respondent when it appears to the Court 
that ‘he is interested in the result of the appeal’. 
Giving these words their natural meaning—and 
they cannot. be disregarded-—-it seems impossible 
to say that in this case the defendants against 
whom these suits have been dismissed, and as 
against whom the right of appeal has become 
barred, are interested in the result of the appeal 
filed by the plaintiff against the other defendants. 

Those remarks imply that the question 
whether the interest of the respondents 


- proposed to be added still survives in the 


appeal must depend on the nature of the 
litigation, the decree passed the subject- 
matter of the appeal and the effect of the 
decision in appeal in their absence. Here 
is a partition suit instituted in 1916. 
The extent of the interest of the co-sharers 
in the estate was determined in 1916. 
There was no question of limitation when 
the suit was instituted. The first Court dis- 
missed the suitin 1927. The effect of that 
dismissal was merely the restoration of 
the partica to the original status. Refer- 
ring to the order of dismiss:l, there is 
nothing in it which has the effect of a 
decree in the defendants favour improv- 
ing their status before the suit. In conse- 
quence, their interest in the subject-matter 
of the appeal is the same as it was before. 

(15) 551A 7; 107 Ind, Cas. 237; A IR 1927 P 0 
252; 6 R 29:40 WN 1231;27 LW 1;54 MLJ 
88; (1928) M W N 20; 47 OLJ 136: 320 W N2°Pl; 
ro 40 Rang. 18; 30 Bom. L R 220; 26 ALJ 371 
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In these circrmatances, I think the discre- 
tion could properly be exercised. in favour 
of the appellanis’ request that the heirs 
and legal representatives of the deceased 
respondents be added as parties “to the 
appeal before it is heard. 

I think, therefore, that this appeal must 
be allowed and the order of abatement set 
aside andthe heirs and legal representa- 
tives ofthe respcndents who died pending 
` the appeal substituted in their place. As 
regards those who died before the appeal 
was filed, the proper order to makeis to 
amend ihe proceedings in the light of the 
orders passed by the original Court bring- 
ing the heirs and legal representatives of 
the deceased respondents on record. That 
amendment should be made in the title of 
the appeal and the necessary parties 
joined. 

N. J. Wadia, J—I agree with the view 
taken by my learned brother that the 
remarke ofthe Full Bench in Amarsangji 
Dungarjyi v. Deepsinghji Pawabhai i2) 
that no second appeal lies to the High 
Court from a decision ofa District Court 
under s. 16, Gujarat Talukdars’ Act must 
be treated as obiter. The question whe- 
ther asecond appeal lay didnot arise in 
that caseand was not necessary for the 
determination of the appeal. The plaintiffs 
in thatcase had sued for a ‘declaration 
that the decisicn in the proceedings before 
the Talukdari Settlement Officer and in the 
appeals therefrom to the District Court and 
the High Court was without jurisdiction 
and was not binding on them, and for a 
permanent injunction restraining the de- 
fendants from having the decision of the 
Talukdari Settlement Officer carried out by 
partition. The defendants’ contention was 
inter alia that the suit was barred as 
res judicata. The trial Court held that the 
plaintifis’ suit was so barred and dis- 
missed it.. On appeal the District Court 
reversed that deciston and ordered the suit 
tobe heard on the merits. Tne High 
Court in second appeal confirmed the decree 
of the District Court. The only question 
therefore before the Full Bench was 
whether ihe matter was res judicata. The 
Full Bench held following the decision in 
Malubhai v. Sursangji (6) that in consider- 
ing a question of res judicata the Court 
must look to the power of the Court in 
which the suit was instituted and not to 
the power of the Court by which that 
suit was decided on appeal that the 
Talukdari Settlement Officer before whom 


the proceedings were started was an ad 
4 s.d si - 
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ministrative officer and not a Court and 
that his decision could not, therefcre, operate 
as res judicata, On this view the question 
whether a second appeal lay from the 
decision of the District Court to the High 
Court didnot really arise for cocsidera- 
tion. Whether a second appeal lay or did 
net lié, the decision of the Talukdari Settle- 


ment Officer could not operate as res 
fudicata. 
In Malubhai v, Sursangji (6) in which 


there was “an appeal from a Talukdari 
Settlement Officer's decision to the Dis- 
trict Court and a second appeal from the 
District Court's decision to the High Court 
it was nevertheless held that the Talukdari 
Settlement Officer’s decision did not operate 
as res judicata and that the fact that. the 
proceedings had come up in second appeal 
to the High Court would not better the 
plea of res judicata. The result of the 
appeal before the Full Bench in Amarsang- 
ji's case (2) would, therefore, have been the 
same, even if the Full Bench had taken 
the view that the previous decision in 
Jamsang Devabhai v.Goyabhai Kikabhat 
(3) was correct and that a second appeal 
lay from the decision of the District Court 
tothe High Court. The view of the Full 
Bench on this point must, therefore, in 
my opinion, be treated as obiter, and I am 
with great respect of opinion that that 
view is not correct and that the earlier 
view inJamsang’s case (3) in which it wag 
held that a decision of the District Court 
on appeal from the Talukdari Settlement 
Officer is subject to second appeal to the 
High Court is still good law. The Full 
‘Bench in Amarsangji’s case (2) in are 
riving . at its conclusion, was largely 
influenced by what it considered was the 
effect of the Privy Council decision in 
Rangoon Botatoung Co. v. The Collector, 
‘Rangoon (5}.. That was a case under the 
Land Acquisition Act, and the question was 
whether an appeal lay to the Privy Council 
as of right from an award of a High Court 
under that Act. Lord Macnaghten, in deal- 
ing with the contention that an. appeal lay 
to the Privy Council, and (p..200*). 

“It was admitted by the learned Counsel for the 
‘appellants that it was incumbent upon them to 
shew that there was a statutory right ofappeal. As 
Lord Bramwell, then Bramwell, J. A., observed in 
Sandback Charity Trustees v. North Staffordshire 
Railway Co. (16). ‘An appeal does not exist in the 
nature of things. A right of appeal from any de> 
cision ofany tribunal must be given by express en- 


actment’ <A special and limited appeal is given by 
(16) (1877)3 QBD 1;47L JQB 10; 37LT 391; 
26 W R 229, 
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the Land Acquisition Act from the award of ‘the 
Qourt’ to the High Court. No further right of appeal 
is given Nor can any right be implied. ” 

After dealing with the arguments raised 
by ss. 53 and 54 of the Act, hesaid (p. 201*): 
‘ That section fs, 54) seems to carry the appellants no 
further. It only applies to proceedings in the course 
ofan appeal to the High Crurt. Its force is exhausted 
when the appeal tothe Court is heard. Their Lord- 
-Ships cannot accept the argument or suggestion that 
when once the claimant is admitted ‘to the High 
Court hehas all the rights of an ordinary suitor, 
including the right to carry an award made in an 
arbitration as tothe value of land taken for public 
purposes upto this Board as ifit were a decree of 
the High Court made in the course of its ordinary 
jurisdiction.” 

The Full Bench in Amarsangji’s case (2), 
relied on these remarks in support of the 
View which ‘they took that the decision in 
Jamsang’s case (3), could not be supported 
and that no second appeal lay from the 
decision of the District Court to the High 
Court. In a later Privy Council case, 
however, Secretary of State v. Cheltkani 
Rama Rao (9), their Lordships explained 
what the effect of their ruling in Rangoon 
Botatoung Co. v. The Collector, Ran- 
goon (5); was. In that case Secretary of 
State v. Chelikani Rama Rao (9), certain 
claims made by zamindars in proceedings 
under the Madras Forest Act (V of 1882), 
were dismissed by the Forest Settlement 
Officer whose judgments were affirmed by 
two decisions of the District Court of Goda- 
vari. The decisions of the District Court 
were reversed and varied by tLe High 
Court, and it was contended in the appeal 
before the Privy Council on behalf of the 
Secretary of State that after the decision 
of the District Oourt all further, proceed- 
ings in Courts in India or by way of ap- 
peal were incompetent, these being exclud- 
ed by the terms of the stalute. Section 10, 
Madras Forests Act, provides that the 
Forest Settlement Officer 

“shall pass an order specifying the particulars of 
such claim and admitting or rejecting the same 
wholly or in part.” ats: 7 

eee 10, sub-cl. (it) of the Act, provides 
that 

" “Tf such claim be rejected wholly or in part, the 
- claimant may, within thirty days of the date of the 
order, prefer an appeal to the District Court in respect 
of such rejection only.” 

In support of the Secretary of State's 
contention that no appeal lay to the High 
Court, reliauce was placed on the decision 
of the Privy Councilin Rangoon Botatoung 
Company's case (5). Dealing with this con- 
tention their Lordships said (p. 19o*) : 

“Tt was urged that the case in Rangoon- Botatoung 
Co, v. The Collector, Rangoon (5), enounced a princi- 
ple which formed a precedent for excluding all ap- 
peals fromthe decision of the District Gourt in- 
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such cases as the present. Their Lordships do not 
think that thabis so. In the Rangoon case (5) a cer- 
tain award had been made by the Oollector under 
the Land Acquisition Act. This award was affirmed 
by the Court which under the Act meant ‘a principal 
Civil Court of original jufisdiction’. Two Judges set 
as ‘the Court’ and also as the High Court to which the 
appeal is given from the award of ‘the Court’, The 
proceedings were, however, from beginning to end 
ostensibly and actually arbitration proceedings. In 
view of the nature of the question tobe tried and 
the provisions of the particular statute, it was held 
that there was no right ‘to carry an award made in 
an arbitration as tothe value of land’ further than 
to the Courts specifically set up by the statute for the 
determination of that value. 

The merits of the present dispute are essentially 
different in character. The claim was the assertion 
of a legal right to possession of and property 
in land; and if-the ordinary Court of the country 
are seised of a dispute of that character, it would 
require, in the opinion of the Board, a specific 
limitation to exclude the ordinary incidents of liti- 
gation.” 

In holding that the contention urged on 
behalf of the Secretary of State was not 
well founded, they said (p. 197*) 

“Their view is that when proceedings of this 
character reach the District Court, that Court is 
appealed to as one of the ordinary Courts of the 
country, with regard to whose procedure, ordeis and 
decrees the ordinary rules of the Uivil Procedure Code 
apply. This is in full accord with the decision of the 
Full Bench in Kamaraju v. Secretary of State (17), a 
decision which was given in 1836 and has been acted 
on in Madras ever since. 


It appears, therefore, that the Full Bench 
was not justified in applying to proceedings 
under the Gujarat Talukdars Act, tne 
principles laid down by the Privy Council 
in the Rangoon Botatoung Company's case.(5). 
Section 16, Gujarat Talukdars’ Act, provides 
that an appeal shall lie from any decision, 
or from any parc of a decision, passed 
under the last preceding section by the 
Talukdari Settlement Oficer or other 
officer aforesaid, to the District Court, as if 
such decision were a dzcrec of a ‘Court from 
whose decisions the District Court is autho- 
rized to hear appeals. The language of 
this section is stronger than that used in 
s. 10, Madras Forest Act, inasmuch as it ex- 
pressly provides that an appeal snail lie 
from the decision of the Taluxdari Settle- 
ment Officer to the District Court as if the 
decision of the Talukdari Settlement Officer 
were a decree of a Court subordinate to the 
District Court. ‘The District Court is, 
therefore, ‘appealed to as one of the ordi- 
nary Courts of the country,” and following 
the view taken by the Privy Council in 
Secretary of State v. Chelikani Ruma Rao 
(9,a second appeal would lie to the High 
Court as was held “in Jamsang Devabhai 


(17) 11 M 309, l 
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v. Goyabhai Kikabhai (3) For these 
reasons I agree that we are not bound by 


the Full Bench decision in Amarsangji's 


case (2) and that a second appeal lies to 
this Court. ` A 
On the merits of the case, I have nothing 
to add to the judgment delivered by my 
learned brother and agree with the orders 
proposed to be passed by him. © = 
Per Curliam.—In" view of the orders 
passed .with regard to the amendment of 
the plaint, we think that the appellants 
must bear the costsof the respondents ‘in 
this appeal and the costs hitherto incurred 
in the District Court. so 
-Ds Appeal allowed, - 
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‘Second Civil Appeal No. 1578 of 1935 
_ Iqpau AgMap, J. 
GULAB RAI—PLAINTIFF—ÀPPELLANT 
VETSUS a 
-:SHIBBA MAL AND aNotder—Derenpanas 
- REIPONDENTS 
Partnership Act (IX of 1932), s. 6), Eaception-- 
fzpression, “ or for accounts of a dissolvéd firm,” 
significance of—Suit by partner of unregistered 
firm for dissolution—Prayer-for accounts, if can he 
joined with prayer for dissolution. ; 
Whether a firmis dissolved by a decree of Court 
or otherwise, the dissolution can never be complete 
unless the accounts of the firm are settled. In cases 
in which a firm is dissolved otherwise than:by a 
decree.of Court, it may be necessary fora partner 
ito have the accounts of the firm settled ‘by means of 
a suitand the words “ or for accounts of a dissolv- 
‘ed firm” in exception to s. 69, Partnership Act, are 
‘used ‘by the Legislature to make provision for this 
Glass of.cases Such,cases.stand on a different foot- 
ing from cases in which a partner institutes a suit 
for dissolution of a firm. In this class of cases the 
Oourt, whiledissolving the firm, has necessarily to 
-settle the accounts between the partners- in order to 
pass -a final decree jin the suit, and provision >for 
this class of cases is made by the earlier portion of 
the exception which gives the “right to'sue“ for 
the dissolution of firm.” “Therefore, a partner of an 
unregistered firm -can join, in-a suit for dissolutien 
-of partnership, the prayer for accounts. ; 
. S.C. A. irom the decision of the Second 
-Sub:Judge, Meerut, dated September 6, 
1938. 
-2 Mr. J. C. Mukerji, for the Appellant. ` 
.. Mr. S. N. Misra, for the Respondents. _ 
Judgment.—This is a plaintifi's appeal 


sand arises out of a suit for dissolution of- 


partnership and setttlement of accounts. 
The partnership was entered into between 
‘the plaintiff and-the defendants-respondents 
-on May 1, 1932. The suit was contested 
by -the defendants and ons- of the -pleas 


+ urged in -defence was that in-view- of -the 


171-69 & 70 
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provisions of s. 69, Partnérship Act (Act IX 
of 1932), the claim for settlement of accounts 
was not maintainable. I am not concerned 
in the present appeal with the other points 
raised in defence by the defendants. Tae 
trial Court overruled the contention of the 
defendants based on s. 69, Partnership Act, 
and passed a decree in the plaintiff's favour 
for dissolution of the partnership and for 
accounts. But on appeal by the defendants, 
the lower Appellate Uourt held that the 
contention of the defendants noted above 
was well founded and accordingly modified 
the decree of the trial Court by granting 
to the plaintiff a decree only for the dissolu- 
tion of partnership and by dismissing the 
plaintiff's claim for accounts. The plaintiff 
has come up in appeal to this Court and it 
is contended on his behalf -that the lower 
Appellate Court has not rightly interpreted 
s. 69, Partnership Act, and has erred in 
disallowing the prayer for settlement of 
accounts. In my judgment this contention 
is provided by 8.69, 
Partnership Act, that : p. # 
- 69. “No suit to onforce a right arising from a con- 
tract or conferred by this Act shall ba instituted in 
any Court.by or ou behalf of any person suing asp 
partner in a firm against the firm or any person 
alleged to ba or to have ben a’ partner in the firm 
unless-the fitm‘is registered and the person suing is.or 
has -been showa in the register of firms asa partoer 
in the firm.” l 
. 'It is further provided by the section that 
nothing contained therein. snall affect 

“the enforcement of any right to sue for the disso- 
lution of a firm or for accounts of a dissolved firm, 
or any right or power to realizə the property of dis- 
solved firm,” - | 
and the decision of this appeal dependas-on 
the interpretation of this. exception- to the 
general rule enacied.:by s. 69,, Partnership 
Act. Itis common ground that the firm-to 
which the suit related. was not registered 
and the question: for consideration in tne 
appeal is whether the plaintiff was entitled 
to join with the prayer for the dissolution 
ofttne firm a prayer for settlement of.ac- 
Itis contended on .benalf of the 
defendants that ‘the exception referred to 
above -permits a suit for -accounts by a 
partner of an unregistered firm only if.the 


‘Partnership was dissolved before the date 


of the institution of the suit, and that a 
prayer for accounts cannot be joined with 
tne prayer for the dissolution of an existing 
firm. lam unable to agree with this coa- 
tention. There are various modes in which 
atirm may be dissolved as is manifest by 
the provisions of ss. 41 to 44 of the Act. 
It is only in cases provjded for by s. 44 
that the intervention of the Oourt is Recem 
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sary for dissolving a firm, and in cases 
provided for ss. 41 to 438 of the Act a firm 
stands dissolved without a suit being filed 
for the purpose. But whether the firm is 
' dissclved by a decree of Court or otherwise, 
the dissolution can never be complete un- 
less the accounts of the firm aresettled. In- 
deed, by s. 48 of the Act which is in the 
Chapter headed as “Dissolution of a firm”, 
rules for settlement of accounts between 
partners have been laid down by the Legis- 
lature. 

In cases in which a firm is disgolved other- 
- wise than by a decree of Court, it may be 
necessary for a partner to have the accounts 
of the firm settled by means ofa suit and 
it appears to me that the words “or for ac 
counts of a dissolved firm’ in the exception 
were used by the Legislature to make prc- 
vision for this class of cases. Such cases 
stand on a different footing from cases in 
which a partner institutes a suit for dissolu- 
tion of afirm. In this class of cases the 


Court, while dissolving the firm, has neces.. 


sarily to settle the accounts between the 
partners in order to pass a final decree in 
the suit, and provision for this class of case 
is made by the earlier portion of the Excep- 
tion which gives the “right to sue for the 
dissolution of a firm.” To give effect to the 
contention of the defendants would be to 
hold that in case of an unregistered partner- 
ship a partner can seek redress only by 
means of two successive suits, one for dis- 
solution of the firm, and the second a suit 
for settlement of accounts. This would 
obviously be a very inconvenient course 
and in the absence of express words to that 
effect in the Exception, I am not prepared 
to hold that the Legislature intended that a 
suit for settlement of accounts must be 
filed after the suit for dissolution of the 
firm has been dispcsed of. I therefore hold 
that the plaintiff was entitled to a decree 
not only for dissolution of the firm but also 
for settlement of accounts. Accordingly I 
allow this appeal, set aside the decree of 
the lower Appellate Couit, and restore the 
decree of the trial Court with costs in all 
Courts. 

N. B.—Leave to appeal under the Letters 
Patent is granted. 


D. Appeal allowed. 
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LAHORE HIGH COURT ”' 
Second Civil Appeal No. 183 of 1936 
November 5, 1935 
JAI LAL, i. 
P. WYLIE—DERENDANT—ÅPPELLANT 
VETESUS 
BOARD or FOREIGN MISSION of 
PRESBYTERIAN CHURCH, U.38.A., 
—PLaINTIFF AND ANUTHER—DEFENDANTS— 
RESPONDENT. 
Execution—J udgment-debtor holding land ag lessee 
—kight of sale restricted by conditions in lease— 


Decree-holder attaching property, tf bound by*condt- 
tions. 

Where the judgment-debtor is the lessee of land 
sought to beattached and under the lease his right 
to sell the property is restricted, the decree-holder 
is also bound by the conditions on which the judg- 
ment-dəbtor has taken a lease ofthe property sought 
to be attached and sold and it is not open to the 
decree-holder to ignoie such restrictivn and to 
assume that the judgment-debtor has an unrestricted 
alienable interest in the property attached. 


5. C. A. trom the decree of the District 
Judge, Luduiana, dated January 3, 1936. 

Mr. Nawal Kishore, for tue Appellant. 

Mr. Jhanda Singh, for the Kespundent 
(Plaintiff). 

Judgment.—The Board of Foreign Mis- 
sion otthe trresbyterian Church at Lud- 
hiana granted a lease of a vacant site to 
one Lehna Singh, a native Cnristian, on 
payment of anominal rent, It was a per- 
manent heritable tenancy, but one ol the 
conditions was that the lessee was not 
entitled to seil his rights under the lease 
except toa ‘good Christian’ and that also 
after giving uotice to the lessor wo purchase 
tue building construc.ed by him at a 
reasonable price. Lenha dingo having 
died, the respondent, mrs. Edna 


‘Thompson, succeeded to a part of the land 


which nad been leased to him, ‘Fnere 18 
a house on this part of the land which 
belongs to Mrs. Edna Thompson. Ii is not 
clear whether it nas been constructed by 
her or by her father, but this is immaterial 
for the purposes of ‘this cause. ‘I'he appel- 
jant, Mr. Wylie, having obtained au money 
decree against Mis. lidna ‘Thompson, al- 
tacued the house in dispute and an objection 
was successfully raised by the Board of 
Foreign Mission to the attachment and sale 
of the house on the ground that the judg- 
menr debtor was not entitled to sell the 
same without orst giving an option to: the 
board of Foreign Mission to purchase the 
house at a reasonable price, 


= As a result of this objection, a suit was 
instituted and it was dismissed on the 
gruund that the house could not be sold will 


notice had been given to the Board of 
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Foreign’ Mission at Ludhiana. Subsequent 
to the decision of this suit the decree-holder 
gave a notice to the Mission inviting it to 
purchase the house for Rs. 1,300 which ap- 
parently he considered to be a reasonable 
price thereof. In reply the Mission offered 
Rs. 30 and there the matter stood. There- 
upon the decree-holder again applied for the 
attachment and sale of the house averring 
' that a notice inviting the Mission to pur- 
chase the house at a reasonable price had 
been given by him and therefore the 
conditions of the lease had been complied 
with and consequently the house had be- 
come saleable in execution of the decree. 
The learned District Judge has now held 
that the notice given by the decree-holder 
is not sutficient compliance with the con- 
ditions of the- lease and therefore the 
house is not saleabie. There are other 
grounds of decision of the dispute by the 
-learned District Judge, butit is not neces- 
sary to mention them because they have not 
been repeated before me or attacked. . 


In my opinion the option to sell and the 
right to give notice tothe lessor has been 
given tothe lessee and a stranger, such as 
the decree-holder, is not entitled to give a 
notice to the lessor and the conclusion of. 
the District Judge so far is correct. But 
the learned Counsel for the appellant has 
raised another point before me’ that a 
decree-holder is not bound by the condition 
of notice mentioned above and that sucha 
condition only comes into operation if there 
is a Voluntary sale by the lessee. I have 
given my anxious consideration to this 
contention and amof opinion that in a case 
like the present a decree-holder is also 
bound by the conditions on which the 
judgment-debtor has taken a lease of the 
property sought to be attached and sold. 
According to the conditions of the lease 
the right of the judgment-debtor to sell the 
property is restricted and it is not open to 
the decree-holder to ignore such restriction 
and to assume thatthe judgment-debtor has 
an unrestricted alienable interest in the 
property attached. 1 ought to make it 
quite clear that there is no objection to 
the sale of the materials of ihe house. 
The Counsel for the Mission has expressly 
stated so before me. The only objection is 
to the sale of the right to occupy the site 
by a person other than the lessee unless 
such other person has purchased the right 
from the lessee after due compliance with 
the conditions of the lease. . The conclusion 
of the learned District Judge, in my opinion, 
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is correct and I dismiss this appeal with 


cosis. 
N. Appeal dismissed. 


aces el 


ALLAHABAD HIGH COURT 
Special Bench 
Miscellaneous Case No. 97 of 1936 
July 26, 1937 
SULAIMAN, O. J., HARRIES AND BAJPAI, JJ. 
COMMISSIONER or INCOME TAX 


versus 
TIKA RAM & Sons, LTD, ALIGARH— 
ASSESSEE 

Income Taz Act (XI of 1922), s 10 (2) (ix)—Pro- 
prietor or lessee of brickfield is a person who has 
acquired certain rights in land — Investment by him 
is capital expenditure — Expenditure on account of 
price of earth dug for manufacturing bricks cannot 
be deducted from total profits as depreciation of 
ae ease of a brickfield is very similarto that of a 
quarry or a mine and the proprietor of the land who is 
also the lessee is not a mere purchaser of raw materials 
but a person who has acquired certain rights in the 
land and the amount invested by him must, therefore, 
be treated as capital expenditure within the meaning 
of s. 10 (2) (iz), Income Tax Act. Consequently he is 
not éntitled toa deduction of the amount claimed as 
expenditure on account of the price or value of the 
earth dug and utilized for manufacturing bricks from 
the total profits of the businessor otherwise asa 
depreciation in the value of the land, 

| Case-law discussed. | 

Mis. Case Reference made by the 
Commissioner of the Income-tax, dated 
February 3, 1936. 

Mr. K. Verma, 
sioner. 

Mr, Panne Lal, for the Assessee. 

Order.— This is a reference by the Com- 
missioner of Income-tax under s. 66 (2), 
Income Tax Act (XI 0f 1922), Tika Ram & 
Sons, Ltd., the assessee, is a company carry- 
ing on the business of manufacturing bricks. 
It owns as proprietor a part of land from 
which earth is taken for the manufacture of 
bricks and it also holds a lease of a portion 
of such land. It claimed that a sum of 
Rs. 2,500 representing the value of the earth 
used up in the manufacture of bricks during 
the year in question should be deducted as 
depreciation of its property. Later the 
position taken up was that it was expendi- 
ture . incurred solely for the purpose of 
earing profits or gains within the meaning 
of s. 10 (2) (tx), Income Tax Act. The 
question referred to the High Court is whe- 
ther the applicant is entitled on these facts 
to a deduction of the amount claimed as 
expenditure on account of the price or 
value of the earth dug and utilized for manu- 
facturing bricks from the total profits of 
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the business or otherwise as a depreciation 
in the value of the land. 

Ifthe company had been purchasing 
merely raw materials for the purpose of 
manufacturing bricks, it would certainly 
have. been entitled to a deduction of the 
price of such materials from the total in- 
come realised by the sale of the bricks 
during the year: But the position here is not 
that of a company which is merely carry- 
ing on the business of manufacture by 
purchasing raw materials and convert- 
ing such materials into marketable com- 
modities. ` 

The company is the owner and proprie- 
tor of apart of the land cn which this busi- 
ness is carried on and has also taken a lease 
‘of the other of thé same land. The company, 
therefore, has both proprietors’ and lessees’ 
rights in the land itself and is in possession 
of such land and is also-entitled ' to dig up 
earth out of thisland and use the same’ for 
moulding bricks. In the process of manu- 
facture the subject of the lease isreally not 
completely consumed or-exhuusted, but as 
earth js‘ dug out, fresh earth or clay becomes 
available, though there may possibly he a 
greater inconvenience or difficulty in digg- 
ing out earth from alowerlevel. But it 
cannot be regarded as a case where ‘the 
materials are completely and wholly used 
“up in the prucess of manufacture. Here 
fresh materials of the same kind are for 
all practical purposes substituted for those 
tåken out from ‘the ground. The company 
by taking this lease has not purchased so 
many maunds of earth for so many rupees 
‘but has acquired lessee’s. rights in the im- 
movable property which include the right 
to dig out earth and use it for the purpose 
of manufacturing ` bricks. The position 
seems to me more analogous to that of a 
company which is working a quarry or mine 
rather than tò aù ordinary manufacturer 
who purchases raw materials for the pur- 
pose of his manufacturing business. In 
the latter case the taxable income is the net 
‘gain or profit madé by him which necessarily 
is the difference between the amount realis- 
ed by him and the total amcunt spent by 
him ; whereas inthe case of a lessee of a 
mine, quarry or brickfield, the property 
already exits and is.taxed as realized pro- 
perty yielding a certain annual income to 
the owner or lessee. — l 

No case which is directly in point has 
been cited before us by the learned Counsel 
but there are observations in several Eng- 
lish cases “which show: that the value of 
the materials fouindin a brickfield is treated 
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as capital expenditure in England and is, , 
therefore, not allowed to be deducted from - 


the total income. The leading case-is that ` 


in Alianza Co. v. Bell (1). That awas.a.cage. 
where an English Company was the owner 
of land in Chili containing deposits .of 
caliche from which by a.certain process ` 
nitrates and iodine were extracted. The. 
process of manufacture would ultimately. 
result in the exhaustion of the whole of 
the caliche available in which event the 
land and the machinery and plant used 
forthe purpose of manufacture would be 
practically of no value. Channell, J. pointed 
out that the case wasone of those cases in 
which the process necessarily exhausts the 
material as the undertaking necessarily con- 
sumed in the course of its working the 
stock upon which it started. At p. 673* the 
learned Judge observed : , 

“Ifit is merely a manufacturing ‘business, the 
procuring of the raw material would not bea capital 
expenditure. But ifit is likethe working of a par- 
ticular mine or bed of brick earth, and ‘converting 
the stuff worked into a marketable commodity then 
the money paid for the prime cost of the stuff so 
dealt with is just as much capital as the money sunk 
in machinery or’buildings.” ` 

Atp. 674* the learned Judge further 
pointed out that the position was similar 


. to tbat of mining company and it would: 


make no difference whether the ‘whole 
business was considered ‘as consisting of 
two distinct businesses or of one business 
only, for in the former case the mining 
company would have to be credited with 
receiving the price of the raw material 
handed over to the manufacturing company 
if there were supposed to be two distinct 
businesses. This view was upheld’ by ‘the 
Gourt of Appealin Alianza Co. Ltd. v. Betl 
(2), and was affirmed by the House of ‘Lords 
in Alianza Co., Ltd. v. Bell (3). 

In John Smith & Son v. Moore (4), the 
assessee had after the death of-his father 
acquired a certain business and taken over 
the assets at a ‘valuation, which assets 1n- 
cluded certain forward coal contracts made 
py his father with several colliery owners 
for the delivery of coal. The coal contracts 
had been valued at £30,0C0. The assesees 
claimed thatin arriving atthe amount of 
the profits of the business chargeable to 
excess profits duty, the value of the cntracts- 
should be deducted. The Houseof ‘Lords 


(1) (1904) 2 K B666; 73 L J KB 755. 

(2) (1905) 1 K B 184; 74 LJK B 219, 

(3) (1906) A O 18/75 LJ K B 44; 93°L T 709; 54 WR 
413:5 Tax. Cas. 172; 22 T L-R 94. 

(4) (1921) 2.4 O 13; 90.L.JP O 149; 125-L T481;-69 
SJ 492: 37 T L-R 613. ; 

* Pages of (1904) 2 K. B —[Ed.] 
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-bya large majority overruled this conten- 
: tion. Atp. 38* Lord Sumner observed : 

- “The business carried on was not that of buying 
and gelling contracts but of buying and selling 
` coals, and the contracts which enabled the seller of 
the coals to acquire the coals, were no more the 
subject of his trading asa stock-in-trade for sale 
than: a lase of a brickfield would be the subject of 
-a'sale of bricks”. 


-“Tt was further assumed that in the case. 


of alease of a brickfield, the materials could 
not be treated as stock-in-trade for the 
purposes of assessment. 

In the recent case, Golden Horse Shoe 
(new), Limited v. Thurgood (5), the asses- 
see was a company which had been formed 
forthe purpose of acquiring the right to 
take away and re-treat very large dumps 
of: residual- deposits resulting from the 
oe rking of a gold mine. Lord Hanworth, 

R, approved of the view expressed by 
Channel, J.in Alianza Co, v. Bell (1), and 
quoted the opinion of'the’ learned Judge at 
considerable length. Romer, L. J. also 
pointed out the distinction that has to be 
drawn between fixed capital and’ circulat- 
ing capital: and-said at p 5647 that if a gas- 
manufacturer, instead of buying his coal 
from outside sources, purchases a coal mine 
and produces the coal that he requires by 
mining, he would not be enti‘led to debit 


whi the value of his mine has depreciated 
in consequence ofthe extraction of that 
coal; for the mine is regarded as being 
fixed. capital. He then observed : 

. instead of buying the mine the gas manu- 
Pree had bought a quantity of coal already ex- 
tracted: fromthe mine and stacked on the surface, 
the price: of the coal’ would have been regarded as 
pert of the circulating capital. In such a case 


the purchase of thé mine isnot the purchase of- 


coal- but a purchase of land with the right of ex- 
tracting coal from it. The land is regarded merely 
as‘one of the means provided by the manufacturer 
for causing coal to be brought to his gas works, and, 


therefore, as mucb part of his fixed’ capital as 


would be any railway trucks or lorries provided by 
him for‘the same purpose”. 

The distinction made in Juhn Smith & 
Son’ v. Moore (4), was then quoted. It, 
therefore, seems that the case of a brickfield 
is vety similar to that of a quarryor a 
mine’ and the proprietor of the land or the 
lessee ig‘ not. a mere purchaser of raw 
materials but a person who has acquired 
certain rights in the land and the amount 
invested by him must, thorefore, be treated 
as capital expenditure within the meaning 
of:s: 10 (2) (iz). The present assessee has 


(5):(1934) 1 1 ee B 548; 103 LJ KB 619; 18 Tax. Cas. 
280; 150 L T 
* Page of TH 2 A.O. 
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agreed presumably to pay some premium 
and 2n annual rent for all his rights under 
the lease, and he or his predecessor might 
have ‘paid the price of the land purchased. 
He has really not purchased any raw mate- 
rials for cash and he cannot be allowed to 
claim a deduction of the supposed value of 
the earth taken out of the land as part of 
the property. 

The answer to the question referred to 
us is, therefore, in the negative. We direct 
that the assessee should pay the costs of 
Government and we assess the Crown 
Qoutisel’s fee as Rs. 200. We allow six 
weeks’ time to the Crown Counsel to file the 
certificate. - 

D. Answer in the negative. 
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July 16, 1936 
Din Mowasman, J. 
PEOPLE'S BANK, or NORTHERN INDIA, 
l _ Lp, Inthe matter of 
UMA SHANKAR MALHOTRA — 
PETITIONER 
Civil Procedure Code (Act Vof 1908), s. 141— 
Power of review—Company low, whether affects at 
—Companies Act (VII of 1913), 3. 211-—Scopz -Order 
of inspection — Court's discretion— Discretion exercised 
in favour of creditor or contributory—Likelthood that 
information thus obtained may be used in interest of 
directors yet to be examined—Whether ground for 
interfering with discretion. 
Obiter.—The Company Law does not affect the power 
of review which is otherwise vestedin a Judge of 
the High Oourt, especially as by s. 141, Civil Proce- 


` dure Code, the provisions of that Code are to be 


followed in' all proceedings- in any Court of civil 
jurisdiction. 

Section 241, Companies Act, places matter of or- 
dering inspection of documents entirely in the dis- 
cretion of the Court and if this discretion has once 
been exercised in favour ofa contributory or cre- 
ditor, it cannot be interfered with on the ground 
that he may use, the information thus got on in- 
spection, in the interest of Directors yet to be 
examined, This circumstance would not be a bar 
to the exercise ofthe right by persons authorized 
under the law to inspect the documents and other 
records which the law permits. 

Mr. Jagan Nath Aggarwal, the 
Petitioner. 

Mr. Ram Lal Anand, for the Official Liqui- 
dator, for the Respondent. 

Order.—This- is an application by Mr. 
Jagau Nath Aggarwal on behalf of Uma 
who was allowed ins- 
pection of. certain documents lying in the 
custody of the Official Liquidator by the 
Hon’ble the Chief Justice on June 1, 
1936. The petitioner prays that notice 


for 
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be issued to the Official Liquidator and 
he be directed to comply with the order of 
the learned Chief Justice granting permis- 
sion to the petitioner to inspect the docu- 
ments mentioned in his petition. Consi- 
dering that the Official Liquidator could 
not disregard the orders of this Court, I 
issued notice to him to appear before me 
and explain the matter. He has submitted 
a reply in writing urging that the previous 
order was passed behind his back, that he 
never refused inspection but merely post- 
poned it till after the examination of the 
Cawnpore Directors, that the conduct of 
the petitioner was extremely suspicious, 
that the real object of the petitioner was 
not to help the Official Liquidator in his 
examination of Lala Harkishen Lal, as 
alleged by him but to pick out information 
which may be of use to the Cawnpore 
Directors and that the order of the learned 
Chief Justice be recalled or modifed. 
The first question that arises for determi- 
nation is whether sitting as a successor in- 
office of the learned Chief Justice in liqui- 
dation work, Ican interfere with his order 
in any manner. The Official Liquidator 
has relied on s. 202, Company Law, but 
in my view that is clearly inapplicable to 
the case. Section 202 merely provides for 
the reshearing of, and appeals from, any 
order or decision made or given in the 
matter of the winding-up ofa Company by 
the Court ia the same manner and sub- 
ject to the same conditions in and subject 
to which appeals may be had from any 
order or decision of the same Court in 
cases within its ordinary jurisdiction. I 
have not been referred to any provision 
of the Cempany Law which would justify 
me in recalling or modifying the order of the 
. learned Chief Justice on the grounds urged 
by the Official Liquidator. 

It appears to me, however, that the 
Company Law does not affect the power of 
review which is otherwise vested in a 
Judge of this Court, especially as by 
S. 14), Civil Procedure Code, the provisions 
of that Cade are to be followed in all pro- 
ceedings in any Court of civil jurisdiction. 
No such application, however, has been made 
to me and even if it were made, I am. doubt- 
ful whether I would have taken any action on 
that application under O. XLVII, Civil Pro- 
cedure Code Coming now tothe merits of the 
objection raised by the Official Liquidator, 
Mr. Ram Lal Anand has admitted that he 
was present at the time when the order was 
made by the learned Chief Justice and that 
he had’ even consented to it. He, however, 
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adds that his consent was based on the 
consideration that Lala Harkishen Lal's 
statement was to be recorded on the 12th 
and that his consent became ineffective as 
soon as it was decided to postpone the 
examination of Lala Harkishen La] to the 
17th. The Official Liquidator has urged 
that certain Cawnpore Directors are now 
to be examined before Lala Harkishen 
Lal’s examination takes place and that 
his unwillingness to place the record at 
the disposal of the petitioner is based 
on the ground that the petitioner would very 
likely use the information gained by him 
against the Official Liquidator and would 
forewarn the Cawnpore Directors who are 
yet to be examined. 

It may or may not beso, but the posi- 
tion to-day is just the same as it was when 
the learned Chief Justice made the order, 
inasmuch as if Lala Harkishen Lal's. exa- 
mination had started on the 12th, the 
Petitioner would have inspected the record 
and used the information so gained in any 
manner that he liked and without res- 
traint. Moreover, r. 81 of the Rules and 
Orders of the High Court (Vol. 2, Chap. I), 
is quite explicit on the matter and indepen- 
dently of any considerations that may 
arise, invests every contributory with a 
right to inspect all the documents which 
are in the custody of the Official Liqui- 
dator. The Official Liquidator has finally 
urged that the order of the learned Ohief 
Justice did not set any time limit but 
considering that the inspection -had to 
take place before the examination of Lala 
Harkishen Lal commenced, I am of opinion 
that the spirit of the order of the learned 
Ohief Justice was quite clear and that the 
inspection could not be delayed or post- 
poned by the Official Liquidator to suit 
his own convenience. I further think 
that it could not be the intention of the 
legislature to take those Directors or 
officers by surprise who are singled out 
for public examination under s. 196 and 
therefore even if the information gained 
by persons who inspect the records may 


-be used in the interests of the Directors 


to be examined under s. 196, Companies Act 
that circumstance would not be a bar to 
the exercise of the right by persons autho- 
rized under the law to inspect the docu- 
ments and other records which the law 
permits. Jn this case there are more than 
a dozen persons who are yet to be exa- 
mined and their examinalion might take 
more than a month. 

If once jt is conceded that itis open to 
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the Official Liquidator to refuse the ins- 
pection of the records on the ground that 
the information thus obtained may ñot be 
used infavour of the Directors to be exa- 
mined, no contributory or creditor would 
be. permitted to exercise his right under 
the kaw until the whole show is over. This 
evidently could not be the intention of the 
Legislature. Section 241, Companies Act, 
places this matter entirely in the discretion 
of the Court and if this discretion has once 
been exercised in favour of a contributory 
or creditor, it cannot be interfered with 
espevially on the grounds which are now 
being urged by the Official Liquidator. I 
accordingly direct that the Official Liqui- 
dator must comply with the orders passed 
by the learned Chief Justice and must 
place all the documents mentioned in the 
petition at the disposal of the petitioner 
for inspection in accordance with law. 
Before I close, I may remark that the 
Official Liquidator was not authorized to 
sit in jadgment on the order of the learned 
Chief Justice and that if he or his Counsel 
was in any manner under the impression 
that the order of the learned Chief Justice 
was either improper or inexpedient or 
irregular or illegal, instead of judging the 
order himself or finding flaws in the said 
order, he should have moved this Court in 
due course of law. The Official Liquidator 
is present and my order has been announc- 
ed to him. 
D. Order accordingly. 
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ALLAHABAD HIGH COURT 
Second Oivil Appeal No. 594 of 1935 
April 6, 19387 ` 
IQBAL AHMAD, J. 
SECRETARY or SI'ATH—DsrenDant— 
APPELLANT 


VETSUS 
Mahashey RAM BHAROSEY LAL— 


PLAINTIFP——RESPONDENT 

U.P. Land Revenue Act (III of 1901), as. 142, 183 
—Delivery of possession by mortgagor of his share to 
mortgagee—Liability of mortgagor for land revenue 
during possession of mortgagee—“ Duly” in s. 183, 
meaning of—Written appointment of agent, if 
necessary. 

By s. 147, U. P Land Revenue Act, the respon- 
sibility for land revenue is cast only ona person 
who is “ in proprietary possession " of a mahal or 
portion thereof, “for his own benefit.” It follows 
that a mortgagor who has mcrtgaged his share in 
the makal and delivered possession to the mort- 
gagee isnot lable forthe land revenue so long as 
possession remains with the mortgagee. 

The word “ duly " has been used in s. 183, U. P. 
Land Revenue Act, with a view to provide that the 
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authority given to the agent must be valid autho- 
rity and not one given as the result of exercise of 
coercion, undue influence or fraud, etc. The word 
“duly “ cannot be held to be synonymous with the 
words “by writing”. If the Legislature intended 
that the agent contemplated by s 183 mustbe an 
agent appointed by writing, nothing would have been 
oe for the Legislature than to sayso in so Many 
words, 


S. C. A. from the decision of the Sub- 
Judge, Bareilly, dated February 5, 1935. 
i Mr. Muhammad Ismail, for the Appel- 
ant. 

Mr. G. S. Pathak, for the Respondent. 


Judgment.—This is adefendant’s appeal 
and arises out ofa suit for recovery o 
Rs. 30-11-0 which was paid under protest 
on behalf of plaintiff-respondent on account 
of alleged arrears of revenue of certain 
zamindari property and on account of the 
process fee for the issue of a warrant for 
the arrest of plaintiff-respondent and costs 
of attachment and pound charges of the 
cattle of the plaintiff-respondent. The 
facts are notin dispute and are as follows: 

5-biswa zamindart share in village 
Karanpur was owned by a lady named 
Musammat Bhcopan Dei. In the year 1927 
Bhoopan Dei mortgaged that share to one 
Jado Ram by means of a deed of usufruc- 
tuary mortgage. In accordance with the 
terms of the mortgage-deed the mortgagor 
was not entitled toredeem the mortgage 
for a period of 7} years. The mortgagees 
name wasentered in the revenue papers 
and he entered in possession of the property 
mortgaged and wasin possession . during 
the period for which the revenue was In 
ATTeAIS. 

In the year 1931 the equity of redemption 
in the 5-biswa share that belonged: to 
Bhcopan Dei was put to sale and pur- 
chased by Ram Bharosey Lal, plaintiff- 
respondent, and Ram Bharosey's name was 
entered in the revenue papers as the owner 
of the equity of redemption. A sum of 
about Rs. 25 was due on account of land 
revenue of the5-biswa share in August 
1931, and for the realization of this 
amount, the Tahsildar, on August 10, 
issued a warrant of- arrest: and Ram 
Bharcsey Lal was arrested and detained 
in prison. Further, under the orders of 
the Sub-Divisional Officer, the cattle of 
Ram Bharosey Lal were attached and kept 
in pound. On August 10 the plaintiff sent 
a notice to the Tahsildar from the lock up 
protesting against his arrest and detention 
and hesent similar notices on August 11, 
tohigher revenue officials. Kanhaiya Lal, 
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the son of the plaintiff, alsoapplied to the 
Sub-Divisional Officer for the rele se of his 
father but the Sub-Divisional Officer refused 
to accede to the application unless: the 
revenue. was paidi Kanhaiya Lal corm- 
muhicated this order of the Sub-Division‘al 
Officer to the plaintiff in the lock-up and 
the plaintiff directed Kanhaiya Lal to pay 
the amount demanded under protest. 
Kanhaiva Lal, on August 15, paid under 
protest in all a eum of Rg. 30-11-0 to: the 
Sub-Divisional' Officer and then the plain- 
tiff was released Tle protest was contain- 
ed in a written application that was 
signed by Kanhaiya Lal and was presented 
before the Sub Divisional Officer: at the time 
of tke payment. 

The suit giving‘rise tothe present appeal 
was brought by the plaintiff-respondent on 
‘the allegation that he was nof liable -to 
‘pay the amount due on account of land 
Tevenue and that the amount paid: by 
Kanhaiya Lal was wrongly realized. The 
‘defendant, the Secretary of State for India 
‘in Oouncil, resisted the suit inter alia 
on the following grounds: (1) that the land 
` revenue’ realised was due from Ram 
Bhircsey Lal, and’ (2) that the suit wag 
barred: by s. 233 (m), Land Revenue Act 
(Act TIT of 1901. The trial Court gava effect 
to these pleas and dismissed the suit. 
But on appeal by the plaintiff, the lower 
Appellate Court overruled. the pleas urged 
in.defence and decreed. the plaintiff's 
claim. The defendant bas come up in 
second appeal to this Court and'it is argued 
on:his behalf thatthe lower A'ppellate Court 
was wrong' inlaw in: repelling the conten- 
tions noted above.- In my’ judgment, the 
decree of the lower Appellate Court is per- 
fectly-correct and ought to be affirmed. It 
A provide ey s. 142, Land Revenue Act 

at.: 


“Proprietor in this Chapter means a person in 
proprietary possession for his own benefit, and- 
includes a mortgagee and a lessee of 
rights," 

The plaintiff as the owner of the equity 
of redemption isno doubt in one sense, 
one of the proprietorsof the mahal but in 
accordance with the definition of the word 
“proprietor contained inthe Explanation 
the plaintiff cannot be held tobe a pro- 
prietor within the. meaning of s, 149: 


SHORBTARY OF STATE 7. RAM BHARCSRY LAL (ALL) 


proprietary: 


1G 


Though the plaintiff's name is reeorded 
in the revenue papers as the owner of the 
equity of redemption of-the 5 biswa share, 
th t share is intne actual possession of 
ths usufructuary mortgagee. Tue plaintiff, 
therefore, isnot in possession of that share 
“for his own benefit” and is not a 
“proprietor” in the sense in which that 
word is used in s. 142. The-usufructuary 
morigagee was in the year 1931 in pre- 
prietary possession for his own benefit 
and was, therefore, responsible to Govern- 
ment forthe revenue as: one of the “pro- 
prietors” of the mahal. By s. 142 tke 
responsibility for land revenue is cast only 
on a person who is‘‘in proprietary posses- 
sion” ofa mahal or portion thereof, “for 
his own benefit”. It follows that a mort- 
gagor who has mortgaged his share in the 
mahal and delivered ‘possession to the 
mortzagee is not liable for the land 
revenue so long as pcssession :emains with 
the morigagee. Thelower Appellate Court 
was, therefore, right in holding that tHe 
plaintiff was not liable forthe arrears of 
revenue which was realized from him. 

The other contention advanced on bekalf 
of the defendant, viz., that s. 234 (m), Land 
Revenue Act, was a bar to the suit, is 
also without subs'ance. It is. provided by 
8. 233 (m) that: 

“Noperscn shall institute any suit or other pro- 
ceeding. in the Civil Court with respect to...... > 
claims conrected with or arising out of the collec- 


tion of revenue (other than claims under s 183), 
orany process enforeed on account of an arrear of 


revenue,” ; 
It is clear that in accordance with this 
provision, suits that come within the 


purview ofs. 183 of the Act are not barred. 
Itis, therefore, to be considered whether 
or not the suit filed by the plaintiff- 
respondent was one under s. 183 of the Act. 


That section runs as follows : 

“183, Whenever proceedings are taken under this 
Chapter against any person for the recovery of 
any arrear of revenue, ‘he may pay the amount 
claimed under protest to the officer taking such 
proceedings, and upon such payment, the proceedings 
shall bestayed, and the person against whom such 
proceedings were taken may sue the Government in 
the Civil Court for the amount so paid . No protest 
under this section shall enable the person making the 
sametoeue in the Civil Court unless it is made 
at the time of payment in writing and signed by 


such person or by an agent duly authorized’ on his 
behalf.” 
It is conceded that proceedings for: 


realization of revenue were taken against 
the plaintiff and that the payment to tke 
Sub-Divisional Officer was under protest. 
But it iscontended that the protest was not. 
in the manner provided hy 'the.section and 
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it. is, therefore, urged that the suit was not 
maintainable. Itis a fact that the appli- 
cation containing the protest was not signed 
by the plaintiff himself and was signed 
.by his son Kanhaiya Lal. It has. been 
found by the lower Appellate Court that 
Kanhaiya Lal was instructed and authoriz- 
ed by the plaintiff to mike the payment 
under protest. `The question then arises 
whether this verbal authority given by the 
plaintiff to Kanhaiya Lal constitutéd the 
latter “an agent duly authorized” on 
behalf of the plaintiff. It is argued on 
behalf of the defendant-appellant that the 
agent contemplated bys. 183 is an agent 
appointed by awritten power of attorney. 
Itis urged that by using the word “duly” 
before the word authorized in the section, 
the Legislature intended to lay down that 
the agent’s authority must be evidenced by 
a written document. I am unable to agree 


with this contention. The word ‘duly’ has 


been used in the section with a view 
to provide that the authority givento the 
agent must be valid authority and not one 
given as the result of exercise of coercion, 
undue influence’ or fraud, ete. The word 
‘duly’ in my judgment cannot be held to te 
Synonymous with the words “by writing” 
Ifthe Legislature intended that the agent 
contemplated by s. 183 must be an agent 
appointed’ by writing. nothing would have 
been easier for the Legislature than to 
say soinso many words. To give effect 
tothe contention of the defendantrappellant 
would be to introduce in thesection after 
the words “duly authorized’ words to the 
effect “by writing’—words which are not 
there—and this is not permissible. The 
suit filed by the plaintiff, therefore, was a 
suit in accordance with the provisions of 
s. 183 and was maintainable. The appeal 
must, therefore, fail and is dismissed with 
costs. 
D. . Appeal dismissed. 


NAGPUR HIGH COURT 
Second Civil Appeal No, 251 of 1935 
December 9, 1936 
Boss, J. 
IMAMALI—AppELLANT 

versus 

kani PRIYAWATE DEVI- RESPONDENT 

C. P. Tenancy Act (I of 1920 as. amended), 


gs. 96, 2 (2)—Lae cultivation, if agricultural occsi-. 
pation —Lease of, whether should be in writing and 


registered—Such lease reduced to writing—W kether 
requires registration under Registration Aet' (XVI 
of 1908); s. 17°(1) (d)—Stch lease tf one of immòy- 


kd =- 
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able property—Lease in writing shouldbe embodied 
in -one instrument—Hach subsequent agreement must 
form complete transaction — Contract—-Documentary 
and oral — Distinction pointed out—Offer and 
acceptance in.writing but terms oral—Su_h contract 
held oral—Damages—Anticipatory breach —Remedy 
of injured party—Damages, date from which to be 
assessed— Words and phrases—"Growing erop," mean- 
ing of. 

Lac is raised and harvested twice a year, 
Since s. 96, C. P. Tenancy Act, expressly places’ 
it on the same footing as the other “ pro- 
duce” of a tenant’s holding, and since the section 
occurs in an Act dealing with agricultural’ tenan- 
cies,- it follows that lac cultivation is.now consider- 
ed an agricultural occupation and so falls within 
the extended definition of agriculture given in 
s. 2 (2) of the Act. This, as the section shows, in- 
cludes “ the raising of p3riodical crops." That in 
its turn means that 5.107 ofthe Transfer of Prop- 
erty Act, will not apply, and it follows a written 
and registered instrument is no longer necessary 
for the lease of a lac jungle. But if such a lease 
is reduced to writing, then it will require registra- 
tion unders 17(1) (d), of the Registration Act, pro- 
vided it isregarded as a lease of immovable prop- 
erty. Such: a lease does not differ from a lease’ of 
land forthe purposes of cotton, wheat, or any other’ 
kind of cultivation. Trees are undoubtedly immov- 
able property unless severed from the ground ; and, 
unless’ the intention ofa lease is that the trees 
should becut down and the wood removed, the lease 
must bea lease of immovable property. That being 
so, if requires registration if reduced to writing. 
Hiria v. Mahomed Siraj-ud-din Khan (2), held. no 
longer good law, Parmanand v. Birkhu (4), reasoning 
doubted. [p. 5&4, col 2; p. 555, col. 1] 

Registration is required ofa lease under s. 17 (1): 
(d:, Registration Act, which includes an agreement 
to lease as well, because of 8.2 (7), but a lease is 
one complete transaction in itself and when in 
writing, can be embodied in but one instrument, 
even though it may consist of several separate 
documents. Of course its terms can be subsequent- 
ly added- to, altered, or varied by a distinct new 
agreement validly entered into, but such agreement 
must form one completa transaction in itself. Until: 
that stage is reached, the rest are but preliminary 
negotiations which have no binding effect. [p 557, 
col 1. l 

The offer may be oral and the ac-eptance may be 
oral, and yetthe terms may be embodied in a 
document: In such acase the contract is in writ- 
ing, and not oral, in spite of the oral offer and 
acceptance. A person may,for instance, hand over 
an unsigned paper which contains the terms of his 
offer and the acceptance may be entirely oral, and 
yet the contract isa written one. Equally the offer 
and acceptance may be in writing and yet the 
terms may be oral,and then the contract is oral 
one, not a written one, for itisthe terms of the 
contract which must beembodied in a written in- 
strument before the contract can be considered a 
written one, and not merely the offer and the 
acceptance; of course the contract may actually be 
contained in several documents which when read 
together constitute the entire contract and they 
are then regarded as‘one instrument in the eye of 
the law, even as they form but one contract. [p. 
556, col. 2.) 

There is no doubt that when a party to a em- 
tract commits an anticipatory breach, the injured 
party hasan option of rescinding it or of electing 
to treat it as continuing and then sning on due 
date for such damages as then accrus. There is 
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“equally no doubt that an election once made cannot 
be avoided. There can be no claim for damages. 
with respect toa contract which is still in being, 
and it is clear the contract cannot be determined 
by one side alone except by performance, It follows 
‘that unless and until the other side chooses to 
rescind, the contract remains alive for all purposes, 
. and this isthe only fair and just rule. It is diffi- 
cult to see why the wrong-doer should be entitled 
to take advantage of his own wrong. Oonsequently 
~ damages for the breach are to be assessed not from 
the date of the breach but from the date on which 
_the other side elects to rescind. |p. 557, col. 2} | 
: A “growing crop" means a crop whichis in 
- existence and which is in the process of coming to 
fruition. [p. 555, col. 1] 
S.C. A. from the appellate decree of the 
Court of the District Judge, Raipur, dated 
. January 29, 1935, in Civil Appeal No. B-41 
of 1934, confirming the decree of the Court 


of the Second Subordinate Judge, Second, . 


Glass, Raipur, dated March 9, 1934, in Civil 
Suit No. 198 .of 1933. . 

Mr. M. B. Kinkhede, R. B., for the Appel- 
lant. ` 

Mr. J. Sen, for the Respondent. | | 

Judgment.—The plaintiff, whose estate 
‘is under the Court of Wards, is the zemin- 
“dar of the Deori estate. On January 30, 
-1922, an auction was held for leasing out 
-the lac-bearing trees of the zemindari forest. 
‘The auction was held subject tothe con- 
ditions specified in the proclamation Ex. 
P-7, dated January 7, 1932, the most im- 
portant of which are that the lease was 
to be fora period of three years, expiring 
February 10, 1935, and that the auction 
-was to be subject to the sanction of the 
Commissioner who was given the right to 


reject any of the bids, including the 
highest, without showing any cause for 
doing -so. l 

The defendants bid which was the 


highest, being Rs. 850a year, was accept- 
ed by the Commissioner on March 9, 1932, 
aad the acceptance was communicated to 
the defendant in due course. He, thereupon, 
entered upon the lease and for a time work- 
ed the jungle; but on August 5, 1932, he 
repudiated the contract, stating that the bid 
was too high and that he was unwilling to 
work the theka. . 

Scme four anda half months later the 
plaintiff served the defendant with the 
notice, Ex. P-5, dated December 21, 1932, 
and gave him the option of carrying out 
his part of undertaking or of forfeiting the 
lease. He was told that unless he paid-up 
the. lease money due from him and exe- 
cuted a deed of agreement within a fort- 
night of the receipt: of the notice, the 
theka would be auctioned again on Febru- 
aty 10,1933, and the ‘defendant would be 


YMAMALI v. PRIYAWATI DEVI (NAG.) 


"i7110. 


held responsible for any loss that might 
ensue thereby. l 

The defendant did nothing, anil so the 
Jease was auctioned again and the plaintiff 
now sues for damages. 

The first question is whether the lease 
can be proved. It was argued that being 
a lease of immovable property fora term 
exceeding a year, it could only be effected 
by registered instrumeut under s. 107 of 
the Transfer of Properly Act. The learned 
Counsel forthe plaintiff repondent counter- 
ed by saying this was a lease for an agri- 
cultural purpose and so was excluded from 
the provisions of the Transfer of Property 
Act by s. 117. 

The term “agriculture” is a very wide 
one, as was explained in Panadai Pathan 
v. Ramasami Chetti (1). It includes, for 
instance, such things as horticulture and 
forestry, and the term “agricultural land” 
has been defined to include pasture land 
and wood land. But it was decided in 
Hiria v. Mahomed Siraj-ud-Din Khan (2) 
that the cultivation of lacis not agriculture, 
though Harba v. Raghunatha (3) took a 
wider view. Hiria v. Mahomed Siraj-ud- 
Din Khan (2) loc cit., however, is no longer 
law, for itsnarrowing ofthe definition has 
now been abrogated by the new Tenancy 
Act of 1920, probably because of these very 
rulings. 

The Act purports to be one “to consoli- 
date and amend the law relating to agri- 
cultural tenancies...... in the Central Pro- 
vinces” and we find it dealing with the 
question of lac cultivation in s. 96 and 
also in Expl. 1 to s. 98. Tenants are now 
given the same rights in lac-bearing trees 
“as in the holding itself” and they are en- 
titled to take “the produce thereof”. Now 
it is well-known that this produce is raised 
and harvested twice a year. Consequently 
Since s. $6 expressly places it on the same 
footing as the other “produce” of a tenant's 
holding, and since the section occurs in an 
Act dealing with the agricultural tenancies, 
it follows that lac cul ivation is now con- 
sidered an agricultural occupation and so 
falls within the extended definition of 
agriculture given in s. 2 (2) of the Act. 
This, asthe section shows, includes “the 
raising of periodical crops”. 

This new definition also conforms with 


the popular conception oflac cultivation, in 
(1) 45M 710; 70 Ind. Cas. 657; (1922) M W N 384; 
31 MLT76; 483M L J 191.16 L W 26i;AI R 
1922 Mad. 351. 
(2) 4 NLR 104. 
a 15 N L R 60; 50 Ind. Cas, 967; A I R 1919 Nag: ; 
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_ which the two harvests are popularly referred 

to as “crops”. There is, therefore, no longer 
any doubt that this is now regarded as an 
agricultural operation. That in its turn 
means that s, 107 of the Transfer of Pro- 
perty Act will not apply, and it follows a 
written and registered instrument is nə 
longer necessary for the lease of a lac 
jungle 

‘But this does not solve the whole pro- 
blem. For if sucha lease. is reduced to 
writing, then it will require registration 
under é. 17 (1) (d) of the Registration 
Act, provided it is regarded as alease of 
immovable property. Parmanand v. Birkhu 
(4 definitely holds it is. But it is doubtful 
whether the reasoning on which that deci- 
sion is based can be sustained any longer 
The view taken there is the old view that 
lac produce cannot be regarded as a grow- 
ing crop. That is no longer the law. It is 
now looked upon asa “periodical crop” and 
consequently until gathered must be “grow- 
ing crop”, 

But that isnot what was leased in this 
case. A “growing crop” necessarily means 
a erop which isin existence and which is 
in the process of coming to fruition. What 
was leased was“the 1ight of planting lac 
‘on the trees” as Ex. P-7 states, that is to 
say, the right of sowing, cultivating and 
harvesting the crop. Therefore, the lease 
is of the trees themselves for a particular 
purpose, and not of a particular crop which 
is ripening on them. 

I cannot see how this differs from a 
lease of Jand for the purposes of cotton, 
wheat, or any other kind of cultivation. 
Trees are undoubtedly immovable pro- 
perty unless severed from the ground; 


and, unless the intention of a lease 
is that the trees should be cut 
down and the wocd removed, the lease 


must be a lease of immovable property. 
That being so, it requires registration if 
reduced’ to writing. Exhibit P-7 is of 
course in writing, but it forms no part of 
eitheran agreement to lease or of an 
actual lease itself. It is merely a procla- 
mation inviting bids at an auction to be 
held on aspecified date. It is neither an 
offer nor an acceptance, nor does it embody 
the terms of the lease, though it indicates 
some of them, and notably the duration 
and commencement. Paragraph 6 states: 
“The terms of the lease and others particulars 
can be enquired into from the office of the manager 


of the Court of Wards, Pithora, or from the officer- 
in-charge of Court of Wards, Raipur.” 


(4) 5ND R21; 1 Ind. Cas. 903. 
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Therefore, itis clesr that Ex. P-7 does not 
embody the terms of the lease. 

Turning next to the bids themselves, they 
were oral and although Ex P-8 shows 
that a written record of them was kept 
by the auctioneer for his own c nvenience, 
that in itself does not mean ihat the actual 
bids were reduced to writing. The writ- 
ing in such acase must naturally be by 
the person making the 
offer and not amere memorandum by the 
other side, unless there is something. to 
indicate it was intended by both sides to 
embody the actual terms of the offer. But 
the. defendant who made the highest bid, 
has signed this sheet, and the question 
arises whether this indicates an intention 
on his part, as also on the part of. the 
auctioneer, to have his offer reduced to 
writing. I have not the slightest doubt 
that it does. 

It must be remembered that this was not 
an ordinary auction in which property is 
knocked down then and there to the 
highest bidder. In reality, it was nothing 
but aninvitation for offers which were to 
be collected on a particular day, at a par- 
ticular spot, in a particular way. The plaint- 
iff, acting through the Commissioner, not 
only did not undertake to accept any 
particular bid but expressly reserved to 
himself the right to reject all or any of 
them without assigning any reason: not 
that this express reservation was neces- 
sary under the law, for he had that right 
any way, butit appearsin express terms 
in Ex. P-7. That being so, the only point 
in obtaining the defendant's signature on 
Ex. P-8 was to enable the auctioneer to 
secd a written and signed bid to the 
Commissioner, I hold the bid was a written 
one. 

But did it embody the terms of the con- 
tract, As an offer, was it complete in itself? 
Very obviously nct. If [ may express it 
as a formula, all it said was that 

“If you giveme the lease on the terms, some 
of which are mentioned in Ex. P-7, and the re- 
mainder of which are obtainable in your office, 


and which I accept, I will pay you Rs. 850a 
year.” 


Exhibit P-8 then does not embody the 
terms of the proposed lease and was‘not 
meant todo so. 

What then of the acceptance? That is 
contained in writing in Hx. P-2. It ac- 
cepts the defendar.t’s offer and states that 

“the requisite agreement on stamped paper exe- 


cuted by the lessee may be submitted when ready 
for my signature.” 


Jt is not clear whether this acceptance 
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was actually communicated to the defend- 
ant in writing. But that is immaterial, for 
underthe rules and practice ofthe Court 
of Wards, of which I. can take judicial 
notice, there is no doubt that the intention 
was that this written record should in itself 
constitute the actual sanction, and as such, 
when Communicated to tke defendant, the 
acceptance of his offer. 

We are then left with the position in 
which there is a written offer and a written 
acceptance of a contract upon which the 
parties. are agreed, but which was not 
wholly reduced to writing. The portion 
“quoted from Ex. P-2 above shows that a 
formal written agreement had yet to be 
executed, l 

The legal result which flows from this is 
lucidly explained in Salmond and Winfield’s 
Law of Contracts, pp. 98—100 : a document 
may either in itself make the contract, that 
is to say, “be the original and authentic 
expression of the terms agreed upon”, or it 
may be merely evidence of the terms 
of an oral contract which has already been 
made. Documents of the first -kind are 
usually réferred to as deeds or instruments, 
and form the operative contractual instru- 
ment which actually creates the contract 
itself. That is the first distinction to bear 
in’ mind. 

This is not affected by the fict thit per- 
sons who enter into a binding oral contract 
frequently transform it into a contract in 
writing’ for the saké of gre:ter security 
and certainty. The first is none the less a 
binding contract in snch cases - becanse 
made’ orally, unless of course writing is 


required by the law, cr unless the intention. 


at the time of making is that it should not 
be binding until reduced to writing. It 1s 
merely superseded by the second written 
contract into which it merges. Tne inten- 
tion in such a case is that the first should 
be cancelled'and that the second, which is 
itself an operative contractual instrumen’, 
should constitute “the authentic and final 
expression of the new and substituted 
contract thereby entered into”. The sub- 


sequent writing in such a case is not merely 


an evidential document for use in proof of 
a prior and existing oral contract, but is 
the only contract new in existence and is 
the only means by which its terms can be 
established: 

This position may arise intwo ways: The 
parties may, by mutual consent, agree that 
the oral contract shall have no binding 
force until’ subsequently embodied in a 
written instrument, or they may have no 
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such intention in the beginning and then. 
subsequently resort toa written instrument. 
It may be difficult sometimes to disentangle. 
their intention from their words and acts, 
but once the written instrument is brought 
into existence, then the oral contract goes. 
and the writing is the onlv contract which: 
can be looked at and proved. 

The next thing to bear in mind is this: 

The offer may be oral and the acceptance 
may be oral, and yet the terms may be 
embodied in a document. In such-a case 
the contract is in writing, and not oral, in: 
spite of the oral offer and acceptance. 
person may, for instance, hand over an, 
unsigned paper which contains the terms of 
his offer and the acceptance may be entirely- 
oral, and yet the contract is a written one.. 
A common example of this is when an’ 
intending passenger obtains a railway or 
a steamship ticket, which contains the 
printed terms and conditions of the contract.. 
Equally the offer and aceeptance may. be- 
in writing as is the case here, and yet the 
terms may be oral, and then the. contract 
is oral one, not a written one, for it is the. 
terms of the contract which must be em- 
bodied in a written instrument bef re the 
e-ntract can be considered a written one, 
and not merely the offer and the accept- 
ance - 
T haye spoken throughout of a document 
and instrument. in the singular, but of 
conrse the contract may actually be contain- 
ed in several documents which when read, 
together constitute the entire contract and 
they are then regarded as one instrument 
in the eye of the law, even as they form but - 
one contract. The terms of the contract in' 
suit are not to be found in writing: any- 
where. There is no plea that they were 
reduced to the form of a docunient. Para- 
graph 6of Ex P-7 and para. 2 of Ex. P-2 
indicate on the contrary that an instrament 
of lease had yet to be made. I hold; there- 
fore, that the contract was an oral one. 

What then was the intention in the pre- 
sent case? The second paragraph of 
Ex. P-2 indicates, as I have said, that the 
plaintiff through the Commissioner intended 
that the contract between them be reduced: 
to writing and embodied on a properly 
stamped paper. Does this mean that both 
sides intended thatthe oral contract should 
not come into operation at all until. drawn 
up on a stamped instrument ? There is no 
pleading to that effect and the conduct of 
the parties indicates the -contrary. The 
defendant actually entered upon the lease 
and worked the jungle for ẹ time: 'Fhere- 
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fore the intention of the parties was clearly 
to regard the oral contract as binding until 
ft-was superseded by a written instrument. 

Now, as I have said, some of the terms, in 
fact the only three material for the purposes 
of this case, namely the commencement, 
the duration, and the price, are to be found 
in Exs. P-7 and P-& Does the rule of 
registration then apply? I think not. 
Registration is required of a lease under 
8. 17 (1) (d), which of course includes an 
agreement to lease as well, because of s. 2 
(7) but'a lease is one complete transaction 
in itself and when in writing, can be 
embodied in but one instrument, even 
though it may consist of several separate 
documents. Of course its terms can be 
Subsequently -added to, altered, or varied 
by a distinct new agreement validly entered 
into, but each agreement must form one 
complete transaction in itself. Until that 
‘Stage is reached, the rest are but prelimin- 
ary negotiations which have no binding 
„effect. 

It is quite clear from Ex. P-7 itself that 
. it does not embody the entire transaction. 
The document is, therefore, evidentiary only 
and not the actual instrument of lease or 
a partofit. Tke terms mentioned in it 
could have been ¢ontradic.ed and varied 
by oral evidence, as they could not have 
been if the document had formed the actual 
instrument of lease. It would have been 
open to the parties to say that tkough these 
‘were some of the terms suggested during 
the negotiations, they were nct adhered to 
when the final agreement was reached. The 
fact that both’sides are agreed that there 
was no change must not be allowed to 
obscure the legal position that there could 
have been, and that proof.of the alteration 
could have been tendered. I hold, therefore, 
that want of registration is no bar to the 
suit. 

Both the lower Qourts hold the contract 
was broken by the defendant. That of 
course is a finding of.fact and must be 
accepted here. But the measure of the 
damages to which tke plaintiff is entitled 
has yet to be considered. The contract was 
broken to the plaintifs knowledge on 
August 5, 1932, but she did nothing until 
December 21, 1932. On that date she gave 
the defendant a lccus penitentiae and in- 
timated her willingness to overlook the 
breach provided the defendant fulfilled his 
part of the obligation on-or before Feb- 
ruary 10, 1983. On that date she said, 
through her agent through the Court of 
Wards, that she would treat the contract as 
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at an end. This time the defendant did 
nothing, and on due date the property was 
again auctioned. What isthe legal position 
arising from these facts ? 

The plaintiff claims she is entitled to the 
difference between what she would have 
obtained under her contract if it had been 
duly performed and what she actually 
obtained at the second auction, léss what- 
ever sums the defendant had paid towards 
the lease in the interval. The defendant 
says the plaintiff knew’.the market was 
steadily falling all the time and'co should 
have mitigated damages by auctioning. tha 
property at once on August 5, 1932, instead 
of waiting till February 10, 1933, when 
prices were so much lower. The lower 
Courts:‘have accepted the plaintiff's conten- 
tion. 

There is no doubt that when a party toa 
contract commits an anticipatory breach, 
the injured party has an option of rescind- 
ing it or of electing to treat it as continuing 
and then suing on due date for such 
damages as then accrue. There is equally 
no doudt that an election once made cannot 


_ be. avoided. But the question arises whe- 


ther damages are to be ‘assessed from the 
date of breach or frcm the date on which 
the other side elects to rescind. This 
question dlsohas been carefully analysed 
in Salmond and Winfield’s Law of Contracts, 


-and the learned authors -come to the con- 
‘clusion at p. 286 that the date of 


recission 

is the right. date. ` I fully agree. ` | 
There can be no claim for damages with 

respect to a contract-which is still in being, 


“and it is clear’ the contract cannot be 


determined by one s‘dé aloné except by 
performance. It follows that unless and 
until the other side chooses the rescind, the 
contract remains alive for all purposes, and 
this is the only fair and just rule. Itis 
difficult to see hy the wrong:doer should 
be entitled to take advantage of his own 
wrong. 

In the present case, as I have gaid, the 
plaintiff did not elect to rescind on the 
date of breach, namely August 5, 1932, 
Therefore the contract remained alive for 
all purposes; the breach was waived for 
alltime and neither side could thereafter 
take advantage of it. After that the plain- 
tiff asked the defendant on December 21, 
1932, whether he intended to work the con- 
tract or. to break it. She gave him time 
till February 10, 1933, to make up his mine 
and said in effect that unless he did some- 
thing tangible to indicate his willingness 
to work it and fulfil his side of the bargain 
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bhe would take that as an indication of his 
infenticn to break it again. The defen- 
dant did nothing. Therefore on February 
10, 1933, there was a seccnd breach which 
gave the plaintiff-a fresh option to rescind. 
. This time she availed herself of the option 
and elected to rescind the contract. There- 
fore February 10, 1932, is the date of effec- 
tive breach and the decision of the lower 
- Ocurt to assess damages as from that date 
is right. 


The appeal is dismissed with costs. 


'D. Appeal dismissed. 
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ALLAHABAD HIGH COURT 
Civil Revision Application No. 403 of 1936 
April 1, 1937 
l NIaMaT ULLAH, J. 
MAHABIR PRASAD—Degrenpant— 
. APPLICANT 
VETSUS 
SITAL PRASAD—PLAINTIFr—O pposITs 
PARTY 

> U. P, Agriculturists’ Relief Act (XXVII of 1934), 
š. 2(2) )- Grove land, whether agricultural land— 
Grove-holder, whether entitled to benefit of Act. 
, Agricultural land does not necessarily mean land 
held for agricultural purposes. It may be used for 
plantation of a grove. The expression ‘agricaltural 
land’ has been used in cl. (f) of s. 2 (2), U. P 
Agriculturists’ Relief Act, in a comprehensive sense, 
so as to include all land which is fit for agriculture, 
though infact itis being used for come other pur- 
pose. In thie view, grove land, assuming it is land 
which if denuded of trees can be used for agricul- 
ture, is ‘agricultural land’ within the meaning of 
el. (f) and the grove-holder ig an agriculturist en- 
titled to the benefit of the Act. 


CG. Rev. App. against an order of the 
Judge, Small Cause Court, Allahabad, dated 
April 20, 1936. 


Mr, L. N. Gupta, for the Applicant. 
My. H. L. Kapoor, for the Opposite Party. 


Order.—This is a revision under s. 25, 
Small Cause Courts Act. The applicant in 
. this Court was the defendant in a suit for 
money on foot of a promissory note. He 
pleaded that he-was an agriculturist and 
entitled to the benefit of the Agriculturists’ 
Relief Act. The ground on which he based 


that claim was that he was in possession of - 


a grove. The lower Court held that a grove- 
bolder is not an agriculturist, as defined in 
gs. 2 (2): Agriculturisis’ Relief Act. . This 
view is impugned in revision. A person is 

an agriculturist, inter alia, if his case falls 
f j ; 
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within cl. (f) of s. 2 (2) Agriculturisfs’ Relief 
Act. That clause refers to 

“A person other than a thekadar or under-proprie- 
tor in Oudh holding a sub-settlement, who pays rent 
for agricultural land not exceeding Rs. 500 per 


= 


annum,” 

The applicant pays Re. 1-7-3 for the land 
on which his grove stands. The lower Court 
holds that grove land is not an ‘agricultural 
land.’ Section 2 (9) of this Act adopts the 
definition of land given in the Agra Ten- 
ancy Act, s.3 (2), under which: “Land 
means land which is let or held for agricul- 
tural purposes or as grove land: or for 
pasture......... i mee ag 

The lower Court argues that, as grove 
land isnot held for agricultural purposes, 
it cannot be considered to be ‘agricultural 
land’, and that grove land may be “land’, 
but as it is not held for agricultural pur- 
poses, it cannot be considered to be ‘agri- 
cultural land’ within the meaning of that 
expression in cl. (f) already quoted. In 
my opinion thisis a narrow interpretation 
of ‘agricultural land’ in cl. (f) Agricul- 
tural land does not necessarily mean land 
held for agricultural purposes. It may be 
used for plantation of a grove. I think the 
expression ‘agricultural land’ has been 
used in cl. (f) in a comprehensive sense, so 
as to include all land which is fit for agri- 
culture, though in fact it is being used for 
some other purpose. In this view, grove 
land, assuming it island which if denuded 
of trees can be used for agriculture, is 
‘agricultural land’ within the meaning of 
cl. (f). The land on which the applicant's 
grove stands is held by him as a tenant 
paying rent. There is every reason to þe- 
lieve that but for the trees standing thereon 
it would be fit for cultivation. Even where 
old trees exist, intervening spaces can be 
cultivated and some sort of a crop can be 
grown. I hold that the applicant is an 
agriculturist entitled to the benefit of the 
Agriculturists’ Relief Act. Accordingly I 
allow this revision, set aside the decree of 
the lower Court and remand the case to that 
Court for disposal according to law. Costs 
shall abide the result. 

D. -Revision allowed. 
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MADRAS HIGH COURT 
Appeal Against Order No. 482 of 1934 
November 15, 1936 . 
Mookett anp Laksumana Rao, JJ. 
CHELIKANI JAGGANNAUHARAO 
AND ANOTHER—DEFENDaNTS Nos 1 AND 2 
— APPELLANTS 
. VETSUS 
MERLA RAMANNA AND otTunrs 
DEOREB-HOLDER AND DEFENDANTS Nos. 3 And 4 


— RESPON DENTS 

Hindu Law—Partition—Division in respect of part 
of joint estate— Legality of—Intention to separate— 
Communication to all — Necessity of —Alienation— 
Sale by one co-parcener of his undivided interest to 
another’ co-parcener--Whether effects severance—Co- 
parcener aliente, rights of. | 
—.The members of a joint Hindu family can make a 
division and severance of interest in respect of a 
part of the joint estate whilst retaining their status as 
a joint family and holding the rest as the properties of 
the joint undividedfamily, No express agreementis 
necessary for this purpose and it depends on the 
circumstances of each case whether a severance of 
interest in respect of a pait of the joint estate creates 
a disruption of the family status. The intention to 
remain joint as to the rest of the estate may be in- 
ferred from the conducto£f the parties. HKamaling 
Annavi v. Narayana Annavi (l1), referred to. [p. 
568, col, 1.} 


Under the Hindu Law a partition may be effected 
either by agreement between the co-parceners or by 
an unambiguous declaration of an intention to be- 
come divided. The agreement must be between all 
the co-paiceners as Otherwise it will lead to the in- 
conceivable position, viz., a severance between the 
parties to the agreement without any disruption 
between either ot them and the other co-parceners, 
and to have that eflect, the intention to become 
divided, should be communicated to all the other co- 
parceners. Two or more members of an undivided 
family, be they members of different branches or of 
one and the same branch of the family have no legal 
existence as a separate mdependent unit, so long as 
the family remains undivided. Kamapalit Aytlamma 
v. Mannam Venkataswamt (9) and Sudarsanam 
O v. Narasimhulu MaĘstri (12), referred 
0. 

' There is no warrant for holding thatan alienation 
of his undivided interest in the entire family estate 
or a portion thereof, by, a co-parcener in favour of one 
or more of the remaining co-paiceneis effecis a 
severance of the alienor frum the joint family. The 
alienation per se cannot be held to be an agreement 
between the members of the family tu become divided 
or expression by the alienor of his intention to 
separate from and much less a communication there- 
of to the remaining members of the family, and 
the alienor acquires rights in the subject-matter of 
the alienation, notwithstanding the undivided status 
of the family. The case of an alienation by -one co- 
parcener intavour of the only other or all the other 
co-parceners stands on a difierent footing, as then the 
alienation would in effect be an agreement between all 
the co-parceters that particular property should 
thenceforward be the subject of ownership in a 
particular manncr and it 1s well-settled that by agree- 

tment between all the ‘co-parceners a severance of 
interest can be elfected between them in respect of 
the subject-matter of the agreement, An agreement 
between some of several oo-parceners cannot bring 


, OBËLIKANİ JAGGANNaDHaRAO v. MERLA RAvANNA (MADR.) 


80 as to 


559 
about that result and on principle the rights of a 
co-parcener alienee who is not the only other co- 
parcener cannot be higher than those of a stranger 
purchaser. The latter cannot resist the claim of non- 
alienating co-parceners to theGwhole of the alienated 
property, and his only remedy is to enforce his right 
under the purchase by a suit for general partition. 
Lakshumi Achi v. Narayanaswami Naicker (5), 
Narayana Sah v. Sankara Sah (13), Stvagana Thevan 
v. Periasami (14), Surajbunsi Koer v. Sheo Prasad 
Singh (15) and Hardi Narain Sahu v. Ruder Prakash 
Misser (16), relied on. 

A. against the order of the Courtof the 
Subordinate Judge, Cocanada, dated Septem- 
ber 10. 1934, and made in B. A. No. 1931 in 
O. S. No. 120 of 1930. 


Mr. Ch. Raghava Rav, for the Appellants. 

Messrs. A. Satyanarayana, C. Rama Rao 
and K. Bhima Sankaran, for the Res- 
pondents. 

Mockett, J.—This is an appeal against 
an order passed by the learned Principal 
Subordinate Judge of Cocanada, in an 
execution application. It will be seen from 
the genealogical table that originally there 
were five branches of the family and they 
may be referred to as the first, second, 
third, fourth and fifth branches, the appel- 
lant’s branch being the third. [t is only 
necessary to add that Venkatarayanim 
Garu had four sons, Ramanayanim Garu 
one son and Bhavannarayanim Garu four 
sons whose names appear as Signatories 
to Ex. H, a power-of-attorney. The lst 
respondent by his execution application 


- sought to attach some immovable property 


as being the separate property of Dharma 
Rao, the third branch. The appellants 
contend that their father Surya Rao alias 
Kasibabu and his brother Dharma Rao were 
undivided and that the proper'ies of Dharma 
Rao devolved on them by survivorship and 
are not liable for the simple debt of Dharma 
Rao against whom the -respondents have 
obtained a decree on a promissory note in 
a suit filed in 1930. The appellants and 
Dharma Rao’s daughter are impleaded as 
being in possession of the assets of Dharma 
Rao. Kasibabu died in 1910 and Dharma 
Rao in 1929. The respondents base their 
case on Hx. B, a transfer of lands by 
Kasibabu to -Dharma Rao which they con- 
tend effects if not a total severance at 
least a severance so far as the properties 
thereby transferred are concerned. . The 
appellants reply (whilst denying that Ex, 


‘B effecis any severance) that at the most 


& partial severance would have been 
brought about and thatif it were so, Dharma 
Rao subsequently blended these properties 
with the rest of the joint family property 
make them part thereof. They 
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also contend that Ex. B was a nominal 
documeut not intended to ke acted upon 
but brought about purely to put the pro- 
_perties out of Kasibabu’s reach and thus 
prevent him from dissipating them (vide 
para. 7 in EB. A. No. 772 of 1931). It is 
convenient to remark here that, although 
no issue as to blending was framed, the 
plea was specifically taken in para. 10 of 
the petition and the necessary materials 
- for considering the plea areon record, I 
have had the advantage of reading my 
learned brother's jadgment and agree 
with his conclusions on the facts that 
Fx. B was a nominal document and that 
the alternative plea as to blending has 
been substantiated by the appellants. I 
do not propose to add anything with 
‘regard to those aspects of the case. But 
in addition to these questions of fact 
the respondents raise an interesting point 
of law. 

The history of this family appears to 
be as follows: On February 12, 1897, 
under Ex. TT-3 it is common ground 
that the ‘fifth branch became separated 
from ‘the -four other branches ae leaving 
them joint. In the schedule to Ex. TT 3 
the joint family properties at that time 
are set out. Historically, Ex. B comes next 
as it was executed on March 22,1900. It 
is undoubted thatin 1900 the first, second, 
third and fourth branches were undivided. 
In 1908 under Ex. J-12, an entry in a 
note book of Dharma Rao, the four br anches 
‘became divided in status but they con- 
tinued to live so far as the properties 
‘were concerned, as tenants-in-common 
unti) 1922 when under Ex. Il, dated Nov- 
ember 22, 1922, the properties of the family 
“were partitioned. These facts are not in 
controversy. So it will be seen that, 
although there was a divisicn in status 
‘in 1903 between the four branches, there 
was no division of property till 1922 and 
an 1900 there was neither division in status 
nor division cf property. But the respon- 
dents contend, and the learned Judge has 
-80 held, that Kx. B dated March 22, 1900, 
efiected a separation. In para. 5 of the 
-counter-pelition the respondents-plead that 
“thereafter Dharma Rao became divided. 
‘The entire share of the property of 
Dharma Rao forms his separate property”. 
-The learned Subordinate Judge holds as 
follows: 

‘Hence Ex, B in this case virtually effected 
the separation of Kasibabu. Whatever opinion one 
may have about its effect on the properties not 


covered by ix. B or Ex. O, it is enough to say 
that, so far as the properties in question are 
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concerned, they belonged to Dharma Rao wholly 
by virtus of Ex. B “and that in respect of them 


Kasibabu became a separated member and could 
not have had any rights after 1900." 


This finding is difficult to understand . 
when the all important fact is borne in 
mind that admittedly in 1900 the four 
branches were joint. The division, there- 
fore, of Kasibabu must be from tHe rest 
of the family leaving Dharma Kao nd 
the other three branches undivided.. But a. 
consideration of the judgment and. the - 
argument from the bar seems to suggest 
that what the respondents had. in ‘mind ` 
that there was a separation betwéen-Kasi~ — 
babu and Dharma Rao alone. ‘The-niceties 
of these distinctions have been overlooked 
in the ower Court. An examination .of . 
Ex. B shows that, in the first place," it. | 
is in favour of Dharma ‘Rio alone who.is.-- 
described as Kasibabu's elder ` brothey; -” 


secondly, that there.are no words therein ~ 


which indicate any intention to divide; ~ 
thirdly, ‘that it appears to be a form .of 
conveyance pure and simple of one-tenth 
of the joint properties belonging to the 
family as described thereunder; 
fourthly, the list of the properties omits a : 
large number of items which are contained , 
in the schedule to Ex. TT-3 which is! 


and ” 


what purports to be a complete list of the: 


joint family -property. . Mr. Venkatrama.” 


Sastri who appears for- the resp ndents >, 


ferred by Ex. B; for example, the inam 
of the Jayanti people plots Nos. 4 to 21.op 
pp.8 and 9of the schedule, plots Nos. 3 
to 6 in Yerangudam village on p. 10, ang 
the plot in Garipatnam village .on the samé 
page. So Ex. B is a-transfer by on 
member of a branch to another membe 
of the same branch of one-tenth part -Q1 
his interest in some items of the join 
family. I-do not think. that at the time 
of Ex. B Kasibabu had any idea of 
becoming divided. I’ think, to put it in 
simple language, that Kasibabu was at best 
intending to sell to Dharma Rao the pro-. 
perty referred to in Ex. B. 


As the case presented to us’ hae largely 
turned on the legal effect of Ex. B, it 
is necessary to consider the ‘arguments 
relating to it. No case has been cited 
before us in which the facts are identical 
with those ‘in the present case. As I 
understand Mr. Venkatarama Sastri’s argus 
ment, it ‘is this; that an alienation ‘by one 
of several members of’ a joint family to 
one other of part., of ,the property 
effects a division so far as that part of 


‘conceded that maay items are not trans- i 


t 
3 


4 


Ea 
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the property ‘is concerned, even though no. 


Intimation of it is made to the -other 
members of the joint family; and -it must 
be emphasised that it has never been 
suggested that Dharma Rao represented the 
family as a whole. He rests his argument 
on the-principle laid down in Appavier v. 
famdsubba (1) Ramchunder Dutt v. 


“Chunder.Coomar Mundal (2) and certain 


+ F 
*, 4a. 
a 


aa ite! 
ayer tes 
+e 


Sundararajan - V, 


_observations,:of Sadasiva Ayyar, J. in 


Arunachalam ` Chetty 


*(3). ‘In both the decisions of the Judicial 


Py 
hd æ 
pi^ s 
a 


‘Comimittée it will be seen that the trans- 
fei is made- with the consent and 


knowledge of all the members of the 


family, that is to say, that if it is shown 
that: the members ofan undivided family 


‘.mMake among themselves a special agree- 


s 
~ 
a 
- 
hi kad 
je ~ 
yaa 


“ment that certain specified property shall 


`+ “be the subject of shares, there is a division 
=` In status quoad the property specified therè- 


~ 


> 


-in, though no actual division is made, To 
quote Lord Westbury in Appavier v. kama- 
subba (1) 
“When the , members of an undivided family 
agree among themselves with regard to a parti- 
cular property, that it shall thenceforth be the 
subject of ownership, in certain defined shares, 
then the character of undivided property and 
joint enjoyment is taken away from the subject- 
matter so agreed to be dealt with; and in the 


estate each member has ‘thenceforth a definite and. 


certain share, which he may claim the right to 
receive and to enjoy in severalty although the prop- 
erty itself 
divided.” 

- In Suraj Narain v. Iqbal Narain (4) 
their Lordships say that what may amount 
toa separation, or what conduct on the 
part of some of the members may lead to 
‘Separation of a joint undivided Hindu 
family, and convert a joint tenancy intoa 
tenancy-in-common, must depend on the 
facts of each case. A definite and’ un- 
ambiguous indication by one member of 
intention to separate himself and to enjoy 
his share in severalty may amount 
Separation; but to have that effect the inten- 
tion must be unequivocal and clearly 
expressed. It must be remembered that 
Lord Westbury in Appavier v. Ramasubba 
(I) had used the English’ analogy of the 
joint tenancy and tenancy-in-common, and 
in that case Lord Westbury goes on to say 

(1) 11 MIA 75 at p 90; 2 Sar. 218; 8 W R1; 1 Suth. 
652; 20 E R 30. 

(2) 13 M I A 181; 2 Sar, 50 ; 20 ER 519. 

(3) 39 M 136, 159 at p 178; 33 Ind Uas. 858;(1916) 1 
M WN 31; 29M L J 743, 8416; 2 L W 1247, 1266; 18 M 
L T ..52, 568, ' : 

(4)35 A 80; 18 Ind. Cas. 30; 13 M LT 194,17 CW 
N 333; U A L J 172; (1913) M W N 183; 17 O L J 288; 
PO.” J 345; 15 Bom. L x 456; 16 O C129, 40 I A 40 


1711—71 & 72 
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on the same page, 

“Then if there be a conversion of the joint 
tenancy of an undivided family into a tenancy- 
in-common of the members of that undivided 
family, the undivided family becomes a divided 
family with reference to the property that is the 
subject of that agreement, and that is a separa 
tion in intzrest and in right, although not im- 
mediately followed by a de facto actual division of 
the subject-matter. This may at any time be claimed 
by virtue of the separate right.” 

The most recent decision relating to this 
subject isto be found in Lakshmi Achiv. 
Narayanaswami Naicker (5). At p. 195* 
Ramesam, J. referring to Aiyyangart 
Venkataramayya v. Aiyyangari Ramayya 
(6) remarks as follows: 

“if a member of an undivided family sells ths 
whole of his share in some of the family propsrties 
or part of his share in such properties but not in 
other properties, it may be that he continues un- 
divided with the other members in respect of the 
properties other than those in which the whole or 
part of his share has been transferred. os ae 

bec ‘ 1. It almost implies that so far 
as the properties in which the whole or part of 
the member's share is sold are concerned, he 
must be regarded as divided from the other 
members. But where the same is not to a stranger 
but to the remaining members of the family, the 
matter become much stronger,” 

The learned Judge then goes on to 
suggest that the authority of certain ob- 
servations relating to a stranger-purcha- 
ser in Maharaja of Bobbilt v. Ven- 
kataramanujulu Naidu (7), at p. 260T 
are discounted by the decision of 
the Judicial Committee in Girja Bai v. 
Sadashiv Dhundiraj (8), but with all res- 
pect I do not understand how this is so. 
This latter decision of their Lordships lays 
down that a mere expression of a desire to 
divide clearly conveyed to the co-sharers 
effects a division in status regardless of 
whether the co-sharers desire it or not, but 
any subsequent partition can be effected 
either by agreement, or, in the absence of 
agreement, by invoking the aid of the Court. 
I am unable to see how any of the cases 
cited assists the respondents. The legal 
effect seems ultimately to come to this, that 
a sale to a stranger, while not affecting 
the status of the family, gives the stranger 
a right ina suit for general partition to 


(5) 53 M 188; 124 Ind, Cas, 497; 57 M L J 716; 30 
LW 799; A IR 1930 Mad, 51; Ind. Rul, (1930) Mad. 


602. 
_ (6) 25 M 690 (F B). 


(7) 39 M 265 at p 268; 25 Ind, Cas. 535; 27M L J 
409;16M L T 181; A I R 1915 Mad. 453. 

(8) 43.C 1031, 37 Ind. Cas. 321; 43 IA 151; 3L M LJ 
453; 200 W N 1035; 14 A L J 822; 20M LT 7s; 12 
N L R113; (1916) 2M WN 65; 13 Bom. L R621;41L | 
W 114 (PV) = 2 3 

*Page of 53 M. —| Ed, 
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have the transferor’s share given to him, 
and that a statement of an unequivocal in- 
tention to divide which includes the filing 
of asuit or an agreement inter se effects a 
division in status ; but so far as the mem- 
- bers of the family are concerned, it. would 
seem that there must be contact (conduct ?) 
by way of expression of intention between 
the transferor member and the rest of the 
family. Obviously as pointed out in the 
- gases now quoted, the intention to divide 
with regard to a certain part of the property 
can be evidenced by a saleor an agree: 
ment regarding that property between the 
members ofthe family. But in this case 
none of those facts are present. It is no- 
where suggested that Kasibabu gave any 
‘intimation of anything to the first, second 
and fourth branches. Exhibit B was exe- 
cuted in favour of Dharma Rao and it has 
been held by Wallis, C. J.a and Kumara- 
swamy Sastri, J. in Kamapalli Ayilamma 
v' Mannam Venkataswami (9), following the 
decision of the Judiciai Committee in 
Kawal Nain v, Budh Singh (10), that the 
intention must be communicated to the 
co-sharers. At notime was it suggested 
until 1908 that Dharma Rao became divided 
with the’ other branches. Therefore, in 1900 
when Ex. B was executed, no intimation, 
expressed or implied, of any intention was 
given to any one except Dharma Rao. At 
the most then it might be said that there 
was an intention to become divided from 
Dharma Rao alone leaving presumably 
Kasibabu joint with the other branches. 
But astothis it is common. ground that 
in 1900 Dharma Rao was joint with the other 
branches, and it is not possible to under- 
stand how this legal position can be effect- 
ed. An examination of Ex. Il, shows that 
the effect of Ex. B, was never sought to be 
worked out, and the third share was con- 
fimed in favour of Dharma Kao on behalf 
of his branch. The learned Oounsel for 
the appellants has attacked the views of 
Ramesam, J. expressed in Lakshumi Achi 
v. Narayanaswami Naicker (5), but it must 
be pointed out that the learned Judge when 
remarking that a sale not toa member of 
the family may make the matter much 
stronger is careful to use the words “to the 
remaining members of the family” and not 
toone of the remaining members of the 
family, and it seemsto me that he had in 

(9) 33 M L J 746; 43 Ind. Cas. 130; 22 M L T 508; 
(1918) M W N 136; 8 L W 24. 

(10) 44 I A 159; 40 Ind. Oas. 286; 15 A LJ 581; 2 
P L W 57;210 W N 986; 33M L J 42; 19Bom. LR 


642; 26 O L J 101; (1917) M W N 514; 6 LW 330; 39 A 
496; AIR 1917 PC 39 ©). | i 
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mind the statement by Lord Westbury, in 
Appovier v. Ramasubba (1', where his 


-Lordship particularly emphasised the effect 


of an agreement by members of an undi- 
vided family among themselves with regard 
to a particular property. A conveyance of 
lands between two parties is ‘as clear an 
example of an agreement ascan be given. 
I have already indicated my agreement 
with my learned brother's view that Ex. B 
was not a document which was intended 
to have any effect or was acted upon’; but 
if that view should appear to be wrong, 
then I hold that, even if it gave any rights 
to Dharma Rao as against Kasibabu, it did 
not effect a division in status generally or 
partially between Kasibabu and Dharma 
Rao Itis to be noted that Dharma Rao. 
does not appear to have ever attempted to — 
enforce any rights against Kusibabu or 
his heirs. Wehave had the advantage of 
hearing a most comprehensive argument 
from the Bar, but no case—and many have 
been cited—has been cited establishing the 
proposition that a conveyance by one to 
one other or several members of a” part 
only of his undivided share can effect a 
division as between the transferor and the 
transferee alone, nor has it, it would seem,’ 
even been sought to be established until 
now. 

For the above reasons and for the rea- 
sons given by my learned brother with 
which I concur, it follows that this appeal 
must be allowed with costs throughout. 

Lakshmana Rao, J.—The appellants 
are the sons of Surya Rao alias Kasibabu, 
the predeceased younger brother of one 
Chelikani Dharma Rao aliasChinna Nara- 
yana who will hereafter be called Dharma 
Rao and the appeal arises out of an appli- 
cation by them to raise the attachment of 
certain properties in execution of the dec- 
ree obtained by the first respondent, in O. 
S. No. 120 of 1930 on the file of the Sub- 
ordinate Judge of Cocanada against the 
assets of Dharma Raoin their hands. The 
second and third respondents are the mar- 
ried daughter and sister respectively of 
Dharma Kao, and the question at issue is 
whether the properties attached are the as- 
sets of Dharma Rao cr joint family proper- 
ties which devolve on the appellants by sur- 
vivorship. 


The joint family consisted originally of 
eight brothers and Jagannadharayanim 
Garu, the grandfather.of the appellants was 
the manager. Three of the brothers died © 
without male issue and the pedigree of the 


1937, 
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Surviving brothers who continued joint is given below : 


| 
Venkatarayanim 


X- ee 


| “eok | - l Bau 
Ramarayanim . .Jagannatharayanim j§§ Bhavannarayanim -Bhaskararayanim 
Garu. Garu. Garu (died Garu. Garu (died 
; a he r 
i 
S j China Surya Rao. 
Dharma Kao Burya Kao 
(Chinna Nayana died (Kasi Babu) 
1929), } (died 1910) 
Saat Rajya Lakshmamma a 
vos married daughter). Jagannatha Rao Venkata urya 
alias Pedda Babu Rao alias Ohnna Babu, 


_ Bhaskarayanim Garu died in 1888 leav- 
= ing his widow Venkayamma and minor 
son. hinna Surya Rao, not to mention the 
female issue, and Venkayamma shifted 
with her children to her parent's house. 
Jagannatharayanim Garu died in 1896 and 
Dharma Rao succeeded him as manager. 
Partition was demanded by Venkayamma 
on behalf of her minor son in 1897 and by 
Exs. TT-] to 'I'T-3 of that year that branch 
became separated from the other four 
branches, leaving the latter joint, The 
share of Chinna Surya Rao in the movable 
properties, was given to Venkayamma on 
his behalf, but the immovable properties 
were left in the possession of the four 
branches, on the understanding that they 
should. pay Rs. 45 per month out of the 
income of his one-fifth share to Venkayam- 
ma on his behalf, and apply the balance to 
wards discharge of his one-fifth share of the 
family debts amounting to Rs. §2,554-13-5. 


. The deeds provide for maintenance of cor-: 


`- rect accounts, and the arrangement was 
to continue untilthe four branches effect 
& Partition among themselves or the minor 
Chinna Surya Rao attains majority. Two 
sets of accounts one for the five branches 
and the.other forthe four branches were 
maintained thereafter, and Dharma Rao 
continued in management. Properties were 
acquired by the four branches, subsequent- 
ly and Ex. B the sale deed was executed 
by Surya Rao alias Kasibabu who will 
thereafter be called Kasibabu, in favour 
of Uharma Rao on March 22, 1900, soon 
after attaining majority conveying his one- 
tenth share in a substuntial portion of 
the family estate including the properties 
attached. The sale was admittedly in favour 
of Dharma Rao individually, and not as 
manager of the four branches, and the con- 
sideration is stated to be Rs. 12,500 
made up of Rs. 6,500 and 2,000 the vendor's 
skare of the joint family.debt and father's 


lst Appellant. 


2nd Appellant. 


debt, undertaken to be discharged by the 
vendee, Rs. 500, 400, 300 and 1,0u0 his per- 
sonal debts and interest thereon amounting 
to Rs. 150 discharged out of the cunsidera- 
tion, Rs. 1,000 received as earnest money, 
and Rs. 690 paid before the Sub-Registrar. 
The document was registered in the house 
and Kasibabu continued in the family as 
before. He was married at the family ex- 
pense and the four branches continued joint 
till November 1908, when as appearing from 
the entry in Ex. J-12 the general note book 
of Dharma Rao, they became separated in 
status and mess. Three sets of accounts 
were maintained thereafter, viZ. one for 
the five branches, one for the four 
branches, and another calledthe swantham 
account of Dharma Rao which accord- 
ing to the appellants is the account 
of their branch, and Kasibabu and his 
family continued with Dharma Rao. The 
income of the branch from the entire 
family estate was entered in the swantham 
account without any distinction being 
made between the properties conveyed 
and the other properties, and the house- 
hold and other expenses of the branch were 
incurred therefrom. Exhibit OC the benami 
sale deed of his share of the bharatam or 
annual allowance payable by the Zamin- 
dar of Kolanka and another item of family 
property was obtained from Kasibabu by 
Dharma Rao in the name of his maternal 
uncle Tirupathirayanimgaru on January 15, 
1910, ° and Kasibabu died soon after 
leaving a widow and two sons the ape 
pellants. The sales did not exhaust the 
properties in which Kasibabu was en- 
titled to a share and the appellants and 
their mother continued to live with Dharma 
Rao. There was a revenue enquiry ia 1912 
regarding the record of rights iu respect of 
the landsin -patta No. 1 of Chitrada 
village; sume of which are included in 
Ex. -B the sale deed, and in Tespopse to 
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the notice issued to the members of the 
family, Mangiah the agent of the family 


under Ex. H the power of attorney dated- 


February 27, 1909, appeared before the 
Revenue Officer on December 31, 1912. 
Exhibit F, his statement was recorded, by 


the Reverfue Officer, and Mangiah stated: 


that- Kasibabu was a joint sharer in 
the patta and so the names of his minor 
sons Dharmarayanimgaru and Venkata 
Surya Rao Garu who were under the 
protection of their uncle Dharma Rao 
should be added. with Dharma Raoas their 
‘guardian. He- gave the names of one 
of the sons incorrectly and Ex. QG’- the 
statement was filed by him on January 3, 
1913, rectifying the error. 


by Dharma Rao, and by Ex. SS-3 the 
order dated Februry 27, 1915 the Revenue 
Officer ordered the inclusion of the names 
of the appellants with, Dharma Rao as 
their guardian. Nothing further happened 
till 1922 when by Ex. II the deed of 
partition, the immovable properties speci- 
fied-in Ex. TT-1 to TT-3 which- include 
` properties not conveyed unden Exs. B and 
O, were divided by metes and . bounds 


between the five. branches, and the third. 


share which comprises the properties at- 
tached, was allotted toDharma Rao. The 
deed is silent regarding the appellants 
who were apparently minors at the time 
under the protectiom of Dharma Rao, and 
there are yet other. properties to be divid- 
ed between the four branches. The ap- 
pellants and their mother continued with 
. Dharma Rao and jhe qied- on -August 28, 
_. 1929, leaving Ex. III the will dated 


March 10,.1927, bequeathing the properties . 


jm question to the appellants and other 
properties to the second respondent. 
‘The case, of the appellants is that their 
father was leading a bad life, and kx. B 
the sale deed was brought about 
he should deal with and fritter away his 
share in the family properties for ims 
moral: purposes. There was otherwise no 
need-or occasion for the sale-deed, nor 
was .it supported by consideration. It 
was a nominal transaction, and the’ prop- 
erties were treated as family properties 
throughout. Exhibit © the benami sale 
deed was., brought about for the same 
purpose, as in spite of married life, their 
father did. not improve and no distinction 
was at: any time made between the prop- 
erties covered: by Exs. B & O and the 
other, family properties or their income, 
There- pever was any division in fact 


“ 
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- The 
separate properties of Dharma Rao and 


It is. stated 
therein that the mistake was pointed out. 


lest . 


Foai 


wid 


between their father .and Dharma’ Ras- 
nor was any severance effected by. Ex. B 
the sale deed. Even otherwise the sever- 
knee brought about would at best be 
partial and the. properties conveyed were 
blended wih the other joint family prop- 
erties. They would, theref re, devolve on 
them by survivorship and are not assets 
of Dharma Rao. | : 
The first and sécond respondents in their 
counters denied that Ex. B the sale deed 
was a nominal transaction and contended 
that it effected a complete severance. 
properties conveyed became ‘the 


they were not treated as family proper- 
ties theréafter. The alleged blending was 
false and there was no other family prop- 
erty. with. which the properties conveyéd 
could be blended.. The mess, too, was not ` 


common -and the subsequent treatment of ` 


Kasibabu and his family Dharma Rao 
was due.to natural love and affection. This 
cannot confer any rights on them and-the 
properties in question were allotted to 
Dharma Rao in the partition of 1922. They 
were thus separate properties and- until 


the will .was discovered to be void, excep“ - 


tion was not taken to the disposition: 


They were, therefore, assets of Dharma’ Rao‘: 


and would not. devolve. on--the appellants 
by survivorship. - - 
‘The third respondent 
counter and the petition ‘was posted- for 
first hearing to Februry 8, 1932. The ap-- 


-Ppellants applied on February 8,- 1932, for 


the issue of.a.commission for the examina- 


tion of certain. witnesses, and the petitions - 


did not file’ any ? 


p 


were adjourned to March..1,.- 1932.: The > 
commission. was ordered on March 1, 1932, - 


and the main petition was adjourned: to- 


April 8, 1932. A large numter of docu- ‘ 
ments were filed into Court on behalf of - 


the appellants .on March. 10, 1932, without 


notice to the respondents, and the office- 


forwarded them to the Commissioner. 


Fourteen of them were marked 


the Commissioner, 


and ordered, that barring 18 documents- 


Court was then moved.by the appellants 


to excuse the delay. in filing the docu- 


. a 


In evi=-’ 
dence in.spite of objection during the exa--. 
. minatton of one .of the witnesses before: 


aud the- decree-holder:: 
moved the Court to exclude.the documents on` 
the ground that they were not. filed before- - 
_the tirst hearing. . The appellants contended- 
that the procedure relating to suits was not. - 
applicable, but the. Court ruled otherwise.-: 


. which by then had . been admitted. in -- 
evidence the rest will be rejected.. The - 


ast 


on 
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ments and astatement was filed by their 
lawyer that the documents were given to 
him about a week before the first hearing 
date and could .not be filed. earlier as 
they had to be sorted and docketted. In 
view of its decision that the procedure 
prescribed for suits was applicable, the 
Court was also requested to frame the 
necessary issues and the statement of the 
lawyer of the appellants regarding ‘the 
delay in filing the documents was not 
challenged. The documents were order- 
ed to be received subject to proof, and 
the. following points for determination 
were settled, viz., 
~{1) Whether Dharma Rao and his 
brother were divided. 

(2) Whether the sale deed in Dharma 
Rao’s name was executed nominally. 

(3) Whether the attached properties be- 
longed to the petitioners or are they the 
assets of Dharma Rao. 


(4) Whether the will executed by Dharma. 


Rao was acted upon by the petitioners. 
The appellants examined 10 witnesses, 
of whom P. Ws. Nos. 1 to4 an old man of 
90 and three gosha ladies, were examined 
‘before the Commissioner, and so far as 
is now material, P. W. No.1 the maternal 
uncle of the father-in-law of Kasibabu 
speaks to the wayward life of Kasibabu. 
The marriage of Kasibabu was arranged 
-by him at the instance of Dharma Rao 
and the latter told him in that connection 
that the sale deed was nominal. Dharma 
Rao told him after the marriage that the 
sale deed had been given to the wife of 
Kasibabu, and P. W. No. 2 the third res- 
pondent adds, that the sale deed was brought 
about at the instance of the elders, lest 
Kasibibu should convey the property to 
others. The document was registered in 
the house and Kasibabu had to be 
brought and detained till its registration. 
The amount paid before the Registrar was 
taken back by Dharma Rao and the docu- 
ment was delivered through her toP. W. 
No. 3, the wife of Kasibabu after the 
marriage. There were no debts of her 
father to be discharged by her brothers and 
P. W. No: 3 the wife of Kasibabu corro- 
borates her regarding the delivery of Ex. B, 
the sale deed which she produced before 
the Commissioner. She further swears to 
the continuance of the common mess and bad 
life of her husband even after the marriage, 
and there was, according to her, no occasion 
to take any s‘eps, as the right. of her hus- 
band and.children was never disptited. 
Plaintiff Witness No. 4 her mother supports 
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teacher. who has attested Èx. B the sale deed 


says that it is nominal transaction brought 


about lest Kasibabu should alienate 
his share. Plaintiff. Witness No. 5 one of 
the creditors specified in the sale deed 
denies having lent any money to Kasi- 
babu, and adds that Dharma’ Rao told him 
that ıt was a nominal transaction. -The 
other creditors mentioned in the sale deed 


‘are dead and P. W. No. 6 the son of the 


power:-of-attorney agent of the family who 
was not effectively cross-examined on the 


_point, speaks to the accounts and other 


documents filed in evidence Plaintiff Wit- 
ness No. 7 the Karnam of Chitrada who 
has attested Ex. ©, the subsequent 
sale deed, says that it was brought 
about with the same object, and P. W. No. 9 
proves some letters written in that connec» 
tion. -Plaintif Witness No.8 the first ape 
pellant swears that he was not aware of 
Ex. IH the will till Dharma Raos death, 
and the documents delivered by him to the 
second respondent after Dharma Rao’s 
death as per Ex. I the receipt were her 
properties independently of the will 
though the receipt says that they 
ne delivered in pursuance of the 
will. 
The frst and second respondents examin- 
ed themselves as D. Ws. Nos. 1 and 
but their evidence was not adverted to. 
D. W. No. 1 merely says that Dharma Rao 
told him that he had a fifth share in the 
estate and D. S. No. 2 admits that the docu- 
ments delivered to her were her proper- 
ties. 

The Subordinate Judge accepted the 
case of the appellants regarding joint 
residence but disbelieved it regarding the 
nature of the sale deeds. There would 
according to him be no occasion forthe . 
sale deeds if the indebtedness of Kasibabu 
was not true. and the accounts which -də 
not support the respondents are innconclu- 
sive though not fabricated. It was not 
improbable that Kasibabu did not want 
to be saddled with heavy debts and might 
have .liked to have some cash instead of a 
debt amounting toover Rs. 8,000 or Rs. 9,000 


‘with an off-chance of getting some pro- 


perty left after discharging the debts, 
and Hx. H the power-of-attorney would 
have .been signed by Kasibabu if the 
sale was not genuine. The statement of 
Manjiah cannot bind Dharma Rao as 
Ex. H did not authorise the agent to make 
any statement, and. the subsequent treat- 
ment of Kasibabu and his family was pro 
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bably due to natural love and affection. 
That no distinction was made- in the 
accounts by Dharma Rao between him- 
‘self and Kasibabu, might have been due 
‘to his belief that in spite of Ex. B, Kasi- 
‘babu was entitled to his share, and 
Ex. B was a real sale supported by con- 
sideration. Kasibabu became divided 
thereby from Dharma Rao in respect of 
the properties conveyed thereunder and 
the properties conveyed became the self- 
acquired properties of Dharma Rao. It 
was not possible to say what idea Dharma 
Rao had in his mind in dealing with the 
income of the-entire estate without mak- 
ing any distinction and Ex. C the sale 
deed was also a genuine transaction 
though it was taken in the 
Tirupatirayanimgaru. The will was acted 
upon until it was discovered to be void 
and the properties attached are assets of 
Dharma Rao. In the result the Subordinate 
Judge dismissedthe application of the ap- 
pellants and ordered transmission of the 
decree to the District Court of West Goda- 
vari for execution, 


Hence this appeal and the initial question 
for determination is whether Ex. B the 
sale-deed which the respondents contend, 
effected a severance between Dharma Rao 
and Kasibabu, is a nominal transaction. 
There is no reascn to suspect the uncontra- 
dicted evidence in the case that Kasibabu 
was leading a bad life, and the sale-deed 
came into existence almost immediately 
after heattained majority. It is unlikely 
that people would lend money to him 
during minority and the accounts whose 
genuineness admits of no reasonable doubt 
do not show any payment towards the sale- 
deed, barring stamp and registration ex- 
penses, vide Ex. J-l the entries in the gene- 
ral note book. The accounts, therefore, 
bear out the evidence of P. W. No.5, 
one of the creditors mentioned in tLe sale- 
deed thathe didnot advance any money 
to Kasibabu, and it was not suggested 
that there were other accounts for the 
period. Thereis no evidence regarding 
the debts stated to be due to the other 
creditors who are dead nor do the accounts 
show a debt of Rs. 4,000 of the father or its 
discharge by Dharma Rao. The indebted- 
ness of Kasibabu and his father appears 
to be a myth, and undue importance cannot 
be attached to the payment of Rs. 650 
before the Sub-Registrar. Such payments 
are usually made to give an air of reality 
and the process was gone through tkcugh 
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the document was registered in the house. 
The need for registration in the house 
is not apparent, and a nominal conveyance 
would be necessary if Kasibabu was lead- 
ing a bad life, and the properties had to be 
put off his reach. It is, therefore, difficult 
to follow the reasoning of the Subordinate 
Judge that but for the alleged indebted- 
ness there would beno need or occasion 
for a nominal conveyance and it was not 
suggested that there was any pressure for . 
payment of the joint family debts specified 
in Ex. TT-1 to TT-3.. They were not in 
fact discharged till some years later, and 
the family estate was considerable. Kael- 
babu was rather young at the time to know 
or to bestow any thought on the subject 
and the surmise of the Subordinate Judge 
that probably the young man did not want 
to be saddled with heavy debts and might 
have liked to have cash instead of a family 
debt amounting to over Rs. 8,000 or Rs. 9,000 
with an offchance of geiting some property 
left after discharging the debt is un warrant- 
ed. The transaction, if real, would leave him _ 
points to the irresistible conclusion that the 
conveyance was nominal. No distinction 
was made between the shares of Kasibabu 
and the rest in the arrears of rent due 
in respect of the properties conveyed on the 
date of sale, and Exs. S, 8-3, S-1, T-4, R, 
R-1 and R-2 show that those arrears were 
treated as belonging to the five branches 
in common. Exhibits N and O series the 
joint accounts ofthe four branches, not 
to mention Exs. L and M Series the accounts 
of the five branches; were continued and 
the income of the four branches from all 
sources including the properties conveyed 
was dealt with as one fund. The ex- 
penses of all the members of the four 
branches including Kasibabu were 1n- 
curred therefrom without any differentiation 
vide Exs. O. N-50,; 0-6, 0-7 and N-56 and 
the four branches continued joint till 
about Nevember 1908, when by agreement 
they became separated in status and mess. 
Kasibabu and his family continued with 
Dharma Rao, and so far as is material, 
Dharma Rao credited to himself in the 
thereafter one-fourth of 
the total incomeofthe four branches, from 
all sources including the bharatams payable 
by the Maharajah of Pithapuram and Pro- 
prietor of Kolanka. An account called the 
swantham account was also opened by him, 
and no difference was made therein between 
the income frcm the several sources includ- 
ing the properties conveyed, vide Exs. K 
and Kl the eniries. JEe receipts we 
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dealt and a single fund, and Kasibabu and 
this family were treated. as member of the 
branch. The household and other expenses 
ofthe branch came out of that fund aud 
as found by the Subordinate Judge, Ex. O 
the second sale-deed was obtained benami 
inthe name of Tirupathirayanimgaru in 
1910. The evidence is that Kasibabu did 
notimprove in spite of his married life 
and the entriesin Ex. J-13 the general 
note book of Dharma Rao show that the 
necessary amountwas taken out of the 
common fund. No difference was made 
between the income of the properties 
conveyed and the other properties, and: 
Kasibabu died soon after. There was 
then a record of rights enquiry concerning 
ex facie, the survey members in Patta No. 1 
of Chitrada which includes some of the 
properties conveyed under Ex.B the sale 
deed, and Mangiah, the power of-attorney 
agent appeared before the Revenue Officer 
in response to the notice issued to the mem- 
bers of the family. T'he Revenue Officer 
recorded tix. F, the statement of Mangiah, 
and he stated that the names of the appel- 
lants, the minor sons of Kasibabu should 
be added in the patta with Dharma Rao, 
as their guardian as Kasibabu was a joint 
sharer in the patta. A mistake was made 
by him regarding the name of the first 
appellant, and Ex. G shows tbat it was recti- 
fied soon after at the instance of Dharma 
Rao who was informed about that state- 
ment. The namesof the appellants were 
ordered to be added accordingly, Ex. 
SS-3 being the order, and the contention that 
the admission was unauthorised is unten- 
able. Exhibit H the power-of-attorney ex- 
pressly empowers the agent to receive and 
give replies to yadasts issued in the names 
of the principles by the Collector or other 
Officers of Government, concerning the 
affairs of the properties specified therein 
and even otherwise the statement was ac- 
quiesced in by Dharma Rao who was told 
about it soon after. The statement was 
thus ratified even if it was in excess of the 
authority of the agent, and realising this it 
was suggested in this Court that the 
„enquiry might have related solely to the 
inam of Jayanti people, item No.4 of the 
Ohitrada lands, which was not conveyed 
by the sale-deed. The materials on record 
do not warrant the suggestion and the en- 
tries in Exs. M-9 and-O regarding the 
separate payment of quit rent and local cess 
in respect of theinam of Jayanti people, 
negative the basis of the suggestion, that 
the inam was part of the Nimebadi | series 
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to which Paita No. lof Ohitranda village 
relates. There cannot be a clearer admis- 
Kasibabu to those 
properties in spite of the conveyance, 
and considering that appearances have 
to be kept up till his death, if the object 
was to put his share off his reach, 
undue importance cannot be attached 
to the circumstance that Kasibabu_ was 
not one of the executants of Ex. H the 
power-of-attorney and the usafructuary 
mortgage executed in 1909, vide Ex. 1-6, 
for discharging the joint family debts 
specified in Exs. TT-1 to TT-3. The 
appellants who were minors would not also 
be included therein for the same reason, 
and no distinction was ever made in the 
accounts between Dharma Rao and the 
appellant. They were under his protection 
throughout and Ex. AA-1 the general ac- 
counts were kept in terms of branches. 
Exhibits K-5 to K-9 the entries in the 
swantham accounts show that Dharma Rao 
dealt with all his receipts for all sources 
as a single fund, and Ex. OC shows that 
the jewels of the four branches were 
divided equally between these branches 


‘in 1919. ‘Ihe property released in favour 


of the Taluk Board by Ex. NN in 1920 
was not one of the properties conveyed 
by Kasibabu, and Dharma Rao must have 
represented his branch. The release would 
otherwise be ineffective, and it is common 
ground that Dnoarma Rao eontinued in 
management of the immovable properties 
of all the branches until 1922, when by 
Ex. II the deed of partition, the immov- 
able properties specified in Exs. TT to 
TT-3 and another item of property belong- 
ing exclusively to the four branches were 
divided by metes and bounds. The divi- 
sion was into five equal shares and third 
share comprising the properties attached 
was by draw of lots contirmed in favour 
of Dharma Rao. ‘The deed is no doubt 
silent about the appellants but properties 
not conveyed by Kasibabu in which they 
had an interest were also dealt with and 
unless they, too, were parties to it, the 
partition would not be effective. They 
were apparently minors, at the time and 
Dharma Rao was the Senior member of 
the branch. He must have represented 
the. branch though it is not so expressed 
in the deed and the inclusion of tne adult 
members of the several branches doves 
not mitigate against it. The appellants 
and their mother continued with Dharma 
Rao and the accounts were kept as before. 
Expenditure was incurred without any 
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-and there are still other properties to be 
divided among the four branches. The 
income of these properties was also brought 
into the same account, and barring the 
recitals in Ex. III the will, which are not 
evidence against the appellants, there is 
nothing to indicate that Ex. B was a real 
transaction. Further the recital in the will, 
regarding the bharatam payable by the 
proprietor of Kolanka is opposed to admitted 
facts and Dharma Rao had no power to 
bequeath it. Undue importance cannot 
therefore be attached to the undisputed 
integrity of Dharma Rao and the fact that 
exception was not taken to the will until 
it was discovered to be void, would not 
by itself justify a different conclusion. For 
obvious reasons the plea of estoppel was not 
pursued in this Court andindependently of 
the direct evidence on this point, which 
was not accepted by the Subordinate Judge 
and which we would not accept if it 
- stood by itself, the conclusion is irresistible 
that Ex. B the sale deed was a nominal 
conveyance. The finding of the Subordinate 
Judge that it is real transaction cannot, 
therefore, be upheld and on the evidence 
- we find that Ex. B the sale deed on which 
the severance between Dharma Rao and 


Kasibabu is founded is a nominal con- 
veyance. 
The effect of Ex. B the sale deed, 


assuming it to be real has then to be 
considered, and in view of the decision 
of the Privy Council in Ramalinga Annavi 
v. Narayana Annavi (11) in which the 
previous decisions of the Board were con- 
sidered, it would be idle to contend that 
under the Hindu Law it is not open to 
the members of a joint family to make 
a division and severance of interest in 
respect of a part of the joint estate whilst re- 
taining their status as ajoint family and 
holding the rest as the properties of the 
joint undivided family. No express agree- 
ment is necessary for this purpose and it 
depends on the circumstances of each case 
whether a severance of interest in respect 
of a part of the joint estate creates a 
disruption of the family status. The in- 
tention to remain joint as to the rest of 
the estate may be inferred from the con- 
duct of the parties, and in the circum- 
stances of this case it was not seriously 


contended before us that the severance, if 

(11) 16 L W 639; 68 Ind. Oas. 451; 30M L T 255; 
(1929) M W N 399; 45 M 499; 26 C WN 929; 43 M Ld 
428: 16 L W 639; 24 Bom. L R 1209; 20 A L J 839: 
AIR 1922 P O 201; 37 C0 LJ 15: 491 A 168 


(P 0), 
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any, was total and not partial. Itis com- 
mon ground- that. Ex. TT-1 to TT-3 left 
the four branches nndivided, and admittedly 
these branches coniinued joint until 
1808, when by agreement they 
separated - inter se in status and mess. ° 
There was no cesser of commensality be- 
tween members of these branches till then, 
and Kasibabu and his family continued 
with Dharma -Rao thereafter. The real 
question therefore is whether the sale deed 
effected a severance between Dharma Rao 
and Kasibabu in respect of the properties 
conveyed, and under the Hindu Law a 
partition may be effected either by agree- 
ment between the co-parceners or by an 
unambiguous declaration of an intention 
to become divided. The:agreement must 
be between all the co-parceners as other- 
wise it will lead to the inconceivable 
position, viz, a severance between the 
parties to the agreement without any dis- 
ruption between either of them and the 
other co-parceners, and as pointed out in 
Kamapalli Ayilamma v. Mannam Ven 
kataswamy (9) to have that effect, the 
intention to become divided, should be 
communicated to all the other co-parceners.’ 
Two or more members of an undivided 
family be they members of different branches 
or of one and the same branch of the 
family have no legal existence as a separate 
independent unit, so long as the family 
remains undivided, vide Sudarsanam Maistri 
yv. Narasimhulu Maistri (12) at p. 155* 
and it is common ground that the four, 
branches remained undivided until 1908. 
The sale deed was in favour of Dharma 
Rao individually and not as manager of 
the family, and, treating it as an agreement 
it would be an agreement between two 
members of a branch of the undivided 
family, which in law cannot effect any 
severance. Exhibit Bis a sale simpliciter 
with the usual recitals and clauses and 
it does not contain any explicit declaration 
of an intention to become divided. The 
subsequent conduct of the parties negatives 
any implied intention, to separate, and it 
was not suggested that the intention, if 
any, was communicated to all the other 
co-parceners. There was, therefore, no se- 
verance by communication of an intention 
to separate and as laid down in Maharaja 
of Bobbilli v. Venkaramanujulu Naidu (7) 
which is still good law, the mere fact that 
a cO-parcener makes an alienation does 
not put an end to the co-parcenary between 
(12) 25M 149 at p 155. 
* Page of 25 M.—[Ed.] i 
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himself and the other members of the 
. family. The act of alienation only makes 
definite the indefinite interest of the 
alienor vide Narayana Sah v. Sankara Sah 
(13) at p. 16* and there is no warrant for 
holding that an alienation of his undivided 
interest in the entire family estate or a 
portion thereof, by a co-parcener in favour of 
one or more of the remaining co-parceners 
effects a severance of the alienor from the 
Joint- family. The alienation per se cannot 
be held to be an agreement between the, 
members of the family to become divided 
or expression by the alienor of his intention 


to separa'e from and much less a com- 


munication thereof tothe remaining mem- 
bers of ihe family, and as pointed out 
by the Privy Council in Sivagnana Thevan 
V.. Periasami (14) at pe 332f the alienor 
acquires rights in the subject-matter of the 
alienation, notwithstanding the undivided 
status of the family. The case of an aliena- 


tion by one co-parcener in favour of the’ 


- only other or all the other co-parceners as 
in Lakshmi Achi v. Narayanaswami 
Naicker (5) stands on a different footing, 
as then the alienation would in effect be 
an agreement between all the co-parceners 
that particular property should thencedfor- 
ward be the subject of ownership in a 
particular manner and it is well-settled 
that by agreement between all the co- 
parceners aseverance of interest can be 
effected between them in respect of the 
subject-matter of the agreement. An 
agreement between some of several co- 
Pparceners cannot bring about that result 
and.on principle the rights of a co-parcener 
alienea who is not the only other co- 
parcener cannot be higher than those of 
a stronger purchaser. The latter cannot 
a8 pointed out in Surajbunst Koer v. Sheo 
Prasad Singh (15) and Hardi Narainsahu 
Vv. Ruder Prakash Misser (16) resist the 
claim of non-alienating co-parceners to the 
whole of.the alienated. property, and his 
only remedy is to enforce his right under the 
purchase by a suit for general partition. That 
the non-alienating co-parcener or co-parce- 
ners maysue for recovery of the non-alienat- 


(13) 53 M 1 at p 16; 121 Ind Cas. 1; 57M L J 635; 
A Te 751; A IR 1929 Mad. 865; Ind. Rul. (1930) Mad. 

(14) 1M 312 at p 332; 5I A64 20L R81; 3 Suther 
508; 3 Sar. 795 (P 0). 

(15) 5 O 148; 6 I A 88; 40 L R 226; 4 Sar. 1; 3 Suther 
539; 2 Shome L R 242 (P O. 
ah, 10 O 626; 11 I A 26; 4 Sar, 510; 8 Ind, Jur, 211 

). 


* Page of 53 M.—[Ed.| 
t Page of 1 M.—[#d.] 
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ed share of the alienated property has no 
beating on the point and the decree in 
such suits can only be subject to the result 
of the suit for general partition which the 
alienee may institute. The decision in 
Ibyramsa Rowthan v. Thiru Venkataswami 
Naich (17) merely extended the right of 
the sole non-alienating co-parcener to his 
purchaser and as held in Shyam Sunder 
Rao v. Jagannath Misra (18) one of several 
non-alienating co-parceners cannot sue the 
purchaser for his own share of the alienated 
property.. There is no reason why he 
should not, if an alienation per se effects 
a severance between the members of the 
family, and it is impossible to hold that 
Ex. B created a severance of interest 
between Dharma Rao and Kasibabu in 
respect of the properties conveyed. Dharma 
Rao would, if the sale is real, be entitled 
to the interest of Kasibabu in the properties 
conveyed but the sale deed would not effect 
any severance between them. 

It remains then to consider whether if 
there was a severance, the properties 
conveyed were blended with the family 
properties, and as pointed outin connection 
with the nature of the conveyance, at no 
time was any distinction made between 
the income of the four branches from the 
several sources including ‘he properties ` 
conveyed. There was one general account 
tor the four branches till 1908, and no 
distinction was made by Dharma Rao, even | 
in the swantham accounts opened by him ` 
thereafter. The receipts from all sources 
were dealt with as a single fund, and 
Kasibabu and his family .were treated ` 
as members of the joint family. The idea © 
of Dharma Rao in dealing with his receipt 
as he did is irrelevant and on the materials 
on record the alleged blending cannot. 
reasonably bedoubted. Properties once 
brought into a common stock cannot be 
taken out again vide Hadhakant Lal v.. 
Nazma Begum (19) at p. 744* and as found 
already the third share. was allotted to this 
branch in 1922, though it was confirmed 
eo nominee in favour of Dharma Rao. 
The properties would, therefore, devolve on 
the appellants and they are not assets of: 


Dharma Rao in their hands. 

(17) 34 M 269; 7 Ind. Oas. 559; (1910) M W N 380; 8 
M LT 969; 20M L J743. > 

(18) 2 Pat. 925; 74 Ind. Oas. 753; 1 Pat, L R 373; 
(1923) Pat. 263; A I R 1923 Pat. 590; 5P L T193 i 

(19) 45 O 753 at p 744:45 Ind. Oas. 808;. 22 O W N 
649: 27 0 L J 332; 16 A L J 537, 5P LW 72;23M LT 
392; (1918) M W N 386: 35 M L J 99; 20 Bom. LR 724 
A IR 1917 PO 128(P 0). E 


*Page of 45 O—[Hd.] 
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In the result, the appeal is allowed with 
costs throughout and ‘the claim of the 
decree-holder to proceed against the 
properties as assets of Dharma Rao is 
disallowed. 

AN, Appeal allowed. 


LAHORE HIGH COURT 
First Civil Appeal No. 198 cf 1936 
October 8, 1936 
: J Al LAL, J * 
ALLAHABAD BANK, Lap, LAHORE— 
DEFENDANT— APPELLANT 
tersus 
RAJA RAM AND OTHERS—DEFANDANTS AND 
_ OTHRRS—PLAINTIFFS-—RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. I, 7.10 
(2)--Addition of parties as defendants—No cause of 
action found against them—Proper order to pass— 


Costs—Order under O. I, r. 10 @), tf appealable— 
Lahore High Court Rules and Orders, Vol. I, 
Chap. XVI-B, r.19—Scope of. 

Where certain persons areadded as defendants at 
the instance of the defendant and no cause of action 
is found against them, the proper order to pass is 
to strike off their names under O. I, r. 10 (2), Civil 
Procedure Oode, and not to discharge them. In 
passing the order the Court is empowered to impose 
such terms as it considers proper. This power of 
the Court is analogousto its power of adjourning 


proceedings in which case the Court is empowered to 
make the defaulting party pay costs to the other 
- party and there is no limitation as to the amount 
which can be awarded under such circumstances, 
The order passed by a Court, if construed to 
have been passed under O. I, r. 10 (2), is not appeal- 


aoe le 19, Ohap. XVI-B, Vol.I ofthe Rules and 
Orders of the Lahore High Oourt, is intended to 
apply to cases in which the trial has coneluded after 
the evidence ofthe parties has been recorded and a 
final judgment on the merits of the dispute has been 
given by the Court. 

F. ©. A. from the decree of the Senior 
Sub-Judge, Ferozepore, dated February 
18, 1936. 

Mr. Partap Singh, for the Appellant. 

Messrs. Daulat Ram and Ved Kumar 
Ranade, for Respondents Nos. 4 and 5. 

Judgment.—A declaratory suit was in- 
stituted against the Allahadad Bank, Ltd., 
Lahore, by a person who claimed to be 
the owner of the property which the Bank 
attempted to sell in'execution of its decree. 
At the hearing of the suit, an objection 
. was raised on behalf of the Bank that two 
persons, the respondents before me, should 
be impleaded as defendants in the suit. 
The plaintiff stated that these persons 
were not necessary parties, but he had no 
objection to add them ifthe defendant in- 
sisted. The two persons were consequently 
added as defendants and appeal in 
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pursuance of summons issued to them. At-: 
the first hearing of the suit in their pre- 
sence they raised an objection that there. 
was no cause of action against them. The. 


plaintiff said that he did not claim any - 


relief against them, and that was the rea- 
son why there was no cause of action 
against them disclosed in the plaint. The 
defendant at whose instance they have 
been impleaded as defendants then stated 
that it had no objection to their names 
being struck off from the list of the defen- 
dants. . X 


The Court thereupon proceeded to pas 
an order ‘discharging’ the two defendants. 
It considered the question whether the 
plaint should be rejected as against these 
defendants but came to the conclusion 
that the proper order to pass was to “‘dis~ 
charge” them. In fact, the prcper order 
to pass was to strike off the names of 
these two defendants under O. I, r. 10 (2), 
Civil Procedure Code. I must, therefore, 
construe the order of the trial Court as an 
order passed under that rule, though it is 
described to be an order discharging the. 
defendants which is not an order contem- 
plated by the Civil Procedure Code. It 
may, however, be mentioned that subse- 
quently on the application of the original - 
defendant a decree was drawn up by the: 
trial Court. This also was illegal. After 
striking off the names of the two defen- 
dants, the Court should have proceeded 
with the suit against the original defen- 
dant, and this it did, but after framing a. 
decree with regard to the two “discharged” 
defendants. At the time of passing this 
order the Court allowed one of the defen-. 
dants Rs. 175, as fee of the Counsel.and ` 
Rs. #386 to the other defendant. Rs. 175 
was fixed because that was the fee paid 
to the two Counsel who appeared for the 
defendant. A certificate to that effect was ` 
filed in Court. i 


This appeal by the original defendant, 
the Allahabad Bank, Ltd., is against the . 
order awarding costs to the defendants 
whose names had been struck off and it’ 
is contended that no fee could have been -` 
awarded on account of the appearance of 
the Counsel to the two defendants because - 
the fee certificate was filed in one case after 
the conclusion of the arguments, and in 
the other case no Certificate was filed at 
all. Reliance in support of this contention | 
is placed on a rule. framed by this Court. 
that is tosay,r.19, Chap. XVI-B, Vol. 1, 
of the Rules and Orders of this Oourt, 


1937 . , 


This rule provides that: 

“Notwithstanding anything contained in these 
rules and notwithstanding any order of the Presid- 
ing Officer, no fee to any legal practitioner 
appearing in original suits of which the jurisdic- 
tional value is over Rs 5,000 (five thousand), 
pending in the Courts of Subordinate Judges 
shall, except as in these rules hereinafter provid- 
ed, be allowed on taxation between party and 
party, or shall be included in any decree or order, 
unless the party claiming to have such fee allow- 
ed shall, before the commencement of the argu- 
ment at the conclusion of the evidence, file in the 
Court a certificate signed by the legal practitioner 
certifying the amount of the fee or fees actually 
paid by or on behalf of his client tohim or to any 
other legal practitioner in whose place he may 
have appeared.” 

In my opinion this rule does not apply 
to this case. This rule is intended to 
apply to cases in which the trial has con- 
cluded after the evidence of the parties 
has been recorded and a final judgment on 
the merits of the dispute has been given 
by the Court. This is clear from the 
words “before tte commencement of the 
argument at the conclusion of the evi- 
dence.” Nor is the present case covered 
by r. 10 of the same chapter which applies 
to miscellaneous proceedings or any matter 
other than that of appearing, acting or 
pleading in a suit prior to decree. This 
Was an appearance in a suit prior to the 
decree and therefore it was not a matter 
covered by r. 10, nor was it a miscellaneous 
proceeding. Tbe costs in this case have 
been awarded under O. I, r. 10, sub-r. (2) 
which empowers a Court at any stage of 
the proceedings on such terms as may 
appear to the Court to be just to order 
that the name of any party improperly 
joined, whether as plaintiff or defendant, 
be struck out. It was under this rule that 
the Court passed the order and in passing 
the order the Court was empowered to 
impose such terms as it considered proper. 
This power of the Court is analogous to 
its power of adjourning proceedings in 
which case the Court is empowered to make 
the defaulting party pay costs to the other 
party and there is no limitation as to the 
amount which can be awarded under such 
circumstances. 

It is true that in this case the amount 
awarded by the Court was fixed on the 
basis of a fee-certificate filed by the defen- 
dant, but the certificate was used by the 
Court as a guide in determining what 
costs should be awarded to the defendant. 
The order passed by the Court below was, 
therefore, perfectly legal and I am not 
prepared to say that the fees awarded are 
excessive having regard to the value of the 
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suit which is Rs. 3,17,863. This appeal 
is further incompetent on the ground that 
the order passed by one Court, if con- 
strued to have been passed under O. I, 
r. 10 (2), is not appealable and there is 
no force in the contention of the appel- 
lant’s Counsel that an appeal lies against 
an order of costs when a question of prin- 
ciple is involved. The order of costs was, 
in this case, merely ancillary to the main 
order which was to strike off the names 
of the two defendants. This order is not 
appealable. I dismiss this appeal with 
costs. 
N. Appeal dismissed. 





ALLAHABAD HIGH COURT 
Civil Revision No. of 1937 
May 6, 1937 
Ganaa Nata, J, 
Firm KHINCHA MAL-HARI KISHAN 
DAS AND ANOTHER —Derenpants — 
APPLICANTS 
VETSUS 
Firm KHUB RAM-MUNNA LAL— 
PLaIntiges—Opposits Party 

U. P. Agriculturists' Relief Act (XXVITI of 1934), 
s. 2, cl. (10) (a)—Suit for recovery of price due for 
articles purchased by agriculturist, whether suit for 
recovery of “ loan.” 

The price due forthe articles purchased by an 
agriculturist cannot beregarded as an advance to 
him in kind. The suit for its recovery is not, 
therefore, for recovery ofa“ loan “as defined in 
rp 10 (a) of s. 2 of the U. P, Agriculturists’ Relief 

ct. 


©. R. against the order of the Judge, 
Small Cause Court, Cawnpore, dated 
January 6, 1937. 

Messrs. B. Malik and Jagdish Swarup, 
for the Applicants. 

Order.—This is an application in revision 
by the defendants against the decree of the 
learned Judge, Small Cause Court, Oawn- 
pore. The suit was brought for recovery 
of Rs. 562-59 for the price of article pur- 
chased by the defendants. The defendants 
contended that they were agriculturists and 
as such were entitled to instalments. The 
learned Judge has found against the de- 
fendants. It has been urged on behalf of 
the applicants that the suit was for a loan 
and that the defendants being agricul- 
turists were entitled to relief under the 
Agriculturists’ Relief Act. The question is 
whether the price for the articles purchased 
by the agriculturist comes under the de» 
finition of the word “loan*. “Loan” as 
defined in cl. 10 (a) of s. 2, U. P. Agricul- 
turists’ Relief Acty means an advance to 
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an agriculturist whether of money or in 
kind. The price due for the articles pur- 
chased by any agriculturist cannot be 
regarded as an advance tohim in kind. The 
suit was, therefore, not for recovery of a 
“loan” as defined in the U. P. Agriculturists’ 


Relief Act. The defendants were, therefore, . 


not- entitled to any relief under the Act. 
There is no reason for interference in 
revision. The application is rejected. 

D. ; Application rejected. 


MADRAS HIGH COURT j 
Second Civil Appeal No. 913 of 1932 
December 2, 1936 
VARADACHARIAR, J. 

KARIA NACHI BIVI—-PLAINTIFE 
APPELLANT 
VETSUS 
ALLAPICHAI AND otarrs— 

| - DEFENDANTS— RESPONDENTS 

Court-fee—Assessment— Allegations in plaint must 
be taken to be prima facie correct. 

The fact that there is room for some suspicion that 

the plaint has been so drafted as to avoid in- 
convenient facts and make it appear that it is not 
necessary to pay & higher court-fee than what the 
plaintiff paid in the first instance will not justify the 
departure from .the well-established principle that 
for purposes of the calculation of court-fee, the 
Court must take the allegations in the plaint tobe 
prima facte correct. 
B.C. A. against the decree of the District 
Court of Tinnevelly in A. S.No. 91 of 1931, 
preferred against the decree of the Court 
ofthe District Munsif of Tinnevelly in 
0.8. No. 19 of 1931 (O. S.No. 196 of 1929 
District Munsif's Court, Srivaikuntam). 

Mr. T. K. Venkatarama Ayyar, for the 
Appellant. 

‘Mr. T. M. Ramasami Ayyer and Miss 
M. A. Janaki (Court Guardian), for the Res- 
pondents. 

_dudgment.—This second appeal raises 
a question as to the court-fee payable on 
the plaint. There is no doubt room for 
some suspicion that the plaint has been so 
drafted as to avoid inconvenient facts and 
make it appear that it is not necessary 
to pay a higher court-fee than the plaint- 
iff paid in the first instance. But I do not 
think that even snch a suspicion will justi- 
fy the departure from the well estab- 
lished principle that for purposes of the 
calculation of court fee, the Court must 
tike the allegations in the plaint to be 
prima facie correct. 

On the pleadings in the case, I think a 
distinction ought to bave been drawn 
between the properties which have admit- 


KARIA NAOMI BIVI v. ALLAPIOHAL ({(MADR.) 


L711 9 


tedly been alienated by the Ist defendant 
and properties which are in his posses- 
sion in bis own right. So far as theformer 
set of propertiesis concerned, the plaintiff 
cannot claim to treat the alienee’s posses- 
sion as the possession of aco-tenant and 
fcr this purpose it can mike no distinc- 
tion even if physical possession of such 
properties happensto be -withthe Ist de- 
fendant himself as the result of any 
arrangement between the lst defendant 
and the alienees. But as regards the pro- 
perties which have not been alienated 
by the lst defendant, I am not able to 
agree in the view taken by the Courts 
below, because in paras. 5 and 6 of the 
plaint there is a distinct allegation that the 
lst defendant has all along been giving 
either 15 kottahs or 114+ kottahs of paddy 
as representing the share of the income 
due to the plaintiff's predecessor-in-title 
and to the plaintiff. 

As regards the documents referred to in 
paras. 8 and 9 of the plaint, the Court 
must leave it to the plaintiff to decide 
whether or not sheis prepared totake the 
risk of insisting on proceeding with the suit 
without a prayer to hive them set aside. 
If she is right in her contention that they 
are totally inoperative andthey may be 
ignored, there isno reason for calling on 
her to pay any court-fee in respect. of 
an implied prayer relaling to them. If on 
the other hand it turns cut that without get- 
ting them set aside the plaintiff cannot 
succeed in this suit, she takes the risk of 
the suit failing, having so framed the 
plaint as not to ask for necessary declara- 
tions. 

In the circumstances of the case I can only 
say that any Court willbe justified in re- 
fusing to show any indulgence tothe plaint- 
iffif later on the plaintiff prays for ‘any 
amendment of the plaint according to even- 
tualities. 

As matters now stand, the plaintiff is en- 
titled to insist that the court-fee should be 
assessed on the basis on which she has 
framed her plaint. I must, therefore, set 
aside toe orders of the Courts below and 
send the case back to the trial Court with 
directions to receive the plaint on payment 
cof court-fee under Art. 17 (b) of the second 
schedule. So faras the unalienated pro- 
perties in the possession of the lst defend- 
ant are concerned, and on payment of court- 
fee under cl. 5 ofs. 7 in respect of the 
Plaintiff's share of the properties which 
have reen alienated by the Ist defendant. 

Mr, Venkatarama Ayyar contends -that 


1937 
even in respect of thé alienated proper- 
ties, the plaintiff should not be called 
upon in the first instance to pay court-fee 
undercl. 5 becanse it may be possible final’ 
ly to allow the alienees to remain in pos- 
session of those properties by allotting. 
them to the share of the alienor. I donot 


think that this consideration-can be taken . 


into account in dealing with the question 
of court-fee. The proper basis is that 
the plaintiff asks for possession from the 
alienee but that the alienee may, in cer- 
tain circumstances, have an equitable right 
to ask the Court so as to work ont the 
Partition as to leave him, if possible, in pose 
session of the alienated properties. 

In this view I cannot accede to Mr. 
Venkatarama ‘Ayyar'’s contention that cl. 5 
ought not to be applied to any part of 
the plaintiff's claim. The trial Court will, 
with all convenient speed, assess the 


court-fee payable cn the plaint on the’ 


above basis. Cosis of ihe second appeal 
and of the appeal to the lower Appellate 
Court will abide the result of the suit in 
the trial Court. The -court-fee paid on 
the memorandum of appeal to the lower 


Appellate Court and.on.the memorandum - ns ar 
. Theré is nothing in Expln. 7 


of second appeal here will be refunded. 
| Appeal dismissed. 


t 
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D April 6, 1937 © 
SULAIMAN; O. J. AND BENNET, J. 
` SHEO SHANKER DAS anp anotage— `` 
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RESPONDENT 


_ SHEO SHANKER DAS v. MUHAMMAD HASAN (ALL) 


573 
Judgment—tThis is an appeal from an 
order passed by the Civil Judge of Jaunpur 
inasuitunder s. 33, U. P. Agriculturists’ 
Relief Act. The question was whether 
the applicant was an agriculturist within 
the meaning of the Att. The Court below 
has found that the applicant pays a local 
rate under the District Boards’ Act and 
also pays Government revenue, but has 
ignored the limiis of these rates and 
revenues onthe ground that the suit is- 
under Chap. V of the Act and the limits ' 
have to be omitted under the first proviso 
tos.2°2). Itis contended in appeal that . 
the Expln. 7 added to the section lays 
down that a person in districts subject to 
the Benares Permanent Settlement Regu- 
lation, 1795, shall not. be deemed to be an ~ 
agriculturist if the total of the rent and- 
local rate annually payable by him exceeds 
Rs. 500, ahd it is urged that this Explana- , 
tion must override tie proviso. We are 
of opinion that this Explanation has been 
added inorder to explain the provision ` 
of the main section, particularly (b) where» ` 
as. the proviso is intended to exempt, . 
frcm the operation of the limits imposed, 
certain sections and two specific Chapters. 
to suggest 
that it was intended to apply to applica-.' 


_ tions governed. by .Chaps. IV and V and:. 


other sections mentioned in the Proviso. - 


.- In our opinion the-Explanation is subject to 
. the proviso so-far as the applications spe- 
- cially exempted underit are concerned, _ 


Furthermore, admittedly the applicant 
does not pay anyrent and therefore, - 
Explo., 7 cannof apply, because it applies _ 
toa person who pays both rent and local _ 
rate and .not to a person whois not a 
tenant at all. Itis noteworthy that in none.” 


_ of the Explns, 1—6 there is any reference ., 
. to Chaps. IV and V, whereas in Explns..2 . 


and 6 there are references to Chaps, II, If. 
and VI. It follows that applications which 
are governed by Chaps. IV and V are com- ` 
_ pletely, covered by the proviso and not - 
_ affected „by the Explanations.’ We accord- | 
ingly dismiss the appeal under O. XLI,r.11, - 
ration of the limits imposed, certain sections and. m l pink 


Civil Procedure Code. 
two specific Chapters. There is nothing in Explana- — ` 
tion 7 tosuggest thatit was intended. to apply to H i 
applications governed by Chaps, “IV and’ V and anaes 
other sections mentioned in the’ proviso. The ex- . : 
planation is subject- to the proviso'so far as the ap- a a ee ee 
plications specially exempted under it are concern- i eee Bee: + ie 


eq, i e ey : 4 eo 
F.C. A. from the decision of the Sub- 
Judge, Jaunpur, dated July 14, 1936, ~ E wae 

‘Messrs. K. N. Katju‘and Lakshmi Saran, ~~ 9. oS as 
for the Appellants. oe ele = _ 


U. P. Agriculturists’ Relief Act (XXVII of 1933), 
8. 2 (2)—Proviso land Explanation %—Scope and - 
ah a ed stated. Se. 2 ae: rt 

Uxplanation 7 has been added to s.%, U. P. Agri- 
culturists’ Relief Act, in order to explain the pro- 
visions of the main’ section, ‘particularly (b), where- 
as the proviso is'intended- to’ exempt, from the ope- 


 « 


~ . Appëal dismissed... ; 
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RANGOON HIGH COURT 
Full Bench 
Oriminal Reference No. 75 of 1937 
July 19, 1937 
Rozgerts, C. J., BAGULEY AND Spargo, JJ. 
THe KING 
versus 
ABOR AHMED—Accusep 
Penal Code (Act XLV of 1860), ss. 229, 300— 
Accused inflicting wound wilfully and without 


justification—Wound resulting in death—Accused, if 
can be deemed to have caused death—~Whether guilty 


of murder—Intention to cause death, how gathered. ` 


Where a person wilfully and without justifiable 
excuse inflicts a wound which is ultimately the 
cause of death of another person, he shall be deemed 
to have caused the death of that other person. 
Though in fact an injury may be sufficient in the 
ordinary course of nature tocause death, itis not 
murder unless it was intended that the injury should 
be sufficient inthe ordinary course of nature to 
cause death. Where there was such an intention, it 
` is murder. ) 

Where an injury is intentionally inflicted, the 
defence that no proper medical treatment was 
forthcoming does not exonerate the person who caus- 
ed the injury from guilt of murder if he intended 
that the injury should be sufficient inthe ordinary 
course of nature to cause death, or knew that it was 
likely to cause death to that person. It does not 
exonerate him from guilt of culpable homicide if 
death ensues as a natural or likely consequence. 
Such @ person is deemed to have caused the death, 
and his degree of criminal responsibility must de- 
pend onthe knowledge or intention to be gathered 
from the proved facts. Emperor v. Nga San Pai 
(1), affirmed, but head-note in report (14 R 643) held 


too wide, 
OPINION 


Roberts, C. J.—The question propound- 
ed in this reference is as follows: 


. “Is the principle laid down in Emperor - 
v. Nga San Pai, 14 Rang. 643 (1) as it- 


appears in the report, embodied in the 
head-note, correct? ` 

[ am of the opinion that Emperor v. 
Nga San Pai (1) was rightly decided. The 
case was one in which the conviction for 
murder was upheld, the appellant having 
stabbed one Kasi in the chest s0 as to 
penetrate ‘the chest cavity. It was held 
that he intended to cause injury sufficient 
in the ordinary course of nature to cause 
death, thus bringing the case within the 
third part of s. 300, Indian Penal Code. It 
mattered not that the immediate cause of 
death was an abscess set up by the wound. 
This is expressly provided for by Expln. 2 
of s. 299, which runs as follows: 

“Where death is caused by bodily injury, the 
person who causes such bodily injury shail be 
deemed to have caused the death, although by resort- 
ing to proper remedies and skilful treatment, the 
death might have been prevented.” 

(1) 14 R 643; 165 Ind. Oas, 245; A IR 1936 Rang. 
at, a! Or. LJ 1119; 9 R Rang. 199; (1936) Gr. 

as. 866, 
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The explanation does not say that the 
person shall be necessarily guilty of mur- 
der. Whether he is guilty of murder de- 
pends on whether his act falls within .the 
category of acts enumerated in s. 300. 
Unfortunately the head-note in the case is 


too wide. It says: 

“Where a prisoner wilfully and without justifi-e 
able excuse inflicts a wound which is ultimately 
the cause of death, that person is gulity of murder.” 


It should read: ‘*‘Where a person wil- 
fully and without juristifiable excuse inflicts 
a wound which is ultimately the cause of 
death of another person, he shall be deem- 
ed to have caused the death of that 
other person.” It seems desirable to add 
a few words on the meaning of the third. 
part of s. 300 which says that culpable. 
homicide is murder if the act by which 
the death is caused is done with the in- 
tention of causing bodily injury to any per- 
son and the bodily injury intended to be 
inflicted is sufficient in the ordinary course 
of nature to cause death. Though in fact 
an injury may be sufficient in the ordinary - 
course of nature to cause death, it is not 
murder unless it was intended that the 
injury should be sufficient in the ordinary 
course of nature to cause death. Where 
there was such an intention, it is murder. 
It has been held again and again that if a 
man inflicts a wound in a vital spot and 
death ensues, it is no defence to a charge 
of murder for the accused to say that he 
did not mean the injury to be fatal. As 
was said by Leach, J.in Emperor v. Nga E 


‘Pe (2) the intention of the accused is to be 


gathered from the proved facts of the 
case. And see Hamid v. Emperor (3) and 
On Shwe v. Emperor (4). If a man inflicts a 
wound in a spot which is not ordinarily 
vital, his intentiun is equally to be gather- 
ed from the proved facts of the case. If 
for instance it is a wound which happens to 
be sufficient in the ordinary course of nature 
to cause death, the Court must consider not ` 
merely whether the wound was intentionally 
inflicted but whether it was intended -tọ 
be sufficient in the ordinary course of ` 
nature to cause death. Kondaiya v. The 
Queen (5). 

Put shortly then, where an injury is 
intentionally inflicted the defence that no 
Proper medical treatment was forthcoming 


does not exonerate the person who caused 

(2) 14 R 716; 164 Ind. Cas. 884; AI R 1938 Kang. 
421; 9 R Rang. 165; (1936) Or. Cas. 836; 37 Cr. LJ 
1050 (F B). 

(3) (1903-04) 2 L BR 83. 

(4) 1 R 436; 76 Ind. Oas. 711; AIR 1924 Rang. 93; 
25 Or. L J 247. ' 

(5) 1 Weir 300. 
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the injury from guilt of murder if he in- 
tended that the injury should be sufficient 
in the ordinary course: of nature to cause 
deatb, or knew that it was likely to cause 
death to that person. It does not exonerate 
him from guilt of culpable homicide if 
death ensues as a natural or likely con- 
sequence. Such a person is deemed to 
have caused the death, and his degree of 


criminal responsibility must depend on the. 


knowledge or intention to be gathered 
from the proved facts. It should be added 
that the English cases cited in Emperor v. 
Nga San Pai (1) must all be read in the 
light of s. 299, Expln. 2, .and of s. 300, 
Penal Code, which is statute law inapplic- 
able to England. The [English cases are 
not by themselves the law in Burma or 
British India; and in particular I am satisfi- 
ed that the case in KR. v. Holland (6) 
led to result which was different from that 
which would be correctly 
this country having regard to s. 300, 
though reference to it was made by way 
of illustrating the meaning ofs. 299. My 
answer to the question . propounded there- 
fore is that the case in Emperor v. Nga San 
Pai (1) was rightly decided but that part 


of the headenote is incorrect for the reasons ` 


which I have given. 

Baguley, J.—I agree. >- 

Spargo, J.—I agree with my Lord the 
Chief Justice in his answer to this refer- 
ence, namely, that the head-note in Em- 
peror v. Nga San Pai (1) is incorrect so far 
as'concerns that part of it which reads: 

“Where a prisoner wilfully and without justifi- 
able excuse inflicts a wound which is ultimatel 
the -cause of death, that person is guilty of murder.” 


I agree that this part should read: 


“Where a person wilfully and without 
justifiable excuse inflicts a wound which is 
ultimately the cause of death of another 
person, he shall be déemed to have caused 
the death of that other person.” The 
question that arose for decision in Emperor 
v. Nga San Pai (1) was whether a man 
who stabbed another in the chest should be 
deemed to have caused his death, the victim 
having died from an abscess which formed 
‘in the lung owing to the weapon with 
which tbe wound was _inflict®d being in- 
fected and not immediately from the wound. 
The learned Sessions Judge who tried the 
case found that: i 

“Death was caused by an abscess on the lung 
which was not diagnosed. an operation was 
eiformed, his life might have been saved. It was 


ad luck that the blade of the knife was infected, 
or otherwise Kasi would probably not ‘have died, 


(6) (1841) 2 M & Robb. 351; W4E R 313, 
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I am of opinion that s. 302, Indian Penal Oode, 
does not apply and that the offence comes within 
the purview of s. 326, Indian Penal Code.” - 

It is evident that the Bench, of which 
I formed a member, endeavoured to answer 
the above question and my learned bro- 
ther Leach supported the conclusion that 
he had arrived at by showing that a 
similar rule applied in Bngland. Emperor 
v. Nga San Pai (1) is authority for no more 
than this that if death results from an 
injury voluntarily caused, the person who 
causes that injury is deemed to have caused 
death although the life of the victim might 
have been saved if proper medical at- 
tention had been given, and even if medical 
treatment was given but was not the pro- 
per treatment, provided that it was ad- 
ministered in good faith by a competent 
physician or surgeon. It is clear that the 
head-note goes far beyond this and I can 
only suppose that this particular passage 
was included in the head note by mistake. 

D. Reference answered. 
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Hindu Law —Joint family — Trade — Contract by 
joint family firm—Suit on such contract by member 
who is also manager of such firm in his own name 
andon behalf of joint family—Maintainabdility. 

A member of a joint Hindu family who is also the 
manager of the joint family firm, can institutea suit 
on a contract entered into by the joint family firm, 
in his own name alone on behalf ofthe joint family 
which iscarrying on business as afirm. Kishan 
Prasad v. Har Narain Singh (1), relied on. 

Mr. Fatehchand .Dharamdus, for the 
Plaintiff. 

Mr. Srikishindas H. Lulla, for the Defen- 
dant. 


Dipchand 


Mr. Chandumal, Amicus 
Curiae. l 
Order.—This is; a suit instituted by 


one Nihalchand Harumal describing himself 


S: 

“Hindu, adult, merhant, manager and karte 
of the joint Hindu family, consisting of himself 
and other co-parceners, and carrying on business in 
the name and style of B. Harumal Gangaram residing 
at Karachi ” rd 
against the defendant, claiming Rs. 1,369-12-6 


on a certain contract alleged to have 
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been entered into between the firm of 
. B. Harumal Gangaram and that of the 

defendant: One of the objections taken on 
behalf of the defendant, by Mr. Lulla, is 
embodied in Issue No. 3 which is: ‘Has 
Nihalchahd right to sue in his own name ?” 
This issue is taken up as a preliminary 
issue for decision. It is not admitted 
by the defendant that there is a joint Hindu 
family firm of the name of B. Harumal 
Gangaram. It is also not admitted by 
the defendant that Nihalchand Harumal 
is the manager and karta of such a firm. 
But itis contended that assuming that 
there is such a firm, and Nibalchand is the 
manager, still he cannot bring the suit 
in his individual name because the suit 
Contract was entered intoin the name of 
the firm. It appears to me that thereis no 
substance in this contention. The caption 
given. to the plaint is not very Happily word- 
ed. In: effect it is reallya suit by the 
firm ‘of B. Harumal .Gangaram brought 
through its ‘manager or karta Nihalchand 
Harumal. Sothat throughout the plaint 
the word usedis plaintiffs, not plaintiff, 
which shows that the suit was not brought 
by «Nihalchand in his- individual capacity 
but in the name of the fitm. l 

Assuming for a moment that- this -is -a 
suit instituted by:one.member of a joint 
family in his own: namé, although the 
joint family -firm’ had -entered -into a 
contract with the - défendant, still I see no 
reason why Nihalchand, if he is proved to 
be the manager.of that firm, cannot -insti- 
tute the suiton behalf of’ his family which 
is vdrrying on business in ‘the name and 
style of B. Harumal Gangaram. For paral- 
lel, I may. cite the -case Kishan. Prasad v. 
Har. Narain Singh (1) decided by their 
Lordships of the Privy ‘Council reported in 
33 All. 272 [Kishan Prasad v. Har Narain 
Singh (1).|-Lhe facts of that case were more 


or Jess the same as‘the facts ofthis case. A`- 


business was carried on by & joint family 


firm of which there were three managers. - 


‘There were money.transactions' between the 
firm and the 


ofthe joint. family in their own names 
torecover.the amount due.-An -objection 
was raised by the defendants that all the 
members” of the‘joint' family firm should 
be-joined arid that the array: of -plaintiffs 
was-defective. In order that there may be 


(1) 33.4 272; 9-Ind.. Cas. 739; 8 ALJ 256; 150 W 


N32]; 9 ML'T 343; 13°O L J 345;21 ML J 378; 13- 
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defendants. ‘he accounts‘ 
were settled and a balance was struck. The 
suit was brought by the three managers - 
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no technial difficulty later on, the plaintiffs 
amended the plaint and added as plaintiffs 
the remaining members of the joint family 
firm.. On the day that this was done; the 
suit was barred by limitation. ‘The Sub- 
Judge who tried the suit brushed aside the 
contention of limitation and decreed¢the suit. 
In appeal the Allahabad High Court set. 
aside the decision of the first Court and 
dismissed the suit. When the matter was 
taken to the Privy Council, their Lordships 
decided that as the plaintiffs were the 
managing members of a joint family 

usiness, entrusted with and regularly 
exercising the power of doing everything 
to carry on the business, they were entitled 
to brng the suit in- their own names 
without -making the other members of the 
family parties to the suit. Their Lordships 
held that the subsequent. amendment of 
the plaintwas unnecessary and that, there- 
fore, the suit must be considered as in- 
stituted on the day on which it was 
instituted in the names of the three plain- 


‘tiffs and not on the day on which sub- 


sequent plaintiffs were added; so that there 
was no bar of limitation. - 
‘Mr. Lulla tries t> distinguish that case 
from the present one by alleging that the 
contracts in that case were entered into | 
by the managers in their. own names“ 
and not in the name of the joint * 
family firm represented by them, as in. 
the present case. The factsof the caseare. 
not so clearly reported in the Privy Uouncil . 
decision, but they are to be found stated 
in extenso in the High Court decision 
reported in Shamarathi Singh v. Kishan 
Prasad (2). At p. 315* their Lordships of the 
High Court say : 
“The Subordinate Judge is in error in saying that 
the business was carried on inthe names ofthe three 
original plaintiffs. It was carried on in the name 
of the plaintiffs’ firm. The evidence of Bishan Prasad, 
Muhammad Suleman and Amjad Ali Khan coupled 
me the plaintiffs’ ownstatement in the plaint shows 
this.” . .- > 
In the Privy Council decision the rele- 
vant,facis are to be found stated thus at 
p: 2757: ` 
“The suit was commenced by the first three plaint- ~ 
iffs onthe record. They are the managing members 
of: an’ undivided Hindu joint family governed by the 
Mitakshara Law; and as such managing members, 
they carry on the business of monsy-lenders together 
at Hanumanganj in the District of Ballia, as a 
firm, under the name and style of Manorath Bhagat 
Dhara Ram.” 
It is to be noted thattheir Lordships 
also find that the three original plaintiffs, 


(£) 29 A 311; A W N 1907, 58;4A LJ 194 
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who posed as managers of the joint family 
firm, were not doing the money-lending 
business individually. and severally, but 
were doing the business together as a firm. 
Under these circumstances, I do not see 
why the decision of the Privy Council is 
not applicable to the facts of the present 
case. I, therefore, decide that the suit has 
been properly instituted. 
De Order accordingly. 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 183 of 1932 
February 1, 1937 
SULAIMAN, ©. J. AND BENNET, J. 
RANDHIR SINGH AND ANOTHER — 
DEFEN DANTS— A PPELLANTS 


o versus 
RANDHIR SINGH - PLAINTIFF AND OTHERS 


—LEFENDANTS—ResPONDENTS 

Transfer of Property Act (IV of 182), ss. 54, 118 
—Purchaser giving vendor money and some property 
in liew of property purchased by him-——Transaction, 
whether exchange or sale—Agra Pre-emption Act 
(XT of 1922), ss. 11, 20—S. 11, applicability of, to trans- 
action of exchange—Co-sharer's right of pre-emption 
—~Hackhange prior to sale but forming part of sane 
transaction—Purchaser's right under s. 20, when 
defeated—Pre-emption suit against him, when can 
succeed, 

Reading ss. 5: and 118, Transfer of Property Act, 
there can be no doubt that where a party not only 
pays & cash consideration but also gives some prop- 
erty in addition, in lieu of propeity acquired by 
him, the transaction is not a sale within the meaning 
of s; 54 but is an exchange within the meaning of 
s; 118 Rajjov Lajja (1), followed. [p. 579, col. 1] 

The provisions in s. 120, Transfer of Property Act, 
laying down thatthe rights and liabilities of the 
parties to an exchange are the same as would be 
of the parties to a sale, obviously refer to the 
rights inter se. But that would not help aco-sharer 
in- acquiring aright of pre-emption: contrary to the. 
provisions of s. 11l, Agra Pre-emption Act, which con- 
fines the right to a case where the proprietary in- 


terest has been scld and not toone where the prop- ` 


erty hae been merely exchanged. Samar Bahadur ' 


Singh v. Jit Lal 2), distinguished. [ibid] - 


-There is nothing illegal fur a purchaser to acquire 
property by way ofl exchange which cannot be pre- 
empted, soas to bs able successfully to defeat a 
claim for pre-emption brought against him with 
respect -to a subsequent sale-deed to pe taken by- 
him: The mere fact that the share was small would. 
not necessarily be sufficient to show that the trans- 
action wasa bogus one, when the intention of the 
parties might have been to have an exchange for 
the’ purpose of defeating a claim for 
If, on the other hand, the findings are that the trans-. 
fers of the two properties under the deed of exchange 
are not intended to be genuine and were really 
fictitious and unreal, then the co-sharer’s right to 
claim pre-emption of the property covered by the 
deed of sale would be decreed, whereas the claim. 
to pre-empt the property covered by the deed of 
exchange would fall fo the ground.- |p. 580, col, 2; 


T 


p 581, ol, 1.] 
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F.C. A. from the decision of the Sub- 
Judge, Azamgarh, dated February 29, 1932. 

Me-srs. S. N. Sen, K. L. Misra and A. M. 
Gupta, for the Appellant. | 

Dr. K.N. Katju, Messrs. N. Upadhiya and 
M. L. Chaturvedi, for the Respondents. 


Judgment.—Tais is an appeal by the 
defendants vendees arising out-of a suit 
for pre-emption brought on the basis ofa 
sale deed dated December 11, 1929, exe- 
cuted by Chatur Singh and Tileshar Singh, 
defendants Nos. 1 and 2, in favour of 
Randhir Singh and Dasrath Singh, defen- 
dants Nos. 3 and 4.’ Defendants Nos. 5-7 
have also been inpleaded on the allegation 
that they are members of a joint Hindu 
family with the vendees and are interested 
in this transaction. The plaintiff alleged 
in the plaint that in addition to this sale 
deed a fictitious document purporting to be 
a deed of exchange was also executed, 
but the entire property, had been sold to 
the defendants and the vendors were not in 
possession of the property which they had 
purported to transfer under the deed of 
exchange and the plaintiff alleged that 
the said document did nt confer ano 
indefeasible right on the vendees because 
it was liable to beset aside by the other 
members of the joint family. The plain- 
tiff claimed preemption of the entire 
property mentioned in the sale-deed, as 
well as the small fraclional share men- 
tioned in the deed of exchange. The defen- 
dants denied that the plaintiff had any 
right to pre-empt this properiy, set up the 
deed of exchange as’conferring the rights 
of'a co-parcener on the defendants and also 
set-up another unregistered sale deed as 
giving them a share in this village so as 
to make them co-sharers. Detendants 
Nos. 5—7, however, did not claim any interest 
in the- property and stated that they had: 
no concern with the property sold. The 
learned Subordinate Judge did not frame 
uy specific issue as regards the fictitious 
nature’ of the-deed of exchange. In sum- 
ming up the pleadings, he mentioned in 
his judgment that- the plaintifis had 
alleged that one day before the sale-deed 
a deed of exchange, which was farzi (ficti- 
tious} was executed, that’ the exchange 
was really part and parcel of ‘the sale 
transaction and that defendants Nos. 3 and 
4 contested the claim, their main pleas 
being that the exchange was not farzi and 
that -the sale and exchange were separate 
transactions and the exchange conferred 
aù indefeasible ‘right ‘on the defendants, 
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The first issue framed by the learned Sub- 
ordinate Judge was: 

“(1) Whether the sale deed and the exchange are 


separate transactions or they are one and the 
same transaction?” 


His findings are that the exchange and 
the sale are part and parcel of the same 
transaction. This isa finding in favour 
of the plaintiff, as that was the case put 
forward by him in his plaint. That find- 
ing on the facts is correct. The stamp- 
paper for the deed of exchange was pur- 
chased on September 16, 1929, and the 
document was executed on December 10, 
1929, and presented for registration on the 
same day and was registered on December 
1l. The stamp-paper for the sale deed 
was purchased on December 11, 1929, and 
the document was executed on the same 
date and presented for registration on the 
same day and was entered in by the 
Registrar the next day. The scribe of the 
two documents was one and the same 
person, and even the marginal witnesses 
and the identifying witnesses before the 
Sub Registrar were identical persons. The 
deed of exchange purported to transfer a 
very smali fractional share in 79.421 acres 
belonging to the vendors in village Sondhi 
in exchange for another very small frac- 
tional share in village Itauli. The sale 
deed specifically excluded from the transfer 
the small share in village Sondhi which 
had been previously transferred under the 
deed of exchange. The object of taking 
the deed of exchange, on the defendants’ 
own showing, was to defeat the plaintiff's 
right of pre-emption and the two transactions 
were thought of together and indeed were 
insisted upon by the vendees. The de- 
fendants'’ evidence itself, therefore, shows 
that the idea of having these two documents 
arose at one and the same time and that 
these two transactions were part and parcel 
of the same transaction between the parties. 
In these circumstances, the finding of the 
lower Court that the exchange and the 
sale transactions were part and parcel of 
the same transaction must be accepted as 
correct. : 

As regards the unregistered sale-deed 
which was set up by the defendants, it is 
said to have been executed on August 10, 
1928, but was nci registered. The ques- 
tion of this unregisiered sale-deed will be 
considered in the connected cases. The 
learned Subordinate Judge in the opening 
portion of his findings has remarked that 
the mutation of names had been effected 
ọ far as the exchange was concerned, 
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The defendant, Dasrath Singh, stated in his 
examination-in-chief that he had taken 
two annas land revenue property in .Sondhi 
and gave to the vendors three annas 
land revenue property in Itauli, and that he 
was in possession of the property which 
he had taken and that mutation had been 
effected in his favour and that the same was 
the case with the other party with regard 
to the exchange. The khewat of village 
Sondhi ‘pp. 75-79) shows that mutation 
of names was effected in favour of Randhir 
Singh and Dasrath Singh on the strength 
of this deed of exchange in respect of the 
small fractional share. The khewat of 
Itauli was produced by the defendants at 
a rather late stage and was not admitted 
in evidence by the Court below but has 
been put cn the record in a closed envelope. 
The learned Subordinate Judge has not 
remarked anywhere that the deed of ex- 
change was a bogus or fictitious transaction, 
namely that it was not the intention of the 
parties thereto that the properties should 
pass from one to the other and that it 
was nothing more than a mere paper trans- 
action without there being any intention 
of any transfer of any property atall. His, 
Bole finding is that the exchange -and the 
sale were part and parcel of the same trans- 
action, and there isa further finding that 
the defendants vendees have not acquired 
an indefeasible interest in the property 
because the vendors have sons who might 
impugn the transactions in future. Itis on 
these findings alone tuat he has held that 
the plaintiff's claim should be decreed.. 
The learned Subordinate Judge has given 
to the plaintiff not only a decree for the 
properties covered by the sale-deed, but 
also with respect to the properties which 
have been given under the exchange, 
and has decreed the claim of the plaintiff 
for tLe amount which the defendants vendees 
had paid. The position therefore is some- 
what inconsistent. 

It seems to us that the defence cannot 
fail on the sole ground that the sale and 
the exchange are part and parcel of one 
and the same transaction. Indeed that 
finding would go against the plaintiff 
rather than the defendants, Under s. 11, 
Agra Pre-empticon Act, the right of pre- 
emption accrues when a proprietary interest 
is “sold” and does not arise in cases of’ 
other kinds ot transfer. Section 4 (10) 
lays down that in this Act “sale” means a 
sale as defined in the Transfer of Prop- 
erty Act, 1882. Now “sale” is defined in 
s. 04, Transfer of Property Act as a 
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transfer of ownership in exchange for a 
price paid or promised or part paid and 
part promised. On the other hand, 
“exchange” is defined ins. 118 of the Act 
in the following words: 

“When two persons mutually transfer the owner- 
ship of one thing for the ownership of another, 
' neither thing or both things being money only, 

the transaction is called an exchange.” 


- It follows that when neither of the two 
Parties give money consideration only or 
when both the parties give money con- 
_ sideration only, the transaction is an 
“exchange”, whereas if one party gives 
property, whether with or without money 
and the other party gives money only, 
then the transaction amounts to a “gale.” 

The word “price” has not been defined in 
the Transfer -of Property Act, but there 
is a definition of this word in the Sale of 
Goods Act, s.-2 (1), where “price” means 
the money consideration for a sale of 
goods. Reading ss. 54 and 118, Transfer 
of Property Act, there can be no doubt 
that where a party not only pays a cash 
consideration but also gives sume property 
in addition, in lieu of property acquired 
by him, the transaction is not a sale 
within the meaning of s. 54 but is an 
exchange within the meaning of s.‘ lls. 
This was the view expressed by a Bench 
of this Court in Rajjo v. Lajja (1) which 
has been followed in several cases. ‘Che 
provisions in s. 120, Transfer of Property 
Act, laying down that the rights and 
liabilities of the parties to an exchange 
are the same as would be of the parties to 
a sale, obviously refer to the rights inter 
se as was Observed in Samar Bahadur 
Singh V. Jit Lal (2) at p. 360*. That would 
not help the plaintiff in acquiriag a rignt 
of pre-emption contrary to the provisions 
of s. 11, Pre-emption Act, wniea confines 
the right to a case where the proprietary 
interest has been sold and not to one 
where the property has been merely ex- 
changed. 

‘The other finding of the learned Subor- 
dinate Judge also cannot be accepted. 
There were two parties to this transac- 
tion of exchange, nameiy the vendors and 
the vendees. Tne vendees produced the 
other members of their family, who stated 
that they would not object to this 
exchange as they were separate and they 
had no concern with the property. It ‘is 

(1) 26 A L J 169; 114 Ind, Oas. 43; AI R 1928 AN. 
204; Ind. Rul. (1929) All. 235, 

(2) 46 A 399; 79 Ind. Oas. 495; AIR 1924 All, 390; 

ALJ 292. 
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also an admitted fact that Randhir Singh, 
Dasrath Singh and their brother Dilraj 
had no issue. The learned Subordinate 
Judge has himself found that ‘thus from 
the side of the vendees there is no fear of 
any challenge”. He has, however, held 
that both Chatur Singh and Tilesar Singh 
have sons and therefore unless legal 
necessity or benefit to the estate is shown, 
the vendors’ sons can successfully chal- 
lenge the exchange. He has not attached 
any importance to the fact that under the 
sale-deed some decree and previous secured 
and unsecured debts were to be paid off 
which would amount to payment of ante- 
cedent debts, if they were discharged. The 
learned Subordinate Judge has remarked 
that there is nothing to show legal neces- 
sity or benefit to the estate so far as the 
exchange is concerned. He has said : 

“It is futile ‘to say that without the exchange 
there could have been no sale for the sale instead 
of being in favour of a stranger could have been 
to a person othérwise invested with the right of 
pre-emption as against a stranger.” 

This is a curious reasoning. What the 
defendants had said was that they would 
not take the sale-deed unless and until the 
exchange also were to accompany it, in 
order that they might successfully defeat: 
any claim of pre-emption and that no sale 
would have been effected if the contract, 
for exchange also were not agreed upon. 
It is accordingly no answer to their point 
to say that the argument that without 
the exchange there could have been no sale 
was futile because the sale could have been 
made to some third party. The defen- 
dants were keen on acquiring the property 
themselves and it would have been no con- 
solation tothem if the propetty was sold to 
some third party or stranger. As regards 
the plaintifi’s close relationship, the learned 
Subordinate Judge has not recorded any 
finding, considering that the question was 
immaterial, but he is not inclined to attach 
any importance to the evidence as he has 
remarked that the witnesses have made 
some muddle in their depositions. What 
the learned Subordinate Judge has over- 
looked was that the evidence on the ques: 
tion of the nature of the property acquired 
by the vendees under the deed of exchange 
was one-sided. ‘The plaintiff was challeng- 
ing the deed of exchange on the ground 
that it did not confer any indefeasible in- 
terest on the vendees and was suggesting 
that the vendors’ sons might in future 
challenge this deed of exchange. As far 
as we can see, no evidence was led on bes 
half of the plaintiff to show that the prop- 
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erty transferred by the vendors under the 
deed of exchange was their joint ancestral 
property in which their sons had any in- 
terest -whatscever. There was only one 
vague statement made by Jaggan Nath 
Singh, witness for the plaintiff, that Chatur 
Singh had ancestral zamindari in these two 
villages and also in Sondhi. The witness 
did not refer to the other vendors and did not 
say specifically whether the property trans- 


ferred under the deed of exchange was the . 


ancestral property of Chatur Singh or not. 
He merely said that Chatur Singh had 
some ancestral property in that village. On 
the other hand, the evidence led by the 
defendants was direct and positive. Dasrath 
Singh (p. 17) stated that 


-“Chatar's and Tilesar’s properties are self-acquir- 
éd and not ancestral. Chatar, Tilesar and Nageshar 
are separate from one another, and they are the 
separate managers of their families.” 


_Dasrath was supported by his witness 
Anrup Singh (p. 24), wLo also stated that 
the property sold and givenin exchange 
was the self acquired property of Chatur, 
and Chatur had been in possession for 
about <0: years, having purchased the same 
from Jaijit Singh, and that Jaijit Singh's 
predecessors and Chatur’s predecesscrs had 
been separate.. Thus there was direct evi- 
dence tc show that the vendors were the 
owners of their self acquired properties 
and had every right to transfér the same, 
In the absence of any evidence-to the con- 
trary, it was clear that the deed of ex- 
change in favour cf the vendees was not 
liable to be challenged on behalf of the 
vendors’ sons, and that there was no fear 
of the vendees losing their property as a 
result of such future: suit. It, therefore, 
follows that the vendees have fulfilled: the 
requirements of s. 20, Agra Pre-emption 
Act, by- having prior to the institution of 
the suit acquired an indefeasible interest 
in the mahal by virtue of this deed of 
exchange, assuming that this was a genuine 
and real transaction. Unfortunately the 
point which had been put forward, though 
somewhat vaguely, in the plaint that the 
document -was really a fictitious dccument 
and which had been referred to in the 
summary of the pleadings by the learned 
Subordinate Judge was not mace the sub- 
ject-matter of aspecific issue, and there is 
no finding on this point at all. 

It seems tous that if the parties did not 
intend that the small fractional share in 
Sondhi should pass to the’ defendants-yen- 
dees under this deed of exchange and the 
‘document was merely a fictitious and bogus 
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transaction, a mere paper transaction, 
without any realintention of any transfer 
of property, then it would not confer any 
rights on the defendanis-vendees at all. 
But if, on the other hand, it was the in- 
tention of the parties that the small share 
should pass to the vendees in lieu of the 
sinall share transferred by the vendees 
to the vendors, then even though the pro- 
fessed object of the transaciion was to 
defeat the plaintiff's right of pre-emption, 
the vendees would acquire rights thereunder 
and become co-sharers so as to be placed 
on the same footing as the plaintiff. There 
is nothing illegal for a purchaser to acquire 
property by way of exchange which cannot 
be pre-empted, so :as to be able successful- 
ly to defeat a claim for pre-emption brought 
against him with respect to a subsequent 
sale deed to be taken by him. The mere fact 
that the share was small would not neces- 
sarily be sufficient to show that the trans- 
action was a bogus one, when the intention 
of the parties miglt have been to have an 
exchange for the purpose of defeating a 
claim jor pre-emption. i 
The learned Subordinate Judge has dis- 
tinctly found in favour of ihe defendants 
that ‘the plaintiff's argument that they. have 
acquired only a petty proprietary interest is 
fallacious and not sound. The defendants 
did nct under the deed of exchunge acquire 
any specitic picts in Sondhi, but acquired a 
fractional share, though a very small one, 
in that village. The share is described in 
the khewat as 3/5ths of 1/384ths of 4 annas 
9 pies 17 krants and odd at serial num- 
ber din Patti Chatur Singh. This, in our 
opinion, is a definite fractional share in the 
undivided mahal and makes the vendees 
co-sharers. The learned Subordinate Judge 
bas also erred in thinking that the area 
acquired by them would be represented by 
a few square feet only. It rather appears 


„that the verdees have acquired 3/5ths of 


1/384ths in 19421 acres which would come 
to about 1/8ths of an acre, that is over 600 
square. yards, and not only a few square 
feet. The share therefore is not wholly 
negligible. As already remarked, mutation 
of names was effected in respect of this 
deed of exchange. As, however, the learned 
Subordinate Judge did not frame any specific 
issue on the question of the fictitious nature 
cf this transacticn of exchange and as there 
is a remcte possibility that either party might 
have been prejudiced on account of the 


failure to frame such an issue, we think it 


would be: just and fair to order the Court 
below to frame an issue and to determine lt 
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after giving the parties a fresh opportu- 
nity to produce any further evidence which 
they may be advised to produce. 

If ultimately the finding is that the trans- 
action was a genuine and real transaction 
under which the defendants acquired a 
share in the village, and this transaction on 
our finding was part and parcel of the 
sale transaction, then the plaintiff's right 
to pre-empt would be defeated. If, on the 
other hand, the finding were that the trans- 
fers of the two properties under the deed 
of exchange were not intended to be 
genuine and were really fictitious and un- 
real, then the plaintiff's right to claim 
pre-emption of the property covered by the 
deed of sale would be decreed, whereas 
the claim to pre-empt the property covered 
by the deed of exchange would fall to 
the ground In this way.the whole appeal 
would be finally disposed of. We accord- 
ingly send down the following issue to 
the Court below for determination: “Was 
the deed of exchange dated December 10, 
1929, between Chatur Singh and Tilesar 
Singh on the one hand, and Randhir Sngh 
and Dasrath Singh on the other, a fictiitious 
and.unreal transaction in the sense that 
neither of the parties intended thit any 
transfer of properties ehould really take 
effect, and that the transaction was a 
purely bogus and papar transaction, or 
whether it was areal and genuine traus- 
action with the intention that the proper- 
ties mentioned therein should pass from 
one party to the other, even though the 
object might have been to defeat any. 
possible claim for pre-emption ?” i 

The parties will be given an opportunity 
to produce fresh evidence, if so advised. 
The findings will be returned within four 
months of this date, and the usual ten 
days will be allowed for objections, if any. 

D. Case remanded. 


MADRAS HIGH COURT 
Letters Patent Appeal No. 15 of 1935 
November 5, 1936 
Beaster, C. J. anp HoRwILL, J. 
ALLURI BAPANNA—APPBELLANT 
versus 
INUGANTI VENGAYYA AND OTHERS— 
a oo 
wii Froceaure Code (Act V of 1908), O. XXI, 
T 2, s. 11—00. XXI, r. 2 (3), scope Psat Aa E 
if can ignore any payment towards decree amount 
-Requirements of r. 2—Circumstances in which 
payment is brought to notice of Court are immaterial 
—Res judicata—Applicability to execution proceed- 


ings—Mere failure to dispute correctness of decree ` 


amount at first opportunity—Whether operates. as 
res judicata, 
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Sub-r. 3to O. XXI, r 2, Oivil Procedure Code, 
does not give a right toa decree-holdar to ignore 
any payment against the decree amount. On the 
contrary, sub-r, 1 says that he shall certify the pay- 
ment. The purpose of O XXI, r. 2 (3) which merely 
prevents the judgment-debtor from pleading an 
uncertified payment, seems to be to avoid unneces- 
sary delay and to obviate the trial of complicated 
issues in execution proceedings which might prevent 
decree-holders from realising promptly the fruit of 
their decrees. 

It does not matter under what circumstances the 
payment bythe judgment-debtor is brought to the 
notice of the executing Court by the decree-holder; 
such bringing to notice is sufficient to satisfy the 
requirements of O. XXI, r 2, and to prevent the 
decree-holder from executing over again fora sum 
that he admitted having received. Subramaniam 
v. Ramaswami (1), Sri Prakash Singh v. Allahabad 
Bank, Ltd. (2), Thimma Reddi v. Subba Reddiar (8), 
Chinnasamt Kavirayar v Periathambai Butter (5) 
and Eusujffzaman Sarkar v. Sanchia Lal Natha (8), 
relied on. 

Caution has, however, to be exercised in applying 
the principle of constructive res judicata to execu- 
tion proceedings. It can only apply to cases 
where the Court could not have acted if the 
judgment-debtor had successfully raised the points 
which are sought to be held by this principle 
against him. In general, a Oourt cannot order 
execution unless itis satisfied (i) that the petitioner 
has a right to execute; iti) that the judgment- 
debtor is liable to satisfy the decree; (iti! that the 
decree is executable ; and (iv) that it is not barred 
by limitation. If, therefore, an executing Court 
orders execution to proceed, it must be presumed to 
have held that all these conditions gre satisfied. If 
a judgment-debtor with due notice of the proceed- 
ings fails to raise any objection on any of thesa 
grounds it must be held by the principle of con- 
structive res judicata that his failure to do so has 
the same legal effect asif ithad been raised and 
decided against him. The mere fact that the sum 
for which the decree is sought to be executed is not 
the correct amount due by the judgment-debtor to 
the decree-holder would not prevent execution from 
proceeding, and so thé failure of a judgment-debtor 
to dispute at the first opportunity the correctness 
of the figure would not bar him by the principle of 
constructive res judicata from raising that point in 
subsequent proceedings oratsome later stage of 
the same proceedings. Ulugunatha Mudaliar v. 
Alagappa Mudaliar (and Azhagappa Chetti v. 
Ramanathan Chettiar (8), reliedon. Kalyan Singh v. 
Jagan Prasad (9), referred to. 


L. P. A. against the judgment of Mr. Jus- 
tice Wadsworth, dated December 2, 1935, pre- 
ferred to the High Court against the order of 
the Court of the Subordinate Judge, Ellore® 
in A. S. No. 128 of 1930, preferred against 
the order of the Court of the District Munsif, 
Kovvur, dated February 15, 1930. and 


 madein C. M. P. No. 27 of 1930in O. S. 


No, 24 of 1930 on the file of the Court of 
the Sub3rdinate Judge of Cocanada. 


Mr. K. Verkatarama Raju, for the Ap- 
pellant. 

Messrs. V, Govindachari and B, V. Rama- 
nevasn, for the Respondents. 2 

Horwill, J—On June 26, 1923, Yel- 
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lappu Bapanna obtained part satisfaction 
` of her decree to the extent of Rs. 2,50) 
. and in December of the same year she 
obtained another sum of Rs. 1,050. Both 
‘ these amounts were certified. On August 3, 
- 1924, Rs. 2520 were paid to her but the 
` payment was not certified. On January 
10, 1929, the decree was transferred to 
the present appellant by Ex. I. That 
_ document recites that two sums of Rs. 2,500 
and Rs. 2,20, respectively, had been collect- 
-ed towards the decree amount, that the 
' decree-holder is entitled to execute for the 
‘balance, and that she transferred her right 
-to execute to the appellant. Both the trial 
_Court andthe lower Appellate Court held 
. that ona construction of Ex. I the right 
- transferred to the appellant was to execute 
_for such sum as was due after making the 
‘deductions mentioned in the deed. In 
- second appeal Wadsworth, J., was of the 
‘game opinion and referred to the possibili- 
ty thatthe document of transfer and the 
filing of E. P. No. 231 of 1929, by the ap- 
. pellant might amount to a certification 
-within the meaning of O. XXI, r. 2, 
' Against this judgment of Wadsworth, J., 
: the present Letters Patent Appeal has been 
. preferred. 

The main point discussed in this appeal 
‘is whether in view of the terms of Ex. I, 
the appellant is entitled to ignore the 
uncertified payment.- The argument of the 
-Jearned Counsel forthe appellant is that 
in spite of her admissions the decree holder 
herself could have .executed for an amount 


which included this uncertified payment . 


and that as she had conveyed all her rights 
under the decree to the appellant, he had 
. the right to ignore this payment in execut- 
_ing the decree. Mr. Venkatarama Raju 
‘has argued with great insistency that the 
- Full Bench case of this Court Subramaniam 
v. Ramaswami (1) concludes the matter; but 
in that case it was only decided that a 
. transferee decree-holder was in no worse a 
- position than the transferor and that the 
judgment-debtor was prevented by O. XXI, 
- r. 2(3) from relying upon an uncertified 
‘payment. It was not considered how for the 
rights of the transferee decree- holder would 
. be determined by the terms of the transfer 
deed or affected by admissions that un- 
.certified payments had been made. The 
fallacy in the argument of Mr. Venkata- 
rama Raju lies in the supposition that a 
decree-holder has aright to execute for a 
rr 52 ML J 563; 102 Ind. Cas. 497; AIR 1997 
ad, 


€03; 38M L 321; 96 L W 137: 8 ; 
213; 28 Or. LJ 561, . TES 
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stm uncertified which he can transfer to 
another person. Certainly sub-r. 3 .to 
O. XXI, r. 2, does not givea rightto a 
dec ee-holder to ignore any payment 
against the decree amount. On the cont- 
rary, sub-r 1 says that the shall certify 
the payment. The purpose of O. XXI, 
r. 2(3) which merely prevents the judg- 
ment-debtor from pleading an uncertified 
payment, seems to be to avoid unnecessary 
delay and to obviate the trial of complicat- 
ed issues in execution proceedings which 
might prevent decree-hoiders from realising 
promptly the fruit of their decrees. .The 
transfer deed Ex. | expressly states that 
the decree-holder herself had no right to 
execute for this sum of Rs. 2,520, that she 
was entitled to execute only for the re- 
mainder, and that it was this right to exe- 
cute for the remainder that she transferred 
tothe appellant. It was because he could 
not execute for this uncertified amount that 
the consideration for the transfer was cor- 
respondingly decreased. No authority has 
been quoted.{o us forthe contention of tbe 
learned Counsel for the appellant that 
the Courtis bound to ignore the terms of 
the transfer deed and the rights that the 
transferee obtains under the deed. More- 
over, wken exsmined by the Court on his 
application to transfer the decree, the ap- 
pellant admitted that Ex.I gave him the 
right to execute only for what was due cn 
the decree after deducting this uncertified 
payment. We, therefcre, hold that the 
decision of our learned brother on this peint 
was correct. 

We are also of opinion that his judgment 
can be supported onthe ground that the 
certification by tbe decree-holder réquired 
by O. XXI. r.2 (1) was given. In Sri 
Prakash Singh v. Allahebad Bank, Ltd. (2) 
Privy Council case of 1928, the nature of the 
certification required under Q. XXI, r. 2(1) 
was discussed, and it was beld tkat no ap- 
plicatien by the decree-holder was required 
and that even though the certificate was in 
the form of a petition, the certificate was 
notin fact a petition. Their Lordships 
held thatthe rule contemplates a simple 
procedure, namely, a certificate of payment 
given to. the Court. In Thimma Reddi v. 
Subba Reddiar, 49 Ind. Cas. 141 (3) Sada- 
siva Ayyar, J., says that “a-certificate under 
O. XXI, r.2, by the decree-holder in his 


(2) 3 Luck. €84; 114 Ind. Cas, 581; A I R 1929 
P O19; 29 L W161; 33 OW N 287; 31 Bom. L R 
289: 6 O W N 29; (1929) AL J 33; 56 M L J 233; 
56 I A 30;Ind Rul. (1929) P C 93 (P 0), 
we ot Cas. 141, A I R1919 Mad. 123; (1918) M 
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petition is a sufficient certificate’. In 

hinna Mummidi v. Somasekara Chikka (4) 
the decree-holder admitted certain pay- 
ments but -stated that the money was used 
for purposes which did not amountto a 
discharge ofthedecree It was held that 

“the fact that the plaintiff has not formally certifi- 
ed the payment but has only incidentally referred 
to a payment can make no difference.” 

This principle is only in accordance 
with common sense and equity. A decree- 
holder who admits to the Executing Court 
that he has received a payment cannot be 
allowed by that Court to execute his dec- 
_ ree for the same amount over again. Such 
a procedure would make the process of 
the Court farcical. In Chinnasami Kavira- 
yar v. Periathambai Butter (5) a reference 
to an uncertified payment was made on an 
affidavit. It was nevertheless held that such 
an admission amounted to a certification 
sufficient to satisfy the requirements of 
O. XXI,r.2 (1): Husuffzeman Sarkar v. 
Sanchia Lal Nahta (6) was a case in 
which the decree-holder referred to the 
payment in the Execution Petition itself; 
and it was held that such a reference 
amounted to acertification of the payment. 
it would appear from the above cases that 
it does not matter under what circumstances 
the payment by the judgment-debtor is 
brought to-the notice of the Executing 
Court by the decree-holder. such bringing 
to notice is sufficient to satisfy the require- 
ments of O. XXI,r. 2 and to prevent the 
decree-holder from executing over again 
for a sum that he admitted having receiv- 
ed. . It is argued by the learned Oounsel 
for the appellant that even though it may 
not be necessary for the decree-holder to 
put in a formal application to record pay- 
ment, itis at any rate necessary that he 
should ask the Court to do so. Such a 
contention is certainly not warranted by 
any of the decisions above referred to or 
by any other case to which our attention 
has been drawn. On the contrary, in 
` Chinna Mummidt v. Somasekara Chikka (4) 
the decree-holder, far from asking the Court 


to certify the payment, strenuously opposed. 


the certification. 

The circumstances under which we are 
asked to find that there was a certification by 
thé transferse decree-holder of this payment 
of Rs. 2,520 are thatin 1929 the appellant 

(4) AIR 1929 Mad. 811; 117 Ind Cas 790; Ind, 
ar Cac Mad. 726. 

( 
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‘ w 526; (1929) M W N 713; Ind. Rul. (1929) Mad. 


bta Yd fey 4 t 
- 


ALLURI BAPANNA v. INUGANTY veNaayya (MADR.) 


583 


filed E. A. No. 2310f 1929 (Ex. A) asking 
the Court to recognise the transfer. Tne 
appeilant therein asked the Court to 
peruse the E, P. recordsand after examin- 
ing thedeed of transfer to issue notice 
to the defendants ander O. XXI, r. 16, 
and then to recognise the transfer. He 
also requested the Court to transfer the 
decree under s. 39, Civil Procedure Gode, 
to the District Munsif's Court, Kovvur, for 
further execution. In our opinion this was 
sufficient to draw the aftention of the 
Court to the deed of transfer, in which 
there was a recital that this sum of 
Rs, 2,520 had been paid and that the right 
conferred by the decrse-holder on the ap- 
pellant was one to execute for such amount 
as might be due after deducting. that pay- 
ment and another. 

The learned Counsel for the appellant has 
also put forward a further argument that 
the debtor's claim to have his payment re- 
cognised is barred by res judicata, because 
he made no mention of this payment either 
during the execution proceedings in 1926 
(where the decree-holder had deducted) only 
the two sums of Rs. 2,520and Rs. 1,000 or 
in 1929 when execution proceedings were 
initiated by the appellant. It has often 
been pointed out by this OCuurt that s. 11 
does nut apply to execution pruceedings; 
but forthe same reasons thats. IL bezame 
r,ecessary for controlling the trial of suits, 
it has been necessary to apply the same 
or similar principles to execution proceed- 
ings. Caution has, however, to be exercis- 
ed in applying the principle of constructive 
res judicatz to execution proceedings. It can 
only apply to casés where the Court could 
not have actedas it did if the judgment- 
debtor had successfully raised the points 
which are sought to be held by this prin- 
ciple against him. In general, a Court 
cannot order execution unless it is satisfied 
(i) that the petitioner has a right to execute, 
(it) that the judgment-debtor is liable to 
satisfy the decree; (iti) that the decree is 
executable: and (iv) that itis not barred 
by limitation. If, therefore, an Executing 
Court orders execution to proceed, it must 
be presumed to have held that all these 
conditions are satisfied. If a judgment- 
ment-debtor with due notice of the pro- 
ceedings fails to raise any objection on 
any of these grounds, itmust be held by 
the principle of constructive: res judicata 
that his failare to do so has the same 
legal effect as if it had beem raised and 
decided against him. The mere fact that 
the sum for which the decree is sought 
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to: be executed is not the correct amount 


due ‘by the judgment-debtor to the decree 
holder would not prevent execution. from 
proceeding, and so the failure of a judg- 


-ment-debtor to dispute at the first oppor- 


. tunity the correctness of the figure would 


‘in ‘subsequent 
later stage of the same proceedings. 


[3 


_ also 


. tion. 
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not bar him bythe principle of construc- 
tive ‘res judicata from raising that point 
proceedings or at some 
The 
whole question of the operation of the 
principle of constriclive res judicata to exe- 
cution- preceedings has been very carefully 


‘discussed by Pakenham Walsh, J, in 
‘Uluganatha Mudaliarv. Alagappa Mudaliar 


(7) andin Azhagappa Chetti v. Remanathan 
Chettiar (8). In Azhagappa Chetti v. Rama- 
nathan Gheittiar (8) at page 636* he says 
“There is ample authority, for instance, that where 
execution js taken out for an amount greater than 
that mentioned in the decree, failure to appear 


by the defendant would not act as res judicata and 


prevent him from showingin subsequent proceed- 
ings that that amount is not due,” i 


Pakenham Walsh, J. also refers to 
Kalyan Singh v. Jagan Prasad (9) which is 
a decision to the same efect. We have 
seen an unreported judgment, 
O. M..8. A. No, 2 of 1929, also by Paken- 
ham Walsh, J., in which it was sought to 
weaken the effect of the words above 
quoted by referring to certain other ex- 
pressions used in the same judgment, from 
which it might be argued that the above 
quoted principle was of limited applica 
The learned. Judge repelled this 
argument and held that it was of general 
application and would. apply to all cases 
where the judgment-debtor failed to object 


. to the amount set out in the execution peti- 
. tion. 


As for the earlier execution petition is 
concerned, Ex. B, E A. No. 913 of 1923, 


- it is clear that the judgment-debtor could 
- not effectively put forward the plea of pay- 


ment because the Court could not take 
account of any such payment. His failure 
to: raise a point that could notin any way 


' help him could not subject him fo the bar 


of res judicata. As pointed out earlier, it 
is only points that if raised successfully 


, would have modified the orders of the Court 


that can possibly operate as res judicata. 

The learned Counsel for the appellant 
(7) ATR 1929 Mad. 903; 122 Ind, Cas. . 

ai 11580 Mad 269. Se S RA 
(8) 64M LJ 629; 147 Ind. Cas.1242: AIR 1933 


r 468; (1933) M W N 478; 37 LW 662;6R M 
(9) 37 À 589; 30 Ind. Oas. 523; A IR 191 . 
ALJ 828. 5 AlL 344; 
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claims to have a.stronger case with regard 
to the conduct’ of the judgment-deblor at - 
the time of the originating of the preceed- 
ings in 1929; for as Ex. A read with the 
transfer deed, amounts to a certification, 
then if the judgment-debtor had drawn 
the altention of the Courtto the fact that 
tke decree-holder admitted the payment: 
satisfaction fcr the uncertified payment 
wouid presumably have been recorded. Eyen 
here, however, the principle of constructive 
res judicata would not apply, because the 
judgment-debtor cauld not have influenced 
the conduct of the Court in those proceed- 
ings Some amount still remained due 
under the decree, even though full. credit 
had been given: for all the payments. 
The Court was, therefore, bound to acknow- 
ledge the right of the appellant to execute 
the.decree, and, as the property against 
which the decree had to be executed was 
situated within the limits of another Court, 
to transfer the decree. The judgment- 
debtor was not, the:efore, precluded by the 
principle of constructive res judicata from 
raising the plea of payment at a later stage 
in those proceedirgs, after the decree had 
been transferred. 


The Letters Patent Appeal, therefore, 
fails and is dismissed with costs. 


AN. Appeal dismissed. 


ALLAHABAD HIGH COURT . 
Civil Revision Application No. 475 of 1936 
April 15, 1937 
HARRIES, J. 
GAINDA LAL GOEL—App.ricant 
VESTUS 
RAMESHWAR DAS—Oppositse PARTY 
Contract Act (IX of 1872), s. 28—Agreement to 
refer dispute arising between parties out of various 
contracts to arbitration—No prohibition to taking © 
proceedings thereafter in Court of law—Agreement, 
af valid—Partnership Act (IX of 1932), s. b9— Joint 
family firm, if requires registration—W hether subject 
to restrictions under s. 69 
Section 28, Contract Act, applies to agreements 
which wholly or partiaily prohibit the parties from 
having recourse toa Court of law. Where all that 


‘the parties agree to, is that any dispute arising be- 


tween them out of various contracts shall be referred 
to arbitration as provided by certain rules and there 
is nothing in that agreement or inthe rules which 
prohibit any of the parties taking proceedings 
thereafter ina Court of Justice the agreement is 
valid. Coringa Oil Co., Ltd. v. Koegler(1) and Ganges 
Manufacturing Co., Lid. v. Indra Chand (2), relied 


on. l 
_ A Hindu joint family firm need not be registered 


and is; not subject to the restrictions imposed by 


_8. 69, Partnership Act. 
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©. R. App. from an order of the Additional 
cua ees Muzaffarnagar, dated August 21, 


Mr. G. S. Pathak, for the Applicant. 

Mr. K. C. Mital, for the Opposite Party. 

Order.—This is an application for revi- 
sion of an order passed by the Additional 
Civil Judge of Muzaffarnagar, dated Au- 
gust 21, 1936, directing that a certain award 
` should be filed anda decree should be drawn 
up in accordance with such award. Tae 
parties to this application had entered into 
a series of contracts relating to grain. In 
respect of each contract; the present appli- 
cant signed a client's contract form and 
in each of those forms there appeared the 
following clause : 

“In the event of any dispute arising between you 
. andmeoutof this transaction I agree to put the 
matter to arbitrationas provided by the bye-laws of 
the Jain Sanatan Sikh Grain Chamber, Limited 
and toabide by the arbitration award.” 
= On the back of the contract form are 
printed extracts from the bye-laws of the 
said Jain Sanatan Sikh Grain Chamber, 
Ltd, and in those bye-laws it is provided 
that should one of the disputing parties ap- 
point an arbitrator and the other refuse or 
neglect to doso for 24 hours in Muzaffar- 


nagar or 72 hours elsewhere in India, after ‘ 


receipt of notice in writing of the appoint- 
ment, the question in dispute should upon 
application of either of the disputing parties 
stand referred: to two aroitrators to be 
nominated by the Chairman of the Board. 
It appears that a dispute arose between the 
parties relating to these contracts and the 
opposite party nominated his arbitrator and 
called upon the present applicant to nomi- 
nate his, The applicant failed so to do and 
in due course the matter was referred to 
arbitration as provided by the rules which 
I have cited which have been framed to 
meet such an eventuality. The applicant 
failed to appear before the arbitrators but 
they conducted the arbitrarion and in due 
Course Made an award in favcur ofthe op- 
posite party. 

Application was made to the learned Mun- 
sif of Muzaffarnagar to file the award under 
para. 20, Sch. II, Civil Procedure Code, but 
this application was rejected. On appeal 
to the learned Civil Judge the order of the 
learned Munsif was reversed and an order 
passed directing that the award be filed and 
that a decree be prepared in terms of the 
award. Itis against this order of the Ap- 
fellate Court that this application in revi- 
sion is directed. It has been argued in the 
first place by Counsel for the applicant that 
the opposite party which is a-firm is a‘part- 
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nership firm and-is not: registered. That 
being so, it is contended that it is preclude 
ed by s. 69, Partnership Act, from bringing 
any proceedings to enforce its rights. The 
lower Court has considered this aspect of 


‘thé case and has come to the conclusion that 


the firm Ohandu Lal-Rameshwar Das is a 
joint family firm and not a partnership 
firm. A joint family firm need not be re- 
gistered and is not subject to the restric- 
tions imposed by s. 69, Partnership Act. It 
appears to me that there was ample evi- 
dence before the learned Civil Judge upon 
which he could find that this was a family 
firm. The second and main point taken 
before me is thatthe contract between tle 
parties referriog their disputes to arbitra- 
tion was illegal and unenfurceable by rea- 
son of s. 28, Contract Act. That section 
reads as follows : 

“Every agreement, by whichany party thereto is 
restricted absolutely frem enforcing his rights under 
orin respect of any contract by the usual legal 
proceedings in the ordinary tribunals, or which limits 
the time within which he may thus enforce hbis rights, 
is void to that extent.” 

To this section there are appended two 
excep‘ions of which the first only is relied 
upon. Exception 1 is in these terms: 

“This section shall not render illegal a contract 
by which two or more persons agree that any dis- 
pute which may arise between them in respect of 
any subject or class of subjects shallbe referred to 
arbitration, and that only the amount awarded in 
such arbitration shall be recoverable in respect of the 
dispute so referred.” 


The argument for the applicant is that 
the contract in this case is one such as is 
contemplated in s. 28 and that it does not 
fall within the provisions of Exception 1. 
That being so, it is said there was no agrees 
ment to refer to arbitration and conse- 
quently the arbitrators had no jurisdiction 
whatsoever to make an award. Hence it 
is argned that the order of the learned 
Civil Judge in this case was wholly without 
jurisdiction. In my judgment, the agree- 
ment to refer to arbitration here isa per- 
fectly valid one andis notin that class of 
agreements contemplated in s. 28, Contrast 
Act. That section applies to agreements 
which wholly or partially pr. hibit the par- 
ties from having recourse to a Court of 
Law, but thereis no such prohibition in 
this case. All thatthe parties agree to ig 
that any dispute arising between them out 
of various contracis shall be referred to 
arbitration as provided by certain rules and 
there is nothing in that agreement or in the 
rules which prohibits any of the parties 
taking proceedings thereafter in a Court of 
Justice. j l 
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In my judgment, this case is entirely 
covered by the decision in Coringa Oil Co., 
Lid. Vv. Koegler (1), where it was held that 
a contract entered into between the parties 
which provided that in case of any dispute 
the same was to be decided by two com- 
petent London brokers, one to be appoint 
ed by the buyers and the other by the sel- 
ler's agents.and that such decision of the 
brokers wasto be final was not within s. 28, 
Contract Act, and did not oust the jurisdic- 
tion of the Court and was, therefore, valid. 
A similar case is that in Ganges Manufac- 
turing Co., Ltd. v. Indra Chand (2), where 
it was held that a contract referring dis- 
- putes to arbitration in terms similar to the 
terms in the present case was valid. In my 
judgment, the agreement here does not 
_ oust the jurisdiction of the Court and, there- 
fore, this is not a contract which falls with- 
in s. 28. In my view, it was avalid agree- 
ment andthe arbitrators appointed in ac- 
cordance with the terms of the agreement 
had jurisdiction to hear the case and to 
make their award. The award was one 
validly made under the terms of this agree- 
ment and-that being so, the learned Civil 
Judge had jurisdiction to deal with the 
_ matter under para. 20, Sch. H, Civil Proce- 

dure Code. In my view, the order passed 
by the learned Judge wasin all the circum- 
stances of the case a proper one and that 
being so, I dismiss this application with 
costs. 


dD ti A pplicatiun dismissed. 
(1) 1 O 4686, 
(2) 33 C 1169. 


RANGOON HIGH COURT 
Criminal Appeal No. 180 of 1937 
March 17, 1937 
l Roserts, C J. 
NGA PYU THIN—Acousgp—ApegLiant 


BETSUS 
EMPEROR— RESPONDENT 
Penal Code (Act XLV of 1860), ss. 302, 304, 
Part I— Doubt as to whether aecused committed 
murder or culpable homicide not amounting to 
murder—Held, he should be convicted for lessor 
offence. 


. Itis forthe prosecution to prove their case of 
murder and if upon a review ofall the available 
evidence a doubt arises as to whether appellant 
committed murder or whether he committed culp- 
able humicide by reason of exceeding the right of 
private self-defence, he is entitled to be found guilty 
_of the lesser offence only. Emperor v. U Damapala 
(1), relied on. 

Cr, A from an order of the Sessions 
Judge, Sagaing Division, dated Decem- 
ber 10, 1936. 


NGA PYU TAIN v. EMPEROR (RANG.) 


_learned Sessions Judge, 
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Judgment.—In this case the appellant 
Nga Pyu Thin was convicted by the 
Sagaing, of the 
murder of Maung Tun E near Medin on 
September 24, last and was sentenced 
to transportation for life. It appears from 
the evidence that the appellant taking 
with him a toddy tapping dah went to 
climb deceased's palm trees and steal taris; 
he had a ladder and two youths as com- 
panions. The party were surprised by 
deceased who later stated to the Magis- 
trate: 

“Maung Pyu Thin was already climbing the tree, 
Then from a distance of about five cubits I threw 


a stick. He then came down the tree and ran. 
He ran towards me and stabbed me witha dah.” 


Exactly what happened, as the learned 
Sessions Judge observed, can only be 
judged from the statement made by decea- 
sed and appellant. Appellant set up the 
right of self-defence: he said he fell down. 
and was drunk. Deceased beat him with 
a long bamboo and pulled his hair. He says: 

“There was a dashke in his hand as well and I 


in terror not knowing whether the object wasa dah 
or a stick whirled it around and ran away.” 


It is noticeable that two yoke pins were 
afterwards found at the scene whereas 
deceased said to the Magistrate: “TI -threw 
a stick". U Pyant, the village headman, 
saw Tun E whilst he was yet conscious 
and deceased said: 

“I threw a stick at Pyu Thin. He then came 
towards me I beat him with a stick on the left 
side of the head. The stick broke. Pyu Thin 
then stabbed me.” 

A defence witness Maung Chit Su who 
is uncle hy marriage to appellants wife 
siys he saw Maung Tun E before this 
occurrence and that deceased said: 

“I am going to catch Pyu Thin who has gone to 
steal tari. If I catch him stealing, I shall kill him.” 

It seems clear that deceased did go to 
the spot suspecting that his tari was being 
stolen, but the learned Sessions Judge says 
the witness may have exaggerated when 
he said that Tun E remarked that if he 
caught Pyu Thin stealing he would kill 
him. It may beso, but on the other hand 
it may be the truth. It is clear from the 
first information report that Maung Tun 


E then said: 

“I threw sticks two or three times but missed 
Pyu Thin. Then I ran towards him to beat him. 
As Pyu Thin also came running towards me, 
I started beating him whereupon he stabbed me 
with toddy tapping dah.” 


Here it will be noted deceased said he 
threw 2 or 3 sticks, not one only. But it 
is clear deceased attacked Pyu Thin. In 
these circumstances the learned Sessions 
Judge says ‘there is no right of defence 
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whatsoever’, This dictum goes too far. ` 


-The question is whether the appellant had 
-any reasonable apprehension of grievous 
-hurt or death to himself. It is not the 
law that a thief must tamely submit to be 
killed by the owner of the goods he has 
: stolen if he is attacked by the owner. He 
. must, however, retreat as he can and 
-must not accept a challenge to fight but 
-may only use his weapon to protect: him- 
-self from imminent danger of a deadly 
-kind. !t is difficult to decide whether 
Tuo E was right in saying appellant came 
running towards him. or whether appellant 
-was attacked as he says when he fell 
;down and struck with a dah in terror. 
And the answer cannot be free from doubt 
.in View of the fact that Tun E admits 
‘striking appellant first and that there was 
: Bome: evidence that he had expressed his 
intention of killing the appellant if he 
: caught him in the act of stealing. 

-.. All the assessors took the view that the 
- blow was struck under grave and sudden 
‘ provocation. It is obvious that they con- 
‘sidered the appellant was defending him- 
‘self but that the blow he struck was far in 
excess of any reasonable right of self- 
‘defence. The facts remain that the appel- 
-Jant’s version may be true and be may 
have been terrified andin fear of bis life. 
It is, for the prosecution to prove their case 
of murder and if upon a review of all the 
available evidence a doubt arises as to 
whether appellant committed murder or 
whether he commitied culpable homicide 
.by reason of exceeding the right of private 
-Self-defence, he is entitled to bs found 
guilty of the lesser offence only: Emperor 
v. U. Damapala (1). I accordingly quash 
the conviction for murder and substitute 
therefor a conviction under s. 304, Part 1, 
Indian Penal Code. The injuries inflicted 
were terrible and the statement of ac- 
cused that he merely “whirled round” 
‘the dah, cannot be accepted. ‘The 
case is one which falls near the 
border line between murder and culpable 
homicide. The sentence will be altered to 
one of 10 years’ rigorous imprisonment. 

D. Order accordingly. 


: (1) 14 R 666; 168 Ind. Cas, 193; AIR 1937 Rang. 
"83; 9 R Rang. 340; 38 Or, L J 524 (E B). 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 787 of 1935 
| April 30, 1937 
HARRIES, J. 
Musammat LAKHNA—Derenpant 
.— APPELLANT 
VETSUS 
Sahu SITA RAM—DEFENDANT AND ANOTHER 

PLAINTIFF - RESPONDENTS 

Hindu Law~Will—Construction—Legatee made 
owner in possession of property—Legatee to spend 
income on virtuous actions, charitable purposes and 
puja path of idol—Held, there was posstbly a charge 
in favour of idol to cover worship expenses with a 
gift of property to legatee, but there was no gift of 
whole income to idol. 

Where by a will the legates is made owner in 
possession ofa certain house but enjoininghim to 
spend income of the houseon various objects, by 
virtuous actions, charitable purposes and pujapath 
of the idol, there is a gift of the house to the legates 
with possibly a charge in favour of the idol to cover 
the worship expenses. There is no gift of the whole 
of the income to the idol. Gopal Lat Sett v. Purna 
Chandra Basak (1), relied on. 


§. ©. A. from a decision of the Sub- 
Judge, Mirzapur, dated May 14, 1935. 

Mr. P. L. Banerji, for the Appellant. 

Mr, S. N. Verma, for the Respondents. 

Judgment.—This is an appeal arising 
The subject- 
matter of the dispute is a house which 
belonged to one Bhagwan Das, deceased. 
The tenant of the house is one Ishri and 
after the death of Bhagwan Das, two per- 
sons laid -claim to the rent of the hous», 
viz, Musammat Lakhna, the present ap- 
pellant, and Sahu Sita Ram, one of the 
respondents. Ishri finding himself in this 
position brought interpleader proceedings 
which were ultimately fougat out between 
the two rival claimants to this rent. 
Bhagwan Das died leaving two snns Parsotam 
Das and Sita Ram. Parsotam Das died leav- 
ing surviving him his widow the present 
appellant. ; 

On May 18, 1927, Bh:gwan Das madea 
will. In that will he mentions the house 
in question in this case and states that the 
income derived from the house has been 
and is being spent by him on virtuous 
actions, charitable and religious purposes 
and pujapath of Sri Thakur Satoarayan 
Maharaj. Later in the will he mentions that 
he was greatly displeased with his son 
Sita Ram and on the other hand 
greatly pleased with his son Par- 
sotam Das. He then states that he is mak- 
ing his.will in favour of Parsotam Das 
though he, the testator, is to remain the 
owner of his entire property during his 
lifetime. The material portion of the will 
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is as. follows:— 

“After my death it shall be incumbent on my 
legatee to perform my obsequies according to the 
rites and customs of the caste and he shall be the 
owner'in possession of all my movable and immov- 
able properties and -realise the undermentioned 
dues, and spend the income of the above-mentioned 
house on virtuous actions and charitable purposes 
and the pujapath above-mentioned and keep up my 
name. He shall not mortgage or sell the above- 
mentioned house, and if he does so, it shall be consi- 
dered void and invalid.” 


Upon the death of Bhagwan Das, his son 
Parsotam Das came into possession of all 
the properties and he undoubtedly collected 
the rent of this house from Ishri. After 
the death of Parsotam Das, his widow, the 
present appellant, claimed the rent. The 
respondent, Sita Ram, also claimed this 
rent as the shebait of theidol Sri Thakur 
Satnarayan Maharaj mentioned in the will. 
He claimed that bv the will the income 
of this particular ‘house and’ indeed the 
house itself was devised or bequeathed to 
the idol and that the will only appointed 
Parsctam Das the first shebait of the idol. 
As no provision was made for the successor 
to Parsotam Das, Sita Bam as the nearest 
heir of the founder claimed that he, by 
law, because the next shebait, hence he 
claimed the rent from [shri. 

The Court of the first instance held that 
this house was not given tothe idol by the 
willof Bhagwan Das but on the contrary 
it had been given by the will to Parsotam 
Das-and consequently it teld that upon the 
death of Parsotam Das the present appel- 
lant was entitled to the rent. On appeal 
to the lower Appsllate Court, the learned 
Civil Judge reversed the findings of the 
Court of first instance and held that the 
house in question was devised or bequeathed 
to the idol and that Parsotam Das was 
the first shebait. The lower Appellate 
Court further held that upon the death of 
Parsotam Das the respondent, Sita Ram, 
was entitled to the office of shebait by 
reason of the fact that he was the nearest 
heir of the founder, Bhagwan Das. 

The learned Civil Judge was of opinion 
that there was a gift of the whole income 
of this particular house to the idol and 
such in law amounted to a gift of the 
house itself to the idol. That proposition 
of law is not challenged by Mr. P. L. Baner- 
‘jee on behalf of the appellant, but he con- 
tends that there was no gift in this will of 
whole orany part of the income of this hous 
to the idol. 

I have already set out the material 
portion -of the will where the testator ex- 


LAKHNA v. sffa RAM (ALL) 


17110 


pressly states that the legatee meaning 
Parsotam Das shall be the owner in posses- 
sion ofall the movable and immovable 
properties of the testator. There can ‘be 
no question that this house was in terms 
devised or bequeathed to Parsotam Das 
though there is a provision enjo’ning him 
to spend the inc»me ofthe house on various 
objects, viz., virtuous actions, charitable 
purposes and the pujapath of the idol. In 
my judgment itis quite impossible tosay 
that there was a giftof the whole of the 
income tothe idolin this case. Parsotam 
Das is directed to spend the income on 
the three purposes to which I have referred 
and therefore the idol could only obtain 
what was left after Parsotam Das had 
spent what he thought proper upon virtuous 
actions and charitable purposes. Even if 
the gift had not been in _ terms to 
Parsotam Das, it would still have been 
quite impossible to hold that there was in 
this case a gift of the whole of the income 
to the idol. The highest the case can œ 
put in favour of Sita Ram is that tunere 
was agift of some undefined thare of the 
income in favour of the idol. However, 
in mv Viewupon a true construction of 
the will there is a gift of this house to 
Parsottam Das with possibly a charge in 
favour of the idol to cover the expenses of 
the worship of the same. It is unnecessary 
to decide in this case whether there is a 
charge, but that in my view is the most 
that can be said in favour of the respon- 
dent. 

The present case is very similar to the 
case in Gopal Lal Sett v. Purna Chandra 
Basak (1). In that case the will of a Hindu 
testatrix was addressed to her -grandson 
and provided that out of the income of 
specified property he should perform the 
worship of certain family idols, -and that 
he should be the person in charge of 
worship. The will contained no: 3 
express or implied, to the idols and tuere 
wasno provision for the worship after the 
death of the grandson. Their Lordships of 
the Privy Council held that the will con- 
ferred the property specified on the grandson 
charged with the maintenance of the wor- 
ship, but that no heritable shebaitship. was 
created. Jn this Privy Council case thére 
was no direct gift to the son, whereas in 
the case which Iam considering the pro- 
perty isin terms given tothe son. In my 


(1) 491 A 100; 67 Ind. Cas, 561; AI R1922P 0 
298; 490 459; 20 A L J 625; 43 M LJ 116; 36OL J 
(P o Bom. L R 937; 16 L W 963; 27 O WN 174 
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view the present cese falls within the 
principle laid down in the Privy Council 
case which I have cited and: therefore Iam 
bound to hold that there was no gift cfthe 
property or any part thereof to the idol Sri 
Thakur Satnarayan Maharaj. 
For the reasons which I have given, this 
appeal must be allowed and the decree of 
the lower Appellate Court set aside and the 
decree of the Court of the first instance 
restored. Theappellant must have the costs 
of this appeal and the costs of the proceed- 
ings in both the Courts below. Leave to 
appeal under the Letters Patent is refused. 
D» Appeal allowed. 


PATNA HIGH COURT 
Criminal Revision Petition No. 56 of 1936 
January 28, 1937 


JAMES, J. 
KASIRAM MARWARI—-PETITIONER 
VETSUS 
MAKHANJI DWARKA PRASAD 
—OPPosITE PARTY. | 
. Criminal Procedure Code (Act V of 1898), ss. 517, 
520—-Goods seized by Magistrate directing them to be 
returned—District Magistrate acting under s. 520, 
setting aside order and directing them to be sold and 
proceeds retained in deposit awaiting decision of 
Civil Court as to their ownership—Burden of proof 
on question of ownership—Order for sale, propriety 


of. 
, The petitioner was a trader in Kendu-leaves 
which were used for the manufactaie of biris. The 
opposite party had taken a lease-from the zemindar 
of the right to collect leaves in jungle and waste 
lands ofthe zemindari. The exclusive right to dis- 
pose of the leaves in jungle and waste lands was 
with the zemindar, The petitioner was prosecuted 
for theft on account of certain leaves in his posses- 

Bion, but the case ended in acquittal in the Sessions 

Court. ‘The monopolist (opposite party) hadin the 

meantime applied to the Magistrate to seize the 

Kendu-leaves in the petitioner's phandis in various 

villages on the ground that they had been collected 

‘from jungle and waste lands. The Police according- 

ly seized a large number of leaves but tue Magis- 

trate came to the conclusion that it could not be 
proved that the leavescame from jungle and waste 
land, and he, therefore, directed that they should be 

‘returned tothe petitioner. The District Magistrate 
-acting under s. 5:0, Criminal Procedure Oode, set 
‘aside this order, directing that the leaves should 
_ be sold and that the sale proceeds should be retained 
,in criminal deposit awaiting the decision of a Oivil 

Qourt ae to their ownership: 
€ Held, that in order that the District Magistrate 

‘should have jurisdiction to dispose of property, it 
- was only necessary that he should find that it appear- 

ed that an offence had been committed in respect 

“of that property, and it was not necessary that the 
-property should be proved to have been stolen : 

- Held,, also that the existence of a monopoly of this 
; kind cannot beheld to cast upon another person the 
_] onus of proving that Kendu-leaves in his possession 

were not taken fromth -jungle; and if © mono 


polist was unable to prove that the property is 
stolen, the presumption of law was that it was not. 
That presumption ought to have been applied in 
the present case, and even if parties talked of going 
to the Civil Court, the Magistrate ought not, by 
the application of s. 520, Criminal Procedure Code, 
to have madean order tantamount to attachmen;: 
before judgment in a civil suit. 


Or. R. P. from an order of the District 
cy ia Sambalpur, dated September 18, 
1936. 

Mr. P. C. Chaterji, for the Petitioner. 

Messrs. C. M. Acharyya and S.C. Chaterji, 
for the Opposite Party. 


Order.—The petitioner is a trader in 
Kendu-leaves which are used for the 
manufacture of biris. The opposite party 
has taken a lease from the zamindar of 
Kolabira of the right to collect leaves in 
jungle and waste lands of the zamindari. 
If any leaves are grown or raiyati land, 
the raiyats have the right to dispose of 
them, but it is said that the exclusive 
Tight to dispose of the leaves in jungié and 
waste lands is with the zamindar. ‘There 
have been frequent quarrels between the 
petitioner and the monopolist on the ques- 
tion of whether when the petitioner pur- 
chases- Kendu-leaves from raiyats, he is 
purchasing leaves which are produce of 
jungle or waste land or heis purchasing 
leaves which come from raiyati land. 

The petitioner was recently prosecuted 
for theft on account of certain leaves in 
his possession, but the case ended in 
acquittal in the Sessicns Court. The mono- 
polist had in the meantime applied to 
the Sub-Divisional Magistrate to seize the 
Kendusrleaves in tke petitioner's phandis 
in various: villages on the ground that they 
had been collected from jungle and waste 
lands. The Police accordingly seized a 
large number of leaves and the Sub- 
Divisional Magistrate finding these leaves 
in his possession had to decide what must 
be done with them. He held a formal 
enquiry as a result of which he came to 
the conclusion that it could not be proved 
that the leaves came from jungle and waste 
land, and he, therefore, directed that they 
should be returned to the petitioner. The 
District’ Magistrate acting under s. 520, 
Criminal Procedure Code, set aside this 
order, directing that the leaves should be 
scld and ‘that -the ‘sale proceeds should be 
retained ‘in ‘criminal deposit awaiting the 
decision of a Oivil Oourt as to their owner- 
ship. The District Magistrate has remarked 
that a civil suit on these matters is still 
going on,, butit does not appear that-that 
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suit has, any reference to these Kendu- 
leaves. : 

Mr. Ohaterji on behalf of the monopo- 
list points out that in order that the 
- District Magistrate should have jurisdic- 
tion to dispose of property, it is only neces- 
sary that he should find that it appears 
that an offence has been committed in 
respect of that property, and he sug- 
gests that itis not necessary that the prop- 
erty should be proved to have been stolen. 
This as-a general statement of Jaw, is 
true, and cases may from time to time 
arise where it may be perfectly manifest 
that property discovered in some search is 
stolen property, although the actual owner 
may not be known; but in the present 
case, if the property is stolen property. it 
properly belongs to the mohonpolist, and if 
it is not, it belongs tothe petitioner. The 
person who claims to be the owner is be- 
fore the Magistrate, and if he desires that 
the Magistrate should treat anybody as the 
owner other than the person who was in 
possession of them; he should prove that 
the property is his. 

The existenee of a monopoly of this kind 
cannot be held to cast upon another per- 
sop the onus of proving that Kendu-leaves 
in his possession were not taken from the 
jungle ; and if the monopolist is unable to 
prove tnat the property is stolen, the pre- 
sumption of law is that it is not. I consider 
that that presumption ought to have been 
applied in the present case, and even if 
parties talk of going to the Civil Court, the 
Magistrate ought not by the application of 
s. 520, Criminal Procedure Code, to make 
an order tantamount to attachment before 
judgment in a civil suit. The petition is 
allowed and the leaves may be returned to 
the petitioner. 

D. Petition allowed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 370 of 1936 
October 29, 1936 
ADDISON AND DIN MOHAMMAD, JJ. 
HARNAM DAS—PLaIntize— ` 
APPELLANT 
versus 
MANGAL SINGH AND ANOTAER— 
DEFENDANTS — RESPONDENTS 
Sikh Gurdwaras Act (VIII of 1925), ss. 31, 33, 34 
—‘ Hereditary office-holder,” meaning of—Person 
not being found to be such—Whether deprives him 
of his right to establish his claim in Civil Court on 
the score of his being an office-holder. 
The term “hereditary office-holder” is a technical 


harkat pa v. maNGaL stad (LAH) 
‘term under the Sikh Gurdwaras Act, 
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and merely 
because a person is not found to come within the 
definition ofthat term, he does not lose all the ` 
rights of which he is possessed otherwise. A per- , 
son who is not found tobe such merely  disentitles 
him to any further rélief at the hands of the tribu- 
nal but it deos not deprive him of his right to esta- | 
blish his claim in the ordinary Civil Courts on the 
score of his being an office-holder of the institution, 
even though not hereditary. oo 

S. 0. A. from the decree of the District 
J page, Gujranwala, dated February 14, 
1 7 


+ 


Messrs. M. L. Puri and Bishan Narain, 
for the Appellant. 

Mr. Prakash Chandra, for the Res- 
pondents. : 

Din Mohammad, J.—The appellant 
instituted a suit in the Court of the Senior 
Subordinate Judge, Gujrat, for recovery of 
possession of some land of which he had 
been forcibly deprived by the Singh Sabha. 
The suit was decreed in his favour but on 
appeal the District Judga set aside the 
decree of the Senior Subordinate Judge 
and remanded the case to him for disposal 
in accordance with ss. 31 and 32, Sikh 
Gurdwaras Act. Thereupon the trial. 
jourt acting under s. 32, sub-s. (1), Sikh 
Gurdwaras Act, framed an issue ; ‘Whether 
the Dera or Gurdwara in question is-a 
Sikh Gurdwara” and forwarded the record 
of the case to the Sikh Gurdwaras Tribunal. 
This happened on April 23, 1932. Prior 
to this, the appellant had made an appli- 
cation under s. 8, Sikh Gurdwaras Act, 
claiming that the Gurdwara was not a 
Sikh Gurdwara and that the possession of 
the property in suit be restored to him. A 
similar application had also been made 
by the requisite number of worshippers. The 
Sikh Gurdwara Tribunal, however, held 
that the institution was a Sikh Gurdwara 
and that the appellant was not a hereditary 
office-holder. On appeal this Court set 
aside the judgment of the Sikh Gurdwara 


‘Tribunal so far as the character of the 


institution was concerned but affirmed the 
decision of the Tribunal relating to the 
status of the appellant. Thereupon the 
appellant- made -up an application to revive 
his original suit, but it was resisted by 
certain Sikhs on the ground that the 
appellant had no locus standi to sue nor 
could the suit proceed in face of the 
judgments of the Tribunal and the High 
Court declaring that he was not a theres 
ditary offiice-holder. The Subordinate Judge 
agreed -with the defendants and dismissed 
the appellant’s suit. The appellant then 
preferred an appeal in the Oourt of the 
District Judge, but he, too, agreed 
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with the Subordinate Judge. Hence this 
appeal. 

After giving due weight to the arguments 
advanced by the respondents’ Counsel, we 
have come to the conclusion that the deci- 
sion of both the Courts below was legally 
erroneous. It is true that both the 
Tribunal and the High Court had declared 
that the appellant was not a hereditary 
office-holder but that declaration does not 
debar him from seeking redress in the 
ordinary Courts. The term “hereditary 
office-holder” is a technical term under the 
Sikh Gurdwaras Act and merely because 
a person is not found to come within the 
definition of that term, he does not lose all 
the rights of which he is possessed other- 
wise. In fact, as soon as a declaration is 
made that an institution is not a Sikh 
Gurdwara, the Tribunal under sub-s. (3), 
S. 16, Sikh Gurdwaras Act, ceases to have 
Jurisdiction in all matters concerning such 
Gurdwara, except for the limited purpose 
mentioned in the sub-section itself. 'lhat 
exception invests the Tribunal with a fur- 
ther jurisdiction ‘to restore to his previous 
position, an office-holder, who has ceased 
to be an office-holder on or after the first 
day of January 1920,if the Tribunal finds 
that he is a hereditary office-holder. Had 
the appellant been found tobe a hereditary 
office-holder, the ‘Tribunal could have 
restored him to the office and consequently 
he would have regained the building as 
well as the property attached to the insti- 
tution. His not being found to be such 
merely disentitled him to any further relief 
at the hands of the Tribunal but it did 
not deprive him of his right to establish 
his claim in the ordinary Civil Courts on 

e score of his being an office-holder of 
the institution, even though not hereditary. 
Counsel for the respondents has relied on 
sub-s. (1), s. 31 and s. 37, Gurdwaras 
Act, but neither of these sections helps 
him in anyway. The Civil Court is enter- 
taining bis suit, which now evidently 
relates to an institution which is not a 
Sikh Gurdwara, will now pass any order or 
grant any decree, the effect of which will 
be inconsistent with any decision of the 
Tribunal or any order passed on appeal 
therefrom. We accordingly allow this 
appeal, set aside the order of the Courts 
below and remand the case to the trial 
Court for disposal in accordance with law. 
As the question of law involved in this 
case was not free from difficulty, we make 
no order as to costs before us. 

N, Çase remanded. 
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PATNA HIGH COURT 
Civil Revision Application No. 3 . 
of 1937 
July 28, 1937 
MUHAMMAD NOOB, J. 
BIHAkI LAL— PLAINTIF — 
PETITIONER 
= versus 
RAM UOHIT SINGH AND OTHERS — 
DEFENDANTS——OPPOSITE Party 

Promissory note—Suit on—Note executed on March 
28, 1934, but affixed with stamps, use of which was 
compulsory after April 1,1934—Defendant admitting 
liability—Suit, if should be dismissed. 

A suit on & promissory note executed on March 
28, 1934, should not be dismissed merely because it 
was affixed with revenue stamps the use of which was 
made compulsory by the Government only from April 
1, 1934, but which were available before, specially 
when the defendant admits his liability. 

C. K. App. from an order of the District 
Judge, Monghyr, dated December 1, 1936. 

Mr. 5. K.-Mitra, for the Petitioner. 

Messrs. S. N. Hat and A.N Lal, for the 
Opposite Party. 

Order.—This application in revision is 
directed against an order of the District 
Judge of Monghyr, dismissing under O. XLI, 
r. 1], Civil Procedure Code, the petitioner's 
appeal tohim against the dismissal of his 
suit based on a hand-note by the Munsif of 
Begusarai. The suit was for the principal 
sum of Rs. 332 with interest and was valued 
at Rs. 475. The defendants appeared 
and admitted thedebt but asked the Court 
for consideration in respect of interest and 
prayed for an instalment decree. ‘The 
learned Munsif, however, discovered that 
thestamp on the hand-note, which was 
dated March 28, 1934, was not available 
till April 1, 1934, that is three days after the 
date mentioned inthe hand-note and on 
this ground alone he dismissed the suit. 
The plaintiff's appeal to the District Judge 
was, as I have said, summarily dismissed. 
The plaintiff has come up to this Court in 
revision. : 

In my opinion the dismissal of the suit 
was without jurisdiction after the defen- 
dants had admitted the liability. Assuming 
for the sake of argument that the stamp 
which was affixed on the hand-note was 
not available till Aprill, there may 
be a number of explanations forit though 
the explanation given by the learned 
Advocate for the plaintiff before the learned 
Munsif was not satisfactory. The date of 
the hand-note is mentioned at the end of 
it by the scribe. It is quite possible that 
though the handsnote was ' written on 
March 28, 1934, it was not actually executed 
and signed till April 1, or a day or twu 
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later. An intervalof three or four days 
between the writing of a document and its 
execution is not an unknown thing and it 
usually happens. In my opinion, however, 
the learned Munsif had no foundation for 
holding that the two:stamps on the hand- 
note were not available till April 1, 1934, 
and he has misunderstood the Board's 
Circular No. 26-51-27, dated October 17, 
1935, addressed to all the Divisional Commis- 
sioners.’ [have consulted that.Circular and 
also the Government Communiqué, dated 
November 30, 1933. The position is this 
For along time unified stamps of certain 
denominations were used both for postage 
and revenue purposes. Inthe end of 1932 
the Government of India decided to issue 
separate stamps for postageand revenue 
and they ordered that the use of the sepa- 
rate revenue stamps would be obliga» 
tory from April 1, 1934. This order was 
communicated . to the Commissioners of 
the various Divisions of the Board of 
Revenue in the circular referred to by the 
learned Munsif. It shows thatthe Govern- 
ment of Indiahad decided to abolish the 
unified stamps then in use and to intro- 
duce separate revenue stamps of tLe 
dencminations of halfan anna, one anna, 
two annas and four annas, and from April 
1, 1934. the use of -new revenue stamps 
would be obligatory. The Government of 
this province realized that lora long time 
the public were in. the habit of using 
unified stamps both for postage and revenue 
purposes and they:. thought that the còm- 
pulsory use of the. newly introduced stamps, 
would cause some hardship and the public 
might use unified stamps and thus make 
the documents: ineffective. Therefore, they 
for the intermediate period introduced 
the ordinary postage. stamp ovVer-printed 
with the words:‘Revenue B. & O',.so that 
in a few months’ time the public might 
become accustomed tothe use of different 
sets of stamps for different purpcses. 
Both. the circular and the Government 
Communiqué mention that the use of the 
newly introduced stamps would be obliga- 
tory from April J, 1934. The ; 
Circular is based upon the ` letter of the 
Government of India, dated June 30, 1932, 
showing that about 21 months” notice was 
given beforethe use of new stamp on a 
compulsory basis. The stamp. must Have 
been in use for scme time on an optional 
basis. Itis nowhere mentioned that these 
stamps could not be used, if available before 
April.1, 1934. The date April 1, 1934, is 
the.date when the useof separate revenue 
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stamps: would be, as I have said obliga- 
tory. The stamps must have been avail- 
able several days before April 1, 1934, in 
post offices which are agencies for the 
sale of revenue stamps and there is nothing 
extraordinary in the post offices issuing. 
these revenue stamps before April 1, 1934. 
Unless the newly introduced revenue 
stamps were available a few days before 
April 1, 1934, the public would have been 
pat toa good dealof inconvenience. Those 
who have to use a large number of revenue 
stamps for purposes of granting receipts 
must obtain them before that date. I 
am absolutely certain that these new 
revenue stamps must have been avail 
able some time before April 1, and 
were being used though on an optional 
basis. 

This seems to me to be the 
planation of the revenue stamps being 
on the hand-note. It is impossible to 
conceive, if the hand-note were a forged 
one, that the defendant would have admit- 
ted the claim throughout. The common 
feature of such cases is that the defen- 
dants deny even the genuine hand-notes. 
The defendant of this suit would not have 
accepted the liability under the hand note 
which he never executed. The defendants 
have appeared before this Court. Mr. S.N. 
Rai, who appears for the major defendants, 
has admitted the genuinenessof the hand- 
note. The principal defendant was present 
in Court and was himself instructing the 
learned Advocate. From the attitude of the 
parties I am satisfied that there was no col- 
lusion between the plaintiff and the defend- 
ant and I appreciate the honesty of the 
defendant who was willing to suffer, a 
decree ifit was passedin sucha way as to 
enable him to pay up, in spite of the fact. 
that the suit was dismissed by the lower 
Court, . 

In my opinion the plaintiff is entitled to 
a decree against the defendants, but with 
the consent of the plaintiff the sum to be 
decreed willbe only Rs. 300 for principal 
ccsts and interest inclusive. The amount 
will be payable in six equal instalments of. 
Rs.50 each. Each instalment must be 
paid on the 30th of Jeth of each Fasli 
year commencing from the 30ih Jeth next, 
thitis of 1315. In case of default of pay- 
mentof any instalment, the amount due 
will carry interest at one per cent. per 
month till realization. on 

D. Saa Revision allowed, , 
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PATNA HIGH COURT. 
Revision Petition No. 201 of 1937 
July 21, 1937 
MADAN, J. l 
` Babu CHANDESHWAR PRASA 
NARAYAN SINGH AND ANOTAEE — 
PETITIONERS 


VETSUS 
DWARKA SINGH anp oragrs— 


_ Opposits Party 

Criminal Procedure Code (Act V of 1898), a. 145~ 
Party placed in possession by Civil Court~Criminal 

ourt musi support such party—The other party 
must show that tt came into possession subsequently by 
lawful means—Magistrote’s duty to look into dispute 
from date of granting possession.by Civil Court and 
not only to look into events occurring within two 
months of the date of proceeding. | 

The Criminal Court is bound to support persons 
Placed in possession of property by the Civil Court 
and whose possession has been wrongfully disturbed. 
The other party must show thatthey subsequently 
came into possession by some lawful means, The. 
Magistrate is not only bound to look into events 
occurring within two months of the date when the 
proceedings were drawn up buthe should consider 
the whole history of the dispute from the date when 
the first party was put in possession by the Civil 
Court. His failure to do so Vitiates his findings. 

Or. Rev. Pet. from an order of the District 
Magistrate, Gaya, dated April 26, 1937. 

Messrs. Baldeo Sahay and G. P. Singh, 
for the Petitioner. | 


Mr. Rajkishore Prasad, for the Opposite 
Party. | 


Criminal 


_ Order.—This is an application against an 
order passed by the Sub-Divisional Magis- 
trate of Gaya under s. 145, Oriminal Pro- 
cedure Code, declaring the second party to 
the proceedings to be in possession of about 
50 bighas of land in village Bhindaspur. 
The history of the case is briefly as follows - 
The first party is the landlord Babu 
Ohandeshwar Prasad Narayan Singh to- 
gether with one of his patwaris.. The first 
party sold raiyati holdings of about 200 
bighas in area under rent decrees and 
obtained delivery of possession in the years 
1933 and 1934. In 1935 there was as. 144 
case about these lands in which notices were 
confirmed against the tenants converned. 
In March 1936 there was a further trouble 
and a report was submitted for binding 
down the tenants under s. 107, Criminal 
Procedure Code. On that occasion the Sub- 
Divisional Magistrate intervened, and the 
landlord agreed under certain conditions 
about which it is not necessary for me to 
comment, to return about &0 bighas out of 
the land sold to certain of the tenants. The 
` case of the first p.rty is that out of the 
remaining 150 bighas, one hundred was 
‘left for rabi and 50 bighas, which are the 
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subject-matter of the present dispute, were 
sown with paddy. There was some distur- 
bance at the time of harvesting the crop, 
and the Sub-Inspector went to the spot. He 
reported for action under s. 144 against the 
second party, but the Sub«Divisional Magis- 
trate having drawn up proceedings under 
s. 145 found the second party to be in 
possession of the land. The District Magis- 
trate declined to refer the case to this Court, 
and the first party has now come to this 
Court direct. 

Mr. Rajkishore Prasad for the second 
party contended that this Court is bound 
by the findings of fact arrived at by the 
trial Court and has no jurisdiction to in- 
terfere. This Court, however, has pointed 
out in a number of cases that the Oriminal 
Court is bound to support persons placed in 
possession of property by the Civil Court 
and whose possession has been wrongfully 
disturbed. In this case itis admitted that 
the first party got possession of the disputed 
plots through the Civil Court, and it is for 
the second party to show that they sub- 
sequently came into possession by some 
lawful means, It therefore goes very much 
against the second party that when the 
Sub-Inspector went to the spot in December 
last, they chose to disclaim all concern with 
the land. Even in the written statement 
filed in the s.145 case, the second party 
were content with a bare assertion of the | 
possession of themselves and other persons 
pot included in the present proceedings, 
with no suggestion as to how and when 
they came to -acquire possession. It is not 
till the evidence stage that the second 
party suggested that they received verbal 
permission from the first party’s manager 
to cultivate the lands and that they accord- 
ingly grew the crops. This suggestion was 
denied by the manager and was not accept- 
ed by thelearned Magistrate himself. The 
Magistrate decided in favour of the second 
party largely von the strength of certain 
rent’receipts which were not brought on to 
the record, but according to the first party 
. were granted to tenants by the manager 
for amounts claimed to have been paid by 
them, which were set-off against rents which 
had subsequently become due. The learned 
Magistrate surmised that having been 
granted these receipts, the tenants might 
have thought that their dues had been satis- 
fied and that owing to this misunderstand- 
ing they cultivated the lands. It was not 
open tothe Magistrate to decide the case 
on a speculation of this character which was 


-not the case of either party before him, 
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Moréover, the Magistrate made a mistake 
of lawin supposing that he was only bound 
to look into events occurring within two 
months of the date when the proceedings 
were drawn up. The Magistrate should 
have considered the whole history of the 
dispute from the date when the first party 
was put in possession by the Civil Court, 
and his failure to do so has vitiated his 
findings. Even supposing that the second 
party were able to commit certain acts of 
trespass on the lands, that does not esta- 
blish their right to an order in their favour 
under s. 145. 

For these reasons, J am unable to support 
the learned Magistrate’s order, and find 
that the first party is in possession under 
decree of the Civil Court, and that their 
possession must be maintained. I accord- 
ingly allow this application and declare the 
first party to be in possession of the dis- 
puted lands. 

D. Application allowed. 


— me SO 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 402 of-1936 
May 6, 1937 
COLLISTER, J. 
Bohrey SHANKAR LAL—APPLICANT 
. VETSUS 
BANSI DHAR AND otuEss— Opposites Party 

Provincial Insolvency Act (V of 1920), ss. 27 (2), 43 
—Time for discharge —Extension of, after expiry of 
period—Eztension, tf can be granted after annulment 
of adjudication— Adjudication as insolvent on peti- 
tion by creditors—Steps to tnitiate proceeding under 
ss, 53 and 54—Notice to petitioning creditors before 
annulment, " 

Under s. 27 (2) of the Provincial Insolvency Act, 
the Court has power to extend the time for discharge 
even after the expiry of the period allowed to the 
insolvent for applying for his digcharge. 

After annulment of adjudication under s. 43, Pro- 
vincial Insolvency Act, no extension of time can be 
granted. 

Section 43 of the Provincial Insolvency Act should 
beread with s. 27, and wherea person is adjudged 
insolvent on a petition by his creditors and 
steps are apperently being taken with a view to 
initiate proceedings under s. 53 ors. 54 of the Act, 
notice ought tobe issued to the petitioning creditors 
before the adjudication is annulled. S. V. A. R.S. 
Virm v. Maung Pani), referred to. 

C. R. App. from an order of the District 
Judge, Agra, dated February 26, 1936. 

Mr. B, S. Darbavi, for the Applicant. 

Mr. Din Dayal, for the Oppcsite Party. 


Order.—tThe point taken in this revi- 
sion is that the District Judge of Agra in his 
judgment dated February 26, 1936, has erred 
in dismissing an appeal against an order of 


SHANKAR Lab v. pANSt piar (ALL) 


eae 


annulment in an insolvency proceeding. 
On July 10, 1931, Bohrey Shankar Lal— who 
is the applicant before me—and Ganga 
Kam applied foran order of adjudication 
in insolvency against Bansidhar, opposite 
party No.1. On March 4, 1932, Bansidhar 
was adjudged insolvent and he was direct- 
ed to apply for discharge within one year. 
It appears that certain alienations had been 
made by the insolvent which it was sought 
to set aside under s. 53 or s. 54 of-the Act. 
On October 12, 1932, notice was sent at the 
request of the Official Receiver to the two 
petitioning creditors to pay necessary ex" 
penses for proceedings under s. 53 
or s. 54. On October 246, 1932, the Official 
Receiver reported to the insolvency Judge 
that the creditors had given no‘proof in 
support of their application to have the 
alienations set aside and he prayed that 
the application be filed. On December 7, 
1932, the proceedings for setting aside the 
alienations were re-opened atthe request of 
the Official Receiver, who had been approa- 
ched by one or both of the petitioning 
creditors. ‘On February 8, 1933, the Official 
Receiver informed the Court that he had 
fixed February 14 for attachment of 
such property as was free from encumbrance 
(from the proceeds whereof the, cost of 
setting aside alienations was to be met) 
and that Bohrey Shankar Lal had deposited 
Rs. 20 as expenses and he requested that 
information be given fo Bohrey Shankar 
Lal’s Counsel. The Court directed that 
information be sent accordingly and that 
the Official Receiver’s report should be 
submitted by April 5, 1933. Meanwhile on 
March 7, 1933, the office reported that no 
application for discharge had been made 
by the insolvent and that no application 
for enlargement of time had been made by 
the petitioning creditors; and on March 
10, 1933, the Official Receiver reporied that 
in accordance with the Office report the 
order of adjudication should be annulled 
under-s. 43 of the Act. The Insolvency 
Ocurt directed that the matter be put up 
on March 15, and on that date the order 
of adjudication was annulled apparently in 
the absence of the petitioning creditors. 

On April 27, 1933, the petitioning credi- 
tors applied to the insolvency Judge to set 
aside the order of annulment dated March 
15, 1933, but the Court disallowed that ap- 
plication and directed that tLe creditors 
should file a fresh application for the ad- 
judication of Bansidhar. On May 19, 1933, 
the petitioning creditors again applied, 
apparently by way of review, for setting 
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aside the ex parte order of annulment dated 
March 15, 1933; but on October 6, 1933, the 
Insolvency Court passed an order to the 
effect thet “The order dated April 27, 1933, 
must stand”. 

Thereafter the petitioning creditors ap- 
pealed to the District Judge and the latter, 
purporting to act under O. XLI, r. 11, Oivil 
Procedure Code, allowed the appeal without 
having issued notice to Bansidhar. That 
order was for obvious reasons set aside by a 
Bench of this Court of which I was a mem- 
ber and the District Judge was directed to 
re-hear the appeal. The appeal has now 
been heard according to law and has 
been dismissed. It is urged by learned 
Counsal for the applicant that the insol- 
vency Court was not competent toannul 
the adjudication without notice to the peti- 
tioning creditors and has further argued 
that under s 27 .2) of the Act, the Court had 
power te extend the time for discharge 
even after the expiry of the period allowed 
to the insolvent for applying for his dis- 
charge. Learned Counsel for the applicant 
has cited authority of various High Courts 
in support of the latter proposition and 
I unhesitatingly accept if. On the other 
hand, my attention has been drawn tos. 43. 
(1) of the Act which provides that: l 

“If tbe debtor does not appear on the day fixed for 
hesring his application for discharge or on such sub- 
sequent date as the Court may direct, or if the debtor 
does not apply for an order of discharge within the 
period specified by the Court, the order of adjudication 
shall be annulled, and the provisions of s. 37 shall 
apply accordingly.” 
_ Acting under the provisions of that sec- 
tion, the Insolvency ‘Court on March 15, 
1933, annulled the order of adjudication. It 
is contended for the opposite party that, 
where an adjudication has been annulled 
under s. 43, no extension of time can be 
granted. Itis also argued that under s. 27 
(2) the petitioning creditors, who were of 
course aware of the period allowed for dis- 
charge, were at liberty to move the Court: 
within that period for an extension of time. 
This isof course perfectly true. Itis also 
true that after annulment no extension 
of time can be granted. But the.question 
- remains, was the order of annulment good 
and proper? Bansidhar was adjudged in- 
solvent not on his own petition but onthe 
petition of his creditors, and the latter 
wanted to have certain alienations set aside 
and had moved the Official Receiver in this 
matter. In S.V. A. R.S. Firm v. Maung 
Pan 101 Ind. Oas. 589 (1), a Bench of the 
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Rangoon High Court held that: 


“Where an application under s. 53, Provincial 
Insolvency Act, in relation to an alleged fraudulent 
transfer of property is pending, the Court, before 
annulling the insolvent’s order of adjudication for 
failure to apply for discharge within the appointed 
time, should issue specific notice of the course pro- 
posed to be adopted to any interested creditor to show 
cause against such course being adopted.” 


It is true that in the present case proceed- 
ings under s. 53 or s. 54 of the Act had not 
been actually initiated, buat preliminary 
steps were being taken. April 5 was fixed 
for submission of the Receiver’s report, but 
meanwhile on March 15, the adjudication 
was annulled because the insolvent had not 
applied for discharge-within the time allow- 
ed. The appeal tothe District Judge was 
against the order of October 6, 1933, which 
affirmed the order of April 27, 1933. Under 
the latter order the application for setting 
aside the ex parte order of March 15, 1933, 
was dismissed. It is pointed out on behalf 
of the opposite party that an appeal lay 
from the ordercof March 15, and from the 
order of April 27, but no appeal was filed, 
This is true, bat if the order of October 6, 
1933, was wrong and was liable to be set 
aside, the order of April 27, and the ex parte 
order of March 15, would automatically 
fall. 

I think thats. 43 of the Act should be 
read with s. 27, and in the present case I 
am of opinion that having regard to the fact 
that Bansidhar was adjudged insolvent on 
a petition by his creditors and the fact 
that steps were apparently being taken 
with a view to initiate proceedings under 
s. 53 ors. 540f the Act, notice ought to 
have been issued to the petitioning creditors 
before the adjudication was annulled. IF 
think that there has been a material irre- 
gularity andaccordingly I allow this appli- 
cation with costs and set aside the lower 
Court's order dated February 26, 1931, and 
the order of annulmont. The Insolvency 
Court will issue notice to the insolvent and 
the petitioning creditors and the Official 
Receiver to show cause why the adjudication 
should not be annulled and will then 
exercise its discretion, having regard to the 
probability or otherwise of proceedings 
being taken under 5.53 or s. 54 of the Act, 
whether or not to annal the said adjudica- 
tion. - 

dD + Application allowed. 
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OUDH CHIEF COURT 
Second Civil Appeal No. 133 of 1935 
September 22, 1937 
Srivastava, C. J. 
PATESHWALBLI DIN AND ancTarr— 
DEFENDANTS — APPELLANTS 
VETSUS 
Mahant SARJU DASS—PLaintirr— 
RESPONDENT 
Res judicata—Suit in favour of plaintiff but con- 


taining some adverse findings—Appeal, if maintain- 
able-—Finding, if res judicata. x 

No doubt, s right of appealisa creature of the 
statute and one has to look to. the provisions of the 
Code of Civil Procedure to find out whether in a 
particular case an appeal is competent or not. 
There is No provision for any appeal against a mere 
finding irrespective of the decree or order. Where 
in a declaratory suit that a certain mortgage decree 
is not binding onthe shares of the plaintiffs, the 
Court gives the relief asked for on the ground that the 
“plaintifis were not parties to the decree but at the same 
time finds that the mortgage in question was bind- 
ing on them being executed by the manager for 
family necessity, the plaintifis have no right of 
redress against any adverse finding contained in 
the judgment of the Court, and these findings can- 
not, therefore, operate as res judicata in a sub- 
sequent suit. Midnapore Zemindari Company, Ltd. 
v. Naresh Narayan Ray (1), explained, Chandrika 
Singh v. Chokhey Singh (2), relied on. 
' 8.0. A. against an order of the Civil 
Judge, Fyzabad, dated February 16, 1935. 

Mr. H. H. Zaidi, for the Appellants. 

Messrs. kadha Krishna and Ali Hussain, 
for the Respondent. 


Judgment.—This is an appeal by the 
defendants against an appellate decree of 
the learned Civil Judge of Fyzabad re- 
versing the decree of the learned Munsif 
of that place. 

‘The facts of the case are that on 
June 11, 1928, one Barju Prasad made a 
mortgage of one grove in favour of the 
plaintiff. In May 1929 Sarju Prasad in- 
stituted a suit for partition of the joint 
family property against his brother Patesh- 
wari Din and his nephew Bhagwati 
Prasad. A decree based on a-compromise 
was passed in this suit in December 1929. 
It was followed by a final decree for 
partition which is dated May 2], 1931. 
As a result of this partition’ half of the 
grove which had been mertgaged by 
Sarju Prasad in favour of the plaintiif 
was allotted to the share of Pateshwari 
Din and Bhagwati Prasad. The plaintiff 
brought a suit onthe basis of his morte 
gage against Sarju Prasud alone and 
obtained a decree for sale which was 
made final on February 23, 1931. So 
Pateshwaili Din, Bhagwati Prasad and Babu 
Lal, son of Sarju Prapad brought a suit 
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for a declaration that the greve mortgaged 
under the deed dated June 1l, 1928, 
was exclusively owned by them and was 
not liable to sale in execution of the 
plaintiff's decree. The learned Munsif 
who tried the suit found that the mort- 
gage in the plaintiff's favour was executed 
for family necessity and that Sarju Prasad 
executed it as manager of the family. 
He therefore dismissed the suit on April 
16, 1932: Ail the three persons Patesbwan 
Din, Bhagwati Prasad and Babu’ Lal 
appealed against the decree of the Munsif. 
The Appellate Court on February 21, 1933, 
upheld the findings of the Munsif about 
the mortgage in question being for family 
necessity and about Sarju Prasad being 
the manager of the joint family. It ac- 
cordingly considered the mortgage deed 
dated June 11, 1928, to be binding on the 
plaintiffs of that suit. However it was of 
opinion that the decree dated February 235 
1931, was not binding on Pateshwarl Din 
and Bhagwati Prasad as they were not 
parties to it. In result it allowed the 
appeal of Pateshweri Din and Bhagwati 
Prasad and gave them a declaration that 
they and their shares in the property in 
suit were not bound. by the decree in 
question and by the sale held. under it. 
Thereupon the plaintiff instituted the 
present suit against Pateshwari Din and 
Bhagwati Prasad for recovery of halt of 
the mortgage money due under the mort- 
gage dated June 11, 1928, by sale of half 
of the share of the grove. ‘The learned 
Munsif dismissed the suit. On appeal the 
learned Oivil Judge held that the finding 
of the Appellate Court in the earlier 
declaratory suit that the mortgage in suit 
was execuied by the manager for family 
necessity and was as such binding on 
Pateshwari Din and Bhagwati Prasad 
operates as res judicata and that the 
learned Munsif was wrong in not treating 
it as such. He accordingly allowed the 
appeal and decreed the plaintiff's claim. 

fhe only question which I am called 
upon to decide is whether the above- 
mentioned findings of the Appellate Court - 
in the earlier declaratory suit operate 
as res judicata or not in the present 
suit. As already stated the decree of 
the Appellate Court allowed the appeal 
of Pateshwari Din and Bhagwati Prasad 
and granted them a declaration that they 
were not bound by the. decree for sale 
and the sale which had taken place in 
execution of it so far as it affected 
their shares. Thus there can be no doubt 
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that the decree was wholly in favour of 
Pateshwari Din and Bhagwati Prasad and 
gave them all the relief sought for by 
them. The question therefore is reduced 
to thie, name!y, whether in such a case 
Pateshwari Din and Bhagwati Prasad had 
any right of appel against the decree which 
could enable them to contest the adverse 
finding of the Appellate Court about the 
mortgage being binding on them. The 
learned Civil Judge kas. observed “that 
in India. ...there is no provision “that no 
appeal will lie if-a deeree is in favour 
of the appellant." This is an amazing 
provision which even the learned Counsel 
for the respondent is not prepared to 
support. Nodoubt aright of appeal is a 
creature of the Statute and one has to 
look to the provisions of the Code of 
Civil Procedure to find out whether in a 
particular case an appeal is competent 
or not. Section 96 of the Code of Civil 
Procedure prcvides for appeals from original 
‘decrees and s. 100 for appeals from appel- 
late decrees. Section 104 make provision 
for appeals against certain orders. There 
is no provision for.any appeal against a 
mere finding irrespective of the decree 
or order. I have therefore no doubt at 
all that Pateshwari Din and Bhagwati 
Prasad had no right of appesl against 
the decree of the Appellate Court. It 
follows that they had no right of redress 
against any adverse findings contained in 
the judgment of the Appellate Court, and 
these findings cannot, therefore, operate as 
res judicata. The learned Civil Judge 
seems to have gone astray due to some 
misapprehension as regards the effect of 
the decision of their Lordships of the 
‘Privy Council in Midnapore Zamindart 
Company, Ltd. v. Naresh Narayan Foy 
(L. R.:1 I A. 293 at page 302 (1). How- 
ever I do not think that he had any 
excuse for the misapprehension when his 
attention appears to have been drawn to 
the decision of a Bench of this Court in 
Chandrika Singh v. Chokhey Singh (6 O. 
W. N. 1820) (2). The case of Midnapore 
Zamindari Company, Ltd. v. Naresh Nara- 
yan Roy (bL. R. 511. A. 293) at page 302 
(1) was discussed at some length by the 
Bench and. the foilowing observations 
made in 


(1) 51 TA 293 atp. 302; 80 Ind. Oas. 827;A I R 
924 PC144, 26 Bom. L R 651; 47 M LJ 23,61 O 
4; 20 L W770: LRS APO) 

(2) 6 O W- N 1320; 122 Ind. Cas. 610; 4 Luck. 404; 


31; 35M LT189 1924) MW N 723; 299 W N 
) 137;23 A LJ 76; 

Pat. L R183:86 PLT750 (P 0.` 

.d. Rul, (1930) Oudh 114; AT R 1930 Ọudh 124: 


that case might be usefully | 
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_ “But the point which is of serious cor 
in this connection is that the Privy Co 
was decided in both the Courts against 
as against whom the finding as to tk 
right was given in the second Court a 
cumstances it was open to that party tc 
the correctness of the decree by taking 
to a higher tribunal and thereby also tí 
the correctness of the finding on th 
right. He did not do so. The finding © 
fore, held to constitute res judicata in | 
quent suit. This cannot be predicate 
present cage, We have endeavoured to + 
decision of their Lordships of the Jud 
mittee in the case of Midnapore Zamir 
pany, Ltd. v. Naresh Narayan Roy, L. R. 
at p. 302 (1) at some length for the reason í 
the experiense of both of us the decisior 
in support of a plea of res judicata 


.of a finding alone by overlooking thr 


the party against whom the finding was 
& right of appeal against the whole decree 

I have, therefore, no hesitation i» 
that the lower Appellate Court w 
in holding that the previous 
about the deed in guit being bi 
the appellants, operate as res ju: 
the present suit. 

I therefore allow the appeal v 
set aside the decree of the low 
late Court and send the case b. 
Court of the Civil Judge. for tM 
being re-admitted at its original 
and disposed of on the merits : 
to law. | 

D. Appeal a 
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General Clauses Act (X of 1897), s. 3° 
appeal—Question of good faith, if one of 
Section 381, Succassion Act, does not 
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with the company, such fund being ne 
nor a security payable to the employee 
d inthe section. 
i In spite of the somewhat liberal d 
‘good faith’ in the General Clauses Ac 
made in contravention of the Provident 
are by no means, protected under all oi 
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and the definition contained in the General Clauses 
Act, certainly does not entitle a trustee or the 
holder of afund to _ pay anybody and everybody 
without proper enquiry. Where a Railway Company 
which holds in deposit the Provident Fund of its 
deceased employee pays it to his widow, knowing 
full well that the surviving one of the nominees 
. mentioned by the deceased is putting forward a 
claim tothe fund and also having knowledge of 
proceedings taken by such nominee in Court and 
having stated quite definitely that they would hold 
the money until the issues raised in those proceed- 
ings had been properly determined by a competent 
Court, the payment made by it to the widow is not 
in good faith. Consequently the company is not 
entitled tothe indemnity or protection. afforded by 
s. 7, Provident Funds Act M.& S. M. Ry. Co., Ltd. 
v. Gangammal (2) and Alexander Miller 7. B.B. & 
C. I. Ry. (3 , relied on. 


The question whether a person or a corporation 
‘acts in good faith is always a question of fact. 


CO. A. from the appellate decree of the 
Additional District Judge, Chittagong, dated 
August 29, 1934. 

Messrs. D. L. Kastgir and Rohini Benode 
Rakshit, for the Appellant. 

Mr. Jitendra Kumar Sen-Gupta, for the 
Respondent. 

Judgment.—The suit out of which this 
‘appeal arises was brought by one Atul 
Ohandra Sen against a lady named Kan- 
nammal and the Assam Bengal Railway Co., 
Ltd. The plaintiff's case was that a man 
named 8. V.L. Iyer had been a telegraph 
‘inspector in the employ of the ‘Assam Ben- 
gal Railway at Chittagong. The plaintiff 
himself was also an employee of that rail- 
way. It was alleged that Iyer used to borrow 
money from the plaintiff and that upon an 
adjustment of accounts being made bet- 
ween them it was found that Iyer was 
indebted to the plaintiff to the extent of 
Rs. 6,200 which sum Iyer promised to pay 
out of his Provident Fund money in deposit 
with the Assam Bengal Railway or, more 
accurately,in the Provident Fund Institu- 
tion established in connection with the 
railway. It appears that in the month of 
March 1931 Iyer Was proceeding on leave 
preliminary to retirement from service and 
' that while on his way to his home in Madras 
. he died in the train. After his death there 
. were two claimants to the Provident Fund 
-money then standing to his credit. The 
' plaintiff claimed in this suit a declaration 
that he is the surviving nominee of a cer- 
tain portion of the Provident Fund money 
standing to the credit of Iyer in the Pro- 

_ vident Fund account. It is necegsary that 
one should refer to the chronological history 
- of the matter in order to ascertain whether 
the decision arrived at by the Courts below 
' - Is correct. There is, uo doubt, that the 
present plaintiff gave adequate 
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the Railway Company,that he was a nominee 
in respect of the fund standing to the credit 
of Iyer. On January 21, the Chief Auditor 
of the Assam Bengal Railway, Ltd. (defen- 
dant No.2 in the suit) wrote a letter to 
Atal Chandra Sen which reads as follows : 

“I beg to advise you that in respect of the Provident 
Fund money of the late S. V.L Iyer, which iş in 
deposit in this railway, there have appeared several 
claimants as noted in the margin, The wife of the 
deceased has also produced a succession certificate 
granted by the District Judge, Trichinopoly, as a 
token of her claim to the Provident Fund money of 
her deceased husband. I am holding the money in 
trust for the person who in a Court of law and in the 
presence of the rest of all the claimants will be able 
to prove his title to the same. I would, therefore, 
request you to bring a suit at once inorder to arrive 
at a final settlement. If no claim is established 
within a reasonable time, action will be taken to 
dispose of the property in such manner as the law 
of the land will demand.” ` 

Itis apparent from that letter that the 
fact was that the widow of Iyer had pre- 
viously obtained a succession certificate in 
the Court of the District Judge, Trichinopoly. 
Itis to be observed that, so far as one can 
see, that certificate was obtained on an 
ex parte application at any rate, without 
the present plaintiff being a party to the 
proceedings at Trichinopoly. The letter of 
January 21, 1932, was presumably received - 
byAtul Chandra Sen either on the same day 
or on the following day. But a day or two 
previously, that is to say, on January 19, 
1932, Atul had made an application to the 
District Judge at Chittagong asking that a 
succession certificate in respect of Iyer's 
Provident Fund should be issued to him. 
That application was oppcsed by a Pleader 
acting on behalf of the widow of Iyer and 
the matter was argued before the District 
Judge on February 2, 1932. The objection 
put forward: on behalf of the widow (who 
is, as I have stated, defendant No. 1 in the 
present suit) was to the grant of any succes- 
sion certificate to the present plaintiff. 
Apparently, the District Judge took time to 
consider his decision, and then on March 31, 
1932, the matter was disposed of by the learn 
ed Judge refusing to grant the applicatio 
nee by Atul. The learned Judge sai 
this: 

“The preliminary objection is raised that the matt 
at issue is concluded by an existing Successi 
Certificate issued by the District.Court of Trie 
napoly. l 

He added : 

“Having regard to the very definite terms of ss. 
383 and 3t5 of Act XXXIX of 1925, I must hold 
these proceediugs do not lie, If see nothing to 
gained by a stay order. If the certificate is rev 
by proper authority these proceedings may b 
newed," 


That decision was, as I have said, § 
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on March 31, 1982, The next material 
thing that happened was that a letter, a 
copy of which was shown to us by the 
learned Advocate appearing for the plaintiff- 
Tespondent was written by a Pleader at 
Chittagong cn behalf of Atul Chandra Sen 
: to the Chief Auditor of the Assam Bengal 
Railway. That letter was apparently dated 
April 3, 1932, and ihe material part of it 
reads thus: | 

“It appears that the widow has managed to obtain 
& Succession certificate concealing the fact of nomi- 
nation and without making my client party to the 
same, Although that certificate is liable to be re- 
voked, the District J adge of Chitagong could not 
grant a second certificate to my client on that techni- 
cal ground and virtually asked him to apply for 
revocation of the widow's certificate or to institute a 
Tegular suit allowing renewal of his petition; more- 
over, it is liable to appeal. The case has not yet been 
decided, I have, therefore, asked him to institute a 
oe for declaration of his title to the Provident 

und money without delay and he has entrusted me 
todo the same, I would like to invite your attention 
mi to the fact that your Pleader, Babu Annada 

aran Dutta, appeared to support the widow’s case. 
So his petition in this matter is likely to be partial. 
I, therefore, hope that you will hold the money as 8 
trustee and not make any payment till the title of the 
rival claimants is established in a competent Oourt 
with notice to the parties concerned; otherwise, you 
will be doing something at a greatrisk and against 
the spirit of your own previous letter," 

Now this letter, although the copy bears 
the date April 3, is no doubt the letter 
acknowledged and dealt with in the letter 
written cn behalf of the Railway Company 
to Babu Chittaranjan Das and dated 
es 7, 1932. The letter of April 7, says 

18: 

. “With reference to your letter dated the 5th 
instant (this must be a‘mistake for 3rd instant) I 
regret the Railway Company have no power to with- 
hold the payment of the Provident Fund money of 
the late Mr. S. V. L. Iyer to his widow in accordance 
with the Suecession Certificate and the orders of the 
District Judge, Ohittagong, obtained by her. The 
money is, therefore, being paid to her.” 

It is significant and is indeed a feature of 
paramount importance in this case that 
there was in that letter no repudiation of 
the allegation that one and the same 
Pleader had been acting both for tha rival 
Claimant, the widcw and for the Railway 
Company, who ought, however, to have stood 
aside and remained strictly impartial and 
to have maintained the sort of attitude that 
18 properto a stakeholder or a trustee. It 
would seem therefore that the complaint 
made by the Pleader Chittaranjan Das with 
regard to the employment of the widow's 
Pleader, by the Railway Company was 
wholly Justiñed. The position, therefore, 
was this; There was (1) a warning given 
by the present plaintiff's Pleader that the 
decision of the District Judge of Chittagong 
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with regard to the matter ın the succession 
certificate was an appealable one and by 
implication that an appeal was in fact likely 
to be preferred by Atul (2) the statement 
that a suit was about to be instituted in 
conformity with the invitation of Railway 
Company's letter of January 21, 1932 (3), the 
definite warning contained in the last para- 
graph of the plaintiff's Pleader’s letter of 
April 7, 1932. In spite of all these on the 
very date on which the company’s letter was 
written a sum of Rs. 400 was paid out to 
the widow. On the following day, April 8, 
a suit was duly instituted as notified in the 
letter of the plaintiff's Pleader. 

It appears, therefore, that the initiel sum 
of Rs. 400 was paid by the company with 
the full knowledge of the fact that there 
was a nominee in existence and that that 
nominee was taking all proper and reason- 
able steps to establish his title and that 
he was doing what he had been expressly 
invited to do by the Railway Company 
itself, namely, to bring a suit to have his 
claim properly established in a competent 
Court. In spite of all that, on April 25, 
1932, the Railway Company proceeded to 
hand over to Iyer’s widow the bulk of the 
rest of the Provident Fund money. On that 
date a sum of Rs. 6,000 was paid out. It 
was not without significance perhaps that 
if was on that very date the summons in 
the present suit was served upon and 
received by the Railway Company. By 
May 2 1932, a total sum of Rs. 6.970 
had been paid to the widow. Now Atul 
Chandra Sen duly appealed against the 
decision given by the District Judge of 
Chittagong on March 31, 1932. That ap- 
peal came up to this Court and was heard 
by Mukerji, J. with S. K. Ghose, J. The 
case is reported in 39 0. W.N. 117 [Atul 
Chandra Sen v. Sreemutty Kaunammal (1)], 
under the title of Atul Chandra Sen V. Sree- 
mutty Kaunammal (1). We find in the judg- 
ment {at p. 118*) this passage: 

“It appears that there is no provision in the Act 
laying down that no certificate shall be: granted 
in respect of assets for which a previous certificate 
has been obtained. Section 385, Succession Act, 
merely says that a certificate subsequently “granted 
would be invalid under certain circumssances. More- 
over, the effect of s. 4, Provident Funds Act, is that 
in a competition between two persons it is the nomi- 
nee who holds the certificate who is entitled to the 
money. We, therefore, think it would be reasonable 
to hold that the former meaning shoald be attri- 
buted to the sub-section in question. The result 
is that in our judgment the appeal should be al- 

(1) 39 C W N 117; 155 Ind. Oas. 749; A I R1935 Cal. 
271; 62 C 272: 7 RO 623. l 


“Page of 39 O. W. N.—{Ëd.] 
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lowed and the order complained of being set aside 
the case will go back to tne Court below. and that 
the application for certificate, if it is otherwise in 
order, should be granted ” 

We are informed that in pursuance of 
that order the District Judge subsequent 
to August 9, 1934, did issue a certificate 
to the present plaintiff. In the meantime 
the suitinstituted on April 8, 1932, had 
pursued its course. Eventually it was tried 
by the Subordinate Judge, First Court, 
Chittagong, who gave judgment on May 27, 
1933. The conclusion he came to was this: 

“No doubt defendant No.2 could legally make 
payment to defendant No.1 whe produced the suc- 
cession certificate. But this defendant could also 
avait further developments in view of the corres- 
pondence with the plaintiff and the claimlaid by 
the latter to the money. The question of liability 
or otherwise of defendant No. 2 does not fall within 
the purview of this suit. It is sufficient for the 
purpose of this suit to observe that the plaintiff 
can question the validity of such payment in a 
proper suit instituted for the purpose. The present 
suit being merely a declaratory one regarding the 
plaintiff's title and no sufficient materials having 
been supplied in this suit to enable this Court to 
decide a question of the validity of the payment; I 
refrain from deciding this question in this sait. It 
does not also strictly speaking, arise in this suit.” 
_ The learned Subordinate Judge accord- 
ingly gave the plaintiff a decree for a sum 
of Rs. 6,200 g 


“which was in deposit with the second party and 
declared thatthe first party defendant was not en- 
titled to the same.” 


The effect of that is that the learned Sub” 
ordinate Judge obviously came to thecon- 
clusion that in the cireumstances of the 
case, the Railway Company ought not to 
have parted with the money when they 
did, but should have waited further deve- 
lopments, i.e, untilthe matter of title had 
been finally determined as between the rival 
claimants. to the fund. The Railway Com- 
pany appeal. The appeal was heard by 
the Additional District Judge of Chittagong 
who gave judgment on August 2y, 1934, 
affirming the decision of the Court of first 
instance. Referring to the company’s letter 
of April 7, 1932, the learned Additional Dis- 
trict Judge made this comment : 

“The company repliedto a letter of the plaintiffs 
Pleader requesting him to withhold the Provi- 
dent Fund money, that the payment could not be 
withheld as the widow of Iyer had produced a suc- 
cession certificate. This reply is inconsistent with 
the company’s letter to the plaintiff and others 
asking them to bring a suit at once in order to 
arrive at a final settlement. The Company was ill- 
advised to make payment of money to that widow 
after asking the plaintiff and others to bring a suit 
for establishing their claims to the same.” 

A little later in his judgment he observ- 

“The lawyers of the company should have advised 
it to have regard to the provisions of that section 
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of the Provident Funds Act. (That isto says. 5 of 
the Act). Under s. 8, cl. (2), Provident Fund Act 
the money vests inthe nominee of the subscriber. 
The Railway Company was wrong in paying the 
money to defendant No.1. The company in making 
the payment to defendant No. 1 did not act in good 
faith, that is, with due care and attention and, 
therefore, they are not entitled to any protection 
under s. 16, Succession Certificate Act. It cannot be 
denied that the plaintiff has got his title to the 
Provident Fund money. Under the circumstances, 
I think that the lower Court has arrived at a cor- 
rect finding’ 

It would seem that in the Court, it must 
have been that the Railway Company was 
protected by reason of some statutory provi- 
sions, and that the Pleader appearing for 
the Railway Company may have stated that 
the relevant section was s. 16, Succession 
Certificate Act (which is an Act.of the 
year 1&89), otherwise it is difficult to see 
why the learned Judge referred to that 
section in his judgment and stated that 
the company were not entitled to any pro- 
tection underthat section though the true 
legal position was that the whole of the 
Succession Certificate Act, 1889, had at that 
time been repealed bythe Succession Act 
of 1925 with the solitary exception of s. 13 
of the former Act. The relevant section in 
the Succession Act of 1925 is 3. 381 and that 
section was relied upon by Mr. Kastgir in 
his argument on behalf of the appellants, 
the Railway Company. The section runs 


as follows : , l l 

“Subject to the provisions of this part the certi- 
ficate of the District Judge shall, with respect to 
the debts and securities specified therein, be conelu- 
sive as against the persons owing such debts or 
liable onsuch securities, and shall, notwithstanding 
any contravention of s. 370 or other defect, afford full 
indemnity to all such persons as regards all pay- 
ments made, or dealings had, in good faith in respect 
of such debts or securities to or with the person to 
whom the certificate was granted.” 


We are, however, clearly of opinion that 
that section bas no application tothe pre- 
sent case because the subject matter of the 
suit with which we are here concerned 
was not under the law a debt. Nor can it 
be said that the Railway Company made any 
payment in respect of a debt or security. 
The real position of the Railway Company, 
or more accurately of the Railway Com- 
pany’s Provident Fund Institution was that 
it was in a sense a trustee (in one sense) of 
this fund on behalf of the person or persons 
ultimately entitled to participate in ib. But 
apart altogether, however, from that aspect 
of the matter Mr. Kastgir has asserted to 
us that what was done by the Railway 
Company when they made the various pay- 
ments to the widow on diverse dates be- 
tween April 7, 1932, and May 2, 1932, was 
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done by them under the provisions of s 5, 
Provident Funds Act of 1925. At any rate, 
they purported to act in pursuance of what 
they thought was the legal position arising 
on the provisions of that section. We need 
not, however, pause to consider whether 
what was done by the Railway Company did 
fall within the puiview of that particluar 
section or not. Itis clear beyond any ques- 
tion as appears from the Railway Company's 
own letterofApril 7, 1932, that they were 
undoubtedly acting or purporting to act 
under, the same Provident Funds Act of 
1925. In our opinion, what they did was 
wrong. Oertainly, what they did should 
not have been done by them when it was 
done. Mr. Kastgir finally conceded that in 
‘the circumstances in the case the proper 
section to be considered is s. 7, Provident 
Funds Act of 1925. Section 7 reads as 
follows: 

“No suit or other legal proceedings shall lie 


against any person in respectof anything which is 
z good faith done or intended to be done under this 
ct 3? 


“The Railway Company having done 
something under this Act” the only question 
is whether what was done was done in good 
faith. That is a question of fact. The 
learned District Judge of Chittagong 
against whose judgment this appeal is 
‘brought has come to a definite conclusion 
upon that matter. We have already quoted 
the pesage in which he says in terms: 
“The company in making payments did not 
act in good faith with due -care and atten- 
tion.” There is no doubt whatever that 
the question whether a person or a corpora- 


tion actsin good faith is alwaysa questionol . 


fact and, therefore, on that ground alone 
we should be constrained to dismiss this 
appeal for this being a second appeal, no 
Mere question of fact can be re-agitated 
before this Court. I 
case analogous to the prerent case, iz. 
M. & S. M. Ry. Co. Ltd., v. Gangammal (2), 
where Madhavan Nair, J. stated: “The ques- 
tion whether a party acted in good faith is 
a question of fact”, and he made this com- 


ment 

“even if the payment is made without due care and 
caution still if it is made honestly, it will be pay- 
ment in good faith.” 


He stated that upon the strength of 
the defnition of ‘good faith as contained 
in the General Clauses Act which runs as 


follows: 

“A thing shall be deemed to be done ‘in good faith' 
where it is, in fact, done honestly, whether it is done 
negligently or not.” 


(2) A T R 1928 Mad. 484; 109 Ind. Oas, 696, 
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COL 
We are, however, of opinion that. in spite 
of that somewhat liberal definition, pay- 
ments made in contravention of the Provi- 
dent Funds Act, are by no means protected 
under all circumstances and the definition 
contained in the General Clauses Act cer- 
tainly does not entitleatrustee or the helder 
of a fund to pay anybody and everybody 
without proper enquiry. In this connec 
tion, reference may be made to the case in 
Allexander Miller v. B. B. &C. I. Ry (3). 
In that case, the depositor was an engine 
driver in the employ of a Railway Company. 
He had incurred large debts, which he failed 
to pay, and so ‘eventually he filed his own 
petition in insolvency. Competition then 
arose between himself and the Official 
Assignee, who was in charge of the insol- 
vency, asto who was entitled to a Provident 
Fund. The Railway Company received a 
notice from the Official Assignee claiming 


he was entitled to the money standing to 


the credit of Miller. In spite of that 
notice. the Railway . Company insisted on 
paying out or, at any rate, did pay out the 
money to Miller himself. The resulting case 
was heard by Russel, J. At p.459* of his 


.judgment he states: 


“The conclusion that I have arrived at, therefore, 
is that the B. B. & C.I. Railway Company were 
wrong in paying over so much of the sum in their 
hands tothe said insolvent Alexander Miller as 
would have paid his debts afterthey had due notice 
of the Official Assignee’s claim herein. Under the 
circumstances of this cease it is clear that the 
B.B. & O. I. Railway Company are not protested 
by the above s. 5, Provident Funds Act, IX of 1897. 
If Iam right, in my opinion, the payments they 
made to Alexander Miller are contrary to the pro- 
visions of that Act.” 

Section 5, Provident Funds Act of 1897, 
is the precursor of s. 7 ofthe present Act 
and was almost in the same language as 
s. 7—the only difference being that instead 
of the final words ‘under this Act which 
appearins 7, the words were ‘in pursu- 
ance of the provisions of this Act". AsI 
have said, the question whether the Railway 
Company acted in good faith or not has 
already been decided by the Courts below 
and for that reason alone it is not competent 
for this Court tointerfere in second appeal. 
But we go further than that and say that 
in our opinion, the Court of appeal below 
was quite right in coming to the conclusion 
that it did on the question as to whether 
the Railway Company had acted in good 
faith ornot. The circumstances of the 
case show quite clearly that it would be 
altogether wrong to afford to the Railway 


(3) 5 Bom. L R 454. 
*Page,of 5 B.—[&d.] 
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Company the protection given by s. 7, 
Provident Funds Act of 1925. The position 
was that the Railway Company had 
amongst their own records a nomination 
duly made by their employee Iyer as long 
ago asthe year 1916. They had had notice 
that the surviving one of the two original 
nominees was putting forward a claim 
‘under that nomination. They had also 
notice that proceedings had taken place 
inthe Court of the District Judge of 
Chittagong whereby the surviving nominee, 
the present plaintiff, Atul Chandra Sen, 
was seeking to oblain,a grant to him ofa 
succession certificate in order that he 
‘might perfect his title. The Railway Com- 
yany further had notice that although the 
District Judge of Chittagong had decided 
the applivation adversely to Atul Chandra 
Sen, hewas alive to the fact that he had 
aright of appeal andthat he proposed to 
exercise that right. The Railway Company, 
moreover, had notice af an early stage 
and certainly before they paidover the 
bulk of the Provident Fund money to the 
widow that Atul had actually instituted 
a suit—a suit of the nature which they 
themselves had required or at any rate,. 
requested him to institute in order that 
the conflicting claime of himself and the 
widow might be determined by a competent 
Court. 
It seems. therefore, quite clear beyond 
any reasonable doubt that the Railway 
Oompany were so heedless of their duty 
as to allow themselves to be a/lvised and 
‘uitimately to be represented in the. pre- 
sent suit by the identical Pleader who had. 
been acting for one ofthe rival claimants 
thereby dethroning themselves from the 
position of stake-holders and putting them- 
selves, in effect, into the position of pre- 
ferring one claimant to the other. They 
were, in fact, adopting a partisan attitude 
instead of remaining disinterested and 
impartial. The worst aspect of the con- 
duct of the Railway Company, in my 
opinion, is that they went back on their 
word and the promise which they had given 
in their letter of January 21, 1932. In 
that letter they had invited Atul to take 
legal proceedings. The had stated quite 
detinitely that they would hold the money 
until the issues raised in those pro- 
ceedings had been properly determined 
by a competent Court. If an individual 
had behaved in similar circumstances in 
the manner this Railway Company did, 
one would be disposed to say that his cone 
duct had fallen short of that expected of 
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a man of honour and business integrity. 
We see no reason why any lower ethical 
standard should be applied to the conduct 
of the Railway Company. We take the 
view, therefore, ihat the District Judge 
rightly held that the Railway Company 
did not act in good faith. It follows that 
they are not entitled to the indemnity or 
protection afforded by s. 7, Provident Funds 
Act, 1925. The appeal is accordingly dis- 
missed with costs. 
N. Appeal dismissed. 
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OUDH CHIEF COURT 
Civil Revision Application No 99 of 1935 
September 8, 1937 
THOMAS AND Z14-UL Hasan, JJ. 
PRAG— PLAINTIFF — APPLICANT 
Versus 


RAMPAL SINGH—DEFENDANT 
— Opposı Te Party 

Limitation Act (IX of 1908), Sch. I, Art. 75— 
Waiver—Bond payable by yearly wnstalments—Suit 
by plaintiff for last instalment alleging payment of 
previous instalmenits—Payment of previous instal- 
ment not proved —Effect—Whether amounts to waiver 
of these instalments—Suit held within time. 

The amount of the bond, Rs. 250, was payable by 
yearly instalments of Rs.50 commencing from the 
end of May 1929. The plaintiff's case was that the 
first three instalments and Rs 26 out of the fourth 
instalment were paid by the defendant and he sued 
for recovery of Rs. 89, that is Rs. 24 about the instal- 
ment that fell due on May 31, 1932, rupees 50 the 
instalment of May 31, 1933, and Rs. 15 interest. The 
defendant denied the alleged payments : 

Held, that even if it be supposed, that no instal- 
ment other than the first two was paid by the de- 
fendant, waiver under Art. 75 of the Limitation 
Act, was evidenced by the fact thatthe applicant 
based his cause of action on the default made 
about the fourth and fifth instalments and the only 
effect of the fact that the plaintiff pleaded payment 
of the first instalment and was unable to prove it 
was that it was not possible to say that the plaint- 
iff waived the benefit of the provision in respect of 
the first instalment. The suit, therefore, was within 
time. Nageshar Prasad Dube v. Bakridi (1), 
followed, Mohanya v. Panna Lel (2), relied on, 
Mohanya v. Panna Lal (2), Basanta Kumar Singha 
v. Nabin Chandra Shaha (3, Bankey Lall v. Ram 
Lall (4), Hunsraj Godhaji Marwadi v. Bapu 
Krishnaswami (5), Sukh Lal v. Bhoore (6), Viswanath 
v. Sadashiva (7) and Ithikat Gopala Menon v. 
Kallingalakath (8), distinguished. 


C. R App. of the order of the Munsif (as 
Judga of Small Cause Court), Rae Barelli, 
dated July 22, 1935, 

Mr. Sri Ram, for the Applicant 

Mr. Parmatma Saran Duvedt, for the Op- 
posite Party. 

Judgment.—This is an application 
under s. 2d of the Provincial Small Oause 
Courts Act for revision of an order of the 
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learned Judge, Small Cause Court, Rae 
Bareli, dismissing the applicant's suit for 
money ona bond dated August 16, 1923, 
executed in his favour by the defendant- 
opposite party. 

The amount of thebond, Rs 250, was 
payable by yearly instalments of Rs. 50 
commencing from the end’ of May 1929 
The applicants’ case was that the first three 
instalments and Rs. 26 out of the fourth 
instalment were paid by the defendant 
and he sued for recovery of Rs. 89, that is 
‘Rs. 24 about instalment that fell due on 
May 31.1932. Rupees 50 the instalment of 
May 31, 1933, and Rs. 15 interest. 

The defendant denied the alleged pay- 
ments and the learned Judge holding that 
there was no evidence to show that any 
instalment after the second instalment of 
1930 was paid and that there was no 
waiver, dismissed the suit as time-barred 
under Art. 75 of the Indian Limitation Act. 

After a consideration of the case-law on 
the subject, we have come to the conclu- 
sion thatthis application must be allowed. 
If the plaintiff's allegation that the first 
three instalments and a portion of ‘the 
fourth were duly paid to him be accepted, 
no question of waiver arises ; but even if 
it be supposed, though there is no definite 
finding of the learned lower Court to that 
effect, that no instalment other than the 
first two was paid by the defendant 
waiver under Art. 75 of the Limitation Act 
is evidenced by the fact that the applicant 
. based bis cause of action on the default 
made abvut the fourth and fifth instalments. 


_ The case of Nageshar Prasad Dube v. Bake 


ridi, 9O. W. N. 250 (1), decided by a leari- 
ed Judge of this Court (the present Chief 
Judge) is exactly in point. The facts of 
that case were very similar to those of the 
case before us and the learned Judge 
` said :— 

“The very fact that the cause of action has been 
based on the defaults which occurred in case of each 
of the last three instalments shows that the plaint- 
iff placed reliance on each of the defaults and did 

_not avail himself of the provisions which gave him 
the option to sue for the whole amount on the hap- 
pening of the first default.” 

Referring to the fact that the plaintiff 
pleaded payment of the first instalment 
and was unable to prove it to the satisfac- 
tion of the trial Court, the learned Judge 
said :— ` 

“The only effect of it is that it is not possible to 
sey that the plaintiff waived the benefit of the pro- 
vision in respect of the first instalment.” ; 

This decision is supported by a decision 


_ (1) 9 O WN 250; 137 Ind. Cas. 223; A IR 1932 
Oudh 176; Ind. Rul. (1932) Oudh 227, 
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of a Bench of the late Court of the Judicial 
Commissioner of Oudh in Mohanya v. 
Panna Lal, A. I. R.1925 Oudh 34 /2), which 
though relied on by the learned Judge of 
the Court below being against the plaintiff 
contains the following remark :-~— 

“Tf be (the plaintiff} had sued for the unpaid 
instalments only, he might have been held to have 
waived his right to sue for the entire amount.” 


The learned Judge of the Court below has 
relied on the cases of Basanta Kumar Singha 
v. Nabin Chandra Shaha, À. J. R 1926 Cal. 
189 (3), Bankey Lal v. Ram Lal, A.I. R.1925 
Oudh 373, (4), Mohnyav. Panna Lal, A I.R. 
1925 Oudh 34 (2) and Hansraj Godhaji Mar- 
wadi v. Bapu Krishnaswami, A. I. R 1923 
Bom. 207 (5), but in the first of these cases the 
finding was that there was no waiver; in the 
second it was not considered necessary to de- 
cide the question of waiver as the application 
for revision was he'd not to be maintain- 
able, the third case decides no more than 
that mere omission to sue for the whole of 
the balance will not operate as waiver and 
we have already referred to the learned 
Judge's opinion in this case that if the suit 
had been for the unpaid instalments, the 
plaintiff could have been held to have 
waived his right to sue for the entire 
amount; the facts of the fourth case were 
quite different and have no bearing on the 
present case. 

‘Lhe learned Counsel for the opposite party 
has also relied on some more Cases, namely, 
Sukh Lal v. Bhoora, A. I. R. 1934 All. 1039 
(6), Vishwanath v. Sadashiva, A. I. R. 1932 
Nagpur 1 (7) and Ithikat Gopala Menon v. 
Kallingalakath A. I. R. 1936 Madras, 303 (8). 
In none of these cases also was anything de- 
cided contrary to what was laid downin Na- 
geshar- Prasad Dube v. Bakridi, 9 O. W. N. 
250 (1). In the Allahabad and Nagpur cases 
all that was decided was that mere inaction 
or omission to sue within the prescribed 
period cannct amount automatically to 
waiver within the meaning of the third 
column of Art. 75. The Madras case also 


(2) A IR 1925 Oudh 34; 79 Ind. Cas. 848; 110 LJ 
13, 
(3) A IR 1926 Cal. 789; 98 Ind. Oas. 594; 53 O 
277. 
(4) A IR 1925 Oudh 373; 86 Ind. Cas. 918; 12 0 LJ 
119, 
(5) ATR 1923 Bom. 207; 72 Ind. Cas. 275; 25 Bom. 


L R153. i 
(6) A IR 1934 All 1039; 153 Ind. Oas. 205; (1934) 
A L J 1056; (1934) AL R 1130;7 R A465;57 A 


561. 

(7) AIR 1932 Nag. 1; 135 Ind Cas. 414; Ind. Rul. 
Rul. (1932) Nag. 44; 28 N LR 44, 4NUT 141 
F 


B). 
@y A I R1935 Mad. 303; 156 Ind, Cas. 443; 68 M L 
J 944; (1935) M W N 336; 41 L W 442; 7 RM 697, 
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lays down no more than that suits on bonds 
or promissory notes payable by instalments 
which provided that if defuult be made 
in payment of one or more instalments, the 
whole shall be due are governed by Art. 75 
of the Act and the period of limitation is 
to be computed from the date the first de- 
fault is made unless waiver is pleaded and 
proved, 

In view of the authority of our own Court 
with which we fully agree, we are of opin- 
ion, that the learned Judge of the trial 
Court was wrong in dismissing the suit as 
time-barred. As the bond in suit was ad- 
mitted by the defendant and the only plea 
raised was that of limitation, we set aside 
the decree of the lower Court and decree the 
plaintiff's suit with costs in both the Courts 


D. Revision allowed. 
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PATNA HIGH COURT 
Criminal Reference No. 2 of 1937 
July 29, 1937 
MADAN, J. 
.In the matter of 
UDHAB CHANDRA PAL AND oragrs 
versus 


SIDESWAR PRASAD SINGH AND oruers 

Criminal Procedure Code (Act V of 1898), s. 145— 
Proceedings under—Costs~-Diseretion—Reasons for 
not awarding costs to successful party not given— 
Successful party should be awarded costs—Company 
one of the parties Costs awarded against manager— 
If could be realised from company -—~Company. 

In a proceedings under s. 145, Criminal] Procedure 
Code, the Magistrate has discretion to award costs, 
but where he has given no reason for not exercis- 
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first party on March 28, 1935. A reference 
by the Sessions Judge to this Court was 
discharged on August ?4, 1936. There is 
now a further reference by the Sessions 
Judge on the ground that the trying Magis- 
trate has not awarded costs to the success» 
ful party. The learned Sessions Judge 
has recommended that the sum ‘ of 
Rs. 858-7-0 should be allowed as costs. The 
learned Magistrate had diseretion to award 
costs, and he has given no reason for not 
exercising that discretion in favour of the 
first party who was declared to be in actual 
possession of the land after a lengthy 
trial. It is therefore proper that the first 
party should be given a reasonable amount 


of costs. The claim of the first party is as 
follows: 
Rs. a. p. 
1. Pleaders’ and Mukhtears' fees ...2,587 0 0 
2. Talbana . 54 8 QO 
3. Court-fees stamps . 19 12 0 
4, Costs for meeting travelling 
allowance of Government 
Officers and police witnesses 
examined by the first party 208 0 0 
5. Travelling expenses of the first . 
party e 752 0 0 
6, Costs of bringing 16 witnesses 
examined by the first party 80 0 0 
7, Costs for taking certified copies 
of documents » 165 0 0 
8. Typing charges ius 40 0 0 


The Sessions Judge recommends that 
items Nos. 2, 3,4 and 6 of the above should 
be allowed in full, a tobal of Rs. 362-4-0 (the 
Sessions Judge’s figure of Rs. 353-7-0 under 
this head appears to bea mistake). Items 
Nos. 7 and 8 also appear to be reasonable, 
and I would allow a total of Rs. 500 under 
these six heads. The Sessions Judge 


ing that discretion in favour of the party who Was “yecommends a sum of Rs 500 only as law- 


declared tobe in actual possession of the land after 
a lengthy trial, itis, therefore, proper that he should 
be given a reasonable amount of costs, 

Where one of the parties to a proceedings under 
s. 145, Criminal Procedure Oode, are some managers 
of a certain limited company though the company is 
the real contestant, the costs awarded against them 
should be realised either from the managers or from 
the company itself, 


Cr. Ref. made by the Sessions Judge, 
Purnea, cated January 2, 1937. 

Mr. B. C. De, for the Reference, 

Order.—This matter arises from a pro- 
ceeding unders. 145, Oriminal Procedure 
Code, in respect of about three thousand 
bighas of diara land. The parties were the 
Suksena Estate or its representatives as 
first party, and three persons described as 
head Managar and managers of the Mathura- 
pore Estate Zamindari Company as second 
party. The proceedings were instituted on 
February 21, 1935, and after a protracted 
hearing were decided in favour of the 


~ 


yers’ fees, but I think that this is inade- 
quate, and thata sum of Rs. 1,500 will be 
suitable for lawyers’ fees, and for travelling 
and other expenses as claimed in item 
No. 5. I, therefore, allow a sum of Rs. 2,000 
as costs. There is a further question as 
to the realization of these costs. It appears 
thatthe three persons forming the second 
party have now left the service of the 
Estate, and that the nutices issued from 
this Court could not be served on them. 
The first party now claims against the 
Mathurapore Zamindary Oompany itself, 
Tne second party's written statement was 
filed on behalf of the Company, and it ig 
clear that the Company has been the real 
contestant throughout. Notice has also been 
issued on the registered office of the Oom- 
pnay in Calcutta to show cause why it 
should not be made liable for costs, but no - 
appearance has been made op 'its behalf. J 
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direct that the sum of Rs. 2,000 allowed as 
costs may be realized from the members of 
the second party or from the Mathurapore 
Zamindary Company, Limited. This refer- 
ence 1s allowed accordingly. 

D. Reference allowed. 


OUDH CHIEF COURT 
Second Civil Appeal No. 387 of 1935 
| September 28, 1937 
Srivastava, C.J. 
ABDUL MAJID KHAN— PLAINTIF — 
APPELLANT 
VETSUS 


BENI DIN AND aNoTsEE—REsPpoNDENTS 

Contract—Transaction entered into with object of 
stifling criminal prosecution—Object achieved-~Par- 
tres not in fiduciary relationship —Both parties in 
pari delicto—One of the parties, if can repudiate the 
transaction—Coniract Act (IX of 1872), s. 16(3)— 
Rule in, regarding burden of proof, when applies. 

Where a transaction entered into by parties is 
illegal inasmuch asthe object of the parties was to 
stifle thecriminal prosecution and both the parties 
are in pari delicto and theillegal purpose has been 
fully completed and there is not the existence of 
any fiduciary relationship between the parties, 
there being no question of undue influence, one 
of the parties cannot repudiate the transaction. 
The locus pænitentiæ allowed to a party in such.a 
case can be availed of only solong as the contract 


remains executory and the illegal purpose, has not. 


been carried outs - 

The application of the principle enunciated in 
-~ sp. 16(8), Contract Act, presupposes that one of the 
persons is in a position to dominate the will of another 
and where such isnot the case, the rule regarding 
burden of proof enacted in this sub-section cannot 
apply. f l 

S.C. A. against the order of the Sub- 
Judge of Partabgarh, dated September 17, 
1935, allowing the appeal and setting aside 
the decree passed by the Munsif at 
Partabgarh, dated May 31, 1935. 


Messrs. M. Wasim and Al 
forthe Appellant. ` 

Messrs. Radha Krishna and K. P. Sri- 
vastava, for Respondent No. 1. 
ag K. P. Srivastava, for Respondent 

o. 2. 

Judgment.—The admitted facts of the 
Case are that under two sale deeds, dated 
June 13 and September 12, 1910, Beni 


Husain, 


Din, defendant No..1, transferred certain. 


groves and trees to Abdul Majid Kanan, 
plaintiff. In 1923 Beni Din brought a suit 
for enforcement of an alleged oral condi- 
. tion of re-purchase and for the return of 
.the aforesaid groves and trees tohim. This 
suit was dismissed on December 4, 1923. 
In 1925 Baldi, defendant No. 2 who is thé 


. š mE ; 
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of 1871 against Beni 


get the plaintiffs son convicted. 
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uncle of Beni Din, defendant No. 1, made 


a complaint in the Criminal Court against 


Arsh Muhammad Khan, son of the plaintiff, 
under ss. 323, 147, 342, 384, Indian Penal 
Ccde. Arsh Muhsmmad Khan and Maiku 
Pasi; a servant of the plaintiff, also made 
a counter-complaint under ss. 323 and 426, 
Indian Penal Code and s. 24 of Act I 
Din, Baldi and a 
few others. During the pendency of these 
criminal cases tke plaintiff on September 
28, 1925, executed the sale-deed Ex. 2 
in favour of defendant No. 1 in respect 
of the aforesaid property. The plaintiff 
has instituted the present suit after nine 
yearston October 9, 1934, to have the sale- 
deed Ex. 2 set aside. The plaintiff's case 
was that the defendant No. 1 threatened 
tbe plaintiff that if the groves in suit 
were not transferred to him, he would 
There- 
fore in order to save the son, he executed 
the sale-deed under the undue influence 
of Beni Din. The learned Munsif who 
tried the suit held that the sale deed Ex. 2 
was without consideration and that it was 
executed under undue influence and with 
the object of stifling the prosecution for 
offences which were not compoundable by 
law. He therefore gave the plaintiff a 
declaration that he was the owner and 
also a decree for possession of the groves 
in suit except half of the grove No. 346. 
On appeal the learned Civil Judge while 
sgreeing with the learned. Munsif that the 
sale-deed in question was executed with 
the ebject of stifling the criminal pro- 
secution, disagreed with him on the question 
of undue influence. He found that there was 
no exercise of any undue Influence and 
that both the parties were in pari delicto. 
He further found that a3 the illegal purpose 
of the transaction had been achieved by 
both the parties, the property should be 
allowed to lie where it falls, and the 
plaintiff was not entitled to any assistance 
from the Court. He therefore allowed the 
defendants’ appeal, and dismissed the pluin- 
tiff’s suit. 

The law bearing on the subject has 
been summed up in MHalsbury’s Laws 
of England, Volume 7, paragraphs 248 and 


249 as follows:— 

“248 ...Where the object of the contract is 
illegal the whole transaction is tainted with illega- 
lity, and no right of action exists in respect of 
anything arising out of the transaction. In sucha 
case the maxim in pari delicto, potior est condition 
defendantis applies and the test for determining 
whether an action lies isto see whether the plain- 
tiff can make out his claim without relying on the 
illegal transaction to which he was a party: 


tő 


The illegality of a contract may be set up by 
¿way of defence to an action on the contract, even 
if it does not appear on the face ofthe contract: 
but in order to obtain relief in equity by getting 
the contract set aside, the applicant must prove, 
not only that the contract was illegal, but that 
he was induced to enter into it by pressure or 
undue influence ... ” 

“449, Money paidor goods delivered in pursuance of 
an illegal contract can be recovered from the other 
party so long as the contract remains executory, 
provided that notice is given repudiating the con- 
tract before the action is broughty......... If, how- 
ever, the illegal purpose has been carried out or 
the contract has been substantially performed, 
money paid under the contract can no longer be 
recovered, except where it appears that the parties 
were not in part delicto, for instance, where the 
plaintiff shows that he was induced to enter into 
the contract by fraud, duress or operation on the 
part of the defendant, or that a fiduciary relation- 
ship existed between the parties which renders 
it inequitable for the defendant to insist upon the 
bargain that he made with the plaintiff, or where 
the contract is made illegal by statute with the 
object of protecting a particular class of persons 
to which the plaintiff belongs ..... The parties to 
an illegal contract are prima facie in pari delicto, 
and in order to recover money paid in pursuance 
thereof, the onus is on the party seeking so to do 
to exculpate himself from participation in such 
illegality.” 

In the present case both the Courts 
below are unanimous in finding that the 
transaction is illegal inasmuch as the 
object of the parties was to stifle the 
criminal prosecution. The lower Appellate 
Oourt has further found that both the 
Parties were in pari delicto. These find- 
ings have not been seriously questioned. 
It has, however, been argued that the 
present action was not founded upon the 
illegal agreement but on repudiation of it 
inasmuch as its object was not to enforce 
the agreement but to repudiate it. In my 
opinion as the prosecutions were withdrawn 
and the illegal purpose had been fully 
completed, therefore the distinction sought 
to be drawn does not make any difference 
in the application of the principle, 
the plaintiff cannot be allowed to recover 
back the property unless the case can be 
brought within one of the exceptions 
mentioned in the passages quoted above. 
The locus pcenitentia allowed to a party 
in such a case’ can be availed of only so 
long as the contract remains executory 
and the illegal purpose has not been 
carried out. There is no suggestion of the 
existence of any fiduciary relationship be- 
tween the parties, but it was argued that 
there was a difference in the degree of 
the guilt of the plaintiff and the defendant 
and that in that sense the parties were 
not in pari delicto because the defendant 
has been induced to enter into it by 
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pressure and undue influence. This matter 
seéms to me to be more or less concluded 
by the finding of the lower Appellate 
Court that there was no undue influence. 
The trial Court in arriving at a contrary 
finding seems to have completely over- 
looked the fact that there were two cross- 
criminal cases. The lower Appellate Oourt, 
however, was of opinion that because of the 
two cross-cases it could not be said that 
one of the parties was in a position of 
domination rather than the other. I can 
see no sufficient ground to disagree with 
this opinion of the lower Appellate 
Qourt. 

It was also argued thatas it was found 
that the alleged money consideration had 
never been paid therefore the transaction 
was unconscionable and the burden of prov- 
ing that the contract was not induced by 
undue influence should, under s. 16 (3) of 
the Contract Act, lie upon the defendant. 
The application ofthe principle enunciated 
in this sub section presupposes that one of 
the persons is in a position to dominate the 
will of another. In the present case as 
I have already held, in agreement with the 
lower Appellate Court, if is not possiblé 
to say that the defendant was in a posi- 
tion to dominate the will of the plaintiff. 
The rule regarding burden of proof en- 
acted in this sub section cannot, therefore, 
help the plaintiff. 

The result, therefore, is that the appeal 
fails and is dismissed with costs. 

D. Appeal dismissed. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Civil Revision Application No. 80 of 1933 
December 11, 1936 
Davis, J. C. anp MEHTA, A. J. O. 
AILDAS JERAMDAS—APPLICANT 
VETSUS 
DAYALOMAL GURMUKHDAS AND OTHERS 
— Opposits Party 

Civil Procedure Code (Act V of 1908), 
0. XXXVIII, rr.9, 5— Applicability and scope of 
0O. XXXVIII, r 9—Surety bond falling under r. 5— 
Suit dismissed by trial Court-—-Appellate Court ' 
decreeing it—Surety, whether discharged. 

Order XXXVIII, r. 9, Civil Procedure Oode, does 
not say that the surety shall be relieved from his 
liability when the suit is dismissed, but it says that 
the attachment shall be withdrawn under two circum- 
stances ; (1) when the surety furnishes the security 
required, or (2) when the suit is dismissed, and, 
therefore, the liability of the surety depends upon 
the terms of the bond. 

It isnot reasonable to suppose that the surety 
executing a bond under O. XXXVII, r. 5, should be 


“a, 
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released merely because the lower Court in the first in- 
stance made a mistake which was corrected by the 
higher Court, although he would be bound if the 
lower Court in the first instance had not made a 


mistake, and there was no need for the higher Court 
to correct it, 
the 


Mr. Bhagwandas P. Samtani, 
Applicant. 

Davis, J.C —Thisis an application in 
Tevision against an order of the learned 
Judge of the Small ‘Cause Court, Sukkur, 
in which he directed execution to procced 
against the applicant. The applicant had 
bound himself as a surety to be liable in 
the sum of Rs, 250 only until the defendants 
had fully satisfied the deciee which might 
thereafter be passed against them. But it 
is said that as the suit was in the first 
instance dismissed and a decree was only 
passed when an appeal was made, therefore, 
he was freed from his liability on the dis- 
missal of the suit. Firstly it was argued 
that under the provisions of O. XXXVII, 
r. 9, Civil Procedure Code, the attachment 
is withdrawn when the suit is dismissed. 
Therefore, as the surety is surety for the 
property that has been attached, so when 
the suit is dismissed and the Court is bound 
to withdraw the attachment, it follows that 
the surety is released from his bond But 
we think this argument results from a con- 
- fusion of the words of O. XXXVIII, r.9, 
` Qivil Procedure Code. Order XXXVIII, 
r. 9, Civil Pr. cedure Code, does not say that 
the surety shall be relieved from his liability 
when the suit is dismissed, but it says that 
the attachment shall be withdrawn under 
two circumstances: (1). when the surety 


for 


furnishes the security required, or (2) when . 


the suit is dismissed, and therefore the 
liability of the surety depends upon the 
terms of the bond. Itis cloar in this case 
that the terms of thia bond were within the 
provisions of 0, XXXVIII, r. 5, Civil Proce- 
‘dure Code. In the terms of this bond, the 
surety is bound until the defendant fully 
satisiies the decree which has been pass d 
against him. It is not disputed that the 
defendant has not satisfied ihe decree which 
has been passed against him in the Jower 
Court. But itis then argued secondly that 
the only decree contemplated by the parties 
was the decree in the suit. But there is 
nothing in the terms of the bond to justify 
this reading of it nor is it reasonable to 
suppose that the surety should be released 
merely because the lower Court in the first 
instance made a mistake which was correct- 
ed by the higher Court, although he would 
-be bound if the lower Court in the first 
-jnstance had not made a mistake, and there 
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was n> need for the higher Court to correct 
it. We think, therefore, that under the 
terms of this bond justified by the provisions 
of O. XX XVID, vr. 5, Civil Procedure Code; 
the surety was bound, the learned Judge 
was correct, and the application should be 
Order accordingly. As the 
opponents have not appeared, there will be 
no order as to costs. 

D. Application dismissed. 





PATNA HIGH COURT 
Civil Revision No. 367 of 1936 
February 21, 1937 
j Wert, d- 
RAM KISHUN OJHA—INTgRVENOR — 
PETITIONER 
. versus 
RAM DULARI KUER—INTERVENUR AND 
ANCTAER—PLsINTIFF—Oppositgz PARTY 
Practice—Stay order by pe Pe it aber 
rt n the ma a — 
Civil Brocedure Code (Act V of 1808), O. XXII, 4 5 
—Proper inquiry, before substitution of one petitioner 
for another, is necessary. , 

When the High Court orders proceedings to be 
stayed, they are to be stayed, and no order is to be 
made inthe matter by the Court below, much less 
an order disposing of the whole suit. 

It is not sufficient for a Judge acting under 
O. XXII, r. 5, Civil Procedure Code, to merely sub- 
stitute one petitioner who applies for substitution in 
preference to another The order should be made 
after proper inquiry, the result of which would acb as 
res judicata. 

©. R. from an order of the Munsif, 
Buxar, dated July 20, 1936. 

Mr. L. K. Chowdhury, for the Petitioner. 

Mr. D. N. Varma, for the Opposite Party. 

Order.—This Rule must be made absolute. 
This Court made an order on August 14, 
1936, staying the proceedings, and in spite 
of that, the Judge in the Court below dis- 
posed of the matter on compromise, the 
compromise being the payment of full rent 
and damages and costs by the defendant 
who had been substituted in place of the 
original defendant. This proceeding is 
very irregular and I take a very serious 
view of the matter. When this Court orders 
proceedings to be stayed, they are to be 
stayed, andno order is tobe made in the 
matter by the Court below, much less an 
order disposing of the whole suit. A chalan 
had been applied for, it appears, in the 
early part of August but according to 
the order-sheet of .the Judge this was 
not received until August 18, 1936, at 
least four days after the order of Mohamad 
Noor, J., staying the proceedings. And 
it is clear also from Order No. 12, dated 
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August 15, that the Judge was aware of 
the stay order even on that date. He was 
quite clearly wrong in not going into the 
matter as to who was the proper person 
to be substituted for the deceased defend- 
ant. This should have been done by rea- 
son of O. XXII, r. 5, Civil Procedure Gode, 
and it was not sufficient for the Judge to act 
as he did by merely substituting one 
petitioner (who applied for substitution) in 
preference to another. That order could 
be made only after inquiry having been 
entered into, the result of which would 
have acted as res judicata. The Judge 
will go into the question of substitution and 
the suit will be tried in the presence of 
that person whom the Judge holds as the 
proper legal representative of the deceased. 
It is perhaps unnecessary to state that, in 
the event of the Judge deciding that the 
daughter is the proper person, the matter 
as it at present stands will remain This 
order is without prejudice to any com 
promise which may be entered into. The 
‘Rule is made absolute with costs: hearing 
fee two gold mohurs. 
D. Rule made absolute. 





MADRAS HIGH COURT 
Second Civil Appeal No. 65 of 1933 
November 25, 1936 
Kina, J. 
VENKATARAMANA 4npoTanrs— 
APPELLANTS 
; : VETSUS 
_. NARAYANA VAIJAPPA BHANDARY 
AND OTHERS— RESPONDENTS 
Insolvency—Effect of—Property vesting in Oficial 
Receiver during administration and in Liquidator 
after termination pf insolvency—Distinction, if 
exisis—Hindu Law — Joint family—Father—Power 
to sell son's share to satisfy his debts—Whether 


- . Limited, by his being also manager. 


No distinction exists between the property ofan 


insolvent which vests in the Official Receiver and the’ 


property of-an insolvent which, at the termination of 
his insolvency, vests by the order of the Court ina 
liquidator. A liquidator is vested with the same 
property as an Official Receiver would get during the 
administration of the insolvent’sestate and that pro- 
perty includes any power, which the insolvent father 
might possess of disposing of the share of his 
sons. 

There is no justification for any limitation of the 
father's power to sell his sons’ share to satisfy his own 
debts to a situation in which the father isalso the 
manager. Shanmukam v" Nachu Ammal (2), followed. 
Rayalu Ayyar v. Vairavan Chettiar (3), not followed. 
' Inre Baluswami Ayyar (1), referred to. 

S. C. A. against the decree of the District 
Court, South Kanara, in A. S. No. 61 of 
1932 

Mr. B. Sttarama Rao, for the Appellants. 
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Messrs. K. P. Sarvothama Rao and'T. 
Krishna Rao, for the Respondents. 
Judgment.—The appellants in this case 
are the three sons of defendant No. 2. They, 
their father and their grandfather, defend- 
ant No. l, formed an undivided joint Hindu 
family. Defendant No. 2 entered into a 
partnership with others in business and 
he and his partners were adjudicated iu- 
solvents. The insolvency was terminated 
by the acceptance by the Court of a scheme 
of arrangement and the insolvent’s property 
was vested ina Liquidatcr, who proceeded 
to sell to defendant No. 3 one-half share in 
the family property, that is to say, the 
shares of defendant No. 2 and of his sons. 
This is a suit by the plaintiffs against de- 
fendant No. 3 in which they claim that 
defendant No.3 has acquired title not to 
one half-share of the family property but 
only to one-eighth, that is the share of de- 
fendant No. 2 exclusively. This contention 
was upheld by the Court of first instance 
but has been set aside by the District 
Judge of South Kanara. “ 
The first argument in this second appeal 
is that there is some distinction between the 
property ofan insolvent which vests in the 
Official Receiver and the property of an 
insolvent which,,at the termination -of his 
insolvency, vests by the order of the Oourt 
in a liquidator. No authority was quoted 
in favour of this distinction and I can see 
no grounds upon which it can be based. 
Clearly a liquidator is vested with the same 
property as an Official Receiver would get 
during the administration of the insolvent's 
estate and that property includes any Power 
which defendant No. 2, the father, might 
possess of disposing of the share of his sons. 
The second and main argument in this 
appeal was that, because the father was 
not the ‘manager of the family, he could 
exercise no power of any kind to dispose of 
any of the family property. In support of 
this argument, I have been referred first 
of allto a ruling in In re Baluswami Ayyar 
(1). The question at issue in that case was 
whether after a partition the power which 
the father of a family had possessed before 
partition of selling his sons’ shares could 
pass in an insolvency to the Ojficial Recei- 
ver and be exercised by him. It was held 
that the fling of a partition suit put an end 
to the power and that, therefore, the Official 
Receiver also, to whom passed only the 
property of the insolvent, could not exercise 


(1) 51 M 417; 112 Ind. Cas. 541; A I R 1928 Mad. 
pe LJ 175; (1928) MW N 294; 28 L W 109 


1837 - 
it. It was unnecessary in that case to decide 
‘whether the father whose power was being 
‘discussed was before the partition the 
_ Manager ofthe family or not. Atp. 430*, 
-1t is no doubt stated by Ramesam, J., that 
,' the basis ofa Hindu father’s right-to sell 
-his sons share in the joint family property 
tor antecedent debts is twofold, and the 
_ Second condition laid down is that the pro- 
porty -must be joint family property of 
Which the father was the manager. But 
“Ramesam, J., at p- 436* goos on to show 
‘that where there are a father and his sons 
‘ma jomt family, the father is always 
jue manager of his own. and of 
. his ‘sons’ shares. There can, therefore, be 
no support discoveredin In re Baluswami 


Ayyar (1), for the argument now put for-. 


“ward. The matter hagcome up again re- 
_ cently before two Benches of this Court in 
the present year. In the first case, which 
ig reported in Rayalu Ayyar v. Vairavan 
‘ Chettiar (2), it was held though, if I may 
say so with respect, without any detailed 
analysis of the powers of the father or of 
the Manager of the family, that the father 
has no right to mortgage his sons’ shares in 
the family property when he is not himself 
the manager. In the other and later ruling 
in Shanmukam v. Nachu Ammal (3), Rayalu 
Ayyar v. 
ed from and a clear distinction is drawn bet- 
. ween the power of the father and the power 
of the manager and it is stated quite posi- 
tively that there is no justification for any 


limitation of the father’s power to sell his 
S0n8 ‘share to satisfy his own “debts to a 
Situation in which the father is also the 
Manager. Itseemstome with great res- 
pect that the decision of the learned J udges 
in Shanmukam V. Nachu Ammal (3), is right 
-and that I should follow it. ` 
-a The result is that this second appeal is 
dismissed with costs of respondent No. 1. 
“The appellant must pay the court-fees to 
Government. - 
LAN. 
D (1936) MW N 866. 
; 169 Ind. Cas. 26; (1936; M W N 1263; 
alt R 1937 Mad.’ 140; (1937) 1M L J 278;9 R M 


Appeal dismissed. 
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Vairavan Chettiar (2), is dissent- ` 
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. ~ OUDH CHIEF COURT. . 

iixecution of Decree Appeal No. 34 of 1936 

September 30, 1937 
Smita anp MADELEY, JJ. 
Shaikh FAZAL AZIM—Ossgctor — 
APPHLLANT 
VETSUS 
TULSHI RAM anp otages—Oppostre Party 
— RasponDENnTSs 

Provinsial Insolvency Act (V of 1920), ss. 33 (1), 
78 (2,—Proof of debts, whether obligatory on creditor 
—Mention of debt by debtor in petition for adjudica- 
tion, whether relieves creditor from proving debt and 
saves limitation under s. 78 (2). 

The provisions of s. 33 (1) of the Provincial Insol- 
vency Act make proof of debts obligatory, after the 
passing of an order of adjudication, upon creditors 
who desire tohave their claims considered, The 
modes of proof mentioned in s. 49 of the Act are, of 
course, not exhaustive, but the fact remains that some 
form of proof must be supplied by acreditor who 
Wishes to have his debt considered, anda mere ad- 
Mission of-the debt due on the bond by the debtor 
in his petition for adjudication doss not amount to 
proof under the Insolvency Act and therefore does not 
gave limitation under s. 78 (2) ofthe Act. Mannasao 
Kalesar Bani v. Rambharosa Juiar (2), followed. 
Walaitt Ram v. Partap Singh (1), referred to 
Krisnha Chandra Das v, Jotindra Nath Porial (3), 
dissented from. 


Kx. D. A. against the order of the District 
Judge, Rae Bareli, dated July 10, 1936. 

Mr. L. S. Misra, for the Appellant. 

Mr. P. L. Varma, for the Respondents. 


Judgment.—This is an appeal fram an 
appellate decision by the learned District 
Judge of Rae Bareli. 

A money decree was obtained in the 
year 1924 against one Shaikh Fazal Azim. 
Applications for execution were made, one 
of which, made on August 8, 1932, was 
disposed ofon August 23, 1932. Oa Sep- 
tember 2, 1932, the judgment-debtor.applied 
to be adjudicated insolvent, and he was 
so adjudicated on August 3, 1933, but the 
adjudication was annulled on July 15, 
1935. ‘Thereafter, on September 13, 1985, 
the decree-holders made a further appli- 
tion for execution of the decree,—that 
application was consigned to records on 
November 7, 1935, and further application 
was made on November 20, 1935. Tne 
judgment debtor contended that the appli- 
cation of November 13, 1935, was barred 
by time, and that consequently the appl-i 
cation of November 20, 1935, was also 
barred by time. The learned Courts below 
held that the application was within 
time, and the judgment-debtor has preferred 
this appeal against that decision. 

The only poiat taken before us on 
behalf of the appellant is that the decree 
in question was mot proved in ‘the Insol- 


bið 


vency Court, and that in these circum- 
Stances the period from the date of the 
order of adjudication to the date of the 
order of annulment could be excluded for 
purposes of limitation under the provisions 
of s. 78 (2) of the Provincial Insolvency 
Act, Since, according to the proviso to 
that section, nothing in the section applies 
fo a suit or application in respect of a 
‘debt provable, but not proved under the 
Act. The learned Counsel for the appellant 
contends that under the provisions of s. 33 (1) 
of the Act it was necessary for these decree- 
holders to prove their debt, and that the 
fact that a decree had already been 
passed in their favour did not absolve 
them from the necessity of proving it. 
His argument is that the mention by the 
Insolvent of this decretal debt in his 
Insolvency petition in no way relieved the 
decree-holders of the necessity of proving 
it. In suppoit of bis contention he relies 
on decisions reported in Walaiti Ram v. 
Partap Singh, A. I. R. 1932 Lah. 173 (1), 
and Mannasao Kalesar Bani v. Eambharosa, 
Juiar, A. 1. R. 1934 Nag. 282 (2). A decision 
reported in Krishna Chandra Dasv. Jotindra 
Nath Porialand another, A. I. R. 1929 Cal. 
199 (3), he admits to be against him 
but that decision, he urges, shculd not be 
followed 
E ‘The learned Counsel for the opposite 
parties relies on this Calcutta decision. 
His argument is that the modes of proof 
mentioned in s. 49 of the Provincial Insol- 
vency Act are not exhaustive, and that 
the mention of this- debt and decree by 
the Insolvent in his petition can be regard- 
ed as sufficient proof of them. He refers 
to the definition of the word ‘proof’ given 
10 8. 3 of the Evidence Act. 

In our opinicn the provisions of s. 33 (1) 
of the Provinc'al Insolvency Act make 
proof of debts obligatory, after the passing 
of an order of adjudication, upon creditors 
who desire to have their claims considered. 
The modes of proof mentioned in s. 49 
of the Act are, of course, not exhaustive 
but the fact remains that some form of 
proof must be supplied by a creditor who 
wishes to have his debt considered and with 
all respect we cannot agree with the view 
that was taken in the Calcutta case above 
referred to. We agree with what wus said 
by the learned Judge of the Nagpur Court 


(1) A I R 1932 Lah. 173; 135 Ind. Cas. 194: Ind. Rul 
Oe TE BAS a tna Om) sth 02 N 
. 282; 15 ; : ; 
WPAN Te iok ag 153 Ind. Oas.j 533;7R N 
IR 1929 Cal. 159; 114 Ind. Oas. 415; 48O LJ 
574; Ind, Rul, (1929) Cal. 239, 
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towards the end of his judgment in 
the case referred to, above. His . word 


were : 

“I would again affirm that a mere admission of 
the debt due on the bond by the debtor in his 
petition for adjudication would not amount to 
proof under the Insolvency Act and therefore 
ye not save limitation under s. 78 (2) of 
the Act.” 


The result is that we take the view 
that the debt in question was provable 
under the Act, but was not, in fact, 
proved, so that in view of the proviso to 
8. 78 of the Insolvency Act, the period 
from the date of the order of adjudication 
to the date of the order of annulment can- 
not, in the present case, be excluded for 
the purposes of limitation. If that period 
is not excluded, the execution application 
of September 13, 1935, was beyond time, 
and consequently the application of Novem- 
ber 20. 1935, was also time-barred. 

We, therefore, allow this appeal. The 
result is thatthe last-mentioned execution 
application must stand dismissed as time- 
barred. The appellant is allowed his costs 
here and in the Courts helow. 


D. - Appeal allowed. 


LAHORE HIGH COURT 
Miscellaneous First Appeal No. 144 of 1936 
- October 27, 1936 
Jat DAL J. 
KANSHI RAM—Dezstor-INso.tvent— 
APPELLANT a 
VETSUS 
HARE RAM AND OTAERS— REDITORS— 
RESPONDENTS 

Provincial Insolvency Act (V of 1920), ss. 28 (4), 44 
(2), 75 13)—Order of discharge — Right of Oficial 
Receiver to deal with property which vests in him— 
Whether ceases—Leave to appeal—Application for 
leave accompanying memorandum of appeal—Admis- 
sion of appeal by Motion Bench—Whether amounts to 
grant of leave. - 

On an order of discharge so far asthe-debts due 
from the insolvent at the time of the order of ad- 
judication are concerned, he is released from them. 
But the power of the Official Receiver to deal with the 

“property which vests in him at the time of the order 
of discharge does not cease with the passing of the 
order of discharge. . P. P. L, Firm v. 
C. A, P. O. Firm (1), relied on. 

Where along with the memorandum of appeal, an 
application for leave to appeal is presented and the 
appeal admitted by the Motion Bench, the admission 
of the appeal amounts to grant of leave to ap- 


eal, 
i Mise. F. A. from an order of the District 
Judge, Shahpur, dated March 31, 1936. 
Mr. Nand Lal, for the Appellant. 
Mr. Tek Chand, for the Respondents, 
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Judgment.—Kanshi Ram, appellant, 

' Was adjudicated insolvent and his estate 
vested in the Official Receiver. He made 

an application for discharge and in suit of 

the objection cf one of the creditors, the 
application was granted and he was granted 
an absolute discharge. . This application 
was granted after consideration of the 

‘report of the Official Receiver who had 
stated that : 

, _. The assets ofthe insolvent have beer completely 
disposed of and the creditors who had their debts 
scheduled have been paid off at the rate of annas 2 

odd per rupee." 

It appears, however, that before the order 
of discharge was passed, in fact a few 
months before it, an uncle of the insolvent 
had died leaving some - property and that 
property had devolved by inheritance upon 

Kanshi Ram, insolvent. It seems that the 

Official Receiver and thé creditors were not 

aware Of this fact and in any case they 

were not aware thatthe property of the 
uncle which devolved upon Kanshi Ram 
vested inthe Official Receiver under s., 28 

(4), Provincial Insolvency Act, which is 

that : 


“All property which is acquired by or devnlves on 
the insolvent after the date of an order of adjudica- 
tion and before his discharge shall forthwith vest 
in the Court or Receiver and the provisions of sub- 
8. (2) shall apply in respect thereof.” 


Subsequently,. however, after the order 
.. of discharge had been passed, it was dis- 

covered that the property inherited by. Kan- 
shi Ram from his uncle should have been 
disposed of by the Official Receiver in: the 
insolvency proceedings, Consequently, one 
of the creditors made an application that 
the property in dispute should be disposed. 
of by the Official Receiver in satisfaction of 
the scheduled debts. In spite of the ob jection 
of Kanshi Ram, the learned District J udge 
has directed that the property vests in the 
Official Keceiver and should be disposed of 
by him in the insolvency proceedings. 
Against this order, this appeal has been 
preferred by Kanshi Ram. A preliminary 
objection is taken by the respondents’ 
learned Counsel that this appealis not 
competent because no permission was ob- 
tained by the appellant either from the 
District Judge or from this Court under s. 75 
sub-s. (3), Provincial Insolvency Acte. It 
appears, however, that with the memoran- 
dum of appeal an application for leave to 
appeal was presented in this Court by the 
appellant and at tke end of the grounds of 
appeal it was stated thatif this Court did 
not grant that application, the memorandum 
of appeal be deemed to be a petition for 
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revision. The appeal wasadmitted by a 
Motion Bench. It must, therefore, be as- 
sumed that leaveto appeal was granted to 
the appellant by this Court. The prelimi- 
nary objection is overruled. 

On the merits, no decided case applicable 
tothe facts of this case has been cited by 
either party. The question, therefore, turns 
on the interpretation to be placed on ss. 25, 
(4) and 41 (2,, Provincial Insolvency Act 
andthe effect of both on the properly in 
dispute. I have already stated what s. 28 
(4)is Section 44 (2) provides that except 
as otherwise provided by sub-s. (1) an order 
of discharge shall release the insolvent from 
all debts provable under this Act. Sub-s. 
(1) gives alist of debts from which an or- 
der of discharge should not be deemed to 
release the insolvent. None of the debts 
in. question fall under sub-s, (1), The only 
question, therefore, is whether sub-s. (2), 
s. 44 has the effect of divesting the Official 
Receiver of tte property which vests in 
him under s. 28 (4), or whether the object of 
the secticn is merely to protect the debtor 
after an order of discharge with regard 
to property which he may acquire after the 
order of discharge and kis- person. There 
can be no doubt that so far as the debts 
due from the insolvent at the time of the 
order of adjudication are concerned, he is 
released from them. But the question is 
whether the power of the Official Receiver 
to deal with the property which vesis in 
him also ceases. There is no provision of 
law .which supports the contention of the 
appellant in this respect. On the other hand 
there are cases in which in spite of the order 
of discharge, the Official Receiver must 
continue to deal. withthe property which 
vests in him and to distribute the proceeds. 
thereof among the creditors. Such a case 
is illustrated by the case reported in K. P. 
S. P. P. L, Firm v.C. A. P, © Firm (1). 
Another instance is where within the time 
fixed for the “application for discharge the 
whole of the property of the insolvent has 
not been sold by the Official Receiver but 
the insolvent has placed the whole of his 
estate at bis disposal and the Court grants 
him an absolue discharge. In such a case 
it cannot be contended reasonably that the 
Official Receiver is not entitled to deal with 
the properly. 

“oR only difficulty in this case is the re- 
port of the Official Receiver on which the 

District Judge granted the order of dis- 
charge. The report was that the insolvent’s 


9) 7 R 126,117 Ind, Cas, 582; A I R 1929 Rang, 
168, ; 
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assets had been completely disposed of. 
_ This shows that the Official Receiver did 
not consider that any more assets of the 
Insolvent remained vested in him and were 
to be disposed of by him, This report was 
obviously made undera misapprehension 
and does nut alter the fact that the assets 
of the insolvent which devolved upon him 
onthe death of his uncle vested in the 
Official Receiver and were saleable by him 
in the insolvency proceedings. In my 
opinion, therefore, the report of the Official 
Receiver dces not affect the question and 
s. 44 (2) does not in any way, take away the 
right of the Official Receiver to deal with 
the assets which vested in him at the time 
of the order of discharge. The order of the 
learned District Judge is, therefore, correct 
on the merits and I dismiss this appeal ; 
but the Official Receiver was apparently 
negligent in the matter and I decline to 
make any order of costs of this appeal in 
his favour. 

N. Appeul dismissed. 


Baere ae 


NAGPUR HIGH COURT 
Civil Revision Application No. 561 of 1934 
February 1, 1937 
` FOLLOOK, J. . 
RAGHUNATH. NARAYAN BOKHARE— 
DEFENDANT—APPLICANT 


7 VETSUS 
KRISHNARAO AND OTAERS=— 


Opposite Party 
Civil Procedure Code (Act V of 1908), O. XXXIV, 
r. 5— Right to redeem, if exists until confirmation 
of sale—Suit on mortgage—Vendee of part of 
mortgaged prorerty depositing decretal amount before 
sale—Vendee, tf becomes subrogated to rights of mort- 
gagee-—Transfer of Property Act (IV of 1882), 


s, 60. . 
, Order XXXIV, r.5 of the Civil Procedure Code, 
&s amended in 1929, makes it clear, that the right 
to redeem exists until the sale has been confirmed, 
A decree for sale does not extinguish the equity of 
redemption until the sale is confirmed. Where, 
therefore, the vendee of part of -the mortgaged 
property (who becumes entitled to redeem under-s. 92, 
ransfer of Property Act) deposits the entire amount 
due under the mortgage decree before the gale takes 
place,‘ he becomes subrogated to the rights of the 
mortgagee so far asto the sale of the mortgaged 
property, as at that time the Court deosnot become 
Juncus officio because it still has power on the ap- 
plication of the defendant to pass a final decree in 
the terms stated in O. XXXIV, r. 5 (1). 

C. Rev. App. of the order of the Court 
of the Additional District Judge, Chanda, 
dated August 13, 1934, in Civil Appeal 
No. 18-A of 1934. 
© Mr. VY. V. Kelkar, for the Applicant. 

Messrs. E. M. Joshi and B. R. Mandlekar, 
- . Non-Applicants, 
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Order.—Janku and Radhu mortgaged 
certain property and subsequently sold part 
of the mortgaged property to Raghunath. 
Ina suit brought agsinst Janku, Radhu’ 
and Raghunath to enforce this mortgage 
there was a preliminary decree for sale on 
December 12, 1930, and a final decree for 
sale on October 10, 1931. Before the sale 
took place, the entire amount due under 
the decree was depcsited in Court by 
Raghunath on November 7, 1923. Shortly 
afterwards he applied to be substituted 
as decree-holder in place cf the mortgagee 
whose place he claimed to have acquired 


by subrogation. That application was 
rejected. Hence this application for 
revision. 


Section 60 of the Transfer of Property 
Act, gives the mortgagor the right to 
redeem on payment or tender of the mort- 
gage money at any time after the principal 
money has become due, provided that this 
right has not been extinguished by act 
of the parties or by a decree of a Court. 
Section 92 of that Act provides that any 
of the persons referred to ins. 91 (other 
than the mortgagor) and any co-mortgagor 
shall, on redeeming property subject to 
the mortgage, have, so far as regards 
redemption, foreclosure or sale of such 


` property, the same rights as the mortgagee 


whose morigage he redeems may have 
against the mortgagor or any other mort- . 
gagee. The persons referred to in 8,91 
include any person who has an interest 
in the property mortgaged. Raghunath 
was, therefore, entitled to redeem the 
mortgaged property under s. 92, and by 
redeeming he acquired the rights of the 
mortgagee so far as egards the sale of 
the mortgaged property. It has, kowever, 
been contended that the decree had been 
extinguished by the payment into Court 
of the decretal amount and that, therefore, 
the 1ight to rcdeem had ceased. to exist. 
This depends on whether the right con- 
ferred by s 60 had been extinguished by 
act of the parties or by a decree of the 
Court. It has been suggested that it had 
been extinguished by the decree of the 
Court. New O. XXRIV,r. 5 of the Civil 
Prccedure Code, as amended in 1929, makes 
it clear, I think, that the right to redeem 
exists until the sale has been contiimed. 
If, at any time before the sale or con- 
firmation of the sale the defendant 
pays into Court all amcunts due from 
him, the Court shall, on application’ made 
by the defendant, pass a final decree 
ordering the plaintif to-deliver up the 
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- documents, and, if necessary, ordering him 
to re-transfer all the mortgaged property, 
and, if necessary, to put the defendant in 
possessiod. As stated in Mulla’s Com- 
mentary on the Civil Procedure Code ‘at 
page 1002 of the 10th edition, this rule, as 
now amended, makes it clear that.a decree 
for sale does not extinguish the equity of 
redemption until the sale is confirmed-see 
also the comments in Mulle’s Transfer of 
Property Act at page 335 of the 2ad 
edition, . 

It, therefore, follows that when Raghu- 
nath paid the amount into Court the right 
to redeem still existed, that the mortgage 
was thereby. redeemed, and that Reghu- 
nath became subrogated to the rights of 
the mortgagee sofar as tothe sale of the 
mortgaged property. The Court had not 
become functus officio, as the learned Addi- 
tional District Judge thought, because it 
still had power on the application of the 
defendant to pass a final decree in the 
terms stated in O. XXXIV, r. 5(1). The 
` decisions before 1929, when O. XXXIV, 
r. 3, was amended, are no longer a safe 
guide. E l 

The application for revision is, therefore, 
allowed with cosis, and Raghunath will 
be substituted as the decree-holder in 
place of the original decree-holder. Only 


one set of COounsel’s fee is allowed: 
Couusel's fee Rs. 15. 


N. ; Application allowed. 
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_ PATNA HIGH COURT 
Civil Appeal No. 1302 of 1933 
May 6, 1937 
DHAVLE AND VARMA, JJ. 
PHUL MOHAMMAD KHAN AND ANOTHER—~ 
DEFENDANTS—ÅPPELLANTS 
l versus 

Qazi KUTUBUDDIN—Pratntirr AND 
ANOTOER— DEFENDANT— RESPONDENTS 

Muhammadan Law—Pre-emption—Right of, with 
regard to mokarrari'or raiyati interest—Such lands 
transferred along with sale of tauzis—Held, pre- 
~ emption tn respect of milkiat rights is only main- 
tatnable. . 

Where along with the sale of. certain tauzis some 
mokarrart as well as ratyati lands are transferred 
by’ the sametransaction, a suit for pre-emption in 
respect.of milkiat rights only is maintainable, there 
cannot be any rightof pre-emption with regard to 
a mokarrart or raiyati interest. 

[Case-law discussed. | : 

C. “A. trom the appellate decree of 
the .Sub-Judge, Arrah, dated May 24, 
1333, E 
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Messrs. Muhammad Hasan Janand Syed 
Hassan, for the Appellants. 

Mr. K. Hasnain and Qazi 
Hassan, for the Respondents. ` 

Varma, J.—This second appeal arises 
out of a suit for pre-emption filed by the 
plaintiff which was dismissed by the trial 
Court, but partly decreed by the lower 
Appellate Court. The defendants have 
come up in appeal before us. The facts 
out of which this appeal arises are as 
follows: The plaintiff's case is that he 
and defendant No. 3 are full brothers but 
they are on bad terms. Defendant No. 3 
sold his properties to defendants Nos. 1l 
and 2 under a kebala dated January 22,’ 
1930, without the knowledge of the plaintiff. 
He learnt of this on January 26, 1930, at 
2 a. M. in the night at Gaya. As soon 
as he learnt of the sale, he performed the 
ceremony of talab-2-mowasibat saying that 
he had ashare and right of pre-emption in 
Kazipura Tauzi No. 1437 joint and sepa- 
rate account No. 1 and in Bhojpur Jadid 
Tauzi No. 1296, he was claiming pre-emp- 
tion and was ready to pay the price men- 
tioned in the kebala in respect of the 
shares claimed. He started that very day 
and reached Dumraon that very noon. 
From there he went to Kazipura and in 
the presence of respectable persons per- 
formed the ceremony of talab-t-ishhad 
saying that he had a sharein these two 
tauzis and so he had a right to pre-empt. 
He also informed the. people there that he 
had already performed the ceremony. of 
From there he went 
to Bhojpur and performed the ceremony 
of talab-i-ishhad. After performing these 
ceremonies he offered the price of the 
shares to defendanis Nos. 1 and 2, but they 
refused and therefore the plaintiff filed the 
suit. It appears that along with the sale 
of these two tauzis some mokarrari as well 
as raiyati lands were transferred by the 
same transaction. The plaintiff claimed 
right to preempt in regard to the milkiat 
rights only. Defendant No. 3 did not appear 
to contest the suit but defendante Nos. 1 and 
9 fled written statement. They denied 
many of the allegations made in the plaint 
and said that the two ceremonies of talab-i- 
mowasibat and talab-7-ishhad were never 
performed and also raised the questi.: 
that the plaintiff was not entitled fo pr - 
empt in regard toa part of the properties 
solid. ‘These were their chief contentions 
apart from. the usual questions of estoppel 

d limitations > ` o 
The trial’ Court held that the cere- 
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monies were not performed. It further 
held that as the ceremonies were not per- 
formed with regard to all the properties 
transferred, the plaintiff could not be said 
to have performed the ceremonies in 
accordance with Jaw. On these findings 
the trial Court dismissed the suit of the 
plaintif. The lower Appellate Court, how- 
ever, believed the evidence of the plaintiff 
and held that the ceremonies were per- 
formed as alleged br him. 

The next quesltien for determination 
was whether the plaintiffs suit was main- 
tainable. In the course of argument it 
was stated before the lower Appellate 
Court that the plaintiff would have a 
right to preempt fora proprietary interest 
only if it was found that a right of pre emp- 
tion did not accrue on transfer of raiyati 
lands. The lower Appellate Court referred 
to Chap. XXVIII of Ameer Ali's Muham- 
madan Law, Mohammad Jamil v. Khub 
Lal (1) and Dhirakashan Singh v. Triloki 
Prasad Singh (2) and held that the plaintiff 
was not entitled to pre-empt with regard to 
the raiyati lands. That being so, the plan- 
tiff’s suit was maintainable in respect of such 
properties only in respect of which the 
right of pre emption accrued. The lower 
Appellate Oourt ordered that if the 
plaintiff deposited Rs. 1,700 within a period 
of three months to the credit of defendants 
Nos. 1 and 2, a decree for possession of 
the property in suit would be finally 
passed in his favour; and if he deposited 
only Rs. 1,100, a decfee declaring his right 


to’ possession would be passed but he- 


would not be able to get possession until 
he deposited Rs, 550 more and in case he 
made no deposit at all within the time 
allowed the plaintiff's suit would stand 
dismissed. I may noie here that Rs. 550 
represented the plaintiff's share of the 
encumbrances on the properties in suit 
after their purchase. 

Mr, Hasan Jan appearing on behalf of 
the appellants attacks the judgment of the 
lower Appellate Court in the following 
manner. He urges that the pre-emptor 
must pre-empt with regard to the whole 
of the property transferred by the sale 
and as in this case the pre-emption was 
with regard to mtlkiat properties only and 
not with regard to the mokarrari and 
Pee interests, the present suit must 
ail. 


(1) A IR 192] Pat. 164; 58 Ind. Cas. 534: 5P LI 
740; 2 P L T 138; (1921) Pat. 130. 
5 a IR 1923 Pat, 217; 71 Ind, Oas.4 318; (1923) 
. Pat. 22. 
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In this High Court it has been held in 
a number of decisions that there can be 
no pre-emption with regard to a mokar- 
rari or raiyati interest, the earliest decision 
being the case in Muhammad Jamil v Khub 
Lal (lı decided in 1920, where it was held 
that the doctrine of pre-emption applies 
only to the sale of the proprietary interest 
and therefore does not apply to the sale of 
the mokarrari interest. One of the argu- 
ments edvanced in that case was that the 
right of pre-emption extended even to the 
mokarrari lease that was vended in that 
case. Sultan Ahmed, J. relying upon the 
cases in Moorooly Ram v. Baboo Huree 
Ram (3), Boboo Ram Golam Singh v Nur- 
singh Sahay (4) and Dewanutulla v. 
Kazemmolla (5) held that this objection was 
untenable. Mr. Hasan Jan has taken us 


_through these cases with the object of 


showing that there was no authority for 
the proposition of law laid down in 
Muhammad Jamil v. Khub Lal (1). The 
case in Moorooly Ram v. Baboo Huree Ram 
(3) was acase in which the question before 
the Court was whether a lease in perpetuity 
with a rent reserved amounted to a sale. 
Their Lordships held that itdid not and 
as pre-emption applied only to sales, there- 
fore a lease in perpetuity could not be the 
subject of pre-emption. 

In Baboo Ram “Golam Singh v. Nursingh 
Sahay (4) the plaintiff sued the defendants 
to recover possession by determination of 
rigLt and for registration of his name in 
the milkiat and malgoonzar's column of the 
Government record jointly with the name 
of Khookum Singh the recorded proprietor, 
in respect of a certain share in a particular 
tauzi on the ground of a right of pre- 
emption as a partner in the property sold. 
In the plaint it was alleged that defendant: 
No. 2 had, without the plaintiff's know- 
ledge, sold her mokarrari right, and de- 
fendant No. 1 his milkiat or proprietary 
right, to the same defendant, that is de- 
fendant No. 4, who is a stranger to the 
parties under a deed of sale dated Janu- 
ary 26, 1874. Getting information of it, 
he performed the various ceremonies con- 
nected with pre-emption. The defendants 
contested the suit and in his written state 
ment defendant No. 4 alleged that he had 
purchased the mokarrari and milkiat rights 
of two different persons; that according 
to the law of pre-emption no claim for 
pre-emption could be valid in respect of a 

(3) 8 W R106. 


(4) 25 W R 43. 
(5) 15 O 184, 
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mokarrart property and therefore the 
claim of the plaintiff with reference to the 
mokarrart property must be dismissed. 
There were other points taken in the 
written statement with which we are not 
concerned, Of the points discussed before 
the lower Court in that case, one was 
whether with regard to the mokarrari a 
claim for pre-emption could be allowed by 
the Muhammadan Law, and if not, whether 
the Oourt had jurisdiction. The lower 
Court had held that there was no. right of 
pre-emption with regard to a mokarrari 
interest. It was argued before the High 
Court that the learned Judge was wrong 
in holding that under the Muhammadan Law 
a claim to the mokarrari by right of pre- 
emption would not lie. The other points 
urged before it do not affect the case in 
hand. While dealing with the first point 
their Lordships observed : 

“Now the plaintiff comes into Court claiming 
the right of pre-emption on the ground that he 
is a partner in the-property of the land sold. Gan 
it be said that he is a partnerin the mokarrari? 
‘And if the plaintiff, as a partner inthe milkiat, 
can interfere in the sale of the mokarrart right 
by the mokarraridar, on.the ground that he is 
partoer in the property sold, it follows that the 
mokarraridar can also interfere in the exercise of 
his rights by the proprietor in selling his propriet- 
ary right; but this, the Pleader for the appellant 
admits, the mokarraridar cannot ` do.” > 

They referred to the case reported in 
Moorooly Kam v. Bibso Huree’ Ram (8) 
with: approval and tinally agreed with the 
finding of the lower Court that the plain- 
tiff ‘was’ not entitled to claim the right of 
pre-emption with regard to the mokarrari 
right, Mr. Hasan Jan urges that the re» 
marks of their Lordships at p. 44* in 
Baboo Ram Golam Singh v. Mursingh Sahay 
(4) do not support the proposition of law 
laid down in Muhammad Jamil v. Khub 
Lal (1). I cannot accept this contention. 
There also it appears from the facts that 
defendant No. 2 sold her mokarrari right 
and the plaintiff as a partner in-the pro- 
prietary right wanted to claim pre-emption 
‘ and this was, for the reasons given by 
their Lordships, held to be untenable. In 
Dewunutulla v. Kazemmolla (5) the facts 
were as follows: The plaintiff and defend- 
ant No, 1 were joint proprietors of a certain 
mokarrart tenure. Defendant No. 1 granted 
a sub-lease in perpetuity of his share. 
The plaintiff wanted to enforce his right 
of pre-empiion. . Their Lordships referr. 


ing to the cases in Moorooly Ram v. Baboo 


Huree Ram (3) and Baboo Rim Golam 
Singh v. Nursingh Sahay: (4) held that the 
* Page of 25 W, R.—[Ed, 
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grant of a permanent lease does not give ris® 
to the right of pre-emption. Their Lord- 
shins did not express any opinion on the 
question whether the parties being merely 
lessess in perpetuity had such a milkiat 
in the property as would entitle either 
of them to claim the right of pree 
eniption. 

Mr. Hasan Jan next refers to Vol. 3, 
Chap. If, Book 38 at p. 558 of Grady's 
Edition of Hamilton’s Hedaya and says 
that pre-emption relates to immovable 
property whether they are capable of 
division or not, and from this he concludes 
that as the mokarrari land sold in this 
case is an immovable property, the law of 
pre-emption applies, He further. urges 
that the term milkiat may have a 
technical meaning now, but it means 
landed property, revenue or rent-free 
property. To this Mr. Khursaid Hasnain 
replies that in early times only full 
ownership was contemplated by the 
Muhammadan Legislators and the Hedaya 
refers to proprietary interest only. For 
the latter statement, Mr. Khursaid 
Hasnain relied on the case in Gobind 
Dayal v. Inayatullah (6), at p. 799* where 
Mahmood, J., gives the definition of pre-em- 
ption in the foilowing terms :- 

“Pre-emption is a right which the 
certain immovable property possesses, as such, 
for the quiet enjoymant of that immovable 
property, to obtain, in substitution for the buyer, 
proprietary passeszion of certain other immova- 
ble property, not his own, on such terms as 
those on which such latter immovable  puioperty 
is sold to another person.” 

He next relied on the case in Sakina Bibi 
v. Amiran (7), at p. 477, where Mahmood, J. - 
says thatin the pre-emptive tenement (the 
tenement by the ownership of which the 
pr-emptor wants to exercise his right of 
pre-emption), the pre-emptor - should have 
vested ownership and not mere expec- 
tancy of inheritance or a Yreversionary 
right or any other kind of contingent 
right, or any interest which falls short of 
full ownership. The learned Advocate 
refers to another authority, viz., Baillie’s 
Muhammadan Law, Book 7, Chap. I at p. 478 


and urges that : 
“When it is said that akar are proper objects of 
the right of pre-emption, it is by virtue of a right 
of milk or ownership that they are s>, and one 
of the conditions mentioned in the early parts of 
the chapter is that the thing suld must be akar, 
or what comes within the meaning of it, whether 


(6) 7 A 775; A W N 1885, 228. 
(7) 10 A472; A WN 1888, 177, 


*Pago of 7 A.—| Ed. 
+Page of 10 A.—[Ed.] . 
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the akar be divisible or indivisible, as a bath or 
well or a small house or a mill or road.” 

In Biv Saran Lals book on the Law of 
Pre-emption, the various definitions of 
akar: have been collected together in 
Chap. II at p.64. Aecording to Fata. Al 
(Vol. 3, p. 605) the strict meaning of the 
word akar is “a space covered with build- 
ings so that properly speaking the term 
is not applicable to a zuyut ; but accord- 
ing to the Kifayah (Vol. 4, p. 940) and the 
Tnayah (Vol. 4, p. 263), akar in the sense 
in which it is liable to pre-emption 
includes zuyut. According to Freytag, zuyut 
is a field, whether arable or pasture (Baillie, 
Vol. I, p. 472). 

In our own High Court in Bibi Saleha 
v. Amiruddin (8, it was held that a 
mukarraridar holding under a co-sharer had 
no right to preempt as against another 
co-sharer and as a mukarraridar could not 
claim pre-emption, the co-sharer on the 
doctrine of reciprocity, which is well 
understood in the Muhammadan Law, could 
not claim pre-emption against the mukar- 
raridar. This case relied on Muhammad Ja- 
mil v. Khub Lal (1), and explained the case 
in Katyayani Deri v, Udoy Kumar Das 9) 
and kam Bali Singh v. Jagakdat Singh, 
89 Ind. Cas. 421 (10). In Dhirkashan 
Singh v. Triloki Prasad (2), Das, J. deli- 
vered the judgment of the Court and held 
that there was no right of pre-emption with 
tregard to the mokarrari land. In Chariter 
Dusadh v. Bhagwati Pandey (11), the ques- 
tion was whether the right of pre-emption. 
could be exercised in respect of a birit land 
-It was held that the definition of proprietor 
in the Bengal Tenancy Act did not include 
all kinds of proprietorship and that the 
fact that the biritdar is treated as a 
tenant in the Record of Rights is not 
incompatible with the conception of his 
owhership of the land. From this it is 
clear that their Lordships relied upon the 
proposition that the full owner of a prop- 
erty has a right to preemption but not a 
person whois in the’ possession of a right 
_ falling short cf it. Therefore, relying 
upon the various decisions of cur own 
High Court, [ am of opinion that the 
Court below was right in holding that 
there could not be any right of pre- 


(8) 8 Pat. 251; 117 Ind. Cas &85; A I R1929 Pat. 
214; 11 P LT 24; Ind. Rul. (1929) Pat. 465. 

(9) 52 O 417; 88 Ind, Cas. 110; A I R1995 PO 
97; 521A 160; 23A LJ 751; LR6 A P C) 140; 30 
io saI To 1 

} nd. Cas. 421; A IR 1925 Oudh 624; 
WN a fe O a s ee 

(11) 15 796; 152 Tnd. Cas. 983; AIR 1934 

Pat, 596; 7 RP 219. 
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emption with regard to a mokarrari or. 
raiyati interest. I would, therefore, dismiss 
the appeal with ccsts. 


_Dhavle, J.—I agree. 
D. : Appeal dismissed. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 586 of 1936 
October 19, 1936 
Jat Lat, J. 

ANANT RAM— PLAINTIFF — 
APPELLANT 
VETSUS 


u 
SMALL TOWN COMMITTEE, 


PUNDRI DEFENDANT —RBSPONDENT 

Punjab Municipal Act (III of 1911), ss. 172, 232—. 
Plaintiff allowed by Committee to retain projections 
—Deputy Commissioner advising Committee to 
order demolition—Committee having projections de- 
molished—Held, order to demolish was not proper. 

The plaintifi was allowed to retain certain pro- 
jections in front of his shops but the Deputy Oom- 
missioner afterwards advised the Municipal Com- 
mittee to issue order for their demolition and 
on receipt of this communication from the Deputy. 
Commissioner, the Committee ordered the plaintiff to 
demolish the entire projection, and on his failure to 
comply with this notices, had the projection demo- 
lished : ; 

Held, that the position of the projections was 
such that it was desirable that the plaintiff should get 
permission to retain them. The projections would be 
in line with the projections in front of the adjoin- 
ing shops. The street in front of the shops was 
comparatively wideand there could be no injury to 
the Committee if the projections were retained On 
the other hand, the injury tothe plaintiff would be 
considerable if the projections were demolished. 
Moreover, the Committee having sanctioned them was 
not entitled to require their demolition Even if 
the action of the Deputy Oommissioner beheld to 
be tantamount to revocation of the sanction of the 
Committee, the projections could not be removed. 
Misri Muhammad Hussain v. Municipal Committee, 
Sialkot (1), relied on. ; 

S. O. A. from the decree of the Additional 
District Judge, Karnal, dated February. 26, 


1936. 

Mr. Shamair Chand, for the Appellant. 

Dr. Khalifa Shuja-ud- Din, for the Respon- 
dent. 

Judgment.—This second appeal is by 
the plaintif. He instituted’ a suit against. 
the Small Town Committee of Pundri in. 
the Karna] District praying. for an order 
against the defendant to re-build the pro- 
jections in front of his shops which accord- 
ing tohim had been illegally demolished 
by the defendant and an injunction to res- 
train the defendant from demolishing the 
same again and for recovery of Rs. 100 as 
damages. The trial- Court decreed the 
suit sofar as an Injunction. with regard 
to the projections is concerned, but only to 
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the extent of a width of 2’ and 3". The 
remaining suit including the suit for 
damages was dismissed. On appeal, the 
learned Additional District Judge has held 
that the proper order to pass was one for 
damages in lieu of an injunction and award- 
ed adecree for Rs. 50 as damages against 
the defendant to the plaintiff. 

The facts. are these: The plaintiff-appel- 
lant is the owner of three shops A, B 
and Cin Pundri as shown on the map 
Ex. P-1. Heis-also the owner of a haveli 
in the same town: and there was a dispute 


between the parties about the projection. 


in front of that haveli also, but there is no 
dispute about it before me now. The only 
dispute is about the three shops. It appears 
that the appellant constructed some pro- 
jections in front of his three shops and a 
notice was issued to him’ by the Small 
Town C.mmittee of Pundri to demolish 
these projections. The appellant stated 
in replythat he had merely re-built the 
existing projections. Upon this an enquiry 
was held by a member of the Committee 
at the instance of the Committee and the 
appellant was allowed toretain a projection 
2? and 3" wide along the frontage of the 
shops. He was directed to demolish the 
projection so far as it exceeded that width. 
In the meantime the Deputy Commissioner 
wrote to the Small Town Committee pointing 
out tothem that they had shown great 
weakness inallowing the plaintiff toretain 
the projecticns which he had constructed 
without permission of the Committee. It 
is contended ‘on behalf of the respondent 
before me that the Deputy Commissioner 
did not suspend or cancel the notice of 
the Committee but merely advised the 
Committee to enforce its original notice. 
The appellant's Counsel is prepared to ac- 
cept this position. The fact remains that 
on receipt of this communication from the 
Deputy Commissioner the Committee 
ordered the appellant to demolish the entire 
projection, and on his failure to comply with 
this.notice, Had the projection demolished. 
Itis contended on behalf of the appellant 
that this action of the Committee was 
illegal. 

Itis urged in the first. instance that 
the projection tothe extent of a width 
of 2' and 3” was an older projection and the 
appellant merely reconstructed it and that 
the Committee was not entitled to direct 
him to demolish the . same without frst 
tendering com pensation to him. An exa- 
Mination of the plan shows that. this 
alle gation of the plaintiffis correct. All 
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the shops in the vicinity have 4 projection 
of 2'and 3” and it is unbelievable that the 
plaintiff's three shops did not have a 
similar projeciion and that there was a 
gap in frontthereof. The learned District 
Judge has also found that the Committee 
sanctioned this projection and was not 
competent. afterwards to revoke the ganc- 
tion. But the learned District Judge has 
held. that an injunction should not be 
granted. against the Committee and that 
the proper order to pass is one of damages 
in lieu of an_ injunction. In view of 
all the circumstances, I donot agree with 
this conclusion. AsI have already stated 
the position of the projections is such that 
itis desirable that the plaintiff should get 
permission to retain them. The projections 
will bein line with the projections in front 
of the adjoining shops. The street in front 
of the shops is comparatively wide and 
there can be no injury tothe Committee 
if the projections are retained. On the other 
hand, the injury to the plaintiff-appellant 
will be considerable if the projections 
are demolished. Moreover, the Committee 
having sanctioned them, was not entitled to 
require their demolition. Even if the action of 
the Deputy Commissioner be held to be tanta- 
mount to revocation of the sanction of the 
Committee the projections could not be 
removed. This was the view taken by 
Coldstream, J, in (S. A. No. 2326 of 1°35), 
Misri Muhammad Hussain v. Municipal 
Committee Sialkot (1). In my opinion, 
therefore, the conclusion of the learned 
trial Judge is correct. 

[accept this appeal, setaside the decree 
of the learned District Judge and restore 
the decree of thetrial Judge but leave the 
parties to bear their own costs throughout. 
The cross-objections were not pressed and 
are dismissed. No order as to costs. 

Appeal allowed. 


N. ; p 
(1) 38 PL R 897; A IR 1936 Lah. 689; 165 Ind. 
Oas. 856; 9 R L 311. 
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OUDH HIGH COURT 
Civil Application No 110 of 1935 
September 15, 1937 

SMITS, J. 

GAJADHAR AND OTHBRS—P LAINTIFR8 

. ~ APPLICANTS 
. veETSUS 

UMA DUTTA AND oTHERS—DEFBNDANTS 
—Opposite Party 

Civil Procedure Code (Act V of 1908), 0. V, r. 20 
(2), O. IX, r. 13—Substituted service by order of 
Court by publication in newspaper— Whether due 
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service within meaning of Limitation Act (IX of 
1908), Sch. T, Art. 164—Iix parte decree against 
some defendanits—Some appealing — One defendant 
neither appealing nor made pro forma respondent— 
Whether can apply, after appellate decree, under 
O. IX,r. 13, to set aside ex parte decree. 

Service substituted by order of the Court shall 
be as effectual as if it had been made on the defend- 
ant personally, but, it does not follow that sub- 
stituted service is necessarily due service, within 
the meaning of Art. 164, Limitation Act, the 
adequacy of which can never be contested by the 

arty concerned. 

Substituted service was directed to be made for 
the hearing of the suit by means of a publication in 
the “Pioneer,” and the notice was published in an 
issue of that paper : 

Held, onthe facts of the case that the service was 
not due service within the meaning of Art. 164, 
Limitation Act. Thakur Prasad v. Lala Barati Lal 
(1), distinguished. Shariba Beeby v. Abdul Salam 
(2), held overruled by Gynammal v. Abdul Hussain 
Sahib (3), Ram Bharose v. Ganga Singh (4), 
relied on, 

Where ina redemption suit an ex parte preliminary 
decree is passed and some of the defendants appeal 
against the decree, the ex parte decree does not merge 
in the appellate decree, so far as the defendant, who 
has neither appealed from ex parte decree nor is 
made pro forma respondent to the appeal, is 
concerned; consequently the ex parte decree azainst 
such defendant can be set aside on his application 
ander O. 1X, r. 13, Oivil Procedure Code, to the 
QOourt which passed the decree even when the appli- 
cation is made after the passing of the appellate 
decree. Mahabali Pershad v. Balbhadar Singh (5), 
and Girdhari Lal v. Deputy Commissioner, Gonda (6), 
distinguished. Gajrat Mati Tiwarin v. Swami 
Nath Rai (7), Raghunandan Chaube v. Bhuwal 
Tewari (8', applied. 

©. App. for revision of the order. of the 
Munsif, R.e Bareli, dated September 23. 


1935. 
Mr. S D. Chaurasia, for the Applicants. 
Mr. P. N. Chaudhri, for Opposite 

Party No. 1. 

Order.—This is an application in revision 
against an order pressed by the learned 
Munsif of Rae Bareli, by which he set aside 
an ex parte decree which had been paesed 
on November 30, 1931, against one Uma 
Datt. There were three other defendants 
in the suit, Shambhu, Her Datt and 
Jagdish brasad—the suit was one for redemp- 
tion and it resulted in a preliminary decree 
being passed on the date above-men- 
tioned. 

I understand that the decree has not yet 
been made final. There was an appeal 
preferred by Jagdish Prasad and Har Datt 
against the preliminary decree, but the 
appeal was dismissed on Sepiember 5, 
1935. In that appeal neither Uma Dutt 
nor Shambhu was impleaded, either as an 
appellant or aS a pro forma respondent. 
After the decision of the appeal, the 
plaintiffs applied on February 28, 3935, 
for a final decree, and on May 14, 1935, 
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Uma Datt applied for the setting aside of 
the preliminary decree passed ex parte 
against him. The learned Munsif held 
that there had been no due service of notice 
on him, and that he only came to know of the 
decree some time in the month of Batsakh, 
which in the year 1935 covered the period ` 
from April 19 till May 18. The result was 
that the learned Munsif set aside the 
ex parte decree against Uma Datt subject 
to his paying Rs. 10 as costs to the other 
side. The plaintiffs in the suit have now 
made this application in revision. 

It appears that substituted service was 
directed to be made upon Uma Datt for: 
the hearing of the suit by means of a 
publication in the Pioneer, and ithe 
notice was published in an issure of that 
paper, dated November 8, 1934. The conten- 
tion of the learned Oounsel for the appli-- 
cants is that the substitnted service thus- 
made must be regarded as due service for 
the purpose of Art. 164 of the First Schedule 
of the Limitation Act, having regard to the 
provisions of O. V, r. 20 (2), Civil Procedure 
Code. He makes reference toa decision of 
a learned Single Judge of this Conrt report- 
ed in Thakur Prasad v. Lala Barati Lal 
and others, A. I R. 1931 Oudh 369 (1). 
That decision followed a decision of the 
Madras High Court reported in Shariba 
Beeby v. Abdul Salam and another, A. I. R- 
1928 Madras 815 (2) but that decision was . 
dissented from in a later decision of the 
\Mardas High Court reported in Gyanammal 
v. Abdul Hussain Sahib, A. 1. R. 1931: 
Madras 813 (3). Moreover, in the case of 
this Court the applicant for the setting 
aside of the ex parte decree did not: 
raise any plea that the substituted service ` 
was not duly effected, or that it was im- 
properly ordered on insufficient material. 
I do not think, in the circumstances that 
there is avy reason for my interfering in’ 
revision with that part of the order of the 
learned Munsif by which he held that Uma 
Datt had not been duly served by publica- 
tion. It is to be noted that O. V, r. 20 
(2), Civil Procedure Code, says that service 
substituted by order of the Court shall 
be as effectual as if it had been made on the 
defendant personally, but, as was pointed 
out in Gyanammal v. Abdul Hussain Sahib, 
A.J. R. 1931 Madras 813 (3) it does not 

(1) A I R 1931 Oudh 369 (1); 132 Ind. Oas. 778; 8 ` 
O W N 845; Ind. Rul. (19381) Oudh 330. 

(2) A IR 1998 Mad. 815; 110 Ind. Cas. 490; (1928) 
M W N49: 28 L W 513; 51M 860; 55M LJ 565. 

(8) AI R 1931 Mad. 813; 134 Ind. Cas. 1202; 34 L 
ieee 


(1931) M W N 1069; Ind, Rul. (1932) Mad. - 
18; 61 ML J 920; 55 M 223, 
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follow that substituted ` service is neces- 
sarily due service, the adequacy of which 
can never be contested by the party con- 
cerned. A similar view was taken in a 
Full’ Bench decision of the Allahabad 
High Court reported in Ram Bharose v. 
Ganga Singh, A. I.R. 1931 Allahabad, 727 (4). 
‘The other contention of the learned 
Counsel for the applicants is that the 
preliminary decree merged in the appellate 
decree, and that the learned Munsif had 
thereafter no jurisdiction to set aside the 
ex parte decree against Uma Datt. In 
that connection he made reference to a 
decision of the late Court of the Judicial 
Commissioner reported in Mahabalt Pershad 
v. Balbhaddar Singh and others, A. I R. 
1921 Oudh 141 (5) and a decision of this 
Court reported in Girdhari Lal and another 
v. Deputy Commissioner, Gonda, A. I. R. 
1929 Oudh 35 (1) (6). These two decisions 
appeared at first sight to cover the facts 
- of the present case, but in reality they 
appear not todo so; since Uma Datt was, 
as has been mentioned already, not a party 
to the appeal that was preferred against 
the preliminary decree, either as an ap- 
pellant or asa pro forma respondent. In 
these circumstances it is contended by his 
learned Counsel that his position is not 
effected by that anpeal, and he was entitled 
to apply under O. IX, r. 13, Civil Prccedure 
Code to the Court which passed the decree 
for an order to set it aside as against him. 
Reference was made to’ two decisions 


reported in Gajraj Mati Tiwarin v. Swami: 


Nath Rai and others, I. L. R. 39 Allahabad, 
13 (7) and Raghunandan Chaube v. Bhuwal 
Tewari, I. L. R. 54 Allahabad, 423 (8). 
There is nothing to show thatin the cases 
of this Court and the late Court of the 
Judicial Commissioner any question arose 
ofa party having been entirely omitted 
from an appeal. Following the principles 
laid down in the Allahabad rulings just 
referred to, I think that there was no 
legal bar to the Munsif's setting aside the 
ex parte decree against Uma Datt, and I 
OTEN dismiss this application with 

costs. , 


D. Application dismissed. 


_ (4) A IR1931 All 727; 136 Ind. Cas, 609; (1931) 
A L J 1049; Ind Rul, (1932) All. 225; 54 A 154 


(ŒF B). 
a AIR 1921 Oudh 141; 64 Ind. Oas. 303; 24 O O 


(6) A IR 1929 Oudh 35 (1); 114 Ind. Cas. 319; 5 
OW N 1037; 4 Luck 201; Ind. Rul. (1929) Oudh 143. 

9 39 A 13; 36 Ind. Cas. 307; 14 AL J 853 AI R 
1917 AU 281. 

(8) 54 A 423; 140 Ind. Oas. 178; A I R 1932 All 340; 
(1932) A L J 257; Ind. Rul: (1932) All. 605, ` 
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= RANGOON HIGH COURT 
Oriminal Revision Application No. 1 
of 1937 
April 28, 1937 
Macgney, dJ. 
EMPEROR —PROSEOUTOR 
1eTSUS i 
MAUNG THA TUN—Opp site PaRTY. 
Opium Act (I of 1878), sa. 3, 9 (a)—Registered 
opium smoker in possession of opium in quantity 
allowed by his ticket and some pyaungchi and opium 
refuse—Pyaungchi and opium refuse, whether come 
within s. 3—Their possession whether punishable 
under 8.9(a) or under Dangerous Drugs Act (II ef 
1930); s. 10 (b), 
Pyaungchi and opium refuse are not“ opium " 
within the meaning of s. 3, Opium Act, as amended 


‘by Sch, II, Dangerous Drugs Act II of 1930. They now 


come within the definition of “ prepared opium ” 
under s. 2 (f) (ii), Dangerous Drugs Act, and posses- 
sion of prepared opium in contravention of s. 4 (b) 
of that Act is punishable under s. 10 (6) of that 
Act and not under e. 9 (a), Opium Act. Emperor v. 
Ah Kim (1), referred to. 

A registered opium consumer may possess 
pyaungehi or opium refuse, or any other form of 
prepared opium in sny quantity, provided that the 
preparation of opium has been’ made from the 
opium which he has purchased under his ticket. 
He, therefore, cannot be convicted under s.10 (b), 
Dangerous Drugs Act, also if there is no evidence 
to show that they were not prepared from the opium 
which he lawfully possessed, 


Cr. R. App. from an order of the First 
Class Township Magistrate, Buthidaung, 
dated December 15, 1936. 


Order.—The conviction of tke respondent 
Maung Tha Tun in this case cannot be 
sustained. He was found in possession 
of 3 tolas of raw opium. 4 tola of 
pyaungchi and 2,5; tolas of opium refuse, 
and was convicted under s. 9 (a), Opium 
Act, for possession of the combined quantity 
of pyaungchi and opium refuse which quan- 
tity was in excess of 3 tolas of raw opium 
allowed under his ticket, and sentenced to 
pay a fine of Rs. 15 orin defzult, to suffer 
15 days’ rigorous imprisonment. The res- 
pondent, a registered opium smoker, ad- 
mitted possessicn of the above-mentioned 
articles, and as a registered opium smoker, 
he was entitled to possess 3 tolas of 
raw opium under his ticket. The Magis- 
trate appears to have considered that bes 
sides the raw opium, the pyaungchi and 
opium refuse seized also came under the 
definition of opium within the meaning of the 


‘Opium Act and convicted the respondent 


unders. 9 (a) of that Act for illegal pcssession 
of opium in excess of the quantity allowed 


by his ticket. But pyaungchi and opium 


refuse are not “opium” within the meaning 
of s. -3, Opium Act, as amended by Sch. Il, 
Dangerous Drugs Act JE of 1980. They 
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now come within the definition of “prepared 
opium,’ under s. 2 (f) (ii), Dangerous Drugs 
Act, and possession of prepared opium in 
contrarention of s. 4 (b) of that Act is 
punishable under s. 10 (b) of that Act and 
not under s. 9 (a); Opium „Act. In this 
connection the attention of the Magistrate 
‘ds invited to the case in Emperor v. Ah 
Kim (1). 
Since the respondent was found in posses- 


sion of only 3 tolas of raw opium, a quantity ` 


he was entitled to possess under his ticket, 
he committed no offence under the Opium 
Act and the conviction under s. 9 (a) of 
that Act was clearly illegal. As regards the 
pyaungcht and opium refuse, there is 
nothing whateveron the record to show that 
they were not prepared from opium which 
the respondent lawfully possessed. A 
registered opium consumer may, in fact, 
possess pyaungeht or opium refuse, or any 
other form of prepared opium, in any 
quantity, provided that the preparation of 
opium has been made from the opium 
which he has purchased under his ticket. 
The. respondent, therefore, cannot be con- 
victed under s. 10 (6), Dangerous Drugs Act, 
also. The conviction and sentence of the 
respondent are, therefore, set aside and the 
fine paid by him will be refunded to him. 

Note.—T'he case was wrongly tried as a 
summons case. It should have been tried 
as a Warrant case. 

D. Conviction set aside. 

1) 11 R 436; A I R 1933 Rang. 258; (1933) Ur. Cas. 
a 145 Ind, Oas. 825; 34 Or.L J 1085; 6 R Rang. 


NAGPUR HIGH COURT. 
Criminal Revision No. 218 of 1937 
July 22, 1937 
GRILLE; J. 
EMPEROR—Prossovutor 
versus 


GULABSINGH—Accusep 

C.P. Local Self-Government Act (IV of 1920), 
gs. 68, 79 (1) (iv) —Rules under s. 79 (1) (iv) —Con- 
metion under r. 16-A (2)—Prosecution, whether 
should be on complaint of District Council or Local 
Board, ete., as required by s. 68. 

The words “under this Actor byabye-law made 
thereunder” in s, 680fthe O P. Local Self-Govern- 
ment Act, should not be read as including any rule 
made by the Local Government consistent with this 
Act. 

Where what the accused has broken is not any 
section of the Act nor any bye-law under the section, 
which are the only cases Mentioned in s. 68 in regs- 
pect of which prosecution by a District Counsel or 
Local Board or {Market Oommittee is necessary, 
but a rule made by the Local Government, there 
is no provision in s, 68 that prosecution for a 
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breach of such a rule can only be initiated bya 
local body. 

Where a person has been convicted under r. 16-A 
(2) made under s. 79 (1) (tv) of the Act and which 
runs: “Any person who wilfully acts in contraven- 
fion of sub-r. (1) and any voter who takes any 
voting paper received by him or a part 
thereof outside the polling station shall be punish- 
able with fine which may extend to fifty rupees," 
the conviction is not illegal on the ground that 
the prosecution was not made on a complaint of 
the District Oouncil or Local Board or Market 
Committee or some person authorized bythe Dis- 
trict Council or Local Board in this behalf, ag 
required by s. 68 of the Local Self-Government 
Act but by a complaint of a Sub-Divisional Magis- 
trate, 

Reference by the Additional Sessions 
Judge, Chhindwara, for revision of the order 
of the Court of the Sub-Divisional Magis- 
trate, Chhind wara, dated February 13, 1937, 
in Criminal Case No. 75 of 1936. 

Mr. J. Sen, Government Pleader, for the 
Crown. 

Order.—One Gulabsingh was convicted 
by the Sub-Divisional Magistrate, Chhind-. 
wara, fora breach of r. 16-A (2) of the rules 
framed under s. 79 (1, (iv) of the C.P. Local 
Self-Government Act, and was fined Rs. 20. 
The case has been referred to this Court by 
the Additional Sessions Judge, Chhindwara, 
on the ground that the conviction is illegal 
as the prosecution was not made on a com- 
plaint of the District Council or Local Board 
or Market Committee or some person autho- 
rized by the District Council or Local 
Board in this behalf, as required bys. 68 
of the Lccal Self-Government Act. A-.Rule 
was issued and appearance has been enter- 
ed for Government to oppose the Rule; no 
appearance has been entered on behalf of 
the person convicted. 

The learned Additional Sessions Judge 
Says: l 

“In my opinion in this case the sanction was 
not proper to prosecute the applicant and conse- 
quently the complaint was not properly lodged by 
the proper authorities I am constrained to remark 
that the matter escaped the notice of even such a 
Senior Magistrate. The necessary papers were 
before me. The prosecution was sanctioned by the 
Deputy Commissioner, Chhindwara, and the com- 
plaint in the Oourt wasfiled by Mr. Pagay, Sub- 
Divisional Magistrate, Amaiwa:a Tahsil. The 
mandatory provisions of law contained in s. 68 of 
the Central Provinces Local Self-Government Act 
of 1920, were ignored by all those concerned. It 
lays down that no Court shall take cognizance of 
any offence punishable under that Act or a bye- 
law made thereunder except on the complaint of 
the District Council or Local Board or Ma:ket 
Oommittee or of some person authorized either 
generally or specially by the District Council: or 
Local Board in this behalf. -Thus the complaint 
made by the Sub-Divisional Magistrate could not 
be entertained. I could not find anything on the 
record to show that any general or special authori- 
ty was vested in that office. In the absence fof 
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any such authority it :should be presumed that 
no such authority was delegated The prosecution 
of the applicant, therefore,: was not according to 
law. I, therefore, shall refer the case to the High 
Court with a recommendation that the conviction 
of the applicant be quashed as being without juris- 
diction and the fine, if paid, should be refunded.” 


- Now s. 63 of the Local Self Government 
Act ‘refers to offences punishable under the 
Act, cr by a byelaw made únder the 
Act, and it is in respect of such offences 
only thattke prosecution must be initiated 
by the vVistrict Council, Local Board or 
Market Committee. The only offence 
punishable under the Act itself is defined 
in s. 34 ofthe Act. An offence against a 
bye-lawis punishable by a bye-law if the 
District Council has made a direction in 
that behalf. The power to make such a 
specific direcliinis given bys. &0 (3) of 
the Act, but the offence is not punishable 
by the Act itself but bya bye-law under 
the Act. When the Act was passed in the 
year 1920, there was no provision for 
punishment for breach of any of the rules 
which might be made by.the Loca] Govern- 
ment under the provisions of s. 79 of the 
Act. In 1933, by virtue of O. P. Act VII of 
1933, sub s. (3) was added which runs as 
follows:— 

“In making any rule under sub-s. (1), the Local 
Government may direct that a breach thereof 
shall be punishable with fine which may extend 
to fifty rupees” 3 
that is to say, any punishment for a breach 
of a rule is incorporated inthe set of 
Tules to which it refers and the punish- 
ment is under that rule, sub-s. (3) of s. 79 
of the Aci enabling such rule to be made 
if the Local Government thinks it neces- 
sary. The rule under which Gulabsingh 
has been convicted is r. 16-A (2) made 
under s: 73 (1) (iv) of the Act and runs: 

“Any person who wilfully acts in contravention 
of sub-r, (1) and any voter who takes any voting 
paper received by him or a part thereof outside 
the polling station shall be punishable with fine 
which may extend to fifty rupees.” . 

It will be observed that what has been 
broken by Gulabsingh is not any section 
of the Act nor any bye-law under the sec- 
tion, which are the only cases mentioned 
in s. 68-in respect of which prosecution by 
a District Council or Local Board or Market 
Committee is necessary, but arule made by 
-the < Local Government. There is no pro- 
yision in s. 68 that prosecution for a breach 
of such a rule can only be initiated by 
a local body. It is true that such a provi- 
sion was wot necessary when the Act was 
passed into law, as there was no provision 
for ány punishment for the breach of a rule; 
but, if it-had been the intention that prose- 
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culion for breach of a rule mate by the 
Local Government could only be initiated 
by a local body, the necessary amendment 
would have been made in s. 68 of the Act 
when subes. (3) was added to s. 79. It can- 
not be contended thatthe omission was ac- 
cidental and that the words “under this 
Act or by a bye-law made thereunder” in 
‘eg, 68 of the Act shall be read as including 
any rule made by the Local Government 
‘consistent wilh this Act; and indeed it would 
be incogruous if the breach of a rule framed 
‘by the Local Government could only be 
punished on a prosecution lodged by a 
local body. The learned Additional Ses- 
sions Judge is quite in error in consider- 
ing that the Magistrate could not take cog- 
nizance of the offence under s. 190 of the 
that the 
presecution was illegal. The mandatory 
provisions contained ins. 68 of the Local 
Self-Government Act have in no way been 
ignored, since there is an entire absence of 
any direction thatthe initiative in prose- 
cuting for a breach of the rules framed 
py ite Local Government lies with a local 
ody. | 

The rule is accordingly discharged. 

D. Rule discharged, 


he 


| OUDH CHIEF COURT 
Oivil Application No. 157 of 1936 
September 14, 1937 
Srivastava, O. J. 
L. NARSINGH PRATAB BAHADUR 
SINGH—DscREs-HOLDER—APPLIOANT 
l VETSUS 
B. SHEO NARAIN SINGH—J upamenr- 
DEBTOR—OPPOSI1TE PARTY 

U. P. Temporary Regulation of- Execution Act 
(XXIV of 1931), 3s. 6, 7, 8—Applicant's failure to 
pay one-fourth of decretal amount within time— 
Application under s..6, rejected—Second application, 
with necessgry deposit, tf maintainable. 

An application made by the judgment-debtor 
under s.6 of the U. P. Temporary Regulation of 
Execution Act (XXIV of 1934), was rejected on ac- 
count of the applicant's failure to deposit one-fourth 
of the decretal amount as required by s.7of that 
Act within the time allowed by tne Court. The 
judgment-debtor made a second application and made 
the necessary deposit. The - Munsif accepted the 
application and passed an order under s. 8 allowing 
the debtor “topay the balance in certain instal- 


ments. 

Held, that the whole object of the legislation ig to 
‘give relief to the cultivator if ho satisfies certain 
conditions. “All the conditions presci:ibed by the Act, 
were satisfied when the second application was made, 
In the absence of any provision debarring the 
cultivator from making a second application after an 


- arlier application had been rejected it could not 
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be heldthat the subsequent application was not 
maintainable, 

C. App. for revision of the order of the 
Munsif of Rae Bareli, dated May 23, 1936. 
Mr. Hyder Husain, for the Applicant. — 

Mr. M. P. Srivastava, for the Opposite 
Party. 


Judgment.—In this case an application 
made by the judgment-debtor under s. 6 of 
the U. P. Temporary Regulation of Execution 
Act (No. XXIV of 1934, was rejected on 
February 27, 1936, on account of the appli: 
cant's failure to deposit one-fourth of the 
decretal amount as required by s. 7 of that 
Act within the time allowed by the Court. 
The judgment-debtor made a second appli- 
cation on April 21, 1936, and made the 
necessary deposit. The learned Munsif ac- 
cepted the application and passed an order 
under s.8, allowing the debtor to pay the 
balance in certain instalments. 

The only contention urged on behalf of 
the decree-holder applicant is that the first 
application having been rejected, the second 
application was noè maintainable. He is 
unable to point to any provision in the Act 
preventing the filing of a second application. 
The whole object of the leg’slation is to 
give relief to the cultivator if he satisfés 
certain conditions. Itis not denied that 
all the conditions prescribed by the Act 
were satisfied when the second application 
was made. In the absence of any provi- 
sion debarring the cultivator from making 
second application after an earlier appli- 
cation has been rejected in: the circum- 
stances stated above, I can see no reason 
to hold that the present application was not 
maintainable. ks 

I accordingly reject the application with 
costs. 


D. Application rejected. 





RANGOON HIGH COURT l 
Civil Revision Application No. 268 of 1935 
. January 14, 1937 
Mosauy, J. 
A. M. K. M. FIRM—APPLIOANT 
“Versus 
BAISHMA W—Obpposits PARTY 
Promissory note—One executant making payment 
and discharged by promisee—Co-executant's liability 
for balance—-Civil Procedure Code (ActV of 1908), 
O. XXX,r. 2—Managing partner swing on behalf of 
firm—Only initials and respective shares given 
when names of partners asked for—Defendant not 
objecting—Suit, if can be dismissed for non-joinder. 
Where one of the joint executants of a promissory 
‘note makes @ payment and the promisee accepts it 
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in discharge of his claim reserving his right to 
sue the co-executant forthe balance, the transaction 
is subject tothe right or equity of the co-executant 
suing his co-executant for contribution. 

Where the plaintiff suing as managing partner of 
a firm when requested to givethe name ofhis part- 
ners, (apparently in order to see whether he himself 
had a right to sue as managing partner), merely 
gave the initials of the persons or firms which 
were partners inthe firm and their addresses and 
their respective shares and this description was 
not questioned by the defendant in the Court below, 
but apparently was accepted as sufficient : 

Heid, that theduty of the trial Court at most 
was to stay the case as provided by the Code until 
the names of the partners had been properly fur- 
nished and the suit should not be dismissed for 
non-joinder of parties. Bhairobuz Mangilal v, 
Deokaran (2), distinguished. 

* 


C. R. App. from the decree of the Assistant 
District Court, Bassein, dated July 4, 
1936. l 

Mr. Basu, for the Applicant. 

Mr. P. N, Ghose, for the Opposite Party. 


Order.—This application in revision 
must succeed. The plaintiff A.M. K. M, 
Firm sued by its managing partner, Kasi- 
viswanathan Chettyar, the two defendants 
Khushiram and the present respondent 
Baishmaw for the balance of mcney due 
on a promissory note executed by them 
jointly. Originally the suit was dismissed. 
against Khushiram and decreed ex parte 
against Baishmaw. Later Baishmaw was 
allcwed to contest the case and the suit 
was decreed against him again. In appeal. 
the learned Assistant District Judge dis- 
missed the claim against both the defen- 
dants. This Oourt in Civil Revision No. 267 
of 1936 has dismissed the Chettyar Firm's 
application in revision against that part 
of the decree which affects the defendant 
Khushiram. 

As regards Baishmaw, however, I con», 
sider that the lower Appellate Court not 
only misunderstood the law in one respect, 
but failed to apply its mind to the law and 
facts in another respect. Khushiram’s 
defence was that the plaintiff had accepted 
Rs. 195 from him in discharge of (or as is 
confusingly said in full satisfaction of), his 
claim against him on the promissory note 
in suit and on another promissory note. 
What Khushiram meant to say was that 
the plaintiff agreed to accept this sum in 
satisfaction of his claim against him, 
(Khushiram), only—as the plaintiff was 
entitled to do—reserving his right to sue 
the codefendant for the balance. The 
transaciion of course is subject to the right 
or equity of the co-defendant Baishmaw 
suing Khushiram for contribution, if any 
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Baishmaw's defence, however, was that 
Khushiram's payment was accepted in full 


satisfaction of the sum due on the promis- ~ 


sory note by both him and Khushiram in 
spite of the fact that the plaintiff retained 
the promissory note in suit. 

The trial Court rightly found on the 
evidence which was all in one direction, 
that the plaintiff merely agreed to accept 
this sum in satisfaction of his claim against 
one defendant, Khushiram, and not in full 
satisfaction of 
promissory ncte by both defendants. It is 
‘true that Khushiram who had formerly in 
the suit against him admitted in evidence 
that the sum was paid in satisfaction of 
the claim against him only, was permitted 
to be called by the Court at his own 
request several months later, and denied 
his former evidence (no doubt at the 
request, of defendant No. 2 Baishmaw), and 
said that the sum was paid in full satisfac- 
tion of ths amount due on the promissory 
note by both defendants; but of course the 
‘ trial Court gave no credence to this, and it 
is against all the probabilities, particularly 
the fact that the plaintiff retained the 
promissory note. In appeal the lower 
Appellate Court on the merits held that 
satisfaction of the -claim against one defen- 
dant executant amounts to satisfaction ‘of 
the claim against both co-executants of the 
promissory note. The learned Assistant 
_ District Judge appears to have completely 

misunderstood the ruling which he cites: 
i, D. Foster v. R. M. A. L. Chetty 
Firm (1) In that case it was merely 
held as a matter of course that a specific 
payment made by one co-executant of the 
promissory note and appropriated in satis- 
faction of the amount due on the promis- 
sory note was a payment made and so 
appropriated on behalf of both executants. 

The lower Appellate Court also held that 
the plaintiff's failure to give the names of 
the partners in his firm when so requested 
under O. XXX, r. 2, para. (2), Civil Pro- 
cedure Code, was fatal to his claim, as any 


amendment that would now be made in the. 


suit was time-barred. In support of this, 
Bhairobux Mangilal v. Deokaran (2) was 
quoted. What happened in the present 


case was that the plaintiff applicant when 


requested to give the name of his partners, 
(apparently in order to see whether he 
himself had a. right to sue as managing 
partner), merely gave the initials of the 


- (1) 2 R 204; A I R.1925 Rang. 4; 82 Ind. Cas. 660. 
(2) 600 1217; 149 Ind. Cas, 2; AI R 1934 Oal. 253; 
370 W N 1105; 6 R O 550, ' 
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‘properly furnished. 


the amount due on the 
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persons of firms which were partners in the 
firm and their addresses and their respective 
shares.’ This description was not questioned 
by defendant-respondent No. 2 in the Court 
below, but apparently was accepted as 
sufficient, and accordingly the trial Court 
passed a decree against defendant. lt was 
only in appeal that it was contended that 
the names of the partners had not been 
The case quoted is 
quite a different one, where it was held 


‘that the name of one partner had heen 
Suppressed, or had deliberately not been 


funished, and that being so, the suit 
was bad for non-joinder of parties. There 
is no doubt that in the present case the 
duty of the trial Court at most was to stay 
the case as provided by the Code until 
the names of the partners had been 
properly furnished. 

It will, therefore, be ordered in revision 
that the decrée of the lower Appellate 
Court as‘regards the dismissal of the suit 
against the respondent Baishmuaw will be 
set aside, and the trial Court will be 
directed to obtain the names of the 
partners in the plaintiff firm from the 
plaintiff and on being satisfied ihat the 
plaintiff is entitled as managing pariner to 
file a plaint will pass a decree as it origin- 
ally did for the amount in suit, Rs. 306-6-0, 
and interest with costs against defendant 
No.2. -lf he fails to do so, the suit will stand 
dismissed in the trial Court. Costs to 
abide the final result. Costs of this applica- 
tion two gold mohurs. 

N. Case remanded. 
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BOMBAY HIGH COURT 
First Civil Appeal No. 354 of 1932 
January 21, 1937 - 
Beaumont, C. J. anD N. J. WADIA, J. 
BABUBHAI GIRDHARLAL AND OTHERS 
— PLAINTIFFS — ÅPPE LLANTS 


VETSUS ` 

UJAMLAL HARGOVANDAS anp 

OTAERS—DEFENDANTS—RESPONDENTS 
‘Hindu Law—Joint family— Presumption—Mere 
possession of joint family property at date of pur- 
chase, whether sufficient to raise presumption that 
property acquired is joint family—Burden of proof— 
“Nucleus”, meaning of. $ 
From the existence of a joint Hindu family, it is 
not to be presumed that there is any joint family 
property. There is no presumption that property 
which belongs to a member of a joint family is joint 
family property. The party in setting out to prove 
that property is joint family property mustin the 
first instance discharge the burden of proving that 
fact, But if there is a joint family, which possesses 
a nucleus of joint family property, then property 
acquired bya member of that family is presumed to 
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be joint family property. The nucleus of joint 
family property necessary to give rise to the pre- 
‘sumption must be family property from which the 
purchase money forthe property in suit might have 
been derived wholly, or at any rate in considerable 
part. The mere possession of joint family property 
at the date of the purchase of the property is not 
enough toraise the presumption that the property 
purchased is itself joint family property. It would 
be unfortunate ifthe Court was bound to presume 
that something had occurred, which on the evidence 
. gould not possibly have occurred, and if it be shown 
‘that the only joint family property existing at the 
date of the acquisition of the property was of 
such anature that it could not possibly have been 
the means of acquiring the property then the 
presumption that the property is joint family pro- 
perty does not arise. Sankaranarayan Mudaliar v. 
Tangaratna Mudaliar (2), relied on, Lal Bahadur v. 
‘Kanhaia Lat \1), distinguished. 


F.C. A. from the decision of the First 
‘Class Sub-Judge, Ahmedabad, in R. O. Suit 
No. 139 of 1929. 

_ Messrs. M.B. Dave and P. A.-Dhruva, for 
the Appellants, = 

Messrs. N. H. C. Coyajee,N. N. Majum- 
dar (for No. 1) and I B. Desai (for Nos. 2 to 
4), Respondents. 


Beaumont, C. J.—This is an appeal 
from a decision of the First Class Sub- 
ordinate Judge of Ahmedabad. The plaint- 
iff sues for partition of joint family pro- 
perty. One Hargovandas was the father 
of the plaintiff, of his brother, defendant 
No. 1, and of one Manilal who died before 
the suit leaving defendants Nos. 2 to 4, 
his sons. The plaintiff's contention is that 
Hargovandas and his sons when living 
constituted a joint Hindu family, and he 
claims to be entitled to one-third of the 
joint family property. -His claim that he 
is entitled to one-third of the joint family 
property isnot disputed but the question 
which arises on this appealis whether a 
house described in the plaint as property 
“B” js joint family property, or was 
separate property of Hargovandas in which 
ease it was disposed of under his will, 
and the plaintiff takes no interest. The 
learned -Judge held that the house was 
separate property of Hargovandas, and 
in ‘this appeal the plaintiff contests that 
finding, E ae 

The house in question was acquired by 
Hargovandas by two purchases, one made 
on ‘January 1, 1888, when property was 
acquired for Rs. 611, and the other made 
on February 4, 1893, when. property was 
acquired for Rs. $999. ‘Those properties 
were ultimately amalgamated and formed 
property “B°. 

L 
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> 


~ 


pABUBHAL v. -WJAMLAL ‘BOM.) 


Now on the evidence, to which I will 
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refer in a moment, it is notin my opinion 
shown how the purchase money for those 


. two purchases was acquired by Hargovan- 


das, and there being no evidence as to how 
the purchase money was acquired, the 
question is on whom is the burden of 
proving that the properly was separate 
or joint. Whoever has to discharge the 
burden of proof has failed. The law, I 
think, is clearly established that from the 
existence of a joint family, it is not to 
be presumed that there is any - joint 
family property. There is no presump- 
tion that ‘property which belongs to a 
member of a joint family is Joint family 
property. The plaintiff in setting out to 
prove that property “B” is joint family 
property must, in the first instance, 
discharge the burden of proving that 
fact. But it is also established that if 
there is a joint family, which possesses a 
nucleus of joint family property, then 
property acquired by a member of that 
family is presumed to be joint family pro- 
perty. But the question arises what is 
meant by a nucleus. 

In my opinicn the nucleus of joint 
family property necessary to give rise to 
the presumption must be family property 
from which the purchase money for the 
property in suit might have been derived 
wholly, or af any rate in considerable 
part. It is not in my opinion enough to 
prove, as Mr. Dave has contended in this 
case, that the mere possession of joint 
family property at the date of the purchase 
of the property in suit is enough to raise 
the presumption thatthe property in suit 
is itself joint family property. It would, 
I think, be unfortunate if the Court was 
bound to presume that something had 
occurred, which on the evidence could not 
possibly have occurred, and if it be skown 
that tLe only joint family property existing 
at the date of the acquisition of the property 
in suit was of such a nature that it could 
not possibly have been the means of ac- 
quiring the property in ‘suit, then in my 
opinion the presumption that the property 
in suit is joint family properly does not 
arise. I think thatthe law as stated in 
Sir Dinshaw Mulla’s book on Principles of 
Hindu Law, Edition 8, p. 256, in the last 
paragraph of s. 233, is rather tod widely 
stated. The Privy Oouncil case on which 
the author relies, viz, Lal Bahadur v. 
Kanhara Lal (1) was a case in which there 

(1) 29 A 244; 34 IA 65; 4 AL J 227; 9 Bom. L 


R 
597; 5O LJ 340; LO WN 417;-17M'L 3-228: 2M 
LT 147(P 0). 
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was a substantial nucleus of joint family 
property at the date of the purchase there- 


In in question, out of which the suit pro- ~ 


perty might have been acquired. I think 
that the law is accurately stated. by 
Ananthakrishna Ayyar, J. in Sankara- 
narayana Mudaliar v. Tangaratna Mudaliar 
(2). (After discussing ithe evidence his 
Lordship continued). In my opinion the 
burden originally was on the plaintiff, 
and he has not succeeded in shifting that 
burden merely by showing that at the 
date of the purchase Hargovandas had 
vested in him joint family property, since 
the evidence shows that such joint family 
property could not possibly have been used 
._ for the purpose of acquiring this property. 
I think, therefore, that the plaintiff fails 
to discharge the burden of showing that 
property “B” at the date of its purchase 
became joint family property. a 

Then itis said that if the property was 
not originally joint family property, ıt was 
blended by Hargovandas with the admitted 
Joint family property, and at his death it 
had, therefore, become joint family pro- 
perty. Ít is no doubt the lew that if a 
man treats his own property as part of the 
joint family property, he is presumed to 
have thrown the whole amount into one 
- common stock. (After further discussing 
the evidence his Lordship arrived at the 
conclusion that property “B” was not 
. blended. by Hargovandas with the other 
admitted joint family property, and con- 
cluded.) In my opinion the. judgment of 
the learned Judge was right, and the 
appeal must be dismissed with costs. | 

N. J, Wadia, J.—I agree. 

D. Appeal dismissed. 
(2) A I R 1930 Mad. 662; 126 Ind, Oas. 609; Ind. 
Rul. (1930) Mad. 831. g 
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SIND JUDICIAL COMMISSIONER'S 
COURT i 


O 
Second Oivil Appeal No. 31 of 1934 | 
May 20, 1937 
Mputa anD Logo, A. J. Cs. 
KISHINCHAND METHARAM—AppgeLiuant 
versus 
RAMCHAND CHANDIRAM AND oTaERs— 


t RESPONDENTS . 

Civil Procedure Code (Act V of 1908), O. XLI, 
r. 11, Sch. II, para. ls—Appeal dismissed under 
0. XLI, r. il—Hegulur formal judgment, if necessary 
—Stay of suit under Sch. II, para. 18—Revival— 
Stay must be vacated—Court hearing suit on merits 
without vacating stay order by separate order—Stay 
must be deemed to hare been vacated by implication. 


Ju dismissing an appeal under O. XLI, r. 11, Oivil . 


171—779 & 80 
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pointed to take accounts. 
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Procedure Code, itis not obligatory upon the lower 
Appellate Court to write a regular formal judgment 
giving reasons for the decision, as required by r. 3L 
of the said Order, because r. 31 applies only to a 
judgment under r. 30. Nawandrai Sitaldas v. Sirue 
mat (1), followed. 

Where under Sch. II, para. 18, Civil Procedure 
Code, the Court has stayed a suit, before it is re- 
vived, the stay should be removed and then decide 
the suit on its merits. Where, however, no separate 
order vacating the original order of stay is written, 
and the Court proceeds to hear the suit, the order 
of stay must be deemed to have been vacated by 
implication. Lagman v. Manjunath Damodar (2), 
referred to. 

Mr. Sunderdas Jethanand, for the Ape 
pellant. 

Messrs. Srikishendas H. Dulla (for No. 1) 
and Shamdas Kimatrai, (for Nos. 3, 4 and 


6), Respondents. 


Mehta, A. J. C—In this seeond 
appeal Mr. Sunderdas appears. for 
the appellant, Mr. Lulla for respondent 
No. 1, Mr. Shamdas for respondents Nos. 3, 
4 and 6. Respondents Nos. 2 and 5 are 
absent though duly served, hence the ap- 
peal has been heard ex parte as against 


-them. The facts giving rise to this appeal 


are shortly these: There was a suit for 
setliement of partnership accounts. In the 
partnership deed there was a clause under 
which disputes between the partners had 
to be referred to arbitration. Consequently 
defendants made an application for stay of 
the suit under para. 13, Sch. II, Civil Pro- 
cedure Code, and an order for stay of. the 
suit wasmade on June 15,1929. For three 
years nothing was done to complete the 
arbitration. In 1932, on the application of 
the plaintiff, the Oourt revived the suit 
that had been stayed and proceeded to hear 
it. After deciding several issues which 
arose on the pleadings, a preliminary decree 
was passed and a Commissioner was ap- 
From this pre- 
liminary decree an appeal was preferred 
to the District Court. ‘The appeal was sum- 
marily dismissed. One of the defendants 
has preferred this second appeal in which 
it is contended inter alia thatthe judgment 
of the lower Appellate Court is not in cone 
formity with the 1equirements of r. 31 of 
O..XLI, Oivil Procedure Code, and that, 
therefore, it is no judgment at all. Secondly, 
it is contended that after an order for stay 
of the suit was made, it was not competent 
to the Judge of the tirst Court to proceed 
with the hearing of it eventhough at the 
trial the contention in this behalf had been 
given up. It appears to us that there is no 
substance inthe two points taken up before 
us; nor in those points which are urged in 
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the memo. of appeal but not advanced at 
the hearing. It has been decided by a 
Bench of this Court in Revision Ap plication 
No. 159 of 1933 Newandrai Sitaldas v. 
Sirumal (1), the judgment of which 
is shortly to be reported in the Sind Law Re- 
ports, that in dismissing an appeal under 
O. XLI,r. Li, Civil Procedure Code, it is 
not obligatory upon the lower Appellate 
Court to write a regular formal judgment 
_ giving reasons for the decision as required 
_ by 7.31 of the said Order, because r. 31, 
- applies only toa judgment under r. 30. It 
is, therefore, notnecesgary to discuss that 
question again in this appeal. With regard 
to the second point, the learned Sub-Judge 
who passed the preliminary decree states in 
his judgment : 

“Issue No. 1 (Has the plaintiff no right to bring this 
sult?) was raised on the plea of the defendants 
thatthere was a submission clause contained in the 
-paitnership deed Ex, 133. The plea was raised at 
the very outset and the Court by its order dated 
June 15, 1929, stayed the suit under para 18 of 
- Bch. WU, Oivil Procedure Code. Thereafter the 
plaintiff made an application on June 10, 1932, for 
revival of the suit proceedings as the defendants 


had failed to refer the disputes to arbitration, Dur- 
“ing the arguments this igsue was also given ap." 


From. this it appears that the plea taken 
by the present appellant that the plaintiff 
could not proceed with the suit either at 
the initial stage or after the stay was given 

.up andit was by consent of the parties 
that the Judge started hearing the suit. 
Mr. Sunderdes for the appellant contends 
that once the suit has been stayed because 
the partieshad to refer their disputes pri- 
marily to arbitration, the order of stay 
disposed of the whole suit and, therefore, 
there could be no revival of the suit there- 
after. To the contrary is the view taken by 
the Bombay High Court in Laxman v. 
Manjunath Damodar (2). No doubt accord- 
ing to that decision the Court should remove 
the stay and then decide the suit on its 
‘merits. If, however, a Court does not write 
a separate order Vacating its original order 
of stay, and proceeds to near the suit, the 
order of stay must be deemed to have been 
vacated by implication. Thereis no sub- 
Stance in this contention, and, therefore, it 
must be disallowed. Mr. Sunderdas for 
the appellant says that he does not urge 
any other point. The appeal must, there- 
fore, be dismissed and we order accord- 
ingly. Asrespondents Nos. 3, 4 and-6 have 
supported the present appellant, they are 


(1) A IR 1937Sind 203; 171 Ind. Oas.132; 31 S L 
R 167; 10 R 5 92. 

(2) 45 B 118l; 64 Ind. Cas. 289; A I R 1921 Bom. 
458; 23 Bom, L R 511. 
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not entitled to costs; only respondent No. 1 


will get his costs from the appellant. 
D. Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 1646 of 1934 
December 9, 1936 
M. O. Gaosz anp B. K Mouxugest, JJ. 
Srimati BROJESWARL DASSI— 
DEFENDANT No. 2—A PPELLANT 


TETSUS 
MONORANJAN DUTTA—PLAaAINTIFF AND 


ANOTHER— RESPONDENTS. 

Hindu Law—Widow—Surrender — Validiiy— Test 
of—Widow executing surrender deed of all her prop- 
erty—Omission of one item from the possession of 
which widow and her husband were excluded—Sur- 
render, validity of —Grantee already in possession of 
half ancestral estate—Handing over of deed to 
grantee and his acceptance —Sufficiency of, for validity 
of surrender—Deed—Construction—T'wo constructions 
possible--How to be construed. . l 

The test to seeifa surrender by a Hindu widow is 
valid is whether there was a bona fide and total re- 
nunciation of the widow's right to hold the property 
and this renunciation may be effected by any volun- 
tary act on her part which has the effect of effacing 
herself from the succession as completely as ifshe had 
died. 

Where a Hindu widow surrenders the whole estate 
inherited by her from her husband to her next re- 
versioner and keeps back no portion for herself and 
the schedule enumerates the properties, but in the 
last portion of the deed she states that she becomes 
totally divested of all her rights in the estate left 
by her husband and all the rights in the said estate 
vest in the grantee, ber omission to mention & small 
item of property in the deed will not vitiate the 
surrender when ıt appears that the portion so left out 
was one from the possession of which the widow and 
her husband were kept ou? for a long period. Ranga- 
swami Goundan v. Nachiappa Goundan (2), Suresh- 
war v. Misrain (3) and Vytla Sitanna v. Marivada 
Viranne (4), Ramkrishna Prodhan v. Kausalya Mant 
Dasi (5), relied on. i 

Where a surrender deed is executed by a widow in 
favour of the next reversioner who was already in 
possession of half the share of the ancestral property 
and he accepts it, the handing over of the deed of swr- 
rendor to the grantee and the latter's acceptance of it 
is sufficient acceptance by him of the surrender of the 
estate. : 

When two constructions of an instrument are possi- 
ble, the law favours the construction which will make 
it valid. In understanding a deed, it should be taken 
most beneficially for the party in whose favour it is 
made, A deed should not be considered void where 
the words may be applied to any intent to make it 
good. Throckmerton Y. Tracy (1), referred to. i 


O. A. frcm the appellate decree’ of th 
District Judge, Birbnum, dated May 26, 
1934. 


Messrs. Amarendra Nath Bose and Arun 
Chandra Bose, for the Appellant. 


Messrs. Ramaprosad Mukherjee and Uma- 
prasad Mukherjee, for the Respondents. 
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M. ©. Ghose, J.—This is an appeal by 
defendant No. 2in a suit for a declaration 
that the deed of surrender by widow of 
her husband’s estate is void and inopera- 
tive. The trial Court held that the deed of 
surrender was valid and disposed of the 
suit. In appeal, the learned District Judge 
has held that the deed of surrender was 
invalid and has decreed the suit. The facts 
which are not in dispute are that the prop» 
erties belonged to one Gopal who died 
leaving twosons Ananta and Benode and 
two or more daughters. The property was 
inherited in half share by Ananta and half 
Share by Benode. Ananta died leaving a 
son Mohendra who inherited his half share. 
Benode died leaving a widow Kusum 
Kamini who inherited her husband's half 
share as her life estate. The plaintiff is a 
son of one of the daughters of Gopal. In 
1926, the widow Kusum Kamini executed 
the deed of surrender in question in favour 
of Mohendra. In the deed she stated that 
she was surrendering to Mohendra, who was 
the next reversionary heir, all the properties 
which she inherited from her husband and 
she totally divested herself of all rights in 
the estate left by her husband. The said 
estate was described in the schedule to the 
document. That schedule described various 
properties in area, over 32 bighas, but 
there is one omission and that is a piece of 
homestead land about 6 cottahs in area in 
Dumka town. The plaintiff's case is that 
this Dumka property of 6 cottahs was part 
of the estate left by Benode to the widow 
Kusum Kamini and as she did not include 
it in the schedule to the deed of surrender, 
the deed was invalid on the basis that no deed 
of surrender by the widow is valid unless 
the entire estate is surrendered. . 
_ The trial Court held that the widow had 
in fact transferred the whole of the estate 
of her husband and that as to the Dumka 
_ property, she was under the impression that 
she had no subsisting interest in it as against 
the plaintiff. On that basis, the trial Court 
held that the deed of surrender was valid: 
In appeal, the learned District Judge held 
on a Consideration of the facis that in the 
eye of the law Kusum Kamini's interest in 
the Dumka property subsisted up to the 
date of surrender in 1926 -and the omission 
of that property rendered the deed of sur- 
render invalid. The fact found by the 
Court below as to this Dumka property was 
that it was a piece of land about 6 cottahs 
In area. In the eastern portion of the land, 
the plaintiff Monoranjan had his house and 
he apparently- wrongfully took possession of 
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the western portion of 6 cottahs and claimed . 
it as his own property. In 1892 the widow's 
husband Benode brought a title suit against 
the plaintiff Monoranjan and hada decree 
that the western 6 cottahs were his property 
but though the decree was obtained against 
the present plaintiff, the present plaintiff 
continued to occupy the Dumka land. Not 
only did he possess it but he did not pay 
any rent either tothe husband orto his 
widow Kusum Kamini. Indeed, he raised 
money mortgaging this land as his own land. 
The trial Court found that from 1898 to 


` 1926, a period of over 27 years, the plaintiff 


had been in wrongful possession of the land 
not paying any rent and denying the title 
of the widow, that in this position the widow 
was under the impression that she had no 
subsisting interest in the Dumka property 
and that is why she did not mention it in 
the deed of surrender. The learned District 
Judge finds that though the’plaintiff Mono- 
Yranjap treated the entire property as his 
own, in the eye of the law Kusum Kamini's 
interest in the western portion subsisted up 
to the time of surrender. 

In our opinion, the learned District 
Judge may be right in his viewthat in 
the eye of the law Kusum Kamini's interest 
subsisted in 1926. But having regard to the 
conduct of the plaintiff who had kept the 
widow and her husband before her out of 
possession of the property she had good 
reason to believe that she had no subsisting 
interest in it. Her omission of this property, 
therefore, cannot truly be considered to in- 
validate the deed. Itis to be noted that 
the schedule enumerates the properties, but 
in the last portion of the deed she states 
that she becomes totally divested of all her 
rights in the estate left by her husband and 
all the rights in the said estate vest in the 
grantee. This last portion clearly means 
that the whole estate inherited by her from 
her husband is surrendered by her to the 
next reversioner. There is no portion kept 
back for herself. The omissicn of the Dumka 
property in the schedule bas been explained. 
The omission in the view of the District 
Judge was a defect in the deed. The 
question is when there is such a defect, 
is the deed to be considered invalid ? When 
two conslructions of an instrument are 
possible, the law favours the construction 
which will make it valid. In undcrstanding 
a deed, it should be taken most beneficially 
for the party in whose favour it is made. A 
deed should not be considered void where 
the words may be applied to any intent to 
make it good: see Throclkmerton v. Tracy 
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(1) In our opinion, the interpretation 
of the document by the trial Court was 
correct. 

“Tt was next urged by the learned Advo- 
cate for the respondent that the deed of 
surrender was executed on October 12, 
and the grantee died about a fortnight 
later and the deed was registered on Febru- 
ary 2, nearly four months after the execu- 
tion. ‘In the circumstances, it is argued 
that the surrender was not valid. As to 
this, the finding of the Courts is that 
Mohendra acc epted the surrender when the 
deed was executed. He was already in 
possession of a half share of the ancestral 
property. It was the other half share which 
was being surrendered to him by the 
widow. He accepted the deed from the 
widow and the learned District Judge has 
concluded that in the circumstances the 
handing over of the deed of surrender to 
grantee (Mohendra) and the latter’s accept- 
ance of it was sufficient acceptance by him 
of the surrender of the estate. 

The appeal is allowed and the decree of 
the trial Court restored with costs through- 
. out; hearing fee two gold mohurs. 

B. K. Mukherji, J—I agree with my 
learned brother that the appeal should be 
allowed. 

The principal ground upon which the 
plaintiff based his case, namely that the 
document of surrender was got up and 
fabricated by the defendants after the 
death of Mohendra, has been negatived by 
both the Courts below. But the appellate 
Court has held in favour of the plaintiff 
on the solitary ground that the surrender 
being partial and not complete, was in- 
effective in law to vest the inheritance in 
the reversioner. The only property which 
was left out from the deed of surrender 
was a small plot of land with regard to 
which there was a suit commenced by 
Benode, the husband of defendant No. 1, 
against this very plaintiff and his brother 
in the year 1698. As both Couris have 
‘ found, the decree was for khas possession 
of a portion and for the rest Monoranjan 
and his brother were held to be sub- 
tenants under Benode. The decree, how- 
ever, was never executed and the plaintiff 
remained in possession all through and 
even mortgaged the property as his own. 
It is true that there were certain claim 
cases filed by or on behalf of Kusum 
Kamini, but even here the Appellate Court 
has found that they were done at the 
instance of the present plaintiff. If we 

(1) 75 E R 222; 1 P Oom. 145, 
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look to the document as a whole, we find 
that although reference was mide to the 
list cf properties specified in tue schedule, 
there was a general statement at the end 
of the document io the effect that to no 
portion of the properties inherited from her 
husband the lady retained any right and 
she divested herself completely of the total 
inheritance. Tne law relating to surrender 
is too well-known now and has been embodi- 
edin someof the more recent pronounce- 
ments of the Judicial Committee, to wit, 
Ranyaswami Gounden v. Nachiappa 
Gounden (2); Sureshwar v. Misrain (3) and 
Vytla Sitanna v. Marivada Viranna (4). 
The test is whether theré was a bona fide 
and total renunciation of the widow's right 
to hold the property and this renunciation 
may be effected by any voluntary act on 
her part which has the effect of effacing 
herself from the succession as completely 
asif she had died. If we look to the tenor 
of the document, the conclusion becomes 
irresistible that she intended to walk out 
of the entire property left by her husband 
without reserving or retaining any item of 
it for herself. Whether this property was 
left ‘out as being very small or she laboured 
under an honest belief that she ceased to 
be the owner of this property dre, in our 
opinion, really immaterial if there was an 
intention to effect complete self effacement 
in the document itself, us we have already 
indicated. The case presents certain simi- 
lar features with that in Ram Krishna 
Prodhan v. Kousalya Mani Dasi (5), and 
we are of opinion that inspite of this 
omission it was a complete surrender of the 
entire estate of the widow and hence the 
pe s suit must fail. 
' Appeal allowed. 

D 461 A 72; 50 Ind. Gas. 498; A I R1918 P C 196; 

42 M 528; 36 M L J 493: 17 A LJ 536;29 © LJ 539; 


21 Bom. LR 640; 23 OWN 777; (1919) M W N 262; 
26M L T 5; Jo L W 105; 1U P LRP O) 66 


P 0). 

3) 471 A 233;57 Ind. Cas. 325; A I R 1921 PO 107; 
48 C 10 0; (1920M W N 472:39 M LJ 161; 28 M LT 
154; 2UPLR(PO) 128;12 LW 46l; 184 L J 1089; 


P 
W N 193; 41 OL J 433 P O). 

PLIA? 0; 148 Ind. Sa 828; AI R1934 P C105; 
7 M 749; 6 R PO 142; 11 O W N 596; (1934) M W N 
414; 39 L W 607; (1934) A L J 434; 38 C W N 697; 
59 O L J 354; 67 M L J 20; 36 Bom. L R 563, I5 PLT 
497 (PC). 

(5) 62 O LJ 490; 158 Ind, Cas, 925; A I R1935 Cal. 
689; 400 W N 208; 8 R C 221 (2), 
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_'’ LAHORE HIGH COURT 
Criminal Revision Petition No. 953 of 
1936 
September 21, 1936 
Din MOHAMMAD, J. 

HUSAIN BAKHSH—PETITIONER 
VETSUS 
KHUDA BAKHSH - Opposits 
_ Party 
Criminal Procedure Code (Act V of 1898), s. 181— 
Money received at L on account of pro-note at L— 
Accused belonging to A — Retention of money at A— 
Complaint under s.3i9 read with s. 403, Penal Code 
(Ace XLV of 1860) — Jurisdiction of Court at A to 
entertain. 
K who resided in A had a pro-note executed in his 
favour by I, who resided at B inthe District of L. 
en K demanded money, T pleaded discharge and 
produced the original pro-note with an endorsement 
on its back in the handwriting of H whowas also 
resident of A. K demanded this money from H but 
he put him off on various excuses and eventually K 
lodged a complaint under s. 379 read with s. 403, 
Penal Code, against H in the Court at A: 
Held, that though the money was received on 
, account of the pro-note at L, it was retained at A to 
which place the accused belonged and this retention 
of money which the accused knew did not belong to 
him conferred jurisdiction in the Courts at A. 


Mr. Zahur-ud-Din Naqshbandi, for the 
Petiticner. 

Mr. Indar Dev for Mr. S. D. Kitchlew, 
for the Opposite Party. 

Order.—The facts of the case giving 
rise to this reference are these: Khuda 
Bakhsh, who admittedly resides in the 
town of Amritsar, had a promissory note 
executed in his favour by one Ibrahim, a 
resident of Baghbanpura .in the Dis rict 
of Lahore. This promissory note was exe- 
euted cn April 9, 1935. In October 
1935 Khuda Bakhsh went to Baghban- 
pura and demanded the loan from Ibra- 
him. Ibrahim pleaded discharge and pro- 
duced the original promissory note with 
an endorsement on its back in the hand- 
writing of Hussain Bakhsh who is also a 
resident of Amritsar town. . Khuda Bakhsh 
demanded this money from Hussain 
Bakhsh but he put him off on various 
excuses and eventually Khuda Bakhsh 
lodged a complaint under e. 579 read with 
s. 403, Indian Penal Code, against Hussain 
Bakhsh in the Court of a Magistrate, First 
Class, at Amritsar. After recording pre- 
liminary evidence in this case the Magis- 
trate came to the conclusion that an offence 
under s. 403, Indian Penal Code only, was 
established against the accused and he 
consequently forwarded the case to the 
Additional District Magistrate for transfer- 
ing.it to a. Second Olass Magistrate. The 
Additional District Magistrate sent the case 
to a Bench of Hoforary Magistrates for dis- 
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posal. The Magistrates framed a charge 
against the accused on May 13, 1935. 
This charge may be rendered in English 
as follows : 

“That you, on or about September 4, 1935, at 
Amritsar, dishonestly misappropriated and con- 
verted to your own use the -money received on 
account of the promissory note, dated April 9, 
1935, executed by Ibrahim in favour of Khuda 
Bakhsh.” 


The District Magistrate is of opinion 
that as no offence has been committed in 
the District of Amritsar, the case is not 
triable by any Court there and has there- 
fore recommended that the charge be 
quashed and the proceedings be transferred 
to a Magistrate with jurisdiction in the 
Lahore District. After hearing Counsel on 
both sides I consider that the opinion of 
the District Magistrate is legally erro- 
neous and thatthe Amritsar Courts have 
jurisdiction to try this case. Under s. 18], 
sub-s. (2) : 

“The offence of criminal misappropriation can be 
inquired into or tried by a Court within the local 
limits of whose jurisdiction any part of the prop- 
erty, which is subject of the offence was received 
or retained by the accused person or the offence 
was committed.” 


In this case, as I have stated above, 
both the complainant and the accused 
belonged to Amritsar town and it will 
consequently be fair to presume that the 
promissory note came into the possession 
of the accused at Amritsar and that after 
receiving the amount of the promissory 
note from Ibrahim, he retained the money 
so Obtained at Amritsar. Counsel for the 
complainant urges that a promissory note 
is “movable property” within the meaning 
of s. 403, Indian Penal Code, and that as 
the accused came into the possession of the 
promissory note at Amritsar before he 
recge.ved any money on its account from 
Ibrahim, the dishonest misappropriation of 
the promissory note itself amounts toan 
offence under s. 403, Indian Penal Oode, 
and consequently the Amritsar Courts have 
jurisdiction on this ground alone. Counsel 
for the petitioner replies that misappro- 
priation is complete only when anything is 
wrongly used and as a promissory note 
cannot be said to have been used unless 
money is received on. its account, it will 
not amount to misappropriation if the 
promissory ‘note alone is retained. I do 
not consider, however, that in this case it 
is necessary to enter into this discussion, 
as even though the money was received 
on account of the promissory note at 
Lahore, I ami inclined to think that it 
was retained at Amritsar to which place 
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the accused admittedly belongs, and this 
retention of the money which the accused 
knew did not belong to him will confer 
jurisdiction cn the Amritsar Courts. It 
may be remarked here that the accused 
himself has observed complete silence on 
this matier and when examined under 
s. 342, Criminal Procedure Code, he re- 
fused to make any reply. I accordingly 
decline to accept the reccmmendation of 
the District Magistrate and direct the trial 
to proceed in the Court of the Honorary 
Magistrates who are seized of the case. 
N. Order accordingly. 





SIND JUDICIAL COMMISSIONER'S 
~ COURT 


Privy Council Petitions Nos. 4 and 5 of 1937 
May 14, 1937 
Davis, J. ©. AND HAVELIVALA, A. J.C. 
MUHAMMAD MAHRABKHAN— 
APPLIOANT 
VETSUS 


DUR MUHAMMAD KHAN AND anotaER— 


OPPOSITE PARTIES. 

Civil Procedure Code (Act V of 1908), a. 109 (c)— 
Whether applies to interlocutory order—Full Bench 
. of one High Court differing from Full Bench of an- 
other—W kether sufficient to make case fit for appeal—. 
Ejectment suit— Question whether certain tribal chief 
residing in British territory is Ruling Chief within 
gs, 84 to 87, Civil Procedure Code—Question, whether 
one of public or private importance. 

Section 109 (c), Civil Procedure Code, applies even 
to an interlocutory order. Shiva Prasad Singh v. 
Rani Prayag Kumari Debi (1), referred to. 

Thefact that a Full Bench decision of one High 
Court differs from a decision of a Full Bench of an- 
other High Court isnot in itself sufficient ground to 
make a casea fit one for appeal to the Privy Council 
under the provisions of s. 109 (c), Civil Procedure 
Code. 

Where a question, that whether a certain tribal Chief 
residing within British territory is a Ruling Chief 
within the provisions of ss. 84 to 87,Civil Procedure 
Code, arisesina suit for ejectment brought against 
him it is not a matter of such private or public im- 
portance either to the Chie’ himself or to the public 
generally orany class or section of the public that a 
certificate of fitness for appeal tothe Privy Council 
within the provisions of s. 109 (c), Civil Procedure 
Code, can be given. 

P, C. P. against the decision of Rupchand 
and Havelivala, A. J. Cs., dated October 8, 
1936, 

Mr. Dipchund Chandumal, for the Appli- 
cant. 

Mr. Srikishendas H. Lulla, for the Opposite 
Parties. 


Davis, J. C.—This is an application to 
us to grant a certificate of fitness for 
appeal to the Privy Council against an 
order of two Judges of this Court dismis- 
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sing a revision application filed by one 
Sardar Bahadur Nawab Muhammad Mahrab 
Khan Bugti, C. B. E., C. S. I., of Kalat. His 
learned Advocate does not attempt to bring 
the case under s. 110, Oivil Procedure 
Code, or unders. -109 (a) and (b), Civil 
Procedure Code. He says he brings 
it under s. 109 (e), Civil Procedure Code, 
on the ground that it is a case of such 
special -importance both public and private 
that it is proper that we should grant 
leave. 

We think he is correct in his argument 
thats. 109 (e), Civil Procedure Gode, will 
apply even to an interlocutory order. This - 
is an interlocutory order, and reference may 
be made in this regard to the case in 
Shiva Prasad Singh v. Rani Prayag Kumari 
Debi (1). On the question as to whether 
we should grant a certificate on the ground 
that the decision of the Full Bench of 
this Court in Khudabux v. Panjo (2) differs 
from a Full Bench decision of certain other 
High Courts, we would refer to the case 
in Punnayyav. Lakshminarayana (3). The 
fact that a Full Bench decision of one 
High Court differs from a decision of a Full 
Bench of another High Court is not in 
itself sufficient ground to make a case a 
fit one for appeal to the Privy Council 
under the provisions of s. 109 (c), Civil 
Procedure Code. The question before us is 
whether the decision that this Sardar 
Bahadur Nawab Muhammad Mahrab Khan 
Bugti who. appears to be a tribal Ohief 
residing within British territory is a ruling 
Chief within the provisions of ss. 84 to 87, 
Civil Procedure Code. We cannot really 
come to tke conclusion that this question 
arising as it does in a suit for ejectment 
brought against him by the respondents with 
regard to certain land in the Upper Sind 
Frontier district is a matter of such private 
or public importance either tothe Sardar 
Bahadur himself or to the public generally 
or any class or section of the public that 
we Can give a certificate of fitness for ap- 
peal to the Privy Council, within the provi- 
sions of s. 109 (e), Civil Procedure Code. 
We must dismiss, therefore, the applica- 
tion with costs. The stay order is dis- 
charged. This order should be communicat- 
ed immediately to the trial Court. The suit 
is an old suit being of 1931 and we are deal- 
ing with it on May 14, 1937. 

Application dismissed. 


D. 
(1) 49 O 967; 70 Ind. Cas, 519; A IR 1922 Oal. 130: 
26 OW N 819. 


(2) 24 S L R 977; 127 Ind. Oas. 673; A I R 1930 Sing 
265; Ind. Rul. (1930) Sind 289 (F B). 
(3) A I R 1928 Mad, 448; 109 Ind. Oas. 167, 
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RANGOON HIGH COURT 
Special First Civil Appeal No. 153 of 1936 
March 8, 1937 os 
Rogerts, C. J. AND LEACH, J. 
MAUNG MYAT MAUNG——APPELLANT 


VETSUS 
NEW INDIA ASSURANCE Co., Ltp.— 
RESPONDENTS 

Insurance—Life insusance—Untrue answers in 
proposal—Joint policy—Wife giving menstruation 
certificate—Wife and husband aware of her preg- 
nancy at time of declaration—Death of wife in 
childbirth— Husband, if can claim policy money. 

husband and wife insured their lives jointly 

and the wife gave the required declaration of health 
and menstruation certificate. But at the time of 
declaration she was pregnant and this was known to 
the husband. The policy containeda clause that 
the assurance would be null and void if the declara- 
tion wereuntrue. On the death of the wife in 
childbirth, the husband claimed the policy money : 

Held, thatthe company was not liable to pay as 
the declaration and the certificate given by the 
deceased were false. 


Sp. F. C. A. from the decree of the Small 
nee Court, Rangoon, dated September 1!, 

Mr. D. M. Ray, for the Appellant. 

Mr. Paget, for the Respondents. 

Roberts, ©. J.—This is an appeal by 
one Maung Myat Maung against the deci- 
sion of the learned Chief Judge of the Small 
Cause Court of Rangoon in respect of a 
joint life assurance policy for the sum of 
Rs. 1,500 upon which the appellant sued the 
defendant-respondents. ‘The policy was 
issued on January 29,1935, and the money 
was payable after 15 years or on the death 
of the plaintiff or his wife within that period. 
The plaintiff's wife died in childbirth on 
April 23, 1935. Before the policy was 
entered into and when the canvasser called 
at the plaintiff's house it, was explained to 
the plaintiff and he admitted it that this 
company declined to accept proposals made 
on behalf of pregnant women whether 
singly or jointly with their husbands. When 
the application for policy was made in 
September 1934, the wife had a medical 
examination, but in November the letter, 
Ex. GG, was written by the company to 
the infended assured (the appellant) in 
which they said: 

“Our directors are prepared to issuea policy to you 
on the terms undernoted and subject to the produc- 


tionof asatisfactory declaration of good health and 
menstruation certificate.” 


The plaintiff in his evidence says : 

“When I received this letter I read it and I had 
a talk with my wife about it. I told her she had to 
provide a menstruation certificate. Ithen knew that 
my wife had become pregnant.” 

It is clear, therefore, that at that date he 
knew that his wife was ineligible as an 
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. assured under the contract of assurance into 


which this particular company are prepared 
to enter. Some time after the letter Ex. GG 
was received, Ex. JJ. was brought tothe 
deceased for her signature. Eliminating 
any question of dates of menstruation this 
document states : 

“I hereby solemnly declare on oath that since Sep- 
tember 22, 1934, the date on which Iwas medically 
examined for an assurance on my life with the New 
India Assurance Co., Ltd, I have been in sound 
health: that my occupation and my mode of life have 
been the same as stated in my proposal for assur- 
DNC}. oskas that since such date there has been no 
change in my personal or family history by death or 


. illness; that Ihave been menstruating regularly since 


my last examination......... ; and that the Oompany 
incurs no more risk in now commencing an assurance 
on my lifethan at the date of my proposal to the Com- 
pany.” 

This lady signed this document, the last 
paragraph of which runs: “I further de- 
clare that the assurance shall be null and 
void if this declaration is untrue”. In the 
eross-examination of the plaintiff he was 
asked whether the statement that the come 
pany on December 22, incurred no more 
Tisk was not an untrue one, and he admitted 
after being pressed that a pregnant woman 
could not truthfully sign such a document. 
Apart from the question of incurring risk, 
the declaration of the plaintiff's wife said in 
terms that she had been menstruating 
regularly when she knew that such in fact 
was not the case. I agree with the learned 
trial Judge that itis impossible to imagine 
that Ma Khin Hla thought she was 
signing when she put her signature to 
Ex JJ. except the document that she must 
have known the insurance company would 
put before her to inquire as to the question 
of her pregnancy or freedom from that 
condition. Her husband, the appellant, 
gave evidence and his evidence was rejected 
by the learned Judge of the Small Cause 
Court. He said in effect that during this 
period he signed a document put before 
him by the assurance company to say that 
his wife had menstruated last on Septem- 
ber 4,1934. This is clearly untrue, for, as 
my learned brother Leach has pointed out, 
if such a document were sent and received 
by the company there would be an end of 
any proposed contract of assurance. 
Throughout the hearing of this appeal I 
have been unable to discover a single 


point upon which it could be urged with 


any substance that the learned Judge of the 
Small Cause Court was wrong in his deci- 
sion. I think the css was a plain ois and 
there are no grounds whatever upon which 
that decision could be upset, In my opinion, 
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therefore, the appeal ought to be dismissed 
with costs. 

regis J.—I agree and- have nothing to 
add. 


N. Appeal dismisse d. 


T eal 


CALCUTTA HIGH COURT 
Civil Appeals Nos. 841 to 844 of 1934 
November 18, 19836 - 
M.C. Gucsg anp B. K. MUKBERJI, JJ. 
AMAR KRISHNA CHOWDHURY 
AND OTHERS—ÅPPELLANTS 


i TETSUS 
SURENDRA BIJOY DEWANJI ANp 
' OTHERS——RESPONDENTS - 

Bengal Tenancy Act (VIII of 1885), s. 105— En- 
hancement—Zewmindar holding under perpetual lease 
Right to enhance rent~Mention in potta of Putni 
Regulation, if indicates rent to be fixed. . 

. A zemindar holding under the perpetual settle- 
ment is entitled to enhance the rents of all rent-paying 
lands, unless he is precluded from doing so by a 
contract binding on him,and prima facie the rent is 
liable to enhancement on the application of the land- 
lord or to reduction on the application of the tenant 
unless either of them has precluded himself by con- 
tract from claiming such enhancement or reduction, 
respectively. Bamasundari v. Radhika (1) and 
Krishnanendra Nath v, Kusum Kamini (2), relied 


on. ; 
Where atalukis not described as a putni taluk 
, “put the potta mentions the Putni Regulation and pro- 
vides for the assessment of khila lands at the rate of 
the present settlement, the mere mention of Putni 
Regulation is not conclusive to show that the rent 
was fixed for all time. Makbul Aliv. Jogesh Chandra 
(10), applied. 
°C. A. from the appellate decrees of the 
Additional Special Judge, Chittagong, dated 
June 15, 1933. 
Mr. Chandra Sekhar Sen, for the Appel- 
lants. 
' Mr. Jyotirindra Nath Das, for the Respon- 
dents. l 


B. K. Mukherji, J.—The plaintiffs are 
the appellants in these four analogous 
appeals, which arise out of as many suits 
commenced by them for enhancement of 
rent under s. 105, Bengal Tenancy Act. 
The plaintiffs are co-sharer landlords to the 
extent of 10 annas74 gds. share of the 
lands in dispute ard it is admitted that 
they haveseparate collection of their share 
of the rents. The defence of the defend- 
ants is of a threefold character. It is con- 
tended in the first place that the tenures 
having been in existence from the time 
of the Permanent Settlement, the rents 
are not enhancible under Jaw. In the 
second place a presumption of fixity of rent 
is sought to be raised from uniform payment 
ofrent under s. 50, Bengal Tenancy Act. 
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Lastly, reliance is placed upon certain pottas 
which were executed in the year 1912, and 
which, the defendants allege, created 
mukarrari tenures with rents fixed in per- 
petuity. 

The Assistant Settlement Officer nega- 
tived all the three contentions of the de- 
fendants and decreed the plaintiff's claim, 
fixing the enhanced rents in all the four 
cases, which were to take effect from 1338 
B.S. There were appeals by the defend- 
ants tothe Court of the Special Judge at 
Chittagong, and the learned lower Appellate 


_ Court reversed the decision of the Assistant 


Settlement Officer and dismissed the suits 
holding that the intention of the parties 
was to create putni taluks with rents fixed 
for ever. It is against these decrees of. 
dismissal ‘by the Special Judge that these 
second appeals have been filed, and Mr. 
Chandra Sekhar Sen, who appears in support 
of the appeals, has contended before us 
that the judgment of the Special Judge; 
Ohittagong, cannot be sustained, there being 
clear error of law committed by him in 
construing the pottas. 


The pottas are in identical terms, and 
we have examined the contents of the 
original documents and . have gone through 
the translation supplied to us by the 
learned Advocates for the appellant. Gon- 
fining ourselves to one of them, we find 
that it purports to describe the- tenancy as 
kaimi sikmi taluk reserving a rent pay- 
able in two instalments. Paragraph 1 
states that the rent would be paid in 
specified instalments by the tenant and his 
successors and in case of default the 
landlord would be entitled to sell the 
tenure twice every year under the provision 
of Regulation VIII of 1879. Paragraph 2 
contains the stipulation that on excess lands 
being found, or khila lands having been 
brought under cultivation, there will be 
separate settlement in accordance with the 
rates of the present settlement and on 
refusal of the tenant to agree to the new 
settlement the landlord will be entitled to 
have the rent enhanced or else could take 
khas possessionof the lands. Paragraph 3 
contains certain restrictions regarding the 
cutting of trees, and para. 6 provides for 
payment of certain abwabs on occasions of 
marriage. The other clauses are immate- 


- rial and have not been relied upon by the 


learned Advocates on either side. Now the 
question arises as to whether upon a proper 
construction of the potta it can be said that 
the document created a mukarrari tenure. 
The proposition of law is well-established 
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Since 1869, when the case in Bamasundari 
v. Radhika (1) was decided by the Judicial 
Committee, that: - 

“A zamindar holding under the perpetual settle- 
ment is entitled to enhance the rents of all rent pay- 
ing lands, unless he is precluded from doing so bya 
contract binding on him.” 

The proposition is reiterated in Krishna- 
nendra Nath v. Kusum Kamini (2) where it 
is said that : 

“Prima facie the rent is liable to enhancement 
on the application of the landlord or to reduction 
on the application of the tenant unless either of 
them has precluded himself by contract from 
claiming such enhancement or reduction res- 
pectively.” 

Their Lordships further observed that 
the word usually employed in creating 
fixed rent in perpetuity is the word 
mokarrari though the absence of such 
word is not conclusive, if there are other 
words in the grant from which an inten- 
tion to create fixed rentcan be gathered. 
Keeping these principles in view let us 
turn tothe provisions of the potta. The 
word mokarrart is not there, and itis 
conceded by the learned Advocate for the 
respondents that the expressions sikmi and 
keimi do not connote fixity of rent. The 
learned Special Judge was of opinion, that 
the taluk created was a putni taluk, and 
Mr. Das for the respondent has sought to 
support this decision by reference to the 
terms contained in paras. 1 and 2 of the 
potta. Now para. 1 uses the expression 
putra poutradt krame which undoubtedly 
signifies a hereditable or permanent grant, 
and enjoins payment of the rent in 
specified instalments, by the tenant and 
his successors. Here again there are no 
words like nirdharita or abadharita with 
reference to the stipulated rent, and which 
occur in many cases to which our atten- 
tion has been drawn by Mr. Das (e.g. 
Golam Rahaman v. Gurudas (3) Kumud 
Nath v. Kunjabala (4), Ambica Charan v. 
Basanta (5). 

It is true that the landlofd is given the 
right to avail himself of the procedure for 
summary sale given by Regulation VIII of 
1819 in the matter of realisation of rent 
and Mr. Das for the respondent has con- 
tended with great force that this fact is 
practically a clincher on the point, asa 

(1) 13M I A 248;4B LR8; 13 W R 11; 2 Suther 
11; 2 Sar. 524 (P 0). 

(2) 54 I A 48; 100 Ind. Cas. 93; A I R1927 P O 20; 
54 O 166;(1927) M W N 41; 52 M. L J412; 31CO WN 
514; 25 L W 831; 450 L J 305 (PC). 

PR 38 CL J 550; 76 Ind. Cas. 586; A IR 1923 Cal. 

Š 


(4) 62 O'L J 67; 164 Ind. Cas. 132; 9 R O 144. 
-  (5)36 OW N '178; 134 Ind. Cas. 1130; A I R 1932 
Oai, 73; 58 O 1046; Ind. Rul. ¢1932) Oal. 42, 
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putni taluk always connotes fixity of rent, 
He has relied amongst others on the deci- 


‘sion of this Court in Saroda Prosad y. 


Uma Sankar. (6). Ia that case a question 
arose as to whether the rent of a certain 
tenure was fixed in perpetuity or not 
and reliance was place:l on the facts that 
the tenure was in existence for about 
100 years, at a uniform rate of rent, even 
though land values had increased much 
in the locality, and also on the fact that 
it was described as a putni Sanderson, 
C.J, observed in his judgment that there 
was no reason why the taluk being describ- 
ed asa putniit would not have its ordi- 
nary incidents. That the use of the word 
putni is not by itself conclusive ig 
indicated in various decisions of which 
Nirodehandra v. Harihar (7) and Sourish 
Chandra v. Seroj Ranjan (8) may be cited 
as instances. 

In the present case the taluk has not 
been described as a putni taluk and 
Mr. Sen argues that it is open to the 
parties to put in an engagement in the 
lease that the landlord would be entitled 
to avail himself of the procedure of gum- 
mary sale and if there is stipulation to 
that effect, s. (8) of Regulation VIII of 1819 
will enable the landlord to put up the 
tenure to sale under the Regulation. The 
proposition receives considerable assistance 
from a series of decisions in this Court, viz., 


“Upendra Nath v. Jogesh Chandra (9) and 


Maqbul Alt v. Jogesh Chandra (10) where 
under similar circumstances it was held 
that such stipulation was not enough to 
prove fixity of rent, as Putni Regulation 
applied to cases where rent was not 
permauently fixed. We are in entire agree- 
ment with this view and are unable to 
hold that the mere mention of Putni Regula- 
tion is conclusive to show that the rent was 
fixed for all time. 

Mr. Das has next laid stress upon para. 
(2) which provides for assessment of khila 
or excess lands at the rate of the present 
settlement. There again the authoritieg 
concur in holding that such stipulations 
are insufficient to prove mokarrari 
character. The question was raised and 


R 44 O LJ 385; 99 Ind. Cas, 258; A I R 1927 Oal, 


8... l ; 

(7) 24 C W N 874; 58 Ind. Cas, 867; AI R 1920 Oal 
574; 32 O LJ 19. 

(8) 60 O L J353; 150 Ind. Oas., 1019; A I R1934 Cal. 
571; 38 O W N 707;7 R U 53. 
B 22 C W N 275; 38 Ind. Cas, 56; A I R 1938 Cal. 


(10) 23 O W N 915; 54 Ind Oa8.850; A J R 1920 Cal], 
35; 30 CL J 140, 
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decided in Ram Kumar v. Robertson (11), 
Surja Prasad v. Midnapore Zamindary (12), 
Surja Kumar v. Ratan (13) and Lakshan 
Chandra v. Narim Sardar (14). This 
fact indeed was considered to be material 
in Amar Nath v. Krishna Das (15) and 
Golam Rehman v. Gurudas (3) but this was 
one amongst many other facts relied upon by 
the learned Judges and was never con- 
sidered to be the sole determining factor. 
The other stipulations in the deed are 
really immaterial, and throw no light on 
the present question. Giving, therefcre, 
our best attention to the question, we 
have cme to the conclusion that all the 
provisions of potta taken together do not 
show that the rent was fixed for ever. 
The appeals are, therefore, allowed. The 
judgment and decree of the Special Judge 
"3g set aside and the cases remanded to him 
to consider the amount of enhanced rent 
that the plaintiff is entitled to under law and 
on theevidence in the record. There will be 
no order as to costsin this Court. Future 
costs will abide the result. 
M. C. Ghose, J.—I agree. 

Appeals allowed. 


N. 

(11) 9 C W N 334. 
(12° 38 © L J 369; 77 Ind. Cas. 954. 

(135 31C W N 450; 102 Ind. Oas. 323; AIR 1927 


Cal. 408 : 
(11) 360 W N 341; 138 Ind. Oas. 545; A I R 1932 
Oal. 508: Ind. Rul. (1932) Oal. 486. 
(15) 350 LJ 138: 64 Ind. Oas. 829. 


MADRAS HIGH COURT 
S:cond Civil Appeal No. 1271 of 1932 | 
November 11, 1936 
VARADAOHARIAR, J. 

TADIKONDA RAMAKRISHNA RAO 
AND ANOTAER—PLAINTIFRS — APPELLANTS 
VETSUS 
KOTTAGANDU SUBBA RAO— 
DEFENDANT —RESPONDENT 

Landlord and tenant—Two brothers forming joint 
Hindu family and owning a house—Tenant in posses- 
sion of portion—Tenant purchasing half share of 
younger brother and continuing possession—Notice 
to quit by other brother—Tenant claiming possession 
as co-sharer — Suit for rent orin alternative for 
damages for use and oceupation—Tenant's suit for 
partition decreed—Non-liability for rent and damages 
to elder brother. N , 

Two brothers formed a joint Hindu family and 
owned a house, portion of which was occupied bya 
tenant K, who subsequently purchased half share of 
the younger brother. Thereafter the tenant in his 
right as a co-sharer, continued his occupation of that 
portion. The elder brother assigned his interest to 
his wife who gave notice to K to quit. But K 
asserted his right to remain in possession as & Co- 
sharer and not as a tenant, the period of his lease 
having by then terminated, He relied on his salę- 
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deed. The wife of the elder brother instituted a suit 
for rent or in the alternative for damages for use and 
occupation While this suit was pending K sued for 
partition and got a declaration that he was entitled 
to half portion of the house against the plain- 


iW; 

Held, that K could not be treated as continuing in 
possession as a tenant and consequently no decree for 
rent on that footing could be granted ; 

Held, also thatin face of the finding in partition 
suit, the alternative claim for use and occupation was 
not sustainable ; 

Held, further that the fact that K was in occupation 
of a portion which was morethan half asbare of the 
house, did not entitle the plaintiff to clai.n some 
payment as occupation rent, in respect of that ex- 
cess ghare. 


S. ©. A. against the decree of the Court 
of the Subordinate Judge (Additional) of 
Masulipatam in Appeal Suit No. 14 of 1932 
(A. S. No. 234 of 1931, District Court, Kistna) 
preferred against the decree of the Court 
of the District Munsif of Gudivada in O. S. 
No. 407 of 1929. 


:; Mr. K. Umawaheswaram, for the Appel- 
ants. ; 

Mr. P. Satyanarayana Rao, for the Res- 
pondent. | 

Judgment.—This Second Appeal arises 
ont of asuit for rent. -The appellants are 
husband and wife but it will be convenient 
to refer to the husband who is tke Ist 
plaintiff asthe plaintiff. He has a brother 
named Hanumantha Rao and the arrange- 
ment made by the defendant with Hanu- 
mantha Rao for ihe purpose of latter's 
undivided half sharein the suit house has 
been the cause of differences and disputes 
between the parties. 

It is admitted by the defendant that, 
to begin with, he was a tenant of the 
whole of the suit house under the plaintiff 
who at that time is said to have acted on 
behalf of himself and of his brother 
Hanumantha Rao. Later on, however, it 
Seems to be common ground that the de- 
fendant was a tenant only of the eastern 
portion of the house, which is referred to 
as portion Ain,the plan. It also appears 
from the evidence that for some years up 
to 1925, the western portion was in the 
occupation of another tenant, but it is 
stated that the western portion was much 
less commodious and as it also got into 
disrepair, it was apparently not continued 
to be occupied by anybody. The latest 
registered lease between the parties seems 
to have been entered into in 1918 for a 
period of two years, but though its term 
expired in 1920 the defendant admits 
having continued jin occupation of the 
eastern portion presumably on the same 
terms as under Ex. A till October 1936 


1937 
The plaint alleged that during the interval 
there was a fresh arrangement for pay- 
ment of enhanced rent but apparently 
that allegation has not been persisted 
in. 

- The dispute between the plaintiff and 
his brother is said to have been the result 
of an attempt on the plaintiff's part to 
treat the eastern portion of the house which 
is said to be the better portion of the 
property as having become his own and 
trying to force the western portion on the 
brother, while the brother contended that 
both of them were undivided and that 
plaintiff was not entitled exclusively to the 
eastern portion. The defendant appar- 


ently was induced to make some capital | 


out of these unfortunate differences between 
the brothers and purported to purchase 
Hanumantha Rao’s undivided half share in 
the suit property. After the defendant 
obtained this sale-deed from Hanumantha 
Rao the plaintiff, on November 1, 1926, 
purported to transfer to his wife the eastern 
portion of the house treating it as his 
property and on November 19, 1926 the 
wife sent a notice, Ex. V, to the defendant 
asking him to quit the house.on January 
15,1927. The defendant promptly replied 
byEx. V-a stating that he did not even 
propose to wait till January 15, 1927, but 
as from the date of his purchase from 
Hanumantha Rao he had in law become a 
co-owner of the house there was no longer 
any relationship of landlord and tenant 
between themselves. He no doubt says 
that the sale by the plaintiff to his wife 
was collusive and nominal, but it certainly 
does not lie in the plaintiff's mouth to say 
that it was not open to the wife to give 
that kind of notice. 

The claim in the plaint was that the 
defendant was bound to pay rent as from 
August 30, 1926 but alternatively the claim 
was also put forward as one for damages 
for use and occupation. The written state- 
ment raised the plea foreshadowed in the 
reply notice Ex. Vea. It was also stated 
that rent had in fact keen paid to the 
plaintiff up to October 31, 1926. The rent 
suit was in the first instance filed in the 
*Masulipatam Sub Court as a Small Cause 
suit. Within five or six weeks after its 
institution, the defendant on the strength 
of the sale deed obtained by him from 
Hanumantha Rao filed a suit for partition 
of the suit house in the District Munsif’s 
Court. The rent suit was accordingly 
transferred to the Muosif's Court and the 
two sujts were tried together. 
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' In the partition suit both the Courts 
upheld the plea that there was no parti- 
tion between the brothers, that the present 
‘Plaintiff was, therefore, not entitled in his 


own right to the eastern portion of the 


suit house and that the present defendant 
was entitled to have the house partitioned 
between himself and the plaintiff. I under- 
stand that that decree has now become 
final. Proceeding on the above basis, the 
Courts below have held that after November 
10, 1926, the defendant was in possession 
asa co-owner and not asa tenant ror as 
a trespasser and that, therefore, he was 
not liable to pay any rent or damages to 
the plaintiff. A decree was given for a 
small sum representing the rent between 
October 31, 192°, and November 10, 1926, 
The plaintiff has filed this Second Appeal 
claiming that he is entitled to rent even in 
respect of the period subsequent to Novem- 
ber 10, 1926. 

On behalf of the appellants, three con- 
tentions have been urged before me. It was 
first contended that the purchase by the 
defendant from Hanumantha Rao will not 
bring ahout a merger of the lease-hold and 
the vendee's interest because the purchase 
was only of a half share. Reliance was placed 
in support of this contention on the decision 
of the Judicial Committee Fakir Baksh v. 
Murli Dhar (1). As a proposition of law 
there can be little doubt that if a person 
isa tenant of the whole ofa property the 
acquisition by him of ownership in a 
portion thereof-will not of itself extinguish 
the leasehold interest. In the Lucknow 
case Fakir Baksh v. Murli Dhar (1), the 
tenant was sought to be treated as having 
forfeited the tenancy and incurred liability 
to account for the full profits of the prop- 
erty to his co- sharers. The facts stated 
inthe judgment show that he had a term 
lease and the tenant insisted that as long 
as the term lasted, his co-sharers must only 
be deemed to have purchased the right to 
rece ve the rent and there was no dise. 
tinction of the lease by the merger. I do 
not see how that question arises in the 
present case. Apart from the doctrine of 
merger, if this was a case in which the 
defendant held possession of the whole 
house as lease, it may be open to the 
plaintiff to contend that after the purchase 
hy the lessee ofa half share in the house 
the defendant should continue to pay 


(1) 6 Luck 197; 131 Ind. Oas. 334; AI R 1931P O 
63; (1931) A LJ 260,80 W N492: Ind. Rul (193D 
P 0 110; 33 Bom, L R 495; 35 O W N 502; (1931) M W 
N 409; 53 O L J 507; 61 M L J 261 (P Q). 
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to the plaintiff a proportionate share of 
the rest in respect of the other half on the 
principle laid down in s. 37 of the Transfer 
of Property Act. But as I have already 
stated, it is not the plaintiff's case that the 
defendant wss a tenant of the whole house. 
No question, therefore, of merger or appor- 
tionment arises in the case. 

The next contention on behalf of the 
appellant's was based upon the observa- 
tions ‘in Mulla’s Hindu Law, pages 295 
etc. With reference to the rights of a 
purchaser of an undivided share in an item 
of joint family property from a co-parcener. 
The learned author points out the different 
views obtaining in the various High Courts 
as to the right of such a purchaser to 
obtain possession cr to remain in possession. 
Here again it is unnecessary for me to 
express any opinion on the point on which 
there is so much divergence of judicial 
opinion. For one thing. the plaintiff in this 
case all along insisted that he was entitled 
to a portion of the house exclusively there 
was accordingly no question of his claim- 
ing to recover the house for the family. 
Again SirD. F. Mulla himself points out 
that even in cases in which a decree for 
ejectment has been given against the pur- 
chaser in possession, it has been the practice 
to grant a stay of execution till the pur- 
chaser files a suit for partition of the prop- 
erty in which he has purchased a share. 
As I have observed already, a partition 
suit was instituted in the present case within 
five or six weeks of the institution of the 
rent suit. 

So far as this claim to reccver rent is 
based upon the defendant's character as 
tenant’ itis difficult to see how it could 
be maintained that the defendant oc- 
cupied that status in the face of the 
notices Ex. V and V-a. By Ex. V-a the 
plaintiff's wife presumably with the know- 
ledge of the plaintiff purported to terminate 
the tenancy by notice to quit as from 
January 15, 1927. As the original period 
of the registered lease had long ago termi- 
nated, the defendant have been in posses- 
sion subsequent to 1920 only asa tenant 
from month to month. If the defendant 
had acquiesced in Ex. V,it will be impos- 
sible to treat him asin ihe position of a 
tenant after January 1927. But he was 
prepared to throw up his tenancy even on 
an earlier date as shown by Ex. V-a and 
he relied on his title by purchase. Whe- 
ther that purchase entitled him to remain 
in possession or not is another matter but 
in view of Ex. V, and V-a it is impossible 
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the relationship of landlord and tenant after 
that date. i 

As for the alternative claim for damages 
for use and occupation, I do not see how 
in the face of the finding in the partition - 
suit that the present defendant was entitled 
toa half share in the house the defendant 
could be held liable for damages. It is 
one thing to say that ke could have been 
ejected and that his only right was to 
sue for partition bat it is a different thing 
to make him liable for mesne profits as a 
person in possession without title, and as 
I have stated already the partition suit was 
filed very shortly after the institution of the 
suit for rent. 

Lastly, the appellant’s learned Counsel 
suggested that asthe eastern pordon, that 
occupied by the defendant, represented 
more than a half share which the defend- 
ant would have been entitled to, the plaint- 
iff was entitled to claim some payment as 
from a co-owner who has received a larger 
Share of the profits than he would be 
entitled to. The authorities no doubt re- 
cognise that if a co-owner makes profits 
by the use of common property, he is 
accountable to the other co-owner for the 
profits made by him in excess of his share, 
but no authority has been brought to my 
nolice in whicha co-owner in possession 
Can merely on the ground of ‘his posses- 
sion be made liable to pay an occupa- 
tion rent to his co-owners. It is not sug- 
gested that the plaintiff wanted to occupy 
the property and was prevented from so 
doing by the defendant. 

In these circumstances [ do not see 
any reason to differ from the conclusion 
reached by the Couris below. The Second 
Appeal fails and is dismissed with costs. 

(Though points of law have been attempt- 
ed to be argued before me, I am not 
satisiied that they really arise on the facts, 
I, therefore, refuse leave to appeal). 

A.D. Appeal dismissed. 


ET EP idle 
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Civil Procedure Code (Act V `of 1908), 0O. XXI, 
r, 90, ss. 47, 2 (2)—Eaecution sale—Proclamation 


‘193% 


setting out valuation as given by decree-holder with. 
out previous enquiry—Whether good ground for 
setting aside sale—Order of sale . proclamation, if 
gives vight of appeal before sale—Test to determine 
appealability of order—Determination under s. 47, 
when amounts to decree. 

The setting out inthe proclamation of sale the 
valuation ofthe piopertiesas given by the decree- 
holder without a previous enquiry as to the valua- 
tion would be a material irregularity in the publica- 
tion of the sale, which would have been a ground of 
application for the setting aside of the sale under- 
O. XXI, r. 90, Civil Procedure Code. Such application 
can be made only after the sale has taken place, and 
whether it will succeed or not will depend on whether 
the under-valuation set out inthe proclamation is gross 
and whether substantial injury has resulted to the 
applicant on account of such under-valuation. But 
this matter cannot give the dissatisfied party a right 
of appealing against the order for issue of the pro- 
clamation, before the sale takes place 

The true test to be applied in determining the 
appealability ofan order is whether the orderis a 
‘decree’ within the meaning of s. 2 (2), Civil Procedure 
Code. A determination made under s. 47 must affect 
the rights of the parties with regard to all or any of 
the matters in controversy, in order that it would be 
tantamount toan order which amounts to a decree 
within the meaning of s. 2 (2),and inasmuch 4s an 
order for stay of execution, though it falle under s. 47 
_ does not affect the rights of the parties with regard 


to allor any ofthe matters in controversy, it is not: 


such anorderas amounts to a decree. Saraswati 
Barmonya v. Moti Barmonya (1) and Husain Bhat 
v. Beltu Shah Gilam (2), relied on. 


F. O. A. from an order of the District Court, 
Hanthawaddy, dated June 22, 1936. 


Mr. Datta, for the Appellant. 

Mr. K. N. Dangali, for the Respondents. 

Mya Bu, J.—This proceeding has been 
initiated by a memorandum of appeal, 


which is described as an appeal against 

“the order dated June 5, 1936, and orders dated 
June 22, 1936, of the District Court of Hantha- 
waddy in its Civil Execution No. 14 of 1936." 


Civil Execution No, 14 of 1936 is a pro- 
ceeding jaken pursuant to a final decree 
for sale in a mortgage suit filed by the 
respondents against the appellant, The 
properties subject to mortgage were ‘situat- 
ed within the local limits not only of 
the jurisdiction of the District Court of 
‘Hanthawaddy but alsó of those of three 
other District Courts in this Province. By 
the crder of June 5, 1936, the District 
Court rejected the appellant's (judgmeunt- 
debtors) application for calling upon the 
respondents (decree-hcelders) to file maps 
of the pieces of land which were sought to 
be sold in pursuance of the decree. The 
order of June 22, approved the draft 
proclamation for sale of the mortgaged 
properties, fixed August 29, 1936, as the 
date of sale, and August 3l as the date, 
for the submission of the sale report, and 
stated that the judgment-debtor was not 
present in Court that day, so the Court 
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could not get any information from him 
regarding the valuation other than what 
he had already given, and if the judg- 
ment debtor's valuation could be worked 
into the prcclamation this should be done, 
otherwise it would have to be left oat. 
Krom tae memorandum of appeal, in 
the light of the matiers contained in the 
so-called orders of the District Court des- 
cribed above, it is not easy to state with a 
claim toaccuracy the nature of the matters 
which are appealed against. But the 
learned Advocate for the appellant explains 
that the matters which he wants rectified 
are the contemplated sale of the pruperties 
situated within the jurisdiction of the other 
District Couris and the setting out of the 
valuation of the properties to be put up 
for sale as given by the decree-holders 
without enquiry as to whit the true valua- 
tion should be, The learned Advocate 
contends that a Court has no jurisdiction 
to crder the sale of immovable property 
Situated outside its local jurisdiction, and 
accordingly, if the sale of such properties 
were allowed to take place in the proceed- 
ing in the District Cuurt of Hanthawaddy, 
it would be void so far as such properties 
were concerned, and that the omission to 
enquire into the valuation of the proper- 
ties to be sold is a material irregularity in 


the conduct of the proceeding, inasmuch 


as gross under-valuation in the proclamas 
tion of sale is tantamount to a material 


‘irregularity, which is a ground for setting 


aside of the sale, even if it had taken 
place under O. XXI, r. 90, Civil Procedure 
Code. From these explanations it can be 
gathered that the matters appealed against 
are: (1) the order directing the sale of the 
mortgaged properties situate within the 
local limits of the jurisdiction of the other 
District Courts, and (2) the setting out in 
the proclamation of sale the valuation of 
the properties as given by the respondents 
without a previous enquiry as to the valua- 
tion. 

As regards the second matter, it would 
be a material irregularity in the publication 
of the sale, which would have been a ground 
of application for the setting aside of the 
sale under O. XXI, r. !0. Such applica- 
tior can be made only after the sale has 
taken place, and whether it will succeed 
or not will depend on whether the under- 
valuation set out in the proclamation is 
gross and whether substantial injury has 
regulted to the applicant on account of 
such under-valuation. How this matter 
can give the dissatisied party a right 
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of appealing against the order for issue 
of the proclamation, before the sale takes 
place is beycnd my comprehension. It 
is, therefore, not surprising to find that 
. the learned Advocate for the appellant 
does not persist in his attempt to justify 
the filing of an appeal so far as this matter 
alone is concerned; but with special refer- 
ence to it; the learned Advocate urges 
that even if this proceeding does not lie as 
an appeal, this Court ought to entertain it 
as an application for revision. The order 
directing the sale of the mortgaged proper- 
ties situated in the three other districts is, 
however, pub forward as a determination 
between the parties to the suit. falling 
within s. 47, Civil Procedure Code, and that 
it is, therefore, a decree within the mean- 
ing of s. 2 (2), and is, therefore, appealable 
as such. It is conceded for the purpose 
of this case that the order relates to a ques- 
tion arising between the parties and re- 
lating to the execution of the decree. 
But the true test to be applied in deter- 
mining the appealability of the order is 
‘whether the order is a ‘decree’ within the 
meaning of s. 2(2). The material portion 
of this section runs as follows: 

“ ‘Decree’ means the formal expression of an ad- 
judication which, so far as regards the Court 
expressing it, conclusively determines the rights 
of the parties with regard to all or any of the 
matters in controversy in the suit and may be 
either preliminary or final. It shall be deemed to 
include the rejection of the plaint and the deter- 
mination of any question within gs. 47...” 

In Saraswati Barmonya v. Moti Barmonya 
(1) it was held that an order for security 
to stay execution is not an order deter- 
mining any rights of the parties, and is 
mot a decree within the meaning ofs. 2 
(2), Civil Procedure Code, 1908. In Husain 
Bhai vy. Beltu Shah Gilam (2) it was held 
that no appeal would lie from an order 
staying execution of a decree for a definite 
period therein specified. This decision 
proceeded upon the footing that a deter- 
Mination made under s. 47 must affect the 
rights of the parties .with regard to all 
or any of the matters in controversy, in 
order that it would be tantamount to an 
order which amounts to a decree within the 
meaning of s. 2 (2), and that inasmuch 
as an order for stay of execution, though 
it falls under s. 47 does not affect the 
rights of the parties with regard to all 
or any of the matters in controversy, it 
is not such an order as amounts to a 

(1) 41 © 160; 20 Ind, Cas. 72; A I R 1914 Cal. 
149; 17 C W N 1240. 

(2) 46 A 733; 83 Ind. Cas. 1035; A I R 1924 All. 808; 
#2AL J 706; LROA 482 Civ. 
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In this line ofreasuning I respect- 
fully concur. The order directing the sale 
of the properties situated in vhe othér 
districts does not affect the rights of the 
parties at all, because the primary order 
for sale of the mortgaged properties was 
in the final decree for sale, and therefore 
whether such properties were liable to be 
sold or not was not a matier in controversy 
before the Court at the time when it direct- 
ed the sale. The only part of that order 
which can possibly raise a question is its 
Girectiun to sell properties situate outside 
the local limits of its jurisdiction. I do not 
propose to enter into a discussion as to 
the validity or otherwise of such a direc- 
tion, but I can see no prima facie ground 
for regarding such a direction as invalid. 
Be that as it may, inasmuch as that order 
does not affect the rights of the parties as 
regards any matter in controversy, it does 
not amount to a decree which may be 
appealed against, For these reasons,. in 
my opinion no appeal lies against that 
order. As regards the order for issue of - 
the sale proclamation, itis not contended 
that an appeal lies, and it is obvious that 
it does not. 

The learned Advocate for the appellant 
urges that the whole case should be 
treated as an application for revision and 
all matterscomplained of should be rectified 
in the exercise of our discretion under 
s. 115, Civil Procedure Code. In my opinion 
bearing in my mind the principles that 
should guide us in exercising our dis- 
cietionary jurisdiction under s. 115, this 
prayer cannot be allowed. When this appeal 
was filed the sale had not taken place, but 
during the pendency of this appeal the 
sale has taken place. Ignoring the fact 
for a moment that the sale has taken place, 
we ask ourselves whether we should 
exerise our discretion unders. 115, and we 
are at once faced with the fact that as. 
soon as a sale takes place the ground of 
material irregularity based upon the alleged 
under-valuation due to want of enquiry 
contemplated by law wculd be available 
to the appellant in support of his applica- 
tion to get the sale set aside; but such 
application would be successful only if the 
applicant has suffered substantial iojury 
on account of the irregularity cumplained of. 
It is a practical impossibility to say that 
substantial injury has taken place, -before 
the sale is held. Even if after the sale 
has taken place pursuant to a proclamation 
which is vitiated by material inegularity 
that sale cannot be avoided under O, XXI, 


i937 
r. 90. Can it then be said that material 
irregularity by itself is a ground for 
‘ avoidance of thesale? If where the sale 
- has taken place material irregularity by 
itself is not sufficient to have the sale 
avoided or set aside, it is inconceivable 
that it can be a sufficient ground for inter- 
ference with a sale which has merely 
been proclaimed. Under a newly added 
proviso toO. XXI, r. 90, the applicant has 
to deposit either the amount mentioned 
in the sale warrant or an amount equal to 
the amount realized by the sale, whichever 
is less, when he files the application. 


‘This no doubt places a burden on the 
applicant with which he would not be 
saddled if he could put his grievance right 
by having the irregularity remedied be- 
fore the sale. But since irregularity by 
itself cannot be mzde a ground for the 
avoidance of the sale, it cannot be a suffi- 
cient ground to warrant this Court, in 
the exercise of its discretionary powers, 
to direct the lower Court notto hold the 
sale. As regards the ground that the Court 
had no jurisdiction to order the sale of 
property siluated outside the local limits 
of its jurisdiction and a sale of such pro- 
perty would be void, it is much less a 
sufficient ground to warrant our exercising 
our jurisdiction under s. 115, because if 
the contemplated sale, when it takes place 
is going to be void, the applicant’s legal 
position will not be affected by such a sale, 
and even if his title is thereby threatened, 
he can applyto the Court to have the sale 
set aside. Such an application would lie 
under s. 47: see Prem Chand v. Mok'ioda 
(3), and Sat Dhar v. Ram Chandra (4), 
and in such an application the matter in 
controversy willbe whether the appellant’s 
rights were validly disposed of by the sale 
ornot. An adverse order in such a proceed- 
ing will then be appealable an order 
amounting to a decree. Having these re- 
medies available to the appellant at the 
Proper time, I am of opinion that the present 
proceeding, even if it is regarded as an ap- 
Plication for revision, is not such as should 
warrant this Court's interference with the 
order or orders under consideration in the 
- exercise of its discretionary jurisdiction. 
Eor these reasons I hold that no appeal 
lies against the orders under considera- 
tion, and that this Court should not exer- 
cise its discretionary jurisdiction under 


(3) 17 O 699 (F B). 
. (4) 46 A 153; A IR i924 All. 261; 79 Ind. Cas. 532; 
Zi ALJ 917, i . 
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s. 115 in this case. The appeal is dismissed 
with costs, Advocate’s fee five gold mohurs, 

Mackney, J.—I agree that this appeal 
must be dismissed, and that there are no 
grounds for revising the orders of the learned 
District Judge. It is clear that there can be 
no appeal frem the orders in this case. 
Section 47, cl. (1) reads 

“All questions arising between the parties to the 
suit in which the decree: was passed, or their represen- 
tatives, and relating to the execution, discharge or 
sabisfaction of the decree, shall be determined by the 


Court executing the decree and not bya separate 
suit.” 


And s. 2,cl. (2), reads: 


‘Decree .... shall be deemed to include... the de- 
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Not all questions on which the parties 
choose to differ relating to execution are 
questions‘‘arising between the parties”; such 
questions must be those that concern such 
rights as they have between and in regard 
to one another. The decision of the Court 
to sell property outside its jurisdiction 
might affect certain rights of the judg- 
ment-debtor, but not the rights of the 
parties inter se. Consequently, such a 
decision is not adetermination of @ ques- 
tion arising between the parties under s. 47, 
and it is not appealable. As regards the 
request that the application should be 
treated as one in revision, no doubt this 
Court has power to revise such a decision 
under s.115, Civil Procedure Code, but it 
certainly would not exercise it in the present 
case, because the Court clearly had jurisdic- 
tion tó sell the property. Unders. 17, Civil 
Procedure Code, the Court did have jurise 
diction in this case over property situated 
outside its ordinary jurisdiction, and surely 
a Court can execute its decree in respect of 
property over which it had jurisdiction in 
the suit tried by it. Further in the present 
case the property in the different districts 
seems to have been composed of one estate, 
and under r. 3, 9. XXI, Civil Procedure 
Code, where immovable property forms one 
estate, situate within the local limits of the 
jurisdiction of two or more Courts, any 
one of such Courts may attach and sell the 
entire estate. The orders of the Court in 
regard to the valuation of the property and 
its refusal to require maps of the property 
to be filed are merely incidental to the 
execution proceedings. The Court did not 
determine the valuation of the property. 
It merely considered that it would be a 
sufficient compliance with r. 66, cl.(2) (e), 
O. XXI, to enter both the valuations given 
by the decree-holders and the judgment: 
debtor, and it did not decide between them. 
There wasin fact nothing determined from 
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which an appeal could be preferred. The 
point as regards the maps was never a 
question arising between the parties. Con- 
` sequently, in regard to these matters also 
there could be no appeal. 

In revision a Court would not interfere 
in such matiers unless injustice has actu- 
ally been done. It is in fact not apparent 
that there was any such gross under-valu- 
ation or confusion in regard to the value 
as would be materia]. lt was not necessary 
to attach copies of the maps to the sale 
proclamation. Full details of the land 
were entered therein. Actually only after 
the sale had taken place could there be 
‘any opportunity of deciding that injustice 
had been done. This Court should, there- 
fore, not interfere in revision on such 
matters at this stage, when it is not clear 
that any injustice has been done. I agree 
with the order passed by my learned brother 
as to the costs. 


N. Appeal dismissed. 
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NAGPUR HIGH COURT. 
Givil Revision Application No. 570 
of 1936 
July 12, 1937 
PoLicox, J. 
Tae NAGPUR ELECTRIC LIGHT 
COMPANY, NAGPUR— APPLICANT . 
versus 


R. B. 8. R. PANDIT—NON-APPLIOANT 

Civil Procedure Code (Act V of 1908,0. VJ, r. 14, 
0O. XXIX, r. L— Pleadings — Verification — Suit by 
corporation—Power given to general manager to sign 
and verify plaints—General manager, if can delegate 
his duties—Delegatus non potest delegare—H xcception 
to—Hlectricity Act IX of 1910), s. 24 (1)—Provision 
as to 7] days’ notice—Nature of — Benefit, tf can be 
waived by individual. 

There are exceptions to the principle, delegatus non 
potest delegare that an authority to delegate will be 
implied if there is no personal confidence reposed or 
skill required and the duties are capable of being 
equally well discharged by any person; or ifthe acts 
are purely ministerial, where no special discretion or 
skill is required orare subsidiary to the main pur- 
pose: or if the principal knows of the agent's intended 
delegation at the timeof his employment or subse- 
quently acquiesces in it, 

Where the directors of a corporation entrusted the 
general manager of the corporation to prosecute all 
legal proceedings that may be necsssary to protect 
and enforces the interests and rights of the company, 
to appear and act for and represent the company in 
all Uourts, and generally to do or cause to be done all 
things andto exercise all such powers and discre- 
tions as may be necessary fur the proper conduct 
and management of the business of the company, 
the general manager can delegate his duty ofsigning 
and verifying the plaints even though there is no 
express provisjon inthe power-of-attorney granted to 
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the general manager empowering him to delegate 
his duties. Ramdeo v. Lalu Jat (2), applied. 

Every one has a right to waive and to agree to 
waive the advantage of a law or rule made solely for 
the benefit and protection of the individual in his 
private capacity, which may be dispensed with witb- 
out infringing any public right or public polivy. 
But when public policy requires the observance of 
the provision, it cannot be so waived by an indivi- 

ual, 

The provision in s. 24 (1), Electricity Act requiring 
7 days’ clear notice isa provision purely for the pro- 
fection of the individual so that his electrical energy 
will not be stopped without reasonable notice and 
there is no question of public policy involved. If 
the individual is prepared to waive the notice, there 
18 no reason why he should not doso. John Ernest 
Edward v. Rai Jogendra Chandra Ghose (1), distin- 
guished. 


App. for revision of the decree of the Oourt 
ofthe Judge, Small Causes, Nagpur, dated 
July 10, 1936, in ©. S. No. 2815 of 1935. 

Messrs. C. B. Parekh and R.G. Rao, for 
the Applicant. 

Mr. W. C. Dutt, for the Non-Applieant. 

Order.—This application and Civil Re- 
vision No. 655 of 1936 arise out of asuit 
brought by the Nagpur Electric Light and 
Power Company, Limited, against R. B. S.R, 
Pandit to recover money due on account of 
electrical energy supplied and this order 
will govern botn cases. The defendant had 
fallen into arrears with his payments and 
the plaintiff company gave him notices on 
April 4, May 21, and June 22,1935 (Exs. 
P-9, P-7 and P-8), asking him to pay his 
bill and stating that if he failed to do so, 
it would disconnect his installation. In each 
case more than 7 days’ notice was given, 
as required by s. 24 (1) of the Electricity 
Act. Meanwhile there appear to have been 
negotiations between the parties, and on 
August 9,°1935, the plaintiff company 
wrote to the defendant saying that it would 
allow him up to August 3l, if he then paid 
his bill up to August 20, and on August 20, 
the plaintiff company wrote again to the 
defendant reminding him of the necessity. 
of paying by the 3ist: Exes. D-2 and D-3. 
On September 4, the defendant wrote 
tothe plaintiff company Hx. P-4, express» 
ing his gratitude to it for accommodating 
him in that way but asking for further 
time; the letter concluded : 

“If I now fail to pay my arrears of the bill by 
the lath instant by 2 P.M. you are at liberty to cut- 


off my connection without hearing any further 
request for grant of time.” 


The bill was not paid on the 1ith and on 
Sep:ember 16, the plaintiff's installation 
was disconnected. On October 19, the 
plaintiff company filed the present suit to 
recover these dues, including Rs. 3 as the 
fee fcr disconnecting the installation, and 


193% 


on October 21, Monday, the defendant 
paid the entire amount into the plaintiff 
company’s office. Practically theonly ques- 
tion then is whether the plaintiff company. 
_ Should be allowed its costs. | 

The Small Cause Court allowed the 


plaintiff company its costs in full but de- ” 


ducted Rs, 3 as the disconnecting fee on the 
ground that no notice was given to the 
defendant as required by s. 24 (1) of the. 
Electricity Act, holding that there could be 
no. waiver of the provision in that sub-sec- 
tion requiring 7 days’ clear notice. In 
Maxwell on the interpretation of Statutes 
ee page 329 of the 7th Edition itis stat- 


“Every one has a right fo waive and to agree to 
Waive the advantage ofa law or rule made solely 
for the benefit and protection of the individual in’ 
his private capacity, ‘which may be dispensed with 
without infringing any public right or public 
policy.” i 
and at page 331: 
“When public policy 
of the provision, 
vidual.” i 
In my opinion the provision requiring 7 
days clear notice is a provision purely for 
the protection of the individual so that his 
electrical energy willnot be stopped with- 
Out reasonable notice and there isno ques- 
tion of public policy involved. If the mdi- 
vidual ıs prepared to waive the notice, : 
there 1s no reason why he should uot do go. 
In the present case the defendant had ample 
notice and he specincaliy waived‘ any fui- 
ther notice.’ In these circumstances I hold 
that he is not entitled to say that notice 
was not giventohim. Thefactsin John 
Earnest Edward v. Rui Jagendra Chandra 
Ghose (1) were entirėly different and`I do 
not think that it was intended to lay down 
any general principle such as would apply 
here. In any case, after the defendant had ` 
paid the entire amount tothe company, L- 
do not think that the Small Cause Court 
was justitied in deducting this item. The 
amount involved is petty, but the plaintiff 
company attaches some imporiance to the 
principle and nas, therefore, tiled this ap- 
plication for revision. . Š 
The defendant took the objection that the 
plaint was not properly presented because 
1b was not signed by an authorised person. - 
Order Vi, r. i4 of the Civil Procedure Code, - 
provides that every pleading shall be signed 
by the party and ms Pleader (if any), and 
O. XXIX, r. l, provides that in suits by 
Or against a Corporation any pleading may 
be signed and veritied on behalf ot the 


/~ 


(1) 62 © 886; 156 Ind. Cas. 727; 39 O W N 526; 6l 


* 


QO Ld 111; A I R 1935 Jal, 298, 8 R O 37, 
L71~81 & 82 
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it cannot be -waived by an indi- 
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corporation by the secretary or by any 
director or the principal officer of the cor- 
poration whois able to depose to the facts 
of the case. Mr. Mehta, who is the general 
manager and may be described as the prin- 
cipal officer of the corporation, has been 
empowered by the directors to prosecute all 
legal proceedings that may be necessary to 
protect and enforce the interests and rights 
of the company, to appear and act for and 
represent the company in all Courts, and 
generally to do or cause to be done all 
things and to exercise all such powers and 
discretions as may be necessary for the 
proper conduct and management of the 
business of the company: see the power-of- 
attorney (Ex. P-6). In his turn Mr. Mehta 
has executed a power of-attorney empower 
ing Mr. J. E. Kanga, assistant of the come 
pany; to sign and verify plaints and written 
statements on behalf of the company and 
to appear, act and plead in all suits by or 
against the company. The plaint was 
signed by Mr. Kanga. It has been argued 
that Mr. Mehta had no power to delegate 
his powers to Mr. Kanga on the principle 
delegatus non potest delegare. There is 
certainly no express provision in the power- 
of-attorney granted to Mr. Mehta empower- 
ing him to delegate his duties. There are, 
however, well-recognised exceptions to this 
principle—see Halsbury'’s Laws of England, 
Vol. I, pages 224-225 —where it is stated that 
an autnority to delegate will be implied if 
there is no personal confidence reposed or 
skill required and the duties-are capable of 
being equally well-discharged by any per- 
son; or ifthe acis or purely ministerial, 
where no special discretion or skill is ree 
quired or are subsidiary to the main pur-. 
pose; or if the principal knows of the agent's 
intended delegation at the time of his em- 
ployment.or subsequently acquiesces in it. 
Here the power was given by Mr. Mehta to 
appear 
that the directors have ever dissented from: 
it. It. was said that Mr. Mehta was absent. 
in Bombay when the suit was filed and it is 
obviously’ desirable that there should be 
another person capable of signing plaints 
in - Mr. Mehta's absence. A somewhat, 
similar case arose in Ramdeo v. Lalu Natha 
(2), and following the principle of canstruc- 
tion adopted in that case, L think that the 
power-of attorney granted to Mr. Mehta 
should be consirued as confessing the power 
to delegate. In any case the signing of the 
plaint by Mr. Kanga would not be material 

(2) A-I R 1937 Nag, 65; 169 Ind, Oas.117; 19N L J 
207; 9 R N 305, | 
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irregularity, and I do not-think that it ought 
to deprive the plaintiff of their costa, 

The decree of the Small Cause Court is, 
therefore, modified, and there will be'a 
decree in the plaintiff's favour for Rs. 46-40, 
the costs incurred in the lower Court.. The 
costs of both parties in this Court must be 
paid by the defendant. 

Counsel's fee Rs. 15 in the two cases. 

D. Decree modified. 


MADRAS HIGH COURT. 
Civil Revision Petition No. 955 
of 1935 - l 
December 15, 1936 
; VENKaTARaMA Rao, J. 
G. RAMIAH BAGAHAVATHAR— 
PETITIONER- = 
versus 


CHINNA KARUPPANNAN SERVAI 


AND ANOTHER— RESPONDENTS 

Landlord and tenant—Lessee's obligation to deliver 
possession of premises demised—Duty to pay rent or 
. damages until obligation is fulfilled—~Mere fact that 
plaintiff's title has expired—Whether defence to 
suit for arrears of rent or damages. à 

One of the obligations of the lessee is to deliver 
possession ofthe premises demised to the lessor 
from whom he derived possession and until that 
obligation is fulfilled, he is bound to pay him 
either rent or damagesfor the use and occupation, 
Of course, it is open to him to show that his title 
having expired, he has surrendered possession to the 
original landlord from whom the lessor derived pos- 
session orto a person claiming by title paramount 
and in such cases it has been held that no question 
of estoppel arises, but when he is not able to plead 
a valid defence to his obligation to surrender pos- 
session, it will not be open tohim to resist the 
demand made by his leesor for damages for the use 
and occupation during the period he was in posses- 
sion until he surrendered possession to the lessor. 

A lessor by merely showing that the title has 
expired cannot escape the obligations he was under 


his lease even thcugh the lessee’'s title might have. 


expired by the expiration of the term of the lease, 
still until he basshown that he has renounced the 
obligation of surrendering possession to him by 
commencing to hold the property under some other 
person either the landlord of the plaintiff or a person 
claiming by title paramount or by delivering posses- 
sion tothem, the mere fact that the plaintiff's title 
has expired is no defence to a suit for arrears of rent 
’ or for damages, - 
O. R. P. under s. 25 of Act IX of 1887, 

praying the High Court to revise the dec- 
ree of the Court of the Subordinate Judge 
of Madura, dated March 9, 1935, and passed 
in S. 0. S. No. 381 of 1934. 

-Mr. N. R. Govindachariar, for the peti- 
tioner. 

. Mr. V. Ramasawmy, for the 


Respond- 
ents. ' nee. 4 aie 
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Judgment.—The question involved in. 
this revision petiticn is the right to recover 
arrears of rent by the plaintiff from the de- . 


fendants frcm March 1932. ‘Lhe plaintiff . 
obtained a lease from the Koodal Alagar 


Devasthanam on October 7, 1929, for “a 


period of three years. Even prior to the 
said lease he was holding the lands on 
another lease which was to expireon the 
date of the new lease. In anticipation ‘of 
getting the new lease he sub-leased the 
property to the defendants for a period. of. 
three years. The lease expired on October. 
7, 1932, but the plaintiff did not surrender 
possession of the property on the expiry of. 
the term: neither the defendants who. 
were holding a porticn of the property 
under the said sub-lease delivered possés- 
sion to the plaintiff. It transpires from the 
evidence that the plaintiff was attempting 
negotiations with the Devasthanam for the. 
renewal ofthe lease and the defendants 
were also making similar attempts for get- 
ting the lease to themselves and ultimately 
the defendants succeeded in getting the lease 
from the Devasthanam under Ex.1 which 
is dated April 27, 1933. It is also clear 
from the evidence that the plaintiff was.. 
sued by the Devasthanam for recovery of 
arrears of rent and possession on the ground 
that he ought to have surrendered posses: 
sion on the expiry of the term and that he 
failed todoso. Inthat suit a decree for. 
rent was passed ugainst the plaintiff. The 
plaintiff has now filed the present suit. for: 
recovery of arrears of rent and also for 
certain damages in respect of the contract. 
for milling paddy which the defendants. 
entered into with the plaintiff and also for. 
certain items due on account. The learned 
Subordinate Judge found as a fact that 
the plaintiff was not entitled to the moneys 
alleged to be due to him in respect of „the - 
dealings, and in regard to arrears of rent 
he was of the opinion that the lease in 
favour of the plaintiff had expired and he 
was not entitled to sue and claim relief in| 
respect there:f.° [t seems to me that this 
view is unsound. One ofthe obligations of 
the lessee is to deliver possession of the 
premises demised to the lessor from whom 
he derived possession and until that obliga- 
tion is fulfilled, he was bound to pay him 
either rent or damages for the use ard 
occupation. Of course, it is open to him to 
show that his titie having expired he has 
surrendered porsession to the original land- 
lord from whom the lessor derived’ posses- 
sion or toa person claiming by title para» 
Mount and jn such cases it has been held 
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that no question of estoppel arises, but 
when he is not able to plead a valid defence 
to his obligation to surrender possession, it 
will not be open- to him to resist the 
demand made by his lessor for damages 
for the use and occupation during the 

Period he wasin possession until he sur- 
rendered possession to the lessor. Mr. 
Ramaswamy Ayyar relied on two decisions 
reported in Ludai Mullah v Kally Das 
Ray (1) and Valia Muhammad v. Sava- 
kutti Koyi (2) to the effect that it is open 
to a lessee after the expiration of the term 
to plead that the lessor’s title has expired 
in a suit for rent. In my opinion the 
proposition is very widely stated in those 
cases because it will be seen from the 
Statement of the law in Everest and 
Strode's Law of Estoppel thata lessor by 
merely showing that the title has expired 
Cannot escape the obligations he was under 
his lease. The rule is thus stated in the 
srd Edition of the said book (page 202): 

A tenant is not estopped from showing that his 
landlord's title expired’ at a period subsequent to 
the date whan the tenant, was let into possession; but 
the tenant must, however, in order to be allowed 
to show the expiration of his landlord’s title, 
Solemnly renounce such title and commence a fresh 
holding under some other person.” 

_Yherefore, even though the plaintiff's 
title might have expired by the expiration 
of the term of the lease, still until he has 
shown that he has renounced the obligation 
- Of surrendering possession to him by com- 
mencing to hold the property under some 
other person either the landlord of the 
Plaintiff or a person claiming by title para- 
mount or by delivering possession to them, 
the mere fact that the plaintiff's title has 
expired is no defence to a suit for arrears 
of rent or for damages. I, therefore, re- 
verse the decree of the lower Oourt so far 
as this matter is concerned, and direct that 
a decree be given to the plaintiff for 
arrears ofrent as and by way of damages 
for use and occupation from March 1, 1932, 
up to the date of Ex. I, came into effect. 
For. this purpose, the case is remanded to 


the lower Court for disposal and for the’ 


necessary decree being passed in favour of 
the plaintiff, but in the circumstances I 
direct each party to bear his own. costs of 
this revision petition. 
A-N. 
(1) 8 C 238, 


(2) (1931) M W N 38; 117Ind. Cas. 1218; 39 L W 
116; 6 RM 1425; A I R 1934 Mad. 197; (1934) MW N 
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RANGOON HIGH COURT 
Letters Patent Appeal No. 5 of 1936 
August 17,1936 
= Mya Bu aNp BaGutugy, Jd. 

Munshi BASHIR AHMAD— APPELLANT 
Versus 
NEDERLANDSCHE HANDEL 
MAATSCHAPPIJ—REsponpENT 

Adverse possession—Lease—Possession under oral 
lease for non-agricultural purposes—Stranger en- 
tering and building and living —Possession overt and 
without concealment—Whether adverse ito lessor— 
Essentials of adverse possession—Evidence to prove 
it—Possession not provedto be permissive—Exclusive 
possession~—-Sufficiency of. 

Where a person holds a land on oral lease for non- 
agricultural purposes for.a term of yearsand a 
stranger enters upon the land, builds a hut and lives 
on it fora period of more than 12 years openly and 
without any attempt at concealment, his possession 
can be adverse to the leasor, Authali Moothavar v. 
Kunharan Kutty (4), relied on. 

The fact of adverse possession in order to be effec- 
tive need not be brought to the knowledge of persons 
against whom itis to operate. It is sufficient that 
such possession beovert and without any attempt at 
concealment. When the party claiming any adverse 
possession fails to show that the person possessed 
against by exercising due vigilance ought to have 
been aware of what was happening, his claim must 
fail. Surendra Kumar Roy Chaudhury v. Ahmad 
Nawab Chaudhury (5), relied on. 

A person basing his title to property on adverse 
possession must prove by clear and unequivocal 
evidence that his possession was hostile to the real 
owner and amounted to denial of such owner's title 
to the property claimed. He must also prove that if 
the real owner had exercised due diligence, he would 
have known what was happening. Ifit is not proved 
that possession was permissive, itis enough if it is 


exclusive. __ 
{Oase-law discussed.] 


L. P. A. fron the decree of the High. 
Court, dated March 25, 1936. 


Mr. L. C. Robertson, for the Appellant, 

Mr. Surridge, for the Respondent, 

Baguley, J.—This is a Letters Patent 
Appeal against the decree passed in Special 
Civil Second Appeal No. 18 of 1936 by a 
Single Judge of this Court. Toa certain 
extent the facts which give rise to this 
appeal are clear. It was said that one 
Hoosain Hamadanee, who, as the records of 
this Cours show, was a Rangoon business 
man with a large business, owned a large 
piece of land on Tnamaing Link Road, 
which runs from Prome Road to Insein 
Road. Hoosain Hamadanee took no pere 
sonal interest in this land, but for many 
years he had made an agreement with a 
local Shan resident, Maung Mar Lar, 
whereby Mar Lar paid’ him Rs. 1,000 a 
year and made whet he could out of the 
land, either by cultivating it himself or 
leasing it to others on rent and collecting 
such rents as he could from people living 
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on the land. While Mar Lar was thus 
dealing wiih it, the appellant erected a 
small neuse. or hut on a portion of the 
land adjacent to the FThamaing Link Road. 
He cecupied it openly and put a fence 
around his house and lived in it. The 
fact that he was so occupying the land 
seems to have been brought to the. notice 
of Hoosain Hamadanee, but it seems he 
was prepared to acquiesce in the occupa- 
tion, No steps were taken to evict him 
nor to demand rent. In due course Hoosain 
Hamadanee died and his estate was 
administered for some years by the 
Administrator-General. In the end the 
Administrator-Geueral sold the land to 
the Nederlandsche Handel Maatschappij. 
After serving notice on the appellant they 
filed a sunit to recover possession and 
compensation for the use and occupation 
of the land. The appellant denied the 
plaintifi’s title and claimed that if they 
had any right or title it had been extin- 
guished by his adverse possession for more 
than 12 years. 

In this Court the title of the plaintiff 
Bank is not seriously disputed. Nor is it 
disputed: that at the time the suit was 
filed the defendant had been occupying 
this house for more than 12 years. The 
question is whether by this occupation he 
has acquired a title as against the Bank. 
The trial Court and the lower Appellate 
Court took opposite views, and in second 
appeal a decree was passed restoring the 
Judgment and decree of the Township 
Court in favour of the Bank. The basis 
of the decision is that there is no evi- 
dence on the record to show that Hoosain 
Hamadanee at any time was aware of the 
fact that his land had been occupied by 
squatters, and following the case in 
Tarubat v. Venkatrao (1) it was held that 
as there had been no intention to told the 
land adversely, the occupation by the de- 
fendant was not adverse to the title of the 
true owner. It was further stated that in a 
case of this kind it is necessary for the 
squatter to prove that the owner had 
knowledge of the occupation, actual or 
constructive. In support of tne judgment 
of the learned Judge other poinis were also 
raised. It was argued on the basis of 
Uday Kumar Das v. Katyani Debi (2) 
that the possession of a trespasser, during 
the continuance of a lease, does not be- 
come adverse against the lessor, and it was 


(1) 27 B 43; 4 Bom, L R 721. 
(2) 49 C 948; 69 Ind. Oas, 126; A I R 1922 Oal. 87; 
850 L J 292, 
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argued that as Mar Lar took on lease 
these lands in the first place fr.m their 
owner and afterwards from the Adminis- 
trator-General, the possession of tue de- 
fendant could not be adverse to the true 
owner. This contention appears to me to 
be unfounded because Mar Lar could not be 
held to havea lease for a period of years 
from the true owners. There was no written 
registered document of lease throughout 
these years. There was nothing more than 
some kind of an irregular arrangement 
that worked, no doubt, quite weil, that 
Mar Lar should pay Rs. 1,uuU0a year and 
take what he could out of the land. It 
was not an agricultural lease. ‘Therefore 
for a lease for a term of years writing and 
registration would be necessary. Altoough 
it has been poimted out in Uday Kumar 
Das v. Katyani Debt \2) that the position 
might be different where there are succes- 
sive leases for terms and the landlord 
grants a fresh lease, it is no more than 
obiter dictum, and, as is always the case 
in dealing with authorities wiih regard to 
tenancy in Calcutta Reports, this case 
must be scrutinized to see wheiher the 
Bengal Tenancy Act may not have aifected 
the night of the owners. In tuis case the 
tenancy had not been continuously with 
one persou. The landlord nad sued for 
rent of the land and put ihe occupancy 
right up for sale, but it has been punted 
out that when this happens with regard 
to a temancy governed by the Bengal- 
Tenancy Act, there is no new lease issued 
by tae zamindar to the purchaser, but it is 


‘the first tenant's -tenure tnat is put up for 


sale, so there was no interval between 
the leases. 

I would not go so far as to hold that 
Mar Lar was no more toan the agent of 
Hvosain Hamadanee. If that had been 
the case he would have been bound by 
the knowledge ot his agent, for tne know- 
ledge of the agent must be the knowledge 
of the principal. But there certainly must 
have been some kind of a break, if only a 
momentary one, between these years of 
arrangement belween Hoosain Hamadance 
and Mar Lar during which the owner of 
the land: was in a position to assert his 
right of possession as against the defen- 
dant if he wished to do so. The next 
point raised was that as the plaintiff was 
suing on his title, it was for the defendant 
to show that his possession, wh:ch was 
admitted, had been adverse for more than 
12 years, and it was argued that the 
adverse possession had not been proved. 
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Framji Cursetji v. Goculdas Madhowjt (3) 
was referred to, but this is not a case in 
which the trespasser had erected a house 
or hut upon the land and lived in it; so 
the case is not of very great assistance. 
The same applies to Kuthalt Moothavar v. 
Kunharankutty 4). In this case the land, 
the right to which was claimed to have been 
obtained by adverse possession, was 24 
hills upon which both parties had, it 
would seem, been cutting trees. Cutting 
trees on any jungle land can,in my opi- 
mion, in the ordinary way, in no sense be 
regarded as exclusive possession. A man 
Might cut trees on another man’s land 
-Withous showing any intention of exclud- 
ng the true owner from it. The next case 
cited was Surendrakumar Roy Chaudhury 
v. Ahmad Nawab Chaudhury (5). This 
case, to my mind, supports the defendant 
‘rather than the plaintiff. Some parts of 
‘the head-notes are very much to the 
print: 

“The fact of adverse possession in order to be 
effective need not be brought to the knowledge of 
persons against whom it is to operate. It is 


sufficient that such possession be overt and with- 
out any attempt at concealment.” 

- In the present case, of course, the defen- 
‘dant had built a house close to a main 
road, fenced it in and‘ lived in the house. 
‘His possession was certainly overt and 
without any attempt at concealment. The 
next passage in the head-note runs: 

“When the party claiming any adverse possession 
fails to show that the person possessed against 
by exercising due vigilance ought to have been 
ihe of what was happening, his claim muat 
ail. 

In the present case the defendant who 
claims by adverse possession certainly 
shows that Honsain Hamadanee, had he 
exercised due, diligence, could have dis- 
covered that he was living on his land. 
It was not as though he was occupying a 
small piece of land in a remote corner. 
He was occupying a plot on the main road 
frontage in a position in which Hoosain 

.Hamadanee could have seen him had he 
. looked out any time when he drove past 

in a car on a visit to his land. Weight 

‘is placed on the next passage of the head- 
note: i 

-"A person basing his title to property on adverse 
possession must prove by clear and unequivocal 
evidence that his possession was hostile to the 


(3) 16 B 338. 

(4) 44 M 883; 66 Ind. Oas. 451; A IR 192? PO181; 
48 I A 395; 14L W 721; (i921) M W N 847; 41 M 
17650; 30M LT 42; 26 O W N 666; 


669x P-O). 4 
ae 63.C 300; 163 Ind, Oas, 897;-62 C-L J 177, 9R 
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real owner and amounted to denial of such owner's 
title to the property claimed.” 

It is argued that the defendant never 
intended to deprive the real owner of the 
land. He was quite prepared to admit 
the real owner's claim if the real owner 
had happened to come to him. I am 
unable to agree with this view of the facts. 
If, as in the Madras case, adverse posses- 
sion was by cutting trees, then, no doubt, 
the adverse possessor must show that he 
intended to prevent the real owner from 
cutting trees; but I can conceive of no 
more exclusive possession of a piece of 
land then fencing it in and building a 
house and livingin the house. The defen- 
-dant was certainly not prepared to share 
the house with the true owner of the 
land. He was occupying in a way which 
excluded the real owner definitely and 
completely. In the judgment of the 
Oaleutta case (at p. 315*) appears the 
Passage: . 

“There is an essential distinction between the 
declaration that they regarded the lands as belonging 
to the appellant, and the denial that is necessary 
_and which implies something more, namely that they 
did not belong to the plaintifis' predecessor.” 


This passage, if it means what it appears 
to me to mean, [am unable to understand. 
‘How, if A says definitely that the land 
belonged to himself, can that not be 
saying clearly that it did not belong to B? 
With regard to Tarubai v. Venkatrao (1) 
-referred toin the judgment under appeal, 
it seems to me that it is not altogether 
apposite. This was a case of a suit filed 
by the heir of a mortgagee who had given 
the land in mortgage with possession. 
Other relations of the deceased had claimed 
to be heirs and had come to an arrange- 
ment by which they had paid off the 
mortgage and obtained possession of the 
land. It was held that the possession of 
the defendants. -was not adverse to the 


‘ plaintiffs, who, being in the position of 


mortgagors out of possession, had no right 
to possession at all. They could only obtain 
the right to possession by paying off the 
mortgage, and this, it would appear, they 
had been unable to do. In the judgment 
there is a quotation from a Full Bench 
decision in. Bhavrao v. Rakhmin (6) at 
p. 141T: 

“By adverse possession I understand to be meant 
possession by a person holding the land, on his 
own behalf, by some person other than the true 
owner, the true owner having the right to imme- 
diate possession " 


(6) 23 B 137. 


*Page of 63 S-E 
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In that case the true owner ofthe land, 
i. @., the mortgagor out of possession, had 
no right to immediate possession: s0 
adverse possession could not arise, unless, 
perhaps, the trespassers had, in some way, 
definitely brought to the notice of the 
owner out of possession that they were 
claiming to be in possession as true owners. 
If that were the case, other considerations 
might arise. On behalf cf the defendant 
reference is made to Secretary of State v. 
Debendralal Khan (7). This was a case 
of adverse possession of a fishery, but 
some general propositions are laid down 
at p. 266* : 

“Mr. Dunne for the Crown appeared to desider- 
ate that the adverse possession should be shown 
to have been brought 
Crown, but in their Lordships’ opinion, there is 
no, authority for this requirement. It is sufficient 
that the possession be overt and without any 
attempt at concealment so that the person, against 
whom time is running, ought, if he exercises due 
diligence, to be aware of what is happening.” 


“In the present case, if Hoosain Hama- 
danee had exercised due diligence, he 
‘ would have known what was happening. 
The possession by the defendant was ad- 
mittedly more than 12 years before the 
- filing of the suit. His possession was open, 
without any attempt at concealment. If 
it was not proved that it was permissive, 
it was clearly exclusive, because his occu- 
pation of the house and the house-site, in 
which he lives himself, was, if he did not 
actually dispossess the real owner, taking 
into his own possession and this continuing 
the possession of the true owner and occu- 
pying the land exclusively for himself. It 
really does not matter whether the case 
falls under Art. 142 or Art. 144, Limita- 
tion Act. For these reasons, I would allow 
the appeal and set aside the judgment in 
second appeal and dismiss the suit with 
costs in all Courts; Advocate's fee in this 
Court two gold mohurs. 

Miya Bu, J.—I agree. 

N. Appeal allowed. 
(7) 61 O 262; 147 Ind. Cas. 545; A FR 19834 PC 93. 
6l I A78; BRP O 49%, 1L OW N 9666ML J 


134; (1934) M W N 165; 39 L W 257; 36 Bom. L R 249. 
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_MADRAS HIGH COURT - 
Givil Revision Petition No. 1186 
of 1934 
November 18, 1936 
VENKATARAMANA Rao, J. 
PALLIPURAYIL ASAN KUTTI 
—PETITIONER 
versus 
MUKKOLAKKAL KOYAMAN KOTTI 
— RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 153, 
0O. XXI, r. 89—'Proceeding' in s. 153, meaning of— 
Chellan for deposit of amount toset aside sale or 
memorandum accompanying receipt—Whether ‘pro- 
ceeding and capable of amendment. 

The term ‘proceeding’ in s. 153, Oivil Procedure 
Code, means “any application toa Court of justice, 
however made, for aid in the enforcement of rights, 
for relief, for redress of injuries, for damages or 
for any remedial object.” An application for chellan 
for depositing inthe treasury the amount mentioned 
in an application to set aside a sale or a memoran- 
dum accompanying the receipt of deposit, is a pro- 
ceeding within the meaning of s. 153, and is capable 
of amendment. Govindaswami Mudaliar v. Rasu 
Mudaliar (6),relied on, Abdul Latif Munshi v. 
Jadul Chandra Mitter(4) and Ramaraj Singh v. 
Rabi Prasad (5), referred to. 


C. R. P. under s. 115 of Act V of 1908 and 
s. 107 of the Government of India Act 
praying the High Court to revise the order 
of the District Court of N. Malabar, dated 
November 17, 1933, and made in ©. M. A. 
No. 17 of 1933 preferred against the order 
of the Court of the District Munsif, Bada- 
gara, dated March 6, 1923, and made in 
ar. A. No. 17 of 1933, in O. 8. No. 602 of 
1924. 


Mr. C. S. Krishnamurty Ayer, for the 
Petitioner. 

Mr. M. C. Sridharam, for the Respondent. 

Judgment.—This Civil Revision Petition 
arises out of an application made to 
set aside a sale of immovable property 
under O. XXI, r. 89, Civil Procedure 
Code. The sale was held on November 29, 
1922. The property belonged to the lst 


defendant who made no application to 
set aside the sale. It was purchased 
by the assignee decree-holder. The 


3rd defendant in the suit who is a mort- 
gagee pnt in an application I. A. No. 
616 of 1932 on December 16, 1932, praying 
that achellan may be issued for deposit- 
ing in the Taluk Treasury, the amount men- 
tioned in the said application. . . In 
the application the purpose for which the 
chellan was applied, the amount of the 
decree, poundage fee, the percentage of 
purchase money required for setting aside 
the sale under O. XXI, r. 89, the name of 
the purchaser and the fact of sale are all 
mentioned. The chellan was accordingly 
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issued, money was deposited and receipt 
obtained from the treasury. The said re- 
_ ceipt was filed in Court on December 21, 
1932, with an application on behalf of the 
ord defendant by his Pleader.- The ap- 
plication wiich was styled a memorandum 
ran thus :— 

“The receipt obtained in the matter of the de- 
posit into Kurumbranad Taluk Treasury the sum 
of Rs. 358-14-6 comprising the decree amount in the 
above suit, poundage fee and percentage of purchase 
‘money (auction profit’.) 

But there was no formal prayer to set 
aside the sale or any independent applica- 
tion made to do so. On January 4, 1933, 
an application wasmade to set aside the 
sale. Inthe affidavit he alleged the fact 
of his applying for the chellan and also 
the application tiled by him along with the 
receipt into Court. Paragraphs7 and 8 of 
the said petition are important and they are 
as follows:— 

“7, The application for chellan on December 
16, 1932, the memorandum filed on the 21st along 
with the receipt for the deposit of the money are only 
for the purpose of getting the sale setaside. The 
above applications should be also taken for an ap- 
plication to set aside the sale 

If the Court should consider for any reason 
that it could not grant relief as per the application 
filed herewith for setting aside the sale, the sale 
should be set aside onthe strength of the appli- 
cation for chellan and the memorandum and I am 
prepared to pay the necessary court-fea therefor.” 


It will thus be seen that apart from his 
independent prayer to set aside the sale, 
he requested the Court to treat the applica- 
tion for chellan and the memorandum 
filed on December 21, 1933, as applications 

“to set aside the sale. On objection taken 
by the decree-holder that the application 


was barred by limitation he filed an appli- ` 


cation to amendthe memorandum filed by 
him on December 21, 1933, with the receipt 
for the money deposited by adding a prayer 
thus:—“It is prayed that the sale in the 
above suit may be set aside.” This 
amendment was allowed by the learned 
District Munaif and he set aside the sale. 
` On appeal the learned Subordinate Judge of 
.N. Malabar reversed the order of the District 
Munsif holding that a memorandum cannot 
be called a proceeding within the meaning 
of s. 103, Civil Procedure Gode, and it 
was not capable of amendment and there 
Wasno proper application under O. XXI, 
r. 89, Civil Procedure Code. It is against 
this order the present Civil Revision Peti- 
tion has been filed. There is a conflict of 
_ View in this Court whether an application 
for chellan or an applicatien accompanying 
‘- the receipt for the money deposited could 
_ by itself be treated as applications for get- 
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ting aside the sale. In an unreported de- 
cision C. R. P. No. 106 of 1912 Sankaran 
Nair, J., was of opinion that an application 
for deposit of money may be treated as an 
application to set aside a sale. In Venkata- 
subba Rao v. Narayana Rao (1), Krishe 
nan, J., took a different view. He says that 
a lodgment schedule filed in Court along 
with the money as required by r. 3of the 
Civil Rules of practice cannot be treated 
as equivalent to an application required by 
O. XXI, r. 89, Civil Procedure Code. In 
Chakrapani Padhi v. Krishno Naiko (2) 
Waller, J., took the same view. In Parat 
Veetil Seethi v. Ambalath Veetil Kothathan, 
32 Ind. Cas. 45 (3) when the question arose 
under circumstances exactly asin the pre- 
sent Case Kumarasawmi Sastri, J., was in- 
clined to the view that it would have been 
open tothe Court to amend the memoran- 
dum filed asin this case and he observe 


“In the present case it appears that a petition 
was put in on June 6, 1911, stating that he had paid 
the money into the treasury and though the peti- 
tion contains no formal prayer to set aside the 
sale, there can be little doubt that this was the 
object of the petitioner. This petition, if it had con- 
tained a formal prayer, would have been in time if 
it was filed on June6, as the petitioner had the 
benefit of the summer vacation intervening. There 
is nothing to prevent the Court from allowing the 
petitioner to amend the petition by adding a formal 
prayer. This course was adopted by Sadashiv Ayer 
and Napier, JJ., in Appeal Against Appellate Order 
No. 66 of 1913, in an analogous case.” 


I may observe that the view taken in 
Calcutta and Allahabad is that an application 
for a chellan or an application for deposit 
accompanying the receipt, as in this case, 
can be treated as applicaticns to set aside 
the sale on the ground that the very object 
of the application was to set aside the sale 
and O. XXI, r. 89 does not require an ap- 
plication in writing [vide Abdul Latif Mun- 
shi V. Jadul Chandra Mitter (4)] and Rama- 
raj Singh v. Rabi Prasad, 63 Ind. Oas. 110 
(5) Whether this view can be accepted 
or not, the view of the lower Court that 
the memorandum is not a proceeding 
and not capable of amendment is unsound. 
In Govindaswami Mudaliar v. Rasu Muda- 
liar (6) Venkatasubba Rao, J. adopted 
the definition of “proceeding” given by 

(1) 15 L W 450; 66 Ind. Cas. 44; (1922) M W N 171; 
A Í R 1922 Mad. 83. 
(2) 93 L W 757; 95 Ind, Oas. 128; (1926) MW N 
297; A I R1928 Mad 620. 
(3) 32 Ind Cas 45; A I R 1917 Mad. 225. 
te 25 O 216. x 
(5) 63 Ind. Oas. 140. 
(6) 58 M 7X1 at p.786; 156 Ind. Oas. 791; 68M L 
J 41; AIR1932 Mad. 232; 41 L W 301; (1935) M W 
N 501;8 RM 49, i 
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Black in bis Law Dictionary for interpret- 
ing the term “proceeding” in s. 17 (2) 
cl. VI of the Indian Registration Act, viz., 

“Any application to a Court of justice, however 
made, for aid in the enforcement of rights, for relief, 
_ for redress of injuries, for damages orfor any re- 
medial object.” 


I would accept the same interpretation 
for the term ‘“‘proceeding” in s. 153 of the 
Civil Procedure Code. The application for 
chellan or the memorandum of December 21, 
1932, would be a proceeding within the mean- 
ing of s. 153, Civil Procedure Code. ` There 
isnothingin Venkatasubba Raov. Narayana 
Rao (1) or Chakrapani Padhi v. Krishno 
Naiko (2) which is against this view. It 
was, therefore, competent to the learned 
District Munsif to allow the petitioner to 
smend the application as he did. The 
learned District Judgein my opinicn was 
wrong in interfering with the exercise of 
his discretion on the erroneons view that the 


memorandum filed on December 21, is not. 


a proceeding. I, therefore, reverse the 
order of the learned District Judge, and 
restore that of the District Munsif. But I 
direct the petitioner to pay the respondent 
his costain all the Courts including the 
costs of the revision petition. I further 
direct that the respondent will not be 
accountable for any mesne profits up to 
date of delivery but the same will be taken 
as set-off against the interest payable on the 
amount of his purchase money. 
A” N. Order reversed. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Civil Revision Application No. 106 of 1932 
December 3, 1936 
- Davis, J. C. AND Menta, A. J. C. 
BHOJOMAL SHAMDAS— APPLICANT 
- VETSUS 


ASWANI & Co.— Opposite Parry 

Civil Procedure Code (Act V of 1908), O. XX, r.4 
—Judgment in small cause suit— Reasons for decision, 
whether should be given—Suit on breach of contract— 
Nature of judgment, indicated. 

Although a Judge of a Small Cause Court may 
reduce his remarks to a minimum and they need not 
contain more than the points for determination and 
the decision thereon, this minimum must be intelli- 
gible, thus enabling the High Court in revision to 
satisfy itself that the decree or order was accord- 
ing to law, without the necessity of perusing the 
whole record. When, therefore, there is a suit for 
breach of contract, itis not always sufficient to 
state, as a point for determination, ‘ did defendants 
commit breach of contract”, because what the Small 
Cause Court may have had to decide is whether 
disputed facts as a result of which itis said the 
breach of contract arises and is proved are them- 
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selves proved. Badlu v, Ramdas (1), followed, 
Tuljaram Dowlatram v. Wadhumal Pamandas (2). 
Moideen Koya v. Moideen Kutti (3) and Protap 
Chandra Dutta yv. Abhimanini Surini (4), relied on. 


C. Rev. App. against the decision of the 
Registrar, Small Cause Court, Karachi, dated 
June 17, 1932. 

Mr. Javhermal Vilaitrai, for the Appli- 
cant. 

Mr. Tarachand Khimandas, for the Op- 
posite Party. ` 

Davis, J.C.—This is an application in 
revision against an order of the Registrar 
of the Small Cause Court, Karachi, in 
which he dismissed the plaintiff's suit pur- 
porting tobe one for damages against the 
defendants on the ground that it was not 
proved that the defendants did commit a 
breach of contract. Itis urged before us 
that we should interfere because the learned 
Registrar has not complied with the pro- 
Visions of O. XX, r. 4, Civil Procedure 
Code, and that his judgment as it stands 
before us, is not intelligible to the Court. 
The judgment is indeed extremely brief, 
but itis not the sort ofa judgment that is 
referred to in certain cases that have been 
cited tous where no points for determination 
have been raised. We agree with the de- 
cision of the Oudh Court in Badlu v. 
Ramdas (1), in which it is stated that al- 
though a Judge of a Small Cause Court 
may reduce his remarks to a minimum and, 
they need not contain more than the points ` 
for determination and the decision thereon 
this minimum must be intelligible, thus 
enabling the High Court in revision to 
satisfy itself that the decree or order was 
according to law, without the necessity of 
perusing the whole record and this is the 
principle applied by this Court in the 
judgment in Tuljaram Dowlatram v. Wa- 
dhumal Pamandas (2), and by the Madras 
High Court in Moideen Koya vV.. Moideen 
Kutii Haji (3). We agree also with the 
judgment of the learned Judges in Protap 
Chandra Dutt v. Abhimanini Surini 48 Ind. 
Cas. 752 (4), wherein the learned Judges 


say that ‘no decision of any Court can get 


over, add to or alter the clear words of a 
statute”. It would not, therefore, be proper 
for a Court to say for instance, that the. 
Judge ofthe Small Cause Court must give 
his reasons for his decision in order to 
make his decision intelligible to the High 

(1) AIR 1932 Oudh 143; 136 Ind. Cas. 701; 7 Luck. 
526; 90 W N 24; Ind. Rul.( 1932) Oudh 189. 

(2) A I R1933 Sind 62; 142 Ind, Cas, 844; Ind, Rul. 
(1933) Sind 118. 3 
gi AIR 1925 Mad. 1229; 90 Ind. Cas, 968; 49 M L 


354. 
(4) 48 Ind. Oas. 752;A I R 1918 Oal. 252. 
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` Court because O. XX, r. 4, Civil Procedure 
Code, which isa statutory rule, says quite 
clearly that he need not do so. But O. XX, 
rT. 4, Civil Procedure Code, does say that 
the judgment should contain points for de- 
termination and the Court's decision there- 
on, and when it says this, we infer that it 
means that the points for determination 
shall be the points which are at variance 
between the parties on the pleading and 
which are necessary to be decided for the 
proper decision of the suit. 

When, therefore, there 
breach of contract, it is not always-suffi- 
cient to state,as has been stated here in 
this case, as a point for determination, “did 
defendants commit breach of contract”, 
because what the learned Registrar 
may have had to decide is whether dis- 
puted facts as a result of which it is 
said the breach cf contract arises and is 
proved are themselves proved: for instance, 
in this case, it is alleged that the contract 
was for the deliyery of shoes and that the 
defendants failed to give delivery in accord- 
ance with the terms of the contract. When 
we look atthe written statement, we find 
that the défendants say that they actually 
sent and offered the shoes to the 
plaintiffs, and that the plaintiff refused 
to take delivery of them. We think, 


therefore, that the learned Registrar could ` 
have wade the case more intelligible to us. 


if he had raised as points for determination 
‘whether the defendants did send the shoes 
- to the plaintiffs as they allege, and whether 
the plaintiffs failed to take delivery as the 
defendants allege. If he had given his 
findings on the points in dispute in this 
way, the case would have appeared to us to 
have borne a more intelligible -aspect and 
the learned Registrar would have saved a 


certain amount of our time which is perhaps - 


More valuable than his. But in the cir- 
cumstances of this case, having looked at 
the pleadings, and having heard the Advo- 
cates We see no reason to believe that the 
Registrar did not apply his mind to the 
very simple points before him and did not 
come to a correct decision, although his de- 
Cision is somewhat generally put. We, 
therefore, see no reason to interfere in re- 
Vision and dismiss the application acecrd- 
ingly with costs.. 
D. Application dismissed. 
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LAHORE HIGH COURT 
First Civil Appeal No. 1650 of 1933 
l July 2, 1936 
BHIDE AND Din MOHAMMAD, JJ. 
Firm BASHESHAR NATH KHANNA 
& SO NS—DEFENDANTS— APPELLANTS 
l VETSUS 
Messes. GRINDLAY & Co., Lrp., LAHORE 
-—PLAINTIFFS AND OTHERS— DEFENDANTS — 
RESPONDENTS. 

Practice—Commission—lIssue of, for examining wit- 
ness staying in England—Procedure stated —Court-fee 
—~Set-off—Equitable set-ff—Claim by defendant for 
damages arising out of same contract on which plain- 
tiff bases his claim—Separate court-fee, if necessary 
—Practice—Witness—Summoning of—New issues 
after furnishing list of witness, framed—Fresh 
witnesses, if canbe summoned—Party submitting 
tnterrogatories containing reference to documents not 
relied by party—Refusing examination of such 
witness, tf justified. 

The proper procedure for examination of witnesses 
staying in England would appear to be the issue of a 
commission in accordance with the provisions of 
Statute 22 Victoria, Chap. XX, as laid down in para. 1, 
Part E, Chap. X ofthe aforesaid Rules and Orders, 
Of course the issue of a commission for examination 
of a witness ina distant country is bound to cause 
delay and a Court will be fully justified in satisfy- 
ing itself that the evidence is really relevant and 
necessary for the purposes of the case before issuing 
process. But a party cannot obviously be deprived 
of the opportunity of producing his evidence merely 
on the ground that it may involve some delay. 
Such a procedure would be nothing short of denial of 
justice. [p. 651, col, 1.] 

Where ina suit the defendant claims an equitable 
set-off by claiming damages arising out of the same 
contract in which the plaintiff bases his claim, 
separate court-fee is notnecessary. Bhagat Singh v. 
Devi Dial GQ), Ram Das v. Dwarka Das (2) and 
Madan Mohan Garg v. Bohre Ram Lal (3), relied 
on. [ibid] 

Where new issues are framed after the party 
furnishes a list of witnesses, the party should be 
ahh to summon fresh witnesses on those issues. 
ibid. 

Where some of the interrogatories submitted to 
examine witness on commission, Contain references 
to documents which are not relied upon by the party, 
such references are not by themselves justification 
to refuse to examine that witness. 

F.O. A. from the decree of the Sub- 
Judge, lst Class, Lahore, dated July 31, 
1933. 

Mr. Achhru Ram, for the Appellants. 

Mr. Edmunds, Dewan Mehr Chand, Messrs. 
M. L. Puri, Qabul -Chand for Messrs. 
Shamair Chand, Parkash Chandra and 


Bhagat Singh, for the Respondents. 
Bhide, J.—Messrs. Grindlay & Co., the 


plainttfis in this case sued for recovery of 


Rs. 1,21,389-13-0 from Messrs. Basheshar 
Nath ‘Khanna & Sons, defendant No. 1 by 
sale of certain properties at Lahore and 
Amritsar which were alleged to be mort- 
gaged with them by deposit of title deeds. 


The other defendants were joined as par- 
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ties as they claimed interest in the pro- 
perties by sale or mortgage. The suit has 
been decreed and from this decision defen- 
dant No. 1, defendants Nos. 2 to4 and 
defendant No. 6 have preferred separate ap- 
peals (C. A. Nos. 1650,1799 and 1757 of 1933 . 
The plaintiffs’ case briefly was that defen- 
dant No. 1 was given cerlain banking 
facilities by them in connection with his 
business in the shape of over-draft on his 
account to the extent of Rs. 75,000, dis- 
counting of his demand drafts on the 
Cotton Trading Co. of Bombay to the 
extent of Rs. 60,000 and the establishment 
of credit in London for purchase of the 
sterling drafts of his agents. The plain- 
tiffs claimed Rs. 62,808 10-0 on the over- 
draft account and Rs. 58,581-3-0 on account 
of discounted bills amounting to 
Rs. 1,21,389-13-0 in all, inclusive of interest. 
Defendant No. 1 resisted the claim on 
various grounds but it is unnecessary to 
gointo them in detail for the purposes of 
this order. One of the main contentions of 
defendant No. 1 was that the trial had 
been vitiated by the fact that the learned 
Subordinate Judge who tried the case had 
refused without any justification to give 
him reasonable opportunity to examine 
certain witnesses in England and in India 
on whom ke relied and had .refused to 
examine even Mr. Basheshar Nath as a 
witness when he offered to go into the 
witnessebox. After carefully considering the 
arguments of the learned Counsel for both 
the parties we have come to the conclusion 
that the appeals must succeed on this 
ground and the case must be remanded to 
enable defendant No. 1 to produce the 
aforesaid evidence. The material facts 
bearing on this point are as follows : 

The issues arising in this case were 
framed on March 15, 1932. On March 24, 
1932, defendant No. 1 submitted an ap- 
plication that certain additional issues 
were necessary in view of the pleas which 
had been raised by him in his written 
statement. This application was consider- 
ed by the learned Subordinate Judge on 
June 27, 1932, and some additional issues 
were framed on that date. One ofthe ad- 
ditional issues was issue No. 5 (a) which 


- runs as follows : 

“Whether the plaintiff refused to discount the 
demand drafts of defendant No. 1 to purchase his 
agent's sterling drafts in London. If so, did he suffer 
any loss; ifs0, what? and can he recover the same 
from the pluintiff?” 

This issue arose in connection with the plea 
raised by defendant No. 1 that the plain- 


tiffs had failed to make the necessary 
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arrangements for establishing credit in 
London to purchase the sterling drafts of 
his agents. After framing the additional 
issues on June 27, the learned Subordinate 
Judge did not pass any orders as regards 
the production of evidence relating to 
these issues. He had originally fixed 
August 25 for the evidence of the witnesses 
for defenbant No. 1, but by that date even 
the plaintiff's evidence was not finished 
and it was not expected to be finished till 
the end of that month. Consequently on 
August 27, 1932, the learned Subordinate 
Judge passed an order to the effect that 
the defendant need not bind down their 
witnesses for any date in August and that 
afresh date for defendants’ witnesses would 
be fixed later. On August 31, after the 
plaintiffs’ witnesses had been examined the 
learned Subordinate Judge passed an 
order fixing March 6 to 8, 1933, as the 
dates for the recording of the evidence of 
the witnesses of defendant No. 1. In his 
order the learned Subordinate Judge noted 
that interrogatories should be filed by 
October 8, 1932, for witnesses at moie than 
200 miles from Lahore. The Court was 
closed curing the month of September ard 
on October 1, 1932, defendant No. 1 sub- 
mitted an application for summoning his 
witnesses, including two witnesses, Mr. 
Clayton and Col. Hemelyx who were in 
England and for whose examination inter- 
rogatories were attached. Notice was issued 
to the plaintifs in connection with the 
request for examination of the witnesses in 
England and the plaintiffs objected to the 
game on grounds stated in their applica- 
tion dated October 17, 1932. On the same 
date the learned Subordinate Judge passed 


an order which runs as follows: 

“Issues were framed on March 15, 1932, and they 
were amended on June 27, 1932. The defendant 
Basheshar Nath filed the list of witnesses on 
March 24, 1932, The names of Mr. Clayton and Mr, 
Hemelyx (etc. ?) were not mentioned in that list 
and a request was made only on October 1, 1932, 

In para. 3, CVhap. 10-F, Vol. 1, of the High Court 
Rules and Orders, 1930 Edition, it has been laid down - 
that letters of request to countri-s outside British 
India to Foreign Court should be allowed only in 
exceptional circumstances. I refuse to issue the 
letters of request in this case as they are calculated 
only to cause an inordinate delay.” 


This order seems to be clearly based on 
& misapprehension of facts and the rules 
on the subject. The learned Subordinate 
Judge remarks that the names of Mr. 
Clayton and Mr. Hemelyx were not in- 
cluded in the original list of witnesses filed 
by defendant No. 1 on March 24, 1932. 
But this was due to the fact that the neces- 
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sity for the evidence of these witnesses 
arose in connection with issue No. 5 (a), 
Gace issue was not framed till June 27, 

The learned Subordinate Judge also 
relied in- support of his order on the 
instructions in para. 3, Chap. 10-F of the 
High Court Rules and Orders (1930). The 
- instructions, however, appear to relate to 
‘Letters of request’ for execution by 
Foreign Oourt (vide heading of the chap- 
ter) and are strictly speaking not relevant. 
The proper procedure for examination of 
witnesses in England would appear to be 
the issue of a commission in accordance 
with the provisions of Statute 22 Victoria, 
Chap. 20, as laid down in para. 1, 
Part. E, Chap. 10 of the aforesaid Rules 
and Orders.. Of course the issue of a com- 
mission for examination of a witnessin a 
distant country is bound to cause delay and 


a Court will be fully justified in satisfying: 


itself that the evidence is really relevant and 
necessary for the purposes of the case 
before issuing process But a party cannot 
obviously be deprived of the opportunity 
of producing his evidencé merely on the 
ground.that it may involve some delay. 
Such a procedure would be nothing short 
of denial of justice and this is practically 
what has happened in the present case. 
The learned Subordinate Judge did not 
consider the question of the necessity of 
the evidence of the witnesses on merits at 
all. Mr. Olayton and Col. Hemelyx are al- 
leged to have been the agents of defendant 
No. lin London and it was not suggested 
before us that their evidence could not be 
relevant or material for the purposes of 
Issue No. 5 (a). The learned Counsel for the 
plaintiffs contended that defendant No. 1 
had not claimed any specific amount by 
way of damages and had not paid any 
court-fees. No such objection was raised 
when Issue No. 5 (a) was framed, and when 
the issue stood, relevant evidence could not. 
be prop:rly shut out. Moreover, defendant 
No. l was apparently claiming damages 
only by way of an equitable set-off, out of 
the very contract on which the plaintiffs 
based their claim. No  court-fee would 
appear to be necessary in the case of such a 
set-off: see Bhagat Singh v. Devi Dial (1), 
Ram Das v. Dwarka Das (2), and Madan 
Mohan Garg v. Bohra Ram Lal (3). 
Another objection raised bythe learned 
(l) 85 P R 1908; 130 P L R 1908: 80 P W R 1908. 


(2) A I R 1930 Lah, 875; 128 Ind. Oas. 763; Ind. Rul. 
(1931) All. 91. 


3) A IR 1934 All. 115; 153 Ind. Cas. 432; (1934) A L 
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Counsel for the plaintiffs to the issue of 
the interrogatories was that some of the 
documents referred to therein had not been 
originally relied on by defendant No. 1. 
The learned Subordinate Judge has not 
referred to this objection in his order; but 
apart from this, this objection by itself 
would not obviously be any justification 
for refusing to examine the witnesses at all. 
Tke last objection taken was that defend- 
ant No. L was adopting dilatory tactics, that 
the issue of a commission for examination 
of witnesses in London was onlya dodge 
intended to protract the case and that 
such dilstory tactics are frequently resort- 
ed to by litigants in the subordin :te Courts. 
I have already noted above that the evi- 
dence of the witnesses in London seems 
prima facie necessary. As regards the 
dilatory tactics, the learned Counsel for 
the plaintiff was not able to point out any 
instances of adoption of such tactics by 
defendant No. 1 beyond the fact that de- 
fendant No. 1 had applied for the issue of a 
commission for examination of witnesses at 
Peshawar but had failed to pay the ne- 
cessary fees. But it appears from the record 
that the learned Subordinate Judge had 
fixed -very heavy fees for the Commissioner 
appointed by him who was to go from 
Lahore, and defendant No. 1 had, therefore, 
requested theCourt to appoint some local 
man for examination of his witnesses at 
Peshawar. This request was refused. 
Defendant No. 1 did not deposit the 
fee and consequently lost the opportunity 
of producing his witnesses at Peshawar but 
it does not appear that this caused any 
delay in the case. 

The only objection which the plaintifs 
could reasonably take wasthat defendant 
No. 1 had not applied for the issue of interro- 
gatories immediately after the additional 
issues were framedon June 27,1932. But 
as pointed out already the Court had not 
passed any specific order at the time, and 
later on the Court itself found it necessary 
to change the dates originally fixed for the 
evidence of defendants’ witnesses. On. 
August 31, 1932, a.date in March 1933, was 
fixed for defendants’ evidence and interro- 
gatories were ordered to be filed by October 
8, 1932. Defendant No. 1 filed an ap- 
lication for summoning his witnesses on 
October 1, 1932, with interrogatories for 
witnesses in England and thus complied 
With this order. As the case was being 
adjourned for nearly six months, there was 
sufficient time forthe examination of wit- 
nesses in England. Į fail to see any justi- 
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fication in the circumstances for the refusal 
of the learned Subordinate Judge to issue 
the interrogatories for the examination of 
the aforesaid two witnesses in England. 
As regards witnesses in India, defendant 
No. 1 eventually relied on only five wit- 
nesses outof those originally summoned 
(vide fard talbana printed at -p. 141 of 
Vol. 12 of the printed record). These 
witnesses did not appear after two attempts 
to serve them. Defendant No. 1 stated 
that he had sent his mento help the pro- 
cess-server but the witnesses could not be 
found No enquiry appears to have been 
made asto whether defendant No. 1 had 
really made reasonable efforts to serve the 
witnesses as stated and defendant No. l's 
case was peremptorily declared as closed on 
April 1, 1933. Basheshar Nath applied for 
being permitted to go into the witness-box 
to support his case, but even this request 
was refused on the ground that the case had 
been already closed. 

The learned Counsel for the appellant 
has assured us that defendant No. 1 had 
never any intention to delay the case and 
told us that if his client were allowed 
about eight months, he was prepared to 
take full responsibility for taking all neces- 
sary steps according tolaw to get his two 
witnesses in England as also those in India 
examined within that period, and that if he 
failed to do so, he should not be given any 
further time It seems unfortunate that 
it should be necessary to remand this case 
at this stage; but the procedure adopted by 
the learned Subordinate Judge seems to 
be wholly unjustificable in the circum- 
stances and leaves no option in the mat- 
ter. As the liability of defendants Nos. 2 to 
6 depend upon the liability of defendant 
No. l, all the three appeals must be ac- 
cepted. IL woald accordingly set aside the 
decree of the learned Subordinate Judge 
and remand the case to the Senior Sub- 
Judge, Lahore, for re-decision after record- 
ing the evidence of the following witnesses 
of defendant No. 1, viz: 1. Mr. Clayton and 
Col. Hemelyx who are in England to be 
examined by issue of a commission on the 
interrogatories submitted by defendant 
No. 1 along with bis application for exa- 
mination of these witnesses on October 1, 
1932. 2. Atma Ram, Ram Narain, Wazir 
Chand, Dr. Bhise and Kishan Lal mention- 
ed in fard talbana dated March 9, 1933 
‘printed at p. 141, Vol. 12 of the printed 
record). 3. Defendant No. 1 may also be 


examined if he offers to go into the witness- . 


box, Defendant No. 1 will be responsible for 
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taking all necessary steps according to law 
and get the above two witnesses in En- 
gland examined before March 31, 1937. H- 
he fuils to get the replies on or before that 
date, he will. be given no further oppor- 
tunity for the purpose. The witnesses in 
India referred to above will also be exa- 
mined ona suitable date or dates before 
March 31, 1937, to be fixed by the learned 
Subordinate Judge. Defendant No. 1 
has undertaken tv produce these five wit- 
nesses on such dates as may be fixed by 
the learned Subordinate Judge. Process 
may be issued tothe witnesses if desired 
by defendant No.1, but responsibility for 
production of the witnesses will be his, and 
he will not be given a fresh date if he fails 
to produce the witnesses cn the dates fixed. 
The burden of proof of issue No. 5 (a) 
was on defendant No. 1. It will be there- 
fore open to the plaintiffs to produce evi- 
dence in rebuttal on this issue if they 
wish todo so. If they desire to examine 
any witnesses in England they should 
send their interrogatories fur the-purpose 
ab the same time as those of defendant 
No. 1. Costs wôuld follow nal decision. 
Counsel for the parties have been directed 
to appearin the Court of the Senior Sub- 
ordinate Judge for a date on July 20, 1936. 
Din Mohammad, J. — I agree. 
D. Case remanded. 


CALCUTTA HIGH COURT 
Ordinary Original Civil Jurisdiction 
Suit No. 1074 of 1936 
August 11, 1936 
MoNarr, d. 
HERBERT CARBERRY—PLAINTIFF 
versus 
CLARK anp GREIG, LTD., AND OTRERS— 


DEFENDANTS 

Injunction ~Jurisdiction—Injunctton against per- 
sons outside jurisdiction — Competency of Court to 
grant— Foreign Courts—Courts in India, if foreign 
Courts to each other—Grant of injunction, if depends 
on validity of suit—Letters Patent (Cal.), cl. 12— 
Leave to sue granted though parties outside jurisdic- 
tion—Suit, maintainability of. l 

In a proper case the Calcutta High Court can issue 
an injanction against a person in British India 
(which at present includes Burma) although that per- - 
son is not within the jurisdiction, Mungle Chand v. 
Gopal Ram (4), Milton & Co v. Ojah Automobile 
Engineering Oo. (5) and Salamchand Kanayram v. 
Jugal Kishore Ram Das (6), followed. Valcan Iron 
Works v. Bishumbar Prasad (|) and Jumna Das v. 
Har Charan Das (3), dissented from. : 

The fact that for administrative purposes the 
various Courts in British India are - given separate 


territorial jurisdiction does not justify the view that 


they bear the same relatjonship to one‘another as an 
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English Court does toa Foreign Court. The order 
of one Indian Court may be ettective against a per- 
son within the jurisdiction of another Indian Court 
when a similar order byan English Court would be 
of no avail against a person Within a foreign jurisdic- 
tion, The inclusion of the Courts in British India 
within the expression “Foreiga Uouris™ not only dis- 
regards the deinition of “Foreign Courts” which is 
laid dowa in the Civil Procedure Code, but fails to 
take into consideration the provisions of s. 136 of 
the Code which lay dowa the procedure to be adopted 
for enforcement of the Court’s order by arrest of a 
person outside the local limits of the Uourt's jurisdic- 
tion. Oonsequently the Court has power to grant an 
interlocutory injunction against a person outside 
the local limits of the Ovurt’s jurisdiction and a 
machinery exists for its enforcement. 

- The grantof an interlocutory injunction does not 
depend on the validity of the suit ın which the 
application is made. 

` Where leave to sue has been granted under cl. 12, 
Letters Patent (Cal) though persons living outside ju- 
-Tisdiction are made parties, until the leave is revoked, 
the suit will lie. 


Messrs. Sudhish Roy and S. K. Basu, for 
the Plaintiff. 

Mr. G. P. Cammiade, for the Defendants. 

Judginent.—‘Ine plaintiif sold to the 
Thaton Sugar Works, Ltd., machinery and 
plant required for their factory, and a letter, ` 
dated February 95, 1934, from the manag- 
ing agentis of the Sugar Works to the 
Pluintiutt, contains a confirmation of the 
agreement that the machinery was to re- 
main the property of the vendor until paid 
for in full, In tue middle of March 1934 
the Sugar Works, although they had only 
paid a part.of the purcnase price to the 
plaintif purported to mortgage the machi- 
mery and plant to Clark and Greig, Ltd. 
who in the following year sued on their 
security in tne District Court of Thaton in 
Burma and got a Receiver appointed. Tue 
Sugar Works went into voluntary liquida- 
tion and the mortgagees bad the machi- 


nery aud plant soid in the mortgage suit, - 


wita the consent of the liquidators for- 
ks. 95,000. 

Toe plaintiff alleges ihat this price was 
grossly inadequate and he has brougut a 
suit in this Court jor, among other reliefs, 
recovery of the balance of the purchase 
money due to him and for a declaration 
that uis righis over tue sale proceeds nave 
priority over the riguts: of the motrgagees. 
The piaintifis claim is for Rs. 57,v00 odd 
While the mcrigagees are seeking to with- 
draw over Ks. 71,000. ‘Lhe Sugar Works 
and the mortgagees are defendants to the 
suit. The plaintilf in this application seeks 
an injunction restraining the mortgagee- 
defendants from withdrawing the sale pro- 
ceeds frcm the District Court, Thanton, in 
Burma. | 
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The mortgagees oppose the applicatidn 
on two main grounds. First, that the 
suit will not lie for want of jurisdic- 
tion, and no injunction will be granted in 
an invalid suit. {t is true that Clark and 
Greig, Ltd., carry on business in Burma 
and, eyen if the original contract to pur- 
chase the machinery gives this Court 
jurisdiction to entertain the suil, they 
were pot parties tothat contract; but that 
does not of necessity prevent them from 
being proper parties to tais sult. Leave to 
sue has been granted under cl. 12 of the 
Charter and until that leave is révoked, I 
am of opinion that the suit lies. The ob- 
jection is based on the invalidity of the 
suit, and if the suit is valid, the objection 
goes. However, there is authority that the 
grant of an interlocutory injunction does 
not depend: on the validity of the suit in 
which the application is made. Secondly, 
it is-urged that the Court will not grant 
an injunction against a person outside its 
jurisdiction. l 

To this it is replied that the mortgagees 
have by appearing and contesting this ap- 
plication submitted to the jurisdiction. As- 
sumiog that this contention is unsound, I 
am still of opinion that this Court can, in a 
proper case, issue an injunction against a 
person in British India (which at present 
includes Burma) although that person is 
not within the jurisdiction. The objectors 
rely on two cases in this Court. In Vulcan 
Iron. Works v. Bishumbar Prosad (1) the 
plaintiff applied for an injunction to res- - 
train the defendant from proceeding with 
a suit at Farruckdbad in the United Pro- 
vinces. Fletcher, J. held that a Court in 
the United Provinces was a ‘Foreign Uourt’ 
and this Court should follow the equitable 
principles laid down by Lord Cranworth 
in Carron Iron Co. v. Mae Laren (2) at 
p. 436* as governing Oourts of Equity in 
England. ‘That case was followed by 
Stephen, J. in Jumna Das v. Har Charan 
Das (3) and both the learned Judges refus- 
ed to accept a contrary view taken by 
Sale, J. in Mungle Chand v. Gopal Ram (4). 
In the recent case in Milton & Co. v. Ojah 
Automobile Engineering Co. (5) Lort- 
Williams, J. expressed the opinion that the 
decisions in Vulcan Iron Works v, Bishume 

(1) 36 C 233; 1 Ind. Cas. 927; 13 C W N 346, . 
one (18555 H L O 416; 24 L J Ch.620;3 WR 


(3) 38 O 405; 11 Ind, Cas. 416; 16C WN 4, 
(4) 34 C101. 
(>) 5; O 1280; 130 Ind. Cas, 252; AIR 1931 Cal. 279; 
Ind. Rul (1931) Cal, 380, 


*Page of (1855) 5H, L,O—[id] =~ 
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bar Prosad (1) and Jumna Das v. Har 
Charan Das (3) proceeded on a wrong in- 
terpretation of the case in Carron Iron Co. 
v. Mac Laren (2) and he pointed out that 
relation of the Courts in India inter se was 
entirely different from the relationship of 
an English to a Foreign Court. With the 
greatest respect I entirely agree with this 
view and with the opinion expressed by 
Sale, J. in Mungle Chand v. Gopal Ram (4) 
which is referred to with approval by 
Lort-Williams, J. The fact that for ad- 
Injnistratiye purposes the various Courts in 
British India are given separate territorial 
jurisdiction does not appear to me to 
justify the view that they bear the same 
relationship to one another as an English 
Court does to a Foreign Court, and as 
Lort-Williams, J. points out: 

“The order of one Indian Court may be effective 
against a person within the jurisdiction of an- 
other Indian Court when a similar order by an 


English Court would be of no avail against a per- 
son within a foreign jurisdiction. ” 


The inclusion of the Courts in British 
India within the expression “Foreign 
Courts” not only disregards the definition 
of “Foreign Courts” which is laid down in 

the Oivil Procedure Code but fails to take 
into consideration the provisions of s. 136 
of the Code which lay down the procedure 
to be adopted for enforcement of the 
Court's order by arrest of a person outside 
the local limits of the Court’s jurisdiction. 
The view which I take that the Court has 


' power to grant an interlocutory injunction - 


against a person outside the local limits of 
the Court’s jurisdiction and that a machi- 
nery exists for its enforcement, is sup- 
ported by the judgment of Rankin, C. J. in 
Salamchand Kanayram v. Jugal Kishore 
Ram Das (6). 

There the defendant had been commit- 
ted to gaol: for contempt of Court in fail- 
ing to comply with an order to hand over 
books to the Receiver. The defendant 
after the committal order moved outside 
the jurisdiction, and the plaintiff applied 
for an order that the writ of warrant 
might be transmitted to the District Court. 
The Judge of first instance held that he 
_had no power to transmit the order or 

committal and on appeal the learned 
Chief Justice in the course of his judg- 
ment said that instead of appealing the 
applicants would have been better advised 
to apply for an injunction and in case of 
breach of that injunction to obtain an order 
under O. XX XIX, r. 2, directing that arrest 


(6) 55 O 777; 107 Ind. Cas. 65; A I R 1928 Oal, 462; 
@2OWNI  » | : 
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and detention of the offender are enforce- 
able by méans of s. 136 of the Code. 
The applicant here is asking for an in- 
terlocutory injunction pending the hear- 
ing of this suit and I am satisfied that 
such an injunction can be issued, and that 
it should be issued for there is a substan- 
tial question to be investigated and itis. 
undesirable that the opposing defendant 
should in the meantime withdraw the whole 
or a large portion of the funds in the 
District Gourt. The plaintiffs claim, how- 
ever, is for a sum of Rs. 57,049-7-3 and 
the fund in Oourt is Rs. 95,000. The 
plaintiff's rights will be sufficiently safe- 
guarded if the injunction is confined to a 
sum of Rs. 60,000 to cover his claim and 
costs. With this limitation there will be an. 
injunction as prayed in cl. (a) of the sum- 
mons. The costs of this application wil 
be costs in the cause. 


Ne Order accordingly. 


NAGPUR HIGH COURT 
Second Civil Appeal No. 302 of 1934 
October 2, 1936 
Bose, J; i 
JAGDEO SINGH AND oTuBeRS—DBEFENDANTS 
Nos, 1 To 3—APPELLANTS 
versus 
BISAMBHAR AND oTHeRsS—PLAINTIFFS 


AND DEFENDENT No. 4— RESPONDENTS 

Specific Relief Act (I of 1877), s. 23—One or more 
co-contractors wanting to enforce contract against will 
of others—-S, 23, if applies—Minor—Joint Hindu 
family—Contract made by manager of family includ- 
ang minors—Whether can be specifically enforced. 

Section 23, Specific Relief Act, covers a case where 
one or more co-contractors wantto enforcethe con- 
tract against the will ofthe others. , 

So long as the plaintifs are willing to pay the 
vendors the full price bargained for and ask them to 
sell to the very persons with whom they had con- 
tracted, there is no variation of the contract. Where 
the case of the plaintifis is that the defendant 
agreed to sella property to the plaintiffs and another 
person who refuses to join themthe plaintiffs have a 
right to sue for specific performance even though 
one of their co-contractors refuses to join them. 
It is essential that all parties should be before the 
Court. Safier Rahman v. Maharamunnessa Bibi 
(1), dissented from, 

When the agreement is made by the managing 
member of a joint Hindu family, it can bespecitically 
enforced evenif there are minor members in the 
family, provided of course, the transaction is of 
such a nature that it would have bound the minors 
if complete. The mere fact that the word guardian 
has been used instead of the word manager. is not 
enough to non-suit the plaintiffs, when the facts 
pleaded on both sides make it clear that the family 
was joint and that the party contracting on behalf 
of the minors wasthe manager and could have been 
nothing else, Mir Sarwarjan v, Fakhruddin 
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Mahomed Chowdhury \2) and Thakur Hargovind v. 
Mehtab Singh (3), relied on. 


S. ©. A. from tLe appellate decree of the 
Court of the District Judge, Raipur, dated 
April 30, 1936, in Civil Appeal No. 10-A of 
1931, reversing the decree of the Court of 
the Sub-Judge, Second Class, Bemetara, 
are February 6, 1934, in Civil Suit No. 257 
of 1932. 


Mr. M. FR. Bobde, for the Appellants. 

Messrs. M. B. Kinkhede, R. B. and A. R. 
Kulkarni, for Respondents Nos. 1 to 3. 

Judgment.—The plaintifis in this case 
Bishambhar, Derba and Manbodhia who 
are the appellants- before me sued for 
specific performance of an agreement to 
sell a 3-pies village share in patti No. 2 
of Mouza Kanteli together with 24 acres 
of sir land. Their case is that the first 
defendant Jagdeo, acting on behalf of 
' himself and as a guardian of his minor 
sors Lachhan Singh and Bahal Singh, the 
2nd and 3rd defendants, agreed to sell 
this property to the three plaintiffs and 
the 4th defendant Anantram on June 14, 
1932, under Ex. P-l. Anantram refused 
to join them and so he was added as the 
4th defendant. 

The first question which arises is whe 
ther specitic performance can be decreed 
„in such cases. It was argued that it 
cannot unless all the vendors are arrayed 
as parties on the one side and all the 
vendees on theother. This was the decision 
in Safiar Rahaman v. 
Bibi (1). The ruling is ashort one and 
no reasons are given. All that the learned 
Judges say is that “We think, on principle, 
that they cannot.’ With all due respect I 
am unable to agree. 


Section 23 of the Indian Specific Relief 
Act sets forth the persons who may obtain 
specific performance. It says: 

“Except as otherwise provided by this Chapter 
the specific performance of a contract may be 

- obtained by (a) any party thereto.” 


That would certainly appear to cover a 
case where One or more co-ccntractors want 
40° enforce the contract against the will 
of the others. The wordingis not “either 
side thereto" or even “either party thereto”, 
. but “any party thereto". The word ‘any’ 
indicates one out of a number of persons 
more than two. 
contemplated, the correct adjective would be 
“sither” or at the most “both”. 

The argument advanced was that the 
contract cannot be enforced piecemeal and 
that the Courts cannot make a new con- 
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If only two parties are. 
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tract for the parties. Of course not: but 
the plaintiffs are not doing that The 
want the original contract enforced just as 
it was made. They want to buy the prop- 
erty and wanttLe Court to e:mpel their 
co-contracters Anantram to buy it along 
with them justas he had promised to do, 
and ask the Courts to compel the defend- 
ants to sell it to all four ‘in exact accord- 
ance with the argument. That is not a 
variation of the contract. 

So long as the -plaintiffs are willing to 
pay the vendors the full price bargained 
for and ask them to sell to the very persons 
with whom they had -contracted, I am 
unable to see how thereis any variation. 
Any quarrel the purchasers may have 
among themselves is not being introduced 
into this suit. Each party is getting exactly 
what he bargained for and it is no concern 
of the vendors how these purchasers choose 
to arrange about the payment of the 
purchase price as between themselves. 
That is nota part of the agreement. All 
that the purchasers undertook to do was 
to pay the money to their vendors and that 
is being done. There is no section in the 
Tnerefore, I am 
clear that the plaintiffs have a right to 
sue for specific performance even though 
one of their co-contractors now refuses to 
join them. 

Of course it is essential in such a case 
that all the parties to the contract should 
be before the Court. If any are omitted, 
then [can understand difficulties arising. 
But when, as here they have all been 
joined on’ one side or the other, I am of 
opinion the suit can proceed. | 

The next question is whether specific 
performance can be enforced where minors 
are involved. I need not discuss the effect 
of the Privy Council ruling in Mir Sar- 
warjan V. Fakhruddin Mahomed Chowdhury 
(2), for, their Lordships point out, there 
that there is a difference between the 
position and powers of a manager and 
those of a guardian. The same distinction is 
made in Thakur Hargovind v. Mehtab Singh 
(3), where Halifax, A. J. O., held that when 
the agreement ismade by the managing 
member of a joint Hindu family, it can 
be specifically enfo.ced even if there are 
minor members in the family, provided of 
course the transaction is of such a nature 


(2) 390 232; 13 Ind. Oas. 331; 16 O W N 74; (1919) 
M WN 22; 9A LJ 33;15 CLJ69;14 Bom, L R 
5; 21M LJ 1156;11 M LT 8; 39T A 1@ 0). 

(3) 18 N LR 67; 68 Ind. Cas, 346; A IR 1922 Nag, 
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that it would .have bound the minors if 
complete. I respectfully agree. 

In the present case the agreement was 
by the father. The family consisted of 
himself and his two minor sons, who have 
been described in the plaint as aged 7 and 
3 years’ respectively. Prima facie these 
facts in themselves would imply a joint 
family with the .father as manager. In 
the written statement the first defendant 
Jagdeo pleaded on behalf of the lot of 
them even though a separate guardian 
ad litem was appointed for the minors. 
The written statement commences ‘The 
defendants above-named, etc., and para. 5 
states that “The minor defendants cannot 
be forced to perform the contract ‘adversely 
to their interest.” The only plea on behalf 
of the minors by their guardian -is that 
they have no knowledge about the transac- 
tion in suit. They donot plead that they 
are separate from their father. In the 
- circumstances I am not prepared to consider 
technical ‘quibbles. ‘the pleadings are 
neither careful nor artistic—they seldom 
are—and the mere fact that the word 
guardian has been used instead of the word 
manager is not enough to non-suit the 
plaintiffs, when the facts pleaded on both 
sides make it clear that the family was 
joint and that Jagdeo was the manager and 
could have been nothing else. Therefore, 
I am of opinion that the minority df the 
2nd and 3rd defendant is not a bar to 
the specific performance of the agreement 
in this case. 

Another transaction also took place on 
the same day as the agreement for sale 
between these parties on June 14, 1932. 
The first three defendants sold their absolute 
occupancy land to the plaintifs and 
Anantram the fourth defendant for Rs. 300. 
- This. sale forms the subject-matter of the 
suit ‘out of which the connected appeal, 
Second Appeal No. 303 of 1934 arises. It 
was argued thatthe two transactions are 
inseparable and that the plaintiffs cannot 
enforce a part of them only as they form 
a whole, otherwise that would make a 
variation in the contract of a kind which 
the law does -not permit. I confess I find 
it difficult to understand the argument. 
There are separate documents for the two 
transactions with separate considerations. 
One is an agreement to sell for a considra- 
tion of Rs. 1,300 and the other is an actual 
sale for Ks. 300. Even the first defendant 
Jagdeo admits this in para. 2 (c) of his 
written statement .dated November 22, 
1932. There is no plea anywhere that the 
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transactions are one and inseparable. The 
finding of the lower Appellate Court is that 
the agreement in this suit is to séll the 
property mentioned in Ex. P-1 for Rs. 1,300 
and the case of the defendants that the 
real agreement was to sell for Rs. 2,200 


and not for Rs. 1,300 has been dis- — 


believed. It follows there is nothing in this 
contention. 
The judgment of the lower Appellate 
Court is right and I dismiss the appeal with 
costs. 
N. Appeal dismissed. 
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RANGOON HIGH COURT 
First Civil Appeals Nos. 144 and 146 - 
of 1936 
March 4, 1937 
Roperts, ©. J. anp Lac, J. 
DWA PWA MAY—AppELLANT 
VETSUS 
MA THIN MYA—ResPonpent 
Burmese Buddhist Law--Divorce—Wife deserting 
husband—No maintenance for one year—Divorce, if 


effected—Contribution towards maintenance—~W he- 
ther avoids decree. ; 


Under Burmese Buddhist Law after the wife has - 
departed from tha house of her husband, there is a; 
divorce by operation of law where there has been © 


no maintenance of the wife for the period of one 
year. The contribution by the husband'to the main- 


tenance of a wife who had left him will avoid the | 


consequence that the marriage tie is dissolved by 
operation of law, Ma Nyun v. Maung San Thin (1) 
followed. 


F. C. A. from the order of the High 


Court, dated August 28, 1936. 


Mr. Chan Htoon, for the Appellant. 

Mr. Kyaw Zan, for the Respondent. 

Roberts, C. J.—The question in these 
two appeals is to whom letters of adminis- 
tration should ‘be granted to the estate 
of U Po Thin, the two parlies at variance 
being Daw - Pwa May, his half-sister, and 
Ma Thin Mya, his wife. In ordinary 
circumstances the latter would, without 
question, be. entitled to letters of 
administration as being the widow of U Po 
Thin, but the question bas arisen whe- 
ther the marriage tie between them is still 
subsistiug. 


It is undisputed that the husband and. 


wife lived together up to the year 1927. 
At that date they quarrelled andthe wife 
left her husband and lived apart from him 
till his edeath on December 7, 1931. It is 
contended that there was what has been 


‘described as an automatic divorce by 


reason of the fact that thé wife had left 
her husband and stayed away for -a 


ito 


eh 
+ 
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period exceeding one year. Mr. Chan 
Htoon argued ` that these facts’ would 
show that there was a divorce by opera- 
tion of law provided that the wifes 
departure from her husband’s house -was 
made without any sufficient reason and 
that the husband regarded this ‘departure 
as a desertion properly so-called. In the 
Laws of Menoo, Vol. 5, para. 17, p. 142, it is 
said: i 

“If the wife not having affection for the husband 
shall leavė the house where they were living together, 
and if during one year he does not give her one 
leaf of vegetable or one stick of firewood, let each 
have right of-takiug another husband and wife. 
They shall not cléim each other as husband and 
wife. Let them have the right to separate and marry 
again.” 

In Vol. 2 of the Digest of Burmese 
Buddhist Law, s. 312, it appears from 
Dhamma : ; 

“If the wife leaves the husband and he does not 
send her any means of maintenance for a year, let 
each have the right tomarry again.” ’ 
“In Manugye it is said : 

“If disliking the husband’ the wife leaves him and 
he does not send her any means of maintenance for a 
year, each shallat the end of that period have ‘the 
right to marry again.” jot 

IL agree with the observations of Maung 
Ba, J., ia Ma Nyun v. Maung San Thin (1), 
at p. 545* where he says: 
~ “The husband upon whom the Dhammathats 
, Impose the duty of maintaining his wife musi 
have refused or neglected to send her any main- 
tenance. In such circumstances the law treats 
ee relationship between them to have come to an 
en a 


It is quite clear from the major Dham-: 
mathats that after the wife has departed ' 


from the house of her husband there isa 
- divorce by operation of law where there 
has beenno maintenance of the wife for 
the period of one year. In this case it is 
not contended that such-a state of things 
exists. Itis true that U Po Thin brougat 
Police Court proceedings against his wife 
whilst they were separated. This was in 
the year 1932. He suid in evidence that 
Ma Thin Mya was then living in his house 
at Magyidan and was enjoying the rents 
of his house at Htanalan. le is clear 
that U Po Thin took no steps to have her 
evicted from this house, andI agree with 
the ‘learned trial Judge that these facts 
amount 
maintenance during the period throughout 
which they lived separately. 
the authorities lay down the proposition 
that the contribution, by the husband .to 
the maintenance of ‘a wife who Had left 


<(l) 5 R 537; 105 Ind. Oas. 399; A IR 1927 Rang: 
294; 6 Bur. LJ 125; I L T 40 Rang.1 (F B). e 
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to a -contribution -towards her. 


In my opinion’ 
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him will avoid the consequence that the 


‘murriage tie is dissolved by operation of 


law. The dissolution of the tie can of 


‘course be brought about by other means, 


‘but it is not contended that any other 
form of dissolution of marriage took place. 


‘The learned Advocate for the appellant 


has endeavoured to show that the respons 
dent and the deceased were not man and 
wife at the time of the latter's death, but, 
in my opinion, he has failed. I agree 
with the judgment of the learned trial 
Judge and accordingly would dismiss these 


‘appeals with costs; Advocate’s fee seven 


gold mohurs each. 
‘Leach, J.—I agree. 


-N. Appeals dismissed. 





PATNA HIGH COURT 
Civil Appeal No. 1011 of 1934 
March 16, 1937 
MUHAMMAD Noor anp Row.anp, JJ. 
-Musammat WALIHAN—Derenpant— 
‘APPELLANT i 
VETSUS 
PARMESHWAR NARAIN PATAKH 
— PLAINTIFF — RESPONDENT 

_ Bihar Tenancy Act (VIII of 1934), ss. 26-N, 26-0— 
Effect, whether retrospective—Decree for ejectment—~ 
Title of transferee of occupancy holding, if becomes 
extinct —Pendency of second appeal from ejectment 
decree—Depostt of  transfer-fee — Landlord, if 
deemed to have consented to the transfer. 

. Sections 26-N and 26-O, Bihar Tenancy Act, wera 
intended by the Legislature to have retrospective 
eal K.C. Mukherjee v. Ram Ratan Kuer (1), fol- 
owed. 

The title of the transferee of occupancy ` holding 
is from the outset goodagainst all the world except 
the landlord and does not become extinct by the 
passing of a decrees against him unless and until 
such decree has become final by the lapss of the 
period of limitation for an appeal andthe omission. 
of the defendaut to file an appeal against the dec- 
ree. Failing that, tne title can hardly bs deemed to 
be extinct while a second appeal is pending from 
the decision, and if a deposit of a transfer-fee ig 
made during the pendency of the appeal, the land- 
lord would be deemed to have consented to the 
transfer, 

C. A. from anappellate decree of the Dis- 
trict Judge, Saran, dated September 13, 
1934. 

' Syed Ali Khan, for the Appellant. 

Mr. N. K. Sahat, for the Respondent. 

Rowland J.—This isan appeal by the 
defendants, the transferees of au occupancy 
holding waich was not transferable without 
the consent of the landlord. The tenant 
transferred 13 kathas by sale-deed dated 
March.31,1931, the entire holding being 
of 13. kathas ‘4:dhurs.; but the Oourts below 


658 


have held that the exclusion of 14 dhurs 
was purely nominal and that in fact the 
whole holding was transferred. This it was 
held amounted toan abandonment of the 
entire holding thereby giving the landlord 
the right tc re-enter. Such was the deci- 
sion and decree of the Munsif, dated De- 
cember 13, 1933, which was upheld on ap- 
peal by the District Judge on September 15, 
1934. Pending a second appeal to this 
Court, the Bihar Tenancy Act came into 
force and the present appeal now rests not on 
the contention that the Courts below were 
wrong in the view they took of the law as 
it stood at the time, but that since the pass- 
ing of the Act the consent of the landlord 
to such a transfer is deemed to have been 
given under certain conditions and those 
conditions have been fulfilled. The section 
of law applicable in this case is 26-O which 
deals with transfers made on or after Jan- 
uary 1, 1923, and before the commencement 
of the Bihar Tenancy (Amendment) Act. 
‘The transferee under this section is per- 
mitted to pay to the landlord or deposit 
with the Collector, in accordance with sub- 
s. (1) of s. 26-E, a transfer fee and on his 
doing so and complying with the other re- 
quirements of s. 26-E, the consent of the 
landlord is, under s. 26-O (3), deemed to 
have been given on the date on which the 
landlord’s transfer-fee having been deposit- 
ed with the Collector, the receipt for the 
same is granted by the Collector. The ap- 
pellant has asked us at the hearing of 
this second appeal to admit and accept in 
evidence a receipt granted by the Collector 
on June 18, 1936, for the sum of Rs. 12. The 
respondent not objecting and this being a 
piece of evidence which in the nature of 
things could not be produced before we 
have admitted it in evidence, Itshows that 
the deposit has been made with the Collec- 
tor and, therefore, under s. 26-O, it ought 
to be deemed that the landlord has consent- 
ed to the transfer. 

For the respondent the contention: that 
ss. 26-N and 26-0, were not intended by 
the Legislature to have retrospective effect 
is hardly maintainable in face of the Privy 
Council decision in K. C. Mukherjee v. 
Ram Ratan Kuar (1), but it is pointed out 
that the terms of ss. 26-N and 26-O are not 
identical and it is argued thats. 26-O, can 
only come intocperation if atthe date of 
making the payment and obtaining a re- 

(1) 15 Pat, 268; 160 Ind. Cas. 105; AIR 1936 PO 
49: 63 1 A 47; (1936) O W N 68; 1936 AL R 
101::-8-R P 0142; 40 CW N 263; 17 P LT 25; 
(1936) MW N 35, 2BR 226; 70M LJ 105;620L 
J 194 (P ©). | l 
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ceipt from the Collector there is a subsist- 
ing title in the transferee and it is said that 
in this case the Courts below having dec- 
reed the landlord's suit in ejectmenf, the. 
title of the transferee was extinct and could 
not be revived by a subsequent depusit of 
the amount. The argumentis at first sight 
attractive ; there are no doubt difficulties 
in the way of holding that a title once finally 
extinct can be revivedin such a manner, 
But can it be said that the title of the trans- 
feree had become extinct. The title of the 
transferee is from the outset good against 
all the world except the landlord and does 
not in my opinion, become extinct by the 
passing of a decree against him unless and 
until such decree has become final as it 
might by the lapse of the pericd of limita- 
tion foran appeal and the omissicn of the 


` defendant to file an appeal against the dec- 


ree. Failing that, the title can hardly be 
deemed to be extinct while a second ap- 
pealis pending from the decision. To ex- 
tinguish it, there must have been a final 
decision of the litigation. 

Therefore, I think, that this appeal must 
be allowed as the effect of the deposit is 
that the landlord is deemed to have consent- 
ed to the transfer. The decree of tLe Courts 
below must be set aside and the suit dis- 
missed ; but in the circumstances of this 
case as the suit at the time of its institution . 
was a good suit, there should be no order for. 
cosis. 

Muhammad Noor, J.—I agree. 


D. Appeal allowed. o 


eer 


NAGPUR HIGH COURT 
Civil Revigion Petition No. 133 of 1936 
December 7, 1936 
NiycGI, J. 
SHRINIVAS GOVIND, Branumin, 
PETITION-wWRITER oF BRAHMAPURI 
—APPLIOANT l 
VETSUS 
SADASHEO - OprosiTe Party 

C. P. Tenancy Act (I of 1920), s.41—Malik makbuza, 
status of—Remuneration of patwari—Whether to be 
paid by malik makbuza or occupancy tenant who. 
actually cultivates land—Paymentmade by malik- 
makbuza—Right to recover from occupancy tenant. 

The malik makbizga who have lost their right to 
cultivate their holding under s. 41 of the C.P. Tenancy 
Act, stand only in the position of proprietors who- 
have foregone their right,to cultivate theland. In 
view of the explanation appended to r. 1 of the Rules 
framed by the Financial Commissioner to determine 
the nature and amount of the remuneration of the 
patwaris, the person that will be deemed to be pro- 
prietor would not be the malik mdékbuza but the 
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occupancy tenant who actually cultivates ‘the land. 
The principle underlying the explanation appended 
to r. I appears to be to make persons actually culti- 
vating the land liable for payment of patwari's 

ues. Consequently, the person who has acquired 
occupancy rights under s. 41, O. P. Tenancy Act 
and as such has been in actual possession of the 
land, is primarily liable for payment of the patwari’s 
dues and , not the malik makbuza. Where the latter 
has, by compulsion, been made to discharge an ob- 
ligation which was not his but that of the occupancy 
tenant, the latter should pay that amount to the 
malik makbuza with such incidental costs and inter- 
est as are reasonable. 


C. R. App. against the ‘judgment of the 
Court of the Judge, Small Causes, Brahma- 
purl, dated December 21, 1935,in Small 
Cause Suit No. 162 of 1935.. 

a N. B. Chandurkar, for the Appli: 
cant. l l 

Mr. R. K. Rao, for the Opposite Party. 

Order.—This is a plaintiffs application 
to revise a judgment of the Small Cause 
Court, Brahmapuri, whereby his suit was 
dismissed. 

The applicant who is the son of one 
Govind, who was the ‘recorded malik 
makbuza of Khasra No. 135. He has since 
died, and the applicant has now become the 
owner of that plot as malik makbuza. The 
defendant has acquired occupancy rights 


under s. 41 of the O. P. Tenancy Act, and’ 


. anon has been in actual occupation of the 
and. 

The Tahsildar, Brahmapuri, by an order 
passed on October 18, 1934, recovered a sum 
of Rs. 6-14-0 including Re. 1 for process fee 
on account of the patwari’s remuneration 
payable for 1930-31 to 1933-34 on pain of 
attachment of the applicant's property. 
As the plaintiff had to pay that sum under 
compulsion of law on account of the defend- 
ant who, he alleges, was bound to pay, he 
sued to recover that amount, plus the cost 
of notice and interest, total being Rs. 7-8-3. 

The principal issue which arose inthe 
case was, as between the parties, who was 
liable to pay the patwari's remuneration ? 
The fact that the plaintiff was not himself 
a recorded malik makbuza need not enter 
Into consideration because he was a mem- 
ber of the joint family, the manager of 
which was recorded as the malik makbuza. 
That is more or less a technical point which 
may be passed over. As tothe main ques- 
tion, the trial Court considered that the 
patwari's remuneration was in the nature of 
cases within the meaning of that term used 
in s. 76 of. the -Latid;,;Revanue Act. It was, 
therefore, of the opinion that the cesses had 
to be tixed by-the Settlement Officer under 
8. 676,or, during the currency of the settle- 
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ment, by the Deputy Commissioner under 
S, 676 of the C. P. Land Revenue Act, and 
consequently the Civil Court had no juris- 
diction to determine the question. I.cannot 
bring myself to concur in the view taken 
by the lower Court for the obvious reason 
that the remunération that is payable to the 
patwari or a lambardar does not fall under 
the head of cesses. Here the simple 
question was whether the remuneration had 
to be paid by the defendant who, as occu- 
pancy tenant of the land in question, was 
actually cultivating the land or by the re- 
corded malik makbuza. The lower Court 
failed to notice r. 1 of the rules framed by 
the Financial Commissioner to determine 
the nature and amount of the remunera- 
tion of the patwaris or village watchmen: 
see page 119 of the C. P. Revenue Manual, 
Volume I. The remuneration is to be fixed 
by the Deputy Commissioner by assess- 
ment of ‘an yearly rate exceeding one anna 
in the rupee to be assessed on the rental 
valuation or rental of land held by proprie- 
tors, malik makbuza and tenants. In this 
case remuneration has been fixed at 
Re. 1-6-0 per annum.- Now the question 
is whether that amount has to be paid by 
the malik makbuza or tenants. The malik 
makbuza who have lost their right to culti- 
vate their holding under s. 41 of the O.P. 
Tenancy Act, stand only in the position of 
proprietors who have foregone their right 
to cultivate the land. The explanation 


appended to r. l runs as follows:— .. 

“The term ‘proprietor in this rule includes a 
transferee of proprietary rights in possassion, a 
thekadar with protected status, a mortgagee with 
possession and a lessee holding under a lease, from 
year to year, or for a period exceeding one year.” 

Now this explanation elucidates the exe 


‘pression “land held by proprietors, malik 


makbuza and tenants.” According to this 
explanation when; a. proprietor mortgages. 
his land with: possession or leases his land 
for a period exceeding one year, the per- 
son that will be deemed to be the proprie- 
tor for the purposes of r.1 would be the 
mortgagee with possession and the lessee 
actually holding the land in a leage fora 
period exceeding one year. In the present 
Case the plaintiff as malik makbuza stands 
in the position of a proprietor pure and 
simple and what has to be seen is: as bete 
ween him and his occupancy tenant, whois 
to pay the patwari’s.remuneration? In view 
of the explanation already referred to above, 
the person that will be deemed to be 
proprietor would not be the malik makbuza 
but the occupancy tenant who actually 
cultivates the land, The principle under- 
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lying the explanation appended to r. 1 
appears to he to make persons actuaily culti- 
vating the land liable for payment of 
patwaris dues. It would consequently 
follow that the defendant was primarily 
liable for payment of the patwari’s dues 
and not the plaintiff, acd inasmuch as the 
plaintiff was by compulsion of law made 
to discharge an obligaticn which was not 
his but that of the defendant, it must 
follow that the defendant should pay that 
amount to the plaintiff with. such incidental 
costs and.interest as are reasonable, The 
Plaintiff has actually paid Rs. 6-14-0 which 
the defendant-is undoubtedly bound to pay. 
As to interest, it must be observed that 
the plaintif had given him notice. to. pay 
up that amcunt. His refusal to pay even 
affer that notice would, justify imposition 
of jnterest. The defendant is obviously 
bound to pay the notice charges incurred 
by the plaintiff. The result is that the 
plaintiff is entitled to a decree for the full 
amount of Rs. 7-8-3. 

. I set asidethe lower Court's decree and 
I decree the plaintiff's suit with costs in 
both the Courts. Oounsel’s fee Rs. 15. 

Ne | Revision allowed. 
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a BOMBAY HIGH COURT 
First Civil Appeal No. 143 of 1933 
l : October 9, 1936 
- BARLEE AND Tyass1, Jd. 

. PABLONJEE EDULJ-EE & SONS— 
‘PLAINTiFFS— APPELLANTS 
eee: versus — AEN 

LONAVALA CITY MUNICIPALITY — 

: :DEFENDANT— RESPONDENT 
. General Clauses Act (X of 1897), 3. 3 (39)—“ Per- 
son”, includes Municipality — Contract Act (IX of 
18723, ss. 70, 55 and 74—S. 70, if repealed or altered 
“by ss, 48 and 49, Bombay Municipal Borougha Act 
(XVIII of 1925)—Applicability of s. 70, if excluded 
where contract is not enforceable for not complying 
with ss. 48 and 49, Bomboy Municipal Boroughs Act 
—Scope and applicability of s. 70 —Whether ‘em- 
‘powers Court to derermine what relationship entitles 
‘plaintiff to compensation — Basis of compensation— 
Contract between. plaintiff and Municiparity—Plain- 
tiff undertaking erection of building within certain 
period —A mount deposited to'be returned to plaintiff 
“tf work were finished within time—Plaintiff complet- 
sing work and demanding refund of deposit —Munici- 
putty contending depostt forfeited, work not having 
been completed within time—Deposit,if by way of 
“ penalty—s. 55, if applies. 

The expression “person” under the General Clauses 
Act, s. 3(39), includes ‘any company or association or 
body of individuals, whether incorporated or not.” 
A Municipality is a body of persons incorporated and 
must’ consequently be included in the teim ‘'per- 
pon.” [p. 661, col. 2; p. 662, col. 1.] 

~. The Locgl Legislature ie cénipetent by s, 48, Bombay 
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Municipal Boroughs Act to alter oramends, 70, 
Contract Act. But they do not do so directly nor 
by necessary implication for the two sections, 8. 49, 
Bombay Municipal Boroughs Act, and s. 70, Contract 
Act, arenot in pari materia. The former séction 
lays down the requirements of a ‘valid contract; the 
latter deals with the situation which arises when 
one of these requirements has not been ful- 
filled. [p. 664, col. 2.] ns 
_ The applicability of s. 70, Contract Act, cannot 
therefore be excluded by ‘the fact that there is no 
enforceable contract (orto use the language of the 
Municipal Boroughs Act that ‘there is not any con- 
tract binding on the Municipality), by reason of the 
requirements of ss, 48 and 49, Bombay Municipal. 
Tikin Act, not having been followed. [p. 662, col. 


The relation under s. 70, Contract Act is created by 
he fact that one person lawfully does something for an- 
other or delivers anything to him and by the fact that 
the other person enjoys the benefit thereof, and when 
this relation arises, the liability:to make compensation 
or to restore the thing delivered arises asa statutory 
liability not arising out of contract, The very pur- 
pose of the section is to lay dowa in what circum- 
stances such a relation must be taken to exist, diz. 
in what circumstances the plaintiff may claim that 
his act has directly created or reasonably justified'the 
inference that heis entitled to compensation. What 
the section does is to direct the Court to consider the 
plaintif to be entitled ‘to compensation where the 
relation laid down in the section has arisen. The 
section does ‘not empower the Court under guise of 
interpreting the harmless, necessary word “lawfully” 
(which occurs in the course of one of three considera- 
tions laid down in the section) to determine accord- 


‘ing to the Court's ‘own notices of justice what rela- 


tións must entitle the plaintiff to compensation; and 
then say that if those relations do not exist, 5. 70 
does nobcome into operation; the section does not 
empower the Court to hold that no act shallbe 
deemed to be lawful unless compensation is (a¢cdrd- 
ing to the Court's own notions) due for doing-it. ‘[p. 
663, col, 2] ` 

The basis ofthe compensation under s. 70.would be 
in proportion to the benefit enjoyed by the Munici- 
pality and appropriate compensation is to be award- 
ed mainly from that aspect. [p.:663, col. 1.] 

‘As per terms of a contract, between a Municipality 
and a contractor for erection of certain buildings for 
the Manicipality, the contractor deposited a sum of 
Rs. 1,000 on condition that the works were'to be 
completed within three months, and if the contractor 
failed to do it the-deposit was liable to be forfeited. 
On completion of the works and on claiming of the 
deposit, the Municipality wanted to forfeit the 
deposit on the ground that the works were hot com- 
pleted within time: i 

Held, that the depcsit ought ‘to be considered ‘on 
the terms on which it was made, as resulting from a 
stipulation by way of penalty within the terms of 
8. 74, Contract Act. On that stipulation, the Munici- 
pality were not entitled, in accordance with s. 74, to 
enforce the penalty in terms, but to receive from, the 
plaintifis who haa broken the contract, 1easonable 
compensation not exceeding the amount of the penalty 
stipulated for. [p. 683, col. 2.] 

Held, also, tharifs. 53, Contract. Act was given effect 
to with reference to this penalty, damages might ‘have 
‘been claimed by the Municipality in respect of this 
penalty clause, but no such claim having been made, 
the contractor was entitled to the return of the deposit. 
(p, 664, col, Lj ‘ z A i , 

Held, further, that s. 55, Contract Act, had an in- 
direct bearing on the question of thé deposit under the 
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contract. The deposit was not only in pursuance of a 
stipulaion by way of penalty, but it was in respect of 
a penalty arising out of a failure to fulfil a term of 
the contract which fell under s. 55—a promise to do 
something within a stated time. [p. 663, col. 2:] 

F. O.A. from the decision of the. First: 
Olass Sub-Judge, Poona, in C. S. No. 241 
of 1932. l 

Messrs. H.C. Coyajee, S. G Chitale and 
G. R.Chitale, fcr the Appellants. 

Messrs. G. N. Thakor and V. D. Limaye, 
for the Respondent. 

Tyabji, J—This appeal arises out of 
& suit brought by certain building con- 
tractors and sanitary engineers. primarily 
on the basis of a contract between them- 
selves and tLe defendant, the Lonavala 
Municipality. The plaintiffs allege that it 
was agreed that they should put up a new 
vegetable market, a new beef market and 
a. slaughter house for the defendant Muni- 
cipality. The contract alleged. by the 
plaintifs is based on rates. It is not on 
the basis of a lump sum payable for the 
works to the contractor. An alternative 
to. the suit based on contract is that con- 
tained in para. 15 of the plaint, which 
may. be referred to shortly as a claim on 
the basis of s.70, Contract Act. 

Dealing first with the claim on the 
basis of the contract between the Munici- 
pality and the plaintiffs (Ex. 32), it seems 
clear that the contract referred only to 
that part of the works done by the plain- 
tiffs which was styled the Vegetable Mar- 
ket and that assuming that there were 
any other provisions in the contract with 
reference to works not falling within the 
description of anew vegetable market, the 
provisions of ss. 48 and 49, Bombay 
Municipal Boroughs Act, 1925, were not 
followed. These sections require the sac- 
tion of tLe Municipality by a resolution 
passed at a general meeting in the case of 
a contract involving expenditure not 
covered by a budget grant: and every 
contract fcr the execution of any work in- 
_ volving expenditure exceeding Rs. 50 

shall be in wriling and shall be sealed 
with the common seal of the Municipality, 
and shall specify the work to be done or 
the materials or goods to be supplied, as 
the cate may be, the price to be paid, and 


other particulars. Bome attempt was made: 


to bring the contract (Ex. 32) under the 
provisions of s. 48 (3) (b) and s. 49. (1), 
Proviso (b), the efect of which I have just 
stated : but the effort utterly failed, and 
so far as the claim of the plaintifis is 
based .on the work done in respect of the 
' beef market ‘and the slaughterhouse, the. 


PALLONJER fDUiWeR &.SONS y. LONAVALA MUNTOtPALIty (BOM.). 


661 


plaintiffs had to fall back upon the provis 
sions of ss. 65 and 70, Contract Act. 

Section 65, Contract Act, again proceeds, 
on the basis of there having been a con- 
tract, so that the plaintiffs cannot claim 
its benefit. But the other section relied 
upon—s. 70—applies—unless the argu- 
ment on behalf of the respondents (ori- 
ginally defendants can be accepted. 

Section 70 provides for a case where 
(1) a person lawfully does anything for 
another person or delivers anything to 
him,. (2) the second requirement of the 
section is that the lawful act or delivery 
shall not have been intended to be done 
gratuitously, and (3) the third is that the 
other person enjoys the benefit thereof. 
When these three conditions are satisfied, 
then under s. 70, the latter person is 
bound to make compensation to the for- 
mer in respect of, or to restore, the thing 
so done. or delivered. The compensation 
to be made is in respect of the benefit enjoy- 
ed by the second person. l 

The argument in connection with s. 70 
addressed to us on behalf of the defendants 
was that the act done by the plaintiffs. 
cannot be considered to be a lawful act, 
inasmuch as it was done in contravention 
of ss. 48 and 49, Bombay Municipal 
Boroughs Act, and that in any case ss. 48 
and 49 must override the provisions of 
s. 70, Contract Act. Young & Co. v. Mayor 
and Corporation of Royal Leamington Spa 
(1), and similar cases were relied upon’ 
for the proposition that when a corpora- 
tion is restricted by statute from entering 
into contracts to a particular effect unless 
certain formalities are observed, a corres- 
ponding liability ought not to be allowed 
to arise apart from a contract satisfying 
the statute; to do so would be rendering 
nugatory the. statutory provisions and dis- 
regarding the requirements of the Legis- 
lature. 

The case in India, however, stands on a 
different footing. We have here such sec- 
tions as ss. 48 and 49 of Bombay Municipal 
Boroughs Act—provis:ons as to how con- 
tracis may be made. On the other hand, 
s. 70, OContract Act, contains a provision 
for binding a person to make compensa- 
tion under conditions which do not postu- 
late a contract. The expression “person” 
under the General Clauses Act, s. 3 (39), 
includes “any company or association or 
pody of individuals, whether incorporated 
or not.” A Municipality is a body of per- 


(1) (1883) 8 A © 517; 52 L J Q B713, 
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Sons incorporated and must, consequently, 
be included in the term “person.” The 
applicability of 5. 70, Contract Act, cannot, 
therefore, be excluded by tke fact that 
there is no enforceable contract for to use 
the language of the Municipal Boreughs 
Act that there is not any contract binding 
on the Municipality), by reason of the 
requirements’ cf ss.48 and 49 not having 
been followed. Section 70 does not depend 
upon the existence of contract binding cn 
the ‘parties and does not provide for 
contractual liabilities. There have -been 
many cases on s. 70 in the Indian High 
Courts, but we are particularly concerned 
with those that refer to the apparent con- 
flict between such a provision as is con- 
tained in ss, 48 and 49, Bombay Municipal 
Boroughs Act, and the Contract Act, s.70. 
There need not necessarily be any conflict. 
There may be cases where there is no 
centract and e. 70 may be given effect to, 
apart from -the provisions of s. 48 and 49, 
Bombay Municipal Boroughs Act. The 
English cases are’ distinguishable, since 
there is in India a statutory provision 
ereating a liability arising not out of con- 
tract but out of relations resembling those 
created by contract. The relation under 
s. 70 is created by the fact that one per- 
son lawfully does something for another 
or delivers anything to him and by the fact 
that the other person enjoys the benefit 
thereof : and when this relation arises, 
the liability to make compensation or to 
restore the thing delivered arises as a 
statutory ‘liability not arising out of con- 
tract. 

The observations of Straight, J. in Chedi 
Lal v. Bhagwan Das (2) (p. 243*) : 

“I presume that the Legislature intended some- 
thing when it used the word ‘lawful’ and that 
it had in contemplation cases in which a per- 
son held such a relation to another as either 
directly to create or by ‘implication reasonably to 
justify an inference that by some act done for 
another person, the party doing the act was en- 


titled to look for ccmpensation for it to the person 
for whom it was done,” 


has been relied upon, especially as it was 
‘cited and apparently followed in Punjabai 
v. Bhagwandas (3). But with all respect 
the- observation throws no light on the sub- 
ject. It reads into the word “lawfully” the 
existence of a relation before the act was 
done, viz., such a relation as either—(!) 
directly creates, or (2) by implication reason- 
ably. justifies the inference that by doing 
‘(2)11 A 234; A W N 1889, 67. 


31 Bom. L R 88; Ind Rul, (1929) Bom. 422, 
- *Page of IF A—[Hd.] ~ 7 





(3) 117 Ind. Cas. 518; A I R 1929 Bom. 59; 53 B 309: 
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some act the plaintiff is entitled to look for 
compensation to the defendant. og 
But the very purpose of the section 18 
to lay down in what circumstances such a 
relation must be taken to exist, viz., in what 
circumstances the plaintiff may claim that 
his act hes directly created or reasonably 
justified the inference that he is entitled 
to compensation. 
' In the result, Straight J.’s observation 
may be read in two ways. It is harmless 
if it is taken to` mean that in ceftain CiT- 
cumstances the plaintiff is entitled to com- 
pensation- and that the circumstances 
must be taken from the section—that im 
the circumstances stated’ in the section 
(under three heads’, it may be assumed, 
unless the contrary is proved, that the one 
person held such a relation to tke other 
as either directly to create, or by impli- 
cation reasonably to justify, the inference 
that for the act done, the first named 
person was: entitled to look for compen: 
sation tothe person for whom the act was 
done. But, in fact, giving to the wor 
“lawfully” the significance that Straight, J. 
wishes to give it, renders the section 
tautologous and futile; for according ‘to 
the suggested interpretation, the section 
provides that where a person holds such 
a relation to another as to create or justify 
an inference that by some act done by 
him for another person compensation 18 
payable, in such a case if he does ‘some 
act, compensation shall be parable to him, 
viz., where compensation is payable, it shall 
be payable. a 
The observations will, on the other hand, 
be misleading if under guise of giving a 
meaning tothe word “lawfully” the Oourt 
proceeds to determine, according to its 
own light and inclination, and not accord- 
ing to the-terms of s. 70, whether the 
plaintiff already stood, before ‘doing’ the 
act, in such a relation that he became 
entilled to compensation. What the section 
does is todirect the Court to consider the 
plaintiff to be entitled to compensation 
where the relation laid down in the section 
has arisen. The section does not empower 
the Court under guise of interpreting the 
harmless, necessary word “lawfully” (which 
-occurs in the ecurse of one of three con- 
siderations laid down in the section) to -de- 
termine according to thé Court's own notions 
of justice what relations must entitle the 
plaintiff to compensation, and then” say 
that if those relations do not exist, s. 70 
does not-come into operation ` the section | 
does not empower the Court to hold that 
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no act shall be deemed to be lawful unless 
compensation is ‘according tothe Court's 
owa notions) due for doing it. If the word 
“Lawfully” is given its usual ordinarily 
understood meaning, there is no doubt that 
the acts, for doing which compensaction is 
Claimed, were done lawfully. 

A question was raised before us that the 
plaint proceeds on the basis of the suit 
being for the purpose of enforcing specific 
performance of the contract, and thats. 70 
was not relied upon, and that a suit on 
8. 70 is emphatically on a differant basis 
from one based on the contract. Some of 
the matters to which I have referred sup- 
port the same view, but on the whole it 
seems to me (as held by the learned Judge) 
that para. 15 of the plaint avers all the 
facts, the existence of which will enable 
the plaintiff to rely upon s. 70, though there 
Was no specific issue referring tos. 70, and 
though the questions that have to be con- 
sidered and decided on s. 70. are of.a 
different nature from those that arose when 
a claim is made on the basis of a contract. 
Detailed issues would no doubt be required 
on the basis of s. 70, but many of them 
have, in the course of the trial, been already 
consilered and answered: and it is une 
necessary to have those issues tried over 
again. The prints have been argued, and 
there are materials sufficient to hold that 
the acts relied upon for the purpose of s. 70 
by the plaintiffs were lawfully done: that 
there was a delivery of the completed works 
on the part of the plaintiffs to the defen- 
dant ; there was no intention to deliver them 
gratuitously: and that the Municipality 
enjoyed the benefit of the works. 

But we have no definite finding with 
reference to the compensation that under 
these circumstancés the Municipality 
must make to the plaintiffs for the works 
put up on the Municipal sites, known as 
the beef market and the slanghter-house. 
Tha basis of the compensation under s. 70 
would, it seems plain, not be the same as 
on contractual rights. The latter would 
be on the footing of the contract between 
the parties. The basis of the compensation 
under s. 70 would be in proportion to the 
benefit enjoyed by the Municipality and 
appropriate compensation is to be awarded 
mainly from that aspect, and perhaps it 
may be stated that it should be on a footing 
that would not include any such profits to 
the plaintiffs as they might be entitled to 
claim on the basis of a contract. It will be 
necessary therefore to require a finding 
from the lower Court on the question as to 
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the amount of the compsnsation that the 
plaintiffs are entitled-to, on the basis of 
s. 60, Contract Act, in respect of the beef 
market and the slaughter-house put up by 
the plaintiffs on the Municipal sites. 

There is one other point that was argued 
before us and with which I mist deal. A 
sum of Rs. 1,000 had been deposited by 
the plaintiffs in respect of the contract 
entered into by them with the Municipality. 
The learned Judge has held that the deposit 
was on the terms thatif the works were 
not completed within three months, it 
should beforfeited ; and that as the works 
were not completed within three months, 
the defendants were entitled to forfeit the 
deposit. In my opinion, the learned Judge 
has not considered the question in the 
correct light. The deposit ought to be 
considered on the terms on which it was 
made, as resulting from a stipulation by 
way of penalty within the terms of the 
Contract Act, s. 74. On that stipulation, 
the defendants were not entitled, in-accord- 
ance with s. 74, to enforce the penalty in 
terms, but to receive from the plaintiffs 
who had broken the contract, reasonable 
compensation not exceeding the ainount of 
the penalty stipulated for. The Contract 
Act. s. 55, also bears on the case. That 
section provides for one specific kiad of 
promise—where a certain thing is promised 
to be done at or before a specified time. 
In regard to the performance of such a 
promise, a special rule is laid down: that 
(unlike the terms of contracts generally) 
the Court is not to enforce such a promise 
in accordance with its terms, but is to 
enforce it subject to the provisions of s. 55; 
and the provsions of s. 55 are that, as a rule 
a promise fixing the time within which the 
promisor is bound to do the thing promised, 
shall not be considered as a term form- 
ing the essence of the contract; and that 
for the non performance of such a term no 
compensation shall be allowed unless the 
conditions stated in s.55 are satisfied. Ags 
I have said, s. 55 has an indirect bearing 
on the question of the deposit under the 
eontract to which I have referred, the 
deposit was not only in pursuance of a 
stipulation by way of penalty, but it was 
in respect of a penalty arising out of a 
failure to fulfil a term of the contract which 
fell under s. 55—a promise to do something 
within a stated time. In order, therefore, to 
determine the terms in accordance with 
which the stipulation for the forfeiture of 
the deposit should be given effect to, in 
other words, to construe a clause inflicting 
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a penalty for non-fulfilment of an agree- 
ment within a stipulated period of time— 
the requirements both of ss. 74 and 55 must 
be considered. In ‘any case there are no 
materials placed before the Court on 
the basis of which the defendants became 
entitled to enforce the penalty to any 
extent, or to claim compensation for 
damages or loss arising out of the failure 
to perform the stipulation, If s. 55 is 
given effect to with reference to this penalty, 
damages might have been claimed by the 
defendants in respect of this penalty 
clause, but-no such claim was made. In 
my opinion, therefore, the plaintiffs are 
entitled to the return of the deposit. It 
is, unnecessary to disturb the order of 
costs made. by the lower Court, but the 
appellants will be entitled to the costs of 
the appeal. 

It has been stated to- us that it may not 
be necessary to require the lower Court to 
return findings on the issues that I have 


indicated, as the parties may settle the 


amount of compensation payable. It would 
certainly be advisable that they should do 
so. The case will be put on Board in the 
first week after the vacation. 

Barlee, J.—I agree. ln this case there 
is no contract between the Municipality 
and the plaintiffs for the construction of 
the beef market and the slaughter-house. 
Contracts of a Municipality must be in 
writing and the Municipality cannot be 
held bound by oral contracts entered into 
by their President. On the other hand, 
s. 70, Contract Act, applies in terms. It 
has been objected that the plaintiff was 
not. acting lawfully. With this I cannot 
agree. He was constructing the vegetable 
market under a contract and he was directed 
by the President to construct, in addition, 
other buildings for a beef market and a 
slaughter-Louse, and he did so. He may 
of may not have known the requirements 
of the Bombay Municipal Boroughs Act, 
but, even if he knew them, he must have 
anticipated that the necessary ` sanction 
would be obtained and the necessary 


written contract completed. He acted with ` 


perfect bona fides. Obvicusly“he did not 
do‘the: act gratuitously. 

Mr. Thakor has argued that the Muni- 
cipality got no benefit from the buildings, 
They cannot restore them since they have 
been put up on Municipal grcund. If they 
got no benefit then of course they would 
not have to pay compensation. This is a 
question which does not arise at this stage. 
I will be a question for inquiry whether 
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any benefit was received. Prima facie 
as they require a slaughter-house and a 
beef market and as they have taken these 
buildings over and are using them, they 
must have got some benefit. The learned 
Counsel put forward a hypothetical case that 
a man ought not to be called upon to pay 
for any building which a stranger chooses 
to put on his land however expensive it | 
may be. This, of course, is perfectly correct. 
But the argument does not apply to the 
facts of this case. If the buildings are 
larger than the defendants’ requirement, 
then that can be taken into consideration 
when the question of benefit is enquired 
into. 

The principal point in this case—and a 
point of very great interest—is whether 
s. 70 applies at all to Municipalities. It 
is argued on the strength of English cases 
cited in Halsbury, Vol. 8, p. 359, para. 805, 
and in particular Young & Co. v. Mayor 
and Corporation of Royal Leamington Spa, 
(1) that the equitable principle of compen- 
gation cannot be applied where statute 
bars the way. But in India, where we have 
no conflict between equity and statute, and 
the conflict, if any, is between statutes, 
il does not appear that the English 
case law on the subject ought to govern 
our decision. We have to decide whether 
s. 70, Contract Act, is to be read subject 
to the provincial enactment embodied in 
the Bombay Municipal Boroughs Act which 
gives powers to Municipalities to enter into 
contracts. A Loca] Legislature has power 
under s. 80-A, Government of India Act to 
alter or repeal Acts of the Central Legis- 
lature, provided the previous sanction of 
the Governor-General in Council is obtained 
and the previous sanction of the Governor- 
General in Council was obtained in this 
case. Therefore the Local Legislature was 
competent by s. 48 to alter or amend s. 70, 
Contract Act. But they did not do so 
directly and I cannot find that they did so 
by necessary implication for the two sec- 
tions, s. 49, Bombay Municipal Boroughs 
Act, and s. 70, Contract Act, do not seem, 
to be in pari materia. The former section 
lays down the requirements of a valid 
contract; the latter dea's with the situation. 
which arises when one of those requirements 
has not been’ fulfilled. I.cannot see that 
the former can be looked on as an exception | 
to the other, even though it may have the 
effect of imposing liability on a Munici- 
pality, for such liability is in no way. 
contractual. As my learned brother has. 
pointed out, the rate-payers are protected 
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by the provision that they can only be held 
liable to pay for such benefits as they have 
received or to restore something to which 
they have noclaim. I think we can safely 
follow the case in Zulaing v. Yamethin 
District Council, (4), and the other Indian 
cases that were followed by the learned 
Judges who decided that case, such as 
Muhammad Ebrahim Molla v. Commissioners 
for the Port of Chittagong, (5), Municipal 
Committee, Gujranwala vw. Fazal Din (6) 
and Secretary of State v. G. T. Sarin & Co., 
(7) and our Bombay case in Abaji Sitaram 
v. Trimbak Municipality (8). I agree, 
therefore, with the order proposed by my 
learned brother. 

Barlee, J—(January 11, 1937.)—The 
attempt to settle the amount of compensa- 
tion has failed. In consequence, the order 
proposed by my learned brother in his 
judgment, dated October 9, 1956, must 
be carried out, that is, the learned Subor- 
dinate Judge should ascertain the amount 
of the compensation that the plaintiffs are 
entitled to, on the basis of s. 70, Contract 
Act, in respect of the. beef market and the 
slanghter-house put up by the plaintiffs on 
the Municipal sites. Finding to be returned 
within two months. 


D. Appeal allowed. 
(4) AIR 1932 Bom. 176; 


140 Ind. Oas. 737; 10 R 

522; Ind Rul. (1933) Bom. 5. 
T 103 Ind. Cas. 2; A I R 1927 Cal. 465; 54 U 

(6) 121 Ind, Cas. 187; A: I R 1929 Lah. 742; 11 Lah. 
121; 31 P L R 403; Ind. Rul. (1930) Lah. 187. 

(7) 120 Ind. Cas. 615; A I R1930 Lah. 364; 11 Lah. 
375; 31 P L R 765; Ind. Rul (1930) Lah. 119, 

(8) 28 B 66; 5 Bom. L R 689. 





PATNA HIGH COURT 
Oivil Revision Petition No. 585 of 1936 
March 8, 1937 
Wort, J. 
BANSIDHAR JAGLIK—PETITIONER 
` VErsus 
SAMU SINGH—OpposITE PARTY 

Civil Procedure Code (Act V of 1908), s. 47, 11, 
O. XXI, r. 100—Purchaser of non-transferable 
holding dispossessed in execution of  rent-decree 
against transferor—Whether can apply under s.47 
—S. 11, principles of— Scope and applicability. 

A purchaser of a non-transferable holding, on 
being dispossessed in execution of a rent-decree 
against his transferor judgmeat-debtor, can apply 
under s. 47 and not under O. XXI, r. 100, Civil 
Procedure Code, since heis a representative of the 
judgment-debtor. Panchratan Koeri v. Ram Sahay 
Singh (l), followed, Púrna Chandra v. Manobini 
Devi (2) and Ramlaik Rai v. Rajballam Rai (3), 
not followed. 

Although where s. ll, Civil Procedure Gode, in 
terms does not strictly apply, the priuciple of res 
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judicata which is wider than that stated in that 
section can apply. l 

C. R.P. from an order of the Munaif, 
Patna, dated August 31, 1936. 


Mr. D. L. Nandkeolyar, for the- Petition- 


er. 
Mr. N. K. Prasad, II, for the Opposite 
Party. l 


Order.—This Rule is directed- against 
the order of the learned Judge in the 
Court below rejecting an application made 
by the petitioner under O. XXI, r. 100. 
The facts have been found in favour of 
the petitioner by the Judge, but’as regards 
the legal position,he has come to the con- 
clusion that the application under O. XXI, 
r. 100 at the instance of the petitioner 
does not lie. Apparently an application 
was previously made by the petitioner 
under O. XXI, r. 89, which application was 


‘rejected and then he proceeded to make 


this application under O. XXI, r. 100. 
The Judge in the Court below points 
out that the decree in execution of which 
the petitioner alleges he has been dispos- 
sessed, is a rent-decree and that in those 
circumstances O.: XXIL, r. 100, does not 
apply. That is a doubtful question of 
jurisdiction, and in any event there ap- 
pears to be a decision of this Court in 
favour of the decision on which the Judge 
in the Court below has relied. I refer to 
the decision in Panchratan Koeri v. Ram 
Sahay Singh (1). That was a case. of a 
non-transferable holding and the purchaser 
proceeding under O. XXI, r. 100. The 
learned Judge deciding that case held that 
the holding not being transferable, the 
purchaser who was a representative of the 
judgment-debtor could object to the sale 
under s. 47 and O. XXI, r 100, did not 
apply. In Purna Chandra v, Manobini 
Devi (2} the Calcutta High Court com- 
mented upon the Patna decision, but I feel 
very considerable difficulty in holding, 
with great respect to the learned Judges 
of that Court, that the comment,was justi- 
fiable. There have been a number of cases 
of this Court which appearto be against 
the decision reported in Panchratan Koeri v. 
Ram Sahay Singh (1) for instance, the case in 
Ramlaik Rai v. Rajballam Rai (3). But 
that.wasa case where the holding was trans- 


(1 3 Pat. L J 579; 43 Ind. Oas. 969; AIR 1918 Pat. 
483: 4 P L W 129. 
(2) 530 913; 99 Ind. Cas 718; A I R 1937 Cal. 


156. as 
(3) 14 P L T 573; 147 Ind. Qas, 344; A I R 1933 Pat, 
851; 6 R P 351, 
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ferable and it was held that the purchaser 
was not-a representative of the judgment- 
debtor. It is rather difficult to see how it can 
be said that the purchaser of a non trans- 
ferablé holding is nota representative of 
the judgment-debtor in those circum- 
stances. I-.have already pointed out there 
was a previous application under O. XXT, 
r. 89. Although perhaps s. 11, Civil 
Procedure Code, in terms does not strictly 
apply, ıt has been pointed out by their 
Lordships of the Judicial Committee of the 
Privy Council that the principle of res 
judicata is wider than that stated in that 
section. | 

On the whole I feel, especially having 
Tegard to the decision of the Divisional 
Bench of this Court . (which decision is 
‘binding on me),that I cannot interfere in 
this case. In those circumstances the ap- 
plication is dismissed with costs: hearing 
fee two gold mohurs. 

D. Application dismissed. 





RANGOON HIGH COURT 
Miscellaneous Civil Appeal No. 105 of 1936 
. March 9, 1937 
ROBERTS, C. J. AND LEACH, J. 
D. L. CHOWDHURY 4ND OTARRS— 
~  APPRLLANTS l 
l versus 

V. E. R. M. P. CHETTYAR AND OTAERS 
l — RESPONDENTS. 

Presidency Towns Insolvency Act (III of 1909), 
88. 8, 4~--Review—Order of adjudication passed with- 
out hearing Counsel— Power to review—J urisdiction 
—Judge- ceasing to be insolvency Judge and not autho- 
rised under s. 4— Whether can hear it. 

Section 8, Presidency Towns Insolvency Act makes 
it clear that the Court has power to review an-order 
of adjudication passed without hearing Counsel, 
bat the powers of the Court in such matters are vested 
in the Judge appointed by the Chief Justice under 
s. 4 of the Act. Where the Judge, who heard the ap- 
plication, had ceased tobe the insolvency Judge and 
inthe absence of authorization by the Ohief Justice 
should not have dealt with it, the hearing is without 
jurisdiction, . 

Misc. O. A. against an order of the High 
Conrt, dated September 18, 1936 

Mr. P. B. Sen, for the Appellants, 

-© Messrs. Talukdar and Venkatram, for 
Respcndent No. 1. 

Leach, J.—This appeal arises out of an 
application filed on November 9, 1933, by 
the V. &. R. M. P. Ohettyar Firm asking 
that the Sangu Valley Tea Company, 
which was alleged to be a firm comprised of 
six partners, be adjudicated insolvent. 
The alleged partners were made respon- 
dents; and four of them, respondents Nos. 2, 
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3,4 and 6, entered appearances and -filed 
objections to the application. The main 
ground was that the Sangu Valley Tea Com- 
pany was not a firm, but was merely the 
name of a business carried on by a joint 
Hindu family of which the respondents - 
were Members. Being a joint Hindu family 
business they contended that the Insol- 
vency Court nad no power to adjudicate 


them as a firm. An application was filed 


by the respondents, for a commission to 
Chittagong to take evidence on the question 
whether the business was the business of a 
joint Hindu family. The case came before 
Sen, J. cn February 6, 1934, when the 
application for commission to Chittagong 
was also in the list. The learned Judge 
passed the following order: 

“T am satisfied on the evidence before me that an 
act of insolvency has been committed, and that this 
Court has jurisdiction to adjudicate. Mr. Sen, who 
appears for debtors Nos. 2,3, 4 and 6, mentioned 
in the petition, urges that an adjudication order 
should not be made on the petition as prayed, his 
contention being that the Sangu Valley Tea Company 
was a joint family business and not a partnership in 
the sense in which that word is used in the law of 
partnership. I pointed out that it isnot necessary to 
go into this aspect of the case if the oreditor is merely 
seeking to adjudicate the firm known as the Sangu 
Valley Tea Company and the Oourt at this stage can- 
not enter into an enquiry as to whether, the firm is a 
joint Hindu family or not. Mr. Talukdar states that 
he would be satisfied ifan adjudication order is pass- 
ed in the usual form, viz., that the firm known as the 
Sangu Valley Tea Company is adjudicated. This 
order of course means that the minor partners are 
excluded. Inthese circumstances I make it clear that 
the persons for whom Mr. P. B. Sen is appearing in 
this case are not specifically adjudged insolvent. 
The question whether the partners of the firm of 
Sangu Valley Tea Company are a joint Hindu family 
and whether they are within the jurisdiction of this 
Court will be a matter for consideration when it is put 
forward by the Official Assignee or by any other 
creditor. The Sangu Valley Tea Company is hereby 
adjudged insolvent,z.e., all persons who are partners 
in the said firm otherthan minor partners,” 

On March 15, 1934, the adjudicating cre- 
ditor applied tothe Court to adjudicate all 
the partners individually. Notice of this 
application was issued, and on December 
12, Mr. Sen asked the Court to treat his 
objecticn to the insolvency application as 
objections to the application to adjudi- 
cate his clients individually. At the same 


Time he renewed his application for a com- 


mission to issue to take evidence in Chitta- 
gong. The commission was issued, and on 
April 29, 1935, was returned duly executed. 
The case next came before the Insolvency 
Court on August 6, 1935, when Ba U, J., was 
sitting as the Insolvency Judge. The hear- 
ing was adjourned to August 28, -1935, when 
it again stood adjourned part heard. The 
case was next called on November 22. 


1937 
1935, when Braund, J. was the Judge 
dealing with the insolvency cases. Braund, J. 
‘was cf the opinion that the Sangu 
Valley Tea Company should not have been 
adjudicated as a firm until the question 
whether it was a firm had been decided, 
but as anorderof adjudication had been 
passed, he considered that he could not 
go behind it. The learned Judge, how: 
ever, indicated that as Mr. Sen had not 
been heared before the order of adjudica- 
tion had been passed it might be possible 
for the matter to be re-opened on an appli- 
cation for review. The case was then 
adjourned to allow Mr. Sen to file an ap- 
plication for areview of the order of Sen, J. 
of February 6, 1934. An application 
for review was filed in due course and was 
placed before Braund, J. as the Insolvency 
Judge. Braund, J. however, considered that 
the application should be dealt with by 
Sen, J. asthe spplication referred to an 
order of Sen, J. With the consent of Sen, J. 
the case was subsequently placed in his 
list. After hearing arguments Sen, J. came 
to the conclusion that the previous order 
was correct and dismissed the application 
for review. Against the crder of dismissal 
respondents Nos. 2, 3 and 4 have appealed. 

Although it was not raised by the appel- 
lants, we have considered the question 


whether Sen, J. had jurisdiction fo deal with. 


the upplication for review, and have come 
to the conclusion that the learned Judge 
had not. To decide this question it is 
necessary to examine the provisions of the 
Presidency Towns Insolvency Act, the 
Letters Patent and the rules of this Oourt. 
Section 8, Presidency ‘Towns Insolvency 
Act, provides that the Court may review, res- 
cind or vary any order made by it under 
its insolvency jurisdiction. Section 3 sets 
out the Courts which have jurisdiction 
under the Act, this Court being one of 
the Courts named. Section 4 provides 
that all matters in respect of which juris- 
diction is given by this Act shall be ordi- 
narily transacted and disposed of by or 
under the direction of one of the Judges of 


the Court, and the Chief Justice shall from, 


time totime assign a Judge for that pur- 
pose. The Act, therefore, expressly directs 
that the Chief Justice shall nominate one of 
the Judges of the Court to hear and decide 
insolvency cases, and it follows that the 
Judge so nominated must deal with insol- 
vency matters, Unless ima particular mat- 
ter the Chief Justice otherwise directs, 
which was not the case here. When we 
turn to the Letters Patent we find the fol- 
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lowing provisions in cl. 16: 

“And we do further ordain that the Court for relief 
of insolvent debtors at Rangoon shall be held before 
one of the Judges of the High Court of Judicature at 
Rangoon and the said High Court,and any such Judge 
thereof, shall have and exerciss within the Province 
of Burma, such power and authorities with respect to 
original and appellate jurisdiction and otherwise as 
are constituted by the laws relating to insolvent deb- 
tors in the Province of Burma.” 

We have here the direction that the 
jurisdiction of the Ovurt in insolvency shall 
be held before one of the Judges, and the 
further direction taatthe Court and any‘of 
the Judges of the Court shall have such 
power and authorities with respect to ori- 
ginal and appellate jurisdiction as are 

So far 
as we are concerned, the insolvency laws 
are these contained in the Presidency 
Towns Insolvency Act which directs that 
the Chief Justice shall nominate cne Judge 
only to deal with insolvency cases in the 
first instanc>. This Court has power under 
s. 112 of the Act to frame rules, and has 
done so and it may be noted that r. 2 (c) 
defines the word ‘Judge’ as meaning the 
Judge for the time being assigned under 
s. 4 of the Act forthe exercise of the 
Original Jurisdiction of the Court in 
insolvency proceedings, The Judge assigned 
under the Act atthe time when the applica- 
tion for review came up for hearing] was 
Braund, J.. who should have decided it. 
The learned Judge, who heard the appli- 
cation, had ceased to be the Insolvency 


‘Judge and inthe absence of authorization 


by the Chief Justiceshould not have dealt 
with it. Section 8 makes it clear that the 
Qourt has power to review orders like the 
one under appeal, but the powers of the 
Court in such matters are vested in the 
Judge appointed by the Chief Justice under 
s. 4 of the Act. In these circumstances the 
appeal will be allowed and the application 
remitted to the Judge sitting in insolvency 
to hear and decide it. Mr. Talukdar, who 
appears for respondent No. 1, his not 
contested the correctness of this view, but 
asks that no order for costs should be pass- 
ed against his client. We consider that 
the costs of this appeal should be made costs 
in the application, and we fix them at five 
gold mohurs. 


Roberts, C. J.—I agree and have 
nothing to add. 
N. Appeal allowed. 
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PATNA HIGH COURT 
Civil Appeal No. 295 of 1935: 

March 15, 1937 

Daavie ano ROWLAND, JJ. 

KISSEN GOPAL GANWARIWALA 
AND OTHERS—-J.UDGMENT- DEBTORS— 
APPELLANTS 
versus 
< MADAN LAL—Ptatntrre—RegsponDEnt 


Execution—Compromise—Decree-holder agreeing to 
accept smaller amount in full satisfaction, if pzid 
within two months—Time held essence of compromise 
—Judgment-debtors’ failure—Execution for whole 
amount— Equity, if can relieve agatnst forfetture— 
Céntract—Time essence—Hquity. 

As regards the power of the Oourt to relieve igainst 
forfeiture, equity only interferes to do complete 
justice between the parties. Nodoubt, if forfeiture 
is occasioned by accident, fraud, surprise or ignor- 
ance, a Court of Equity will interpose and relieve 
against forfeiture so caused but it is equally 
elear that a. Court of Tquity will refuse to aida 
defaulter if the forfeiture is wilful or is the result of 
grogs negligence. Where the creditor agrees to 
accept part of the debt in full satisfaction if paid 
within a stated time, equity will notrelieve against 
the’provision as to time. [p 663, col 2; p. 670, col. 1.] 

-So wherein execution of a money decree, a com- 
promise. is entered into between the parties ‘whereby 
the decree-holder agrees to accept a smaller amount 
in full satisfaction of decree, if paid within 
two months, but on failure to do ac, the decree-holder 
isto proceed with the execution without any objec- 
tion bsing raised by the judgment-debtors, the decree- 
holder willbe perfectly justified in levying sxecu- 
tion for the whole decree, if the judgment-debtors 
fail to pay the amount within the stipulated period. 
In: such a case, time isthe essence of the contract. 
Assuming, however, in favour of the judgment-debtors 
that the Uourt may in some cases have jurisdiction 
to vary a consent order as regards time without the 


concurrence of all the parties, 1b is clear that inthe - 


present case the contention that time was not of the 
essence of the contract and that the judgment-debtors 
were entitled to have the decree satisfied by paying 
the amount within a reasonable time, is untenable 


and the decree-holderj is entitled to proceed with the. 


execution. Equity would‘not relieve against-forfeiture 

in such a case even if the failure was not due to any 
fault of,the judgment-debtors. [p. 671, cols. 1 & 2.) 

' [English and Indian case-law referred to. | 


G. A. from the original order of the Sub- 


' Judge, Purulia, dated September 21, 
1935. 

Messrs. Manohar Lal, Hareshwar Prasad 
Sinha, 8. C. Mazumdar and K. P. Sukul, for 
the Appellants. be see 

Mcssrs. P. R. Das, S. M. Mullick and G. 
N? Mukherji, for the Respondent. 

Dhavle, J.—This is an appeal by certain. 
judgment debtors from an order dismissing 
their objection’ in an execution proceed- 
ing. The decree under execution was 

. passed” on the Original Side of the Calcutta 
High Court against Kishun Gopal and 
Rameshwar Lal personally, and also against 
Sitaram and Gigla, two minors, “out of 
their share or interest in the assets in or 


< 
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to come totheir hands of the joint family 
estate of the defendants,” and it was a 
decree for over Rs. 19,000 besides interest, 
and costs, the. minor Sitaram alone being 
made liab'e for the diference between 
the costs of the suit, as a defended suit 
and the c^sts as of an undefended’ suit. 
Execution was started in the Court of the 
Subordinate Judge of Purulia in October 
1931. Two months afterwards the judg- 
ment-debtors filed an objection under 8. 47, 
Civil Procedure Code, which was disallowed. 
in the following April. While that objec- 
tion was pending, the judgment-debtors 
filed another objection in February, stating 
that the decree-holder had been satisfied to 
the extent of Rs. 12,500 and urging that 
he was, therefore, not entitled to proceed. 
in respect of the entire amount decreed. 
Next month they filed another objection 
urging among other things, that the decree 
was-2 nullity as it was a joint decree and, 
one of the defendants, the minor Gigla, 
had died before the decree was passed. 
While these two objections were pending,. 
the parties arrived at a compromise on. 
April 29, 1935, according to which the’ 
whole decree was to be treated as satisfied 
if the judgment-debtors paid Rs. 5,500 to 
the decree-holder within two months, and 
the decree-holder was to proceed with the. 
execution if the judgment-debtors did not. 
pay the agreed sum of Rs. 5,500 within the 
time fixed. This compromise was filed in. 
Court on the folicwing day and the Sub- 
ordinate Judge stayed the execution. 
proceedings till June 29, 1935. On this 
day, the decree-holder applied for time 
to proceed, and on July 4, 1935, he asked 
for the issue of sale proclamations (certain 
properties of the judgment-debtors having 
already been attached) alleging that the. 
judgment-debtors had not paid anything to 
him and that he was, therefore, entitled 
to realize the entire decretal amount. It 
appears from the order-sheet of the lower. 
Court, which is before us, that on’ August 2, 
1935, Rameshwar Marwari filed an objec: 
tion under s. 47, which was allowed on 
August 10; we understand that that was an - 
objection regarding valuation. The sale 
was then fixed for September 16, 1335, 
on which day an objection was filed by 
Kishun Gopal urging among other things 
the old abjection that on account of Gigla'’s 
death before the passing of the decree, the 
decree which was joint was null and void. 
The sale was not actually held on Septem- 
ber 16, but was “kept on hammer” from 
day to day till September 21, when the 
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judgment-debtors filed another objection 
urging among other things that as the 
decree was against a firm, the persoral 
preperties of the judgment-debtors’ were 
not liable underit. The learned Subordi- 
nate Judge heard this objection and the ob- 
jection of September 16, together on Septem- 
ber 2], and finding them untenable allowed 
the sale to proceed. 

It is contended for the appellants that 
under the compromise of April 29, 1935, the 
decree-holder was not entitled to pr.ceed 
with the execution. It is not pretended 
that the decree-holder wis paid Rs. 5,500 or 
any part of it within the stipulated period 
of two months, but it is urged that time 
was notof the essence of the contract, that 
the judgment debtors were, therefore, only 
bound to pay Rs. 5,500 within a reasonable 
time, that the Court had power to relieve 
against forfeiture, and that the learned Sub- 
ordinate Judge should have investigated an 
allegation made in the judgment-debtcr's 
petition of September 2], that the decree- 
holder was not willing to take Rs. 5,500 
though ihe judgment-debtors had been ready 
to payit. - l 

‘According ito the terms of the compro- 
mise cÍ April 29, the judgment-debtors 
had two-months from that day to pay 
Rs. 5,500 to the decree holderin full satisfac- 
tion ‘of the decree. As I have already 
stated, the decree-holder moved the Court 
on July 4, for the issue of sale-proclama- 
tions on the ground that the -judgment- 
debtors had not paid anything. It has 
not been: claimed before us that in his 
objection of August 2, Rameshwar Marwari 
paid anything regarding the-readiness of 
the defendants to pay and the unwilling- 
ness of the decree-holder to receive 
Rs. 5,500. In his objection of September 16, 
Kishun Gopal did urge that the decree- 
holder was not entitled to take out execu: 
tion for the entire amount as he had 
contracted to take Rs.-5,500 in full satisfac- 
tion of the decree, but even then he did 
not say anything about the readiness of 
the judgment-debtors to pay and the un- 
willingness of the .decree-holder to receive 
that amount. The point was only mention- 
ed for the first time in the judgment- 
debtor's objection of September 21, tive 
days after the date fixed for the sale and 
nearly three months alter the expiry of the 
stipulated period of two months from April 
29. There is no reference to this point in 
the judgment of the lower Court, nor is it 
clearly stated in the grounds of appéal 
that the Subordinate Judge omitted to 
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deal in his judgment with this or any 
other point that was actually argued 
befora him. It seems tome from all this 
that: the point was not really taken— 
argued—below. The judgment-debtors had 
evidently been filing one objection after 
another without meaning it, and the com- 
promise petition, after empowering the 
decree holder to proceed with the execution 
in case he was not paid Rs. 5,900 within the 
stipulated time, went on to sav: 

‘In regard-to the same{that is to say, execution 
for the decretal amount of Rs. 19,700) the judgment- 
debtors will not be competent to reise any objec- 
tion. The judgment-debtors withdraw the objections 
they have raised regarding valuation, "etc, in the 
execution, and they will not be. competent to raise 
those objections in future.” 

The decree-holder, it is plain, agreed to 
take the Rs. 5,500 within a limited time in 
order to avoid the delay to be apprehended 
from what looked like the habit of the 
judgment-debtors of, raising objections 
from time to time. The objections actually 
urged before the learned Subordinate 
Judge and dealt with by, him ‘relate to the 
death of Gigla as affecting what is claimed 
to bea joint decree, and the decree being 
against a firm and not against the in- 
dividuals constituting. the firm. What I 
have already stated about the details of 
the decree is sufficient to show how 
palpably untenable the objections actually 
urged were, Alihough it is urged in appeal 
that the lower Court should have in- 
ves:igated the judgment debtors’ allegation 
that .though they had been ready to. pay, 
the decree-holder was unwilling to receive 
Rs. 5,£00, it does not appear that the Sub- 
ordinate Judge was asked—moved—to do 
so, or that any evidence was offered or any . 
adjournment asked for to enable them to 
produce it. The mere allegation was no 
proof, and this was probably one of the 
reasons why the pcint was not actually urged 
before the learned Subordinate Judge. I 
am not prepared in these circumstances to 
hold that an investigation should have been 
made by the lower Court. As regards 
the power of the Court to relieve against 
forfeiture, it is to be remembered that equity 
only interferes todo complete justice bet- 
ween the parties: l 

“No doubt, if forfeiture is occasioned by accident, 
fraud, surprise, or ignorance, a Oourt of Equity 
will interpose and relieve against forfeiture 
so caused; but it is equally clear that a 
Court of Equity will refuse to aid a defaulter if 
the forfeiture is wilful or is the result ‘of gross 
negligence:” 
as Mookerjeo, J. ‘observed 
Singh v. Saheb Singh (1). 

A) 6 OL S176. - 
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_ Nor does this appear to bea case of 
forfeiture ofthe kind that equity would 
have relieved against, even if the judgment- 
debtors had made a serious attempt to pay 
according to the compromise into which 
they have entered and the attempt had 
failed for no fault of theirs. Where the 
creditor agrees to accept part of the debt 
in full satisfaction if paid within a stated 
time, equity will not relieve against the 
provision as to time; Ford v. Earl of 
Chesterfield (2) cited and distinguished by 
Lord Kingsdown in Ram Gopal Mookerjee 
v. Samud Masseyk (3;. In such a case there 
is no scope for the application of the 
doctrine of penalties Ex parte Burden; In 
re Neil(4) or forfeitures. The -contention 
of the appellants that time was not of the 
essence of the contract is also plainly 
untenable on the facts of this case. The 
judgment-debtors had been repeatedly 
filing objections to the execution, when 
the decree-holder agreed to accept in- full 
satisfaction Rs. 5,500 if paid in two months, 
the agreement further being that if not 
paid within time, he was to proceed with 
the execution without the judgment-debtors 
being: “competent to raise any objection”. 
This provision in the circumstances makes 
it clear that the parties intended . time to 
be of the essence of the contract; for it 
cannot be reasonably supposed that the 
decree-holder who had a decree for over 
Rs. 19,700 would agree to be satisfied with 
a much smaller sum not within the time 
stipulated, but within such period as the 


Court may on evidence find to be reason-. 


able. . l 
In this: view of the matter it is unneces- 


` sary to consider the larger question of the 


power of the executing Court in such cir-. 


cumstances toextend the time of payment 
without the consent of the decree-holder. 


A similar question, we were informed, had. 


arisen in a Full Bench reference which 
was pending. That reference has since 
been decided Bhagwat Narain Singh v. 
Srinivas (5) without pronouncing on the 
general question. It may be added that 
the view seems to have been takenin at 
least two casesin this Court Rameshwar 
Misser v. Sureshwar Misser (6) and Jadab 
Chandra Poddar v. Rameshwar Marwari 


- (2) (1854) 19 Beav. 428; 52 E R 416; 2 W R 640. 
(3) 8 M I'A 239; 2 W R43 (P ©). 
ee) (1881) 16 Oh. D 675; 44 L T 525; 29 W R 


(5) 17 P L T 940; 169 Ind. Cas. 483; A IR 1937 Pat. 
113; 16 Pat. 202; 3 B R 579; 10 R P 16. 
(6)2 PL J 164; 39 Ind. Cas. 664; A I R1917 Pat, 


KISSEN GOPAL GANWaRIWALA v. MADAN LaL (PAT.) 
(7) that time fixed for payment by consent of | 
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the parties in execulion-proceedings .cannot 
be extended by the Court without: their Gon- 
sent. ‘hese were cases whefe’ payment 
was tobe madein order to get an execu- 
tion sale set aside or nullified. The- same 


view was taken in Shzo Prasad Lal v. > 


Tapeshwar Mahto (8, which. was a case 
where the decree-holder was to proceed 
to realize the entire decree without any 


remission in case he was not paid certain 


instalments punctually. In Nand Rani 
Koer v Durga Duss Narain (9) however, 
Malliek, J. referred to Australian Automatic 
Weighing Machine Co. v. Walter (10), and 
the exhaustive discussion of the question 
in Kandarpa Nag v. Banwari Lal Nag 
(11) and took it as settled that : 

“where the agreement is for the payment of money 
on a prescribed date end that on default of payment 
on that date money isto be forfeited, time is not of the 
essence of the contract.” 

And that in every case the Court must 
determine upon the facts of that case whe- 
ther relief against forfeiture is to be given 
or not. This would imply that the Court 
has power to extend time if it should hold 
that there was a forfeiture involved in the 
agreement. In formulating his general 
rule about the forfeiture of money—the 
rule which was adopted by Mullick, J.—, 


Mookerjee, J. in Kandarpa's case (11).pro-- 
ceeded on Ram Gupal Mookerji v. Samud. 


Masseyk (3) as acase where relief against 
forfeiture was givento a defendaut 
was indebted to the plaintiff in a certain 
sum which the defendant agreed to pay, 


upon aremission by the plaintiff of part 


of his claim, in two instalments on specified 
dates. But, as pointed out by Lord 


Kingsdown, that was : 

‘not the case of a creditor engaging to remit to his 
debtor a portion of his demand in consideration 
of his making payment of smaller sums punctually 
at fixed periods,in whichcase this punctuality of the 
payment isthe only consideration which the creditor 
receives for his indulgence: Ford v. Chester- 
field (2) 
but 7 

“acase in which athird person, being under no 
liability consents to incur that liability and binds 
himself ina penalty for the due performance of his 
engagement.” 

The general rule about forfeiture of 


money laid down by Mookerjee, J. -in 


(7) 9 Pat, 332; 125 Ind. Cas, 516; A I R 1930 Pat. 308; 
11 P L T 315; Ind, Rul. (1930) Pat. 516. 


(8) 18 Pat 1,115 Ind. Cas, 548, A I R 1933 Pat. 563; 


15 P L T 295;6 R P 189, 

(9) 2 Pat, 906; 82 Ind. Oas. 505; A I R 1924 Pat, 387; 
SPLT4A1, í l 

(10) A WN 1891, 170). 


356, 


who. 


11) 33 © L J 244; 60 Ind. Cas, 861; A IR 1921 Cal, 
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Kandarpa Nag v. Banwari Lal Nag (11) 
on which Mr. Manohar Lal has laid so 
much stress, and which was applied by 
Mullick, J:-in Nand. Rani Koerv. Durga 
Dass Nargin (9)° to a case where no 
debt was established apart from the com- 
promise which terminated the suitis thus 
of no help to the appellants, because as I 
have . already ‘shown, the present case 
falls within the principle of Ford v. Earl 
of Chesterfield (2). In cases of this kind 
there is hardly any question of penalty or 
forfeiture or the analogous principle cn 
which equity relieves against mere lapse of 
time where it is consistent with the sub- 
stance of justice to do so, if from thè 
contract or fromthe nature of the case 
time is not shown to be of the essence of the’ 
contract. Itis true that if the judgment- 
debtor does not pay in time hé becomes 
liab'e fcr the entire decretal amount But 
the liability arises from the decretal debt 
and default in the punctual payment’ of 
the smallersum which the decree-holder 
had agreed ta accept in full satisfaction, 
subject to payment within a fixed period- 
merely operates to remove an essentially 
temporary bar to execution. In the ana- 
logous case of an agreement under which 
an execution sale is tobe set aside if the 
judgment-debtor pays a certain amount 


within a certain time but is to stand con-: 
firmed if he does not. Mookerjee, J. himself: 


held in Chandanbala v. Probodh (12) that 
the executing Court had no jurisdiction 
to extend the time “‘except by the assent of 
each and every one” of the parties to the 
agreement, not merely because -time is ‘of 
the essence ofthe contract in such Cases 
but also because any modification of the 
agreement required the concurrence of all 
the consenting parties. In that case there 
was no question of any forfeiture. See 
Hansraj v. Jogeshar (13) but in Akkach 
Mondal v. Aminuddi (14) Teunon and 
Newbould, JJ. only extended the time 
fixed for payment by a compromise decree 
in a mortgage suit because the mortgagee 
did not seriously press his objection as 
regards the jurisdiction of the Court to 
extend time. | 

Assuming, however, in favour of the 
appellants that the Court may, in some 
cases, have jurisdiction tovary a consent 
order as regards time without the con- 


currence of all the parties, it is clear that 
(12) 9 © L J251; 2 Ind. Cas. 338; 36 C 422. 


(13)6 FP L 'T 511; 88 Ind. Cas. 1020; A I R1925 Pat. | 


691; (1926) Pat. 40. 
g Ya O W N 439; 50 Ind, Cas, 937; A IR 1919 
& ‘ e € = . + A 
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in the present cose the contention that 
lime was not of the essence of the con- 
tract and that the judgment-debtors were 
entitled to have the decree satisfied by 
paying Res. 5,500 within a reasonable time 
is untenable and must be overruled. Tt 
follows that the decree-holder was entitled 
to proceed with’ the execution. It was 
also urged incidentally that- the com- 
promise only entitled the decree-holder, in 
case the judgment-debtors did not pay the 
Rs. 5,500 within the stipulated time, to 
levy execution for Rs 5,500 only. This 
contention is raised on the words of the 
compromise : 


Tabe decreedar tahar decree babat prapya arthat 
19,700 takar jarite sampatti nilam’ lra mate 
aday karia leite paribe. 


The translation of this clause in the 
paper book is entirely against the appel- 
lants contention. The learned Subordinate 
Judge wasa Bengali, and the contention 
was not raised beforehim. Itis also not 
raised in the grounds of appeal. Nor is 
1t easy tọ see any meaning inthe inter- 
pretation suggested before usnamely that 
the decree-holder was to realise Rs. 9,900. 
by levying execution for Rs.19,700, It was 
also similarly urged that according to the 
compromise the decree-holder was entitled: 
to levy execution for Rs. 19,700 only. The’ 
decree was for Rs. 19,767-7-3. We do not. 
know for what amount execution was 
actually -levied after the failure of the: 
appellant-to pay, nor is the point really 
raised in the grounds of appeal. It was not 
raised below. I would, therefore, decline ` 
to entertain it. In my opinion the appeal 
should be dismissed with costs, __ 

Rowland, J.—I agree. The observation 
of Khsja Muhammad Noor, J. in Bhagwat 
Narain Singh v. Srinivas (5) that : l 

“The wording of the contract Clearly shows that 
the parties meant that the benefit which was 
to accrue to the judgment-debtors would be lost 
to them ifthe payment was not made within the 


specified time, or in other words time was of the. 
essence of the contract," 


applies iv its entirety to this case. The 
question what a Court can or should do, if 
it thinks time not to be of the essence, 
kardly seems to arise. The appeal was, in 
my view, nothing better than a frivolous 
device to delay the execution proceedings. 


Appeal dismissed. 
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Hafiz MURID DOOD AND orsERs—Acousep 
“Penal Code (Act XLV of 1860), ss. 76, 79—Criminal 
Procedure Code (Act V of 1898), ss. 42, 59— 
Question whether person is or is not a proclaimed 
offender is one of fact—Distinction between 3.42 and 
s. 59 pointed out—Sub-Inspector authorizing private 
person to arrest ‘person not proclaimed offender — 
Arrest of stich: person by private individual, tf jusii- 


é * Ši $ 

A question whether a man is or is not a proclaimed 
offender is one offact within the meaning of ss. 76 
and.79, Penal Code. Pramatha Nath v. P. C. Lahiri 
(1), referred to. 

Asharp distinction must be drawn between the 
provisions of s. 42 and s. 59, Oriminal Procedure Code. 
In s. 59,is included a proclaimed offender, but in order 
that aman may be a. proclaimed offender, it is not 
sufficient for a Sub-Inspector to say or write that he is 
a proclaimed offender. It is a matter for the Court as. 
laid down in s 87, Oriminal Procedure Oode, and the 
following sections. Under s.59, Criminal Procedure 
Code, a private person may himself arrest; under s, 42, 
Criminal Procedure Oode, he must assist a Police 
Officer to arrest but the Police Officer must be present 
before he can demand the private person's aid. It 
was never intended that this section should allow 
the wholesale delegation by the Police of their duties. 
Where a Sub-Inspector -gives a written authority, 
which in itself contains mis-statements to a zamindar 
to arrest a man, whom he ‘states to be a proclaimed 
offender but who infact is not so, and the zamindar 
arrests such person aud brings him bound to the 
Police after having injured him, the action is illegal 


- and cannot be justified under s. 42, Oriminal Proce- 


dure Code. 


Gr. <A. against the -judgment of the 
Resident Magistrate, Hala, dated October 
12, 1936. 

‘Mr. Partabrai D. -Punwani, 
OCrown.. ; -- 
Mr. D.N. O'Sullivan, for the Accused. 
Davis, J.C.--In- this appeal the four 
accused now before the Court, and one 
other Saleh, now dead were charged with 
rioting, wrongful ‘confinement and hurt, 
offences under ss. 147, 342, 324 and 323, 
Indian Penal Code, and were acquitted by 
the Resident Magistrate‘ cf Hala, and Gov- 
ernment ‘have appealed against their ac- 

quittal. . 
“The question here principally involved 


for the 


. -is one ofinterpretation of s. 42, Criminal 


Procedure Code, and it is an important 
question bécause from the judgment of the 
Magistrate and the evidence of certain 


- gamindars of position and respectability 


“who gave evidence before him, it appears 


there is a widespread belief in Sind that 
s. 42, Criminal Procedyre Code, gives the 


= 
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Police power todelegaté their powers of 
arrest to private persons. Section 42, Ori- 
minal Procedure Code, is asfojlows: > . 
“42. Hvery person is bound to assist a Magistrate 
or Police Officer reasonably demanding his .aid 
whether within or without the presidency towns : 
(a) in the taking or preventing the ‘escape of any 
other person whom such Magistrate or, Police 
Officer is suthorized to arrest ; l ‘ 
(b) in the prevention or suppression of a breach 
of the peace, or inthe prevention’ of any injury ‘at- 
tempted to be committed to any railway, canal, tele- 
graph or public property.” - bee | 
_ Under that section every perscnis bound `? 
in Certain circumstances to. assist a Police 


‘Officer in -the taking or preventing the 


escape of any person whom the Police 
Officer is authorized to arrest, but the 
section contemplates that the Police Officer. 
is himself present tomake the arrest. He 
is not empowered to give written instruc- 
tions to private persons‘to effect the arrest for 
him. Section 59, Oriminal Procedure Code, 
relates tothe power of private persons to 
arrest. - With this section we shall hereafter 


deal. The complainant in this case is one 
Muhammadali, and on -the evening of. 
November 20, 1935, be was brought by 


Hafiz, the kamdar ofa zamindar Fazilali, 
Shah and six others to the camp of the 
Sub-Inspector Mr. Khushiram at -Uderolal. 
Muhammadali was bound with a turban ; - 
he was injured on the head and the kamdar 
produced a letter Ex. 7 which he said had 
been . given to him by Fazulali Shah and 
which he clearly thought was authority for 
the arrest and production of Muhammad- 
ali before the Sub-Inspector. Muhammad- 
ali complained that he had been beaten, 
robbed of Rs. 80 and that the hatchet pro- 
duced was not his hatchet but that of the 
accused. A mashirnama of the injuries of. 
Muhammadali was madeat the time. The 
Sub-Inspector Khushiram sent Muhammad- 
ali to the Thana at Sekhat and thence he 
was sent, to Matiari. There is indeed 
no dispute about the arrest of Muhammad- . 
ali though there was dispute about the 
robbery of Rs. 80 and the ownership of the . 
hatchet. Itis the case of Hafiz, the princi- 
pal accused that the injury onthe head of 
Muhammadali was caused in the struggle 
to take away the hatchet from Muhammad- 
ali when he endeavoured to re-ist arrest. 
The case against the acquittal, as put by 
the learned Advocate-General was that this 
was Clearly a case of wrongful arrest under 
s. 42, Criminal Procedure Code, and prima. 
facie it clearly is, but the learned Advo- 
cate-General-:overlooked the provisions of 
s. 59, Criminal Procedure Oode, which igives 
a private person the“right to arrest a pro- 


1987 | 
Claimed offender and the learned Advocate 
for the accused pointed to Ex. 7 and said 
that so far’as the accused were concerned, 
this letter meant to them that Muhammad- 
ali was proclaimed offender and they were 
entitled to arrest -him. Ifhe was not a 
proclaimed offender, as in fact he was not, 
the accused acted under a mistake of fact, 
and was protected by the provisions of 
ss. 76 and 79, Penal Oode. The learned 
Advocate-General replied that Muhammad- 
ali was not a proclaimed offender and that 
at least the Sub-Inspector, the zamindar 
Fazulali Shah and- Hafiz, the kamdar of 
Fazulali Shah knew he was not. The 
accused Hafiz, the kamdar, didnot act in 
good faith, and while he did not press for 
a conviction in the-case of the other three 
accused the haris, he did press for the con- 
viction of Hafiz accused- No. l, who was 
nob an ignorant hari- but the kamdar of 
Fazulali Shah and in this business from 
the beginning. 

Now it appears, the Sub-Inspector 
Muhammad Azim acted most wrongly in 
giving Ex. 7, a purported authority -of 
arrest to Fazulali Shah. We would also 
point out to the Magistrate that in the 
circumstances of this: case, where it was 
clear neither the prosecution nor the de- 
fence were going to call Fazulali Shah as 
a Witness, it was his duty to call this zami- 
dar asa Oourt witness and in failing to do 
this, we think he failed in his duty. ‘The 
Sub-Inspector, Muhammad Azim comes 
very badly outof his  cross-examination 
when faced with Ex. 7.- He quite clearly 
gave false evidence. He said he had no 
mind to authorize Fazulali Shah to -arrest 
Muhammadali. Hesaid he made a mistake. 
—a mistake in a word—when he wrote-the 
letter. We do not think he did. It is clear 
to us he wished to avoid meeting the Sub- 
Inspector of Matiati Thana in whose beat 
the village of Muhammadali was and that 
he purposely sent Ex. 22-0, a letter to 
Sahibdino, the Sub-Inspector of Matiari so 


late that he could come and go before. 


Sahibdino could arrive and thus avoid 
Sahibdino and give Fazulali Shah the 
authority to arrest. It may be that Muham- 
mad Azim had good reason for believing 
that Sahibdino was a friend of :Muham- 
madali and would protect him and would 
not. arrest him. On September 14, Sahib- 
dino had asked the local Nub-Inspectors 
carefully to investigate any complaint 
against Muhammadali Ex. 238-F, but this 
does not justify the Sub-Inspector of Mirpur- 
khas in taking the lawinto his own hands 
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and in doing what he knew quite clearly 
he could not do. He should have complained 
to the official superior of Sahibdino. It is 
pointed out to us that in other matters, the 
Sub-Inspector, Muhammad Azim, acted 
irregularly, for instance, in allowing two 
members of a criminal tribe, Allahadad, and 
Haji Bahram to go out without proper 
passes, but this is not a matter for our 
attention. 

It would not appear unreasonable for a 
Sub-Inspector to use members of a criminal 
tribe to trace a stolen horse and the fact 
remains that the stolen horse—whether it 
was or was notstolen by Muhammadali is 
a matter for another Court to decide—was 
found largely, it appears, through the efforts 
of this Sab-Inspector, Muhammad Azim. 
Wethink it extremely probable that he 
acted, as he did through excess of zeal. The 
learned Advocate-General argued that the 
Sub-Inspector, Muhammad Azim, and 
Fazulali Shah acted in collusion knowing 
that-Muhammadali was not the thief, but 
Muhammadali was the enemy of Fazulali 
Shab, and, therfeore, Fazulali Shah implie 
cated Muhammadali. There does appear 
to have been some snmity between Muhame 
madali and Fazulali Shah. It appears it 
arose about a woman Mariam whose step- 
father brought a complaint against Muham- 
madali and the woman's husband, or ale 
leged husband Muhammad, andthe Sub- 
Inspector Sahibdino investigated the com- 
plaint.-- In Ex. 4, dated August 24, 1935, 
Muhammadali mads an application to the 
QJollector of Hyderabad related the affair 
ofthis woman Mariam and asked that his 
application might be puton record lest he 
be implicated falsely in a case by Fazulali 
Shah as Muhammad is a servant of Fazulali 
Shah but he says nothing in this application 
about Fazulali Shah and others having 
attempted to induce him to give false evi- 
dence. against the Sub-Inspector Sahibdino 
because tae Sub-Inspector had refused to 
give up a Case against.the nephew of the 
Am-Vukhtear of Fazulali Shah. There, 
however, is sufficient enmity between 
Muhammadali and Fagulali Shah to make 
Fazulali Shah very willing to assist in his 
arrest and to accept Hx. 7, the authority of 
the Sub-Inspector, in that behalf. There 
appears, however, nv reason to suppose that 
Muhammad Azim, the Sub-Inspector of 
Mirpurkhas, knew Fazulali Shah before this 
time and it appears he was led to the village 
of Fazulali Shah only in the course of hig 
investigation, and throug the two members 
of the criminal tribe. Itis, therefore, only 
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reasonable to suppose that the Sub-Inspector 
got most of his information about Muham- 
madali from Fazulali Shah. Fazulali Shah 
has not thought fit to come as a witness and 
explain matters that clearly require an 
explanation. 

It appears tous it is quite clear from 
Muhammad Azim's own evidence, that he 
knew atthe time that Muhammadali was 


not a proclaimed offender and he could not - 


authorize his arrest. He states that he 
wrote to the in-charge Thanedar of his thana 
to write to the office of the Superintendent 
of Police to publish the name of Muham- 
madali in the Police Gazette, and he wrote 
him a letter in Mubammadali’s village, 
presumably on the 7th but this letter was 
not sent. This appears to us very uncon- 
vincing. It appears alsoclear to us that 
FazulaliShah knew Muhammadali was not 
a proclaimed offender. The fact that 
Muhammadali could not be found when 
fhe Sub-Inspector wanted him and that he 
went over to the other side of the river for 
ten or twelve days was not enough to justify 
the belief that he was a proclaimed otiender 
in the mind of Fazulali Shah, and it is 
clear that Hafiz, the kKamdar was in the 
confidence of his master from the beginning. 
In his statement he says that he was called 
by the Sub-Inspector. and enquiries were 
made from him about Muhammadali. He 
is so loyal to his master «that he does not 
say whether the letter, Ex. 7, was given by 
the sub-Inspector to Fazulali Shah or to 
‘him though he said it remained with him. 
The letter, however, is addressed to Fazul- 
ali- Shah and the Sub Inspector says he 
gave it to him. Moreover, we donot believe 
the statement of this accused that aiter the 
arrest of Muhammadali he and his com- 
panions took Muhammadali direct to the 
Police Station and didnot take him first to 
their master Fazulali Shah as Muhammad- 
ali says he did and as undoubtedly, under 
the circumstances, they would do. 

We think, therefore, it is clear that the 
kamdar Hatiz is not protected under the 
‘provisions of either s. 76 or s. 79, Indian 
Penal Code, in that he did not act under 
a mistake of fact and in good faith. We 
hold that the three other accused being 
the haris of Fazulali Shah considered them- 
` gelves bound to obey the orders of the 
kamdar, and that it was represented to 
them that Muhammadali was in fact what 
the law describes as a proclaimed offender, 
they are, therefore, entitled to the protection 
of ss. 16 and 79, Indian Penal Code. We 
hold that whether a man is or isnot a pro- 
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claimed offender is a question of fact 
within the meaning of ss. 76 and 79, 
Indian Penal Code, Pramatha Nuth v. P. 
C. Lahiri (1). We bear in mind that the 
burden of proving that he comes within 
one of the exceptions in the Penul Code 
is on the person who claims its protection. 
Clearly then, Hafiz the kamdar is guilty 
of an offence under s. 342, Indian Penal 
Code. We have then to consider the ques- 
tion whether he is guilty of hurt or whether 
accused No. zis guilty of hurt, because in 
the charge accused No. 1 is specitically 
charged with causing hurt to Muhammad- 
ali with a hatchet, and accused No. 2 with 
a lathi. The charge of rioting in the 
charge is limited to the charge of wrong- 
ful confinement, and we have held that 
the three other accused are not guilty of 
the offence of wrongful confinement being 
entitled to the protection of ss. 76 and 79, 
Indian Penal Code. The charge of rioting 
must, therefore, fail. Now, Muhammadali 
in his complaint charged Hatz the kamdar 
with having used an axe or lathi. ‘The medi- 
cal evidence shows a deeply impressed 
contusion and a wound on the forehead as 
well as one injury upon the shoulder. The 
injury on the shoulder could have been 
caused by a latht and the injury on the 
forehead by the blunt side of a hatchet. 
. Now Muhammadali, directly he was 
brought before the Sub-Inspector said that 
he was surrounded by the accused in the 
hamlet of Haji Ali Muhammad when he 
was at the shop of Dayaram Hindu get- 
ting a katcha deed written about the sale 
of a huri. Dayaram himself gives evidence 
to say that he wrote the kaitcha deed and 
it was produced in Oourt. Muhammadali 
in his complaint mentions the names of. 
Dayo, Ahmed Detho, Yaru Anar, Karim- 
dino Chand and Devji Menghwar as his 
witnesses, and the Magistrate has come to 
the surprising conclusion that this defence 
was a false defence prepared beforehand 
by Muhammadali and the Sub-I[nspector 
Sahibdino.. The Magistrate does not find 
where Muhammadali was actually arrested 
by the accused. He does not accept the 
story of the accused that it was a chance 
meeting near a water-course, and we can 
see no proper reason at ail for the Magis- 
trate rejecting tois statement of Muham- 
madali made as soon as he was brought 
before the Police. To accept this nding of 
the Magistrate we should have to cume to 
the conclusion that Dayaram the Hindu 


(1) 47 C 818; 59 Ind, Cas. 37; AI R 1920 Cal. 725; 22 
Or. LJ 


1937 


shopkeeper, Bachu the Khosa cattle gra- 
zier, Devji the. Menghwar cultivator, 
Yaru, an Unar by caste, a Muhammadan 
cultivator Karimdino, Ohand by caste, an- 
otker Muhammadan cultivator, all con- 
- Spired to have this particular defence of 
Muhammadali ready in case of need. But 
if there was conspiracy with the assistance 
of the Sub-Inspector, it would have been 
done more carefully; for instance, the 
Magistrate thinks that part of the case of 
Muhammadali js 

Detho came to attest the kabala, and it is 
not attested. If there had been the con- 
Spiracy which the Magistrte thinks there 
was the kabala could easily have been 
attested. The Magistrate has disbelieved 
the evidence of the bania Dayaram be- 
cause he said he went inside his shop 
and could not see what happened but that 
he could see because the windows had 


bars. But a reasonable explanation of | 


this is that a bania is a timid person and 
Dayaram -cannot afford to offend Fazulali 
Shah more than is necessary. Then the 
Magistrate says that there was no blood 
on the scene of the offence and no stick, 
but the wound was not such as to cause 
blood to fall upon the ground, and if the 
case of Muhammadali is false, the conspi- 
Tators could easily have found a stick. 
Moreover, the evidence of the Sub Inspec- 
tor Khushiram shows that at the first 
opportunity Muhammadali said the axe 
was that of the accused and he washed it 
at the house of the Syed. 

We think the Magistrate has discredited 
the evidence of the witnesses named b 
Muhammadali because he wanted to acquit 
the accused. The reasons he gives for 
rejecting their evidence are not, in our 
Opinion, at all adequate, and in respect of 


the Magistrate's finding as to where. the - 


offence did occur, we think we must accept 
this part of the case as stated by Muham- 
madali at the first opportunity when 
brought before the Police. Moreover, if as 
Hafiz, the kamdar, makes out Muhammad- 
ali was a dangerous and notorious bad- 
mash, and they fully believed they were 
justified in arresting him, they would not 
go unarmed. So we find that the accused 
had no right to arrest Muhammadali, and 
as accused No. 1 isnot entitled tothe benefit 
of any exception, the question of the 
amount of force which might be used in 
the arrest does not arise. We think it 
proved that Hafiz used the axe upon 
Muhammadali and caused the wound on 
his forehead without any legal justification 
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and we find him guilty of the offence 
under s. 324, Indian Penal Code, with 
which he was charged. 

So far as accused No. 2 is concerned, 
Muhammadali does not name or identify 
him as his particular assailant when he 
made his complaint. He says all had 
lathis and struck him. He had, however, 
only one lathi blow. We think therefore 
accused No.2 was rightly acquitted but 
not for the reasons given by the Magistrate. 
We have then to consider the question of 
punishment. In view of the widespread 
misunderstanding of the powers conferred 
by s. 42, Criminal Procedure Code, which 
the judgment and the evidence discloses, 
even a retired Inspector of Police think- - 
ing that he could ask spies, badmashes as 
well as zamindars to arrest absconding 
accused, we shall not in this case send 
the accused to prison, but we must make 
it clear that if gamindars or others cone 
tinue in the practice of illegal arrests 
then when offences -are proved, as they 
are proved in this case, they will run a 
grave risk of imprisonment. We think 
that Government by this appeal against 
the acquittals by the Magistrate has shown 
quite clearly their disapproval of the prac- 
tice that this case discloses. A sharp dis- 
tinction must be drawn between the 
provisions of s. 42 and s. 59, Criminal 
Procedure Code. In s. 59, Oriminal Pro- 
cedure Code, is included a proclaimed 
offender, but in order that a man may be 
a proclaimed offender, it is not sufficient 
for a Sub-Inspector to say or write that he 
is a proclaimed offender. It is a matter for 
the Court as laid down in s. 87, Criminal 
Procedure Code, and the following sections. 

Under s. 59, Criminal Procedure Code, a 
private person may himself arrest; under 
s. 42, Criminal Procedure Code, he must 
assist a Police Officer to arrest but the 
Police Officer must be present before he 


.can demand the private person's aid. It 


was never intended that this section should 
allow the wholesale delegation by the 
Police of their duties which the evidence 
in this ease shows. If a hari in tradi- 
tional obedience to his zamindar obeys his 
zamindar, and awaits arrest by the Police 
or in the company of a zamindar’s man 
goes to a Police Station, there is nothing in 
this against the law, but the case here is 
very different. Here a Sub-Inspector gives 
what purported to be a written authority, 
which in itself contains mis-statements to 
a zamindar to arrest a man, and relying 
upon this authority. the zamindar's meg , 
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fall on and beat and bind the man and 
bring him injured and bound to the 
Police and a learned Magistrate justifies 


this action under s. 42, Criminal Procedure 
Code. Comment is superfluous. 


- We, therefore, allow the appeal against 
the acquittal of accused No. 1 of offences 
of wrongful confinement and hurt with 
which he was charged, and in view of the 
fact that this is the first case of its kind that 
has come before us, we sentence the ac- 
cused to a fine of Rs. 250 for the offence 
under s. 342, Indian Penal Code, or in 
default, to two months’ rigorous imprison- 
ment, and to a fine of Rs. 750 for the 
offence under s. 324, Indian Penal Code, or 
in default, six months’ rigorous imprison- 
ment; see s. 65, Indian Penal Code. The 
sentences of imprisonment in default will 
of course have to be consecutive. 


Haveliwala, A. J. C.—This is an appeal 
by Government against an order of the 
Resident Magistrate, Hala, who acquitted 
five accused persons of offences under 


ss. 147, 342, 324 and 323, Indian Penal Code.: 


The accused were charged with being 


members of an unlawful. assembly, and in. 


the prosecution of the common. object; 
wrongfully confined the complainant 
Muhammadali. Accused No. 1 Hafiz was 
further. charged with voluntarily causing 
hart to. Muhammadali by means of a hat- 
chet, and accused: No. 2. Hoshu was further 
charged with voluntarily causing hurt to 
Muhammadali by means of a lathi. 

It appears that one Muhammad Azim, 
Sub-Inspector of Mirpurkhas, had received 
a complaint on or about September 18, 
1935, regarding the theft ofa colt belong- 
ing to Mr. Henderson, Superintendent of 
an Agricultural Farm at Mirpurkhas. With 
a view to make inquiry in that theft, 
Muhammad Azim sought the help of two 
members of a. criminal tribe, one Behram 
and one Allahadad. On receiving certain 
information’ on November 6, 1935, he 
went to the village of Muhammadali and 
secured the stolen colt at that village on 
Novermber 7, 1935. He suspected Muham- 
madali of that theft. He sent for Fazul- 
ali Shah, who was a zamindar in the 
neighbourhocd, and Hafiz (accused No. 1) 
with a view to help him in getting Muham- 
madali arrested. Fazulali Shah agreed to 
help him, whereupon Muhammad Azim gave 
the letter (Ex. 7) to Fazulali Shah authorising 
him to arrest Muhammadal: and send him 
. tou Police thana. After handing over the 
Jotter, he left for his thana at Mirpurkhas. 


EMPEROR v. MURID Doop (SIND) 


inig 
Exhibit 7 is in these terms: 


o 

The Respectable Shah Sahib Sayed Fazulali Shah, 

Zamindar, taluka Hala, ; 

There is evidence received against accused 
Muhammadali, son of Ahmed, caste Detho, resident 
of his own village, taluka Hala, at the Police 
Station Matiari in Case No. 52 of 1935 under 
s. 380, Indian Penal Code,’ and the accused, is, 
absconding in this case. It has also been written 
that his name may be published in the Gazette. 
He is a well-known registered badmash, and re- 
sides in your locality. If you catch hold of him, 
you may arrest him on the strength of this letter, 
and send him’ to any Police Officer along with 
this letter and obtain a receipt, so that he will 
himself send the accused to me at Mirpurkhas on 
the strength of this letter. 

Muhammad Azim, 


7-11-35 (Sd.) 
§.-I. Police, Mirpurkhas. 
It is the case of accused No.1 Hatz that, 
one day, some two weeks after the hand- 
ing over of Ex. 7, as he was proceeding to 
the: village of Nai Vasa he saw Muham- 
madali at ‘water-course No 4. He’ told 
Muhammadali- that the Mirpurkhas Police 
wanted to arrest him in’ connection with, 
some ‘theft and that he should go with 
him to some Police Station. Muhammadali. 
then raised his “hatchet against’ ‘him 
which he: tried to snatch; ‘they both 
grappled with each other and ‘on his. 
raising cries accused Nos. 2 to 5 came to his | 
help; > the other accused ‘were ~ storing 
grass in a field‘near by; and they helped; 
him in securing Muhammadali. They then 
tied up Muhammadali and took him direct 
to the Police Station. ee 
Accused No.’ 2, Hashu, in his written 


‘statement says as under: 


“I cultivate for Fazulali Shah. We were storing 
grass. Saleh, Gulsher and Jumo, accused- in. this: 
case, were with me. This we were doing. near 
water-course between the Jagir of Mir Hassan: 
and zamindari lands of Fazulali Shah. We heard, 
noise. We. went running there and saw that 
Muhammadali and Hatiz were grappling. Each one - 
was trying to snatch a hatchet. Hafiz told: us. 
that he had a letter for arresting Muhammadali and: 
that we should help in that work. We told 
Muhammadali to go with us to Uderolal Police’ 
thana which he willingly did. We presented 
Muhammadali to the S-1,Sekhat. Then we went: 
away. I have nothing else to say.” 

‘he other accused adopt the statement 
of the accused Hashu: 

It appears that the learned Magistrate. 
has entirely misconceived the provisions 
of s, 42, Criminal Prceedure Code. Bec- 
tion 42 16eads: 

“Every person is bound to assist a Magistrate or 
Police Officer reasonably demanding his aid whe- 
ther within or without the presidency towns: 

(a) in the taking or preventing the escape of any 
other person whom such Magistrate or Police 


Officer is authorised to arrest.” . 


. > = 
What’ the section contemplates’ is that 


ee NHI AAO, 
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a Police Officer may. reasonably demand 


the aid of any person .in the taking or 


preventing the escape of any other person 
whom such Police Officer is authorized to 
arrest. This means that the . Police Officer 
himself should be present when effecting 
the arrest and if then reasonably requires 
the aid of any person, that person would 
not only be justified but bound to assist 
in the taking or preventing the eacape of 
the person whom such Police Officer is 
authorized to arrest. l 

Several witnesses, both Police and 
zamindars, were called by the defence to 
prove that the Police generally ask influen- 
tial and neighbouring zamindars to secure 
offenders, whether proclaimed or not, and 
arrest them and send them to the Police 
thana; and it is contended on behalf of 
the accused that in view of this practice 
prevailing in the mofussil, the accused 
naturally and in ‘good faith believed that 
the-letter of Muhammad Azim (Ex. 7) was 
sufficient authority to Fazulali Shah and 
the accused Hafiz to arrest the complainant 
Muhammadali, and Fazulali Shah in good 
faith sent accused Hafiz to secure Muham- 
madali; and the accused, having acted or 
purported to have acted under the autho- 
Tity of Ex. 7, could not be held guilty of 
the offences with which they were 
charged. . 

‚Now, the learned Magistrate's. opinion 
‘on „this point appears to be that any 
gamindar.on getting such a letter would 
think that Muhammadali was a proclaimed 
‘Ofiérider within the meaning of s.. 87, 
Crimina] Procedure Code, and therefore 
securing him would bea meritorious act. 
Evidently the Magistrate has based this view 
on the practice prevailing in. the mofussil. 
‚Whether this is so or not, it is in my opinion 
open to grave objection because there 
appears to me no provision in the Criminal 
‘Procedure Code under which a Police Officer 
can leave an authority like Ex. 7 with a 
private individual to arrest an offender. 
Chapter V, Criminal Procedure Code, re- 
lating to arrests does not authorize any 
Buch procedure, If in pursuance of the 
prevailing practice the Sub Inspector gave 
the--authority (Ex. 7) to Fazulali Shah, the 
Sooner this illegal practice ceases the better 
för all concerned. " 

o The- question then to be considered ‘is 
whether the accused, were justified in the 
circumstances of this, case in arresting 
úhämmadali in the manner they did in 
virtue of the authority (bx. 7.).  . : 
‘Now, -beyond the statement of the ac- 


a 
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cused that the complainant Muhammadali 
was seen at the water-course and the 
accused Hafiz was grappling with him, 
there is nothing toshow that Muhammadali 
was caught at the place mentioned by the 
accused. On the other hand, there is 
ample evidence on the record to show 
that the arrest of the accused was effected 
at Dayomal’s shop. The learned Magis- 
trate has characterised the prosecution 
witnesses on this point as false. He has 
disbelieved their evidence holding that the 
complainant Muhammadali and the Sub- 
Inspector of Matiari had jointly concocted 
the story of the transaction at Dayomal's 
shop. (After considering evidence the 
learned Judge proceeded). Now it is appar- 
ent from the- record and from the arguments 
advanced at the bar that there was 
enmity between Muhammadali and - Fazul- 
ali Shah and that Muhammadali feared. that 
Fazulali Shah would bring him into some 
trouble as he did not comply with certain 
requests of Fazulali Shah. It appears that 
one Achar filed a case at the Matiari 
Police, Station in April against Muhammad- 
aliand Muhammad Detho for taking away 
his daughter Mariam who is the wife of 
Muhammad Detho. Muhammadali: was 
called by the Sub-Inspector of Matiari and 
asked to produce Mariam. He produced 
Mariam and as Mariam was willing to go 
away with Muhammadali and her husband, 
the complaint was dropped. Subsequently 
Muhammad Detho went and lived in the 
village of Fazulali Shah. Mariam was 
unwilling to go with her husband and 
preferred to remain with her step-father 
Achar who was living in Muhammadali’s 
Village. Fazulali Shah then asked Muham- 
madali to get Muhammad Detho, his wife. 
Mariam, but Muhammadali refused to 
interfere. The fact that Muhammadali 
asked Sahibdino to write Exs. 23-E and 
28- clearly shows that he was expecting 
some trouble at the hands of Fazulali 
Shah. 


The fact that Fazulali Shah got the 
letter (Ex. 7) from Muhammad Azim shows - 
that he wanted to arm himself with some 
authority and it was for his own protec- 
tion that he got this letter from Muhammad - 
Azim. . It. is, therefore, clear to me that 
Fazulali Shah was at the bottom of the 
whole mischief. and probably misled 
Muhammad Azim in giving him Ex. 7... It 
is surprising that a zamindar should take : 
a letter of authority from a Police Officer : 
for effecting the arrest of an offender... 
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whom he believed it to be his duty to do 
80. 

So far as the guilt of each of the accused 
is concerned, accused Nos. 2, 3, 4 and 5 are 
admittedly haris of Fazulali Shah. They 
are illiterate haris and would hold them- 
selves bound to obey the orders of their 
master and itis probable that they were 
under the belief that the Police had 
-ordered the arrest of the complainant 
Muhammadali and that facts which to them 
would constitute the complainant a pro- 
claimed offender existed and that they 
believed they were justified, nay bound to 
‘do what they did. Taking into considera- 
tion the fact that they acted under the 
immediate orders of the kamdar Hafiz, 
accused No. 1, I would give them the 
benefit of the doubt and would not interfere 
with the order of the trial Magistrate. But 
the same cannot besaid regarding accused 
No. 1, Hafiz. He is the right hand man 
of Fazulali Shah and was present at the 
interview between Muhammad Azim and 
Fazulali Shah. The burden of proving that 
he acted in gnod faith lay on him. He 
could have called Fazulali Shah to show 
his good faith that he acted under the 
orders of his master He has failed to 
discharge the burden of proof which rests 
on him. If he was acting in good faith, 
why did he take Muhammadali in a bound 
conditicn to Fazulali Shah and not toa 
Police thana as he was directed to do 
by Ex. 7 which was then in his possession? 
What was the object in dragging Muham- 
modali to Fazulali Shah's village, if not to 
disgrace him? Even if he was justified in 
effecting the arrest under the authority of 
Ex. 7, he had noright to use a hatchet 
against Muhammadali, more so when he 
was unarmed and cause the severe injury 
on the forehead. According tothe medical 
evidence, Muhammadali was sent to the 
hospital for treatment on November 21, 1935, 
and he remained as anin door patient up 
to December 4, and as an out-door patient 
up to December 11. 

I am satisfied from the evidence on the 
record thatthe accused Hafiz went armed 
with a hatchet and that the blow on the 
forehead of the complainant Muhammadali 
was caused by the blunt side of the 
hatchet in the hand of accused No. 1, 
- Hafiz and therefore he is guilty of the 
offence under s. 324, Indian Penal Code. 
He is also guilty of an offence under s. 342, 
Indian Penal Oode. With regard to accused 
Hashu, no doubt some witnesses say that” 
he algo used a ļathi and caused one injury, 
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but the complainant Muhammadali himself 
does not state in his report as to who 
caused the injury with the lathi. It may 
be a mistake on his part. Moreover, as 
Dayomal did not notice the blows being 
given, it would not be safe to convict 
accused Hashu of causing the injury with 
the lathi. I would, therefore, give him the 
benefit of doubt and not interfere with the 
order of the Magistrate so far as this 
accused is concerned. l 

The result is that--I would convict 
accused No. 1 Hafiz of both the offences 
under ss. 324 and 342, Indian Penal Code. 
I therefore agree with the order proposed by 
the learned Judicial Commissioner. 

D. Order accordingly. 


—_—_— 
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Lunatic~-Commiitee of estate, powers of —Whether 
can incur expenditure without obtaining previous 
sanction of Court—~Principles governing sanction— 
Expenses incurred in respect of persons other than 
lunatic—Discretion of Court to allow. 

The committee of the estate ofalunatic applied . 
to the Court for sanctioning certain expenses incur- 
red by them without obtaining the Court’s previous 
sanction. The bona fides of the applicants who were 
managers without remuneration was not disputed 
nor wasit seriously contended that the amount spent 
was excessive or unreasonable : 

Held, thatthe Court will act on the principles 
that the first care isthe comfort of the lunatic who 
should have everything that his or her circumstances 
will allow andthe next care isthe household of the 
lunatic and the final principle is that the Court should 
not refuse to do on behalf of the lunatic what the 
lunatic himself would probably have done, The Oourt 
could, acting on this principle sanction allowances paid 
by the committee to persons other than the lunatic, 
where such person isthenext heir or successor to 
the lunatic’s estate, and collaterals if they are the 
next of kin, or if not, if the lunatic is of sound mind 
would have made such an allowance for which of 
course there must be some evidence. In re Darling 
Ch), Inre Frost (2) and In re Sharrow (3), referred 


0, 

Held, also, that the Court had a discretion to sance- 
tion an expenditure which had been made without 
the previous sanction of the Court having been 
obtained although such discretion ought only to be 
exercised where the reasons are very strong, because 
Oourts in such matters as this ought tohavea dis- 
cretion to do thereafter that which they are em- 
powered to allow on applications made in the frst 
instance, 


O. S. A. from the order of Mr. J ustice Laksh- 
mana Rao, dated November 11, 1935, and 
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passed in the exercise of the Ordinary 
Original Jurisdiction of the High Court in 
Application No. 1451 of 1935 in O. P. No. 
95 of 19:0. 

Mr. A. B. Nanbiar, for the Appellant. 

Mr. V. Radhakrishna Tyer, for the Res- 
pondents. 

Judgment —This is an appeal from an 
order of Lakshiiana Rao, J., upon an appli- 
cation by the committees of the estate of one 
Maragadammal, a lunatic, to sanction cer- 
` tain items of expenditure incurred by them 
since their appointment for which the pre- 
vious sanction of the Court had not been 
obtained. The expenditure was sanctioned 
by our learned brother. Hence this appeal. 

The facts of the case are .that one Ala- 
gappa who died in 1903 had a wife named 
Angammal who disdin 1909. He had three 
daughters, Amakannu who married Manicka 
Chetty, Maragadammal, the lunatic, and 
Panchaksharammal. Ammakennu died 
before Alagappa and after her death 
Maragadammal was given in marriage to 
Manika Chetty. This was in the life-time 
of Alagappa. Ammakannau and Manika 
Chetty had two children, namely, Bala- 
sundaram and Rajammal. Alagappa made 
a will leaving some of his property to the 
lunatic and inthat will directed her to 
continue to live with Balasundaram who 
was then living and his widow Angammal, 
Panchaksharammal and Rajammal (Amma- 
kannu's daughter) as one family. This the 
lunatic did. Angammal died, as already 
stated in 1909, and thereafter the lunatic 
continued to live with the survivors of the 
family. Manicka died in 1913 and she 
then lived with his children Balasundaram 
and Rajammal and Panchaksharammal 
until Balasundaram’s marriage when she 
was takento live in his house. In 1910 
Maragadammal was found tobe a lunatic 
and Manicka Chetty, her husband, was 
appointed committee cf her person and 
estate. Theorder ofappointment has an 
important bearing on this matter. That 
order stated that the estate consisted of the 
property known as “Abbotsbury” and that 
the committee Was empowered to apply 
its rent for its upkeep and the maintenance 
of thes lunatic and her family. As before 
mentioned Manicka Chetty died in 1913 
and his brother Govindarajulu Chetty ap- 
plied to be appointed as committee. That 
application was opposed and the Official 
Trustee was appointed. He declined to act 
and by an order dated January 20, 1914, 
the present committees, the elder sister 
Pancbaksharammal’ and Q, O. Raju, the 
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husband of Rajammal (the daughter of 
Manicka Chetty and Ammakannu) were 
appointed committees of the estate and the 
powers given by the Lunacy (Supreme 
Courts) Act of 1858 were conferred upon 
them and they were directed to submit half- 
yearly accounts. Nothing was suid regard- 
ing the maintenance of the lunatic or her 
family and the committees thought that the 
rents of “Abbotsbury” wers to be applied, 
therefore, as before: and it cannot be said 
that they were unreasonable in so think- 
ing. Most unfortunately the two committees 
did not fileany accounts at all from the 
date of their appointment until the date 
of the present proceedings a period of 
nearly 21 years. This failure on their part 
is sought to be excused on the ground of 
inexperience, O. ©. Raju, the second come 
mittee, being only 22 years of age on the 
date of his appointment. The failure to 
file accounts is undoubtedly most repre- 
hensible particularly so because during the 
interval a large expenditure was incurred 
by the committees without the sanction of 
the Court having been obtained previously. 
‘The appellant here C. M. Raju is the hus- 
band of Chinnathayammal, one of the sisters 
of Alagappa and in 1934 he presented an 
application tothe High Court asking for 
directions to the committees to file and 
pass their accounts and an enquiry as 
regards the management of the estate of 
the lunatic and charging the second come 
mittee with various acts of misfeasance and 
malfeasance and serious neglect of duty 
and stating that a sumof Rs. 31,715-13-7 
ought to be surcharged against him and 
praying for his removal from office and on 
May 3, 1934, an order was made directing 
the committee to file their accounts by 
August 14, 1934, and get them passed. An 
account was filed accordingly on August 14, 
1934, relating tothe period from June 25, 
1913, to August 5, 1934. The accounts 
were gone into by the passing officer an 
order having been made previously on 
May 3, 1934, by Stone, J., directing ` that 
the appellant was to have inspection of all 
accounts. According to the passing 
officer’s report although an affidavit had 
been filed by the appellant objecting to 
the correctness of the eutries in the ac- 
counts and to the propriety of the expendi- 
ture, after the items of receipts and dis- 
bursements were gone into with the 
vouchers in the presence of the appellant 
and his Advocate, the correctness of the 
accounts was not disputed but only the 
propriety of the expenditure was objected to` 
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The passing officer allowed some of the 
expenditure incurred but disallowed the 
remainder which amounted to a considerable 
sum onthe ground that it was beyond 
his province as passing officer to ascertain 
how far the expenditure was properly allow- 


able and that the Court alone could sanc- 
tion the expenditure having regard to the- 


fact that it was forthe benefit of persons 
other than the lunatic. He accordingly 
disallowed thé following items of expendi- 
ture,. viz., Balaeundaram’s account 
Rs. 7,411-8-9; maintenance Rs. 28,140-0 0; 
charities performed Rs. 956-0-0: presents to 
relations Rs. 1,027-4 9; miscellaneous items 
Rs. 3,953-4-0 making a total of Rs. 41,488 5-6. 
He also found that there was a balance in 
the committee’s handsin addition to the 
expenditure disallowed of Rs. 4,683-8-6. 
Before us the cbjection to the expendi- 
ture under the heads of “charities perform- 
ed” “presents to relations’ and ‘“miscel- 
laneous items” was not. pressed, the ex- 
penditure under the other two heads being 
objected to only. Lakshamana Rao, J., 
sanctioned the expenditure under all the 


before-mentioned heads although the sane- 


tion of the Court had not -been obtained 
in the first instance; but he made no 
order as to costs, though we are informed 
that he allowed the appellant some costs 
gut of the estate of the lunatic. In his 
order our learned brother says:. 

“The bona fides of the applicants who are mana- 
gers without remuneration was not disputed nor 


was it seriously contended that the amount spent 
was excessive or unreasonable" 


and, a8 before stated, the accuracy of 
the accounts was admitted before the pass- 
ing officer. Taking the amount spent on 
Balasundaram till 1923, and the mainte- 
nance of the lunatic and her house-hold, 
Lakshmana Rao, J., applied the principles 
that the first care is the comfort of the 
lunatic who should have everythiug that 
his or her circumstances will allow and the 
next care isthe house-hold. of the lunatic 
and states that the final principle is that 
the Oourt should not refuse to do on behalf 
of the lunatic what the lunatic himself 
would probably have done. We are satis- 
fied that the learned Judge has correctly 
stated the principles. In In re Darling (1) 


the head-note of which reads as follows: 

“It is not the duty of the Courtto deal bene- 
volently or charitably with the property ofa lunatic 
and applications for allowances out of the surplus 
income ofa lunatic to poor collateral relations who 
have no legal claims upon him for provision are 
to be discharged" 


(1) (1888) 39 Oh. D 208; 57-L J Ch. 891; 59 L T 761; 
4 T LR 593. 
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and it was held that there being nothing 
to show that the lunatic would have done 
whatthe Court was asked to sanction, the 
mere fact that the collaterals were in 
humble circumstances and had difficulties 
in providing themselves with necessaries 
was not sufficient to justify the Court in 
eraning the applicaticn and thatit must 

e refused. The principles: upon. which 
Courts should act are set out by Cotton, L. J. 
on page 211*; and itis stated by him that 
Courts sometimes make considerable allow- 
ances for reasons who have legal claims - 
upon a lunatic such as a son or a daughter 
and also for persons who have moral 
claims upon him and that the cases do 
show, however, that the. Court has some- 
times made ań allowance to collaterals. 
He then states as follows: 

“I pass over those cases in which an allowance 
has been made by the Oourt in favour of a per- 
son who is the next successor to the lunatic’s 
estate, for it is the interest of every possessor of 
an estate that his successor should be educated 
and brought up in such a manner as to enable 
him to fulfil the duties attaching to the ownership 
of the estate, and where the successor ie in such a 
position as not to be able to obtain an education 
suitable to his prospects, the Court will, no doubt, 
make an allowance, and sometimes has made a very 
considerable one. j 

Here the lunatic had several cousins, who happen 
to be his next of kin, and while sane he made small 
allowances to some of them;and the Court, acting 
on the principle that the Court will do for the 
lunatic what the lunatic would have done himself if 
of sound mind, has continued these allowances. 

But we are now asked to sanction an increase 
of the allowance to some of these persons, and 
also to sanction further allowances to others of 
them. Now to make such an order would, in my 
opinion, be contrary to the principles on which the 
Court acts in administering the property of a 
lunatic.” ; . v 

Brown, L. J., said: 

“The Court has always considered that its juris- 
diction to make allowances to collaterals ought to 
be exercised with the utmost-jealousy. The case 
of successors to property depends on a different 
principle. But in cases of collaterals who are not 
successors the QOourt ought only to do that which 
the lunatic would have done himself if he had 
been of sound mind. If it would be shown that the 
lunatic would have done that which we are asked 
to do, that would be a different matter. In my 
opinion the evidence falls short of doing that." 

Therefore, in England Courts may sane- 
tion an allcwance to be paid to a person whois 
not the lunatic where such person isthe next 
heir or successor to the lunatic’s estate, and 
collaterals if they are the next of kin, or 
if not, if the lunatic is of sound mind 
would have made such an allowance for 
which of course there must be some evi- 
dence. Balasundaram, it must be noted, 
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is the next heir to the lunatic’s estate. In 
In re Frost (2) weekly allowances were 
ordered out of the surplus income of a 
wealthy lunatic to needy collateral rela- 
tives who were supposed to he her next 
of kin, though their title, as such, had not 
been established, and, for whom the lunatic, 
while sane, had expressed an intention to 
make some provision. 

James, L. J.on p. 702* said: 

“In this case it appears highly probable that if 
the alleged cousins do not establish their claim to 
be next of kin, no one else will, Considering 
this, and considering their proverty, the evidence 
of the intention of the lunatic to do something. for 
them, and the amount of her income, which far 
exceeds anything that can ‘over possibly be re- 
quired for her own wants, I think that I may 
venture to make the order asked, which will do no 


more than what the lunatic herself probably would 
have done had she continued_sane”. 


In In re Sparrow (3) a lunatic, aged sixty- 
four was tenant for life of certain real 
estates, of which his nephew, aged twenty- 
eight, was tenant in tail in remainder, 
producing a considerable yearly income. 
The nephew had been, found heir-at-law 
and one of the next kin of the lunatic, 
The Court, upon the nephew's petition, 
directed an allowance of £500 per annum 
to be made to him out of the surplus 
income of the lunatic after providing for 
a yearly sum forthe lunatic’s maintenance, 
in spite of the opposition of some of the 
next of kin, upon the terms of the peti- 
tioner charging the estate with the repay- 
ment of the sums received in respect of 
such allowance; and in subsequent proceed- 
ings the allowance of £500 was increased 
by £200. On the other side a number of 
English cases were cited by the appellent 
in support of his contention that the 
trial Judge ought not to hive sanctioned 
this expenditure because it had - been 
incurred without the previous sanction of 
the Court. The argument indeed went to 
the length of stating that under’ the 
English decisions there was a delinite 
prohibition against the granting of such 
sanction. The cases referred to upon 
examination certainly do not establish 
the latter proposition, and as regards the 
former, are merely instances where the 
Courts have, on the facts of those cases, 


refused to give sanction. One for these is. 


in re Langham (4) where a committee 
who, having been authorised by the Court 
aH (1870) 5 Ch. A 699; 39 LJ Oh. 808; 23 L T 233; 


1 86. 
(3) (1882) 20 Oh. D 320; 51 LJ Ch. 497; 46 L T 785; 
30 WR 37 


(4) (1847) 41 E R 958; 2 Ph 299; 72RR 93. 
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to expend a certain sum in re-building a 
farm. house, expended half as much again 
in building one of larger size on a differ- 
ent «site, was n° allowed the excess even 
though what he had done appeared to be 
beneficial to the estate. This case was 
stated by Lord Cottenham, the Lord 
Chancellor, to be an extreme case because 
the Court had given the Committee leave 
to enter into a particular contract and he 
took upon himself to enter into quite a, 
different one involving much greater 
expense. The Lord Chancellor stated that 
such conduct was setting the Court at 
defiance. In Ex parte Marton (5) the peti- 
tion was presented by the committee of 
the estate of a lunatic, tenant in tail, with 
remainders over to the committee and 
others praying to be allowed for ex- 
penditure upon the estale made without 
any previous application alleging that 
great improvements had been made. Lord 
Eidon expressed his regret that the Oourt 
had in a hard case been induced to 
relax the rule not to allow any expenditure 
made without previous application, the 
conséquence of which was that committees 
never made application and added that 
as there was that instance he would see 
what could be done in that case which 
appeared fair, desiring it to be understood 
that in future expenditure made without 
a previous application would never be 
allowed. This threat he subsequently 
carried out in the next case reported in 
the same volume, namely Hw parte Hilbert 
(6) where the committee of the estate of 
a lunatic tenant for life, had expended 
the amount of £6,000 upon the estate and 
as to £4,000 without an application. Lord 
Chancellor Eldon said that such a thing 
could not be permitted. I do not under- 
stand these cases as stating that there is 
a definite prohibition against  restros- 
pectively sanctioning expenditure regard- 
less of every consideration which would 
show that such sanction ought to be 
granted. Indeed, Ex parte Hilbert (6) 
shows that there had been exceptional 
eases. In our view, Courts do have a 
discretion to sanction an expenditure 
which has been made without the previous 
sanction of the Court having been obtained 
although such discretion ought only to be 
exercised where the reasons are very 
strong, because Oourts in such matters as 
this ought to have a_ discretion to do, 
thereafter that which they are empowered 


- (5) (1805) 32 E R 1140; 11 Ves. 397. 
a (180) 32 E R1141; 11 Ves. 397. 
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to allow on applications made in the first 
instance. That the Court had the power to 
sanction the expenditure in question have 


-on an application made to it for permis- 


w 


sion to do go is, we think clear, having 
regard to the cases already referred to 
by Mr. Doraisamy Ayyar on behalf of the 
respondent. The learned trial. Judge 
allowed the expenditure restrcspectively 
because Balasundaram: is the next heir 
to the lunatic and because in his opinion 
there was evidence that the lunatic herself, 
if of sound mind, would have made the 
expenditure, namely, the education and 
maintenance of Balasundram and the family 
she was living with. There is certainly 
evidence that the lunatie preferred to live 
with Balasundaram and, as before stated, 
the testator himself so dirested. We think 
that the learned Judge was justified in 
holding that the lunatic herself would 
have made that expenditure. The ex- 
penditure on the maintenance and educa- 
tion of Balasundaram can clearly be 
supported on the ground that he was the 


next heir of the lunatic (see the observa- 


tions of Cotton, L. J. in In re Darling (1) 
at p. 211* already referred to), There is 
another important fact as well and it is 
that in the first order of 1910 appointing 
Manicka Committee of the lunatic, there is 
a direction that the income from the pro- 
perty “Abbotsbury” is to be spent in its 
upkeep and the maintenance of the lunatic 
and his family and Balasundaram ob- 
viously was one of the family. It is true 
that the subsequent order does not 
contain any such direction. In fact it 
contains no specific direction as to the 
application of income ; but it can be read 
as reasonably supplementing the previous 
order of 1910; and it is made in the same 
O.P. Against this, the only thing that 
is urged, although its importance cannot be 
minim‘sed, is that for 21 years the com- 
mittees never rendered any acccunts at 
all. This. as we have stated earlier in 
this judgment, is a most reprehensible 
thing. If no case has been referred to 
in which such laches as this were in evi- 
dencé, it is because it is almost impos- 
sible toimagine that there can have been 
any similar case before; and if the objec- 
tion which is founded upon this deplor- 
able neglect is to be overruled, it is 
because of strong exceptional circum- 
stances. These are that no damage what- 
ever seems to have been done tothe lunatic’s 
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estate that the accuracy of the accounts 
was, after due inspection by the appellant,- 
not questioned, thatthe bona fides of the 
committees was not questioned thereafter, 
that the criginal order appointing the 
committees authorises an exependiture 
on the maintenance of the family, that 
Balasundaram is the next heir, that the’ 
testator himself from whom the lunatic 
got her property desired her to live with 
Balasundaram and the other members of. 
the family as one family and that there is 
evidence upon which the learned trial 
Judge could reasonably hold that the 
lunatic herself, is of sound mind, would 
have made the expenditure in question. 
Having regard to all these matters and in 
view of our opinion that the trial Court 
has a discretion in such matters, can if 
be said that in having regard to the con- 
siderations put forward on behalf of the 
committees the learned trial Judge has 
wrongly exercised his discretion and that 
nevertheless and despite all these matters 
he ought to have-refused sanction? In 
other words, ought he to have punished 
the committees for not having filed and 
passed the accounts for 21 years by sur- 
charging them with this expenditure and 
undoubtedly driving the second committee 
to insolvency ? In our opinion, in view of 
the exceptional circumstances of this case, 
the trial Judge was justified in excercis- 
ing his discretion in the manner he did; 
and it follows that this appeal must be 
dismissed. On the question of costs, we 
think that as the appellant has failed, he 
must bear the costs of this appeal. It 
was one thing to carry this matter up to the 
stage of enquiry and into the trial Court. 
Not having succeeded there, we see no real 
justification for his pursuing the matter 
further. As he has chosen to dô so and has 
failed, it is only right and proper in our 
opinion that he should bear the costs of 
the appeal. 

The committee must apply on the Origi- 
nal Side for the direction of the Court 
for the investment of surplus income in his 
hands. 


A-N. Order accordingly. 
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LAHORE HIGH COURT. 

First Civil Appeal No. 309 of 1933 

o March 13, 1936 
Tuk Caanp AND DALIP SINGH, Jd. 
GURDIT SINGH— PETITIONER—ÅAPPELLANT 
VETUS 
Musammat MAN KAUR AND ANOTARR—- 

DEFENDANTS—RESPONDENTS. 

Custom (Punjab)—Succession—Self-acquired prop- 
erty—Kahlon Jats of Gurdaspur District—Daughter, 
if preferred to brothers of her deceased father. 

Amongst the Kahlon Jats of Gurdaspur District 
the daughter is not excluded by collaterals, howsoever 
. near, such ag the brother of her deceased father, 
Tom succession to the self-acquired property of her 

at ƏT- 

[Case-law reviewed.] 


F. O. A, frem the decree of the Senior 
a udge, Sheikhupura, dated January 31, 
1933. 

Messrs. Nawal Kishore and Muhammad 
Amin (Syed), for the Appellant. 

Messrs. S. L. Puri and Yashpal Gandhi, 
for the Respondents. 

Dalip Singh, J—One Nihal Singh, a 
Kahlon Jat, of Gurdaspur District, got a 
grant of a square No. 79 in Chak No. 44, 
Rakh Branch, Kotla Kahlwan, District 
Sheikhupura, from the Government and 
also acquired the occupancy rights therein 
before he died sonless leaving a widow 
. Musammat Man Kaur and a daughter Musam- 
mat Bua Ditt. The square that he owned 
was mutated in favour of his widow after 
his death. The widow made a gift to her 
daughter, Musammat Bua Ditt, which was 
-Banctioned by the Commissioner on March 5, 
1927, and the appeal therefrom was re- 
jected on April 30, 1927, by the Financial 
Commissioner. A suit was then brought 
by QGurdit Singh, brother of the said Nihal 
Singh on May 26, 1927, for a declaration 
that the gift would not affect his rever- 
sionary rights. 

-The sole questicn that arises for decision 
in the appeal from the order of the Court 
below dismissing the suit is whether among 
Kahlon Jats of District Gurdaspur the 
daughter is a preferential heir to self- 
acquired property in the presence of near 
collaterals such as the brother of her 
deceased father. The learned Counsel for 
the appellant concedes that on the evidence 
recorded in this case the defendants have 
proved four instances wherein a daughter 
was held a preferential heir to near col- 
laterals. The first instance is proved by 
D. W. No. 1 and relates to a case wherein 
the self-acquired property ofa Kahlon Jat 
was inherited by his daughter Masammat 
Prito inthe presence of fourth degree col- 
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laterals The witness himself had tried to 
prove a nearer degree of propinquity, but 
the mutation order which is printed at p. 60, 
Vol. 2 of the- printed paper book shows 
that the collaterals were related in‘the 
fourth degree. 

The second instance proved is that of 
one Nikka whose widow succeeded to his 
property, which was self-acquired, and 
gifted the same to her daughter and grand- 
daughters, the daughters of a pre-deceased 
daughter. The real nephews of the de: 
ceased, Nikka, contested the mutation but 
failed. The third instance proved is one 
wherein a gift was made by the widow of 
a deceased male owner, one Musammat 
Nibal Kaur, in favour of her daughter 
Musammat Banto The real nephews failed 
to oust the daughter in a contested muta- 
tion. The last instance proved is that 
of one Kapur Singh whose daughter, 
Musammat Mahindro, succeeded to his self- 
acquired property in the presence of a real 
uncle of Kapur Singh, deceased. The only 
instance relied on by the learned Counsel 
on behalf of the plaintiff was one mentioned 
1, Kishan Singh. He stated 
that the daughter of a deceased male owner 
had succeeded to his self-acquired property 
only until marriage. No mutation to this 
effect was produced in spite of a warning 
given ata previous hearing before another 
Bench of this Court when the case was 
remanded that oral evidence of succession 
without the mutations supporting them 
would not be considered of much value. 
I do not think that the oral testimony of 
ret Singh really establishes anything 
at All. 

The learned Counsel for the appellant has, 
however, relied on the answers to questions 
Nos. t6 and 17 in the riwaj-i am of the 
Gurdaspur District prepared in 1913. In 
the answer to question No. 16 itis stated 
that collaterals of however remote a degree 
excluded the daughter. In the answer to 
question No. 17 it is stated that there is no 
distinction between the rights of daughters 
to inherit immovable and ancestral, mov- 
able or self-acquired property of their 
father. He has relied on two rulings re- 
ported as Kesar Singh v. Achhar Singh (1) 
and Massan v. Sawan Mal (2). These two 
rulings, however, appear to relate to 
ancestral property and have little value in 
the present case. In Massan v. Sawan Mal 


(1) ATR 1936 Lah. 68; 161 Ind. Cas, 692; 38 P L 
R 502; 17 Lah. 107; 8 R'L 721. 
EL A T R1935 Lah, 453; 157 Ind. Oas. 479,8 R ZL 
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(2) the learned Judges merely pointed out 
that the riwaj-i-am laid the initial onus on 
the daughter and as no instances were proved 
to the contrary, the initial onus had not been 
discharged. In Kesar Singh v. Achhar 
Singh (1) it was held that the answer to 
question No. 16 in the riwaj-t-am of 1913 
was dictated by self-interest and was prob- 
ably not correct. But the learned Judges 
proceeded to hold that.the true answer was 
given in the riwaj-i-am of 1895 wherein it 
was stated that the collaterals within the 
fifth degree would exclude daughters. This 
limitation is, however, only introduced in a 
note recorded by the Settlement Officer 
preparing the riwaj-i-am and is based on a 
reported ruling, Ramzan Shah v. Sohna (3), 
wherein it was held that among the 
Sabswari Sayyads of Dinpanah of Shakar- 
garh no custom was proved by which dis- 
tant collaterals excluded adaughter. The 
Settlement Officer added that this decision 
‘was in accordance with the general practice. 
However this may be as to ancestral prop- 
erty, the rulings throw no light on ‘the 
question of inheritance of self-acquired 
‘property. On the other hand, the follow- 
ing rulings have been cited before us, 
namely, Ramzan Shah v Sohna (8),'Jagat 
‘Singh v. Jiwan (4), Gurdit Singh v. Malan 
(5), Mahi v. Barkate (6) and Bawa Singh 
v. Partop Kuar (7). 

These rulings certainly support the con- 
tention of the defendants respondents. In 
Jagat Singh v. Jiwan (4), a good deal of 
the previous case-law is discussed and a 
careful analysis made of the evidence led 
in that ease itself. After considering the 
ipstancés there proved and the previous 
case-law, a Division Bench of this Court 
were of opinion that the riwaj-7-am was 
incorrect on the question of the daughters’ 
inheritance to self-acquired property of her 
father. Another ruling to which my learned 
brother was a party is reported as Kesar 
‘Singh v Gurnam Singh (8) and is a case of 
Bal Jats of Mauza Bal, Tahsil and District 
Gurdaspur, wherein again after analysing the 
‘instances proved in that case it was held that 
the plaintifis have been unable to prove a 
single clear instance in which the daughters 


(3) 60 P R 1889. 
(4) 371 P L R 203; 156 Ind. Cas. 215; AIR 1935 
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had been excluded by collaterals of- any 
degree whatsoever in succession to self- 
acquired property of their father. Iu view 
of the instances proved in this case and 
the various judicial decisions already 
referred to, in which other instances were 
considered proved, I would hold that the 
decision of the lower Court is correct and 
that the daughter is not excluded by col- 
laterals however near from succession to 
the self-acquired property of :her father. 
The appeal, therefore, fails and I would dis- 
miss it with costs. 

Tek Chand, J —I agree. , 

D. Appeal dismissed. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 50 of 1933 
January 8, 1937 


Kina, J. 
RAMALINGACHI REDDI (Deoxasgzp) 
AND OTHERS—PLAINTIFFS—-APPELLANTS 


VETSUS 
ELAYAPURAM GOVINDAN (DroraseD) 
AND OTHERS—[)EFENDANTS— RESPONDENTS 
Civil: Procedure Code (Act V of 1908), s. 9— Right 

to lead a horse at festival and right to hold kalasam 
Whether form part of or whole duty of any ‘office’— 
Suit claiming such right—Maintainability of. 

Heid, that the right to lead a horse whenever the Selli 
Amman festival was held and the right of holding 
kalasam were rights to an ‘office’ within the meaning 
of s. 9, Civil Procedure Code, and a suit was maintain- 
able claiming the rights, although the plaintiffs were 
not temple servants, they received no remuneration 
which has any financial value for what they did, and 
they could not be compelled to do it. Pittapore Case: 
Rama Krishna Rao Bahadur v. Court of Wards (1) 
and Subbaraya Mudaliar v. Vedantachariar (2), dis- 
tinguished, Srinivasa v. Thiruvengeda (3), relied 
on, Mamat Ram Bayan v. Bapu Ram Atai Bara 
Bhakat (4), Thirumalat Alwar Ayyangar v. Srini- 
vasachariar (5) and Debendra Narain Sarkar v, 
Satya Charan Mukerji (6), referred to. 

S. C. A. against the Court of the Subordi- 
nate Judge:of Salem, in A. S. No. 41 of 
1930, preferzed against the decree of the 
District Munsif of Salem, in O.S. No. 759 
of 1927. 

Mr. K. S. Desikan, for the Appellants. 

Mr. S §. Ramachandra Ayer, for the 
Respondent. 


Judgment.—The two plaintiffs in this 
suit claimed certain rights and honours in 
connection with the Selli Amman festivals 
in Thammampatti (Salem District). 

Plaintiff No. 1 claimed that he had the 
right to lead a borse whenever this festival 
was held, and plaintiff No. 2, the right of 
holding the kalasam and both claimed 
that as a reward for these religious ser- 
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vices they were entitled to receive the 
honours (ceremonial of gifts of pansupari) 
before any other worshippers received 
them kese rights were declared by the 
first Court and an injunction granted 
against the defendants. In appeal the 
learned Subordinate Judge of Salem up- 
held ist plaintiff's rights but refused to 
recognise those claimed by plaintiff No. 2. 
His decree in favour of plaintiff No.1 was 
also to some extent modified. It omitted 
the injunction and added a condition that 
if plaintiff No.1 should fail or refuse to 
lead the horse, the defendants might ‘make 
other arrangements for holding the festival. 
Against such of the decree as was un 


favourable to them, the two plaintiffs have - 


filed this second appéal, and‘there is a memo. 
of cross objection by three of the respond- 
ents. 

The -memorandum of cross-objections 
raises the main issue in the case, viz., 
whether plaintiff's suit is maintainable. 
This issue has to be decided with reference 
tothe language of the explanation to s. 9 
of the Code of Civil Procedure which runs 
as follows:— 

“A suit in which the rightto property or to an 
ofte is contestedis a suitof a civil nature, not- 
withstanding that such right may depend entirely 
on the decision of questions as to religious. rites 
or ceremonies i: 
and the question at issue clearly resolves 
itself into this. 

“Does the leading of the horse, or the holding 
of the -kalasam in this -festival, form part of or the 
whole duty of any ‘office’. f 

It is argued for the respondents that the 
plaintiff No. 1 or plaintiff No. 2. claims to 
do is not the. duty of an office or the 
rendering of any servicein the ordinary 
sense of the word.. The plaintiffs .are not 
temple servants,. they receive no remuue- 
ration which has any financial value for 
what they do, and they cannot be compel- 
led to do it. - 

In support of this argument, I have been 
referred to two cases Pittapore Cass: Rama 
Krishna Rao y. Court of Wards (1) and 
Subbaraya Mudalair v. Vedantachariar 
(2) in which an exclusive 1ight was claim- 
ed to recite sacred text. at festivals. A 
distinction was drawn in these 
rulings between an ‘office’ and an ‘act 
of worship’ or rights in religious cere- 
monies and the recitations of sacred texts 
was held to fall within the latter category. 
But avery important feature of. both cases 
was this that the plaints were filed on 
behalf of a large community.cf worshippers 

(1).9 M Ld 355 (P 0). . a 

(2) 28 M 23; 14ML J 171. 
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and the learned Judges who decided them 
point out how absurd it isto say that a 
vast fluctuating body of worshippers can 
hcld any ‘office’ connected with a temple. 
In. the present case no such difficulty exists. 
The plaintiffs are individuals, and though 


what they do may be ‘an act of worship” 


and what they claim may be ‘a right in 
a religious ceremony, I am unable to see 
how it may not also be the performance 
of the duties of an office, even though that 
ofice may be in abeyance whenever no 
festival is being held and may have no 
other duties attached to it. ` 

Amongst the large number of cases cited 
by both sides the true parallel to the pre- 
sent case appears to me to be that re- 
ported in Srinivasa v. Thiruvengada (3), 
There the exclusive right claimed was 
the rightto present to certain persons at 
a certain festivala gold crown and some 
sacred water and it was held that the dis- 
tributing of the water and the serving of 
the Crown themselves amounted to an office, 
This decision, has never been overruled, and 
in my opinion applies to the facts of this 
cass far more cogently than Pittapore Cases 
Rama Krishna, Rao v. Court of Wards (1) 
and Subbaraya Mudaliar v. Vedantachariar 
(2) can be held to do. l 

It is finally argued for the respondents 
that, even if the leading of -the horse can 
be called, an ‘office’ in the sense that it is the 
performance of an act of religious service, 
it stil] cannot be an ‘office’ because there can 
be no office without emoluments, and emo- 
luments which possess a definite money 
value.. This.argument, however, cannot be 
sustained in the face of Mamat Ram Bayan 
v. Bapu Ram Atai Barkat (4), Thirumalai 
Alwar Ayyangr V. Srinivasachariar (5)‘and 
Debendra Narain Sarkar v. Saliya Charan 
Mukerji (6). , | 

‘These are authorities amongst those cited 
which seem to me to require discussion 
and their examination shows clearly enough 
that the learned- Subordinate Judge was 
right in ‘holding that this suit was 
maintainable. The memorandum of cross- 
objections is, therefore, dismissed with 
costs. Se 

The appeal requires very littie discus- 
sion. Plaintiff No. 1 can have no real 
quarrel with the clause of the decree which 


(3) 11 M 450. 

(4) 15 G 159. i 

(5) 4 L W 562; 36 Ind. Cas. 668; A i R 1917 Mad. 
903; 31M L J 758.. ; i 
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provides for the possibility of his wilful 


refusal to perform the duties of his office 
and the case for or against plaintiti’s claim 


has been decided entirely upon an appre- | 


ciation of oral evidence with which I can- 
not interfere in second appeal. Ali that 
I think is necessary in plaintiff's interests 
is to restore to the decree the injunction 
which restrains the defendants from inter- 
fering with the exercise of his rights. 
Except for this slight modification the ap- 
peal also isdismissed with costs. 

Leave to appeal granted. 

The case having been set down to be 
spoken to this day, tbe Court passed no 


order. 


A-N. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1224 of 1935 
April 7, 1937 
HARRIES, J. 

. SHYAM LAL—DEFENDANT— 
‘APPELLANT 
VETSUS 
SUNDER LAL—PLAINTIFE— 
RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 65— 
Suit by auction-purchaser for profits from date of 
sale—His name not recorded in revenue papers till 
later date—Suit, maintainability of—Co-sharer— 
Lambardar — Collection below 75 per cent.— Prima 
facie case of negligence —His allowance for collection 
— Practice—Appeal—New point — Further finding of 
fact necessitated—If can be raised. l l 

Once the previous owner has been divested of his 
interest in the property he has no right whatsoever 
to any profits, A suit,. therefore, by auction- 
purchaser for profits from the date of the purchase, 
though his name is not recorded in the revenue 
papers until some later date, is maintainable, 
Hashmat Ali v. Special Manager, Mahewa Estate (2), 
relied on. [p. 887, col. 2.] 

Where the collections by lambardar are below 75 
per cent., there is a prima face case of negligence, 
and it might well be said in such a case that the 
onus is uponthe lambardar to show that he had 
not been negligent. |p. 688, col. 1.] 

Ten per cent. is a reasonable allowance for collec- 
tion expenses of the lambardar in ordinazy cases. 
Secretary of State v. Sarojkumar Acharjya (3), 
referred to. [p. 689, col. 1.] 

it is not open foran appellant in second appeal 
to take a new point which requires for its determina- 
tion further findings of fact. {p. 688, col. 2.] l 

5. C.A. from the decision of tne Dis- 
trict Judge, Shahjahanpur, dated March 29, 


1935. 
Mr. L. N. Gupta, for the Appellant. 
Mr. S. B. L. Gaur, for the Respondent. 


Judgment.—This is a defendant’s appeal 
against concurrent decrees. of the Oourts 
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below passed in favour of the plaintiff. 
The plaintif, Lala Sunder Lal, brought this 
suit against the defendant, Shyam Lal, for 
profits for part of the year 1337 Fasli and 
for 1338 Fasli. It was the plaintiff's case 
that he was a co-sharer in a village called 
Gazipur Bharatpur of waich the defendant 
was the lambardar. According to the 
plaintiff's case, there were good crops dur- 
ing the year in question and the tenants 
were not defaulters. It was alleged that 
the defendant lambardar had not paid to 
the plaintiff the plaintiff's due to him and 
he claimed in this suit that he should be 
paid profits for the years in suit on the 
basis of gross profits. The defendant con- 


tested the suit on a number of grounds. 


In the first place, he denied that the plain- 
tiff was entitled to profits for any part of 
the year 1337 F'asli or for part of 1338 
Fasli, because during that period he was 
not recorded as a co-sharer. The defen- 
dant has also contended that during the 
years in question, crops had been bad and 
that the tenants were wholly unable to 
pay any rentto the lambardar. In short, 
it was the lambardar'’s case that he had 
realized as much rent as could possibly 
have been realized from the tenants of this 
village during the years in question. Both 
the Courts below have come to the con- 
clusion that the plaintiff was entitled to 
sue for profits forthe whole of the period 
in question, though he was not recorded - 


asa cosharer for a part of such period. 


Both the Courts have also held that the de- . 
fendant lambardar was guilty of negli-. 
gence and that, therefore, he must account | 
for profits upon the basis of gross rental. 
Both the Courts allowed the lambardar . 
a deduction of 8 per cent. orly in respect 
of collection expenses. Against the decree 
of the lower Appellate Court confirming 
the decree of the Court of first instance 
the defendant has preferred this secon 
appeal and has urged before me the same 
contention as were urged before the Courts 
below. Inthe first place, it has been con- . 
tended that the plaintiff could not possibly 
recover profits for any portion of the year 
1337 Fasli or for a part of the year 13838 - 
Fasli. The plaintiff was an auction-pur- 
chaser who purchased the share of an ad- . 
mitted co-sharer in this village on April 23, 
1930. Tne sale was duly conlirmed and 
mutation was made in the name of the 
plaintifl-purchaser on September 30, 1930. 
itis the defendant's case that the plaine 
tiff could not recover any profits for the 
period between April 23, 1930, and Septem- 
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ber 30, 1930, during which he was not re- 
corded asa cosharer but on the contrary 
his vendor was so recorded. The 1337 
Fasli year ended on June 30, 1930, and if 
the defendant’s contention be correct, then 
the plaintiff could not recover any profits 
for the year 1337 Fasli.. Further, if the 
detendant’s view be correct, he could not 
recover any profits for 1333 Fasli for the 
period July 1, 1930, to September 30, 1930. 
It is conceded that after September 30, 
1930, the plaintiff was entitled to sue for 
profits. 

This denial of the plaintiff's right to sue 
for profits for 1337 Fasli and part of 1338 
Fasli was raised in the Court of the 
Assistant Collector and he in accordance 
with s. 271, Agra Tenancy Act, framed an 
issue and sent the same to the Civil Court 
for determination. The Civil Court held 
that the plaintiff was entitled to -sue for 
profits for 1337 Fasli and 1338 Fasli and 
the Revenue Court accepted this finding as 
it was bourd to do. On appeal, the 
learned District Judge also held that the 
Plaintiff was entitled to sue for profits 
from the date of tke sale and, therefore, 
could claim profis for 1337 Faslt and the 
whole of 1338 Fasli. It has been urged 
before me that the view taken by thea 
lower Appellate Court cannot be sustained, 
and reliance has been placed upon the case 
in Mohammad Abdul Jalil Khan v. Ubaid 
Ullah Khan (1). In that case it was held that 
no suit for profits against a lambardar 
lay at the instance of an owner: who had 
been dispossessed by other people whose 
names were recorded in the revenue papers) 
Such owner was bcund to obtain pcsses- 
sion through the Civil Court against the 
trespassers before he could maintain a 
suit for prois and the lambardar was 


bound only to pay him profits from the 


date when he obtained possession in exe- 
cution of a Civil Court decree, asthe lam- 
bardar’s liability to pay profits was to the 
persons who were in possession aud whose 
names were recorded in the revenue papers. 
In my judgment, the present case is 
clearly distinguishable from the case of 
Abdul Jalil Khan v. Ubaid Ullah Khan 
(1), to which L have relerred. In the pre- 
sent case there is no question of the plain- 
tif having been dispossessed by any one 
and no other person has made a claim to 
the profits. Tue present plaintiff is an 
uuction-purchaser and his rights are gov- 
erned by s. 65, Civil Procedure Oode, which 


(i) AIR 1932 All 169; 135 Ind. Cas, 843; (1931) 
ALJ 1076; 16RD 26; Ind, Rul. (1932) All 107. 
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provides: 

“85. Where immovable property is sold in execu- 
tion.of a decree and such sale has become absolute, 
the property shall be deemed to have vested in the 
purchaser from the time when the property is sold 


and not from the time when the sale becomes 
absolute” . 


This sale having been completed, the 
property vested in the purchaser from the 
date of the sale, namely April 23, 1930. 
Having regard tothe terms of this section, 
I am bound to hold that all the rights of 
the previous ccesharer vested in the pre- 
sent plaintiff from April 23, 1930, the date 
of the actual purchase and sale. In those 
circumstances it would be somewhat hard 
on the plaintiff if he could not recover 


_ profits of his share from that date However, 


it has been urged that as the vendee's 
name remained in the revenue papers 
until September 30, 1933, the lambardar 
was bound to pay him the profits, but 
with that view I do not agree. If the 
whole of the previous owner's rights in 
the properiy had vested in the plaintiff on 
April 23, 1930, then it was the plaintiff 
and the plaintiff only who could recover 
these profits. Once the previous owner 
had been divested of his interest in the 
property he had no right whatsoever to 
any profits. Under the old Tenancy Act 
where a perscn was recorded as a co sharer,; 
the Revenue Court was bound to presume 
that he had a right to claim profits and 
the decree had to follow automatically, 
but that is no longer so, as the provisions 
of s. 202, -Agra Tenancy Act.of 1901, have 
been repealed and there is no similar pro- 
vision in the present Act of 1926. In my 
view the plaintiff as the purchaser of a 
Share inthis property was entitled to sue 
for profits from the date of the sale, be- 
cause on that date the rights of the pre- 
vious owner were vested in the plaintiff 
and the previous owner was divested of 
all his rights. In my judgment the learned 
Civil Judge who decided this issue came to | 
aright conclusion and that being so, the 
finding of the lower Appellate Court upon 
this aspect of the case cannot be disturbed. 

The point whichI am called upon to 
decide arose in Hashmat Ali v. Special Ma- 
nager, Mahewa Estate, 45 Ind. Cas. 248 (2) 
where it was held by the learned Judicial 
Commissioner of Oudh that an auction- 
purchase of a share in a village is entitled 
to claim profits from the date of the sale 
and not only from the date when mutation 
is effected in his name in the village papers. 
hi 45 Ind, Cas, 248; A I R 1918 Oudh 9; 50L d 
34, | 


na - 


688 
If this view is not the true one, an auction- 
purchaser of a share in zamindari property 
must always lose a portion of the profits. 
It. would be impossible for an auction-pur- 
chaser to obtain mutation of names on the 
date upon which he purchased property at 
an auction, and that being so, there would 
inevitably be a period of time between the 
date of the sale and the date of mutation. 
Unless s. 65, Civil Procedure Code, gives 
the auction purchaser a right to sue for 
profits from the date of the sale, such auc- 
tion- purcLaser must inevitably lose his profits 
for a period of time after his purchase. In 
my judgment that would be an intolerable 
position and I find myself in entire agree- 
ment with the view taken by the Court of 
the Judicial Commissioner of Oudh in the 
case which I have cited. In my view an 


auction purchaser is entitled to sue for 


profits from the date of the purchase, 
though his name is not recorded in the 
revenue papers until some later date. That 
being so, I hold that the plaintiff in this case 
was entitled to sue for profits from April 
23,' 1930, that is, he was entitled to profits 
from 68 days in 1337 Fasli and not for the 
waole of 1338 Fasli. 

‘It has been further contended before me 
on behalf of the appellant that the lower 
Court were wrong in coming to the con- 
clusion that the lambardar had been guilty 
of negligence. The lower Appellate Court 
points out that even if the lambardar's 
accounts be accepted, they only show collec- 
tions amounting to 60 percent. However, 
both the Courts below were not satisfied that 
these accounts were accurate. It has been 
held in this Court that where the collec- 
tions’ are below 75 per cent. there is a prima 


facie case of negligence, and it might well 


be said in this case that the onus was upon 
` the lambardar to show that he had not been 
negligent ason his own showing he had 
collected considerably less than 75 per cent. 
of the rent. According to the statements 
prepared by the patwart, the collections 
were extremely low, namely Rs. 171 out of 
Rs. 363 for the year 1337 Fasli and 

Rs. 257 out of Rs. 756 for the year 1338 Fasli. 
" ‘Tt ‘is true that the’ defendant lambardar 
challenged the accuracy cf those figures 
and alleged about 60 per cent. collections, 
but as I have stated, his accounts were 
not accepted by the Court below. It is 
clear that the collections by the lambardar 
certainly ‘fell far short of what would be 
expected in an ordinary year and it was 
for him to show that there was something 
abnormal during the period in question,’ 
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The lower Courts have not accepted his 
case that tenants were defaullers and that 
this was a bad season. Having regard to 
the circumstances of this case, I am un- 
able to hold that there was no material 
before the lower Court’ upon which it 
could properly come to the conclusion that 
the lambardar had been negligent. That 
being so, the lower Appellate Court was 
entitled to hold that the defendant should 
account on the basis of gross rental. 

It has further been contended before me 
that the lambardar should not have been’ 
made to account on the basis of gross 
rental because after the year 1338 Fasli 
he had ceased to be a lambardar and was 
unable to realise any arrears. | may 
observe that this point is taken in this 
Oourt for the first time and there is no 
finding of the Court below upon this aspect 
of the case. As the matter stands, it is 
quite impossible for me to hold that he- 
has ceased to be a lambardar, and before 
I could deal with this question I should 
have to frame issues and direct the lower 
Appellate Court to return findings upon 
them. It has been held time and again 
in this Court that it is not open for an 
appellant in second appeal to take a new 
point which requires further tindings of 
fact before such point can be determined. 
If I could determine this question upon 
the materials before me, I would have done 
so, but. having regard to the fact that it 
is impossible for me to decide this question 
without calling for further findings of fact, 
I hold that this new point cannot be taken by 
the appellant at this stage. 

It was further contended by the appel- 
lant that in any event he should have 
been allowed not 8 per cent. for collection’ 
expenses, but the customary rate of ten- 
ancy. There can be no question that the 
customary rate is 10 per cent. and this 
has been’ approved of by their Lordships 
of the Privy Goucilin Secretary of State v. 
Sarjkumar Acharjkya (3,, where it was held 
that profit always means the difference 
between the amount realised and the 
expenses incurred in realising it; and 10 
per cent. on account of collection charges 
being the custcmary allwance for mesne 
profits, it is unnecessary for a defendant 
to adduce any evidence on this subject. 
Apart from this case it has been held fre- 


quently in this Court of recent years that 10 

(3) 1935 AL J 438; A I R 1935 PO 49; 154 Ind. 
Cas, 1, 62 I A 53; 62 Oal 499; (1935 0O W N 261; 7 
RPO 142: 41 L W 284; (1935) M W N 165;39 C W 
2 £068 1°35 R D 94, 68 M L J 580; 37 Bom L’ R 327 
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Der cent. is a reasonahle allowance for collec-’ 


tlon expenses in ordinary cases. There 
was nothing to showin this case that 10 
per cent. was too much andin my view the 
lower Appellate Court should have granted 
the defendant the customary alluwance of 
10 per cent. No other point has been taken 
hy the defendant in this second appeal. 
For the reasons which I have given this 
appeal must be allowed in part and the 
decree modified to this extent: that the 
defendant is allowed 10 per cent. for 
Collection expenses instead of 8 per cent. 
given to him by the lower Appellate Court. 
In all other respects the decree is to re- 
main unaffected. The parties will pay and 
receive costs in this Court and in the 
Oourts below in proportion to their failure. 
Leave to appeal under the Letters Patent 
is granted. 
D. Appeal partly allowed. 





_ PATNA HIGH COURT 
Civil Appeal No. 416 of 1935 
July 30, 1937 


Manan, J. 
JANKI SINGH AND OTAERS—APPELLANTS 
veTSUSs 
JEVANANDAN SINGH AND oraErs— 
RESPONDENTS 


_, Bihar Tenancy Act VIII of 1934), s. 148-A— 
Suit for arrears of rent in respect of portion of 
holding ~Suit omitting certain piot—Landlord, if 
should get rent decree or only money decree. 

Rent decree cannot be passed in respect of a portion 
of a holding as it would amount to splitting up of the 
tenancy. Where in a suit bya landlord under s. 148-A, 
Bihar Tenancy Act, forthe recovery of arrears of 
rent in respect of a portion ofa holding omitting a 
certain plot, the tenants admit that the rent was 
dus at certain rase and it is found that by a previous 
decision the holding included the plot, a money 
decree should be passed though the landlord ig not 
entitled toa rent deeree and the entire suit should 
not be dismissed. Rambeas Tewari v, Akhauri Raj 
Mohan Sahay (2), relied on, Keshava Prasad Singh 
v. Mathura Kuur (1), referred to. 

OG. A. from the appellate decree of the 
wi Judge, Paina, dated January 31, 

e a 

“Messis. G. P. Singh and B. N. Rai, for 
the Appellants. 

Mr. &, Misra, for the Respondents. 

Judgment.—Tnis is a. second appeal 
by cervain landlords whose rent suit has 
been dismissed. The suit was brought 
under s. li8-A, Tenancy Act, for recovery 
of rent forthe years 1337 to 1540 in respect 
of a holding comprising Khatas Nos. 222 
-and 921, The area. of the holding -was 
given as about 6 bighas and the rent was 
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the rate of Rs. 42-62 ex- 
cluding cess. The respondents who were 
the defendants in the suit pleaded that 
the holding included a further area of 1°50 
acres, being pait of plot No. 3751 which 
they said had also been settled with then: 
with a total rental of Rs. 42-14-5. They 
did’ not dispute that rent at that rate was 
due. The trial Court found that the 
tenants’ contention regarding the area 
and the rent were correct and that that 
issue had already been decided in a previ- 
ous suitso long ago as the year 1928. It 
found that ‘the landlords were not entitled 
to a rent decree as the suit had been 
brought in respect of a portion of the 
holding, and passed a money decree al the 
rate claimed’ in the plaint but without 
costs. On appeal the District Judge held 
that the landlords were not even 
entitled to a money decree and dismissed 
the suit. 

The tenants relied on Keshava Prasad 
Singh v. Mathura Kvar (l), where it was 
held that.a rent decree could not be passed 
in respect of a portion of a holding as the 
effecL would be to allow a splitting up of the 
tenancy without ascertainment of the portion 
of the rent which was due from the particu- 
lar portion of the holding for waich the rent 
had been claimed. It does not appear 
that the question of passing a money 
decree was considered in that case. In 
Rambeas Tewari v. Akhaurt Rai Mohan 
Sahay (2), a money decree was passed in 
a rent suit brought in a respect of a portion 
of the holding. In that case the question 
of the area of the holding was at issue in 
a separate suit in which an appeal was 
pending in the High Court at the time of 
the plant, and in those circumstances a 
money decree was allowed. I think, how- 
ever, that the principle laid down ın this 
case should be followed here. There is 
an obligation to pay rent apart from the 
‘Tenancy Act, and the tenants admitted 
tnat the rent was due at the rate claimed. 
That landlords were to blame for ignoring 
the previous judicial decisions in their 
plaint, but I do not think that this is a 
case where their entire suit should have 
been dismissed. I therefore allow this 
appeal and restore the order of the Munsif 
passing a money decree, but without 


COSLS. 
D. 


(1) A I R1923 Pat. 608; 69 Ind. Cas. 704; (1922) Pat, 


6. 
(2)13 PLT 392; 139 Ind, Cas, 535; A I R 1933 
Pat, 304; Ind, Rul, (1932) Pat. 243. 
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MADRAS HIGH COURT 
Oivil Revision Petition No. 819 of 1936 
November 24, 1936 
CokNISH, Je 
MADURA MILLS Co., Ltp.— 
PRETITIONER 


VETSUS 
N. M. S. KRISHNA AYYAR— 


_ RESPONDENT 

Arbitration Act (IX of 1899), ss. 12, 5—Time for 
making award, if can be enlarged—Undue delay— 
Court rejusing to revoke submission—Time should be 
extended—Matter in dispute not within jurisdiction 
of  arbtirutors—Proper remedy—Companies Act 
. (VII ‘of 1913), s.152—Share-holder, if has right to 

refer, against company. 

- Section 12 of the Arbitration Act, enables the 
Court, to enlarge thetime for making an award 
whether the time four making the award has expired 
or not. There is nothing in the section to suggest 
that the Court should not exercise this power unless 
it has been expiessly asked bya party to doso. If 
the Oourt thinks ùt to refuse leave to the peti- 
tioner to revuke the submission, it can extend the 
time for the making of the award, 

Ha matter in dispute is not within the jurisdic- 
tion of arbitrators the proper remedy to a party to 
the submission is to apply to the Court for leave 
to revoke the submission, Faviell v. astern 
Counties Ry. Co. (1) and Hast & West India Dock Co. 
v. Kirk & Randall iz), referred to, 

Section laz of the Companies Act, empowers a 
company to refer to arbitration an existing difference 
between itself and any other company or person. 
But a share-holder ofa company has no such right 
against the company. 


C. R. P. under s. 115 of Act V of 1908 


playing the High Court to revise the order . 


of the District Court -of Madura, dated 
re z0, 1936, and made in O. P. No. 38 of 
1939. 

Messrs. King and Partridge, for the Peti- 
tioner; 


Mr. T. M. RKRamaswamy Ayyer, for the Res- | 


pondent. 


Judgment.—The petitioner in this 
Revision Petition is the Madura Mills Oo., 
. Lid. it presented a petition in the District 
Court o1 Madura under s.5 of the Arbitra- 
tion Act forleaye to revoke a submission 
to arbitration. ‘lhe main grounds of this 
Petition were firstly: that the arbitration 
proceedings had been unduly delayed, and 
secondly, taat the arvilrators had no juris- 
dıcuou to entertan the submission to 
arOlbralion. ‘Lue learned District Judge 
has considerea the second of these grounds, 
` but he leit 16 undecided. He did, how- 
” ever, und that there bad been inordinate 
‘delay. Undoubtedly there had beeu, seeing 
that the arbitration began in 1932 and no 
award had - been reacued by 1936. But 
he thougot that after so much labour it 
would be better to give an extension of 


P 
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time for the making of the award. I think 
that this was a matter entirely within the 
discretion of thelearned Judge. Section 12 
of the Arbitration Act, enables the Court 
to enlarge the time for making an award 
whether the time for making the award has. 
expired or not. There is nothing in the 
seC.ion ito suggest that the Court should 
not exercise this power unless it has been. 
expressly asked bya party tọ do so. If the 
Court thought tit to refuse leave to the 
Petitioner to revoke the submission, there 
was no other alternative but to extend 
the time for the making of the award. 

But the other ground of the petition, 
viz, the want of jurisdiction of the arbitra- 
tors, went tothe very root of the matter. 
The learned Judge has disposed of it in 
this paragraph:— 

“Whether it is a case falling under Art. 113 of 
the Articles of -Association or not is itgelf a ques- 
tion that has been raised before the arbitrators 
as would be seen from the pleadings, Exs. A and B. 
It has been decided by them, and there isno- use’ 
urging this as a ground of revocation of the sub- 


mission. It is true that the point was raised by 
the petitioner company in the written statement, 


bat no such objection was raised when the company 


nominated their arbitrators”, 

{think it was essentially a question which 
the learned Judge should have decided, 
and his refusal amounts to a failure to 
exercise his jurisdiction. If a matter in 
dispute is nop within the- jurisdiction of 
arbitrators, the proper remedy to a party 
to the submission is to apply to the Uourt 
for leave to revoke the submission. ‘That 
was the ruling of Baron Alderson in Faviell 
v. Eastern Counties Hy. Co. (1). In Hast 
& West India Dock Co. v. Kirk & Randall 
(2), Lord Halsbury, in the course of the 
arguments, stated that there was no doubt 
that the Uourt had jurisdiction to give 
leave to revoke asubmission if there was 
reasonable ground for supposing that an 
arbitrator was going wrongin point of law 
even in a matter. within his jurisdiction. 

There is, therefore, no doubt that the 
Court has the power to give leave to revoke 
the submission to arbitration in this parti- 
cular case, and that-this is the appropriate . 
remedy if the Court is satisied, that the 
Submission was ulta vires, the particular — 
provision of the Company’s Articles of 
Association under which it purported to- 
have been made. 

The Article in question is Art. 113 which 
Says: : 

Tho Managers shall not take any proceedings 

(1) (1838) 2 Ex. 344; 6D & L 54; 17 L J Ex, 297; 154 
E R 525; 7v R R 615. ay ý 


(2) (1887) 12 A O 738at p. 744; 57 LJ QB 295; 58 
I 1158, sia a 
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at law against any member or members of the 
Company: nor shall any member or members take 
any such proceedings against the Menagers or 
against any other member or members with refer- 
ence to the affairs of the company or in consequence 
of any dispute arising out of them: but the same 
shall be left to the arbitration of any personto be 
jointly agreed upon between the parties in dispute 
and failing so to agree then of two arbitrators 
(one to be appointed by each party”). 


There is no question that the present 

respondent isa member of the Company, 
or that his dispute is “with reference to” 
or “arising out of” the affairs to the Gom- 
pany. The dispute arises out of the refusal 
of the Company, acting through its Mana- 
gers, to recognise a transfer of the res- 
pondent’s shares -and its neglect to send 
_the respondent the share certificate and a 
cheque payable to him in respect of the 
transaction whereby the respondent's shares 
‘in a Company known as the Pandiyan Co. 
were taken over by the Madura Co. The 
crucial question is whether his dispute is 
-with the Company or withthe Managers 
of the Company: and this is by no means 
the same thing. There are no directors of 
the Madura Mills Co. Article 69 provides 
that the affairs of the Company shall be 
managed by the Managers and there shall 
be no Directors; and Art. 70 says that the 
-Managers of the Company shall be the 
person or persons for the time being con- 
stituting the firm of A and F Harvey. It 
is clear from the respondent's case, as 
put forward in his plaint that bis claim 
is against the Company. Throughout this 
document it is “the defendant Company” 
: whose conduct is impeached, aud itis the 
defendant Oompany that he seeks to make 
liable for “damages. Paragraph 22 sum- 
marizes his case :— 

“The plaintiff states that the defendant Oompany 
has by its unreasonable conduct and unjustitiable 
delay caused enormous loss to the plaintiff. The 
plaintiff by reason of the said conduct of the defend- 
ant Oompany could not completely settle his debts 
in 1929 and there was loss of interest on the amounts 
held back by the defendant Company any enormaus 
interest accrued due to the plaintiff's debts and 
plaintiff put.to enormous loss, The defendant Oom- 
pany had no reasun or justification of any sort not 
to have- sent the share certificates to the plaintiff as 
above stated after November 25, 1929, and the 


defendant Oompany is liable to make good the loss - 


sustained by the plaintiff”. 


This is not a dispute with the Managers 
or a claim against the Managers, ‘The 
dispute is, no doubt, in respect of some- 
thing which the Managers neglected 
to do, but the Managers are not the 
Company. The claim is against the Com- 
pany and the determination of such a 
- Claim by arbitration atthe instance of a 


a 2 
` 


member of the Company is not within the 
purview of Art. 113. Apart from this article 
the respondent has no power to compel- 
a submission to arbitration of a dispute 


- arising out of the affairs of the Company. 


Section 152 of the Indian Companies Act 


empowers a Company to refer to arbitration 


an existing difference between itself and 
any other Company or person. But ashare- 
holder of a Company had no such right 
against the Company. I am, therefore, of 
opinion that the respondent's submission 
of his claim to arbitration was ultra vires 
Art. 113, and that consequently the peti- 
tioner is entitled to have the submission 
revoked. The Oivil Revision Petition is 
accordingly allowed with costs. 
ANe Petition allowed. 
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PATNA HIGH COURT 
Civil Appeal No. 712 of 1935 
August 9, 1937 
Mouammap Noor, J. 
Raja RAM CHANDRA PRASAD— 
DereNDANT—APPELLANT 
_ versus . 
PATNA CITY MUNICIPALITY — 
PLAINTIFF — RESPUNDENT 

Appeal—Abatement—Decree in favour of Special 
Officer of Municipality—Appeal—Municipality re- 
stored to Commissitoners—Commitsstoners not sub- 
stituted as respondents in place of Special Oficer— 
Appeal, if abates—Corporation. _ 

The Municipality isa corporation and continues 
to be a corporation even when itis administered by 
a Special Officer appointed by the Government. 
The only diference is that by statutory provision 
the powers of the Commissioners are vested in an 
individual. But the corporate existence of the 
Municipality remains the same. Oorporation never 


es, 

Where, therefore, adecree is passed infavour of 
a Special Officer representating a Municipality 
and in the appeal against the decree, the Special 
Officer is made respondent, but in the meantime, 
the Municipality is restored to the Oommissioner, 
no substitution is necessary, and the appeal does 
not abate for want of such substitution. Municipa- 
lity is a corporate body and it never dies. Moreover, 
the Commissioners, who take the charge of the Munici- 
pality upon its restoration, cannot be said to be the 
representatives of the Special Officer. 

. A. from the appellate decree of 
the District Judge, Patna, dated January 
17, 1935. 

Messrs. Ramnandan Prasad and Krishna- 
deo Prasad, for the Appellant. 

Mr. Guru Saran Prasad, for the Respon- 
dent. 

Judgment.—This appeal has arisen out 
of a suit instituted by the Patna Munici- 
paiity for realization of a sum of Rs. 392 
from the defendant who is a lawyer and 
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who used to work in Courts for the Munici- 
pality. The sum claimed was realized by 
the defendant in this capacity. The defen- 
dant admittedly having realized the money; 
but alleged that a large amount of money 
amounting to Rs. 686 was due to him from 
the Municipality and claimed a lien of 
this amount on the sum claimed in the suit. 
The trial Court dismissed the suit, holding 
in favour of the defendant, but the lower 
Appellate Court has decreed it. It has held 
that the defendant failed to establish the 
amount due to him from the Municipality 
nor has he paid court-fee on the amount 
which he claimed to be due. 

The learned Advocate appearing on be- 
half of the Municipality has raised a 
preliminary objection that the appeal has 
abated on account of the fact that since 
its institution the Municipality, which was 
being then administered by a Special 
Officer appointed by the Government, has 
been restored to the Commissicners and is 
now heing administered by them and they 
have not been substituted as respondents 
in the appeal. I overrule this contention. 
The Municipality is a Cvcrporation and 
continues to be a Corporation even when 
it is administered by the Special. Officer 
appointed by the Gcvernment. The only 
difference is that by statutory provision 
the power of the Commissioners are 
vested in an individual. But the corporate 
existence of the Municipality remains the 
same. Corporation never dies and in my 
‘Opinion no substitution was necessary. 
The Commissioners who have taken charge 
of the Municipality cannot be said to be 
the representatives of the Special Officer 
who was made respondent. 

Now, the judgment of the learned Dis- 
trict Judge is not very satisfactory. The 
defendant was not claiming a set-off or 
asking for a decree for the amount which 
might be found due to him from the plain- 
tif. His case was that he was not liable 
to-pay the amount claimed unless there be 
an adjustment of account between the 
plaintiff and the defendant. The learned 
District Judge has not properly appreciated 
the case oi the defendant. On the other 
band the fact remains that the defendant 
had not placed betore the Court materials 
ro enable it to decide what sum, if any, 


-was due to him from the Municipality. - 


This was necessary in order to decide 
whether the deiendant had any lien on 
the amount claimed. But though there 
was a total denial by the Municipality of 
there being any sum due from them to 
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the defendant, it is obvious from the com- 
ment in the judgmert of the learned Mun- 
sif on the evidence of some of their wit- 
nesses that much reliance cannot be placed 
upon the case of the plaintiff, and it seéms 
to me that the case of the defendant is not 
entirely unfounded. But much cannot be 
done in his favour, Hehas not chosen to 
bring a suit for the realization of the 
amount said to be due to him and the 
claim has become barred. Neither the 
plaintiff nor the defendant seems to have 
acted in a business-like manner, Since the 
time when the defendant was working for 
the Municipality, there have been three 
changes in its administration. It was being 
managed by the Commissioners elected 
and nominated, then there was super- 
session and a Special Officer administered 
it for about five years. Thereafter the 
supersession order has been cancelled and 
the Municipality has been restored to the 
Municipal Commissioners. Taking all these 
circumstances into consideration, I do not 
think any useful purpose will be served if 
any attempt be made to order adjustment 
of accounts between the parties. Therefcre 
on my suggestion the parties have come to 
terms and with the consent of their Advo- 
cates I order the defendant to refund half 
of the amount claimed by the plaintiff. 
The decree of the learned District Judge 
will be set aside, and in lieu thereof there 
will be a decree in favour of the plaintiff 
for Rs. 196 that is, half the principal. 
amount Claimed. The plaintiff will also 
be entitled to get half the court-fee paid 
by it in the trial Court and inthe Court 
of Appeal below. All other eccsts will be 
borne by the parties. A decree will be 


‘prepared in this Court ‘on the lines indi- 


cated above. : 
D. Decree modified. 
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BOMBAY HIGH COURT 
Civil Revision Application No. 326 
of 1936 
December 2, 1936 

Beaumont, C.J... 
BOROUGH MUNICIPALITY or 
AHMEDABAD— APPLICANT 


versus 
JAYENDRA VAJUBHAI DIVATIA 


—OPPONENT 
Bombay Municipal Boroughs Act (XVIII of 1925), 
s. 198—Land Acquisition Act (I of 1894), ss. 23 to 
25—Compensation for compulsory acquisition of 
land—Principles—Proceedings in District., Court 
under s. 198—Fifteen per cent. in addition to com- 
pensation under 8. 198, if can be allowed, 


1937 


Sections 23,24 and 25 of the Land Acquisition Act 
constitute a code laying down the principles on 
which theDistrict Courtis toact in arriving at the 
compensation to be paid,and it is quite impossible 
to leave out of that code sub-s.(2) of s. 23. The 
sections: determinethe basison which the value of 
the land is to be ascertained on compulsory purchase 
and theallowance of the fifteen per cent. must be 
set off against matters disallowed under s.24. These 
provisions inthe Land Acquisition Act, are con- 
tained in a Ohapter entitled “ reference to Oourt 
and procedure thereon,’’ and they must be treated as 
applicable to proceedings in the District Oourt under 
s. 198, Bombay Municipal Boroughs Act. Therefore, 
the District Judge is entitled to allow the fifteen per 
cent. for compulsory purchase. Municipal Commis- 
stoner for the City of Bombay v. Patel Haji Mahom- 
ed Ahmad Janu (1) and Municipal Commissioner for 
the City of Bombay v. Syed Abdul Huk (2), distin- 
guishe a 

C. R. App. against an order of the 
Assistant Judge, Ahmedabad, in Miscel- 
laneous Application No. 177 of 1934. 

Mr. U. L. Shah, for the Applicant. 

. Messrs. N. H. Bhagwati and P. A. Dhruwa, 
for. the Opponent. 

Order.—This is an application in revi- 
sion under s. 115, Civil Procedure Code, 
it being alleged that the learned Judge has 
exercised a jurisdiction not vested in him. 
The point raised is of some importance in 
connection with compulsory purchases 
under the Bombay Municipal Boroughs Act, 
1925. Under s. 118 the Municipality can 
lay down lines of the public streets, and 
acquire land for adding to a street, and then 


‘gub-s. (3) (e) provides that compensation, - 


the amount of which shall in case of 
dispute be ascertained and determined in 
the manner provided in s. 198, shall be 
paid by the Municipality to the owner of 
any land added toa street under cl. (b) of 
sub-s. (3) for the value of the said land. 
So that, what is to be paid is compensa- 
tion for the value of the land compulsorily 
taken. Then s. 198 provides for the 
method of assessing compensation. Ifthe 
amount is mot agreed, the parties have to 
appoint arbitrators, who are to select a 
sirpanch, and in the event of this 
panchayat not arriving at a decision, then 
the matter shall, on application by either 


party, be determined by the District Oourt, 


which shall, in cases in which the com- 
pensation is claimed in respect of land, 
follow as far as may be the procedure 
provided by the Land Acquisition Act, 
' 1894, for proceedings in matters referred 
for the determination of the Court, with 
the two exceptions which are referred to 
in the Proviso following. 

Now the question is whether the Dis- 
trict Court, in fixing compensation for the 
yalue of the land, is entitled to allow 
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fifteen percent. on account of the compul- 
sory nature’ of the acquisition. There is 
no express provision in the Bombay 
Municipal Boroughs Act, allowing for such 
addition to the compensation, but under 
the Land Acquisition Act, fifteen per cent. 
is allowed in respect of the compulsory 
nature of the acquisition, and the question 
is whether that provision in the Land 
Acquisition Act, can be treated as incor- 
porated into s. 198, Bombay Municipal 
Boroughs Act, as being part of the proce- 
dure provided . by the Land Acquisition Act. 
I agree that prima facie a provision of 
this sort, adding to the compensation to 
be payable for the value of the land, is not 
aptly described as procedure, but still one 
has to look at the Land Acquisition Act 
and note the phraseology adopted. One 
finds Part 3 headed “Reference to Court 
and Procedure thereon.” Then there are 
provisions for referring disputes as to 
compensation to the Court, and certain 
procedure is laid down, and then s. 23 
provides in sub-s. (1) that in determining 
the amount of compensation to be awarded 
for land acquired under the Act, the Court 
shall take into consideration certain matters 
therein specified, and then sub-s. (2) pro- 
vides that : 

“In addition to the market value of the land as 
above provided, the Court shall in every case 
award a sum of fifteen per centum on such 


market-value in consideration of the compulsory 
nature of the acquisition.” 


Then s. 24 provides that the Court shall 
not take into consideration certain speci- 
fied matters, of which the second is, any 
disinclination of the person interested to 
part with the land acquired, and then 
s. 25 contains more provisions as to the 
method of calculating compensation. It 
seems to me that ss. 23, 24 and 25 of the 
Act constitute a Code laying down the 
principles on which the District Court is 
to act in arriving at the compensation to 
be paid, and itis quite impossible to leave 
out of that Code sub-s. (2) of s. 23 as 
Mr. Shah has invited me todo. His con- 
tention is that the fifteen per cent. is an 
allowance of something in addition to the 
value of the land which has to be paid 
for under the Municipal Act. But the 
truth is that the sections determine the 
basis on which the value of the land is to 
be ascertained on compulsory purchase 
and the allowance of the fifteen per cent. 
must be set off against matters disallowed 
under s. 24. These provisions in the Land 
Acquisition Act are contained in a chapter 
entitled “Reference to Court and Proce- 
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dure thereon,” and I think that they must 
be treated appicable to proceedings in 
the District Court under s. 198, Bombay 
Municipal Boroughs Act. In my opinion, 
therefore, the judgment of the learned 
District Judge, was correct, and he was 
entitled to allow the fifteen per cent. for 
compulsory purchase. The two cases on 
- whick Mr. Shah relied and which are refer- 
red to in the judgment of the lower Court, 
Municipal Commissi.ner for the City of 
Bombay v. Patel Haji Mohammad Ahmed 
Janu (1) and Muni-ipal Commissioner for 
the City of Bombay v. Syed Abdul Huk ‘2j 
were cases In which there was no pro- 
vision similar to that in s. 198 (3), Bom- 
bay Municipal Boroughs Act, incorperating 
the procedure under the Land Acquisition 
Act. Therefore those cases afford no 
assistance’ to me in deciding the present 


case. The application must be dismissed 
with costs. 
D. Application dismissed. 
(1) 14 B 292, 
(2) 18 B 184, 


MADRAS HIGH COURT 
Criminal Appeal No. 697 of 1936 
March 18, 1937 
MOOKETT AND HORWILL, JJ. 
PUBLIC PROSECUTOR— APPELLANT 
VETSUS 
BANDI PEDDA VENKATA NARI — 


RESPONDENT 

Penal Code (Act XLV of 1860), ss. 300, 302—Court 
should consider nature of weapon and force used in 
deciding intention and knowledge required under 
s. 300—Single blow by rice pounder on deceased while 
intervening in struggle between accused and another— 
Murder, if committed. 

The proper way in which to decide whether an 
offence has or ;has not been committed under s. 300 
read with s. 302, Penal Code, isto apply the words of 
the section tothe facts and to see how the facts 
satisfy the essentials of the section. But it is 
obvious that the nature of the material object used 
and the force used must be useful guides to the trial 
Court in arriving at a decision as to whether the 
intention and knowledge referred to in s. 800, Penal 
Code, can be attributed tothe accused. [p. 697, col. 


W here the deceased intervenes during the struggle 
between the accused and another person, and js 
fatally struck by the accused on the head with a blow 
of a rice pounder, so heavy as to require ordinarily 
the use of both tle hands for its use, the accused can 
be convicted of murder, even if the death results from 
a single blow. Emperor v. Sardar Khan (1), dis- 
tinguished. Inre Kesava Chetti (2), relied on. 

Mr. A. Narasimha lyer, tor the Appel- 
lant. 


Mr. C. R. Pattabhiraman, for the Respon- 
dent. 
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Mockett, J.—This is an appeal by the 
Crown against the acquittal of accused 
No. 1 of murder. He was in fact con- 
victed of an offence under s. 326, Indian 
Penul Code, and sentenced to rigorous 
imprisonment for three years. On another 
charge in relation to an offence committed 
against another person (P. W. No. 1) he 
was convicted under s. 324, Indian Penal 
Code, and sentenced to rigorous imprison- 
ment for one year, the sentences to run 
consecutively. i 

Now, with all respect to Mr. O R. Pat- 
tabhiraman’s arguments, we do not think 
there is any room for donbt with regard 
to the facts of this case which are simple 
enougb. There is a wealth of evidence to 
establish them and we only propose to set 
out shortly what they amount to. The 
accused lives opposite to P. W. No.l as 
will be seen in the plan. Accused No.1 
was bathing in the street opposite to his 
house, thereby causing ‘slush’ on the road. 
Plaintiff Witness No. 1 protested and 
asked him to go and bathe in his back- 
yard. It seems to us a not unreasonable 
request. The accused said that he pro- 
posed to go on bathing where he was 
whereupon P. W. No. 1 caught hold of 
his water-pot. So did accused No. 1 and 
in the process the pot broke. Accused then 
went to his house shouting: abuse and 
brought out M. O. No. 1, a rice pounder 
which is two yards long and between 2 and 
3 inches in diameter. We Lave compared 
it with one of the maces carried by tke 
chobdars of this Court. It is about 6 inches 
longer and slightly thinner than the top 
of one of those maces. It is a very heavy 
piece of wood and would appear to require 
the uge of two hands by an ordinary man. 
With this rice pounder, the accused struck 
P. W.Nc. 1 on the head, and P. W. No.1 
is not able to tell us very much more’ be- 
cause he stated that he did not recover 
consciousness until about an hour later. 
Piaintiff Witness No. 1 was fortunate. 
He had a contused transverse wound | inch 
by 1-4 inch skin deep, on the right 
parietal eminence 4% inches above the 
right ear, described in Ex. F as notofa 
serious nature. The next tLing that hap- 
pened was that the deceased woman, the 
aunt of P. W. No. l, ran up crying out that 
her nephew was being killed, whereupon 
accused No. 1 struck her on the Lead 
also with M. O. No. 1. She fel] down un- 
ecnscious and bleeding and died on May 
6, 1938, this occurrence being on April 
29, In her case,her skull was fractured.. 
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The eee is described as follows in 

xX. Gu: 

“There is fissured stillat fracture of the frontal 
bone commencing from coronal section 14 inches 
to right of middle line, runs obliquely down to 
left orbital foramen, passes through orbital plate, 
ends at ethnoid bone. Measures 5} inches.” 

Then: 

“From the middle of frontal part there was a 
fissured fracture transversely tothe right 14 inches 
and then down to orbital ridge 14 inches and on 
the right orbital rood 14 inches and ends at 
ethnoid bone. There was a clot under the fracture, 
the membranes were ‘congested, and the doctor 
states that she died of meningitis due to the in- 
juries received. There was a slight depression of 
the brain under the clot.” - 


Now, the only question that can arise 
in this case because, as we have already 
said, we are quite satisfied about the facts 
to which several witnesses have spoken, 
is what offence has accused No. 1 com- 
mitted? The learned Sessions Judge deals 
with that in para. 7 of his judgment. The 
following ‘are some of the observations he 
makes in that paragraph: 

“From the lie of the case according to the show- 
jing of the prosecution itself, it is manifestly clear 
that there was no intention on the part of 
accused No. 1 to cause Yerikalamma’s death.” 

Why such an absence of intention 
should be -so manifestly clear is not wholly 
apparent. Butit is to be observed that 
the Judge states that the Public Prosecu- 
tor ‘very fairly admitted this’. The Judge 
goes on to say that it is not clear from 
the evidence that there was any deliberate 
aim at the head: 

“It was not a premeditated act, It is a case of 
total absence of motive of any kind whatsoever. 
It was in a sudden fitof temper, infariated by the 
sight of his broken “pot, that accused No. lin a 
momentary flash went into his house and came 
‘ia with a rice pounder and dealt a blow with 
1b. 

One may pick up-a rice pounder “in a 
momentary flash”, but it is difficult to 
understand how one can so describe going 
into a house, picking up an object and 
bringing it out. A point was made that 
the rise pounder was not fetched by the 
accused for the purpose of striking the 
deceased. That appears to be true. He 
fetched it for the purpose of striking 
P. W. No.1. and having struck P. W. No. 1, 
one might have expected that his temper 
would have abated. What did this woman 
do? All she did apparently was to object 
to her nephew being felled: to the ground. 
For that she received a blow on her head 
which killed her. But says the learned 
Judge: 

“The circumstances very clearly’ indicate to my 


mind both in respect of the intention and the 
knowledge on the part of accuged No. 1 nothing 
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but an idea to chastise P. W. No. 1 and when 
Yerikalamma eo instanti intervened, in the same fit 
of temper, he chastised her also in order apparently 
to drive her away." 

Such is the learned Judge's description 
of two blows from a weapon—because that 
is an accurate description of M. O. No. 1— 
which has only to be seen for one to 
appreciate that chastisement is a singu- 
larly inapropriate phrase to apply to any 
use of it. The Judge considers that “it 
is a fairly heavy weapon which, used asa 
weapon of offence, can surely cause death” 
and then surprisingly enough, after his 
observations about the chastisement, goes 
on to say, “it is undoubtedly a deadly 
weapon”. The learned Judge ultimately 
finds that: 

“It would not be a violent inference from the cir- 
cumstrnces of the case that accused No. 1 must 


have been aware that the act would result in grievous 
injury to Yerikalamma.” 


The result of his conclusions is that he 
feels convinced that the facts proved 
established an offence unders. 326 so far 


‘as tha attack upon Yerikalamma was con- 


cerned. We are wholly unable to agree 
with either the reasons or the conclusions 
above set out. Under s. 300, Indian Penal 
Code, it is, except in cases set out in that 
section murder, if the act by which the 
death is caused, is done with the intention 
of causing death, or (2) if it is done with 
the intention of causing such bodily injury 
as the offender knows to be likely to cause 
the death of the person to whom the harm 
is caused, or (3) if itis done with the iaten- 
tion of causing bodily injury to any person 
and the bodily injury intended to be 
inflicted is sufficient in the ordinary course 
of nature to cause death, or (4) if the per- 
son committing the act knows that it is so 
imminently dangerous that it must, in all 
probability, cause death or such bodily 
injury as is likely to cause death, and 
commits such act without any excuse for 
incurring the risk of causing death or such 
injury as aforesaid. Now, it seems to us 
that when a man using great violence hits 
a woman, or indeed anyone, with an object 
such as M. O. No. 1, it is not unreason- 
able for the Court to infer that he did so 
with the intention of causing death. But 
even ‘if the Gourt is not prepared to draw 
that conclusion, can there bs any doubt 
that the use of such a weapon must show 
an intention to cause such bodily injury as 
the offender knows to be likely to cause 
death? If neither of these inferences 
appealed to the . trial Court, it must surely 
be that that act was done with the inten- 
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tion of causing bodily injury to any person. 
With what intention was the blow.on the 
head struck with such a weapon as M. O. 


No. 1? Oanit possibly be less'than with: 


the intention of causing such bodily injury 

as ensued ? If thatis so, itis in evidence 
by the doctor that the external injury was 
_ by itself sufficient in the ordinary course of 
nature to lead to death. He savs: i 

“As a matter of fact, it caused by itself death in 
this case, without any cther supervening cause or 
factor.” . 

There was a hard clot already found 
under the fracture pressing against the 
brain causing ‘‘depression”’ in the words of 
the doctor: 

“This was what caused the inflammation of the 
membrane leading to meningitis. It should have 
formed immediately after the injury and should 
have caused unconsciousness.” 


We have, therefore, no doubt whatever 
on the evidence that the lower Court could 
have found that the intention of the 
accused was to cause the death of this 
woman. Alternatively, it’ must be that 
one or the other of the intention set out in 
s. 300, is proved. In view of the nature 
of M. O. No. 1. which can properly and 
accurately be described as a ‘club’, Illus. (e) 
to s. 300 exactly applied if the trial Judge 
found as ke did that the accused had no 
intention to cause death. Illus. (c) reads as 
follows: 

“A intentionally gives Z a sword-cut or club- 
-wound sufficient to cause the death of a man in 
the ordinary course of nature. Z dies in conse- 
quence. Here A is guilty of murder, although he 
may not have intended to cause Z's death.” 

It is sufficient for the purpose of our 
conclusion if we say that we find on the 
evidence that this case comes within 
s. 300, Illus. (c). If that is so the accused 
is prima facie guilty of murder. Can the 
case be brought within any of the excep- 
tions to that section? No attempt has 
been made todo so. Itis not necessary 
to set out those excepticns. It is enough 
to say that none of the circumstances in 
this case bring the accused within the 
benefit of any of them. The only one that 
could possibly be urged is Ex. 4, but 
there was no sudden fight with the 
deceased nor was there a sudden quarrel 
with her. All that happened was that 
she endeavoured to intervene between the 
accused and P. W. No.1 and was struck 
with M. O. No. 1, the use of which on an 
unarmed woman obviously constitutes 
“taking undue advantage” and “acting in 
a crue] or unusual manner”. 

Now, the Oase-law on this subject has 
been dealt with by the learned Counsel 
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who.. have argued this case, and our atten- 
tion has been drawn to certain decisions: 
The first to be noticed is the decision of- 
the Bombay High Court reported in 
Emperor v. Sardar Khan (1). With regard 
to that decision, a careful perusal: -of the 
judgment shows that the learned Judges 
conceded that the Sessions Judge had 
followed what in a majority of cases had 
been held 


weapon used which in that case was an 


WIG - 


to be the right and logical ' 
course.+ He had inferred the intention from ` 
the extent of the injury and nature of the: 


iron-shod stick. The learned Judges then - 


pointed out that juries are disposed to 
take a liberal and less logical view and 
to look at all the surrounding circumstances 
with the object, if possible, of reducing 
the offence. The learned Judges go on to 
say that they were disposed to take amore 
lenient view of the offence committed 


because death was caused by a single `’ 


blow, and so it was more difficult to be 
absolutely certain what: degree of bodily 
intended. And they 
‘ultimately came 
exceptional cases.and circumstances war- 


‘ranted them, sitting as Judges, in taking 


what might be a jury’s view rather than 
a Judge's point of view. In the result, 
the conviction for murder was altered to 
one for culpable hcmicide not amounting 
to murder. If the head-note of this decision 
correctly represents the finding of tke 
learned Judges, it might well be said 
that this is a decision on the special facts 
of that case and lays down no general 


proposition of law. If it isintended as it. 


was cited before us, to establish the pro- 


H 


to the conclusion that - 


position that in the case of a single blow. `. 
whatever the weapon, the accused should ` 


not be convicted of murder, then we must 
record our .respeciful dissent. 
however, consider that that was a special 
decision with regard to the special facts. 
So far as this High Court is concerned, 
our attention has been drawn to a decision 
in R. T. No. 182 of 1930 In re Kesava 
Chetti (2) in which the Chief Justice and 


Sundaram Chettiar, J., held that to strike. 


a man on the skull using considerable 
force is an act so imminently dangerous 
that it must, in all probability, cause death 


and constituted the offence of murder under. 


s.302. In the judgment occur the following 
words:— 
(1) 41 B 27; 36 Ind. Oas. 578; A I R1916 Bom. 191; 
17 Or. LJ 530; 18 Bom L R 793. 
(2) 130 Ind. Oas. 817; A I R 1931 Mad. 420; (1931) 
32 Or. L J 623; (931) M W N 


+ 


We still, . 
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“We are satisfied that the appellant struck this 


very severe blow on the head of the deceased and 


caused his death. He must be taken to have 
known that to strike a man on his skull with a- 
stick using considerable force wes an act so 
imminently dangerous that it must, in all proba- 
bility, cause death and that he did so without any 
possible excuse, This therefore is the offence of 
murder and nothing short of it.” . 
We respectfully agree with that deci- 


sion- There is, however, another decision, 


R. T. No. 72. of 1931 Muthu Goundan v. 


Emperor (3) in which Jackson and 
Cornish, JJ. held ‘that in a case where 
a son hit his father with a crowbar on 
head on small provocation, he had com- 
mitted an offence under s. 324 ard not 
the offence of murder, My learned bro- 
ther Horwill and myself have already 
expresssed our view about that decision in 
C. A, No 590 and 591 of 1936. We there 
stated: 
. “We only desire to say a word about that case, 
becausé~it has referred to us as an authority, The 
learned Judges held that an accused person who 
hit the deceased on the head with a crowhar 
which fractured his skull .did not commit an 
offence graver than the one under s. 324, Indian 
Penal Code There might have been special cir- 
cumstances in that case which induced the learned 
Judges to arrive at the decision whivh they did. 
We only desire to say that if as is suggested to 
us it is an authority for the proposition that a man 
who hits somebody else on the head with a crowbar 
ciusing death is guilty of nothing more than an 
offence under s. 324, then we must record our 
respectful dissent.” 
It seems to us that the proper way in 
which to décide whether an offence has or 
has not been cemmitted under s: 300 read 
with s. 302 is to apply the words of the 
section to the facts and to see how the 
facts satisfy the essentials of the section. 
But it is obvious that the nature of the 
material object used and the force used 
must be useful guides to the trial Oourt in 
arriving at a decision as to whether the 
intention and knowledge referred to in 
s. 300, Indian Penal Ccde, can be attributed 
to the accused. With great respect to the 


learned Judges in the Bombay case to. 
which we have referred, we think that it 


is a somewhat perilous course instead to 
call in aid the somewhat nebulous considera- 
tions which influence the conclusions of a 
jury. The result of these conclusions is 
that this appeal wlll be allowed, and for 
the conviction under s. 326, there will instead 
be a conviction under s. 302. Many of the 
observations of the learned Sessions Judge 
are distinctly relevant on the question. of 
sentence. This offence was committed 
without ary long pre-meditation and cer- 
tainly in a rage, and we donot consider 
(3) (1931) M W N 765. 
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accused will be sentenced to transpo:ta- 
tion for life.. This sentence will run con- 
currently with. the sentence of one year’s 
rigorous imprisonment under s. 324, Indian 
Penal Oode already imposed on him. 

A.D, | ` Appeal allowed. 


= ALLAHABAD HIGH COURT 
Civil Revision Application No. 119 of 1936 
May 13, 1937 
CoLLIsTER AND BAJPAI, JJ. 
SURAJ NARAIN CHAUBE -Puatnirer— 
APPLICANT 
vETSUs 
BENI MADHO CHAUBE AND ctuges — 
DEFZNDANTS AND ANOTHER—PLAINTIFF— 
OprosiTe Party. | 

Arbitration— Parties agreeing to be bound by state- 
ment of third person — Such person making inquiry, 
taking oral evidence and inspecting documents before 
making statement in Court on oath — Parties, if can 
challenge his statement subsequently. 

There is nothing to prevent the parties to a suit 
from agreeing, apart altogether from the Oaths Act, 
to abide by the statement ofa third person and after 
such agreement is acted upon, party thereto cannot 
be allowed to retract his solemn promise after he 
has come to know the nature of the statement by 
which he has agreed to abide. |p 698, col. 2.] 

Where the parties toa suit appoint a third person 
as a referee with respect to their dispute and agree 
to abide by his statement made in Court after making 
necessary inquiries by taking oral evidence and in- 
specting documents filed in Court and after such an 
inquiry the referee makes a statement in Oourt, on 
oath, the parties cannot impugn and challenge the 
statement subsequently. In such a case it cannot 
be said to have been the intention of the parties that 
there should he a reference to arbitration under 
Civil Procedure Oode, their intention being to be 
beund down by the statement of their, nominee 
Himanchal Singh v. Jatwar Singh (1), ‘Gordhan Das 
v. Husaina (2) and Akbari Begam v, Rahmat Husain 
(3), relied on. l 


C. R. App. against a decree of the Addi- 
a Civil Judge, Ballia, dated October 15, 

Mr. S. N. Misra, for the Applicant. 

Mr. K. Verma, for the Opposite Party. 

Order.—This is an application in revision 
by one out of four plaintiffs. Tne suit was 
for partition of joint family properties, 
There were five defendants and all except 
defendant No. 2 contested the suit. The 
main ground of defence was that a partition 
had already taken place and that the suit 
was, therefore, not maintainable. A number 
of issues were framed, but the only two 
with which we are concerned, are Issues 
Nos. 7- and 12. These were as follows: 
Issue No. 7: Has there been already a parti- 
tition of the properties in Ballia district; 


a 
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if 80, how will it affect the suit ? Issue No. 12: 
A the parties separate before the in- 
reer the suit; if not, how will it affect 
On December 23, 1935, the parties and 
their Counsel made a Bt R before the 
Court in which they agreed that the 
Government Pleader, a gentleman named B. 
ry Behari Lal, .be appointed as referee 
(the word used was ‘Munhasir-aleh’) and 
es the first portion of Issue No. 12 should 
@ decided in accordauce with whatever 
Statement the aforesaid referee might make 
In Court after he had made enquiries, 
both open and secret. The referee was 
authorized to take oral evidence and also to 
inspect such documents as had been filedin 
Court. On October 14, 1935, a further 
statement was made on behalf of the parties 
to the effect that they would ac- 
cept the referee's statement in respect of 
Issue No. 7 also. On that same date B. Brij 
Behari Lal made a statement in Oourt in 
` pursuance of which the Court decided Issues 
Nos. 7 and 12 against the plaintiffs and pro- 
ceeded to dismiss the suit. l 
The point which has been taken before 
us by learned Counsel for the plaintiff-ap- 
plicant is that the statement of September 
23,1935, was in effect an application for 
reference . to arbitration and accordingly 
the procedure which is prescribed in 


Sch. IT, Civil Procedure Code, ought to- 


have been followed and ten days ought to 
have been allowed for objections after B. 
Brij Behari Lal had given his verbal ‘award’ 
in Court. _ It is contended that B Brij Bebari 
Lal was in fact an arbitrator and not a 
referee, inasmuch as a referee can only make 
a statement from his own knowledge and is 
not competent to make an enquiry or to take 
evidence or examine documents. It js 
further pleaded that the provisions of ss. 8 
tall, Oaths Act, had no application. 

There can beno doubt that B. Brij 
Behari Lal was not a pereon who had offer- 
ed to make a statement on oath or solemn 
affirmation in a particular form within the 
meaning or contemplation of s. 8, Oaths 
_ Act. It is of course afact that on October 
14, 1935, he was examined by the Court on 
oath, but neither the statement of Septem- 
ber 23, nor the statement of October 14 
required that any oath should be administer- 
ed ‘to him. It follows that this was not a 
proceeding under the Oaths Act. On the 
other hand, there is nothing to prevent 


__ the parties to a suit from agreeing, apart 


altogether from the Oaths Act, 


to abide b 
the statement of a third person. 7 
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In Himanchal Singh v. Jatwar Singh (1), 
the parties and their Counsel entered into 
an agreement in writing, signed by them, to: 
the effect that it had been settled between 
the parties that a certain Vakil should.. 
hear out the whole affair and that they would’ 
accept any statement that he might make 
before the Court. What precisely was meant 
by ‘hear out’ is not clear. A sworn statement 
Was subsequently made by the referee and 
a decree in accordance therewith was duly 
passed. The plaintiff appealedand it was 
contended on his behalf that the statement 
Was neither a reference to arbitration nor 
a statement under the Oaths Act and was 
therefore not binding upon him: but it was 
held by this Court that the parties could 
not be permitted to resile from the agree- 
ment entered into by them and the decree 
must stand. This was a judgment of 
Sulaiman, J. (as he then was) and Kanhaiya © 
Lal. J. At p 711* they observed : aa 


“We are of opinion that the contention ofthe ` 
plaintiff cannot prevail. The case can be looked 
at from two points of view.: To say the least, the 


‘statement, being duly signed by the plaintiff as well 


as his Pleader, amounted to an agreement that he 
would be bound by thestatemeat that would be made 
by the referee. The statement made by the referee 


-was clearly a statement made by a person to whom 


the parties -tothe suit had expressly referred for in- 
formation in reference to the matters in dispute, and 
was.a statement within the meaning of e. 20, Evi- 
dence Act. It is true that ordinarily mere admis- - 
sions are not conclusive, as is provided ins. 31, but 
admissions of this kind must be taken to be admis- 
sions made ina suit by the nominee of a party thereto. 
Such admissions, therefore, are as conclusive and 
effectual as admissions made by the parties in their 
written or oral pleadings, The effect isto prevent 
each party from resiling from the statement made by 
such a nominee. : 

It may also be said that the parties really com- 
promised their dispute in this manner that they 
agreed that the decres of the Court shall be in accord- 
ance with thestatement to be made by their nominee 
hereafter. There is nothing’ to prevent the parties 
from compromising the suit and agreeing to a decree 
being passed in termsto be stated by a person named, 
Such an agreement, therefore, would be an adjust- 
ment of the suit, and it is difficult to see how any party 
could be allowed to go back on it.” : 

This case was followed by a learned ` 
Judge of this Court in Gordhan Das v.- 
Husaina (2). In that case the plaintiff in 
execution of a decree had attached certain 
property as belonging to his judgment- 
debtor. There was an objection under 
O. XXI, 1.58, Civil Procedure Oode, and 
during the hearing of that objection both 
parties agreed to abide by the statement 
which a certain Pleader might make after 


(1) 46 A 710; 80 Ind. Cas. 16; A I R 1924 All. 570; 
L R&A 439 Civ. ` . ; 
(2) A IR 1927 All. 659; 103 Ind. Oas. 34. 


*Page of 46 A.—[Ed.] 
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local inquiry. The Pleader, having made 
aninquiry, gave a statement to the effect 


that certain of the property belonged to’ 
the objector, and that property was accord- 


ingly released from attachment. The 
. decree-holder the:eupon brought a regular 
sub and his suit was decreed; but on ap- 


peal the lower Appellate Court found that’ 


the plaintiff was bound by the statement 
of the Pleader and it accordingly dismissed 
the suit. A second appeal was then pre- 
sented to this Court, butit was dismissed. 
It was held that the plaintiff could not go 
behind his admission and was bound by it. 

Both the above authorities and many others 
were referred to hy a Full Bench in 
Akbar Begam v Rahmat Husain (3\. In that 
case two sisters sued three brothers for re- 
covery of their shares of property. The 
defendants set up deeds of gift executed 
by the deceased father. On the date fixed 
for producing evidence, a joint application 
was presented to the Court which was sign- 
ed by the husband of the plaintiff No. 2 
and by the Counsel of both parties. The 
applicanis agreed to abide by the statement 
which defendant No. 1 might make in 
Gourt. Defendant No. 1 made a statement 
on oath in favour of the defendants on all 
important points and- the suit was accord- 
` ingly dismissed. It was held that the parties 
to a suit can validly agree, even part from 
the Indian Oaths Act, that they will abide 
by the statement ofa witness, whether he 
is a party tothe suit or not, and they can 
leave the decision of all points arising in 
the case to be made according to such state- 
ment. 

At page 1149* the learned Chief Justice 
observed: 

“Now there is an overwhelming authority in favour 
of the view that a decree passed on the basis ofsuch 
an agreement, when carried out by the statement of 


the referee,is binding upon the parties. The only 
difference of opinion that seems to have arisen is as 


to whether the binding character of the decree should. 


be based on the supposition thatsuch a reference 
amounts to a reference to arbitration or an adjustment 
of the claim, or isan admission of the parties of an 
offer amounting to an estoppel 

The trend of the duthorities in this Court appears 
to be more in favour ofthe view that such an agree- 
ment is in substance a compromise or adjustment of 
the suit and neither a mere admission capable of 
being rebutted nor strictly speakimg a reference to 
arbitration. 

Although in some cases the right to resile from 
such an agreement has been doubted, in some others 
ithas been held that such anagreement can be resiled 
from in special circumstances. But it has never 
been held so far that if the agreement has been acted 
upon and tke referee has made the statement in 

(3) ey, A LJ 1127; 146 Ind, Oas. 81; AIR 1933 
All. 861; 56 A 39;6 R A 232, 
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pursuance of the agreement, the party against whom 
the statement goes is entitled to go back upon it after 
having come to know what it amounts to. 

At the bottom of page 1154* the learaed 
Chief Justice said: 

“Tn concurrence with the opinions of the learned 
Judges who have made this reference, I hold that 
an agreement to abide by the statement of a par- 
ticular witness is in substance nota reference to 
arbitration. The essence of arbitration is that the 
arbitrator decides the case and his award is in the 
nature of'a judgment which is later on incorporated 
into a decree ofthe Court. The arbitrator can either 
proceed on the basis of his own knowledge or make 
inquiries and take evidence and then give his deci- 
sjon on such evidence. But where parties agree to 
abide by the statement of a third person ora referee, 
the referee merely makes a statement according to his 
knowledge or belief and the Court then decides the 
case and pronounces its judgment on the basis of such 
a statement and passes a deeres thersaon. The referee 
is not authorised to make inquiries and take evi- 
dence and then announce his decision on the basis 
of such evidence He is called upon to make a state- 
ment: according to his knowledge or belief. In the 
case of an arbitration,as the arbitrator's award is an 
expression of an opinion and hie procedure resembles 
that of a Court, a party is entitled to file objections 
and challenge the validity of an award. The meking 
of a statement by a referee òr a third person has no 


- resemblance toa proceeding conducted by him as if 


he were a Court of Law, and accordingly therecan be 
no procedure for filing objections as to its validity. 
It is for the Court in pronouncing judgment to con- 
sider its effect.” 


Further on at page 1156* Le observed: 

“In my opinion, the true basis of the binding 
character of such an agreement is that the original 
contract to abide by the statement of a third person 
is perfected into an adjustment of the claim in 
te:ms of the statement made as soon as the referee 
makesthe statement. After that stage, neither party 
ean resile from the agreement, because the claim has 
been duly adjusted andit hus become theduty of the 
Couit not only to record it but also fo pass a decree 
interms ofit. It is true that under O. XXIII, r. 3, 
before a Court can order an agreement or compromise 
to be recorded and pass a decree in accordance there- 
with, it has tobe satisfied that the suit has beea 
adjusted wholly or in part by such agroement or com- 
promise. Wherethe parties agree t. abide by the 
statement of a third person, their agreement is still 
in the nature of a contract, and it may well be said 
that so long as that third party has not made his 
statement, and the contract has not been carried out, 
there is yet no adjustment of the suit. Matters have 
not proceeded beyond the domain of an agreement and 
the stage of the adjustment of the claim has not 
yet been reached Strictly speaking, an agreement 
is not identical with a compromise ofthe suit and 
may amount to a mere contract. But as no decree 
can be passed forthwith in terms of a mere contract 
toabide by the statement ofa third person, I am 
prepared tə hold that there can be no adjustment of 
the suit by sucha contract antil the statement has 
been made., But as soon as the agreement has been 
fully carried out by the Court and the referees has 
made his statement in favour ofone party or the 
other, it is too late for either party to go buck upon 
the agreement, and at this stagethe agreement must 
be deemed to have eventuated into an adjust- 
ment oftheclaim in accordance with the statement 
already made: A party cannot be allowed to retract 


*Pages of (1038) A. L, J.—[Ed] i 


700 


his solemn promise for considerations made before the 
Court after he has come to know the nature of the 
statement by which he had agreed to abide. It is 
no longer a question of the carrying out of a pro- 
mise or the specific performance of a contract. 
The compromise must be deemed to have been 
carried out and accordingly the claim already ad- 
justed. The Court cannot therefore entertain an 
application to withdraw from the previous agree- 
ment and to resile from it unless fraud, misrepresenta- 
tion, coercion, undue influence or mutual mistake 
were established.” 


It is argued by the learned Counserl of 
the applicant that since B. Brij Behari Lal 
was authorized toperform acts of a judi- 
cial or quasi-jucicial character, he was not 
a referee, but.an arbitrator, and this con- 
tention derives some support from certain 
dicta of the learned Chief Justice which 
we have quoted from p. 1155* of thelast- 
mentioned case. On the other hand, the 
parties tothe present suit allowed the re- 
feree to be. examined on oath and no 
oath is administered to an arbitrator, 
who merely has to file his award. It 
is perhaps difficult to say exactly what this 
proceeding was; it apparently partook of 
various elements. We think it is obvious, 
however, that it was never the intention of 
the parties that there should be a refer- 
ence to arbitration under Sch. I, Civil Pro- 
cedure Code, their intention was that their 
nominee should make an inquiry and that 
they would be bound by whatever state- 
ment he might make in Court. As so often 
happens in such cases, the party whose inter- 
ests are adversely affected by tre state- 
ment thus made, has devised a means 
of trying to avoid the consequences of nis 
solemn undertaking. Having given the 
matter our full consideration, we are of 
Opinion that the agreement of September 
23, 1935, andthe agreement of October 14, 
1935, and the statement which B. Brij Behari 
Lal gave in pursuance of the reference 
thus made to him and by whica the parties 
had convenanted with each other to be 
‘bound, was in effect an adjustment of the 
dispute and that each party is estopped 
from impugning it and from challenging 
the statement of the referee. All that re- 
mained for the Oourt to do was to satisfy 
itself under O. XXIII, r. 3, Civil vrocedure 
Code, that there had been an adjustment 
and ‘thereafter to record such adjustment 
and pass a decree- For the reasons given 
above this application fails and is dis- 
missed with costs. 

D. Application dismissed. 
*Page of (1933) A. L. J.—[Ed.] 
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PATNA HIGH COURT 
Oivil Revision Petition No. 59 of 1937 
April 27, 1937 
AGARWALA; J. 
THAKUR SINGH—PETITIONER 
VvETSUS 
DINANATH SAH—Opposits Party 

Civil Procedure Code (Act V of 1908), O. XLVII, 
r. 1—Appeal withdrawn must be treated as not 
preferred—Limitation Act (1X of 1908), s. 5—Lower 
Court exercising discretion wrongly—Interference in 
revision—Practice—Paina High Court. 

An appeal which has been withdrawn must he 
treated asif it had never been preferred within the 
meaning of O. XLVII, r. 1, Oivil Procedure Code. 
Ram Prasad v. Asa Ram Ui), followed, Balling Vithal- 
ing v. Shri Devasthan Fund, Gondhale (2;, explained, 
dparei Pratap Sahi v. Amar Singh (3), distingui- 
shed. a: 

In revision, itis not the practice ofthe Patna 
High Court to interfere in the exercise of discretion’ 
under 8.5, Limitation Act, by the Oourt below even 
when the exercise ofthat discretion is founded on a 
mistaken view of the law. i 


C. R. P, against an order of the Sub- ° 
Judge, Motihari, dated January 13, 1987. ` 


Messrs. S. M. Mullick, Baldeo Sahay and 
A. C. Sinha, for the Petitioner. 

Messrs. A. B. Mukharji, K. Hasnain and 
K. P. Upadhya, for the Opposite Party. 

Order.—The opposite party obtained 
against the petitioner and his father in 
the Court of the Munsif of Motihari a 
money decree for Rs. 1,497. The decree . 
directed that this amount was realizable 
from the joint family property. The 
Munsif who passed the decree had jurisdic- 
tion up to Rs. 2,000. By the time the 
decree-holder applied for execution, the 
pecuniary jurisdiction of the Munsif, to 
whom it was made, was Rs. 1,000 only. 
The execution case was, therefore, trans- 


‘ferred to the Subordinate Judge who, on the 


applicaticn of the decree-holder, attached 
certain property. The petitioner raised an 
objection that the property attached was 
not a joint family property but had come 
to him from his maternal grandfather by, 
inheritance and was therefore his exclu- 
sive property. The Subordinate Judge 
upheld this objection by his order, dated 
January 26, 1933. 

Thereafter the decree-holder instituted 
Title Suit No. 78 of 1933 for a declaration 
that the disputed property was a joint 
family property and was liable in execu- 
tion of his decree. In this suit, the present 
Petitioner filed certain documents‘ which 
had not been available to him at the hear- 
ing of his objection under r. 58 but on 
which he now relied in the suit for. the 
purpose of proving his assertion that the 
property was his exclusive property. The 
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‘suit, was decreed: on June 11, 1934, but 
was dismissed on appeal by the defendant 
on March 18, 1935. A second appeal to 
this Court was preferred by the plaintiff 
decree-holder. It was dismissed summarily 
under O. XLI, r. 1],0n August 12, 1935. 
The learned Judge who dismissed the 
second appeal pointed out that as the 
objection which had been filed by the 
present petitioner raised a question bet- 
ween the decree-holder and one of the 
judgment-debtors, it fell within s. 47, 
Civil Procedure Code, and not under O. X XJ, 
r. 58, and therefore that the remedy of 
the plaintiff-decree-holder against the order 
upholding the objection was by way of 
‘appeal and not by way of suit. Thereafter 
_ on September 5, 1935, the decree-holder 
filed Miscellaneous Appeal No. 101 of 1935 
under s. 47 of the Code againat the order 
of January 26, 1933, upholding the pre- 
sent petitioner's objection. As the appeal 
was obviously time-barred, an application 
was also made to the Court under s. 5, 
Limitation Act, to condone the delay in 
filing the appeal. l 

An application was made tothe Appèl- 
late Court by the present petitioner -to 
‘take into consideration the additional docu- 
ments on which he had relied in the suit 
but which had not been available to him 
at the hearing of the objection. The Appel- 
Yate Court condoned the delay but declined 
to, receive the additional evidence. The 
‘appellant thereupon applied for, leave to 
withdraw the appeal and pursue his 
remedy by way of review. The Appellate 
Court permitted the appeal to be with- 
drawn. An application was then made by 
the decree-holder on -February 3, 1936, 
for review of the order- of January 26, 
1933, This was made to the Munsif of 
Mctihari and not to the Subordinate Judge 
who had passed the order. It was dis- 
missed on June 6, 1936, and an applica- 
tion in revision against the order of 
dismissal was dismissed by this Court on 
‘September 21, 1936. The learned Judge 
:who, disposed of the application held that 
the Munsif to whom the application was 
“nade had no jurisdiction to, entertain it. 
Thereafter, on October 9, 1936, the decree- 
holder applied to the Subordinate Judge of 
. Motihari for review of the order of January 
26, 1933. As this application was time- 
barred, an application was made to the 
Court. to.condone .the delay in view of 
the circumstances narrated dbove.. „The 
+ Gourt ‘condoned ‘the ‘delay ‘by “its order 
dated January 13, 1937, and now proposes 
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to consider the application for review of 
its order of January 26, 1933. Against 
that order the .judgment-debtor has moved 
this Court. The learned Advocate who has 
appeared for him has challenged the 
order on the ground that the Subordinate 
“Judge had no jurisdiction to entertain 
the application for review and on the further 
ground that the application was barred 
by limitation. With regard to the point 
of jurisdiction, the learned Advocate for 
the petitioner referred to O. XLVII, r. 1, 
which is in these terms: 

. “Any person considering himself aggrieved (a) by 
a decree or order from which an appeal is allowed 
but from which no appeal has been preferred, and 
who, from the discovery of new and important 
matter or evidence which...... was not within 
his knowledge ..... . at the time when the decree 
was passed or order made... may apply for a 


review of judgment to the Court which passed 
the decree or made the order.” 


The learned Advocate argues that as in 
fact Miscellaneous Appeal No. 101 of 1935 
was preferred against the order of Janu- 
ary 26, 1933, cl. (a), r. (1), O. XLVII is 
a complete bar to the maintainability of 
the application for review. That contention 
raises the question as to what is meant by 
the clause, “but from which no appeal 
has been preferred". On behalf of the 
opposite party it is contended that when 
an appeal is withdrawn, it must be taken 
that it is as if an appeal has not been 
preferred. Reliance was placed on a deci- 
-sion of the Allahabad High Court in 
Ram Prasad v. Asa Ram (1) where a 
Division Bench held that an appeal which 
has been withdrawn must be treated as 
if it had never been preferred within 
the meaning of O. XLVII, r. 1. For the 
petitioner reference was made to the deci- 
sion of a Division Bench of the Bombay 
High Court in Balling Vithaling v. Shri 
Devasthan Fund, Gondhale (2) in which 
it was held that where a party presents 
an application for review of judgment 
after he has preferred an appeal from 
the same, the review application is in- 
competent though the appealis subsequently 
withdrawn. The learned Judges, however, 
pointed out that if a litigant who has 
filed an appeal wishes to apply for a 
review, he may do so if he first withdraws 
his appeal. In the Bombay case the 
‘application for review was filed ‘pending 
the hearing of the appeal itself. In the 
present case that difficulty does not arise 


_(1) 43 A 288; 6l Ind, Cas. 334; A I R 1921 All. 197; 
19 A Ld 24 


(2) 33 Bom. L R 378; 132 Ind. Oas. 446; A I R 
1931 Bom. 232; Ind. Rul, (1931) Bom. 334, 
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filed until after the appeal had been with» 
drawn. The learned Advocate for the 
petitioner also referred to certain observa- 
tions of the Privy Council in Indrajit 
Pratap Sahi v. Amar Singh (3) at p.674% 
where their Lordships say: 

‘In the present case an appeal had been pre- 
ferred and a review, therefore, was out of ques- 
tion; and the defendants took the only and 
proper course, namely, to apply tothe High Court, 
which was in possession of the case, to admit the 
additional evidence -either under the general 


principles of law or under the specific provisions 
of r. 27 of O. XLI.” 


The learned Advocate contends that this 
is an authority for the proposition that the 
proper course being to apply to the Appel- 
late Court for the admission of additional 
evidence and that having been done, the 
application for review is barred. The 
observations of their Lordships, however, 
must be taken with reference to the facts 
of the case in which they were made, that 
is to say,a casein which the appeal was 
not withdrawn bul was disposed of in the 
ordinary course on its merits. In the 
same case and at the same page their 
Lordships went on to observe that “rules 
of procedure are not made for the purpsse 
of hindering justice”. It is on that princi- 
ple that the Allahabad High Court held 
that cases which were followed in Ram 
Prasad v. Asa Ram (1) had been decided. 
In the last-mentioned case their Lordships 
observed: 

“The Courts have evidently felt that some re- 
medy in law must be open to a litigant who has 
in good faith filed an appeal against the decree of 
a Subordinate Court and then discovers that 
materials have come to his knowledge sufficient to 


afford good ground for an application for review 
of the adverse decision.” 

In my view, therefore, the learned 
Advocate’s contention that tle Court had 
no jurisdiction to entertain the application 
for review fails. With regard to the ques- 
tion of limitation, it was contended that 
-the decree-holder was not entitled to exclude 
the period during which he was prosecuting 
Miscellaneous Appeal No. 101 of 1935. 
Reference was made to sub-s. 2 ofs. 14, 
Limitation Act, which provides that: 

“In computing the period of limitation prescribed 
for any application, the time during which the 
applicant has been prosecuting with due diligence 
another civil procesding, whether in a Court of 
first instance or in a Court of Appeal, against the 
same party for the same relief, shall be excluded, 

(3) 2 Pat. 676; 74 Ind Cas. 747; AT R1923 PC 
128: 50 IA 183; 21 AL J 554;4P L TT 447;1 Pat, 
L R345; 33M L T 233; 45M LJ 578; 18 L W 728; 
25 Bom. LR 1259; 280 WN 277;390 L J 318 
(P 0). i 
`" Page of 2 Pat.—[Ed}] 7 l 
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where such proceeding is prosecuted in good faith 
in a Oourt which from defect of jurisdiction or 
other cause of like nature, is unable to entertain 
it.” 


It is argued that the Court in which Mis» 
cellaneous Appeal No. 101 of 1935 was filed, 
was a Court which had jurisdiction, and, 
therefore, sub s. 2 of s. 14 has no application 
to the facts of the case. The Court below, 
however, appears to have condoned the 
delay in filing the present application not 
with reference tos. 14, Limitation Act, which 
is a section conferring upon a litigant a 
right to have certain time excluded in 
computing the period of limitation, but 
upon s. 5 which confers upon the Court a 
discretion to condone delay when in opi- 
nion of the Court there are sufficient 
grounds for doing so. It is under this 
section that the Court below has acted. 
The learned Advocate for the petitioner, 
however, referred to certain decisions in 
which it was held that the pendency of a 
sacond appeal was not sufficient cause 
within the meaning of s. 5 for the filing 
of an application for review beyond the 
statutory period of limitation. Those cases, 
however, were not cases in which an appeal 
had been withdrawn. Furthermore, in 
revision, it is not the practice of this 
Court to interfere in the exercise of dis- 
cretion by the Court below even when 
the exercise of that discretion is founded 
on a mistaken view of the lav. The ground 
of limitation, therefore, also fails and the 
application is dismissed. There will be no 
order for costs. 


D, Application dismissed. 





RANGOON HIGH COURT 
First Civil Appeal No. 33 of 1936 
June 26, 1936 
Ba U ann PARKER, JJ. 

U THIN AND OTHERS —-APPELLANTS 
VETSUS 


DAW HMU AND aNuTaeR—ReEseonpents 

Burmese Buddhist Law—Will—Testamentary dis- 
position—Legality—Marriag:—Separation of spouses 
by mutual consent—Right to atetpa property —Hvt- 
dence Act (I of 1872), s. 92—Hxternal evidence as to 
intention of parties to deed—Admisstbility—Instru- 
ment representing what was tntended to be put down 
—Proviso i, if applies. , l 

There is nothing illegal ina Buddhist making a 
testamentary disposition of his property. Such a 
disposition may be of noeffect in law, but that does 
not render it illegal. 

When the husband and wife separate from each 
other by mutual consent, either is entitled to take 
his or her atetpa property, 

External evidenceas to the intention of the partieg 


i t 
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to a deed is not admissible. Section 92, proviso 1, 
Evidence Act, has no application in a case where the 
instrument represents what the parties intended to 
put down in writing, though it might not be in 
“accordance with what they intended to do and with 
the legal effect that they secretly wanted to bring 
-about but which for some reason they did not want 
to put in writing. Balkishen Das v, W. F. Legge 


(1) and Mottayappan v. Palani Goundan (2), relied 
on. 


The donor himself cannot set aside a deed of gift 
-on the ground that his intention was that it should 
not operate untilbis death, especially when there is 
no evidence that the donor of practically the whole 
of the property intended to retain any sort of con- 
trol’after the date of the gift. Mottayappan v. 
Palani Goundan (2), relied on; Ma Thin Myaing v. 
Maung Gyr (3), Maung Thu Ka v. U Thunanda 


(4) and U Tezawunta v. Maung Saw Pe (5), distin- 
guished, 


E.O. A. from the decree of the Assistant 
eras Court, Prome, dated January 3, 

Mr. Theing Maung, for the Appellant. 

Mr. Kyaw Hioon, for the Respondents. 

Parker, J.—This 18 an appeal with a 
cross-objection arising out of the judgment 
and decree in asuit for a declaration that 
a deed of gift is null and void. ‘Lhe appel- 
lants were sued on behalf of. themselves 
and of the members of the Malunze Rice 
Offering Society in Mandalay. ‘Che plaint- 
ifs were U Myat Tha Dun, M. L. G., and 
Daw Hmu, a lady of unsound mind. The 
suit was dismissed as against U Myat Tha 
Dun. Defendant No. 6 in the suit, Ma 
Shwe Sint, daughter of Daw Hmu and 
‘one of the donors under the deed of gift 
in question, was made a defendant as she 
refused to join with her husband as a 
plaintif in the suit. She has been made a reg- 
pondent in the appeal and has been re- 
presented by Mr. Kyaw Htoon along with 
plaintifi-respondent No. 2 U Myat Tha 
. Dun and Ma Shwe Sint were both 
eindaunggyis. ‘The property given by the 
deed, 114°20 acres of paddy land, a house 
and a granary, was the property of Daw 
Hmu with the exception of two small 
holdings -totalling + acres which were tue 
payın property of Ma Shwe sint. 
grounds alleged in the original plaint for 
declaring the deed of giti to be null and 
void were rst that plaintiff No. 2 was in 
dotage and of unsound mind at tne time 
she executed it, and, secondly, that the 
said deed of gift was meant to take effect 
on the death of plaintiff No.2 and defend- 
ant No. 6 and was in fact a testamentary 
disposition contrary to Buddhist Law. ‘Ibis 
first plaint alleged that by a registered 
power-of-attorney executed at the same 
- time as the said deed of gift, defendants 
Nos. lto 5 purported to empower defend- 
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ant No. 6 to collect the rents and profits of 
the properties, to eujoy the same during 
her life-time, and further alleged that by a 
subsequent agreement defendants Nos. l to 
5 purported to confer upon defendant No. 6 
authority to collect the rents and profits 
of the properties and enjoy the same dur- 
ing her life-time. The original plaint 
was filed on a ten rupees stump, but 
ultimately the plaintiffs were made tostamp 
the plaint in accordance with the value of 
the property involved. They were also 
made to amend their plaint in the direction 
of giving further particulars of facts which 
rendered the deed of gift null and void, and 
tne final form of the grounds is set out in 
para. 9 of the fourth plaint which reads as 
follows : 

“That the said deed of gift is null and void 
on the grounds:. (1) That plaintiff No. 2 was 
in her dotage and was of unsound mind at the 
time she executed it, 2). Thatthe said-deed of gift; 
when read in conjunction with the above-mentioned 
registered power-of-attoimney and an oral agree- 
ment collateral or contemporaneous with the deed 
of gift was meant to take effect only on the death 
of both the plaintiffs and defendant No. 6, and 
was, in fact, a testamentary disposition of the 
properties comprised therein, which is contrary to 
Buimese Buddhist Law, and (3) the deed of gift 
is invalid at least ag far ag plaintiff Nos. I's 
third share in the atetpa properties of defend- 
ant No. 6 which.are comprised in the deed is con- 
cerned.” 


There are three documents in question: 
Exhibit A, the deed of gift, whica reads as 
follows : 

“Deed of gift of paddy land, garden, house and 
granary by way of ‘Senghika’ for Buddhist keli- 
gion. On the ilth Waning of Kason 1296 B. H#, 
(May 8, 1934), Payaama-gyi -Daw Hmu and her 
only daughter Ma hwe Sint, residing in loma 
Kodokmyo, Thegon Township, Frome District, 
hereby transfer and give in charity as religious 
property the pieces of paddy land measuring 
414°20 acres, mentioned in the attached (schedule) 
together with garden, house and granary, belong- 
ing to them, to Kyi-wunsave-dawgyi U ‘Chin, the 
President, U Lu, U My: and U Pan Nyo, the 
Committee Members. and U Maung Gyi, the 
Secretary, who are at present managing Malunze 
kKice Olfering Society at Malunzehaung quarter, 
Mandalay, as follows: (1) The properties now 
given iu charity shall be religious iand ‘and build- 
ing to monks, novices, thuaaws and nuns residing 
in Sagesing Hilis and Minwun Hulls within the 
Grew demaicated by Malunze Rice Offering Society. 
(24, The paday, rice, money received in any way 
and the yearly rent, etc., accruing from the paddy 
land, garuen and buildings now given in charily 
are to-be given in charity only to the monks, 
novices, trkudaws and nuns mentioned in the 
register of the said Svcrety, residing in Sugaing 
Hulls and Minwun Hills. Tne same snall be kept 
along with the properties of the said Society and 
shall be utilised in carrying out such duties accord- 
ing to the resolutions pussed under bye-laws of the 


- sald society. (3) The above-mentioned Society 


shall. dispose of the - properties. now given im 


J 
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charity in accordance with the bye-laws of the 
‘e8id Society. The same shall not be sold, mortgaged, 
‘given, transferred or disposed of in any way on 
behalf of one individual or for one’s own interest. 
(4) Besides the pieces of paddy land, as per the 
attached schedle mentioned in this deed, a piece 
of garden land, situated within the four boundaries, 
‘on the ‘east by U Sein Bu's (land) onthe west by 
Ko Kyaw Nyons (land), on the south by main 
Yoad and on the north by U Wet Gyi's paddy land, 
in Inma Kodokmyo, together with the right of the 
enjoyment of the same and various kinds of trees 
‘growing ‘thereon; a two-sturey dwelling house built 
thereon, facing south with a frontage of four 
posts, divided into three rooms, corrugated iron 
sheet roofing, plank tlooring and walling, together 
‘with kitchen and sun shade and a granary built 
‘on the north of the said house, with five posts in 
Jength. and four posts in breadth, corrugated iron 
sheet roofing and plank flooring and walling, 
together with various kinds of trees growing on 
the pieces of paddy land, mentioned in the attached 
‘schedule are also included and. given in charity. 
' (5) The - properties now given’ in charity are 
dedicated to the religion and are made over for 
disposal so'longas the said Society is'in existence. 
In accordance with the terms mentioned above (we) 
agres to give in charity the pieces of paddy land, 
‘garden, house and‘ granary, and in witness whereof 
this deed is registered,” 


Exhibit O, the power-of-attornaey, ‘which - 


reads as follows: ' 
. . “On the llth Waning of, Kason 1236 B. E. (May 8, 
1934), at Paungde, U ‘Thin, the President, U Lu, U 
Myit.and,U van Nyo, Committee Members, and U 
Maung Gyi „Secretary of Rice Offering Society, 
~ Malunze Quarter, Mandalay, hereby grant this 
general power-of-attorney tu Daw Shwe Sint, resid- 
-ing in lama, Kodokmyo, Thegon Township, Prome 
District, as follows: ‘he general power-of-attorney 
is granted to (Daw Shwe Sint) so that ehe can 
, Carry out the duties asthe Society can, wiz., (l) to 
„manage and dispose of at'her discretion the pieces 
“uf paddy lörd, garde, house and~gianary situated. 
“in ‘Thégon Township, Prome Distiict, owned and 
controlled by Rice Offering Society, Malunz2‘Quarter, 
fandalay, as religious property. (2) ‘To lease out 
"ón rent the ‘said’ properties yearly ` with rights ‘of 
“enjoyment ; toeffect registration; to make collections; 
to ‘make demand ‘from other persons the ‘monies 
“mentioned in accounts or documents; to file “a 
“suit in “any Oourt in the event oi failure to collect 
the'’same;‘to-personally sign and file plaints and 
petitions; to engage lawyers ‘and give power to 
‘them -‘and to ‘cite witnesses ‘and file a list of 
‘withesses’; (3) To take action on contest: as plaint- 
uf or defendant in case a suit ds filed in con- 
_néction with the ‘said society or property; and 
‘to’ settle accounts, etc,, in’ respecb:ot various sums 
a of” idoney.” ; i , 
and. Ex. B, the deed of arrangement, 
“which reads as foilows : Matt gee 
.--“On the llth Waning of Kason 1298 B.E. (May €, 
41934), this deed_of agreement is made between U ‘Thin, 
_ the .President of ice. Offering Society, Malunze 
. Quarter, Mandalay, of one part and Daw Shwe 
biat and her mother, Daw Hmu residing in Inma 
. Kodokmyo, -Thegon .Township, Prome- District, of 
the other part, as follows : (1) whereas Daw Shwe 
-. Bint. and. Daw..Hmu have given in charity as 
-religious property. the .pieces. of paddy. land, al- 
-together-.measuring 114.40 acres togéther .. with 
. garden, house and granary,. belonging to them, bo 
the above-mentioned Soclety for monks, novices, 
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thudaws and nuns, residing in Sagaing Hills and 
Minwun Hills; (2). The charity is thus- given 
that during - the 
life-time of Daw Hmu and Daw. Shwe Sint, Daw 
Shwe Sint alone shall manage and dispose of the 
said properties and.-give the same in charily ac- 
cording to her wish, and it is promised thatit 
is only when the said Daw Shwe Sint dies that ‘the 
Rice Offering, Society shall, in accordance with -the 
bye-laws of the Society, manage and dispose of the 
above-mentioned properties given in charity -for 
charitable purposes. This promise is given with 
consent by.-the President, Committee Members and 
Secretary,” 


All the three documents. were executed 
on the same day. It would be seen that 
the allegation in the original plaint that 
the powei-of-attorney and the deed of 
agreement gave defendant No. 6 full enjoy- 
ment of the profits of the property in 
her life-time was baseless, as there is a 
provision that the profits shall be given 
in charity. The lower Court found after 
hearing the evidence and considering the 
written exhibits that there was an intention 
that the transfer should not take effect until 
after the death of both grantors and that 
this for Burman Buddhists was an un.awful 
object. j 

The grounds of appeal are that the learned 
Assistant District Judge erred in holding 
that there was an intention that the transfer 
by Ex. A should not take effect until after 
the death of both the grantors; that he 
erred in holding (a) that it would be reason- 
able to infer from the d.cuments them- 
selves (Exs, A and B) that such was the 
intention of Daw Hmu and Daw Shwe Sint, 
and (b) that such intention was sufficient 
to render the transfer null and void; that 
he erred in presuming that there:- was some 


consideration from the Society and that it, 


could only be an agreement to allow Daw 
Shwe Sint the benetit of the profits of the 
land for life; that he erred in allowing the 
plaint to be amended so many times and in 
allowing the plaintiffs to introduce an 
allegation of an oral.agreement al a very 
late’ stage and that he should have held 
that evidence of the alleged oral agreement 
was not admissible ; that he should have 
distinguished between Daw Hmu’'s property 
and Daw Shwe Sint’s property and taken 
into consideration the fact that Daw Shwe 
Sint had not asked for a declaratory decree 
and that Daw Hmu was not entitled toa 


‘decree as regards Daw Shwe Sint’s which 


had been transferred. The lower Court 
found that the claim that Daw Hmu herself 
was of unsound mind at the time of the 
execution of the deed was. not established. 
it has been argued before us that thig 
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finding is wrong. Butit is clear from the 
evidence of the Registration Officer that 
Daw Hmu was of sound mind at the time 
of registration, and there is no ground for 
disbelieving that officer. It is settled law 
that external evidence as to the intention 
of the parties to a deed is not admissible : 
see Balkishen Das v. W. F. Legge (1), where 
their Lordships of the Privy Council say : 

Their Lordships do not think that oral cvidence 
of intention was admissible for the purpose ofcon- 
struing the deeds or ascertaining the intention of 
the parties. By s. 92, Evidence Act (Act I of 1872), 
no evidence of any oral agreement or statement can 
be admitted as between the parties to uny such 
instrument or their representatives-in-interest for the 
purpose of contradicting, varying or adding to, or 
substracting from, its terms, subject to the exceptions 
Contained in the several provisos,” 

On this point Mr. Kyaw Htoon for the 
respondents argues that in the present 
case the provisions of s. 92, Proviso (1), 
are applicable. This proviso is to the 
effect that : 

“Any fact may be proved which would invalidate 
any document, or which would entitle any person to 
any decree or order relating thereto, such as fraud, 
intimidation, illegality, want of due execution, want 
of Capacity In any contracting party, want or failure of 
consideration, or mistake in fact or law.” 


It is urged that if the deed of gift was 
really intended as a testamentary disposition 
it is illegal. ‘Illegal’ is not delined in the 
Evidence Act, and to my mind there is 
nothing illegal in a Buddhist making a 
testamentary disposition uf his property. 
Such a disposition may be of no effect in 
law, but that does not render it illegal. 
Actually in view of the fact that Daw Hmu, 
who owned all but a very small fraction 
of the property granted by the gift, 
was given by the two contemporary deeds 
(Exs. B and O) no control whatever over 
the property, it is impossible to plead taat 
she was attempting to retain control of the 
property until her death, In Muttayappan 
v. Palani Goundan (2), it was held that 
8. 92, proviso 1, Evidence Act, has no appli- 
Cation in a case where the instrument re- 
presents what the parties intended to put 


down in writing, though it migat not be. 


in accordance with what they intended to 
do and with the legal effect that they 
secretly wanted to bring about buat wnicao 
for some reason they did not want to put 
in writing. Itis clearly not opan to Daw 
Hmu herself to say that when sns gave the 
propery she did not doit. A deed of gift, 
unless there is something in the deea itseif 
to defer jts operation, takes effect on regis- 
tration as from the date of its execution. 

(1) 22 A149; 27 I A58; 7 Sar. GUL tP O) 

(2) 38 M 226; 20 Ind. Gus. 924A IR 1915 Mad, 
855; 25M L J 290, (1913) M W N 650, 
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It is not really necessary to discuss the 
oral evidence, but suffice it to say it is to 
my mind against the respondents. (His 
Lordship then discussing the evidence 
proceeded). The authorities on which the 
respondents rely are, first, Ma Thin Myaing 
v. Maung Gyi (3). In this case evidence 
of the donor was admitted to the effect that 
it was her intention that the gift was not 
to take effect until her death, and this 
evidence was said to be strongly supported 
by the conduct of the parties. But in that 
case it was not the donor herself who was 
seeking to set aside the deed, and the 
principles embodied in the two rulings 
aboverquoted might possibly not apply as 
they certainly doin the present case. In 
Maung Thu Ka v. U Thunanda (4), again 
it was not the donor who was seeking to 
set aside the deed of gift which was held 
to be in the nature of a testamentary docu- 
ment. In U Tezawunta v. Maung Saw Pe 
(5), again it was not the donor who sought 
to set aside the gift. 

None of these cases, therefore, is any 


-authority for permitting the donor herself 


to set aside a deed of gift on the ground 
that her intention was that it should not 
operate until her death; much less is it an 
authority in a case where, as in the present, 
there is no evidence that the donor of 
practically the whole of the property ins 
tended to retain any sort of control after 
the date of the gift. The next thing to 
consider is the cross-objection tiled by 
U Myat Tha Dun for Daw Hmu. The suit 
was dismissed as against U Myat Tha Dun 
permitting on the ground that he had no 
present interest in the property. He had 
certainly no shadow of interest in Daw 
Hmu's property. As regards Daw Shwe 
Sint’s property, the parties being einda- 
unggyis, Daw Shwe Sint was entitled to 
dispose of it. In any case even supposing 


that U Myat Tha Dun had an interest in 


Daw Shwe Sint’s property it is clear that 
seeing that Daw Shwe Sint's gift would take 
effect only as regards her share U Myat 
Tha Dun could have no interest in setting 
aside a gift of that share. The suit, there- 
fore, was rightly dismissed as against 
U Myat Tha Dun. Actually he is not exe — 
pressed to be a party personally to the 
cross-objection, Tnere remains the question 
of certain costs awarded to appellants in 
respect of the amendments of the plaint 
.3) LR 351; 74 lad. Uas. 166; AIR 1924 Rang. 13. 
(4) 5 R 371; 105 Ind, Cas. 51; A LR 1927 Rang, 


ih. 
6) LO R224; 13) Ind. Cas. 278; AIR 1932 Rang, 
10i; Ind, Rul, (1932) Rang. 179. 
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which were ordered. It is urged that 
Rs. 299-11 is excessive. The tirst plaint 
certainty made unfounded allegations as to 
the facts of the collateral arguments and 
these allegations were continued in the 
second and third plaints. It was not till 
the fourth plaint that there was an allega- 
tion ofa distinct oral understanding be- 
tween defendant No. 6 and defendants 
Nos. 1 to 5 that the properties conveyed 
were not to be given over to the Society 
until the death of defendant No. 6. 

In my opinion plaintiff should not have 
been compelled, as in effect he was, to 
plead a separate oral agreement. He should 
have been allowed to continue to rely on 
the documents, and though some amend- 
ment by the first plaint may have been 
necessary, in the direction of altering the 
suit from cne for a mere declaration to one 
fora declaration and consequential relief, 
no further amendment was required. 1 do 
not consider that the award of full costs of 
these amendments was justified. The 
appeal is allowed and the suit is dismissed 
with costs in favour of appellants in both 
Courts. The order of the Assistant District 
Court for payment of Rs. 299-11 special 
‘costs by the two plaintiffs on account of the 
amendments of the plaint is set aside and 
instead the plaintiffs are ordered to pay a 
sum of Rs. 34 in respect of the costs of the 
amendment of the plaint. 

Ba U, J—I agree with the order pro- 
posed by my learned brother. 1 have uo 
doubt in my mind thatitwas intended that 
the deed of gift should take effect from the 
date of execution. Therefore, there is no 
room for proviso l, s. 92, Evidence Act, to 
operate. As regards U Myat Tha Dun, I do 
not know what possible claim he can have 
to either the property of Daw Hmu or that 
of MaShwe Sint. It is admitted that at 
the time of his marriage with Ma Shwe Sint 
both he and she were eindaunggyis. It is 
further admitted that the property of Ma 
Shwe Sint now in question was her atetpa 


property at the time of her marriage with 


U Myat Tha Dun. As they have now 
separated from each other by mutual con- 
sent either is entitled to take his or her 
atetpa property. It is unnecessary to quote 
authorities in respect of this proposition. 
The law is quite settled. If U Myat Tha 
Dun cannot possibly have any interest in 
the atetpa property of his wife at the time 


of the divorce, it is far less that he will’ 


have any interest in the property of his 
former mother-in-law. 


N. Appeal allowed. 
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PATNA HIGH COURT 
Civil Appeal No. 173 of 1933 

April 13, 1937 
AGARWALA, J. 

Raja RAJENDRA NARAYAN BHUNJ 

DEO—DerenpantT—APppPBLLANr 
versus 
NILAMANI BEHERA— PLAINTIFF 
AND cTHERS— DEFENDANTS — RESPONDENTS 
Landlord and tenant—Adverse possession—Existence 


of marfatdarl recetpts—Whether shows. intention to 

conceal transfer from landlord—Transferee of oc- 

_cupancy tenant within landlord's estate in possession 
for over 20 years — Possession not concealed—Trans- 
feree, tf gets occupancy rights. 

The existence of marfatdari receipt is not neces- 
sarily an evidence ofan intention to conceal from the 
landlord the real state of affairs, for while in some 
cases that is the object of paying rent in the name of 
the original tenant, in other cases the reason for the 
existence of such receipts is that the landloid knows 
the real facts but is not willing to give to the trans- 
feree a receipt which may be an effective recogni- 
tion of the transfer. So the existence of such receipts 
do not by themselves evidence an intention to conceal 
a transfer from the landlord. 

Where, therefore, a transferee of an occupancy tenant 
has been in possession of the holding within the 

‘estate of the landlord for over a period of 20 years, 
he acquires the occupancy rights in such holding, in 
the absence of any proof that his possession was 
concealed from the landlord. Nalinikanta Mukherji v. 
Gobinda Ramanuja Das (1), distinguished. Probhabati 
Dasi v. Taibatunnessa Chowdhurani (2), referred to. 
Secretary of Statev. Devendra Lal Khan (38), relied 


on, 
' ©, A.’ from appellate decree of the 
e aigi Judge, Cuttack, dated August 26, 
193 


Mr. B. K. Ray for Mr. P. Mahanty, for the 
Appellant. . 

Mr S. N. Sen Gupta for Mr. L. K. Das- 
Gupta, for the Respondents. 


Judgment.—The plaintiff-respondent in 
1912 purchased an occupancy holding 
Situated in the permanently settled zamin- 
dari of the appellant-defendant. He took 
no steps to have this purchase mutated 
in the defendant's sherista. In 1926, in 
the current survey, the original tenant's 
name was recorded in respect of the 
holding witha note that the holding had 
been sold to the present plaintiff. The 
appellant took out certificate proceedings 
against the original tenant to recover 
arrears of rent and in execution pur- 
chased the holding and obtained delivery 
of possession. The respondent, thereupon, 
instituted the present suit for a declara- 
tion of his status as an occupancy raiyat 
of the holding and for recovery ‘of posses- 
sion. The trial Court held tbat the respon- 
dent had been in pussession of the holding 
from 1912 until 1932 when the appellant 
obtained delivery of possession -in execu- 


‘9 go D 


1937 


tion of his certificate. The trial Oourt 
held, however, that the marfatdari receipts 
which had come into existence between 


the date of the plaintiff's purchase and his. 


dispossession could not be accepted as 
evidence that the landlord had knowledge 
of the purchase. Hence he held that the 
plaintiff's possession was not to th: know- 
ledge of the landlord and that he had 
acquired no tenancy rights in the- holding. 
In appeal to the learned District Judge, 
the finding that the respondent has been 
in possession for 20 years has been’ con- 
firmed: But the learned District Judge 
held that it was immaterial whether the 
landlord had knowledge of the plaintiff's 
purchase or not and that accordingly the 
respondent had by adverse possession ac- 
quired occupancy rights in the disputed 
holding. In appeal by the landlord, refer- 
ence was made tothe decision of a Single 
Bench of this Court reported in Nalini- 
kanta Mukherji v. Gobinda Ramanuja 
Das (1) in which the learned Judge said: 


“How can there be an assertion of title to operate 
against the landlord unless it is made to his know- 
ledge, and how cana purchaser who only pays rent 
in the name of his vendor be said to assert his own 
title as a tenant ?” 


That was a case in which the landlord 
was Suing for recovery of the registra- 
tion-fee to which he 
transfer of an occupancy holding by 
reason of the provisions of s.31, Orissa 
Tenancy Act, and the defence appears to 
have been that the defendant, by reason 
of his possession, was entitled to retain the 
holding without payment of the fee. The 
facts are, therefore, diferent from those 
in the present case. On behalf of the 
respondent reference was made to a 
Division Bench of the Oalcutta High Court 
in Probhabati Dasi v. Taibatunnessa 
Chowdhurani (2). That was a suit by the 
Jandlord auction-purchaser to recover pos- 
session of land which was in the posses- 
sion of the transferee from the original 
tenant. Referring to the evidential value 
of the marfatdari receipts and the effect 
of themin relation to the question of the 
landlord’s knowledge of the transfer, the 
learned Chief Justice, Sir Lawrence 
Jenkins, expressed his opinion that in 
such cases it was a mistake to pay too 
much attention to mere words but that 
what is essential is to take into considera- 
tion all the facts and circumstances for 


Wa I R 193k Pat, 458; 150 Ind. Cas. 102;6R P 
(2) 19 OC L J 62; 20 Ind. Oas. 664; A IR 1914 Cal. 
108; 170 WN 1088, `’ a 
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the purpose of determining whether the 


relationshipof landlord and tenant exists 
between the zamindar and the transferee. 


‘That case, however, was not eventually 


decided on that ground, so that it is not 
of much assistance for the determination 
of the present appeal. It is argued by the 
learned Advocate for the appellant that 
Possession without the knowledge of the 
landlord is insufficient to establish the 
right which the respondent claimed. In 
other words, however long the transferee 
may have been in possession, and however 
openly his possession may be, if the land- 
lord in facthad not knowledge of it, it is 
insufficient for the purpose of enabling 
the transferee of a holding to establish as 
against him tenancy rights in the holding. 
Now this question of necessity for know- 
ledge of an assertion of a hostile title was 
dealt- with by their Lordships of the Privy 
Council in Secretary of State v. Devendra 
Lal Khan (8) at p. 2a* where their Lord- 
ete said with regard to this question 
that : 

“The classical requirement is that the possession 
should be nec vt nec clam nec precario. Mr, Dunne 
for the rown appeared to desiderate that the 
adverse possession should be shown to have 
been: “brought to the knowledge of the Grown, 
but in their Lordsnips' opinion there is no 
authority for this requirement. It is sufficient 
that the possession be overt and without any, 
attempt at concealment, so that the person 
against whom time is running ought, if he 
exercises due vigilance, to be aware of whut is 
happening.” 

The existence of marfatdari receipts is 
not necessarily evidence of an intention 
to conceal from the landlord the real 
estage of affairs, ior while in some cases 
that is the object of paying rent in the 
name of the original tenant, in other cases 
the reason for the existence of such receipis 
is that the landlord knows the real facts 
but is not willing to give to the transferee 
a receipt which may be an efective 
recognition of the transfer. In my opinion, 
therefore, the existence of the marfatdari 
receipts did not, by themselves, evidence an 
intention to conceal a transfer from the 
landlord. I have, therefore, in this case 
the fact which cannot now be disputed 
that over a period of 20 years the respon- 
dent has been in possession of this holding 
within the estate of the defendant-appel- 
lant, and ia my view, by that possession 
which is. not proved to have been cone 


(3) AIR 1934 P C 23; 147 Ind, Oas. 545; 61 I A 78: 
61 026236 RP C 49; 1k O W N 96;66M Ld 134: 
(1934) M W N (65, 38 L W 207; 36 Bom. L R 248; 38 
O W N 285; 434) A LJ 153; 59 OL J 56 ¢(P 0). 
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cealed from the defendant, he has acquired 
occupancy rights in the disputed holding. 
I would, therefore, confirm the decision of 


the learned District Judge and dismiss this 
appeal with costs. 


D. Appeal dismissed. 


RERHEPRER A 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Criminal Appeal No. 26 of 1937 
May 21, 1937 
MEHTA, A, J. C. - 
SIRUMAL RAMCHAND— APPELLANT 
VETSUS 
EMPEROR—R#sponpENT 
Penal Code (Act XLV of 1860), s. 408—Sentence— 
Accused, 2 man of 18 years‘and of good character— 
Offence. due to laxity of manager and his own miser-. 
able pay—Sentence reduced to one already unaer- 


gone. : 

-The accused who was found guilty under s. 408, 
Penal Code, and was sentenced to one year's rigor- 
ous impilisonment was a young man of 18. He had 
previously borne a good character as testified to by 
his two former masters. He was getting a misérable 
pay of Ks. 22 per mensem for the responsible work 
that Was-entrusted to him. There was unpardon- 
able slackness onthe part of the manager in not even 
seeing whether the daily totals were correct 6r not. 
Had the manager checked the total of the ‘very first 
day, he would have'discovered the mistake of Ks 100 
either intentionalor inudvertent. There were only 
eight items'which had to be added upin order ‘to 
see whether the total was correct or not. Thus-the 
accused was, soto say, encoursged in his fratid by 
the laxity of the virtual master. ` The ‘amount that 
was actually proved to have been embezzled’ by the 
accused: was Ks. 300. He had also been in jail for 
some time as an under-trial prisoner ; 

Held, that in the circumstances the sentence 
should bé reduced, to one already undergone. 


. By ee © 
Or. A. against conviction and sentence 


passed by the Oity Magistrate, Karachi, 
dated February 8, 1937. 


Mr. Balkrishna H. Lulla, for the Appel- 
ant. 

Mr. D. N. O'Sullivan, for the Crown. 

Judgment.—The appellant, Sirumal 
Ramchand, has been convicted by the 
learned Oity Magistrate of Karachi of an 
offence punishable under s. 408, Indian 
Penal Code, and sentenced tosuffer rigorous 
imprisonment for one year and also to pay 
atine of Rs. 50 in default, to undergo further 
rigorous imprisonment for three months. 
The facts are briefly these: The appel- 
lant was engaged by the firm of Lokumal 
& Sons, dealers in cloth, to recover 
outstandings and to write up the account 
books of the tirm. He worked us such 
from March 30, 1936, to June 8,1936, on 
which day he went away on leave on 
the ground that his mother had been ailing, 
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Some months later, when Naraindas, the 
Manager of the complainant firm, checked 
the accounts, he discovered thas there had 
been misappropriation of s-me of -the 
money collected by the appellant, which, 
though entered up in the book had not 
been handed over to the manager. The 
practice was that the appellant used’ to 
recover Various sums during the day, enter 
them in the account book, make a total, 
and hand over the amcunt of-the total to 
the manager. In the total, however, of 
three different days the appellant showed 
Rs. 100 less; for instance on April 14, 1986, 


instead of Rs. 973-89, the total was. 
Rs. 873-89. Again on April 23, 1936, 
the amounts collected really totalled 


Rs 1,589-12 3, but the book total showed 
Rs. 1,489-12-3. Similarly on April 29, 1956, 
the appellant recovered. in all Rs. 610-10-9. 
but the book showed a total of Rs. 510-10-9. 
The manager never took the trouble of 
verifying whether the totals were correct 
or not; he was satisfied with the amount 


that was handed over to him if it ‘was, 
in accordance with the total shown in the > 


book. . 

Now, it is perfectly clear that it was the 
duty of the appellant to recover all oute 
standings. He had actually entered up all 
the outstandings recovered in the book. It 
is not likely that he wouldmake a mistake of 
Rs. 100 cn each of the three different 
occasions. Even if he made a mistake, he 


-would at once have found it out, because. 


after handing over the amount of the total 
to the manager, there would be every 
time a surplus of Rs. 100 left in his hands. 
There is, therefore, no doubt whatscever 
thatthe appellant is guilty of the offence 
with which he was charged. The only 
question for determination in this appeal 
is— I have no doubt that it is mainly on 
this point that the appeal has been ad- 
mitted by the learned Judicial Commissioner 
—whether the sentence in this case is 
not excessive. The appellant is a young 
man of 18. He has previously borne a 
good character as testified to by his two. 
former masters. He was getling a misera- 
ble pay of Ks. 22 per mensem for the 
responsible work that was entrusted to him. 
There was unpardonable slackness on the 
part of the manager in nct -cven sceing 
whether the daily totals were correct or nol, 
Had the manager checked the total of the 
very first day, he would have discovered 
the mistake of Rs. 100 either intentional or 
inadvertent. There were cnly eight items 
which had to be added up in order to see 
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whether the total was correct or not. Thus 
the appellant was, so to. say, encouraged in 
his fraud by the laxity of the..virtual 
master. 

The amount that is actually proved to 
have been embezzled by the accused in 
this case is Rs, 300. Under the. circum- 
stances the learned Public Prosecutor, too, 
concedes that there are special features in 
this case for showing leniency. It is true, 
as was purt to the learned Magistrate, this 
Court does regard cases of criminal breach 
of trust by clerks and, servants as serious 
offences. There are, however, special circum- 
stances in this case which induce me to 
reduce the sentence passed in this case. 
The appellant has already remained in jail 
after conviction for nearly three and half 
months.’ He has also been in jail for some 
etime as “an under-trial prisoner. I think 
under the circumstances, the ends of jus- 
tice will be met if I reduce the sentence of 
imprisonment to that already undergone. 
The order about fine dnd the imprisonment 
in default of fine must stand. Order 
_ accordingly, 

D. , Sentence reduced, 





‘ALLAHABAD HIGH COURT. 
Second Civil Appeals Nos. 178, 179 and 
255 of 1935 
May 6, 1937 
COLLISTER, J. 

ARYA PRATINIDHI SABHA THROUGH 
MADAN MOHAN SETH— PLAINTIF — 
ÅPPELLANT 

VETSUS . 
CHOTEY LAL AND OTHERS—DEFENDANTS— 

RESPONDENTS i 

Civil Procedure Code “Act V of 1908), 3. 144— 
Restitution—Decree for holding charge of institution 
—In execution decree-holder taking possession of 
butldings—Decree set aside on appeal—Decree-holder 
must restore possession to person tn possession at time 
of suit. 

nre a decree-holder in execation of his decre 
which allows him to hold a charge of certain in- 
stitution, and under colour of the decree takes pos- 
session cf the buildings of the institution, but the 
decree is subsequently set aside in appeal, the dec- 
ree-holder must, under s. 141, Civil Procedure, Oode, 
restore the possession to the person who was admittedly 
in possession at the time of institution of the suit. 
The object and purpose of s. 144, Civil Procedure 
Code is that the parties shall be restored to the posi- 
tion which they originally occupied. Surya Datt v. 
Jamna Datt (^, referred to. , 

S. ©. A.from the decision of the Sub- 
Judge, Shahjahanpur, dated November 15, 
1934. i 
© Messrs. N. P. Asthana, Panna, Lal and 
S. N, Verma, for the Appellant. 
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Messrs, K. N. Malaviya, L. N. Gupta 
and Jognandan Lal, for the Respon- 
dents. 

Judgment, —These are three connected 
second appeals bya plaintiff, namely, the 
Arya Pratinidhi Sabha. It appears that 
in Shahjahanpur there aretwo girls’ schools 
or pathshalas of the Arya Samaj, one in 
Mohalla Dilawarganj and the other in 
Mohalla Bahadurganj. There are also some 
shops of the Arya Samaj, the income 
whereof is utilized for the upkeep of 
the Bahadurganj School. The school in 
Dilawarganj has no building of its own; 
it is conducted in a rented building. The 
school in Bahadurganj has its own build- 
ing. The managing ‘and governing body 
of the Arya Samaj at Shahjahanpur is 
known as the Arya Vidya Up Sabha. 


In, 1927 Chotey Lal, respondent No. 1, 
and menof his party were asserting them- 
selves to be office-bearers of this institution. 
On June 29; 1925, the Arya Pratinidhi 
Sabha instituted Suit No. 266 of 1927 
against Ghotey Lal and others, the plaint 
being signed by one Tinku Lal as special 
attorney. It was alleged inthe plaint that 
although in 1926 Chotey Lal defendant 
No. 1 was the secretary and defendant No. 2 
was the treasurer and defendants Nos, 3 
to.8- were members of the Arya Vidya 
Sabha (which subsequently became the 
Arya Vidya Up Sabha), new office-bearers 
and members had"been elected on January 
10, 1927, by the executive committee of 
the Arya Samaj and the term of office of 
the defendants had expired. The main 


reljefs claimed were : 

‘(a) The defendants may be ordered to hand over 
the charge of the registers, papers of all kinds, 
furniture, “books and goods of every kind of the 
Arya Vidya Sub-Committee, formerly the Arya 
Vidya Sabha, Shahjahanpur, of Arya Kanya Path- 
shala, Shahjahanpur (Bahadurganj) and Kanya 
Pathshala /(Dilawarganj), to the plaintiff or to any 
other person appointed by it for this purpose, 
a the timeto be fixed by the Court. Laid at 

s 400. 

(b) A decree may be passed in favour of the 
plaintiff against the defendant for any amount 
and (sic) money which may be found in the defen- 
dants or any defendants’ possession under account 
up to the date of the decision of this case, on 
account of the funds and income of the Arya 
Vidya Sub-Committee, formerly Arya Vidya Subha, 
Shahjahanpur, and Kanya Pathshalas aforesaid 
or may be found to have been realized by the 
defendants orany defendant in the name of the 
Arya Samaj, Shahjahanpur. The plaintiff does not 
know, the correct amount of it at this time. Itis, 
therefore, laid at Rs. 13200. Ifany further amount 
is founddue,then further court-fee will be paid 
thereon; 

(© An. injunction may be issued to the defendants 


restraining them from calling any society of theirs 
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inthe name of Arya Samaj, Shahjhanpur, taking 
any proceeding inits name or having any society 
registered under the name of Arya Samaj, Shab- 
jahanpur, or any society subordinate to it as 
Arya Vidya Sabha and Arya Vidya Up-Sabha, 
Shahjahanpur. 

(d) An injunction may be issued to the defendants 
restraining them from causing any obstruction 
or interference in the management and supervision 
and in the discharge of other duties by the 
present Arya Vidya Sub-Committee and the 
Arya Samaj, Shahjahanpur, in respect ofthe Arya 
Kanya Pathshala, Shahjahanpur (Bahadurgenj) and 
Kanya Pathsbala, Dilawarganj, laid at Rs. 200.” 


The suit was decreed on March 27, 1928, 
and afew days later, Tinku Lal applied 
for and took out execution and thereafter, 
he took possession of the building and 
shops. The defendants appealed and on 
January 14, 1980, the appeal was allowed 
and the suit was dismissed. There was 
then .asecond appeal to this Court: but 
ultimately the plaintiff withdrew his suit 
with permission to institute it afresh. 
This was on June 22, 1932. No fresh 
suit was instituted. Meanwhile, on Feb- 
ruary 15, 1930, Chotey Lal had applied for 
restitution under s. 144, Civil Procedure 
Code, and ultimately his application was 
allowed on September 15,1931; but res- 
titution was apparently not made at that 
time on account of the appeal which was 
pending in this Court. When the plaintiff 
withdrew his suit and the parties were res- 
tored ‘to the status quo, Chotey Lal pressed 
his applicaticn for restitution and on July 7, 
1932, the trial Court appointed a Receiver 
for the purpose of making such restitution. 
The plaintiff resisted and on July 8, 
1932, the locks of the building were broken 
under the orders of the Court and posses- 
sion was given to Chotey Lal. The 
plaintiff appealed . against the order 
of July 8, 1932. He also objected that 
restitution could only be made in respect 
to those properties of which he had acquired 
possession in execution of his decree and 
could not bemade in respect to such 
properties of which he had otherwise 
possessed himself. On November 30, 1933, 
the Munsif, apparently purporting to act 
under s. 151, Civil Procedure Code, 1ec- 
tified his order of July 8, 1932, and directed 
that the Bahadurganj building and the 
shops be handed back to the plaintiff. 
Another order was passed on January 6, 
1934, partly allowing and partly dismissing 
the plaintiffs’ application in respect to mov- 
ables. 

As I havealready said, the plaintiff 
appealed against .the order of July .§, 
1932. That appeal was No. 128 of 1932, 
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Chotey Lal and others appeald against the 
order of November 30, 1933, and against 
the order of January 6, 1934. Those 
appeals were Nos. 283 of 1933 and 28 of 
1934. The plaintiff's appeal has been’ 
dismissed and theappenls of the defend- 
ants have been allowed by the Oivil 
Judge of Shahjahanpur by a judgment, 
dated November 15, 1934. 

Second appeals have been presented 
to this Court in respect to all three 
matters. Second Appeal No. 178 of 1935 
arises out of Appeal No. 1:8 of 1932 
relating tothe order of July 8, 1932; 
S. A. No. 179 of 1935 arises out of Appeal 
No. 288 of 1933 relating to the order of 
November 30, 1933: and S. A. No. 255 
of1935 arises out of Appeal No. 28 of 
1934 relating to the order of Jaguary 6, 
1934, i 

There is only one point which has been 
taken before me in these appeals. Itis 
contended that in execution of his decree 
the plaintiff obtained possession of nothing 
more than the books, registers, furniture, 
etc., of the institution, the value whereof 
was Rs. 400, and that it was by force and . 
not in execution of his decree that he 
obtained possession of the buildings. It 
is accordingly pleaded that Chotey Lal 
and his party were not entitled to restitu- 
tion in respect to such property as 
had ecme into the possession of the plaintiff 
otherwise than in execution of his 
decree. 

I have been referred by learned Counsel 
for the plaintiff appellant to certain admis- 
sions of Chotey Lal which were made 
during the pendency of proceedings under 
a. 145, Criminal Procedure Code. There is 
an application of his dated April 14, 1928, 
paper No. 21-C, in which he said inter 
alia that the buildings which were in 
dispute inthe proceedings under s. 145, 
Criminal Procedure Ccde, had not been the 
subject-matter of dispute in the civil 
litigation and no relief had been sought 
in respect to them. Then there isa cer- 
tified copy of a deposition purporting 
to have been made by Chctey Lal on 
April :0, 1928, in the Criminal Court. This 
certified copy bears no exhibit mark or 
number and was never put to Chotey 
Lal. Chotey Lal did not go into the 
wilness: box and so this dccument could 
not very well bave been put to him 
but an admission or denial ought to 
have been demanded from his counsel. 
This certified copy is a public document 
and is admissible as proof of the contents 
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of the original, but there has been con- 
siderable discussion before me as to whether 
the identity of the deponent with Ohotey 
Lal is established. In my opinion the 
matter is of academic interest only and 
there is no necessity to pursue it. These 
admissions of Chotey Lal are quite incon- 
clusive, for it is obvious that both Tinku 
Lal and Chotey Lal, whenever it has suited 
their purposé, have fallen back on the 
letter of the decree of March 27, 1928, in 
Suit No. 266 of 1927 and have pleaded 
that no right was given thereunder to 
possession of the buildings. Under that 
decree, Chotey Lal and the other defendants 
were ordered among otker things to make 
over charge of the Arya Vidya Sabha and 
the pathshalas to the plaintiff and were 
restrained from interfering with the plaint- 
if ir the management thereof. Three 
days after the passing of the decree, 
Tinku Lal applied for execution and in 
his application dated March 31, 1928, he 
claimed inter alia that charge of the 
pathshalas and of the Arya Vidya Sabha 
and the Arya Vidya Up-Sabha be handed 
over to him and thereafter he took pos- 
` session of the school building and the 
shops. There can be no doubt whatever 
that he took possession under colour of 
his decree andit is, I think, obvious that 
the taking overcharge of this institution 
necessarily involved the taking possession 
of its buildings. It is absurd to suppose that 
one person can bein charge of such 
institution while another person has a right 
to possession of its buildings. i 

In Surya. Datt v. Jamna Datt (1) it was 
held bya Bench of this Court that : 

“Underthe terms of s. 144, Civil Procedure Code, 
where a decree-holder gets possession of the property 
decreed to him otherwise than by executing the 
decree, but under colour thereof and that decree 


is set aside in appeal, the opposite party is entitled 
to be replaced in possession.” 


‘It is true that that case is distinguish- 
able forthe reason that the property there 
taken possession of was the subject-matter 
of the: suit and of the decree, whereas in 
the present case possession of the buildings 
was not actually decreed. Nevertheless, 
I am of opinion that since the plaintiff was 
entitled under his decree tohold charge 
of the institution and since under colour 
of that decree he took possession of the 
buildings, such possession naturally 
and necessarily following thé ‘taking of. 
charge, he is under an objection to restore 
possession to the persons who were ad- 
-(1) 18A LJ 729; 57 Ind. Oas. 148; A IR 1920 All, 
190; 42 A 568. —_ ; 
is 6 : 
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and are dismissed with costs. 


“1 


mittedly in possession at the time when 
the suit was instituted. The object and 
purpose of s. 144, Civil Procedure Code is 
that the parties shall be restored to the 
position which they originally occupied. 
In my opinion the view taken by the Court 
below is right. o. 
After learned Counsel for the plaintiff- 
appellant had concluded his arguments, 
learned Counsel for the defendants-res- 
pondents in the course of his argument 
raised a plea that these three second appeals 
are incompetent. He contends that the 
order of July 8, 1932, was ancillary to the 
order of July 7, 1932, and was not separa- 
tely appealable. The order of July 7, 1932, 
was appealed against but the appeal was 
dismissed on July 27, 1932. As regards 
the order of November 30, 1933, and the 
order of January 6, 1934, it is pleaded 
that they were in effect review orders and 
that no second appeal lies. Since I have 
already found on merits in favour of the 
defendants-respondents, if is not necessary 
to consider these pleas. Learned Oounsel 
for the plaintiff on the other hand has 
pleaded that the orders of November 30, 
1933,and January 6, 1934, being orders 
under s. 151, Civil Procedure Oode, were 
not appealable and were thus final. This 
plea finds no place in the memorandum 
of appeal to this Court and the judgment 
of the lower Appellate Court indicates that 
the point was not agitated in that Court. 
It seems to me that these orders cannot 
be deemed to have been passed under 
s. 151 at all. They were orders substantial- 
ly affecting restitution of the property. l 
In the result these three appeals fail 
Permission 


to appeal under the Letters Patent is 
refused. a 
D. Appeal dismissed. 
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PATNA HIGH COURT 
Civil Appeal No. 374 of 1934 
November 5, 1933 
Wort, J. 
Musammat SAMPAT KUER ano ofunes — 
DEFENDANTS——ÅPPELLANTS 
versus 
RAMLAL KAHAR AND OTHERS —PLAINTIFFS 
AND ANOTHBR——DEFBNDANT—RESPONDENTS 
Evidence Act (I of 1872), 3. 115—Estoppel —Sale- 
deed in respect to one jagir plot—Recitation that 
vendor had no more jagir plots—Recitation found 
incorrect—V endor, tf estopped. 


Where in agale-deed in respect of a jagir plot 
there ia a recital to the effect that the vendor hag 


712 


no more jagir land but it is found that he has more 
than one such plot, the recital being only a state- 
ment of fact not amounting to transfer, does not 
estop the vendor unless the vendees have changed 
their position in any way by such recital. 


©. A. from the appellate decree of 
“re Sub-Judge, Gaya, dated December 21, 
1933. 

Messrs. Khurshed Husnain and Sundar 
Lal, for the Appellants. 

Mr. Rajkishore Prasad, for the Respon- 
dents. 

Judgment.—This appeal arises out of 
an action in which the plaintiffs claimed 
survey plots Nos. 31 and 304. Their claim 
as regards plot No. 31 was disallowed on 
the ground that it was the subject matter 
of a sale deed by defendant No. 3, the father 
of plaintiffs Nos. 4 and 5, and therefore had 
passed ‘io the defendant-appellants Nos. 1 
and ?. The plaintiffs, however, succeeded 
as regards plot No. 304, and it appears to 
have been the contention of the defen- 
dants in the Courts below that they were 
not entitled to succeed so far as that khata 
was concerned, because in the sale deed 


by defendant No. 3 there was a recital to the- 


effect that they had no more jagir land. 
Now, plot No. 304 is admittedly jagir and 
it is, therefore, contended that the admission 
was conclusive against the plaintiffs and 
that plot No. 304 passed also with khata 
No. 31 in the sale-deed. 

The Judge has come tothe conclusion 
that this is nothing more than an admis- 
sion and that the admission was proved to 
be incorrect by the Record of Rights, Now, 
had the matter rested there, nothing 
more could have been said. Butin this 
Court in order to get over the finding of 
fact of the lower Appellate Court it has 
been contended on behalf of defendant- 
appellants Nos. 1 and 2 that the recital or 
admission as it was called in the Court 
below amounted to an estoppel. If by the 
representation or statement or recital, 
whatever it might be called, a title had 
passed to the defendants in plot No. 304, 
it undoubtedly would have been an esiop- 
pel which the plaintiffs would not have 
been allowed to repudiate. But it is not 
suggested that the representation such ag 
it may be called was in any sense a trans- 
fer; it was a mere statement of fact. 
I pointed out during the course of the 
argument that there was very little to be 
said in this case which would entitle the 
parties to bring the matter within the 
meaning of s. 115, in other words there 
was nothing to show that defendants Nos. 1 
and 2 or their predecessors-in-interest had 
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in any way changed their position by this 
so-called representation of the executant 
of the deed. And unless that can be 
shown, it is quite impossible to hold that 
it wasan estoppel. In my judgment the 
learned Judge in the Court below was 
right in treating this as an admission 
which was rebutable. 

The other question appears to be 
answered by the finding of the Court below 
that the ijara had in fact been redeemed. 
In my judgment there is no error of law 
in the decision of the learned Judge in the 
Court below, and therefore, the appeal 
fails and must be dismissed with costs. 


Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Rules Nos. 787 and 788 of 1935 
December 7, 1936 
M. C. Gaoss anp B. K. MUKHERJI, JJ. 
ABHESWARI DASYA AND ANOTSER— 
PLAINTIFFS—PETITIONERS 
versus 


BABURALI SHAIKH AND ofaERs— 
OpposITs PARTIES 

Limitation Act (IX of 1908), s. 20—Payment of 
interest by one of several debtors — When extends 
period of limitation—Divisible debt consisting of dis- 
tinct debts each payable by respective obiigor—Pay- 
ment of interest by one—Limttation as against others, 
is extended. 

Section 20, Limitation Act, does not limit the ex- 
tended period to the person who really makes the -pay= 
ment. Ifthe debt is one and indivisible, payment by 
one would interrupt limitation against all the debtors: 
unless they cancome within the exception laid down 
ins. 21 (2). Butifthe debt is susceptible of division 
and though seemingly one consist really of 
distinct debts, each one of which is payable by one of 


the obligors separately and not by the rest, s. 20° 


would keep alive that debt or rather the portion of 
the debt which has got to be discharged by the per- 
son who has made payment of interest: It cannot 
affect the separate shares ofthe other debtors unless 
on the principle of agency, express orimplied, the 
payment can be said to bea payment on their behalf 
also Domi Lal Sahuv. Roshan Dobay (1), Achola 
Sundari Debi v. Doman Sundart Debt B), Satyakel 
Dut v. Romesh Chunder (5) and Brojendra Kissore 
Ray v. Hindusthan Co-operative Insurance Society 
(6), referred to. 

Where a Muhammadan executed a pro-note in the 
plaintifi’s favour andon the death of the executant 
his property devolved on his widow and minor child.’ 
ren and the widow paid a certain amount as intereat 
Within three years of the execution : 

Held, that the widow inherited the 1-8th share of 
the husband’s estate and her liability for the debt of 
her husband was also to that extent. The payment 
which she made was referable therefore to her own debt 
which was 1-8th share of the total debt and in respect 
of this debt only, time could be extended under a, 20, 


several : 


| 


» + 
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Limitation Act. Consequently the payment ofin- 
terest did extend the limitation only so far as the 
widow was concerned, but it did not affect the debt 
that was payable by the sons. Arjun Ram Lal v,. 
Rohima Banu (2) and Jogesh Chandra v. Manindra 
Narain (10, relied on. Achola Sundari Debi v. 
Doman Sundari Debi (2), distinguished 

C. R. from the orders of Munsif, First 
Court, Kurigram, dated April 30, 1935, and 
March 18, 1935. 
_ Mr. Jitendra Kumar Sen Gupta, for the 
Petitioners. .# 

Mr. Ramendra Mohan Majumdar, for the 
Opposite Parties. 


B. K. Mukherjl, J.—This is a Rule 
granted on an application under s. 29, 
Provincial Smali Cause Courts Act. The 
petitioner is the plaintiff and the suit was 
for recovery of money due on a promissory 
note which was executed by one Babur Ali 
Shaikh, the predecessor of the present 
defendants. ‘The promissory note was for 
Rs. 100 only and was executed on May 6, 
1924. Baburali died-in March 1930 leav- 
ing behind him as his heirs his widow who 
was defendant No.l in the suit and three 
infant sons who arè defendants Nos. 2 to 4. 
The suit was instituted after three years 
from the date of the hand-note and the 
plaintiff seeks to get round the plea of 
limitation by proof of payment of interest 
amounting toRs.10 made by defendant 
No. 1 on October 16,1931. The suit is 
admittedly within three years from that 
date. The trial Court found that the 
payment would extend the period of limita- 
tion against defendant No. 1 who made 
the payment but not against the other 
defendants and inthis view of the case 
it passed a decree against defendant No. 1 
alone for a sum corresponding to 1-8th 
share ofthe total dues upon the hand- 
note and dismissed the snit against the 
other defendants. It is against this judg- 
‘ment that the present Rule has been 
obtained. 

Mr. Jitendra Kumar Sen Gupta who 
appears for the pe‘itioner has contended 
before us that the Court below has com- 
mitted an error of law and that the pay- 
ment of interest would have tke effect of 
interrupting limitation not only against 
the widow but against the minor sons as 
well. His arguments are of a two-fold 
character. He first of all relies upon the 
wording of s 20, Limitation Act and says 
that when limitation is extended because 
of. payment of interest’ by any of the 
. debtors, it is extended with regard to the 
debt itself and not only against the particu- 
Jar person who made the payment, : Accord- 
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ing to Mr. Sen Gupta in order to bring the 
case withins. 20, Limitation Act it is not 
necessary that the payment should he 
made by all the debtors jointly and he 
tries to avoid the operation of s. 21 (2), 
Limitation Act, by suggesting that the 
position of the defendants was not that 
of joint contractors though their liability 
as the heirs of the original debtor was 
joint and: indivisible. Mr. Sen Gupta's 
second argument isto the effect that the 
mother though not a legal guardian of 
the infants could be regarded as an 
implied agent and hence any payment 
made by her could be regarded in law 
as paymenton behalf of the minors. As 
regards the first contention, we agree 
with Mr. Sen Gupta that there is some 
difference in language between ss. 19 and 
20, Limitation Act, and whereas s. 19 speaks 
of the extension of time against the per- 
son who makes the acknowledgment, s. 20 
states simply that : i 

“When interest is paid as such by the person 
liable to pay, a fresh period of limitation shall 


be computed from the time when the payment was 
made“ 


and does not limit the extended period to 
the person who really makes the payment, 
This, in substance was held by Maclean, 
C. J., in Domi Lal Sahu v. Roshan Dobay 
(1) to which our attention has been drawn 
by the learned Advocate for the petitioner 
andit is true also that by the use of the 
expression “the person liable to pay under 
s.20 it wasnot meant to include the 
whole body of debtors: vide Achola 
Sundari Debi v. Doman Sundari Debi (2). 
In English Law undoubtedly the princi- 
ple on which limitation cis extended 
by payment of interest is that the pay- 
ment constitutes an acknowledgment of the 
debt from which a new promise to pay 
the principal or the balance of the principal 
may be inferred: vide Morgan v. Rowlands 
(3), Green v. Humphreys (4) and if this 
principle is applied, a payment byone 
person cannot very well keep alive the 
remedy of another unless the payment is 
regarded as made on behalf of the latter. 
We need not, however, go behind the’clear 
words of the section as the Indian lawis 
not identical with English Law on several 
matters connected with acknowledgment 
and extension of limitation: see for 


(13 33 01278; 11 O W N 107. 

(2) AIR 1926 Oal. 150; 90 Ind. Cas. 774, 

3 one 7 QB 493; 41 L J Q B-187; 26 LT 865; 20 
WRi7 


KO (1884) 26 Ch, D 474; 53 L J Oh 625;51 LT 
42, 
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example Satyakel Dutt v. Romesh Chunder 
(5). On aplain reading of s. 20 as it stands 
we think that the payment of interest by 
one of the debtors would give an extended 
period of limitation to the debt in respect 
of which the payment was made. If the 
debt is one and - indivisible, payment by 
one would interrupt limitation against all 
the debtors unless they can come within 
the exception laid down ins. 21 (2). But 
ifthe debtis susceptible of division and 
though seemingly one consists really of 
several distinct debts, each one of which 
is payable by one of the obligors sepa- 
rately and not by the _Test, 8 20 in our 
opinion would keep alive that debt or 
rather the portion of the debt which has 
got to be discharged by the person who 
has made payment of interest. It cannot 
affect the separate shares of the other 
debtors unless on the principle of agency, 
express OF implied, the payment can be 
said to be a payment on their behalf also, 
This isin accordance with the principle 
enunciated by Sanderson, C.J. and Ashu- 
tosh Mukherjee, J. in Brojendra Kissore 
Ray v. Hindusthan Co-operative Insurance 
Soctety Ltd. (6) though the question there 
arose as to whether the payment by the 
principal debtor could keep alive the debt 
against the surety. Their Lordships held that 
though the liability of the debtor and 
the surety arose out of the same transac- 
tion yet in law they were distinct. In 
this case after the death of Baburali 
each one of his heirs was liable for the 
debt due from the deceased to the extent 
only of a share of the same proporticnate 
to his or her share of the estate: See Pirthi 
Pal v. Husaini Jan (T), The widow 
inherited the 1-8th share of the husband's 
estate and her liability for the debt of her 
husband was-also to that extent. The 
payment which she made is referable, 
therefore, to her own debt which is 18th 
share of the total debt and in respect of 
this debt only time could be extended 
under s. 20, Limitation Act. Mr. Sen Gupta 
has drawnour attention to the case in 
Sarada Charan v. Durgaram (8). 
case certain interest was paid by the 
managing member of a joint Mitakshara 
family towards a mortgage debt contracted 
by the ancestor, . Their Lordships held 

(5) 37 O W N 326: 146 Ind Oas. 834; A I R 1933 Cal. 
658; 60 O 714; 6 R C 270. 

(6) 25 O L J 238; 39 Ind. Cas. 705; A I R 1918 Cal. 707; 
44 C 978; 21 C W N 482. 

(7) 4 A 361; A W N 1882, 70. 

(8) 37 O 461; 5 Ind, Oas. 484; 14 C W NURLI OL 


J 484, 
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ihat the enlire equity of redemption 
descended to the soas who were jointly 
liable for the debt not as co-morlgagors 
but as represen!ing their father. This 
may be true of a mortgage-deed and as 
Suhrawardy, J. pointed out in Achola 
Sundari Debt v. Doman Sundari Debi (2) 
referred to above, “every mortgagor is 
liable for the entire debt secured by the 
mortgage debi.” Moreover, it was the case 
ofa joint Mitakshara family where there 
is no severalty of the estate that devolves 
upon the heir as under the Muhammadan 


aw. 

We hold, therefore, that the payment of 
interest in the present case did extend the 
limitation only so far as defendant No. 1 
was concerned, but it did not affect the debt 
that was payable- by the sons. In 
Arjun Kam Pal v. Rohima Banu, 14 Ind. 
Cas. 128.9, it was held by Cox, J. upon 
circumstances similar to those of the pre- 
sent case that where the widow was jointly 
liable with her debtors for a debt a pay- 
ment by the widow did not save limitation 
against the debtors. This was approved 
of in Jogesh Chandra v. Manindra Narain 
(10). Reliance was placed for this view 
upon s. 21 (2), Limitation Act, which 
according to the learned Judges engrafted 
an exception in cases of joint debtors 
upon the provision of s. 20, Limitation 
Act. The decision in Arjun Ram Pal v. 
Rohima Banu, 14 Ind. Cas. 128 (9) undoubt- 
edly supports the opposite party but it is 
not necessary for us to base our conclusion 
ons. 2] (2), Limitation Act, as we have 
already said that s. 20 itself would not keep 
alive the debt against a debtor who did 
not make the payment when the debt was 
in the eye of the Jaw distinct and separate 
from tne debt in respect of which that 
payment was made. Onthis view we have 
not entered into the other question raised 
by Mr. Sen Gupta asto whetherthe heirs 
of a deceased debtor fulfil the description 
of joint contractors within the meaning of 
s. 21 (2), Limitation Act. The second 
contention of Mr. Sen Gupta is,in our 
Opinion, not tenable. Hedoes not press 
the point that the mother was a lawful 
guardian of the minor sons. But he says 
that from the facts and circumstances an 
implied agency could be found. We desire 
to note that no such case was made in the 
Pleadings or in the evidence and the 


(9) 14 Ind. Cas, 128. 

(10) 36 C W N 487; 138 Ind. Oas. 740; A I R 1932 
or 620; 59 O 1128, 55 © L J 347; Ind. Rul. (1932) Cal 
503. ; 
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mother who admittedly married another 
husband cannot be said to be an implied 
agent of the sons after her marriage and the 
evidence was not clear as to. whether the 
payment wasin fact made before the date 
of this marriage. In any view of the case 
the question is one of fact which requires 
investigation and asit was not raisedin 
the specific form in the Court below and 
no evidence was adduced on it, we cannot 
enter into this question in revision.: The 
oe therefore, is that the Rule is discharg- 
ed. 

The same order will govern the analogous 
Rule No. 788 which arises out of identical 
circumstances in respect of another hand- 
note executed by the same Baburali in 
favour of the petitioner in the second Rule 
whois a relation of the petitioner in the 
other Rule. There will be no order as to 
costs in both the Rules. 

M. C. Ghose, J.—I agree. 

N. Rules discharged. 





PATNA HIGH COURT 
Civil Appeal No. 89 of 1933 
August 9, 1937 
COURTNEY-TERRELL, ©. J. AND 
MANOHAR LALL, J. 
NIRMAL KUMAR NAWLAKHA— 
DEFENDANT— APPELLANT 
VETSUS 
SANT LAL MAHTO—PLaINt Iv AND OTHERS 
— Di FENDANTS—RESPON DENTS 

Evidence—Onus of proof—Onus is on plaintiff— 
Plaintiff establishing prima facie case—Onus shifis 
on defendant—Mortgage—Substituted security—~Mort- 
gage of undivided share — Subsequent partition— 
Mortgagee not party—Mortgagee can take only that 
property which falls to his mortgagor's share— Record 
of Rights— Presumption. 

The onusisupon the plaintiff and nonetheless so, 
even when he has adduced some kind of evidence. 
- The onus will shift on to the defendant only if the 
evidence adduced by the plaintiff is held to be 
sufficientto establish a prima facie case. It is not 
merely a question of weighing feathers on one side 
or the other, and of saying that if there were two 
feathers on one side and one on the other, that would 
be sufficient to shift the onus. What is meant is, 
that in the first instance the party on whom the onus 
lies must prove his case sufficiently to justify a judg- 
mentin his favour if there is no other evidence given. 
Stoney v. Eastbourne Rural District Council (1), 
reljed on ([p. 717, cols. 1 & 2.] > 

Nortgagee who takesa mortgageof an undivided 
share from his mortgagor is entitled to seize only 
that property which after the partition has fallen to 
the share of his mortgagor and the fact that he was 
not a party to the subsequent partition proceedings 
makes no difference, if those proceedings are’ not 
fraudulent or collusive. Byjnath Lall v. Ramoodeen 
Chowdhury (D and Mohammad Afzal Khan v. Abdul 
Rahman (8), relied on. Obhoy Churn Sircar v. Hari 
Nath Roy (4), distinguished. [p. 718, col, 2.] 
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The survey Record of Rights prepared in 1905, 
must be presumed to be correct, unless it is 
established on the evidence that it is incorrect, [ibid.] 


©. A. from the original decree of the- 
ea e Purnea,. dated December 20, 
1932. 


Messrs. S. M. Mullick, Mahabir Prasad, 
Hareshwar Prasad Sinha, P. Jha and 
R. J. Bahadur, for the Appellant. 

Messrs. B. C. De, M. K. Mukerjee and 
P. B. Ganguli, for the Respondents. 

Manohar Lall, J.—The planitiff-res- 
pondent instituted the suit giving rise to 


. this appeal on August 1, 1930, for parti- 


tion of five annas four pies share in the 
property mentioned as lots 1 to 17 in 
Sch. A and lots 1 to 4 in Sch. Band1 
bigha out of lot No. 5 in Sch. B. There 
were a number of defendants to this action 
but we are here concerned with defen- 
dant No. 16, Nirmal Kumar Nawlakha who 
resisted the claim for partition so far as 
the properties with which he was cone 
cerned as purchaser from two ladies of 
the family of Bansing Mahto, the remote 
ancestor of their husbands. The learned 
Subordinate Judge has given a decree to 
the plaintiff as claimed and defendant No. 16 
alone has appealed. 

The following facts are necessary in 
order to understand the nature of the con- 
troversy and the points that rise for our 
decision. Bansing Mahto, the remote 
ancestor already named, had four sons: 
Bhagwan, Hardayal, Makhan and Madan. 
Bhagwan had two sons, Kishun, the father 
of Kamala and Lachmi, and Rajbahadur 
who was the husband of Musammat Sampato 
(It is not necessary to state that Bhag- 
wan had another son Chandi but the 
evidence is not clear on this point and 
therefore he is ignored for the purpose of 
this decision). Hardayal had a son, Shib 
Prasad, who left a widow, Musammat Saro. 
Makhan had two grandsons, Jagat and Bhu- 
khan, and the last son, Madan, had two 
sons, Gopal, father of Mewa, and Tilak, 
father of Khantar and Ajodhya. The 
remoter descendants of these persons 
named above are not being mentioned in 
this statement. The plaintiff took a mort- 
gage, on September 9, 1920, with respect 
to five annas four pies share of Sch. A 
properties mentioned above from Kamala 
and Lachmi, who, according to the plain- 
tiff, were entitled to this share on the 
death of Rajbahadur who died in a state 
of jcintness with Kishun and his sons, 
The plaintiff elso alleges that Hardaya) 
and Sahib Prasad having died in a state of 
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jointness with the brother of Hardayal, 
. the joint family property came to be owned 
. by three branches, namely Bhagwan, 
Makhan and Madan’s branch and they 
continued as such till 1914 when he 
alleges that the partition took place bet- 
ween these surviving branches with the 
result that each branch came toown an 
ascertained share of five annas four pies 
in the joint family property. The plain- 
tiff obtained a mortgage decree which was 
made finalon November 5, 1927, and he 
purchased the properties which were 
mortgaged to him in execution of his 
decree on December 22, 1928. The 
plaintiff also purchased on November 17, 
_ 1997, some of the properties in suit by sale 
deed from the same Kamala and Lachmi. 
The plaintiff therefore bases his title upon 
these transactions and claims to be en- 
titled to be placed in possession of the five 
annas four pies share of his vendors. So 
far as this appeal is concerned, it is-only 
necessary to state that this action was 
also resisted by defendant No. 16 who as- 
serted his title in the following circumstan- 
ces: His case is that the joint family: of 
Bansing effected a separation by ascertain- 
ment of shares in or about the year 1894 
with the result that each of the four 
brothers named above were entitled to a 
four annas share in the family properties. 
Therefore Hardayal was entitled to four 
annas and on his death his son Shib 
Prasad became entitled to that four annas 
which became the inheritance of his widow 
Musammati Saro. Similarly Bhagwan having 
died, bis share descended to his sons 
Kishun and Rajbahadur in equal two 
annas share each. Rajbahadur having 
died, his share descended to his widow 
Musammat Sampto and Kishun’s twoannas 
descended to his two sons Kamala and 
Lachmi by survivorship. Therefore defen- 
dant No. 16 contends that the plaintiff is 
entitled to only two annas share of his mort- 
gag r3 and not five annas four pies as erro- 
neously asserted by him. 

. The next relevant event which is neces- 
sary to state is that the two Musammats 
Sampo and Saro instituted partition suits 
in 1925 in the Court of the Subordinate 
Judge of Purnea in which they made all the 
members of the joint family defendants. 
Kamala and Lachmi (who ure defendants 
Nos. 33 and 34 in this action) resisted the 
claim on the ground thatthe ladies had no 
right to claim partition but were entitled to 
maintenance only and these defendants 
also asserted in that suit that they were 
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entitled to five annas four pies of the prop- 
erlies and that the Musammats were 
entitled to no share. But the learned 
Subordinate Judge in his judgment dated 
July 8, 1925 (Ex. M), decreed the suit of 
the two ladies holding that he was satis- 
fied thatthe share of those ladies was as 
asserted by them and he was also satisfied 
that the partition in the family took place 
in 1894. This was followed by actual 
partition effected by a Commissioner 
appointed by the Court at the instance of 
the plaintiff Musammats. Defendant No. 16 
has taken two conveyances dated August 


9, 1928 from these two ladies, with 
respect to six items of property from 
Musammat Saro (defendant No. 19) for 


Rs. 4,009 and for eight items of prop- 
erties from Musammat Sampato (defen- 
dant No. 20 for Rs. 2.000. This defen- 
dant says that heis a bona fide purchaser 
for value from these two ladies whose 
title was determined in judgment (Ex. M.) 
He also relies upon the survey of 1905 
which supports the case of partition before 
the survey. He accordingly resists the 
claim of the plaintiff to partition and he 
contends’ that the plaintiff being the 
simple mortgagee is bound by the result 
of the partition action unless itis held to 
be fraudulent and that the plaintiff can- 
not question the title and possession of 
this defendant No. 16. The plaintiff is 
fully alive to the difficulty in his way and 


‘accordingly he alleged in his plaint that 


the partition action was instituted with 
the object of defrauding him of his just 
claim and that the same was collusive and 
fraudulent. 


It will be noticed that the critical points 
which will determine this appeal are 
whether the partition. took place in this 
family in 1894 or in 1914 and also whe- - 
ther the partition decree’ of July 5, 1925, 
is collusive and fraudulent. The learned 
Subordinate Judge has . written a most 
painstaking judgment and has held that 
the oral evidence adduced by both parties 
does not establish beyond all doubt the 
partition as alleged by them; that is to say, 
in his opinion the plaintiff has failed to 
prove the partition in 1914 and the defen- 
dants have failed to prove the partition as 
alleged by them in 1894. by the oral evi- 
dence in the case. -Neither party in their 
elaborate arguments before us challenged 
this finding of fact of the learned Subordi- 
nate Judge based upon his appreciation of 
the oral. evidence adduced and we also are 
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satisHed that this estimate of the learned 
Subordinate Judge is perfectly ccirect. 

What then is the evidence of reliable 
character adduced by the plaintiff which 
will go to establish the partition in 1914 
or which will go to establish that the 
family was joint in 1905? The plaintiff has 
two difficulties in his way, first the sur- 
vey Record of Rights prepared and finally 
published in 1905 which goes to support 
that there was a partition in this family 
before that date. It is a matter of com- 
mon experience that the survey Records of 
Rights are prepared with the utmost care 
and with full publication of the orders 
which are passed in the khanapuri and 
attestation stages and thatthe parties are 
as arule fully alive tothe great vaiue of 
these records. It is also to be remem 
bered that it takes about three years or 
more to complete a survey. Therefore, it 
may safely beassumed that a partition must 
have taken plece in this family about the 
year 1601 or 1902, if not earlier. The 
entries inthe survey record as printed in 
this paper-book are inconsistent with any 
. other hypothesis. The plaintiff has another 
difficulty in his way and thatis the parti- 
tion decree of July 8, 1925, which again in 
that year affirmed that the survey entry 
was correct upon the evidence adduced by 
the parties. 


Mr. Bankim Chandra De, in presenting 
the case on behalf of the respondents, 
most strenuously argued that even if his 
client has not been able to show satisfac- 
torily the date of the alleged partition in 
1914, the defendants’ case also is wholly 
false and, therefore, he asked us to draw 
_ gome kind of presumption or inference in 
favour of the plaintiff. With great res- 
pect, Mr. De wants to completely misplace 
the cnus of proof. In my opinion the onus 
is upon the plaintiff and nonetheless so, 
even when he has adduced some kind ot 
evidence. The onus will shift on to the 
defendant only if the evidence adduced by 
the plaintiff is held to be sufficient to 
establish a prima facie case. The true 
test of onus in such a case has been well 
put by Lord Hanworth, M. R. in Stoney v. 
Eastbourne Rural District Cauncil (1) at 
pe 397* in the following words : 

“It appears to me that there can only bo suffi- 
cient evidence tu shift the onus fiom one side to 


the other if the evidence is sufficient prima facie 
to establish the case of the party on whom the onus 


(1) (1927) 1 Uh. 367; 95 LJ Ch. 312; 135 L T2811; 90 
J P173; 24 LG R 383; 70 S J 690. ; 
~ *Page of (1927) 1 Oh—[Ba.] a 
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lies, It- is not merely a question of weighing 
feathers on one side or the other, and of saying 
that if there were two feathers’ on one side and one 
on tbe other, that would be sufficient to shift the 
onus. What is meant is, that in the first instance 
the party on whom the onus lies must prove his 
case sufficiently to justify a judgment in his favour 
if there is no other evidence given.” 


Applying this test to the present case, 
itis clear to my mind that the onus which 
was originally on the plaintiff and which 
was shifting from time to time during the 
course of the evidence adduced, Jay on the 
plaintif the moment the learned Subordi- 
nate Judge held that oral evidence 
adduced by him as tothe date of partition 
was not satisfactory. It then was incume- 
bent upon the plaintiff to prove how he 
claimed his title to five annas four pies 
against the defendant who was in posses- 
Sion with an apparent title. Mr. De with 
great vigour suggested that there are a 
series of transaction evidenced by regis- 
tered sale deeds, mortgages and leases 
between 1891 and 1925 wuich were executed 
either by the members of the family in 
favour of strangers or by strangers in 
favour of members of this family or by 
members of the family inter se which con- 
tain recitals of an unequivocal character 
from which the only reasonable inference 
that can be drawn is that the partition took 
place in this’family in 1914 as alleged by 
him. (His Lordship considered some of 
the documents and continued.) It is enough 
to say that the documents beginning from 
September 28, 1915, right up to 1925 
contain recitals in many cf them to the 
effect that the members of this family effected 
a partition in or about the year 1914; and 
as the learned Subordinate Judge has 
pointed out, these ducumenis may be taken 
to amount to dealings with the property of 
the family by defendants Nos. 1, 7, 8, 13, 33 
and 34, as their own property to the exclu- 
sion of defendants Nos. 19 and 20 (vendors 
of defendant No. 16) by making pur. 
chases and transferring the properties not 
only to third persons but also among them- 
selves with an allegation of partition of the 
lending business and the specification of 
shares in the manner alleged by the plain- 
tiff. No doubt this is a circumstance of a 
somewhat reliable character in favour of 
the plaintiff and ordinarily if there was 
nothing else in tie case, 1 would be inclined 
to attach greal importauce tu these recitals 
by competent members of this family as 
to the state in which the family properties 
were being held and asto the shares as- 
serted by each branch to the knowledge of 


ig 
the other. The only explanation which 
Mr. Mullick appearing for the appellant 


offered as to the recitals mentioned in these 
documents was that for some reason or 
other the male members from 1915 onwards 
began toenter into these transactions with 
a view to enlarge their shares and to 
deprive the ladies of their rights in the 
family property of their husbands. I am 
not satisfied that this explanation is quite 
correct and it would be simply acting upon 
mere suspicion if effect is given to this 
contention of Mr. Mullick. 

It is necessaly to examine now whether 
the plaintiff has succeeded in showing tkat 
the partition decree of 1925 was fraudulent 
or collusive. (After discussing the evi- 
dence his Lordship continued). I have 
looked into all the surrounding and 
attendant circumstances and am constrain- 
ed to disagree with the reasonings and the 
findings of the learned Subordinate Judge 
in the present case that the partition suit of 
Musammat Saro and Sampato was fraudulent, 
The learned Subordinate Judge appears 
to have based his conclusion upon mere 
suspicion and did not base his conclusion 
upon legal evidence admissible in the case. 

Mr. De next contends that even if the 
partition suit andthe decree of 1925 were 
not fraudulent, he is not bound by that 
decision inasmuch as he was no party to 
that action and his previous title derived 
from the mortgage of 1920 which was 
earlier than the partition suit stood un- 
affected by the decision to which he was 
no party. This contention is met by the 
decisions of their Lordships of the Privy 
Council in Byjnath Lall v. Ramovodeen 
Chowdhury (2) and Muhammad Afzal Khan 
v. Abdul Rahman (3). Mr. De sought to 
place reliance upon the case in Obhoy Churn 
Sircar v: Huri Nath Roy (4) at p. 79*. 
In my opinion this case has no application 
to the facts of the present case which are 
fully covered by the authorities of the Privy 
Council referred to have. Tosum up, it 
is the admitted case of both parties that at 
the date of-the suit this family had actually 
separated. Each party sought tosetup a 
case of partition on different dates. The evi- 


(2) LI A 106; 21 W R 233; 3 Sar, 333; 2 Suther 42 
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(3) 59 TA 405; 139 Ind, Oas. 85; A I R 1932 P 0235; 
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56CLJ 324; 35 Bom. LR 1, 3P L R63IP U) 

(4) 80 72;10C L R 81. 





*Page of 8 O,—|Hd,| 


MAUNG BA HMU v. MA sÍN (RANG.) 


1I O 


dence, oral and documentary, is insufficient 
to prove the case of partition as set up by 
the plaintiff. The survey Record of Rights 
prepared in 1905, which must be presumed 
to be correct, unless it is established on the 
evidence that it is incorrect, is consistent 
with the case of the defendant that the 
partition tcok place some time before 1905. 
This survey Record of Rights was again 
accepted as correct. by the Subordinate 
Judge jn 1925 upon oral evidence. The 
partition decree passed by the Subordinate 
Judge in that year is not proved to be 
fraudulent or collusive and, therefore, binds 
the plaintif mortgagee who took a mort- 
gage of an undivided share from his mort- 
gagors and he is entitled to seize only that 
property which after the partition has 
fallen tothe share of bis mortgagor. The 
onus lies upon the plaintiff to prove his 
case and also the extent of his title and I 
hold that he has been unable to prove that 
his title can prevail against defendant 
No. 16, the appellant before us. It is 
unnecessary to consider whether defendant 
No. 16 isa bona fide transferee for value. 

The result is- that the appeal succeeds. 
The case of the plaintiff is dismissed so 
far as he seeks to partition the properties 
which fell to the share of the two Musammats 
and which were transferred to the appel- 
lant by the sale deed dated August 9, 
1929. In view of the fact that the suit of 
the plaintiff was not wholly without prima 
facie reasonable foundation, I would direct 
that as between the appellant and the 
plaintiff there will beno order for costs 
here and in the Court below. 

Courtney-Terrell, C. J.—I agree. 

D. Appeal allowed. 


RANGOON HIGH COURT. l 
Letters Patent Appeals Nos. 3 and 4 of 1936 
January 12, 1937 
ROBERTS, C. J. AND LEACH, J. 
MAUNG BA HMU AND ANOTHER =e 
APPELLANTS 
versus 


MA SEIN AND ANOTHER— RESPONDENTS 

Second appeal—Questions of law and fact—Legal 
effect of proved fact, tf a question of law ~—Furst 
Appellate Court holding partnership was proved—No 
legal evidence to support it—Held, Judge misdirected 
himself and second appeal was competent. 

Questions of law and of fact are sometimes diffi- 
cult to disentangle. The proper legal offect of a 
proved fact is essentially a question of law, so also 
is the question of admissibility of evidence and the 
question, whether any evidence has been offered 
on one side or the other; but the question whether 
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the fact has been proved, when evidence for and 
against has been properly admitted, is necessarily 
a pure question of fact. 

In appeal from a suit for wrongful conversion it 
was stated in the judgment that there was no evi- 
dence of any express contract of partnership but a 
contract might be implied under the circumstances 
under which the parties worked together. The 
Judge then raviewed the circumstances under which 
the parties worked together, and made use of 
three arguments ; the fact of working together, the 
use of the hammer mark of defendant No. 1, and the 
fact that no remuneration was paid to the person 
who alleged that partnership existed or to the 
others to justify him in concluding that a partner- 
ship between these persons should be implied : 

Held, that nothing was shown in this evidence 
from which a partnership could be implied as a 
questionof law Thelegal effects of these proved facts 
did not amount in law to partnership, or put in 
another way, there was no evidence in lew from 
which the Judge could come to the conclusion that 
& partnership had been established and that he, 
therefore, misdirected himself. Consequently, a 
second appeal was maintainable. Nafar Chandra 
Pal v. Shukur (1), Dhanna Mal v. Moti Sagar (2, and 
Wali Mohamad v.Mohamad Bakhsh (8), relied on. 


L. P. à. from the decree of the High Coutt, 
dated April 27, 1936, reported in 164 Ind. 
Cas. 1100. | 

Mr, Hay, for the Appellants. 

Mr. Clark, for the Respondents. 

Roberts, C. J.—The question before us 
in these two appeals is whether a second 
appeal lay or not from a decision of the 
learned District Judge of Sagaing to the 
High Oourt. Two suits were brought by 
-the plaintiff for wrongful conversion of 
certain logs which she alleged to be her 
husband's property, and the defence of de- 
fendant No. 1 (now the appellant) was that 
there was a partnership between himself 
and Tun E, the respondent's husband, and 
certain other persone not clearly defined in 
number, and the Sub-Divisional Judge and 
the District Judge found that there was, and 
that the logs were partnership property. 
Now, the appellants contend first of all that 
the questiun as to whether a partnership 
existed or not is a simple question of fact 
for the District Judge to determine, and 
that having determined it no appeal lay 
within. the scope of ss.100 and 10], Civil 
Procedure Oode. Secondly, the appellants 
contended that there was evidence from. 
which the fact of partnership could be in- 
ferred. The respondent said that the ques- 
tion as to the effect of the facts as proved 
was solely a question of law and referred to 
a judgment of Lord Buckmaster in Nafar 
Ohandra Pal v. Shukur (1), in which he said 
as follows: ; 

“Questions of law and of fact are sometimes diffi- 
cult to disentangle. The proper legal effect of a 
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the question: of admissibility of evidence and the 
question of whether any evidence has been offered on 
one side or the other; but the question whether the 
fact has been proved, whenevidence for and against 
has been properly admitted, is necessarily a pure 
question of fact.” 

This dictum has been referred to in 
subsequent judgments and was in parti- 
cular approved by Lord Blanesburgh in 
Dhanna Mal v. Moti Sagar (2). It was also 
referred to with approval by Sir Binode 
Mitter in the Privy Council case in Wali 
Mohammad v. Mohammad Bakhsh (38), at 
p. 92*. We have to decide in this case whether 
an appeal lies, and accordingly whetler the 
decision of the District Judge was fvuunded 
upon 2 question of fact or law. A further 
question arises as to whether there is any 
evidence from which the relation of partner- 
if there 
was some evidence, but in this Cuvurt’s 
opinion it was of doub ful weight, then the 
finding as to the existence of a parinership 
or not would be a finding of fact and could 
not be disturbed notwithstanding the 
doubt as to the weight of the evidence if 
there was no evidence, and yet the District 
Judge hed found that there was a partner- 


‘ship then he would be misdirecting himself 


in pointof law. When we come to the ques- 
tion of what that Judge actually finds, 
we seeon p. 16 of his judgment first that 
he recognizes that the principal question 
in dispute was whether the defendant 
Maung. Ba Hmu worked in partnership 
with U Tun E. He then deals with the 
question of property marks on the timber 
and says that according to the plaintiff U 
Tun E occasionally gave Maung Ba Hmu 
certain moneys, but there is no evidence of 
any of these payments (he means, of 
course, ‘no other evidence’). Then he goes 


on, 

-“The defendant Ba Hmu and Maung Aung Myat 
say that the agreement was that the partners were 
to divide the profits and suffer the losses, if any, in 
equal shares. There is no evidense of any division of 
profits ever having been made. 

The judgment continues: “In this case 
there is no evidence of any express contract 
of partnership”; Stopping there, if appears 
to me that the learned Judge migat, if 
he had chosen, have said that he accepted 
the evidence of Maung Ba Hmu and 


(2) 54 IA 178; 101 Ind. Cas. 355; A I R' 1997 
P C 102; 8 Lah. 573; 52 M L J 663; 29 Bom. L R 870; 
31 O W N 677; (1927) M W N 481 (P O} 

(3) 57 I A 86, 122 Ind. Cas 316; AI R 1930P O 
91; IL Leh. 199; (1930) A L J 292; Ind. Rul. (1930) 
P C124; 31 PL R15; 31 L W 321; 32Bom.L R 
480: 5LO0L J 518; 59 ML J54 (PO). , 
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and said that he based his decision that there 


- .- Was a partnership upon that evidence, we 


could not have interfered with it; but what 
in fact he did was to dismiss it by saying. 
“there isno evidence of any express con-. 
tract of partnership but a contract may be 
implied in the circumstances under which 
the parties worked together.” He then re- 
viewed the circumstances under which the 
parties worked together, and makes use of 
three arguments: the fact of working to- 
gether, the use of the hammer mark of 
‘defendant No.1, and the fact that no re- 
muneration was paid to Maung Ba Hmu or 
to the others to justify: him in concluding 
that a partnership between ` these persons 
should be implied. In my opinion nothing 
is shown in this evidence from which a’ 
partnership could be-implied as a ques- 
tion of law. The legai effects of these 
proved facts do not amount in law to part- 
nership, or put in another way, there was 
no evidence in law from which the learned 
Judge could come to the conclusion that a 
partnership had been established. In my 
view, therefore, he misdirected himself. 

The judgment of Dunkley, J, has been 
carefully examined by this Court, and he 
has pointed out that it was impossible to 


infer partnership from the - matters from - 


which the Court was asked to infer it. 
He says the indefinite relationship which 
existed in this case is common where an 
elderly Burman of means is carrying on a 
business with the aid of younger relatives 
who do most of the actual work while he 
provides the-money; he says no inference 
arises from’the hammer mark for the evi- 
dence is clear that Ba Hmu himself had no 
‘capital with which to carry on a business in 
timber, and under the Forest Act a ham- 
-mer mark is liable:'to canncellation if it 
is not used for a period of 12 months, and 
‘there is evidence to show that persons 
who have taken out hammer marks and 
find themselves unable to make use of 
them, lend them to other timber traders so 
as to avoid cancellation. In my opinion 
Dunkley, J.,was right first of all in concluding 
that the matter which he had to decide was a 
- question of law, namely, as to the legal effect 
of the proved facts, and secondly, looking 
at it as a question of law in holding, which- 
ever way anyone cares to pub it either 
that the legal effect of the facts did noś 
amount to parlnership, or putting il in the 
‘other way, upon a review of the evidence 
before the District Judge, there was no 
evidence upon which he could have found 


_paid by him. Subsequently the whole 


e BIŤAL PRASAD SUKUL v. RaMsARAN MİSSIR (PAT.) ., wito 
Maung Aung Myat, and if he had done so 


that partnership existed.” In either of 
these views of this’ -matter the -result 1S 
the same, and these appeals are dismisse 
with costs 15 gold mohurs in respect of both 
cases. 


Leach, J.—I agree. | 
N. Appeals dismissed. 
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Oivil Appeal No. 29 of 1934 
November 27, 1936 
DHAVLE AND VARMA, Jd. i 
SITAL PRASAD SUKUL—PLAINTIFF— 
APPELLANT 


versus l 
RAMSARAN MISSIR AND ofasRs— 
DEFENDANTS —RESPONDENTS 

Pre-emption—Vendee to pay off zarpeshgidars ,who 
were in possession, from purchase money—Pre- 
emption suit in respect of property— Decree in favour 
of pre-emptor—Yendee entitled to withdraw deposit 
by pre-emptor, without reference to peshgi money 
Vendee so withdrawing—Suit by pre-emptor for 
possession or in alternative for peshgi money from 
sendee—Vendee held not obliged to pay unpaid 
peshgi money to pre-emptor and pre-emptor not 
rg to possession without paying off zarpeshgi- 

ar. ; ss 

R had amilkiat share in a certain mauza S which 
he gave in zgarpeshgi to certain persons. He after- 
‘wards sold it to defendants for Rs. 2,750, out of 
which Rs. 1,600 was kept with the vendees for paying 
off the zarpeshgidars. The plaintiff brought a pre- 
emption suit against the vendees, and got decree 
in his favour. The vendee was entitled under this 
decree to withdraw the deposit without any reter- 
ence to the zzrpeshgi money which was uot still 
money was 
withdrawn by the vendee, The plaintifis (pre-emp- 
tor) brought a suit for possession from the zarpeshgi- 
dar and in the alternative prayed for a decree against 
the vendee for the peshgt amount to pay off the 
zarpeshgidars and obtain possession: [p. 72i, col. 2.] 

- Held, that sincethe plaintiff was not a party to 
the arrangement between R and his vendee, under 
which the latter kept Rs. 1,600 out of the considera- 
tion money in hand to pay off the zarpeshgidars and 
sinc: the obligation of the vendee was one based upon 
that contract, the plaintiff was not entitled to 
recover the Ks. 1,600 from the vendee who had with- 
drawa his entire deposit under the pre-emption 
decree.. kam Richha Prasad Tewari v. Raghunath 
Prusad Tewari (1), relied on, Debnarayan Dutt v. 
Chunilal Ghose (24 Dwarkanath Ash v, Priyanath 
Maiki (3), Khawaja Mohamad Khan v. Husaini Begam 
(4) and T'wadelle v, Atkinson (5), distinguished; |p. 
721, col, 1.] 

Held, also, that haviug known that the z3rpeshkgi- 
dars were not paid off, the plaintiff in his pre-emption 
suit should have obtained a suitable relief in respect 
of it by amending bis plaint ın the pre-emption 
suit. Golam Ayhyu v. Joy Mungul Singh (6), distin- 
guished ; | 

Heid, further, that the vendes could not be regard- 
ed as trastee for the plaintiff pre-cmptor aud that 
the pro-emptor was not entitled tu possession without 


- paying off the zarpeshyidurs. 


U. A. ‘from the appellate decree of the 
Additional District Judge, Saran, dated 
May 8, 1933, ` g i 


1937 


Messrs. H. R. Kazimi, A. B. Mukharji and 
Har Narain Prasad, for the Appellant. 

Messrs. S. N. Bose, Jadubans Sahay, Jale- 
shwar Prasad and K. P. Upadhaya, for the 
Respondents. 

Dhavle, J.—This is an appeal by the 
plaintif. Ramyad Gosain had a milkiat 
share in Mauza Sawsara which he gave in 
zarpeshgi to defendants Nos. © and 7 for 
Rs. 1,600. He afterwards sold it to defen» 
dants Nos. 1 to 3 and one Parmanand, a 
predecessor of defendants Nos. 4,5 and 
8, for Rs. 2,750, out of which Rs. 1,600 was 
kept with the vendees for paying off the 
zarpeshgidars. In 1922 the plaintiff brought 
a pre-emption suit against the vendees, and 
this suit was decreed in his favour in 
September 1923. Six weeks afterwards he 
moved the Court for being permitted to 
deposit Rs. 1,150 only, so as to have Rs, 1,600 
in hand for paying off the zerpeshgidars, 
This prayer was not allowed, and the plain- 
tiff thereupon deposited the entire amount, 
viz, Rs. 2,750, in accordance with his pre- 
emption decree. About two months after- 
wards, the zarpeshgidars moved the Court 
for perinission to withdraw their Rs. 1,600 
out of the deposit made by the pre-emptox, 
and stated that they had already given up 
possession. This application of the zar- 
peshgidars was disallowed. A year after- 
wards, in February 1925, the vendee de- 
fendants withdrew the entire amount 


deposited by the plaintiff. As the zarpeshgi- © 


dar had given up possession, plaintiff had 
come into possession of the property and 
his possession continued for three years 
when it came to an end because the zar- 
peshgidars, who had not been paid off in 
fact, brought suits for rent against the 
tenants in actual possession of -the lands, 
and the tenants’ defence that. they had 
attorned to the plaintiff was- overruled. 
Plaintiff, therefore, brought the present ‘suit 
in March 1930, for recovery of possession 
. witb mesne profits. He also made altern- 
ative prayers thathe may be given a decree 
for Rs. 1,600 against the vendees,' or that 
they may be ordered to pay off the -zarpeshgt- 
dars and the zerpeshgidars ordered (upon 
such payment) to give’ up possession in 
favour of the plaintiff. Fhe trial Court gave 
the plaintiff a decree for Rs. 1,60U against 
defendants Nos. 1 to 3, holding that.defen- 
dants Nos. 4, 5 and 8 were not liable for the 
-acb of their relative who had joined-defen- 
dants Nos. 1 to3 in witndrawing the deposit 
made by the plaintif. Defendants Nos. 1 
to3 appealed, and the Additional District 
Judge, who heard the appeal, came- to the 
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- conclusion that as against defendants Nos.1 


to 3, or defendants Nos. 1 to 5 and 8, the 
plaintiff was not entitled to succeed unless 
the judgment in the preeemption suit was 
vacated, but that as against defendants 
Nos. 6 and 7 he was entitled to a decree for 
redemption on payment of Rs. 1,600. I 
may say at once that such redemption was 
no part of the relief specifically ssught by 
the plaintiff, and it is easy to see why 
he dces not altogether appreciate the 
privilege of redeeming the zarpeshgidars 
by paying Rs. 1,600; for he has already 
deposited the entire sale-price in pursuance 
of the pre-emption decree. 

Mr. Mukharji, who has strenuously argued 
this appeal on behalf of the plaintiff, has 
urged that the lower Court erred in holding 
on the authority in kam Richha Prasad 
Tewari v. Raghunath Prasdd Tewari, 46 
Ind. Cas. 83 (1), that the plaintiff was not 
entitled to recover the Rs. 1,600 from those 
defendants who had withdrawn his entire 
deposit under the pre-emption decree, His 
argument is that though the plaintiff was 
not a party to the arrangement between 
Ramyad Gosain and his vendees, under 
which the latter kept Rs. 1,600 out’ of the 
consideration money in hand to pay off the 
zarpeshgidars, he is entitled, by reason of 
their? withdrawal of the deposit made by 
him in their favour in accordance with the 
pre-emption decree, to bold them to their 
obligation of paying off the zarpeshgidars. 
- In support of this contention Mr. Mukharji 
relied: on Debnarayan Dutt v. Chunilal 
Ghose (2)and Dwarkanath Ash v. Priyanath 
Malki (3), in the latter of which cases, 
following’ the decision of their Lordships 
of the Judicial Oommittee in Khawaja Muh- 
ammad Khan v. Husaini Begam (4), the 
contention was accepted : 

“That the rule enunciated in Tweddle v. Atkinson 
(5), is not applicable in this country and that an 
agreement may, in certain circumstances, be enforced 
by a stranger thereto, that is, in what may be 


briefly described as cases of trust, quasi contract, or 
near relationship." : 


That principle is well-established, but it 
does not, in my opinion, help the plaintiff 
in this case, nor could it have been over- 


- (}) 46`lnod. Cas. 83; A I R 1918 All, 379;16AL J 
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looked by Richards, C.J. and Banerji, J. 
in the Allahabad case of Ram Richha Prasad 
Tewari v. Raghunath Prasad Tewari (1), 
already referred to. In the two Calcutta 
cases cited by Mr. Mukharji, there was no 
decree affecting the rights inter se of the 
parties and nothing to prevent them from 
being dealt with acecrding to the rule of 
justice, equity and good conscience. In 
the present case, however, as in the Allah- 
abad case, there is the decree which declared 
the plaintiff to be entitled to pre-emption, 
for which he was required to deposit in 
Court the Rs. 2,750 in favour of defendants 
Nos. 1 to 3 and Parmanand. The decree 
further entitled these’ defendants to with- 
draw the entire amount without any Ie- 
ference to the Rs. 1,600 that they had 
agreed with the original owner to pay 
(out of the ‘sale-price) in redemption of 
‘the zerpeshgi of defendants Nos. 6 and 7. 
Nor canit be said that the plaintiff was 
not aware, before he obtained such a pre- 
emption decree, thal the zarpeshgi had not 
been paid off; the trial Court refers to the 
evidence given by defendant No. 1 in the 
pre-emption suit that he had not yet paid 
off the . zarpeshgidars. Notwithstanding 
this, the plaintiff took no steps to amend 
the frame of his suit and the relief claimed 
- in it, but obtained a decree, which (as I 
-have already said) required him to deposit 
Rs: 2,750 and entitled the defendants to 
withdraw that amount without any referen- 
ce to the zarpeshyi. In this respect, the 
case very much resembles the Allahabad 
case, where the learned Judges reluctantly 
came to the conclusion that aiter a decree 
of this kind, it was not open to them to 
enforce re-payment of the money so held 
by the vendee to the pre-emptor. It is 
true that in that case the pre-emptor had 
after the pre-emption decree had to pay 
off the mortgagee and thereupon brought 
a suit to recover the amount from the 
vendee who had withdrawn the entire 
deposit made by the pre-emptor in accord- 
ance with the preemption decree; but 
this obviously dces not affect the principle 
to be applied to cases where a plaintiff 
has deposited the entire sale-price in favour 
of the vendee in accordance with his 
pre-emption decree, without troubling to 
secure his cwn rights in respect of an 
outstanding mortgage which the vendee 
was to pay off out of the sale-price. The 
learned Judges said that they would have 
been very glad to have seen their way to 
uphold the decree for the,smoney passed 
by the lower Appellate Oourt against the 
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vendee, but they could not discover any 
basis upon which the plaintiff could succeed. 
After referring to the circumstances that 
the vendee had never entered into any 
contract with tLe preeemptor to pay the 
money to the mortgagee and that the 
obligation of the vendee was one bused on 
his contract with the original vendor, tiey 
pointed out that the whole trouble arose 
from the plaintiff not taking care to see 
that the pre-emption decree was drawn up 
in proper form directing that they should 
only pay the amount which the vendee had 
paid to his vendor. 

This being sc, Mr. Mukharji has raised 
two other points. In the first place, he has 
referred to the application which the 
plaintiff made after the pre-emption decree 
to be allowed to deposit that part of the - 
sale-price only which was to go to the 
owner and not also the part that was 
intended for the zarpeshgidars. He has 
also referred to the application of the 
zarpeshgidars asking to be allowed to 
withdraw the zarpeshyi money and stat- 
ing that they had already given up posses- 
sion. Both the applications were dismissed 
by the Court, and Mr. Mukharji has 
contended that the orders of the Court on 
those occasions were wrong and ‘that the 
plaintiff is erftitled to protection from 
injury from the failure of the Court to 
pass the right orders. There are two 
answers to this. Itis by no means certain 
that the orders of the Court on that occas 
sion were wrong. On the contrary, they 
certainly seem to have been in strict ac- 


cordance with the pre-emption decree that 


had been obtained by the plaintiff himself. 
Secondly, assuming that the orders were 
wrong, the plaintit (if aggrieved by them) 
could and should have appealed against 
them, and got them corrected. They have 
now become final, and it isno longer open 
to the plaintiff to ask the Court to correct 
them asin an appeal against them. Nor 
can he ask the Court to ignore them, unless 
the bar of ves judicata is shown on some 
ground or other to be inapplicable. 

Mr. Mukharji’s second point was that it 
was not open to the plaintiff in his pre-emp- 
tion suit toraise any question as regards the 
zarpeshgi; and in support of this conten- 
tion he ielied on Golam Ayhya v. 
Joy Mungul Singh (6). That, however, was 
a case in which it seems to have been 
argued in special appeal that the plaintiff 
was entitled to a pre-emption decree on 
depositing not the entire sale-price bu 

(6) 13 W R 435. i 
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that price minus the amount of a certain 
mortgage debt. This contention was reject- 
ed by Oouch, O. J. in the following words: 

“That was an arrangement which the parties 
might well come to, but we think that it does not 
at all follow that the plaintif who has a right of 
pre-emption is entitled to have the same thing 
done for him. And here it may well be that in 
reality the mortgage has been already discharged; 
and there is no ground for the plaintiff having 
this sum of money deducted from the price of the 
property that he may himself pay it off. Had 
this question been raised at an earlier period, a 
proper issue would have been framed and it might 
have been shown whether there was or not any 
necessity for such an arrangment as the plaintiff 
now contends for. If it had appeared that the 
mortgage was still existing, it would have been 
necessary for the defendant to come to some 
arrangement for its discharge.........” 

These observations clearly show how 
before he obtained tne pre-emption decree 
as it stands and after he became aware of 
the fact that the zarpeshgidars had not 
yet been paid off, the plaintiff could and 
should have obtained suitable relief in 
respect of the zarpeshgi by amending his 
plaint and raising an additional issue about 
the money required for the redemption. 
It has also been contended that the effect 
of a pre-emption decree is to substitute the 
pre-emptor for the private purchaser as a 
vendee from the original owner and this, 
in respect of the rights and obligations 
arising from the sale under which the 
private purchaser had derived his title. 
This contention is perfectly correct so far 
as the right to redeem the mortgagee is 
concerned. Butifit is meant to imply that 
as the private purchasers were to have 
the property clear of all encumbrances 
On payment of Rs, 1,150 to the original 
owner and of Rs. 1,600 to the zarpeshgi- 
dars, the pre-emptor is entitled to do the 
same, itis plain that the plaimtif is placed 
in a different position by his own pre-emp- 
tion decree which entitled the private 
purchasers to the entire sum of Rs. 2,750 
without any reference to the zarpeshgi. 

Mr. Mukharji has also referred to Raghu- 
bir Singh v. Jodha Singh (7) in support 
of the contention that where the vendee 
defendant in the pre-emption suit has 
withdrawn the entire consideration money 
deposited by the plaintiff in that suit ia 
his favour, the former becomes a trustee 
of the latter. Nosuch broad proposition, 
however, was laid down in that case, which 
was decided on its own peculiar facis, In 
that case, as in the present, the-properiy was 
actually in the possession of a mortgagee 


(7) 45 A 482; 73 Ind. Gas. 648; AIR 1923 Ali, 507; 
221A LJ 417, , > 
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and it would, therefore, have been useless 
for the holder of the pre-emption decree to 
take out delivery of possession against the 
vendee. More than 13 years after the 
pre-emption decree, the vendee redeemed 
the mortgagee. The contention on his 
behalf was that as the pre-emptor (or his 
successor-in-title) had failed to put his 
pre-emption decree into execution by taking 
out delivery of possession, his right in the 
property absolutely ceased at the con- 
clusion of 12 years from the date of the 
pre-emption decree. This contention was 
negatived by the learned Judges acting 
among other things on the analogy of 
s. 82, Trusts Act. The question was one 
of the competing titles of the pre-emptor 
and the vendee who had actually redesmed 
the mortgagee years after the pre-emption 
decree, The learned Judges held that as 
at the time of the pre-emption decree the 
property was not in the possession of the 
vendee defendant, the failure of the decree- 
holder pre-emptor to take out a formal 
delivery of possession against him did not 
affect the pre emptor's title and that when 
he complied with the terms of the decree, 
thatis to say, in the matter of depositing 
the sale-price, his title was complete. 
They were of opinion that that title could 
not, in equity, be resisted by such title as 
the private purchaser had been able to 
acquire with the use of the pre-emptor's 
money. The decision of the question of 
the two-competing titles in that case did 


not directly clash with the terms of the 


pre-emption decree and, as I have already 
said, there was als» the analogy of s. 82, 
Trusts Act, which, however, has no applica- 
tion to the facts of the present case. 

Mr. Mukharji has also urged that the 
plaintiff is entitled to relief on the prin- 
ciple of s. 69, Contract Act, and he has 
cited Somashastri v. Swamirao (8) in sup- 
port. The terms of the section obviously do 
not help the appellant, and the case cited 
by Mr. Mukharji was not complicated, as is 
the present case, by a pre-emption decree 
waich his to be taken to govern the mone- 
tary relations between the plaintiff and 
the vendees. 

The first relief prayed for in the plaint 
was that the plaintiff may be declared 
to be entitled to khas possession without 
the zarp2shji encumbrance, because de- 
fendaots Nos. 6 and 7 had given up their 
claim to the pzshgi money and their pos3es- 
sion of the lands. Tais relief cannot be 

(8) 42 B93; 43 Ind. Cas, 482; AITR1917 Bom. 55; 
19 Bom, LR 939, 


794 

` given tothe plaintiff because it is clear that 
they. never gave up their claim to the 

peshgi money. It is true that when they 

applied to the Court for being allowed to 

withdraw the zarpeshgt money, they 

stated that they had given up possession, 

But they ‘obviously did so, because they 
expected to get the money from the de- 

posit made by the plaintiff in accord 

_ance with the pre-emption decree. It is 
nobody's case that they actually got the 
money from that deposit, nor is it any- 
body’s case that they have since received 

payment from the vendees or the pre-emptor 
or anybody else. Under the terms of the 
‘garpeshgt deed, they are entitled to retain 
possession until they are paid off, and 
as they were admittedly in possession 
at the date of the present suit, the appel- 
lant cannot recover possession from them 
without paying them off, for his title is 
subject to the zarpeshge encumbrance. 
The first prayer of the appellant, there- 
fore, fails. The second prayer, which 
was made as an alternative to the first 
prayer, was that a decree .may be passed 
in favour of the . plaintiff for Rs. 1,600 
against defendants Nos. 1 to 5, and this 
‘prayer must be disallowed for the reasons 
indicated in Ram Richha’s case (1). ‘The 
third prayer was that defendants Nos. 1 
to 5 be ordered to redeem defendants Nos. 6 
and 7 and that the latter be ordered to 
: give up possession. This prayer must also 
fail bécause in view of the terms of his 
pre-emption decree the plaintiff has no right 
to call upon the defendants to pay money 
to the zarpeshgidars. All the prayers made 
by them therefore fail, and the appeal 
to this Court must be dismissed with costs. 
“This, however, is not an end of the 
matter. The judgment of the lower Ap* 
*péellate Court as originally delivered entitled 
the plaintiff to recover possession on depo- 
siting Rs. 1,600 in Court within two 
months for redeeming defendants Nos. 6 
and 7; and it gave him this relief with 
“costs proportionate to his success with 
future interest at 6 per cent. per annum 
and Pleader’s fee at 5 per cent.”. This last 
portion has been naturally objected to by 
defendants Nos. 6 and 7 beforeus. ‘They 
have never disputed the plaintifis right 
to redeem them, and their action in going 
to the pre-emption Court and seeking to 
‘pe allowed to withdraw Rs. 1,600 from 
pluintifi’s deposit is no reason for saddling 
them with any costs merely because on that 
occasicn they gave up possession in an- 
ticipation of aud as a preliminary ‘to the 
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that was admittedly due to them. That 
sum is still Gue to. them and, as I have 
redemption by the plaintiff at all. 


‘being delivered 


‘cluding the plaintiff, and it is surprising 
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Court allowing them to withdraw the sum 


already stated, the plaint did not seek their 


While this part of the judgment was 
this morning, it. was 
brought to our -notice by the learned 
Advocate who appears ‘for defendants ‘Nos. 1 
to 3 that the lower Appellate Court had 
amended its judgment and decree and 
omitted the.portion about redemption with 
cosis. It appears that the: amendments 
were made after hearing the parties in- 


that the plaintiff who appealed -to this 
Court against the original unamended 
decree and judgment refrained from bring- 
ing the amendments -to notice at once. In 
the result I would ‘dismiss this- appeal and 
the suit witb ecstsin all the Courts to be 


paid by the plaintiff to defendants -Nos.6 


and 7.- -As-legards defendants Nos. | to 3, 

who also appeared in this Court, I would 

make no order of costs. T 
Varma, J.—I agree. ao oa 
D. > Appeal -dismissed. 
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occupancy tenants of wmpartible estare—Death of 
zemindar before instalment of rent fell due— Suc- 
cessor, if entitled to whole of unrealised’ rent—Ap- 
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The -law enacted in s. 36, Transfer of Property 
Act, is limited to transfers enter vives and does not, 
strictly speaking, apply to cases of devolution of in- 
terest on succession. Kut the principle underlying 
the section applies on the-ground of equity and good 
conscience. ` o 

V hatever rule may be applicable to rents payable 
on the dates certain in respect of ordinary leases, 
the ients payable by occupancy tenants stand on a 
difierent footing. lu theory lundlord and tenant are 
‘eo-owneis. Therents payable by the latter repre- 
sent a share f the crop and thee are still estates 
wheie the landlord takes his share by division of the 
actual grain at the threshing tuur. Where the land- 
holder 2éceives his rent in money, the time when it 
is made payable is fixed by custom’ with a view to 
the convenience of the occupancy tenant and not in 
pursuance of any contractual agreement between the 
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parties. The land-holder becomes entitled to his rent 
-considered as a sum paid 
share ‘ofthe produce—even while the crops are on 
the ground. [p 726, col. 1.] 

_Where the limited ownerof an impartible estate 
died inthe middle of a Fasli in November and rents 
due by occupancy tenants which were payable in 
instalments beginning from December were wholly 
claimed by the successor : 

‘Held, that the principle of s. 36, Transfer of 
Property Act, applied and the income should be 
apportioned and divided between the personal heire 
and the successor in proportion to the period during 
which the deceased owner was in possession. 
Kunhi Sou v. Mulloli Cha'tu (4), Rangiah Chetty v. 
Vajravelu Mudaliar (5), Aparna Debi v. Sree Sree 
Shiba Prasad Singh (6, and Shivaprasad Singh v. 
Prayag Kumari Debee (7), relied on, Phirozshah 
Bomanjee v. Bai Gool Bai (7), distinguished: 


C. A. against an order of the Sub- 
Judge, Tuticorin, dated September 5, 1928. 

Mr, A. S. Viswanatha Aiyar, for the 
Appellant. 

Messrs. 5. Ramaswamy Aiyar, K. Rajah 
Ayyar and K. S. Rajagopalachari, for 
the Respondents. 

Madhavan Nair, J.—The plaintif in 
O. S.. No. 27 of 1914 on the file of the 
Couit .of the Subordinate Judge of Tuti- 
Corin (the petitioner in the lower Court) is 
the appellant. The appeal arises out of 
an application for passing a final decree in 
that suit. In O. 8. No, 27 of 1914 the 
plaintiff as reversioner claimed for himself 
the Zamindari of Sivagiri on the death of 
the then Zamindar Ramalinga who died 
in the year 1914. The claim was made 
against the mother of the zamindar who 
took possession of the zamindari on his 
death. Along with this suit was tried 
another. suit, O. S. No. 48 of 1914, the 
plaintiff in * which admitting the. right of 
the Rani claimed that he was the next 
reversioner entitled to the zamindari on 
her death. The Rani died on November 
23, 1916, while the suits were in progress 
and the plaintiff in O. 8. No. 48 of 1914 
was then made defendant No. 2 in O. 8. 
No. 27 of 1914. The decrees passed in 
these two suits were appealed against to 
the High Court and the judgments are 
reported in Gurusami Pandiayan v. Chinna 
Thambiar (1). For the purpose of this 
appeal it is enough to say that the High 
Court held’ that the Rani succeeded to the 
zamindert in preference to the plaintiff 
and that the income accruing from it 
during her lifetime was her property and 
that after her death the plaintiff, as one 
of her heirs, can claim only one-sixth of 
what was left. The decree of the lower 

(1) 44M 1; 61 Ind. Cas. 242; A I R 1921 Mad. 
340 39 M I,J 529; ‘1920) M WN 660; 8M L T 
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Court was medified by the High Court 
giving to the plaintiff as one of her heirs 
only one-sixth share in her estate, including 
the profits that accrued from the impartible 
estate up to her death, he of course being. 
entitled to the whole of itihsreafter. In 
the partible properties and in the oute 
Standings and in the past profits that. 
accrued during the Rani’s lifetime, there 
was a declaration that the plaintiff and 
defendants Nos. 2 and 6 are each entitled 
to one-sixth share and a final partition 
decree was ordered to be drawn up by 
the Subordinate Judge regarding them. 
It is not necessary to refer to the other. 


portion of the decree: see Gurusami 
Pandiayan v. Uhinna Thambiar (1) at 
p. 34 (1)*. 


In' the present- case we are concerned 


Only with the partition of ‘the income 


which the Rani was entitled to one account 
of the land revenue and leases from tope 
and forests for Fasli 1326. It may be 
mentioned that a Receiver was in posses- 
sion of the property during the lifetime of 
the zamindarini. Fasli 1326 commenced 
from July 1, 1916, and as the Rani died 
on November 23, 1916, we are concerned 
with five-twelfths of the income due to the 
Rani which amounted to Rs. 21,079. 
Plaintiff claimed that the rents and profits 
of the estate for Fasli 1323, including that 
part of them which remained unrealised at 
the death of the Rani, should go with the. 
estate and should be paid to him. The 
respondents contended that the said rents 


and profits should be divided, part going 


to the personal heirs of the Rani (of whom 
plaintiff is one) in proportion to the period 
during which the Rani was in possession, 
namely from July 1, 1916 to November 
23, 1916. On one caleulation the plaintiff 
gets the whole; on respondents’ calculation 
he gets, as co-heir with defendants Nos. 2 
to_6 only one-sixth of the income which 
is attributable tothe aforesaid period. The 
lower Court in drawing up its final 
decree decided in respondents’ favour 
holding that plaintiff had withdrawn his 
objections at the stage when the Commis- 
sioner’s report came up for consideration. 
It is now agreed that plaintiff never did 
this. On plaintiff's appeal we have to 
decide the question asone of first instance. 
The rents and profits of the estate in 
the Fasli in question consisted of money 
due by leases of topes and forests and 
money due. as rentfrom occupancy raiyats 
in respect. of their lands. It is now agreed 
“*Pageok4aM—[Ed]) #2... 
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that the former became payable at the 
beginning of the Fasli and are divisible in 
the proportion stated by the respondents. 
Then remains the rents due by occupancy 
tenants which became payable in instal- 
ments beginning in December, the monih 
following the death of the Rani. We may 
say at the outset that whatever rule may 
be applicable to rents payable. on the 
dates certain in respect of ordinary leases, 
the rents payable by occupancy tenants 
stand on a different footing. In theory 
landlord and tenant are co-owners. The 
rents payable by the latter represent a 
share of the crop and there are still estates 
where the landlord takes his share by divi- 
sion of the actual grain at the threshing 
floor. Where the landlord—properly called 
the landholder in the case of such estates 
—Teceive his rent in money, tbe time 
when it is made payable is fixed by 
custom with a view tothe convenience of 
the occupancy tenant and not in pursu- 
ance of any contractual agreement be- 
tween the parties. In this view it might 
be said that the landholder becomes en- 
titled to his rent—considered as a sum 
paid in commutation of his share of the 
produce—even while the crops are on the 
ground. The plaintiff contended in the 
lower Court—and the same contention is 
urged before us—that he is entitled to the 
whole income, the ground being that in 
law the income for the Fasli cannot be 
apportioned. The law as to the appor- 
tionment of periodical payments on deter- 
mination of the interest of the person 
entitled is provided for in Indiain s. 36, 
Transfer of Property Act, which runs as 
follows : 


“In the absence of a contract or locaj) usage to 
the contrary, all rents, annuities, pensions, divi- 
--dends, and other periodical payments in the 

nature of income shall, upon the transfer of the 
interest of the person entitled to receive such pay- 
ments be deemed, as between the transferor and 
the transferee, to accrue due from day to day, and 
to be apportionable sccordingly, but to be payable 
on the day appointed for the payment thereof.” 


In England under the Common Law 
there was no apportionment in respect of 
time except in the case of interest which 
accrued from day to day. As torent and 
other periodical payments, the contract 
being considered as distinct and entire, no 
apportionment was allowed: see the judg- 
ment of Lord Eldon in Ex party Smyth 
(2), and the note appended tothe report by 
Mr. Swanston. This ‘rule in England was 
altered by the Apportionment Act of 1870, 
s. 2 of which says : s 

(2) (1818) 36 E R 412. 
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“From and after the passing of. this Act all rents, 
annuities, dividends and other periodical pay- 


ments in the mature of income (whether reserved. 


or made payable under an instrument im writing 
on money lent, 
be considered as aceruing from day to day, and 
shall be apportionable in respect of time accord- 
ingly.” 

The law enacted in s. 36, Transfer of 
Property Act, is limited to transfers inter 
vivos and does not, strictly speaking, apply 
to cases of devolution of interest on succes- 
sion. It is, therefore, argued that inasmuch 
as s. 36 does not apply in terms, the law of 
apportionment applicable to the present case 
is the old English Common Law under 
which there cannot beany doubt that ap- 
portionment in the case before us is impos- 
sible. But a series of cases of this Court, 
though s. 36 was held inapplicable, the 
principle underlying the section has been 
applied consistently on the ground of 
equity and good conscience. In Lakshmi- 
naranappa V. Meloth Raman Nair (3), 
a tenant-for-life leased immovable property 
to tenants at a rent which was payable 
in half-yearly instalments. Four days 
before an instalment was due, the 
tenant-for-life died, and the assignee of 


“hisinterest sued the tenants for the rent. 


Tt was held that he was entitled fo recover. 
Subramania Ayyar, J. pointed out : 

“Tt seems to me, therefore, that in the absence of 
a specific rule applicable to cases like the present 
in this country, weare entitled to follow the broad 
and just principle underlying the English Statute 
Law culminating in the Apportionment Act of 1870, 
and hold that asa matter of equity and good con- 
science, the plaintiff inthis case is entitled to the 
apportionment made by the decree of the lower Ap- 


pellate Court... 

Davis, J., without relying on the broad 
principle of equity referred to by Subra- 
mania Ayyar, J., held that the plaintiff was 
entitled to recover on the ground that half- 
yearly instalment had fallen due prior to 
the death of the tenant for-life though the 
right to sue for it might not have accrued 
until fourdays after. In Kunhi Sou v. 
Mulloli Chattu (4), it was held that an as- 
signee from a lessee is entitled to claim as 
against the lessor apportionment of rent 
accruing due after the date of assignment 
to him up to the time of a transfer (if any) 
of his interest as assignee to a third person. 
The learned Judges pointed out, after refer- 
ring tothe statutory law and the Common | 
Law of England that in India there is no 
reason for not applying to rent the princi- 
ple adopted in England in the case of in- 
terest. In Rangiah Chetty v. Vujravelu 


(3) 26 M 540. 
(4) 38 M 86; 17 Ind. Cag. 933; A I R 1916 Mad. 
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Mudaliar (5), a decision of three Judges, it 
was pointed out that though according to 
s. 2 (d), Transfer of Property Act, the Act 
does not apply to sales in execution, yet the, 
principle of s. 36.of the Act which embodies 
a Tule of justice, equity and good conscience 
can be applied and rent apportioned from 
day today as between a lessor and the 
transferee of h's right in execution in the 
course of a yearof the lease. The decision 
in Aparna Debi v. Sree Sree Shiba Prasad 
Singh (6), in which the law of apportion- 
ment was allowed by the Patna High Court 
was a case of devolution of interest on suc- 
cession. Soalso was the case in Shiva- 
prasad Singh v. Prayag Kumari Debee (7), 
where in an elaborate judgment after refer- 
ring to the English and the Indian cases 
already cited, the learned Judges came to 
the conclusion that though s. 36 of the Act 
would not apply to the case before them, 
yet on grounds of equity; apportionment 
might be allowed. In that case the question 
was : Whether the plaintiffs (the widows) 
were entitled to rents and royalties which 
fell due during the lifetime of Raja Durga 
Prasad. 


The Raja died on March 7, 1916, before - 


the year was out and rents and royalties 
had not then fallen due to him; and the 
decisions turned upon the question whether 
such rents and royalties could be ap- 
portioned under the Act. The learned 
Judges held that: ` 

“The plaintiffs are entitled to such rents and 


royalties due upto the date of the death of Raja 
Durga Prasad.” 


that is to say, till March 7, 1916, and no 
distinction was made between agricultural 
tenancies and colliery leases, both being 
treated on the same footing. In all these 
cases the principle underlying s. 36, Trans- 
fer of Property Act, was applied on grounds 
of justice, equity and good conscienee. The 
Counsel for the appellant says that the 
above cases should now be held to have 
been wrongly decided in ihe light of the 
Privy Council’ decision in Phirozshah Bo- 
manjee v. Bai Gool Bai (8). In that case, after 
stating that the English Apportionment Act 
of 1870 does not apply to India nor do any 
of the earlier-English Apportionment Act, 


(5) 41 M 370: 43 Ind. : z 
33M LJ eis nd. Oas. 78; A IR 1918 Mad. 357 


(6) 3 Pat. 367: 83 Ind. Oas. 693. 
451: s PLI oo Cas: 623; A IR 1924 Pat. 


(7) 61 C 711; 154 Ind. 
39:7 R 0459. d. Oas. 479; AIR 1935 Cal 
(8) 47 B790; 76 Ind. Cas, 9299 AIR 1923P O 
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and that it is common ground that the 
principle which applied in that case was 
that of the original English Law as it stood 
apart from statute, their Lordships observed 
as follows : 

“The older English Law on the subject was stated 
by Lord Eldon in Eg parte Smyth 2}, and is am- 
plified in the learned note appended to the report 
of that case by Mr. Swanston. The latter traces it 
tothe two propositions that an entire contract can- 
not be apportioned and that under such an instru- 
ment as for instance,a lease with a reservation of 
periodically payable rent, the contract for each por- 
tion is distinct and entire. The rule, however, while 
applicable to periodical payments becoming due at 
fixed intervals,did not apply to sums accruing de 
die in diem. It did not, for example, apply to annui- 
ties or to debts. The distinctions drawn were often 
fine. But it is not necessary for their Lordships to 
discussthem because it is plain that, however, 
clear the principle which governed the character of 
proprietary, and contractual rights, it was always 
open toa testator or settlor, with full power of dis- 
position to exclude its practical consequences.” 

And their Lordships began to consider : 

“Whether there is not inthe trust deed language 
which by implication imports that apportionment 
was directed by the settlor to take place.” 


The learned Judges in Shivaprasad Singh 
v. Prayag Kumari Debee (7), distinguished 
the Privy Council case on the ground that 
what was decided in the case was a ques- 
tion of intention as evidenced by a deed of 
settlement as fo whether income derived 
from rents and shares was apportionable 
de die in diem, though they felt the force of 
the admission made by the parties before 
their Lordships that the law of apportion- 
ment applicable to India was the old law 
in England. They were also of opinion 
that the old English Law of non-apportion- 
ment was not applicable to the case before 
them ; 

“which was not a case between persons standing in 
the relation of lessor and lessee or of persons who 


were bound by covenants relating to payment of 
rent at stated intervals.” 


In the case before us also it is hardly 
proper to describe as already pointed out, 
the zamindar and the persons from whom 
the payments are due as persons standing 
in the position of lessor and lessee. Having 
regard to the special features of the case in 
the Privy Council we are notinclined to 
hold that the previous decisions of this Court 
which have been uniform should be consi- 
dered to be overruled by that decision. 
Following those decisions and the decision 
in Shivaprasad Singh v. Prayag Kumari 
Debee (7), and Aparna Debi v. Sree Sree 
Shiba Prasad Singh (6), we hold that the 
principle of s. 36, Transfer of Property Act, 
will apply to the present case on grounds of 
justice, equity and good conscience and that 


mmthe decision of the lower Court is right. The 
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appeal is dismissed with costs of respon- 
dents Nos. 1, 2,5 and 6. 


AN, Appeal dismissed. 


aa seia taa 


PATNA HIGH COURT. 
Civil Appeal No. 79 of 1933 
February 26, 1937 l 
CouRTNEY-TRERELL, O. J. anD Jamas, J. 
Musammat DURGA TEWARY—Derenpant 
i —APPELLANT 
versus 


RAMRATI KUER— PLAINTIFF AND ANCTHER 


——DEFENDANT——RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLI, r. 
27 (1) (b)—Appellate Court, if should admit addition- 
al evidence, only when it requires it—Evidence entitl- 
ang party to obtain review, canbe admitted — Practice 
—Interference — Lower Court exercising discretion 
on wrong principles—High Court can interfere. 

Additional evidence which was not available at 
the time of the trial and which would entitle a party 
to obtain a review of the judgment, can be admitted 
by the Appellate Court. It isnot that the additional 
evidence should not be admitted by Appellate Court 
. under O. XLI, r. 27 (1) (b, Civil Procedure Code, 

except on the definite requirement of the Court itself 
and that if the new and additional evidence is pro- 
duced by one of the parties, it should be ignored. 
Parsotim Thakur v. Lal Mohar Thakur (1), explain- 
ed. 
Where the lower Court has exercised its discre- 
tion and if the additional evidence has been admit- 
ted, and is'admissible as relevant, the additional 
evidence must be heard upon its merits even if the 
discretion to admit it may have been exercised upon 
erroneous grounds, for an Appellate Court does not 
interfere with the discretion of a lower Oourt unless 
that discretion has been exercised upon fundamental- 
ly erroneous principles. 


C. A. from the appellate decree of the 
eee Saran, dated September 28, 


i Mr. Har Narayan Prasad, for the Appel- 
Mr. Janak Kishore, for the Respondents. 

Courtney-Terrell, C. J.— This second 
appeal is by defendant No. 1 against a 
decree of the Subordinate Judge of Saran 
reversing a decision of the Munsif of Ohapra. 
The plaintiff claimed as the sister of a 
lady named Kalika who had died, and one 
of the important issues in the case was as 
to when Kalika in fact died. The matter 
was heard by the trial Court, and it was 
held that the lady died as alleged by the 
plaintiff in the year 1928. The matter 
went on appeal to the lower Appellate Court, 
and the lower Appellate Court had brought 
to its notice a certain document purporting 
to be an admission by the plaintiff of the 
date’ when the lady died and putting that 
date not at the date alleged by the plain- 
tiff but ata subsequent date, May 8, 1929. 
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The learned Judge decided to admit this 
document into evidence and having con- 
sidered it together with the rest of the evi- 
dence allowed the appeal, deciding that the 
lady in fact died on May 8 1929. The 
matter was taken on second appeal toa 
learned Judge of this Court sitting singly, 
and the appellant took the ground that 
the lower Appellate Court should not have 
admitted this additional evidence. There 
was another point in dispute which was a 
matter of law only. The learned Judge 
heard the second appeal and decided to 
refer the matter of the legal point to a 
larger Bench. It was accordingly heard 
by a Full Bench and the matter of its dis- 
posal is of no great interest, the order 
being in so far as it affects this case that 
the case was sent back to a Division Bench 
and now comes before us. 

The main point which has been taken 
before usis that of the admission of the 
evidence by the lower Appellate Court. On 
behalf of the appellant and in assistance 
of his argument there has been produced 
before us an expression of opinion by the 
learned Judge who first heard the case in 
second appeal, tothe effect that the addi- 
tional evidence should not have been 
received by the lower Appellate Court and 
that the case should have. been indeed 
decided ignoring the additional evidence 
which was in fact admitted and taken into 
consideration. The argument of the learned 
Advocate and the opinion of the learned - 
Judge of this Court are based upon the 
wording of O. XLI, r. 27, Civil Procedure 
Code. It is suggested that the meaning of 
para. (b; of that order is that the evidence 
should not be admitted except on the defi- 
nite requirement of the Court itself and 
that if the new and additional evidence is 
produced by one of the parties, it should 
be ignored. It is sought to base this 
argument upon certain passages in a judg- 
ment of their Lordships of the Privy 
Council in Parsotim Thakur v. Lal Mohar 
Thakur (1%. In my opinion the judgment 
referred to lays down nosuch proposition. 
It is suggestcd. from the wording of the 
judgment that unless the Appellate Court 
itself finds some good reasons for filling up 
some lacuna in the evidence, the parties 
have no right to produce such further evi- 
dence. The wording of para. (b)is quite 


, against such a view and I am perfectly 


(1) 58 I A 254; 132 Ind. Cas.721; AT R 1931 P CO 
143; 10 Pat 654;33Bom L R 1015; (1931) A L J 518; 
350 WN 786; Ind. Rul. (1931) P C 209; 34 L W 76; 
54 OL Jl; 12P L 1683; (1931) M W N 939; GIMLG 


r 


489 (P 0). 


1937 


certain that their Lordships of the Privy 
Council intended. to Jay down no such 
principle. The Appellate Court may require 
any document to be produced or any witness 
to be examined toenable it to pronounce 
judgment or for any other substantial 
cause, and as was pointed out bv their 
Lordships of the Privy Council in the case 
referred to, the word “requires” means 
that itis necessary. It may be necessary 
for the purpose of enabling the Court to 
pronounce judgment, that is to say, she 
Court may find that unless such evideace 
is produced before it, it has not sufficient 
material before it to decide the case or there 
may be some other good and substantial 
cause and the most common and frequen‘ is 
that the evidence was uot available in ‘he 
trial Court because the pariy was unaware 
of it at the time of the trial and only has 
it been brought tothe notice of the party. 
It must be remembered that a party is 
entitled to obtain a review of a judgmcnt, 
and one of the grounds upon which ii is 
entitled to obtain a review is that evidence 
which it could not be expected to have pro- 
duced at the trial has: become available 


; since the trial which is material to the deci- 


sion of the issue. 

It would be ridiculous to imagine that 
the Appellate Court should first of all 
ignore the profferred new evidence ind 
then allow ths profferred new evidence to 
be brought before it on an application cor 
review of its own judgment. There isa 
point further which must -be noticed in 
considering the judgment of the Pr.vy 
Council: they did not decide that if the 
Court should have exercised its discretion 
to admit further evidence upon grounds 
which did not appeal to the Privy Council, 
the Privy Council would have proceeded 
to refer the matter back to the lower 
Appellate Court to be heard with dir:c- 


tions that the additional evidence given 


was to be ignored, nor did they decide the 
matter themselves ignoring such additional 


evidence. The principles upon which the 
Court isto exercise its discretion are woll- 
known. If that discretion, however, bas 
been exercised and if the additional evi- 
dence has been admitted, and is admis- 
sible as relevant, the additional evidence 
must be heard upon its merits even if the 
discretion to admit it may have boen 
exercised upon erroneous grounds, for an 
Appellate Court does not interfere with 
the discretion of a lower Court unless that 
discretion has been exercised upon funda- 
mentally erroneous principles. The learned 


fs 
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Judge of this Court, however, seems to 
have been led to the impression that the 
case ought to have been remanded by him 
to the lower Appellate Court to be decided 
on the evidence as it stood before the 
admission of the additional evidence, and 
I see no justification for that point of view. 
In the case before the the Privy Council, 
their Lordships, asa matter of fact, while 
stating that the additional evidence ought 
not to have been admitted, considered that 
additional evidence on its merits which 
governed the decision on the appeal and 
nothing else. 

. There is one further small point which 
is conceded by the learned Advocate on 
behalf of the respondents. It is pointed 
out that the suit was to recover a certain 
mukarrari No. 655 as having belonged to 
the deceased lady and certain movable 
property as having been owned by the 
deceased lady and that the trial Court 
found as a matter of fact that she did not 
possess the mukarrari and did not possess 
any movable property. This point of fact 


was not considered at all by the Appellate 


Court which reversed the decision of the 
Munsif on wider grounds, but it is quite 
clear that the judgment of the Munsif can 
only stand on the hypothesis of the findings 
of the Munsif as to these two items of 
property, which findings have not been dis- 
turbed by the Appellate Court. Therefore, 
the decree will stand in favour of the 
plaintiff subject to the modification that 
those two items of property will be excluded 
from the decree. The appeal fails and 
must be dismissed with costs. 

James, J.—I agree entirely. The learned 
Subordinate Judge admitted this additional 
evidence on grounds which would have 
justified the admission of an application 
for review by the original Court if no 
appéal had been preferred. [f such grounds 
are made out by an appellant inan ap- 
plication under O. XLI,r. 27, they should 
always be regarded as substantial cause 
justifying the admission of the additional 
evidence. It appears to me that O. XLVII, 
r. 1, cannot be reasonably read as implying 
anything else ; though if there should ap- 
pear auy danger of it being read in any 
other manner, I consider that this Court 
with the Rule Committee ought to amend it. 
It appears to me that it would be absurd 
to lay down as a general rule that a res- 
pondent is permitted in certain circum: 
stances to adduce additional evidence be- 
fore the Court of Appeal, and a person who 
being & party to the suit is nota party to 
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the appeal is similarly permitted to do so; 
and to provide that the only person who 
cannot in these circumstances produce 
additional evidence before the Appellate 
Court isthe appellant himself. The whole of 
r. 1, of O. XLVII pr :ceeds on the assumption 
that if the person who his discovered new 
and important matter or evidence which 
after exercise of due diligence was not 
within his knowledge at the time of the 
trial, is a person who is in any way con- 
cerned in a pending appeal from the decree, 
he wil] be permitted to produce that evi- 
dence before the Appellate Court and it 
will be heard at the time of the appeal. - 
Appeal dismissed. 
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LAHORE HIGH COURT 
Civil Revision No. 574 of 1936 
January 6, 1937 
ApDISON AND DIN MOHAMMAD, JJ. 
Firm ATTAR SINGH-BALRAM SINGH~— 
PLAINTIFF— APPELLANT 
versus 


VISHAN DAS-PRABH DAS AND OTAERS 
— DEFENDANTS-—RESPON DENTS 

Specific Relief Act (I of 1877), ss. 53, 54, 56—Ss. 54 
and 56 must be read together — Right to injunction, 
how governed—Reference of dispute to arbitration by 
defendant—Plaintif{'s suit for perpetual injunction 
restraining arbitration as he never entered into con- 
tract-—Injunction, if can be granted. 

Sections 54 and 56, Specific Relief Act, must be 
read together as supplementing each other, and it 
would be an erroneous construction of the statute to 
hold that the right toan injunction should be deter- 


mined independently of the provisions of ss. 54 and 56. 


by reference to the terms of s. 53. 

The right to an injunction depends in India upon 
statute and is governed by the provisions of the 
Specific Relief Act, Chaps. IX and X. Section 53 is 
merely ageneral section enacting that a perpetual 
injunction can only be granted by a decree in a suit. 
The section by itself does not give a general right to 
obtain a perpetual injunction in all casesin which it 
is asked, but is dependent upon the sections which 
follow in Chap. X. 

In a suit for declaration thata certain contract en- 
tered into between the parties was not binding on the 
plaintiffs, inasmuch as they did not enter into such a 
contract, and that they were accordingly entitled to 
an injunction to restrain arbitration, no injunction 
can be claimed unders.5i/or s. 56, Specific Relief 
Act. Ifthe plaintifis' case that they did not enter into 
the alleged contract were well founded, the arbitra- 
tion proceedings, even if they resulted in an award, 
could only terminate in an award which would bea 
nullity, and could not possibly affect the rights of the 
plaintiffs ; if the arbitrators made an award in favour 
of the defendants, the plaintiffs would have ample op- 
portunity to protect themselves by appropriate pro- 
ceedings. Jiwan Mal Thakur Das v. Shahzadah 
Nand & Sons (1) and Ram Kissen Jugdoyal v. Pooran 
Mull (2), followed Gayan Chand v. Bharat Chamber 
of Commerce, Ltd., Delhi (3) and Gajanand Maskara 
y. Taleb Jalaf-ud-Din (4), not followed. 
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C: R. from an order of the Sub-Judge;, 
First Class, Amritsar, dated August 13, 1936. 

Mr S. Amar Singh, for the Appellant. 

Messrs. Shamair Chand and Qabul 
Chand, for the Respondents. 

Addison, J.—The plaintiff instituted a 
suit for a declaration that no contract was 
entered into between the parties and as 
the defendants had no right to refer the 
dispute to arbitration an injunction should 
Issue to the arbitratcrs not to give an 
award. Following Jiwan Mal Thakur Das 
v. Shahzadah Nand & Sons (1), which is to 
the effect that such a suit as the present, 
does not lie, the trial Judge has stayed the 
suit till the giving of an award which, he 
stated, could be attacked later on, if the 
occasion arose, by the parties. On his find- 
ing he might have dismissed the snit but 
he merely stayed it. Against this decision 
the plaintiff preferred a revision petition 
to this Court, asking that the suit should 
not be stayed but should be proceeded with. 
This revision petition has been referred to 
a Division Bench for decision. There isa 


. case on all fours with the present, reported 


in Ram Kissen Jugdoyal v. Pooran Mull (2). 
It was there laid dowa that, in a suit for 
a declaration that a certain contract enter- 
ed into between the parties was not bind- 
ing on the plaintiffs, inasmuch as they did 
not enter into such a contract, and that they 
were accordingly entitled to an injunction 
to restrain arbitration, no injunction could 
bs claimed under s. 54, or s. 56, Specific 
Relief Act. It was also pointed out that, 
if the plaintiffs’ case that they did not enter 
into the alleged contract were well found- 
ed, the arbitration proceedings, even if 
they resulted in an award, could only ter- 
minate in an award-which would be a 
nullity, and could not possibly affect the 
rights of the plaintiffs; if the arbitrators 
made an award in favour of the defendants 
(which ifself was doubtful), the plaintiffs 
would have ample opportunity to protect 
themselves by appropriate proceedings. 
Finally, it was beld that ss. 54 and 56 
must be read together as supplementing 
each other, and that it would be an erroneous 
construction of the statute to hold that the 
right to an injunction should be determin- 
ed independently of the provisions of 
a and 56, by reference to the terms of 
s. 53. 

With great respect I am in full agree- 


(1) A I R1931 Leh. 66; 130 Ind. Cas. 739; Ind. Rul. 
(1931) Lah. 337. 

(2) 47 C 733; 56 Ind. Cas. 571; A IR 1920 Cal. 239; 
310L JI 259, 
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ment with this decision. The right to an 
injunction depends in India upon statue 
and is governed by the provisions of the 
Specific Relief Act. Chaps. 9 and 10. Chap- 
ter 9 consists of twoss. 52 and 53. These 
enact that preventive relief is ‘in the dis- 
cretion of the Court and that a perpetual 
injunction can only be granted by a decree. 
Chapter 10 then goes on to deal with per- 
petual injunctions, the first section being 
s. 54. It defines when perpetual injunctions 
can be granted, Paragraph 1 of thesection 
enacts that a perpetual injunction may be 
granted to prevent the breach of an obliga- 
tion existing in favour of the applicant. 
The next two paragraphs deal with two 
distinct classes of cases, namely, first, the 
case when the obligation arises from con- 
tract, and, secondly, the case where the de- 
fendant invades or threatens to invade the 
plaintiffs’ right to or enjoyment of property. 
In‘ the first of these two classes. the princi- 
ple is formulated that the Court shall be 
guided by the provisions contained in the 
second chapter cf the etatute. In the se- 
cond class it is enacted that the Court may 
grant a perpetual injunction in five specific 
categories of events. It cannot he contend- 
ed that the prayer for injunction in the 
present suit can be brought within the 
scope of s.5!. This is clear from para. 1 
of the section which provides that, in order 
to entitle a litigant to a perpetual injunc- 
tion, he must establish that the injunction 
is required to prevent the breach of an obli- 
gation, a term which is defined in s. 3. 
There must thus be a breach of an existing 
legal right which is vested inthe appli- 
cant before an injunction is granted to res- 
train the breach. Section 56 equally has no 
application and the two ss. 54 and 56 sup- 
plement each other. The first defines the 
circumstances in which perpetual injunc- 
tions may be granted ; the second enume- 
rates the cases where an injunction must 
be granted. Clause (i), s. 56, enacts that 
an injunction cannot be granted when 
equally efficacious relief can certainly be 
obtained by any other mode.of proceeding 
(except in case of breach of trust). In this 
case itis alleged that there was no con- 
tract. If that is so, the arbitration proceed- 
. ings, if they result in an award, can only 
terminate in an award which is a nullity, 
and the plaintiff will haveample opportu- 
nity to protect himself by an appropriate 
proceeding. For this reason s. 56, bars the 
Pent suit while it does not come within 
S. 04. 


Likewise, reliance cannot be placed upon 
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s. 53 of the Act whichis merely a general 
section enacting that a perpetual injunction 
can only be granted by a decree in a suit. 
This section by itself des not give a gene- 
ral right to obtain a perpetual injunction in 
all casesin whichitis asked, but is de- 
pendent upon the sections which follow in 
Chap. 10. ‘These define when perpetual in- 
junctions may be granted and also when 
they cannot be granted. This Calcutta de- 
cision was followed in this Court by Dalip 
Singh, J., in Jiwan Mal Thakur Das v. 
Shahzadah Nand & Sons (1),in a consider- 
ed judgment. Jai Lal, J., however, in a very 
brief judgment in Gayan Chand v. Bharut 
Chamber of Commerce, Ltd., Delhi (3), fol- 
lowed Gajanand Maskara v. Taleb Jalal-ud- 
Din (4), without referring to Ram Kissen 
Jugdoyal v. Pooran Mull (2), which was 
decided after Gajanand Maskara v. Talab 
Jalulddin (4), or Jiwan Mal Thakur Das 
v. Shahzadah Nand & Sons (1'. With great 
respect it seems to me that the decision in 
Ram Kissen Jugdoyal v. Pooran Mull (2), 
is tobe preferred to that in Gajanand 
Maskara v. Taleb Jalaluddin (4). In the 
1919 Calcutta case, no reference was made 
to the statute under which alone, in India, 
the right to aninjunction depends, ‘as re- 
marked in Tituram Mukerji v. Cohen (5). 
The same was the view taken by Rankin, 
J. in Sardarmull Jessraj v. Agar Chand 
Mahata & Co.. 52 Ind. Cas. 588 (6). He there 
said that where a dispute is referred to 
arbitra‘ion under a clause in a contract and 
one orother of the parties to the con- 
tract seeks fo impeach it on equitable 
grounds, such as fraud, mistake or surprise, 
the Court will, and should, restrain the 
arbitration proceedings until the question of 
the contract out of which they arise has been 
determined by the Court; but where a party 
denies the contract altogether, his course 
isto let the arbitrators do what they like, 
to wait till there is a question of the award 
being enforced, and the moment he gets 
notice thatthe award is going to be or has 
been filed, to object toit; and that where 
the proceedings will be a nullity and futile, 
although vexatious, the Court will not grant 
an interlocutory injunction. An obiter 
dictum in Narain Das Jainilal of Delhi v, 


Jai Narain Banilal of Delhi (7), was re- 
(3) A IR 1934 Lah, 162. 
ee I R 1919 Oal. 1042;46 Ind. Cas, 173; 22 O W 


(5) 33 C203; 32 I A185; 90 W N 1073; 8 Sar. 908; 
20 LJ 408 (P 0). 
(6)&2 Ind. Cas. 588; A I E 1919Cal’ 89; 230 WN 


811. 
: u AI R1923Lah 24; 75 Ind. Oas. 786; 5 Lah. L 
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. lied on, on behalf of the plaintiff, but this 
need not be further considered as it was 
only a passing remark not affecting the de- 
cision of the case. 

Following, therefore, Ram Kissen Jug- 
doyal v. Pooran Mull (2) and Jiwan Mal 
Thakur Das v. Shahzadah Nand &Sons (1), 
I would hold that the suit was incompetent. 
There is thus no reason to interfere with the 
order of stay and I would dismiss this revi- 
sion petition with costs. 

Din Mohammad, J.—I agree. 

N. Petition dismissed. 





PATNA HIGH COURT 
- Civil Appeals Nos. 1203 to 1207 of 1933 
August 18, 1936 ` 
l ROWLAND, J. 
JAGAN KOERI AND OTHERS—ÅPPELLANTS 


veTSUS 
CHAIRMAN, GAYA MUNICIPALITY AND 
ANOTHER— RESPONDENTS, 

Evidence Act (I of 1872), ss. 83, 35—Map prepared 
by Municipality to which Calcutta Survey Act is made 
applicable under Bengal Municipal Act (III of 1884) 
— Presumption of correctness—HEntries in khesra —If 
can be considered as evidence of possession and draw 
inference as to title. 

A map prepared by: a Municipality to which the 
Calcutta Survey Act ie made applicable under s. 223-A, 
Bengal Municipal Act isone prepared under the autho- 
rity of the Government and a presumption of correct- 
ness attaches to itunder s. 83, Evidence Act, even if 
the Calcutta Survey Act contains no provision for 
such presumption. 

The entries made in the khesra being entries made 
in an official record by public officers in the dis- 
charge oftheir duties,are themselves relevant facts 
and may be considered by the Courtgas evidence of 
possession from which the Courtsmay, if they think 
fit, draw an inference as to title. 

O. A. from the appellate decree of the 
Sub-Judge. Gaya, dated July 8, 1933. 

Messrs. N. K. Prasad II and K. N. 
Varna, for the Appellants. 

Mr. B. N. Rai, for the Respondents. 

Judgment.—These are five analogous 
appeals by the plaintiffs who had each 
been granted a lease of one cuttah of land 
within plot No. 14628 of the Municipal 
Survey of Gaya town in Mohalla Dighi by 
defendant No.2, Rai Bahadur Baijulal Nak- 
phopha, purporting to be the proprietor and 
in possession of the Jand. The claim is 
resisted by the Municipality sued through 
their Chairman, defendant No. 1, who, on 
réceiving applications from the plaintiffs 
for permission to build houses on these 
plots, refused the applications on the ground 
that the lands belonged to the Municipality. 
Hence the plaintifis brought these suits for 
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a declaration that hy the settlement from . 
defendant No. 2 they had acquired good - 
title to the land and the Municipality were 
not justified in refusing permission to build. 
The Munsif before whom the suits came 
decreed them: but on appeal the Sub- 
ordinate Judge has reversed. the findings . 
of the Munsif and dismissed a'l the suits. 
The Subordinate Judge holds that the ` 
plaintiffs have not establisLed that the lands . 
in suit are a part of the estate of Rai: 
Bahadur Buijulal Nakphopha known ‘as . 
Mahal Alamgir, Tauzi No. 2495. The Sub- 
ordinate Judge further held that these lands 
are a part of the lands comprised in the 
tank and its adjacent lands appertaining 
to it vested in the Municipality under s. 58, 
Bihar and Orissa Municipal Act, 1922. The 
contention for the appellants in second- 
appeal is that the first finding is vitiated 
by an error of record ; and the second by. 
misplacing the onus of proof and attaching 
an importance to the survey map and khesra ` 
which the Subordinate Judge was not. 
entitled to attach to those papers. 

As to the former point, it appears from. 
Exs. G dnd H that defendant No. 2 had 
brought a mortgage suit against Shamji. 
Mawar and obtained a decree in execu 
tion of which he purchased Tauzi No. 2495 
Alamgirpur ; and the sale certificate Ex. 1 
refers to Dighi among the properties 


. included. It is argued that in face of these 


documents it was not open to the Sub- 
ordinate Judge to question the conten- 
tion of the plaintiffs that the sale conveyed — 
title to the whole Mahal Dighi, but it 
appears that the sale cannot have been of 
the entirety of Mahal Alamzirpur because 
in that mahal.there are other tauzis bear- 
ing separate numbers 2489 and 2492 which 
were certainly not sold at that auction 
Therefore, I think that the Sub- 
ordinate Judge was not in error in requiring 
the plaintiffs to preve that the disputed 
land was apart of the property covered by 
that auction sale. Na maps or description 
by boundaries of the property conveyed are 
forthcoming; and I cannot say that the 
Subordinate Judge was in error in the view 
that he took on this question of title. 

On the second question the Subordinate 
Judge has relied on the entries in the 
Municipal survey map -and .khesra which 
were prepared under a different procedure 
from that associated with the preparation 
of map and Record of Rights in rural 
areas under the Bengal Tenancy Act. In 
a Municipality the map was prepared 
under the Oalcutta Survey Act which was 
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made applicable to mufassil municipalities 
by virlue of s. 223-A, Bengal Municipal 
Act, 1884. The Calcutta Survey Act has 
been referred to‘at the hearing and no 


doubt it contains no provision for a statu- 


tory Presumption of correctness to attach 
to the entries in the maps. At the same 
time it still remains a fact that the map 
is a map prepared under the authority of 
Government and a presumption of correct- 
ness attaches to it under s. 83,- Evidence 
Act; while simniilarly the entries made in 
the khesra being entries made in an .offi- 
cial record by. Public Officers in the dis- 
charge of their duties,are themselves relevant 
facts and may be considered by the Courts 
as evidence .of possession from which the 
Courts may, if they think fit, draw an in- 
ference as to title and, therefore, if from these 
entries the lower Appellate Court has 
thought fit to find that possession has all 
along been with the Municipality and from 
that he has drawn the inference that title 
is with the Municipality, it does not seem 
to me that I can say that there is any 
error of law committed in coming to the 
finding. Keference has been made at the 
hearing to the -decision in Framji Cursetji 
v. Goculdas Madhowj1 (1) for the proposi- 
tion that title by adverse possession’ will 
not accrue by reason of such casual acts 
of use as throwing of rubbish or even 
grazing or tethering cattle, etc., where it 
was not clear that such acts were done in 
an assertion of a title to the land and it 
is pointed out that there is rather a scarcity 
of direct acts cf possession on the part of 
the Municipality. In fact throwing of rub- 
bish on ‘this land is the principal use to 
which ithas been put; but this if not a 
case in which the Municipality is seeking 
to establish title by méans-of-adverse pos- 
session. The. Municipality asserts a title 
and reférs to. acts of possession as con- 
firmatory of the fact that this title has been 
asserted by them all along. Plot No. 14628 
is in fact a large plot anda portion of it 
has been undoubtedly used by the Muni- 
Cipality. for making a road, this being done 
apparently without objection by any party 
about the year 1927. ‘lhe Municipal sur- 
vey, I may mention, began about 1913 and 
was finally approved by Government in 
1917. It seems to me that the questions 
raised for the appellanis are really ques- 
tions of fact and are concluded by the tiud- 
ings of the Court celow? I do not find that 
these findings are vitiated by any error of 


=. 


` (1) 18 B 338, 
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law. Accordingly the appeals will be dis- 


m.ssed with costs. 
D. Appeals dismissed. 





NAGPUR HIGH COURT 
Second Civil Appeal No. 55 of 1935 
November 2, 1936 
GRUER, J. 
URKUDA— APPELLANT 

: VETSUS 

SHRAWAN AND ANOTHER—ResPoNDENTs 

C. P. Tenancy Act (I of 1920), ss. 106, 83— Proviso 
to s. 108—Scope of- Suit for arrears of rent due by 
tenant —Judge of Civil Court whois also Revenue 
Oficer, if prevented from entertaining it—Appeal, if 
lies from decision of Subordinate Judge of Second 
Class —Rent—Land separately assessed in jamabandi 


‘and jointly assessed in Settlement—Suit for arrears 


of rent—Basts of. 

The proviso tos, 106, C. P, Tenancy Act, limits 
the, jurisdiction of regular Civil Courts (that is, 
presided by Judges who are not also Revenue Offi- 
cers) to hearing suits for arrears due by a sub- 
tenant, but it does not purport to restrict in any 
way the powers of Judges of a Oivil Court who are 
also Revenue Officers. It does not follow that be- 
cause a Judge, not beinga Revenue Officer, may 
hear a suit for arrears due by a sub-tenant, there- 
fore, a Judge who is also a Revenue Officer may not 
hear a suit for arrears of rent due by a sub-tenant. 

Section 83, O. P: Tenancy Act, means that there 
would be an appeal-from the decision of a Munsif, 
and if for Munsif is substituted “Subordinate Judge, 
Second Class’, there would be an appeal from the 
decision of the decision of a Subordinate Judge of 
the Second Class. ` ` 

Where a field was separately assessed for a certain 

rent, and this was clear fromthe jomabandi entry, 
but was jointly assessed with another field and it 
so appeared from the settlement eatry, and a suit 
for recovery of arrears of rent was brought on the 
basis of the jamaband? entry : 
- Held,.that the settlement entry must be presumed 
to be correct and would prevail over the jomabandi 
eniry, and that as there had been no apportionment 
of rent between the two fields and until that has 
been done, a Civil Court was incapable of award- 
ing a decree for arrears of rent. 

S. O. A. from the appellate decree of the 
Court of the Additional District Judge, 
Bhandara, dated October 25, 1934, in Crvil 
Appeal No. 4-0. of 1934, reversing the dec- 
ree of the Court of the Additional Judge to 
the Subordinate Judge, Second Ulass, 
Sakoli, dated December 22, 1933, in Cavil 
Suit No. 9 of 1933. 

Mr. A. V. Wazalwar, for the Appellant. 

Mr. V. K. Rajwade, for the Respondents, 

_ dudgment.—The _plaintilfs-respondents 
brougut a suit in the Court of the Ad- 
ditional Sub-Judge, Second Class, Amravti, 
for recovery of Ks. 42, arrears of three 
years’ rent, said to be due to them from a 
a sub-tenant (defendant) on whom the 
tights of an ordinary tenant were-conferred 
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in the Settlement of 1918-19. The rent was 
claimed in respect of field No. 259-(3!), area 
3°18 acres, rent Rs. 11 of occupancy right. 
The plaintiffs state that there is a settle- 
ment entry whereby the sub-tenant should 
pay Rs. 14 to the original tenant and Rs. 8 
to the malguzar in respect of this field. 
The plaint does not explain how Rs 14 
can be recovered fora field, the rent of 
which is stated to be Rs. 11 only, but it 
was pointed out by defendant that the entry 
of Rs. 22 referred to two fields jointly, 
Khasra Nos. 259 and 286. Plaintiffs, how- 
ever, replied that they were concerned only 
with Khasra No. 259, which was separate- 
ly assessed as shown inthe jamabandi, De- 
fendant also questioned the jurisdiction of 
the Court. That plea was not upheld, but the 
suit was thrown out in the trial Court be- 
cause a copy of the settlement parcha 


had not been filed, and plaintiffs had not 


proved how they were entitled to recover 
Rs. 14. Inthe Appellate Court they were 
allowed to file a certified copy, and the 
learned Additional District Judge held 
briefly that the certified copy of this order 
(Ex. A-1) read with the copy of the jama- 
bandi (Ex, P-1), and the oral evidence of 
the plaintiffs satisfactorily proved the lia- 
bility. The suit was, therefore, decreed. 

In second appeal the jurisdiction of the 
Court is again questioned unders. 106 of 
the U. P. Tenancy Act. Appellant's Coun- 


sel argues thata suit for arrears of rent. 


due by a sub-tenant can be tried oniy by 
a Civil Court, the Judge of which is not 
a Revenue Officer. I am unable to find 
support for that proposition in the section. 
It first of all provides that (except as pro- 
vided in s. 105 with which we are not 
concerned), Civil Courts have jurisdiction 
in ail suits between landlords and tenants 
as such. This is a suit between landlord 
and tenant, and the Court of the Addition- 
al Sub-Judge ina Civil Court; therefore, 
prima facie there is jurisdiction. Is it 
taken away by the proviso? The proviso 
limits the jurisdiction of regular Civil 
Courts (that is, presided by Judges who 
are not also Revenue Officers) to heuring 
suits for arrears due by a sub-tenant, 
bat it does not purport to restrict in any 
way the powersof Judges of a Civil Court 
who are also Revenue Officers: It does not 
follow that because a Judge, not being 
a Revenue Officer, may hear a suit for 
arrears due by a sub-tenant, therefore, a 
Judge whois also a Revenue Officer may 
not hear such a suit. The question as to 
how work is distributed in practice be- 
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‘of the Act, noappeal lay in this case. 


wiid 


tween the two Courts is a different one. I 


-have simply to find whether jurisdiction 


has been restricted as contended, and [am 
unable to do so. 

Then again it is argued that under : 83 

ec- 
tion 83 has not been amended, and it 
refers toa Subordinate Judge as defined in 
the Centra] Provinces Couris Act of 1917. 
At that time there were two classes of 
Courts (1) Courts of subordinate Judge 
and (2) Courts of Munsif. In 1923 the. 
term ‘Munsif' was dropped, and now we 
have two classes of Subordinate Judges. 
Thus s. 8&3 meant that there would be 
an appeal from the decision of a Munsif, 
and if for Munsif we now substitute 
“Subordinate Judge, Second Class”, there 
would be an appealin the present case. 

Appellant, however, urges that s. 83 
should be read as if it meant a Subordi- 
nate Judge as defined inthe Central Pro- 
vinces Courts Act, 1917, as subsequently 
amended so that the restrictions of appeal 
would apply to both classes of Subordinate 
Judges. I am of opinion that to accept this 
argument would be tantamount to the ` 
Court’s usurping the functions of the legis- 
lature. If Government had wished to 
amend s. 8&3 of the Tenancy Act pari passu 
with s. 17 of the C. P. Courts Act, it could 
easily have done so. I find that the above 
isthe view of two commentators on the 
O. P. Tenancy Act, Mr. Barway in his ‘Law 
of Tenancy’ and Mr. Brahmarakshas in his 
Commentary on the Tenancy Act’. 

One other ground of appeal is also with- 
out force. It is said that plaintifis are 
estopped because they have not recovered 
rent hitherto. ‘The only mention of estoppel 
in the pleadings is a vague one: 

“The plaintif had sold some land to the de- 
fendant and if there be any claim, it has merged 


by that sale and plaintif is now estopped from 
recovering the amount.” 


That is not whatis now urged, and in 
neither case are the elements necessary to 
constitute estoppel in law eet forth. 

There remains, however, one other ground 
of appeal which must succeed. It is that 
there had been no apportionment of rent’ 
between the two fields Nos. 259 and 286, 
and until that has been done; a -Civil Court 
is incapable of awarding a decrsae for 
arrears of rent. Exhibit A l makes it per- 
fectly clear that the figures Rs. 22, Rs. 8 
and Rs. l¢ refer tothe two fields jointly, 
area 4°58 acres. Opposite Survey No. 259 
(in Ex. P-1j, area 3'18 acres, the rent is 
mentioned as Rs. 22. [t is clear that there 
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ought to have been a note that for this rent 
Survey No. 259 was shamil with Survey 
No. 286. It could not be that the rent fixed 
by the Settlement Officer on two fields 
should be transferred to one only. The 
settlement entry must be presumed to be 
correct and will prevail over the jamabandz 
entry. It is not without significance that 
no attempt seems to have been made to 
recover rent before this in respect of the 
field in suit. Plaintiffs of course may still 
apply to a Revenue Officer for having the 
rent apportioned, and may then perhaps be 
able to recover it. The present suit, how- 
ever, is untenable. 

The appeal, therefore, succeeds. I restore 
the decree of the first Court dismissing 
the plaintiffs’ claim. Oosts will be on the 


_ plaintiffs-respondents throughout. 
N. 


í 


Appeal allowed. 


LAHORE HIGH COURT 

Second Oivil Appeal No. 1657 of 1936 
May 10, 1937 : 
BHIDE, J. 
BHIM SAIN AND oTHERS—-PLAINTIFFS 
—A PPELLANTS 
Versus 

Musammat DAROPDI ayy orurrs— 

DerENDANTs—RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 58—In- 
tention to defraud, whethercan be presumed from 
mere fact of indebtedness. 

Under s. 53, Transfer of Property Act, as amended 
in 1929, the intention to defraud creditors cannot be 
presumed fromthe mere fact of indebtedness. Tulsi 
ea oe Thakur Das-Madan Mohan Lal (3), 
Ollowed, 


8.C. A. froma decree of the District 
Judge, Sialkot, dated November 12, 1936, 
confirming that of the Subordinate Judge, 
Third Class, Pasrur, dated October 19, 19356. 

Mr. Shamair Chand, for the Appellants. 

Mr. M. È. Puri, for the Respondents. 

Judgment.—The plaintiffs sued in this 
case for a declaration to the effect that 
the two-thirds of a house, which had been 
attached in execution of a decree, was 
their property by virtue of a gift made in 
their favour by their grandfather Guran- 
ditta Malin the year 1927. The suit was 
resisted by one of 
alia onthe ground that the gift had been 
made with the intention of defrauding the 
creditors and was, therefore, not binding 
on them. The Courts below have dismiss- 
ed the suit and from this decision the 
plaintiffs have preferred a second appeal. 

The main point urged by the learned 
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the defendants inter- 
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Counsel for the appellants was that the 
learned District Judge had decided the case 
on a wrong view ofthe law as laid down 
in s. 53 of the Transfer of Property Act. 
He has found that the gift was in fact made 
in 1927, but that inasmuch as Guranditta 
Mal was heavily in debt at the time, it must 
be presumed that the gift had been made 
with a view to defraud the creditors. The 
learned Counsel pointed out that s. 53 had 
been amended in the year 1929 and the 
intention ts defraud cannot now be presum- 
ed from the mere fact of indebtedness. In 
support of this contention he has relied 
on Tulsi Ram v. Firm Thakur Das- 
Madan Mohan Lal (1) a Division Bench 
ruling of this Oourt of the year 1936 
wherein the principles of the amended sec- 
tion were applied in similar circumstances. 
The learned Oounsel for the respondents 
contended that the issue had been correctly 


_ framed and the learned District Judge had 


taken into consideration also the fact that 
the property of the donor Guranditta Mal 
was under mortgage. 

It aprears, however, from the manner in 
which the learned District Judge has dis- 
cussed the evidence and also his reliance on 
Muhammad Ishaq v. Muhammad Yusuf (2) 
that he considered that the fact of in- 
debtedness was sufficient to raise a pre- 
sumption that the gift was made with the- 
intention of defrauding the creditors. The 
learned District Judge has remarked dis» 
tinetly in one place that the attempt of the 
plaintiffs to show that Guranditta Mal 
then possessed preperty, the value of which 
exceeded the amount of debts which he 
owed, had not succeeded. This clearly in- 
dicates that he was under the impression 
that it was forthe plaintifis to rebut the 
presumption arising from the fact of the 
indebtedness. 

The learned Counsel for the respondents 
referred to the evidence of D. W. No. 1l. and 
D. W. No. 2, bub the evidence does not 
seem tobe clear asto the extent of the 
indebtedness and the value of the pruperty, 
The question appears to me to require ree» 
decision. by the learned District Judge in 
view of the amended s. 53 of the Transfer 
of Property Act and the principles laid down 
in Tulsi Ram v. Firm Thakur Das-Madan 
Mohan Lal (1). 

[ would, therefore, accept this appeal 
and remand the case for re-decision in the 
light of the above remarks after taking 

(1) 38 PLR 76; 164 Ind, Oas. 933; 9R L 175. 

(2) 8 Lah, 544; 101 Ind. Oas. 172; AIR 1927 Lah, 
420;9 Lah. L J 248. 
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into consideration all the circumstances re- 
lating to the gift. The parties are directed 
to appear before the learned District Judge 
on May 31, 1937. Costs will follow final 


decision. 
N. Case remanded. 


~ ALLAHABAD HIGH COURT 
Civil Revision Application No. 562 of 1936 
May 5, 1937 
BENNET, J. 
RAM DAYAL SONAR—PLAINtTIFF— 
APPLICANT 
VETSusS 
SUKH MANGAL KALWAR—DEFENDANT 
— Opposite PARTY 
Provincial Small Cause Courts Act (IX of 1887), 
s. 23—Suit for reni—Defendant admitting in para. 1 
of written statement the ownership of plaintiff but 
` also denying his title in subsequent paras. — Held 
only clerical mistake and no estoppel—Smali Cause 
Court returning plaint holding question of title in- 
volved but also remarking that defendant was estopped 
and not, therefore, entitled to costs—Propriety—S&. 23, 
whether prohibits Small Cause Courts to try question 
of title. . 
Ue ectiod 23, Provincial Small Cause Courts Act does 
. not lay down that the Small Oause Court has not got 
jurisdiction to determine the question of title to im- 
movable property, but it gives that Court an option 
to send g case to a Court having jurisdiction to deter- 
mine the title, probably on the ground of conveni- 


ence, 

Plaintiff brought a suit for arrears of rent in the 
Small Cause Court and the written statement pleaded 
in the additional pleas thatthe plaintiff was not the 
owner of the house in question, though the lst para. 
ofthe written statement admitted the lst para. of 
the plaint in which the plaintiff alleged that he had 
' let out the house to the defendant. The plaint was 
properly returned as the Small Cause Court had an 
‘option under s. 23 to return the plaint to a Court 
which could take cognizance of the question of title 
witha remark “the defendant whois estopped to 
deny the plaintiff's title legally is not allowed 
costs”: 

Held, that the pleading in para, lof the written 
statement was nothing more than aclerical error. 

Held, further, that the Court below could not come 
. to a decision on the question of estoppel when it held 
that it had no jurisdiction to try the case, 

©. R. App. against an order of the Small 


Cause Court Judge, Basti, dated Septem-. 


ber 12, 1936. 

Mr. Shripati Sahai Srivastava, for the 
applicant. : i 

‘Order.—This is a civil revision by a 
plaintiff who has a very strange objection, 
which his Counsel cannot explain, to hav- 
ing his case heard by the ordinary Civil 
Court! possibly it may be that he thinks it 
would be desirable to prevent any right of 
appeal. He brought a suit for arrears of rent 
in the Small Cause Oourt at Basti and the 
= written statement pleaded in the additional 
pleas that the plaintiff was not the owner 
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of the house in question. On that plead- 
ing Issue No. 1 was framed: “Whether 
the plaintiff is the owner of the house?” 
On. this issue the Small Cause Court has held 
that the cognizances of the Small’ Cause 
Court is barred by s. 23 (1), Small Cause 
Courts Act. That sub-section provides that; 
“When the rights of a plaintiff depend upon the 
proof of a title to immovable property .. .. the Court 


may return the plaint to be presented toa Court 
having jurisdiction to determine the title.” 


There is no doubt that as the Court 
below has framed this issue and the issue 
does arise on the pleadings, therefore the 
plaint was properly returned as the Small 
Cause Court has an option under s. 23 to 
returntLe plaint toa Court which can take 
cognizance of the question of title. It is 
most inconvenient for the time of a Small 
Oaase Court to be taken up with a case 
wi ich involves evidence on a point of title. 
Nc w learned Counsel for the applicant relied 
on @ ruling ofa learned Single Judge of 
this Court reported in Muhammad T lyas 
v, Hari Ram (1). In that ruling it was 
urged by the plaintiff that 4 defeadant was 
estopped from disputing the plaintiff's 
title under s.116, Evidence Act, and there- 
fore no question of title had to be decided 
in the suit ands. 23 did not apply, The 
learned Single Judge of this Court pro- 
ceeded to try this question of estoppel and 
he'd that as the défendant admitted that 
he had executed the document in favotir of 
the plaintiff stating that he had taken the 
ho se from him at a rent of Rs. 90 from 
a Jertain date, an estoppel would arise 
and that the defendant was noi allowed 
then to allege that he had taken the house 
frcm the brother of the plaintiff. In the 
prı sent case learned Counsel desires that 
I should hold that there was an estoppel 
be:sause in para. 1 of the plaint it was 
alleged that the plaintiff had let tha house 
to the defendant and in para. 1 of the 
wr tten statement it was stated that para. 1 
of the plaint was admitted. The pleading 
in para. l of the written statement is cone 
tra dictory to the pleading that plaintiff was 
no} the owner of the house and I do not think 
that the pleading in para.1 of the written 
statement was anything more than a 
clerical error. Counsel also referred to 
a sentence which was writtea by the lower 
Ceurt in regard, tocosts and which the 
copy showed as “the plaint is returned but 
the defendant who is estopped “to deny the 
ee (sic) title legally is not allowed 
coos . 


Bs 93 Ind. Cas, 826; A R 1926 All. 344; 2 A LJ 
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On examining.the record I do not think 
that the word can be read as “title” and 
12 any case the Court below could not come 
to a decision on’ the question of estoppel 
when it held that it had no jurisdiction to 
try the case. Learned Uounsel also re 
ferred to a ruling by a learned Singie Judge 
reported in Dhani Ram v. Maikoo Lal 
(2). Butthat ruling did not refer at all 
to s. 23 although that section has been 
mentioned in the hearing. I see no reason to 
interfere with the order of the Uourt be- 
low and the rulings in question do not 
seem tohave noticed that the word used 
in s. 23is “the Court may at any stage 
of the proceéding return the plaint.” Sec- 
tion 23, apparently does not lay down that 
the Small Cause Court has‘ not got juris- 
diction to determine the question of title to 
immovable property, but it gives that Court 
an option to send a case toa Court having 
Jurisdiction to determine the title, probably 
on the ground of convenience. For these 
reasons I dismiss this application in revi- 
sion. No order as to costs as no one appears 
_ on the other side. 

D. ' Application dismissed. 


of! A I R 1925 Oudh 687; 87 Ihd, Oss. 286; 10 W N 


SIND JUDICIAL COMMISSIONER'S 
: - COURT 


‘Criminal Appeal No. 18 of 1937 
eo April 30, 1937 


Davis, J. O. S 
‘DHAMAN HIRANAND—APPELLANT 
versus 


._. ._ EMPEROR—Rasronpsnt 

Criminal Procedure Code (Act V of 1898), ss. 167 (2), 
344—Accused arrested in Bombay and sent by Prest- 
dency Magistrate to Karachi under s. 167 (2)— 
Remand by Karachi Magistrate under s. 167 (2)~ 
Legaltty—Bombay City Police Act IV of 1902), s. 70 
~~Magistrate exercising powers under s. 167 (2), first 
part—Action under second part—Power under ist 
part, if can be revived by ` Magistrate to whom the 
accused is sent—Accused in Magisterial custody in 
case under 3. 311 and before a Magistrate in Police 
custody in another case under s, 167 —Evidence Act 
(4 of 1872), s.2i—Circumstances under which con- 
-fession is made must be seen—~Confession held not 
admisstble—Pointing of house of complainant by 
accusdéd charged with theft ~—Admissibdility. 

Section 70, Bombay vity Police Act, must be 
read with s. 167 (2), Uriminal Procadure Code, and 
when a Presidency Magistrate sends an accused 
arrested in Bombay to a Magistrate in Karachi 
having jurisdiction, there can be no question but 
that he acts under the second part of s, 167 (2), Ori- 

minal Procedure Uode, and a subsequent remand, if 
any, granted by the Karachi Magistrate mustbe a 
remand granted not under s. 167 (2), Uriminal Proce- 


dure Qode, but a remand under s. 344, Uriminal ` 


71—93 & 94 
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Procedure Code, and where he grants the remand 
under s. 167 (2), it is illegal. In re Rama Kkandu 
Zugrya (3), Emperor v. Sooba (4) and Bal Krishna 
v. Emperor (5), relied on, [p. 738, col. L] 

Under s. 167 (2) of the Uode, a Magistrate may 
authorize the detention of the accused in such cus- 
tody asthe Magistrate thinks fit for a term not 
exceeding fifteen days as awhole. What is to be 
regarded is the period of detention under s. 167 (2) 
and notthe nature of the custody. If the Magis- 
trale, having ordered the accused to be detained for 
a period of less than fifteen days, thinks no further 
detention is necessary and sends him to a Magistrate 
having jurisdiction under the second part ofs. 167 
(2) of the Uode, then the Magistrate to whom the 
accused is sent cannot himself exercise the powers 
already exercised by the Magistrate under the first 
part of s. 167.2), Oriminal Procedure Oode,even to 
the extent of ordering a.remand to Police custody 
for such time aswill bring the period of detention 
in Police custody tofifteen days. Once powers con- 
ferred by the first part of s. 167 (2) have been exer- 
cised by a Magistrate and he has taken action under 
the second part of 9, 167 (2), then the powers under 
the first part of s. 167 (2), have been exhausted, and 
cannot be revived and continued by the Magistrate 


having jurisdiction to whom the accused is sent 


. under the second part ofs, 167 (2) of the Code. [p. 


739, col. L] 

An accused cannot be in Magisterial and Police 
custody at one and the same time, that is fo say, 
he cannot be before a Magistrate in Magisterial 
custody in one case under s. 344, Oriminal Procedure 
Code, and before a Magistrate in Police custody in 
another case under s. 167, Criminal Procedure Uode, 
[ibid] j 

The circumstances under which a confession is 
made must always be scrutinized with great care 
and caution, and in all cases the period of the de- 


` tention of the accused in Police custody before a 


confession is made is always an important fact to 
be carefully considered. Though illegal detention 
does not necessarily vitiate a confession, it isa fact 
to be carefully considered in every case. [p. 739, col. 2.) 

Where the accused in his statement says that he 
was induced to confess bya promise tobecome a 
Oourt witness in ordinary circumstances, little 
weight might attach to such a statement : 

Held, however, that in this circumstance, coupled . 


“with other facts of the case, the confession of the 


accused should be rejected unders, 24, Evidence . 
Act. [p. 740, col. 1.] 

The mere pointing oub of a house of the complain- 
ant by the accused charged with theft is not informa- 
tion; itis not a statement incriminating or other- 
wiee admissible uader s. 27, Evidence Act, Hmperor 
v. Shivaputraya Baslingays (9) and Emperor v. Hira 
Gobar (10), referred fo. [tbid.] . 

Or. A. against the order of the Fitst Class 
Magistrate, Karachi, dated -January 22, 


1937. 


Mr. Tarachand Khimandas, for the Ap- 
pellant. 

Mr. Hatim B. Tyebji, for the Orowa. 

Judgment. —The appellant in this case 
has been couvicted by the Special First 
Class Magistrate of Karachi of the theft 
ot Ks. 3, two cakes of soap, and a bunch of 
keys {rum the house of one Tirathdas Qo- 
bindram, and: as be. had six previous con- 
victions, he has been sentenced to eighteen 


- 68 
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months’ rigorous imprisonment and a fine of 
Rs. 100 or in default, further rigorous im- 
prisonment for-six months. The conviction 
of the appellant is based upon his retracted 
confession corroborated by the pointing out 
of the house of the complainant, and his 
conviction is challenged on the ground that 
the confession is inadmissible in evidence 
under s. 24, Evidence Act, as not being a 
voluntary confession, and.that the pointing 
out of a house by the appellent (which is 
not admitted) is notthe discovery of a fact 
within the meaning of s. 27, Evidence Act 
So far as the confession is concerned, it 
was recorded on October 28, 1936, but the 


_appellant was arrested in Bombay by the 
-Bombay Police on October 8, so that it is 


argued ` that -the appellant was in- Police 


‘custody for a longer period than the per- 


mitted period of fifteen days, and a confes- 
sion made: while in illegal custody is per 

not -a -voluntary or true confe*sicn. 
Reliance is placed upon the cases in Em- 


` peror v. Panchkari Datt (1), and Queen- 


Empress v. Narayan (2). . To this, it is .con- 
tended by the learned Assistant Public 


-Prosecutor thatthe detention of the accused 
‘avas not illegal, that there must be excludéd 
_from.the period of his detention the period in 
- Magisterial. custody while.on-the journey from 


Bombay to Karachi, thatis from October 17, 


` 1936, the day the Bombay Magistrate passed 


_, his .order, to 


‘October 24, the day the 
Karachi Magistrate remanded the appellant 


- to’Police- custody at the request of the 
‘Karachi Police. This would ` bring the 
_ period of the detention.of the appellant to 


less than the statutory period of fifteen 


- days. As, however, neither the Jearned 


,Advocate for the accused nor the Assistant 


Publie Prosecutor referred to the Bombay | 


City Police Act IV of 1902, which in view 
‘of the faci that the accused -was arrested in 
Bombay must be of some application, I set 


_ the case down for further argument on this 


point. It appearsto me thats. 70, Bombay 
Oity Police Act, must be.read with s. 167 (2), 
Criminal Procedure Code, and ‚that when a 
Presidency Magistrate sends an accused to 
a Magistrate in Karachi having jurisdic- 
tion, there can be no question but that he 
acts under the second part of s. 167 (2), 


- Criminal Procedure Code and that a sabse- 


quent remand, ifany, granted ‘by the Karachi 

Magistrate must be a remand granted not 

under s. 167 (2), Oriminal Procedure Code, 

as it was in this case, but a remand under 
1) 52 O 67; 86 Ind. . 414; : 

Ons 782; 29 © w N 300. E REE no 
(2) 25 B 543; 3 Bom. L R 122. 
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s. 344, Oriminal Procedure Code: In re 
Rama Khandu Zugrya (3), Empevor vY. 
Sooba (4),and Bal Krishna v. Emperor (5). 
Moreover, it now appears in this case that 
the accused had been challaned’ in three 
cases when he was produced before the 
Karachi Magistrate on October, so that it 
is admitted by the learned Advocate-Gene- 
ral (who now appears for the Crown) that 
the remand to Pclice custody under s. 167 
(2) was a mistake made in good faith. 
Section 344, Criminal Procedure Code, ap- 
plied, and this alsois my opinion. P 

So far as the argument advanced by -the 
Assistant Public Prosecutor at the first hear- 
ieg is concerned, that the fifteen days in 
s; 167 (2), Criminal Procedure Code, refers 
to Police custody, so that so long as an 
accused is not in Police custody for a longer 
period than fifteen days in all, it matters 
not whether this period of fifteen days 
is broken by a period of detention in 
Magisterial eustcdy or not; the period of ' 
detention in Magisterial custody must be 
excluded in calculating these fifteen days, 
my opinion is thats. 167, Criminal Proce- 
dure Code, cannot be read in this way. 


-Under s. 167 (2) of the Code, a Magistrate 


may authorize the detention of the accused 
in such custody as the Magistrate thinks 
fit for aterm not exceeding fifteen days as 
a whole. But there is no special reference 
to Police custcdy. What is to be regarded 
is the period of detention under s. 167 
(2) and not the nature of the custody. If 
the Magistrate, having ordered the accused 
to be detained for’ a period of less than 
fifteen days, thinks no further detention is 
necessary and sends him toa Magistrate 
having jurisdiction under the second part of 


gs. 167 (2) of the Code, then it appears,to 
- me that the Magistrate to whcm.the accus- 


ed is sent- cannot himself exercise «the 
powers already exercised’ by the Magistrate 
under the first part of s. 167 (2), Criminal 
Procedure Code,-even to the extent..of 


- ordering a remand to Police custody for such 


time’ us will bring the period of detention 
in Police custody to fifteen days. In my 
opinion, once powers conferred by the 
first part of s. 167 (2) have been exercised 
by a Magistrate and he has taken action 
under the second part ofs. 167 (2),, then 
the powers under the first part of s. 167 (2) 

(3) 4 Bom. L R, 878. i i 

(4) 53 A 729;133 Ind. Oas. 617; A I R 1931 All. 617; 
(1931) Cr. Gas. 969; 32 Or. L 11045; (1931) A L J 617; 
Ind. Rul. 1931) All. 729; LR 12 A 137 Cr. 

(5) 12 Lah. 435; 135 Ind. Cas. 602; A I R 1931 Lah. 


99; (1931) Or. Oas. 163;32 P L R 1 33-Or. L J 180; Ind. 
Rul. (1932) Lah. 138% = 
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have been exhausted, and cannot be revived 
and continued by the Magistrate having ju- 
risdiction to whom the accused is sent under 
the second part of s. 167 (2) of the Code. 

In this case the Presidency Magistrate 
acting under s. - 70, Bombay City Police 
Act, and s. 167 (2), „Criminal Procedure 
Code, sent the accused to the Karachi 
Magistrate having jurisdiction. His order 
is Hx. 3-B: “Accused to be forwarded to 
the Special First Class Magistrate, Canton- 
ment, Karachi, for his trial there”. ‘There- 
fore, in my opinion when the accused 
came before the Karachi Magistrate, the 
remand should have been granted not 
under s£. 167 (2), but under s. 344, Criminal 
Procedure Code. The Explanation tos. 344, 
Criminal Procedure Code would appear to 
have met the facts of this case: see In re 
.Krishnaji Pandurang Joglekar (6) and 
Nagendra Nath v. Emperor (7). The re- 
mand to Police custcdy, therefore, under 
8,167 (2) by the Karachi Magistrate was 
illegal. Ls 


The Karachi Magistrate admits that he 
did not read the case papers. I would 
also point out that itis now admitted that 
the statement made. by the Sub-Inspector 
Thakurdas of the Sind Police to-the Bombay 
Magistrate that there were several 
complaints made against the appellant is 
not strictly accurate. In his evidence the 
Sub-Inspector states: “There was no 
definite complaint against the accused 
‘Dhaman reported when I proceeded ‘to 
` Bombay”: Hx. 2. This was on October 17. 
It appears, however, that on October 21, 
this accused was challanged: with other 
accused in three cases ‘and, ‘therefore, 
‘when the accused. again came _ before ,the 
Karachi Magistrate he came before a 
Magistrate having jurisdiction over an 
accused who had been challaned to_his 
Court. It makes no difference that. one 
of these cases was not the case on which the 
accused hasin this case been convicted 
and which was made asa result of a sub- 
sequent complaint, because an accused 
cannot be ‘in Magisterial and Police cus- 
tody atone and the same time, that is to 
say, he cannot be before a Magistrate in 
Magisterial custody im one case under 
s. 344, Criminal Procedure Code, and ‘before 
a Magistrate in Police custodyin another 
case under s 167, Oriminal Procedure 
Code. It does not, however, necessarily 


(6) 23B 32. 
(7) 51 O 402; 81 Ind, Cas, 220; AI. R 1924 Oal, 476; 
-25 Or, L J 732; 38 O 15-388. oe 
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follow that the confession here made is not 
voluntary. E i 

I-agree with respect with the opinion 0 
Mukerji, J. Emperor v. Panchkan Dutt 
(1) at p. 95*; that the proposition 1s put too 
broadly by Candy, J. in Queen-Empress 
v. Narayan (2) at p. 547] that pressure 16 
to be presumed from Police custody and 
I cannot say that pressure is more to be 
presumedif asin this case the appellant 
as the result ofthe mistake of the Magis- 
trate has been illegally remanded in 
Police custody, than in 4 case where the 
confession was made within the period of 
fifteen days. Nor can Isay that in such 
_a ease the confession must be regarded with 
greater care or caution than In a case where 
the confession was recorded within hfteen 
days, because, in my opinion the circum- 
stances under which a confession 18 made 
must always be scrutinized with great 
care and caution, and that in all cases the 
period of the detention of the accused in 
Police custody before a confession 18 made 
is always an important fact to be carefully 
considered.. In my opinion, illegal detention 
does not necessarily vitiate a confession. 
It is a fact to be carefully considered in 
every. case. l 

Butin this case, it appears to me there 
are such grave doubts asto the v oluntary 
nature of the confession that, in my opi- 
nion,it should be rejected as inadmissible 
-under s. 24, Evidence Act. The appellant 
was arrested in Bombay on October &, 
.1936; he was brought before. the Ohief 
Presidency Magistrate on October 17. 
‘Hé'then stated that he had no objection to 
being sent back to Karachi and. denied 
he had committed any house-breaking and 
theft. He did not express any wish to 
confess. when present before the . Karachi 
Magistrate on October 24, 80 that bet- 
‘ween October 24 and 283 when he was 
in Police custody something occurred 
to make him confess. He er not brought 
before a.Magistrate in the ordinary course. 
He a ehi before Seth Bulchand 
Alumal in his bungalow. According to 
the-Sub-Inspector, Seth Bulchand was the 
accused’s own choice, and though the 
Magistrate recorded his confession with 
care, it does.not appear he asked the 
accused why he wanted to confess. It 
appears also the Sub-Inspector gave the 
Magistrate a paper or memorandum con- 
taining the points on which the accused 
wag to be examined apparently as a guide 


* Page of 52 O—[Hd | 
t Page of 25 B—(Ed.| . 
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tohis recording the confession of the 
accused. The accused in his statement says 
that he was induced. io confess by a pro- 
mise to become a Court witness. In ordi- 
nary circumstances, little weight might 
attach-to such a statement. In the cir- 
cumstances of this case, I believe the state- 
ment to be true. I, therefore, reject the 
confession as inadmissible under s. ‘24, 
Evidence Act. : | 

The only other evidence is the pointing 
out'of a house of the complainant by 
the appellant. It is true,as the learned 
Magistrate says that s. 27, Evidence Act, 
relates tothe discovery of facts, not neces- 
sarily to the discovery of property but s. 27, 
Evidence Act, relates to information receiv- 
ed which leads tu the discovery of any fact. 
The mere pointing out of a houseis not 
information; it is not a statement incri- 
Minating or otherwise admissible under 
s. 27, Evidence Act, but assuming the 
accused said “I[' will pointout a house” 
and he did so and the house is discovered 
asthe result ofsuch information that will 
not help the prosecution. The theft was 
not discovered directly as theresult ofin- 
formation given by the accused. The com- 
plainant Chandiramani himself says he 
reported the theft tothe Police because 
his wife: told him about the coming of the 
Police. Reference may be made to a state- 
ment of West, J. in Reg v. Jora Hasji 
(8) ‘where the learned Judge says: 
(p. 244*) : 

“You will find a stick at such and such a: place. 
Ikilled Rama with it. A Policeman in such a 
case, may be allowed tosay he went to the place 
indicated; and found the stick, but any statement 
or the confession of murder would be inadmis- 
sible ; : 
and Emperor v. Shivaputraya Baslingaya 
(9) at p. 5827. Evidence as to the pointing 
out of the house as such is not admissible 
in evidence as conduct of the accused; 
Emperor v. Hira Gobar (10) The stolen 
property was not found with the accused. 
In my opinion, therefore, there is no proper 
evidence on which the appeallant can be 
convicted. For the reasons I have given, 
Iset aside the conviction and sentence 
hie on the accused and direct that he 

e acquitted and discharged. 

D. Conviction set aside. 


(8) 11 BHO R242. 

(9) 32 Bom. L R 574; 126 Ind. Cas. 876; A I R 1930 
Bom, 244; (1980) Cr. Cas. 696; 31 Cr. L J 1104; Ind. 
Rul. (1930) Bom. 444. 

(10) 21 Bom. L R 724; 52 Ind. Cas. 601; A IR 1919 
Bom. 162; 20 Cr. L J 681. 

*Page of ILB. H. O. R.—(Ea. 
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NAGPUR HIGH COURT 
Civil Revision Application No. 348 
of 1936 
January 6, 1937 
POLLOCK, J. 
BALWANTRAO AND oTaERS— 
PLAiNTIFFS—APPLICANTS 
VETSUS 
TULSA AND ANOTHER—OppusITE Party 


. — RESPONDENTS 

Contract Act (IX of 1872), e. 69—Alortgagees paying 
off decrees for arrears of land revenue on land 
obtained by landlord—Suit by mortgagees against 
mortgagors to recover amount—S. 63, if applies. 

The defendants T inherited certain malik makbuza 
fields from their mother who had mortgaged them to 
the plaintifs. In a civil suit brought in 1932, the. 
landlord of the village, obtained a decree against T 
the defendants for arrears of land revenue for the 
years 1929-30, 1930-31 and 1931-32, and iu a’second 
suit in 1935, the landlord obtained a second decree 
against them for the. arrears of land revenue for 
1932-33, 1933-34, and forthe first kist of 1934-35. 
The plaintiffs had foreclosed on their mortgage and 
obtained possession from the beginning of 1934-35, 
and were, therefore, impleaded as defendants in the 
second suit. Themortgagees paid off those two 
decrees and sued to recover thesé accounts from tne 
defendants : 

Held, that both payments were covered by s. 69, 
Contract Act, for in each case the mortgagees who 
were interested inthe payment of the money and 
the persons whom they had foreclosed - were bound 
by law to pay it. In the second case of 1935, the 
mortgagees who were there impleaded as defendants 
could not have saved the property from liability by 


‘pleading that they were not personally liable for 


arrears of land revenue before they obtained posses- 
gion. During the years 1929-30 to 1933-34, inclu- 
sive, the defendants T were in possession and were 
therefore, primarily liable to pay the land revenue, 
In order to save the property from sale the plaintifis 
paid up those dues and they were- entitled to be 
recouped under s, 69. Rangiel Saku v. Kali Shan- 
ker Sahat (4) and Manindra Chandra Nandy vV. 
Jawahir Kumari (5), distinguished, Bhagwati v. 
Banarsi Das (2) and Eastern Mortgage and Agency 


‘Co., Lid. v. Muhammed Fazlul Karim (3), relied on. 


C. R. App. against the decree of the 
Court of the Judge, Small Causes, Nagpur, 
dated April 14, 1936, in Civil Suit No. 2145 
of 1935. 

Mr. V. V. Kelkar, for the Applicants. 

Messrs. D. T. Mangalamurii, N. T. Mangal- 
murti and V. P. Kolte, for the Respond- 
ents. 

Order.—The defendants Tulsa and 
Manjula inherited certain malik makbuza 
fields from their mother who had mortgag- 
ed them to the plaintiffs. In a civil suit 


- brought in 1932 the defendant Madho, who 


was the landlord of the village, obtained a 
decree against Tulsa- and Manjula for 
arrrears of land revenue for the years 1929- 
30, 1930-31 and 1931-32, and in a second 


-suif in 1935 the landlord obtained a second 


decree against them for the arrears of land 
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revenue for 1932-33, 1933-34 and for the 
first ` kist of 1934-35. The plaintiffs had 
foreclosed on their mortgage and obtained 
possession from the beginning of 1934-35 
and were, therefore, impleaded as defend- 
ants in the-second suit. The mortgagees 
paid off those tao decrees and sued to re- 
cover these amounts from Tulsa and Mun- 
jula. The Small Cause Court has held 
that Tulsa and Manjula were liable to re- 
fund unders. 69 of the Contract Act, the 
amount payable by them under the first 
decree but not the amount payable under 
the second decree. Both parties have come 
up in revision against that decision, and 
this order will dispose of these applications. 

Under cl. (e) of s. 65 of the Transfer of 
Property Act the mortgagor was bound to 
pay the land revenue on these fields, and I 
See no reason why her heirs should not be 
boand by the implied terms as wellas by 
the express terms of the mortgage-deed. 
In Subbiah v. Rami Reddi (1), which Has 
been cited for the proposition that the im- 
plied covenant mentioned in s. 65 (ce) is 
merely a personal covenant, the defendant 
was a stranger and did not claim through 
the mortgagor. Section 69 of the Contract 
Act provides that a person whois interest- 
ed in the payment of money which another 
is bound by law to pay and who, there- 
fore, pays it is entitled to be reimbursed by 
the other. It is contended on behalf of 
Tulsa and Manjula that the mortgagees 
were bound by law to pay the land revenue 


on the fields and that, therefore, they were, 


not persons interested in the payment of the 
land revenue within the meaning of s. 69. 
In England the law has been stated at 
page 384 of the 6th Edition of Pollock and 
Mulla’s Contract Act as follows:— 

“Where the plaintiff has been compelled by law 
to pay, or, being compelled by law, has paid 
money which the defendant was ultimately liable 
to pay, so that the latter obtains the benefit of 
the payment by the discharge of his liability, 
ander such circumstances the defendant is held in- 
debted to the plaintiffin the amount.” 


The learned authors of that work state 
at page 353 that this section lays down a 
wider rule than appears to be supported ‘by 
any Engiish authority. There seems to be 
no reason whya person legally bound to 
make certain payment should be held to 

e not a person who isinterested in the 


payment. In Bhagwati v. Banarsi Das (2), 


(1) 39 M959; 33 Ind. Oas. 326; 19M L T 210; 30 


Bae J 331; (1916) 1M W N 239; A IR 1917 ' Mad.- 


(2) 50 A 371; 108 Ind. Cas. 687; A IR1928 P O 
8; 26 AL J 550; 47C L J 539; 30 Bom. L R 834; 32 
OWN 705; 54 MLJ682; 28 L W 150 (PO), . 
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the facts were somewhat similar. There 
had been a sale of the property and . there 
was, therefore, under s. 55 (1) (g) of the 
Transfer of Property Act an obligation on 
the vendor to discharge all ` existing in- 
cumbrances. A previous mortgage which 
was not disclosed to the vendee was not 
discharged by the vendor, and in the suit 
on that mortgage the decree was passed 
against both vendor andthe vendee. The 
vendee paid the sum due in that decres 
and their Lordships held that that sum was 
paid under compulsién and it was un- 
doubtedly a payment for which he was 
entitled to be recouped from the vendor 
of the property under s. 69 of the Contract 
Act. Asit was put in Eastern Mortgage 
and Agency Co., Ltd. v. Muhammad Fuzlul 
Karim (38) it is essential that there should 
be firstly a person. who is bound by law to 
make a certain payment, secondly, another 
person whois interested in such ‘payment 
being made, and thirdly a payment by such 
last-mentioned person. ‘The question whe- 
ther the person on whose behalf the pay- 
ment was made wasinterested in having 
made the payment does. not arise. The de- 
cisions in Ranglal Sahu v. Kali Shanker 
Sahai (4) and Manindra Chandra Nandy 
v. Jawahir Kumari (5), may be distin- 
guished onthe ground that in those cases 
the person whoclaimed to be recouped 
under s. 69 of the Contract Act, had 
chosen to purchase the property knowing 
that a charge existed on that property and 
obtained in consequence the property at 
a cheaper price than -he would otherwise 
have obtained it. 

“In my opinion, therefore, both payments 
are covered by s. 69for in each case the 
Plaintiffs who were interested in the payment 
of the money and the persons whom. they 
had foreclosed were bound by law to pay 
it. Inthe second case of 1935 the present 
plaintiff woo were there impleaded as de- 
fendants’could not have saved the property 
from liability by pleading that they were 
not personally liable for arrears of land 
revenue before they obtained possession, 
During the years 1929 30 to 1933 34 inclu- 
sive Tulsa and Manjula were in possession 
and were, therefore, primrily liable to pay 
tha land revenue. In order to sive the 
property from sale, the plaintiffs paid. up 
those dues and they were entitled to be 


recoup2d- under s. 69: The learned Goun- 
(3) 52 C 914; #90 Ind. Cas, 851; 410 LJ 571; AIR 
1928 Gal.. 385. j s bh 
(4) -2 Pat. 890; 77 Ind. Oas. 73; (1923) Pat, 353; AL R 
1924 Pat. 235. ` 
(5) 32 O 643, 
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selon both sides are agreed that there is 
no diference in principle between the two 
deGrees and that the plaintiffs must succeed 
or fail on both. 

The plaintiffs’ application for revision is, 
therefore, allowed and the defendants’ ap- 
plication for revision is dismissed with 
costs. As a result there will be'a decree 
in the plaintiffs’ favour for Rs. 268 and 
costs. 

It is not contended that Tulsa and 
Manjula are personally liable, and they 
will be liable as held by: the lower Court 
to the extent of the estate’ received from 
their mother. Counsel’s fee Rs. 20 in two 
cases. 

N. Revision allowed. 


BOMBAY HIGH COURT 
Civil Suit No. 750 of 1936 
November 6, 1936 
j KANIA, d. 
TULSIDAS MAVJI—PILAINTIFF 


VETSUS 
ADVOCATE-GENERAL, BOMBAY 
ges — DEFENDANT 

Will—Construction—Precedents—How far useful 
— Held, on construction that words “any other object 
of dharam” should be read as “any other similar 
charitable or religious object.” 

In construing a particular will, it is generally un- 
safe to rely on the words used in another will unless 
the whole scheme of the two wills is found tobe 
identical. 

After making diverse provisions, the particular 
clause in the will ran ae follows: “Further.my exe- 
cutors shall appropriate (utilize and apend)a sum of 
Rs. 3,000 towards some sadavart or building dharam- 
shala or well, tank or kavada (water trough) or 
towards feeding sadhus and ascetics or spend the 
same towards any other object of dharam (religious 
or charitable purpose) in order to perpetuate the 
memory of my wife, P who is dead” : 

` Held, that the last words, under the circumstances, 

should be read as if they were: “or any other 
similar charitable or religious object". And though 
the word “other” was not in fact written in the will 
but reading the clause as a whole, and bearing in 
mind the circumstances and the intention of the 
testator, the context clearly indicated that the clause 
should be read with thatmeaning attached to thia 
word. In re Ludlow (Baron); Bence-Jones v. Attor- 
ney-General (4), relied on. 


Mr. C. K. Daphtary, for the Plaintiff. 
Mr. Mureban J. Mistree, for the Defen- 


dant. 

.Order.—By this Originating Summons 
a clause in the will of the deceased testa- 
tor is sought to be construed. The will 
does not appear to be drafted by a lawyer 
and has been written out in Gujarati by 
the deceased himself. After making 
diverse provisions, the particular clause in 


7 
bye 


TULSIDAS MAVJI V. ADVOOATE-GENERAL, BOMBAY (ROM.) 


17110 


the will runs as follows : 

“Further my executors shall appropriate utilize. 
and spend) asum of Rs, 3,000 towards some sada- 
vart or building dharomashala or well, tank or 
havada (water trough) or towards feeding sadhus 
and asceties or spend the same towarde any other 
object of dharam religious or charitable pur- 
pose) in order to perpetuate the memory of my 
wife, Putlibai who is dead.” 

On behalf of the plaintiff, who is the 
executor and also residuary legatee, it is 
contended that by the use of the word 
“or” between the various objects men- 
tioned, the clause has become disjunctive 
and the exevutor cannot be charged with 
committing a breach of his duty if he’ 
utilized the fund for any one of the objects 
mentioned or for the purposes falling 
under the last alternative. It is urged 
that as the word dharam is used in the 
last alternative, if the executor spent the 
amount on any benevolent object (which 
according to the construction given to that 
words by the authorities would be covered 
by the word dharam), it would not be 
considered that he had acted wrongly. 
Therefore, the bequest is void on the 
ground of uncertainty. In support of that 
contention, reliance is placed on the deci- 
sions in In re Davis; Thomas v. Davis (1) 
and Sarat Chandra Ghose v. Pratap Chan- 
dra Ghose (2) On the other hand, on 
behalf of the Advocate-General, .it is 
contended that the decisions in In re 
Bennet ; Gibson v. Attorney-General (3) and 
In re: Ludlow (Baron); Bence Jones v. 
Attorney-General (4), show that under similar 
circumstances the last words should be con- 
sidered ejusdum generis. 

In my opinion, in construing a particu- 
lar will, it is generally unsafe to rely on 
the words used in another will unless the 
whole scheme of the two wills is found 
to be identical.- The highest autLorities - 
and most eminent Judges have recognized 
the danger of trying to follow one decision 
in respect of the construction of a docu- 
ment, without observingthe context or the 
exact scheme of the document, in another 
case. The nearest case out of those cited 
is In re Ludlow (Baron); Bence-Jones v. 
Attorney-General (4), and if that is accepted 
as a guide, it favours the construction urged 
by the Advocate-General. 

In my opinion the proper course to‘ 

(1) (1923) 1 Ch. 225; 92 L J Ch. 322; 128 L T 735; 67 
S J 297; 39T L R 201. i 

(2) 40 O 232; 7 Ind. Oas. 641; 11 Or. L J 5123; 11 OW 


N 18; 120 L J 294. 
~ (3) (1920) 1 Ch. 305; 89 LJ Oh. 269; 122 L T 578: 84 
J È 18; 64.8 J 291. 

Ko (1923) 93 L J; Ch. 30; 156 L T 440; (1923) W N. 
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follow. is to be bear in mind that ‘this 
testator had made his own will and by the 
words used in the particular clause had 
clearly indicated his desire to set apart this 
Sum to perpetuate the memory of his de- 
ceased wife. 
objects, all of which considered individual 
ly were either religious or charitable. He 
had given the option to the executor to select 
any one of those and added thereafter 
that: the executor may also select any 
other object of dharam. These last 
words clearly indicate that his intention 
was that if the executor thought fit to 
apply the fund to none of the objects indi- 
cated, he had the option t^ apply the same 
to any other object of his own selection, 
but the general intention of charity is 
clearly there. The last words, under the 
circumstances, in my opinion, should be 
read as if they were: “or any other simi- 
lar charitable or religious object.” I 
recognize that the word “other” is not in 
fact written in the will, but reading the 
clause as a whole, and bearing in mind 
the circumstances and the intention of the 
testator, the context clearly indicates that 
the clause should be read with that mean- 
ing attached to this word. Costs of both 
the parties as between attorney and client 
to come out of this fund. 
D. Order accordingly. 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 486 of 1933 
April 1, 1937 
SULAIMAN, C. J. AND BENNET, J. ` 
AMIR HUSAIN anp otares—~Derenvants — 
APPELLANTS 


VETSUS 
ABDUL SAMAD —PLAINTIFF AND OTUBRS 


—Pro forma DarenpANts—REsPONDENTS 

Mortgage—Suit on—Parties—Muhammadan mort- 
gagee with possession dying—Suit by his son—Sister, 
who is:co-heir not impleaded —Suit decreed in respect 
of: plaintiff's: share — Non-impleading of sister, 
whether fatal—One co-mortgagee, if can recover 
possession of entire estate as long as integrity of 
morigage ts not broken--Other co-mortgagee, if can 
be impleaded in appecl—Attestation of mortgage by 
one witness, when sufficient — Registering Officer and 
identifying witness, whether attesting witnesses— 
Transfer of Property Act (IV of 1882, as amended by 
Act XXVII of 1926), s. 3—Law as to attestation in 
India and England — Express acknowledgment by 
executant, if necessary —-Mortgage-deed «held duly 
atiested on acknowledgment from mortgagor. 

A co-mortgagee may well be entitled to possession 
as against the mortgagor but he is entitled to recover 
possession of the entire estate as he has an interest 
in every .inch of the ground so long as the integrity 


of the mortgags,.is snot broken, although -itimay. be. _ 
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necessary in order to protect the interest of the 
mortgagee .to implead him, Such a mortgagee can 
be impleaded even ata late stage of the appeal. [p. 
744, col. 2.] 

Where a plaintiff, the son of the deceased 
Muhammadan mortgagee with possession brings a 
suit for possession of the entire mortgage property 
without impleading his sister who as his co-heir is 
entitled to the property and the suit is decreed only 
for the share of the plaintiff, the non-joinder of his 
sister is not a fatal defect, for the mortgagors can in 
no way be prejudiced by any subsequent suit being 
brought by her as it would relate only to the share. 
which the plaintiff had not received. 

Where the mortgagor has merely not admitted the 
execution or attestation of the document and has put 
the mortgagee to proof, then there being no specific 
denial of attestation, the attestation of one witness is 
sufficient. It is only in the case where there is not 
only a want of an admission but a specific denial of 
the validity of the mortgage that the mortgagee is 
eallad upon to prove attestation of two witnesses. 
Lachhman Singh v. Surendra Bahadur Singh (1), 
followed. [p. 745, col. 1] 

Neither the Registering Officer nor the witnesses 
identifying the executant atthe time of registration 
sign as attesting witnesses and they cannot, 
therefore, be treated as such for the purpose of proving 
the validity of the mortgage. Lachhman Singh v. 
Surendra Bahadur Singh (1), followed. [p, 745, col. 2.] 

There is no ground for assuming that the law in 
India as to attestation of mortgages is different from 
that in England and there need not be an express 
acknowledgment by the executant and such an 
acknowledgment cannot be inferred from his conduct 
at the time when the document is attested by 
witnesses, for example, by his gestures or in other 
ways. [p. 747, col. 1.] 

Where the mortgagee states inthe presence of the 
mortgagor that the latter has executed the mortgage- 
deed and asks the witnesses to attest it and the 
witnesses thereupon attest the same and the. mort- 
gagor does not express any dissent, the deed is duly 
attested on acknowledgment received from the mort- 
gagor. Inglesant v. Inglesant (2) and Manickbai v. 
Hormasji Bomanji (4), relied on, 

F. C. A. from the decision of the Sub- 
Judge, Ghazipur, dated August 1, 1933. 

Mr. M. Walli Ullah, for the Appellants, 

Mr. Mushtaq Ahmad, for the Respon- 


dents. 

Judgment.—tThis is a defendants’ appeal 
arising out of a suit for recovery of posses- 
sion of certain properties on the strength 
of a usufructuary mortgage. On May 13, 
1920, Tufail Ahmad executed a usufruc- 
tuary mortgage for Rs. 9,750 of certain 
zamindari properties in favour of Abdul 
Ghani. The defendants first party are 
the heirs of the mortgagor Tufail Ahmad. 
The defendant second party is the subse- 
quent transferee from the mortgagor with 
whom we are not just at present con- 
cerned. Abdul Ghani had three wives, 
for whom he had one son, the plaintiff, 
and two daughters, one of whom Azizun- 
nisa is now dead. The suit was brought 
by the plaintif alone for, recovery of 
possession of the , entire property without, 
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impleading his sister Musammat Hakim-un- 
nisa on the allegation that under.a will he 
had succeeded tothe estate of his father 
Abdul Ghani. This case was given up 
and no proof was led as regards this will, 
possibly because the will in favour of an 
heir would have been void. The plaintiff 
did not choose to implead his sister even 
after he decided not to press his case as 
regards the will. The suit was instituted 
on April 29, 1932, just within 12 years of 
the mortgage-deed. The main defence 
was a denial of the mortgage and its 
consideration. There was a further plea 
that all the heirs of Abdul Ghani were 
necessary parties and that the suit was de- 
fective on account of non-joinder. These 
points have been decided against the defen- 
dants by the Court below. 

As regards the plea of non-joinder, it 
may be pointed out that the Court below 
has given the plaintiff a decree in respect of 
his legal share only, namely 35/64 sehams 
in respect-ofthe share of Abdul Ghani and 
not in respect of the entire estate. There 
is no cross-appeal preferred by the plain- 
tif. The Court below has also specified 
the plaintifi’s share in the mortgage money. 
which implies that when in future the 
defendants wish to redeem the property 
decreed to the plaintiff, they would have to 
pay only a proportionate share of the 
* mortgage money. One item of the mort- 
gage money has not been found to be 
proved but the rest has been established. 
The amount of the mortgage money is not 
challenged before us. It seems to us that 
if the plaintiff had impleaded his sister 
also, he would certainly have been entitled 
to a decree for possession, provided there 
was no other defect, of the entire mort- 
gaged property as the defendants would be 
in possession without title and the inte- 
grity of the mortgage had not been broken. 
The plaintiff, however, has got a decree 
for his share only. The defendants can in 
no way be prejudiced by any subsequent 
suit being brought by Musammat Hakim- 
un-nisa as that suit, if itis still within time, 
can relate only to the share which the plain- 
tiff has not got. - 

The learned Counsel for the defendants 
has argued before us that under O. XXXIV, 
r. L it was incumbent on the plaintiff to 
implead all persons having an interest in 
the mortgage security or inthe right of 
redemption. But the present suit is for 
recovery Of possession of the mortgaged 
property and is not one in which a decree 


under O, XXXIV would have to be ulti. 
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mately passed. A co-mortgagee may well be 
entitled to possession as against the mort- 
gagor but he is entitled to recover posses- 
sion of the entire estate as he has an interest 
in every inch of the ground so long as the 
integrity of the mortgage is not broken, 
although it may be necessary in order to 
protect the interest of the . mortgagee to 
implead him. Indeed, such a mortgagee- 
can be impleaded even at a late stage of 
the appeal. We, therefore, think that it is 
not a fatal defect. The next point urged 
is that it wasincumbent on the plaintiff 
to prove that at least two witnesses had 
attested the document and that the evi- 
dence in this case falls short. of proving 
attestation by two witnesses. In the plaint, 
the plaintiff had set forth the mortgage». 
deed and its particulars and had asserted 
that there was a relation of motgagee and 
mortgagor between the parties. In the 
opening part of the written statement, 
paras. 1, 2 and 3 of the plaint were simply 
‘not admitted’ which meant that the defen- 
dants were putting the plaintiff to proof 
without positively asserting the contrary. 
The only paragraph where the plea was. 
specifically taken in para. 18 which is in 
the following terms : 


“Tf Abdul Ghani obtained any document without , 
consideration, its validity (binding character) is 
not admitted by these defendants. Neither Abdul 
Ghani himself paid any money to Sheikh Tufail 
Ahmad, deceased, nor was any debt paid by him 
(Abdul Ghani) on his behalf.” 


Comparing this with the original written 
statement, there is no doubt that what the 
plea was intended to mean was thatif 
the document was without consideration, 
then it was not binding on the defendants. 
This, in our opinion, does not amount to 
a specific denial of proper attestation of 
the mortgage-deed. Inthe Full Bench case 
in Lachhman Singh v. Surendra Bahadur 
Singh (1), a distinction was drawn be- 
tween the cases (1) Where the execu- 
tion and attestation of the deed are not 
admitted” and ‘ (2) where the validity of 
the mortgage is specifically denied.” In 
the former case, the Full Bench held that 
“the mortgagee need prove only this much 
that the mortgagor signed the document in 
the presence of an. attesting witness and 
one man attested the document, provided 
the document on the face ofit bears the 
attestation of more than one person.” In` 
the latter case “it must be proved by 
the mortgagee that the mortgage-deed 

(1) (1932) A LJ 653; 139 Ind. Cas. 1; A I E 1932 All, 
537; 54 A 1051; Ind, Rul, (1938) All, 505-@ By. 
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was attested by at least two witnesses”. 
(p. 658%). 

It follows, therefore, that where the 
mortgagor has merely not admitted ` the 
execution or attestation of the document 
and has put the mortgagee to proof, then 
there being no specific denial of attestation, 
the attestation of one witness is regarded 
by the Full Bench as being sufficient. It 
is not necessary for us to consider the 
authorities on which this’ view was based 
because the opinion of the Full Bench is 
binding upon us. -It is only in the case 
where theré is not only a want of an 
admission but a specific denial of the vali- 
dity of the mortgage that the mortgagee is 
called upon to prove attestation of two 
witnesses, On the view that we have 
taken of the written statement, we must 
hold that there was no specific denial of 
the validity of the mortgage: on the ground 
of want of proper attestation, and we must 
therefore hold that the proof of one attes- 
tation in view of the opinion expressed by 
the Full Bench was quite sufficient. 

It is next contended before us that even 
one attestation has not been established 
by the : defendant. Both the mortgagor 
Tufail Ahmad and the mortgagee Abdul 
Ghani are dead, and the scribe Mohammad 
Shafi also is dead. One of the attesting 
witnesses Raj Kumar Lal is also dead. 
Mr. - Saiyid Mohammad Rashid Mukhtar 
was another attesting witness who was 
alive when the case was before the trial 
Court and was examined as a witness. He 
also has: ‘since then died. There was one 
more attes‘ing witness Sheikh Mohammad 
Husain who was illiterate and had made a 
mark on the document as a third marginal 
witness, but he was not called or examined 
by the plaintiff. The learned Counsel for 
the plaintiff has not asked us to get this 
witness examined because itis suggested 
that he isa hostile witness. So the plain- 
tiffs case rest entirely on the evidence of 
Mr. Mohammad Rashid which was taken 
down by the Court below. Unfortunately 
under the: single record system we have 
only the English notes of the deposition of 
this witness. 

The mortgage-deed -is written over 
several pages: and on the margin of all the 
pages the signature of this mukhtar ap- 
peared as an attesting witness, as also the 
signatures of the executant and the other 
witnesses. On the back ofthe first page, 
below the endorsement that the document 
was presented for registration by Tufail 

*Page of (1932) A. L, J.—[Hd.] = =. + e 
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Ahmad, there appeared the signature of 
Tufail Ahmad—while below the endorse- 
ment, that he had been identified by two 
Witnesses and had admitted the execution 
of the docament and the receipt of 
consideration, there appeared the signatures 
of Tufail Ahmad and the identifying 
witnesses. It has been laid down by the 
Full Bench in the case referred to above 
that neither the Registering Officer nor . 
the witnesses identifying the executant at 
the time of registration signed as attesting 
witnesses and they cannot, therefore, be 
treated as such forthe purpose of the vali- 
dity ofthe mortgage. We have, tkerefore, 
to go by the attestation of Mr. Rashid 
Ahmad only in this case. The mukhtar's 
evidence was that he remembered that 
Sheikh Tufail Ahmad had executed the 
deed and he was an attesting and an iden- 
tifying witness and that he did identify 
Tufail Ahmad at the time of the registra- 


tion. He further stated : 

“Abdul Ghani brought the deed to me and he 
asked meto put my signature on the deed and 
told me inthe presence of Tufail Ahmad that Tufail 
Ahmad had executed the deed and the deponent 
should sign and bear witness to the deed. Sol 
signed the deedas marginal witness, E do not re- 
member if any other attesting witness did signthe 
deed.” 


In crosseexamination he said : 

“When I reached the Registration Office then the 
signature of Tufail Ahmad was being taken. The 
deed had been presented by Tufail Ahmad, his sig- 
nature about the presentation was being taken. The 
document was then .read over to Tufail Ahmad by 
the Sub-Registrar who asked him if he had executed 
it and’ Tufail Ahmad replied that he had executed 
it. Tufail Ahmadthen signed the deed again in the 
presence of the Registration Officer and then I put 
down my signature of idenfication of Tufail Ahmad.” 

There is no reason to disbelieve the 
statement of this witmess who has been 
believed by the Court below whosaw him 
in the witness-box. We must, therefore, 
take it that Abdul Ghani brought the docu- 
ment tothis witness inthe presence of 
Tufail Ahmad and told the witness that 
Tufail Ahmad had executed it and asked 
the witness to attest the document, and it 
was on this that the witness signed the 
deed as a marginal witness, The evidence, 
therefore, proves that he attested the docu- 
ment on the statement made by Abdul 
Ghani inthe presence of Tufail Ahmad that 
Tufail Ahmad had executed it. The re- 
quirements of s. 68, Evidence Act, were 
fulfilled because one of the attesting wit- 
nesses was actually called by the mortg- 
agee, The question is whether the require- 
ments of s. 3, Transfer of Property Act, 
have -been fulfilled. That section .defines 
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the meaning of the word ‘attested’ which is 
a necessary condition for a mortgage 
under s 59. Section 3 requires that such an 
attesting witness must either have seen 
the executantor other person who signs 
for him sign the instrument or : 

“has received from the executant a personal ack- 
nowledgment of his signature or mark or of the 
signature or mark of sucn other person.” 
andeach of such witnesses has signed the 
instrument in the presence of the execu- 
tant. There can be no doubt that the at- 
testation of Muhammad Rashid would, under 
the English Law, be a sufficient attesta- 
tion made onthe acknowledgment of the 
mortgagor. According tothe English rul- 
ings it isnot necessary that the acknow- 
ledgment should be express and should have 
been made verbally by the executant. In 
several cases where the executant was pre- 
sent and the attesting witnesses signed 
the document in his presence on being 
assured that he had executed the will, it 
was held that there had been sufficient 
acknowledgment. In Inglesantv. Inglesant 


(2), the deceased had signed her will in 


the presence of one witness; on the entry 
of the second witness a person present 
directed him to sign his name under the 
testatrix’s signature. He did so and the 
second witness also subscribed the will. 
The deceased wasin the room but said no 
word during the proceeding. The will was 
lying on the table open and had a heading 
in large characters that that was the last 
will and testament, etc. It was held that 
the deceased acknowleged her signature in 
the presence of two witnesses. So far as 
the attestation of a will is concerned, it is 
in India governed by the Succession Act 
which used the expression ‘‘personal ack- 
nowledgment” whic: occurs in s. 3, Transfer 
of Property Act, also, In the English Wills 
Act (1 Vict. Ch. 26, s. 9), the section is 
similar except that the word ‘personal’ does 
not occur therein. 


Before 1926, there was no express defini- 
tion of ‘attestation’ in the Transfer of Pro- 
perty Act, but under that Act attestation 
was necessary for a mortgage deed. In 
Shamu Pattar v. Abdul Kadir Ruwthen (3), 
their Lordships of the Privy Council had to 
consider the question whether a mortgage- 
deed was sufficiently attested if the attesta- 
tion had been made by witnesses on an 


n 2) 0875) 3 P172; 43L J P43; 30L T 909; 22 W 
Wes 


(3) 35 M 607; 16 Ind, Cas, 250; 39 I A 218; 16 OW 
_ N 1009; 23 M LJ 321; 12M LT 338; (912)M W N 
PA 10 A'L J 259; 14 Bom L R 1034; 16 C LJ 596 
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acknowledgment received from the mortga- 
gor. Their Lordships referred to several 
English authorities in support of the view 
that the word ‘attestation’ by itself did not 
include the signing ofa document by wit- 
nesses on an acknowledgment of the testa- 
tor. At p. 615* their Lordships quoted s. 50 
Succession Act, which was stated substan- 


tially to have taken the place of the Indian - 
Wills Act of 1838, but their Lordships consi- - 


dered that the provisions ofthat section were 
different and would not be applicable to 
the attestation of a mortgage-deed which 
was governed by s. 68, Evidence Act, and 
s. 69, Transfer of Property Act. In quot- 
ing s. 50, Succession Act, their Lordships 
did not lay any emphasis on the word ‘per- 
sonal’ used therein. In 1926 the Legislature 
by Act XXV1I of 1926 amended the Transfer 
of Property Act and for the first time intro- 
duced this definition, As already pointed 
out, the words “personal acknowledgment 
of his signature or mark, etc.,” have been 
reproduced from s, 50, Succession Act, 

On behalf of the respondents it is urged 
thatthe word ‘personal’ should make no 
material difference and that the law is 
the samein India asin England. Itis on 
the other hand contended on behalf of the 
appellant that the Legislature has thought 
fitto introduce an additional word ‘personal’ 
in order to restrict the meaning of the 
word ‘acknowledgment’ and that the Eng- 
lish Law has not been adopted in extenso. 
No donbt the word ‘personal’ occurs in the 
Indian Acts, though it does not occur in the 
corresponding section of the English Statute 
but itis certainly not the equivalent of the 
word ‘express’ and the Legislature has not 
insisted on there being an express acknow- 
ledgmeut of the signature by the executant. 
All that is necessary is that the acknowledg- 
ment should be ‘personal’. It was undoubt- 
edly the intention of the Legislature that 
the mortgagor should be present at the 


time because the section requires that the- 


attesting witnesses must sign the instru- 
ment in the presence of the executant. It 
may well be that the intention of the 
Legislature was that the acknowledgment 
should have been made by the executant 
himself and not through an agent at a time 


when the executant is not present. There. 


is no doubt some difficulty is created by the 
use of this additional word, but we find that 
in one of the earliest cases in this country, 
Manickbai v. Hormasji Bomanji (4), the 
testator had produced a paper saying that 
(4)1 B 517. 
*Page of 35 M—[Hd.],_ 
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it was his will and had asked the witnesses 
to attest it, which theydid. He had not 
actually mentioned that he had signed it or 
that the signature was his. It was held by 
Green, J.that this wasa sufficient acknow- 
ledgment by the testator of his signature 
to his will and thatthe introduction of the 
word ‘personal’ intos. 50, Succession Act, 
which word had not occurredia the English 
Wills Act (1 Vict. Ch. 26, s. 9) was not 
ae in a case like the one before 
im. 

No case hasbeen cited before us where 
ithas been held in India that there should 
be an express acknowledgment by the exe- 
cutant and that euch an acknowledgment 
cannot be inferred from his conduct at the 
time when the document is attested by 
witnesses; for example, by his gestures orin 
other ways. It may, therefore, be presumed 
that when the Legislature in 1926 reproduc- 
ed the words of s. 50, Succession Act, it was 
aware of the interpretafion put on similar 
words by the Courts in India, and the defi- 
nition was introduced because their Lord- 
ships of the Privy Oouncil in Shamu 
Patter's case (3), had pointed out that the 
law as regards the method of attestation 
- was different with regard to mortgage deeds 
and wills. We, therefore, think that on the 
whole there is no ground for assuming that 
the law in India is different from that in 
England. As already pointed out, the facts 
proved in this case establish a valid attes- 
tation underthe English Law. We, there- 
fore, think that we must accept the finding 
of the Court below that the mortgage-deed 
had been duly attested on acknowledgment 
received from the testator because Abdul 
Ghani had stated in the presence of Tufail 
Ahmad that the document had been exe- 
cuted by him and had asked Muhammad 
Rashid to attest it and the latter attested it 
without any dissent having been expressed 
by the executant Tufail Ahmad. We ac- 
cordingly dismiss this appeal with costs. 

D. Appeal dismissed. 
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plaintiffs favour — Subsequent fourth mortgage— 
Another mortgage in stranger's favour—Rtght to subro- 
gate given to him—Suit for sale—Waiver of right 
to consolidate—Right to subrogate, if arises—-Doctrine 
of subrogation—Applicability in India—Transfer of 
Property Act (IV of 1882), s. 92. 

Three mortgages were executed by the defendant 
in favour of the plaintiff. He executed a fourth mort- 
gage in plaintiffs’ favour providing therein that the 
mortgage was not to be redeemed unless the debts on 
the prior mortgages were paid. Subsequently the 
defendant executed a mortgage in favour of A charg- 
ing all the properties mortgaged already and certain 
other properties with the object of satisfying the debt 
on the prior mortgages. Thie fourth mortgage pro- 
vided that A the mortgagee would be subrogated to 
the rights of the plaintiff. The plaintiff instituted a 
suit on the, fourth mortgage for sale of all the pro- 
perties charged and impleaded A as puisne mortgagee, 
A contended that he had been subrogated to the rights 
of the plaintiff when he paid the debts on the three 
mortgages : 

Held, (4) that the right to consolidate different and 
separate mortgage securities was enforceable only 
where default had been made in payment, in view of 
the term of contract in respect of all the securities 
in respect of which consolidation was claimed and 
the right was created as between the plaintiff and 
defendants, judging from the intention of the 
parties ; 

(ii) that there was the intention to keep alive the 
three earlier mortgages for the benefitof A, who had 
to advance the full amount due on those mortgages, 
The intention was also there, that so far as the plain- 
tiffs were concerned they were not to be considered 
prior mortgagees in respect of the mortgages which 
had been satisfied by A. The defendant elected not 
to avail of the exercise ofthe right of consolidation; 
the plaintiffs had made the choice; the election was 
completed by accepting money in full satisfaction of 
the three out of the four mortgages in respect of 
which the right to consolidate was enforceable; and 
the plaintiffs could go no further. Griffith v. Pound 
4 8) and Scarf v. Jardine (9), referred to; [p. 751, col. 


Gi) that A was subrogated to the rights of the 


plaintiff in respect of the three mortgages and hence 


the properties involvedin the first three mortgages 
could not be made liable for the fourth mortgage, 

{Oase-law referred to. | 

The equitable doctrine of subrogation can be ap- 
plied in India, regard being had to decisions by the 
Judicial Committee of the Privy Council, in which 
the doctrine of subrogation or the equitable rule of 
giving effect to the intention of parties to keep security 
alive for the benefit of a party has been recognized. 
Malireddi Ayyaredd2 v. Gopala Krishnayya (3), relied 
on. Bank of Chettinad v.Ma Ba Le(11), dissented from, 
[p. 752, col. 2.] * 

O. A. from the original decree of the 
Additional Sub Judge, Hooghly, dated 
January 3, 1933. 

Messrs. P. R. Das, A. N. Bose, Atul 
Chandra Gupta and Bijan Bekari Mitter, for 
the Appellant. 

Messrs. S. M. Bose, B.C. Ghose, Bankim 
Chandra Banerjee and Syamadas Bhatta. 


charjee, for the Respondents. 


Judgment.—This is an appeal from th® 
decision: of the learned Additional Subordi- 
nate Judge, Howrah, in a suit for enforce- 
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ment of a mortgage. The mortgage in 
suit was execuled on November 11, 1927, 
by Raja Promotha Nath Malia (defendant 
No. i) in favour of the plaintiffs Raja 
Janakinaih Roy and Jadunath Roy; Kumar 
Pasupatinath Malia, son of the defendant 
No. L, defendant No ? in the suit, wasa 
party to the mortgage-deed, and bound 
himself personally to satisfy the mortgage- 
debt. The properties morigaged were 
primarily those mentioned in schedule D 
referred to therein, and the mortgage was 
for a consideration of Rs. 1,23,000 only to 
be re-paid with interest due thereon, on 
November 11, 1929. In connection with 
the transaction evidenced by the aforesaid 
mortgage-deed, it has to be mentioned 
that on April 8, 1924, defendant No. 1 
executed ‘in favour of the plaintiff a mort: 
gags for Rs. 2,00,000 hypothecating pro- 
perties described in schedule A : there was 
another mortgage executed by defendatt 
No. 1,-in favour of the plaintiffs on 
November 30, 1925, for Rs. 2,00,000 hy- 
pothecxting prepeities mentioned in sched- 
ule B ; a third mortgage bond was executed 
by defendant No. 1 in favour of the 


plaintiffs, on November 29, 1926, for a con-- 


Sideration of the amount of Rs. 1,00,000 
advanced on that date, charging properties 
mentioned in schedules A and B, and fur- 
ther charging properties mentioned in 
schedule O, as further and additional secu- 
rity for the mortgages created on April 8, 
1924,,and November 30, 1925, mentioned 
above. l 

The mortgage of November 11, 1927, on 
which the claim in suit was based con- 
tained stipulations mentioned below. The 
mortgagor doth hereby declare that all 
those the several zamindaries, taluks, lands, 
collieries, coal lands, hereditaments, mes- 
suages and premises fully described in 
schedules A, B, © and D, hereunder written, 
shall be a security for and stand charged 
with the payment to the mortgagees of 
the ‘moneys. due under the said indenture 
of mortgage dated respectively April 8, 
1924, November 30, 1925, and November 29, 
1926; and thesum of Rs. 1,25,000 the con- 
sideration for the mortgage of November 
11, 1927, with interest thereon, shall not 
be redeemable until payment of all moneys 
due under the said mortgages on April 8, 
1924, November 30,° 1925, November 29, 
1926, and the sum of Rs. 1,25,000 with 
interest thereon, respectively. And it is 
hereby agreed .and declared that all the 
powers, provisions, covenants and agree- 
ments contained in the said three several 
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recited indentures of mortgage, relating 
to the title or for securing the payment 
of all moneys due thereunder or otherwise, 
shall extend to and be applicable for 
security the further sum of .Rs_ 1,25,000 
and all interest, costs, charges and 
expenses as in these presents contained 
in the same manner in all respects asif 
the same powers, provisions, covenants and 
agreements were herein repeated with 
such alterations as would be necessary in 
consequence of the further advance of 
Rs. 1, 25,000. 

On December 27, 1927, defendants Nos. 1 
and 2 executed a mortgage in favour of 
Kumar Promotha Nath Roy, defendant No. 4 
in the suit, charging the properties men- 
tioned in schedules A, B, C and D, covered 
by the four mortgages in favour of the 
plaintiffs to which reference has been 
made above, along with other properties, 
subject to the incumbrances in favour of 
the plaintiffs created by the aforesaid four 
mortgages with the object of satisfying 
the four mortgages mentioned above; the pro- 
posal was for the advance of Rs. 7,25,000 
out of the consideration money so fixed, 
Rs. 5,75,000 was received by the mort: 


gagors, and the three prior mortgages in ~ 


favour of the plaintiffs executed on April 
8, 1924, November 30, 1923, November 29, 
1926, were satisfied.. The mortgage of 
November 27, 1927, contemplated the 
further advance of Rs. 1,50,000, subject to 
certain conditions in the matter of suffi- 
ciency of security forthe loan advanced. 
The mortgagee had the liberty reserved, 
to refuse to make the further advance; 
and in point of fact nothing above the 
amount of Rs. 5,75,000 was advanced. 
One of the very important clauses con- 
tained in the indenture of the morigage 
of December 27, 1927, executed in favour 
of defendant No. 4 by defendants Nos. 1 
and 2, was of the following description: 
It is hereby also agreed and declared 
by and between the parties to these 
presents that upon payuient of the said 
several mortgages of April 8, 1924, Novem- 
ber 30, 1925, November 29, 
November 11, 1927, respectively, or any of 
them, the morsgagee, will, in addition to 
the security hereby created, be also entitled 
to be subrogated to the position of the said 
Raja Janaki Nath Roy and Jadu Nath Roy 
notwithstanding that a reconveyance or 
reconvey ances shall have been granted by 
the said Raja Janaki Nath Roy and Jadu 
Nath Roy in respect of the mortgage Oy 


mortgages paid off, and such mortgage Or 


1926, and. 


| 
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mortgages shall be deemed to be kept alive 
for the benefit and protection of the mort- 
gagee. 

The plaintifis on January 21, 1931, in- 
stituted the suitin which this appeal has 
arisen, making defendant No. 4 a party, 
and claiming realisation of the money 
das on the mortgage of November 1l, 
1927, with interest and costs, valuing the 
Claim at Rs. 1,68,561-14-6. In the plaint 
filed in Court, the three earlier mortgages 
were recited, and reference was specifically 
made to the covenant contained in the 
fourth mortgage, that the properties des- 
cribed in schedules A, B,© and D would 
not be redeemable until payment to the 
plaintiffs of all moneys due under the 
four mortgages executed on April 8, 1924, 
November 30, 1925, November 29, 1926, and 
November 11, 1927, and that all the powers, 
provisions and agreements contained in 
three previous mortgage deeds relating to 
the title or for securing the repayment of 
all meneys due thereunder or would other- 
wise extend to and be applicable for 
securing the money advanced under the 
last of the four mortgages, dated November 
1], 1927. The prayers made in the plaint 
were for a mortgage-decree against the 
defendants in the suit, and for the sale 
of the mortgaged properties in schedules 
A, B, C and D. The mortgage in favour 
of defendant No. 4 was rerited in the 
Plainf; and it was asserted that defend- 
ant No. 4 agreed to re-pay the sum of 
Rs. 1,25,000 covered by the mortgage in 
suit with interest, and that defendant No. 4 
was a puisne mortgagee who was entitled 
to redeem the said mortgage dated Novem- 
ber 11, 1927; defendant No. 4 had agreed 
to hold and retain the sum of Rs. 1,50,000 
for applying the same for and cn account 
of the mortgagor in payment of the mort- 
gage aforesaid. It is to be noticed that 
defendants Nos. 2 and 3 were made parties 
to the suit, as by a conveyance dated 
April 14, 1928, the properties covered by the 
mortgage executed on November 11, 1927, 
were transferied to them by defendant No. 1. 
The claim in suit was resisted by the def- 
endants. 

In this appeal we are concerned with 
the case of defendant No.4 only as against 
the plaintifs in the suit. The position 
indicated in the written statement filed 
by that defendant wus that he had become 
a prior mortgagee and was not a puisne 
mortgagee as asserted by the plaintiffs’ 
regard being had to the covenants con- 
tained in the indenture of mortgage 
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executed in his favour on December 27, 
1927, by defendants Nos. 1 and 2; ihat by 
virtue of payment made by him on account 
of the three mortgages dated April 8, 
1924, November 30, 1925, and November 29, 
1926, which wete fully satisfied by those 
payments, he was subrogated to the posi- 
tion of the plaintiffs as a prior mortgagee, 
and that he held a prior charge for the 
repayment of the amount paid in full 
satisfaction of the said three morigages 
under -the terms and convenants of his 
mortgage upon the properties in schedules 
A, B.O and D. According to defendant 
No. 4, the said properties could only be 
sold subject to the three mortgages satisfied - 
by payment from out of money advanced 
by him when the mortgage, dated December 
27, 1927, was executed in his favour by 
defendants Nos. 1 and 2. In his written 
statement averments were made by d2fend- 
ant No. 4, giving reasons for not advancing 
Rs. 1,50,000 as stipulated inthe mortgage- 
deed owing to the defect in title - dis- 
covered in the matter of securities for the 
loan advanced, and for. non-satisfaction of 
the mortgage in suit dated November 11, 
1927, which defendant No. 4 was-ready 
and willing to do, in pursuance of the 
terms and conditions of the mortgage 
in his favour. On the pleadings - of 
the parties, the material issue raised 
for determination in the case was issue 
No. 3. pi 4 

“Have the prior ‘mortgages dated April &, 1924, 
November 30, 1925, and November 29, 1926, as, men- 
tioned in the plaint been paid off by the money 
which defendant No. 4 advanced as consideration of 
his mortgage dated December 27, 1927, executed 
by defendants Nos. 1 and 2?.and has defendant 
No. 4 been subrogated to the position of 
the prior mortgagee in respect of the properties 
in suit as alleged in para. 11 of his written 
statement, or is he a puisne mortgagee as alleged in 
the plaint ?" : 

This issue was subsequenily recast. by the 
trial Judge ; and, as amended, issue No. 3 
was in the following terms : 

“Js the principle of consolidation applicable, to 
the present case? If yes, could the payment of 
debts under the mortgages dated April 8, 1924, 
November 30, 1925, and November 29, 1926, if any, 
place defendant No. 4 in the position of a sube > 
rogee? If not, is he a puisne mortgagee as alleged 
in the plaint ?” 

On the materials placed before the Court 
the Subordinate Judge who decided the case 
in the Court below, came to the conclusion 
that the first three morigages held by the 
plaiutifis were not redeemed by defendant 
No. 4, but by defendant No. 1, the real 
debtor; defendant No. 1 paid the debt dus 
to the plaintifs under the first three mort- 
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gages, and the effect of the payment was to 
‘discharge the mortgages. When the debt 
had been extinguished, it could not be 
said, by any parity of reason, that those 
mortgages had been kept alive for the 
benefit and protection of the interest of def- 
endant No. 4, and to the prejudice and em- 
barrassment of the plaintifis. The decision 
-given by the trial Judge was that defendant 
No. 4, had not been subrogated to the 
position of the plaintifs in respect of the 
first three mortgages held by them ; defen- 
dant No 4 was a puisne mortgagee vis-a-vis 
the plaintiffs, in respect of the mortgage 
In suit, and wae bound to redeem it. The 


. reason for the decision appears to have 


~ 


been this : that defendant No. 4 covenented 
with defendants Nos, L and 2 that he would 
pay the whole debt due under the four 
mortgages held by them: but the debt 
due under the mortgage in suit had not 
been paid. There was consideration of the 
four mortgages in favour of the plaintiffs, 
.and there could not be any subrogation 
unless the whole debt due to the plaintiffs 
on account of the four mortgages so con- 
sclidated was. paid off. The trial Court, 
in line with the conclusions arrived at, as 
indicated above, passed a decree in favour 
of the plaintiffs, allowing the defendants 
time to pay the decretal amount, failing 
which the plaintiffs were to’ recover the 
decretal amount by the sale of the mort- 
gaged properties which must be taken to 


„be those mentioned.in schedules A, B, C 
and- D. Defendant No. 4 appealed to this 


Courts 

The materials on, record establish the 
. position that there was the contract for 
-consolidation, und the right to the plain- 
tiffs to consolidate the four morigages in 
their favour, dated April 8 1924, 
“November 30, 1925, November 29, 1926 and 
November 1l, 1927. The three mortgages 
;mentioned above were satisfied out of pay- 
ments made by defendant No. 4; the 


plaintiffs accepted money in full satisfication 


of the‘mortgage bond dated April 8, 1924, 


- November 30, 1925, and November 29, 1926: 


„and therecan be no question that the 
amount of Rs. 4,60,000 paid. by cheque 


-~ drawn by defendant No. 4, as also the 


amount of.Rs. 2,469-14-3 paid in cash, were 
paid.for the three aforesaid mortgages, and 
received by the plaintiffs. The entire 
amount due on account of the three mort- 


gages. was paid, and was accepted by the 
‘plaintiffs on December 28, 1928, in full 


Satisfaction of the three mortgages before 
the mortgage ‘money payable on the fourth 
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mortgage, dated November 11, 1927, fell 
due on November 11, 1929, according to 
the terms of that mortgage. The fourth 
mortgage was not satisfied by defendant- 
No. 4 according to the stipulations contained 
in the indenture of mortgage exccuted in 
his -favour on December 27, 1927. The 
reason for not satisfying the fourth mortgage 
is not of consequence, as the position must 
be recognized that defendant No. 4 could 
not claim any right higher than that 
conferred on him by the covenant contained 
in the mortgage in his favour, by leading 
evidence, not of much value, indicating 
that it was due .to the conduct of the 
mortgagor defendants that the fourth 
mortgage was not satisfied by him. There 


was, however, the distinct covenant con- 


tained in the identure of mortgage exe- 
cuted by defendants Nos. 1 and 2 in 
favour of defendant No. 4, of which the 
plaintiffs had notice, that defendant No. 4 
had the right to pay off all or any 
of the mortgages in favour of the 
plaintiffs, and that the mortgage or 
mortgages so paid off shall be deemed 
to be kept alive for the benefit and 
protection of the mortgagee (defendant 


No. 4 


In the plaint in the suit giving rise to 
this appeal, the mortgages of April 8, 
1924, November 30, 1925, and Novem- 
ber 29, 1926, were specifically mentioned. 
The mortgagors had, in the words of 
their Lordships of the Judicial’ Oom- 
mittee of the Privy Council in Dinobundu 
Shaw Chowdhury v. Jogmoya Dasi (1); 
paid off their own debt arising out of 
these morngages, and done so, for the 
benefit of the mortgagee (defendant No. 4), 
and in performance of the agreement with 
him. The fourth mortgage dated November 
1], 1927, in favour of the plaintiffs with 
the covenant for consolidation, was men- 
tioned in the -plaint, but no mention was 
made of the very material fact that the 
three earlier mortgages had been paid off. 
Defendant No.4 was impleaded in the suit 
as a mere puishe mortgagee, in view of 
the mortgage in his favour execuled by 
defendants Nos. 1 and 2 on November 27, 
1927. The rights of parties to the litigation 
have to be determined on the position above 
referred to, and the decision must depend 
primarily upon the facts elicited by the 
documents themselves. The case is one 
of the construction of the covenant con- 
tained in the documents to. which refer- 
ence has been made above, and the inten- 

(1) 29 I A 9; 29 O 151; 6 O W N 209 (P 0). `` 
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tion of parties has to be gathered from 
these documents. As was observed in 
Reeve v. Lisle (2), the question was what 
inference was to be drawn from the nature 
of the instruments and to ascertain the 
object and purpose with which they were 
entered into: see also Dinobundu Shaw 
Chowdhury v. Jogmoya Dasi (1), Mali- 
reddi Ayyareddi v. Gopala Krishnayya 
(3), Panaganti Ramarayanimgar v. Maha- 
raja of Venkatagiri (4) and Aditya 
Prasad v. Ram Ratan Lal (5). There was 
the right to consolidate and as between 
the plaintiff and defendants Ncs. 1 and 2 
the intention was clearly expressed, and 
the construction of the covenants contained 
in the mortgage executed on November 
11, 1927, leads clearly to that inference, so 
far as the object and purpose of the 
parties to the instrument were con- 
cerned. 

The doctrine of consolidation of mort- 
gage and the rule in equity on which it is 
founded are well-known, and the right to 
consolidate different and separate mortgage 
securities was enforceable only where 

default had been made in payment, in 
. View of the term of contract in respect of 
all the securities in respect of which con- 
solidation was ‘claimed; see Jennings v. 
“Jordan (6), Cummins v. Fletcher (7). In 
the case before us, before the right of 
_ consolidation had become _ enforceable 
on November 29,1929, in terms of the 
covenant contained on the fourth mortgage 
executed by defendants Nos. 1 and 2: in 
favour of the plaintiffs, in three earlier mort- 
gages of April 8, 1924, November 30, 1925 
and November 29,1925, had heen poid 
' off; and they were kept: alive for the benefit 
of defendant No. 4 in terms of the contract 
between defendants Nos. 1 and 2 on the 
one hand and defendant No. 4 on the 
_other of which the plaintiffs were aware, at 


(2) (1802) AO 461;71 LJ Oh. 768; 87 L, T 308; 18 T 
L R 767. 


(3) 51 I A 140; 79 Ind. Oas. 592; A I R 1924 P O 36; 
47 M 190:92 AL J 45: 46 M LJ 164:19L W 215: 
23 Bom. L R 204; 34M LT 1; 2 Pat. LR 99: 100 & 
A L R 269; (1924) M W N 290; 39 0 L J 204; 380 W N 
1025; 1 O WN 27 P O). 


(4) 54 I A 68; 100 Ind. Oas. 86; AIR 1927 P C32; - 


50 M 180; 52 M L J 338; (1927) M W N 261; 235 LW 
621; 29 Bom. L R,8035;45 O L J 395; 31 C W N 670: 
26 LW 134 (P O). 

(5) 57 I A 173; 123 Ind. Cas, 191; A I R 1930 P O 176; 
5 Luck 365; Ind. Rul. (1930) P'O 175; (1930 A LJ 
616; 34 O W N 625; 52 O LJ 49; 32 LW; TOWN 
700; 59M LJ 342(PC 


(8) 
- WR 569, 
2) est) 14 Oh, D 699; 49 L J Ch. 563; 42 L T 859; 
28 W R 772. : 


PRAMATHA NATH Roy v. JANAKI Nafa Roy (CAL) 


the appeal has 


‘very great force in the 


). : 
(1882) 6 A O 698; 51 LJ Oh. 129; 45 L T 593; 30 


751 
the time when the plaintiffs on December 
28, 1927, received money in full satisfaction 
of the three mortgege bonds aforesaid. The 
intention > could be gathered from instru- 
ments; and the conduct of the parties con- 
cerned liad to be taken into account. The 
intention was clearly expressed in the 
covenants contained inthe instrument of 
mortgage in favour of defendant No. 4; 
and that intention could also be gathered 
from their conduct of the time when full 
satisfaction was obtained by the plaintiffs 
sofar as three ofthe mortgages executed 
in their favour by defendants Nos. 1 and 
2. There was the intention to keep alive 
the three earlier mortgages for the benefit 
of defendant No.4, who had to advance 
the fullamount due on those mortgages. 
The intention was also there thatso far ag 
the plaintiffs were concerned, they were not 
to be considered prior mortgagees in respect 
of the mortgages which had been satisfied 
by defendant No. 4. Defendants Nos. 1 
and 2 had on December 28, 1927, before the 
right of consolidation could be enforced 
on November 11, 1929, according to the 
covenants contained in the mortgage of 
November 1], 1927, elected not to avail of 
the exercise of the right of consolidation: 
the plaintifs had made the choice; the 
election was completed by accepting money 
in full satisfaction of the three out of the 
four mortgages in respect of which the 
right to consolidate wus enforceable; and 
the plaintiffs could go no further: see Griffith 
i Pound (8) and Scarf v. Jardine 
9). 

The three mortgages executed in favour 


‘of the plaintifis on April 8, 1924, November 


30, 1925 and November 29, 1926, having 
been fully satisfied before the date of 
payment fixed by the fourth mortgage 
executed on November 11, 1927, there 
was, therefore, no right in the plaintiffs to 
consolidate which was exercisable on the 
date of the institution of the suit in which 
arisen. The principle 
underlying the judgments of James, L. J. 
and Cotton, L. J. in In re Raggett; Ex parte 
Williams (10) that one mortgaged property 
having ceased toexist, there could be no 
consolidation of two debts, apply with 
case before us 
regard being had to the different instru- 
menis of mortgage and to the conduct 


of parties evidenced by materials on record 
(8) (1890) 45 Ch. D 553; 59 L J Oh. 522. 
yl) (1882) 7A 0345; SLL I QB 612:47L T 258; 30 


(10) (1880) 16 Ob, D.117; 50 LJ Oh. 187; 44 L T 4; 29 
W RSL. | 
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relating to the satisfaction ofthree out of 
four mortgages in regard to which there was 
arigbt to consolidate. The intention of 
parties which the plaintiffs in the suit, res- 
pondents in this appeal appear to have re- 


`. piled from at the date of the institution of 


the suit; ignoring the position that out of 
the four mortgagesthey wanted to consoli- 
date in terms of an instrument in their favour 
three had been satisfied, and were tobe 
treated asnon-existent so far as they were 
concerned, was there; and that intention 
was in consonance with principles of jus- 
` tice, equity and good conscience applicable 
to the case before us; and it did not in 
any way militate against any of the provi- 
sions contained in the Transfer of Property 
Act. None ofthe provisions contained in 
the Transfer of Property Act has any 
direct application in the case before us in 
which, as has been indicated already, the 
question ` was whether the parties intended 
that the debt due on the mortgage of 
November 11, 1927, was charged upon the 
properties covered by the three earlier 
mortgages of April 8, 1924, November 30, 
1925, and November 29, 1926. The answer 
must, in our judgment, be in the negative. 
The plaintifis had undoubtedly the right 
‘to sueon the mortgage of November 1l, 
1927: but they could not be allowed -in 
view of the conclusions arrived at above 
to enforce the mortgage in respect of pro- 
perties covered by the three earlier 
mortgages mentioned above, 
defendant No. 4 asa puisne mortgagee as 
they have done in the suit. The remedy 
open to the plaintifis in the suit was to 
proceed against the properties in schedule D 
in the instrument of mortgage dated 
November 11, 1927, and not against the 
other properties in schedules A, Band C 


mentioned in ‘thatinstrument, on the footing ` 


that the three mortgages jin respect of the 
same were satisfied, and thatthey were kept 


alive only for the benefit of defendant No. 4 _ 


appellant in this Court. | 

The material question in the case before 
usis the question of the exercise of the 
right of consolidation of mortgage secu- 


rities; the question of subrogation does not — 


strictly speaking arise for consideration in 
the case- before us, except as a subsidiary 
question. It is worthy of notice in this 


connection that the proposition laid dowa , 


by the learned Judge in the trial Court, 


matine ayr v. MatNasatina (RANG), 


and treat’ 


17110 


place defendant No. 4in the position of a 
subrogee,” has not been supported during 
the course of the argument of the appeal 
before us, in view of the judgment of the 
Judicial Committee of the Privy Council in 
Dinobundu Shaw Chowdhury v. Jogmoya 
Dasi(1) to which ‘reference ‘has been 
made above. It may also be mentioned 
that we do not at- all feel pressed by the 
decision of the High Court at Rangoon 
in Bank of Chettinad v. Ma, Ba Lo, (11) 
that the equitable doctrine of subrogation 
could not be applied: in -India regard 
being hadto decisions by the Judicial 
Committee of the Privy Council, binding 
on usin which the doctrine of subrogation 
orthe equitable rule of giving effect to 
the intention of parties to keep security 
alive for the ‘benefit of a party has been 
recognized ‘see Malireddt Ayyareddi y, 
Gopala Krishnayya (8) and the cases 
referred to in the judgment of their 
Lordships. The result of. our decision on 
the material question arising for considera- 
tion in this case is that the appeal is 
allowed, the decree of the Court: below 
against which this appeal is directed is 
varied. The suit in whieh the appeal has 
arisen is decreed with costs against de- 
fendants Nos. 1,2 and 3;° three months’ 
time is allowed to defendants Nos. -l, 2 and 
3 in thesuit to pay the decretal amount 


‘failing which the plaintiffs will recover'the 


decretal amount by the ‘sale of the mort- 


‘gaged properties mentioned in schedule D 


to the plaiht, and as mentioned in Schedule 
D in the instrument of mortgage dated 
November 11, 1927. The suit is dismissed 
as against defendant No. 4, impleaded as 
a puisne mortgagee, Defendant No. 4, 
appellant, is entitled to get his costs in-the 
suit and inthis appeal from the plaintiffs- 
respondents. 

Appeal allowed. 


N 
(il) 14 R 494,163 Ind. Oas. 615; ATR 1936 Rang. 


152; 9 R Rang. 39. . 
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that the payment of money in the case 
before us for the satisfaction of the three 
mortgages of April 8, 1921, November 30, 
1925, and November 29, 1926, “did not 


Burma Laws Act (XIII of 1898), s.13(1), -(3)~ 
Gifis—Applicability of Muhkammadan Law—Donor 
executing and registering written instrument—Deli- 
very of possession, tf essential to validate gift. 
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Section 13, sub-s, (1), Burma Laws Act, specifically 
requires Muhammadan Law to be applied in cases 
where the-parties are Muhammadans and: the ques- 
tion at issue affects succession, inheritance, marriage 
or caste, or any religisus usage or institution. No 
reference is made to gifts, and the Muhammadan 
Law on this subject is, ‘therefore, not made applic- 
able by this sub-section. Subject to the provisions 
of sub-s, (1) and of any other enactment for the time 


MAUNG Gyiv.MaUNG BAUNG (RANG.) 


being in force, the law to be administered in civil, 


cases in Rangoon is to be the law administered by.. 


the Calcutta High Court inthe exercise of its ordi-- 


haty original cvil jurisdiction. Sub-s. 3 provides 
that in cases not within either sub-s. (1) or sub-s. (2), 
or governed byany other enactment, the decision 
shall be in accordance with justice, equity and good 
conscience, which leaves itopen to the Court to 
apply the Muhammadan Law of gifts on: the: grounds 
of justice, equity and : good conscience in cases 
arising in Burma, outside Rangoon. Consequently 
in the case of Muhemmadans a gift without delivery 
of} posseesion is invalid even ifthe donor has execut- 
ed and got registered a written instrument. ` M a Asha v. 
B. K. Haidar (1), applied. 
. [Case-law discussed. | 
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valid as it had.not peen followed by | 
delivery of. possession. It -also held that ` 
there -was no necessity to pray for conse- 
quential relief. Dr. Rauf, on behalf of 
the appellant, conceded that the trial 
Court was correct in its finding that pos- 
session had not been given and as the 
respondents were in possession at-the time 
institution of the suit he did 
not press the contention that the respon- 
dents could not sue for a bare declaration. 

We have considered the evidence ad- 


~ duced.on the -issue of fraud and undue 


Messrs., Rauf and Shaffee, for the Ap- 


pellant. 


Messrs. Döctor and Ghose, for the Reč- 


pondents. 
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‘Leach, J.—This appeal raises the ques- 
tion whether possession is necessary to. 


perfect a giftof immovable property by a. 


ubammadan notwithstanding that the 


| donor has executed ‘and. registered a writ- 


tën instrument, The suit out of which 


the appeal arises was filed by the respone- 


dents, the sons and the widow of a de- 
ceased Muhammadan, one U Pu Lay, . They 
prayed for a.declaration ‘that a deed of, gift 


executed by the deceaséd in favour of the. 


appellant, ` who was his agent, was void 
because there’ had been no delivery, of pos- 
session of the properties mentioned in the 
deed and also because the deceased had 
been induced to execute “the deed by fraud 
and undue, influence on “the part. of the 
appellant. ‘The plaint ‘raised the further 
question whether the deed was in fact a 
deed of gift or whether it purported to be 
a ‘conveyance for consideration. The. de- 


f8ndant averred that the deed was a valid. 


deed of gift and that he had been given 
possession. He also contended that- the 
suit could- not be maintained without `a 
prayer for consequential relief. The learned 
Assistant District Judge construed the deed. 


as a deed of gift and it “has not been sug: - 
gested that he was wrong in -so-doing.’ 


The official translation as a matter. of 
fact leaves no doubt that it purported to. be 
a. deed of gift. The trial Court found that 
the appellant was not in a position to 


dominate the will of the deceased and that. 


there had been no fraud or. undue in- 
di but held that the deed was in- 
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influence and have no hesitation in hold- 
ing that the learned Assistant District 
Judge arrived at‘a- correct decision. The 
appellant was neverin a position to domi- 
nate the will of the deceased. It is true 
that the deceased was seriously ill for 
several months before -his death, but he’ 
had ‘his wife. and his ‘adult son with him. 
the whole time. His mind was’ not affected 
andin making the gift to the appellant he. 
was. merely rewarding him for services 
rendered. The deceased was a man of 
considerable ‘wealth. The main question 
is whether: possession was also necessary’ 
to complete the gift. Dr. Rauf contended 
that possession was not necessary~ and- 
relied on the case in Ma Asha v. B. K.’ 
Haldar, Civil Reference No. 8 of 1936 (1), ` 
which was recently decided by a Full Bench > 
of. this Court composed of Mya Bu,‘ 
Dunkley and Braund, JJ. It was there’ 
held that in Burma a gift of immov- 
able property by -one Muhammadan to- 
another must be by registered deed -and: 
duly attested -in accordance with s. 123, 
Transfer of Property Act, and on this: 
basis it was argued that- possession does 
not matter. Mr. Doctor-on behalf of the. 
respondents: denied -the: soundness of this 
argument. He maintained that the deci- 
sion in Ma Asha’s case (1) was wrong and 
was not binding upon us as it conflicted 
with decisions of their: Lordships of the- 
Privy Oouncil. It is, thérefore, necessary 
to consider not only the’ statute law but 
also the authorities which have bearing on 
the case. The learned Advocate for the 
respondent further contended that even if 
this Court is bound by the decision in 
Ma Asha’s case (1) the rule of Muham- 
madan Law that possession is necessary to 
perfect a gift should be applied on the 
ground that it is in‘accordance with justice, 
equity and: good conscience. The statute - 
law which calls for consideration consists 


(1) 164 Ind, Cas. 984; A I R 1936 Rang. 430; 14 R. 
439; 9 R.Rang, 15 4. ve 


.. determined according to the law for 
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of 5.138, Burma Laws Act, and certain sec- 
tions in Chap. VI, Transfer of Property Act. 
Section 13, Burma Laws Act, reads as 
follows: 

s1) Where in any suit or other prcceeding in 
Burma it is necessary for the Court to decide any 
question regarding succession, inheritance, mar- 
riage or caste, or any religious usage or institu- 
tion: (a) The Buddhist law in cases where the 
parties are Buddhists; (b) the Muhammadan Law 
in cases where the parties are Muhammadans; and 
(c) the Hindu Law in cases where the parties are 
Hindus, shall form the role of decision, except in 
so far as such law has by enactment been altered 
or abolished; or is opposed to any custom having 
the force of law. 

- (2) Subject to the provisions of sub-s. (1) and of 
any other enactment for the time being ‘in force, 
all questions arising in civil cases instituted in 
the Coutts of Rangoon shall be dealt with and 
the time 
being administered by the High Court of judicature 
at Fort William in Bengal in -the- exercise of its 
ordinary original civil Jurisdiction. 

(3) In cases not provided for by sub-s. (1). or 
sub-s. (2), or by any other enactment for the time 
being im force, the decision shall be according to 
justice, equity and good conscience, . 8 
p 4) This section does not extend to the Shan 

tates,” 


It will be observed that sub-s., (1) speci- 
fically requires Muhammadan Law to be 
applied in cases where the parties are 
Muhammadans and the question at issue 
afiects succession, inheritance, marriage or 
caste, or any religious usage or institution. 
No reference is made to gifts, and the 
Muhammadan Law on this subject is, there- 
fore, not made applicable by this sub-sec- 
. tion. Subject to the provisions of subss. (1) 
and of any other enactment for the. time 
being in force, the law to be administered 
in civil’ cases in Rangoon is to be the law 
administered by..the Caleutta High Court 
in the exercise of its ordinary original civil 


jurisdiction. In passing, I may mention. 
that the Calcutta High Court has always- 


applied the Muhammadan Law with regard 
to gifts made by Muhammadans. Sub-s. (8), 
it will be observed, provides that in cases 
not within either sub-s. (1) or sub-s. (2), 
or governed by any other enactment, the 
decision shall be in accordance with justice, 
equity and gocd conscience, which leaves 
it open to-the Court to apply the Muham- 
madan Law of gifts on the grounds .of 
justice, equity and good conscience in cases 
arising in Burma, outside Rangoon. Chap- 


ter VII, Transfer of Property Act, consists. 


of eight sections, but it is only necessary 
to refer to three of them, ss. 122, 123 and 
129. Section 122 defines “gift” as a transfer 
of certain existing movable or immovable 
property, Made voluntarily and without con- 
sideration, by one person, called the donor, to 
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into 
another, called the donee, and acéepted by 
or ‘on behalf of the donee. . Acceptance is, 


therefore, necessary, 8. 1"3 provides that for 
the purpose of making a gift of - immovable 


, property the transfer must be effected by 


a registered instrument, signed by cr on 
behalf of the doncr and attested by at least 
two witnesses. In the: case of a gift of 
movable property, the transfer can be effect- 
ed either by registered instrument or by 
delivery. Section 129 slates that ncthing 
in the chapter shall be deemed to -effect 
any rule of Muhammadan Law. - l 
The learned Advocate for the appellant. 
contended that s. 129 can have no appli- 
cation, because s. 13 (1), Burma Laws Acti 
does not make Muhammadan Law relating 
to gifts applicable and this was tLe basis 
of the decision in Ma Asha’scase (1). The 
learned Advocate for the reépondent, how- 
ever, maintuined..that the sectitn has the 
effect of making the whole -chapter in- 


applicable to gifts by Muhammadans.’ It 
Will be convenient at this stage to refer in 


detail to what was decided ın Ma Asha's 

case (1). "This was a reference to-a Full 

Bench arising out of a second appeal, which 
came in the first instance, before Baguley, J. 

No registered deed of gift had been 

executed, but it was contended that no 

deed was -requisite. The question raised 

was one of: importance and the learned 

Judge referred it to a Bench. The Bench’ 
was. composed of Baguley and Musely; JJ, 

whose opinions conflicted. Baguley, J. 

considered that the rules: of Muhammadan 

Law. were not saved by s. 129, ‘lransfer' 
of Property Act, although- he could under-’ 
stand them being applied as being. m 

accordance with justice, equity and good 
conscience. Mosely, J. took the view that’ 
Muhammadan Law-did apply and that an’ 
oral gift with delivery of possession ccn-' 
stituted a valid gift by a Muhammadan,’ 
In view of the disagreement, the following 
reference was made to a Full Bench : a 

“Isa gift of land in Burma by one Muhammadar to 

another, which is good according to Muhammadan. 
Law but which is not made by a registered deed, . 
good by virtue of 5.129, Tiansfer of Property Act, 
or does s. 123, Transfer of Froperty Act, super- 
vene and make-a registered aeed necessary in 
addition to the gift having to comply with the re- 
quirements of Muhammadan Law.” ` 


TLe concluding portion of the reference 
shows that both tne learned Judges were 
of the opinion that possessicn was neces- 
saly. The learned Judges who decided the 
reference came to the conclusion that 8.123, 
Transfer of Property Act, applied to 
Muhammadan gifts, on the ground that- 
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there was not’ arule of Muhammadan Law. 


in force in this province which could’ be 
saved bys. 129 of the Act. They did not, 


-however, decide whether.it was: necessary, 


in. the case-of a Muhammedan gift, to have 
possession as well as a registered deed. 
This question was left open. In Rahmat 
-Bibi v. Maung Po Sein, Civil. Regular 
No.. 84 of 1936 (2), which was- heard 
subsequent to Ma Asha’s case (1), Braund, J. 
held that Muhammadan Law applied in the 
case of an oral gift of property in Rangoon 
and that a registered instrument was not 
necessary, this being in accordance with 
the law administered by the Calcutta High 
Court and made applicable to the case by 
s..13 (2), Burma Laws Act. It must be 


_ borne in mind that the local laws on this 


subject are not the same throughout India. 


In some provinces the Jocal statute speci-. 
Muhammadan Law. 


fically provides that 
shall be applicable to gifts; in other pro- 
vinces the local statute is in keeping. with 


' the provisions of s. 13, Burma Laws Act. 
In Bengal, the Madras Presidency and Assam, ° 


the local laws are the same as in Burma. 
But whether the local statute made Muham- 
madan Law directly applicable or not, the 
Privy, Oouncil and the Courts of India have 
consistently applied Muhammadan Law to 
gifts by Muhammadans. - 

I will now turn to examine the. other 
decisions which have been quoted to us. In 
the case in Muhammad Bakhsh . Khan v. 


Hosseini Bibi (3), an appeal from. the. 


Calcutta High Court, the Judicial Committee 
considered a deed of gift by a Muhammadan 
widow, who denied that she had ever exe- 
cuted it and filed a suit to set it aside as 
having been fabricated. There was an 
alternative plea of undue influence. It was 
decided that the deed was genuine and that 
it had been executed of her own will. The 
main question was whether the deed infring- 
ed the Muhammadan doctrine of Mushaa, as 
an altempt to make a gift of an undivided 
share is property capable of division. Their 
Lordships held that as the donor had done 
all that she could do to perfect the con- 


templated gift and as the donees had after-. 


wards obtained possession,. the gift was 
valid. The requirement of possession to 
validate a gift under Muhammadan Law 


was recognized, and it was held that in this . 


case it had been.complied with. The ap- 
peal arose out of a “case instituted in the 
Court of the Subordinate Judge of Gaya, 


(2) 166 Ind. Cas. 327; 14 R’ 485; AI R1936 Rang. 
522; 9 R Rang. 250. n l 
(8) 15 0684; 15 IA 8l; 5 8Sar..175 (P 0). : 
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and the importance of this case is that the 
Local Law was the same asin the Burma 
Laws Act and, therefore, carries Mr. Doctor 
far in his argument. It is true that in this 
case the deed of gift had been executed 
before the Transfer of Property Act had 
come into force, but in view of the provi- 
sions of s.129,I do not consider that this 


‘detracts from the force of Mr. Doctor's argu- 


ment. . 

In Sultan Miya v Ajibakhatoon Bibi (4), 
it was held by a Bench of the Calentta 
High Court that writing is not essential for 
the validity of any gift under Muhamma- 
dan Law. Its validity requires (1) clear 
and unambiguous intention of the donor to 
make the gift, (2) acceptance of such gift, 
expressly or impliedly by the donee, and 
(3) delivery of such possession as the sub- 
ject-matter of the gift is susceptible of.. 
This appeal arose out of a case filed in the 
Subordinate Court.of Tippera andis another 
case where Muhammadan Law was applied, 
although the local statute did not specifi- 
cally provide that it should be applied, It 
is not necessary to refer to any other Gale 
cutta rulings as the learned Advocates 
agree that the Calcutta High Court has con- 
sistently held this view. The Madras High 
Court has also applied Muhammadan Law 
to gifts by Muhammadans. In Alabi Koya 
v. Mussa Koya (5), Benson, J., took the 
view that asthe validity of a gift by a- 
Muhammadan was not a question regarding 
succession, inheritance, marriage or caste, 
or any religious usage or institution, as 
referred to in the Madras Civil Courts 
Act, 1873, the rulesof Muhammadan Law 
with regard to -gifts were not necessarily 
the rules by which the question should be 
decided, His line of reasoning was the 
same. as that of the Full Bench in Ma 
Asha’s case (1). This view was, however, 
expressly dissented from by a Bench of the 
Madras High Court, composed of Wallis 
and Miller, JJ. in Vahazullah Sahib v. 
B: Nagayya (6); where it was held that 
Muhammadan Law was applicable to gifts 
between Muhammadans even when effected 
by a’ registered instrument, and that such 
a gift would be invalid unless tke require- 
ments of Muhammadan Law as to posses- 
sion were complied with. Sir Lancelot 
Sanderson, in delivering the judgment of 
the Privy Council in the case in Venkita- 


4) 59.0. 557; 138 Ind. Cas. 733; A I R 1932 Cal. 497; 
Ind. Rul. (1932). Cal. 498, . 
24 M 513; 11M L J 227. 
(6) 30 M 519; 17 M L J 562, 
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subba Shriniias Hegde v. Subba Rama Hegde 
(7), which related toa deed of gift of im- 
movable property executed by a Muham- 
madan in the Bombay Presidency observed: 

“There ig no doubt that the case has to be decid- 
ed according to Muhammadan Law, and that the 


chapter on gifts in the Transfer of Property Act, 
1832, is not applicable : sees. 129.” 


In the Bombay ‘Presidency, Muhamma- . 


dan -Law is applicable-as Law where’ the 
defendant is a Muhammadan, and this 
authority was heldin Ma Asha’s case (1), 
to have no application on this ground. In 
three appeals to the Privy Oouncil from 
Oudh, Mehdi Hasan v. Muhammad Hasan 
(8). Sadik Husain Khan v. Hashim Ali 
Khan (9) and'‘Muhammad Abdul ‘Ghani v. 


Fakhr Jahan Begam{10., it was also held’ 


that possession was necessary, but in Oudh, 
Muhammadan Law is made directly appli- 
cable by the Local Statute Law, and ‘these 
cases are, therefore,'on the same ‘basis as 
Venkatasubba Shrinivas Hedge v. Subba 
kama Hegde (7). The same objection can- 
not however, apply toa case decided ‘by 
the Privy Council on appeal from this 
Court, viz. Ma Miv. Kallandar Ammal (11), 
This case related ‘to a gift Made by a 
Muhammadan of immovable -propert¥ in 
the 'Pegu District under a registéred ‘deed. 
The Local ‘Government ‘had ‘extended the 
provisions of 8. 123, Transfer of “Property 
Act, to Pegu ‘District, ‘but ‘had not'extended 
s. 129. This was held -to'be unlawful, and, 
in dealing with ‘the question, Sir John 
Wallis, who delivered the judgment of théir 
Lordships, observed : 

“The power to extend any part of the -Act to 


Burma did not authorize the Local Government to. 


extend particular sections of the Act, so as to give 
those sections a different operation from that which 
they had inthe Act itself read as a whole, and to 
abrogate in the area to which the extension applied 
a rule of Muhammadan Law, till then in force there, 
as to which the Legislature had expressly provided 
that it was to remain unaffected by the Act.” 


(7) 52 B 313; 108 Ind. Cas. 367; A IR1928 P O 
86; 54 M L J 873; 47 O L J 590; 27 L W 766; 26 A L 
J 598; 30 Bom. LR 827; 3820WN708; I L.-T 40 
Bom, 99 (P O). : .. 

(8)-28 A489; 381 A'68; 900106;3 ALJ’ 405 
p' 


QO). ; 

(3) 38 A 627; 36 Ind, Ces, 104; A IR 1916 P O 27; 
43 1A 212; 1900192; 31 ML J 607; 14 AL J 1248; 
18 Bom. LR 1037;21 CW N 130; (1916E)2M W N 
577, 21M LT 40;1P L W137; 4 OLJ 22; 250 L 
J 363; 6 LW 378; 10 Bur. L T 140(P ©). 

(10) 44 A 301; 68 Ind. Cas. 254; AIR 1922 PO 
281; 49 I A 196; 2500 95; 31M LT 21; 9O0L J 
369; 43 M LJ 453: 24 Bom. L R1268; 270 W N 
58; £0 A LJYNH;370LJ1(P0). 

(11) 5 R7; 100 Ind, Cas. 32; A I R1927 PC 22; 54 
I A 23, 25 A L-J 69; (1927 MWN 76;383ML T 


53; 52 M L J362;4 OW N300; 6 Bor. LJ 59;45 | 


R.772; 310 WN 


O LJ 268; 25 L-W 679; 29 Bom. L 
625 (P C), i 
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There is here a clear statement by their 

Lordships that: Muhańmadan Law ‘did ap- 

ply to gifts, but the learned Judges who 


decided Ma Asha’s case (t) did ‘not: feel-- 
théy were bound -by this décisicn because . 


the question (fthe applicability of Mvham- 
madan Law was not raised in Ma Mi v. 
Kallander Ammal (11), the appeal having: 
proceeded 6n the basis that it was applis- 
cable. In this conhecticn, however, it may 
be ‘mentioned that Sir John Wallis was a 
member of the Bench which decided Vaha- 
zullah Sahib v. B. Nagayya (6), and dis- 


agreed with the views expressed by Ben-: 


son, J., in Alabi Koya v. Mussa ‘Koya (8). 


Therefore, Sir John Wallis was fully. aware : 


that such a question had been raised. The 
Operation of s. 129, Transfer. of Property 
Act,is not limited. It says that. nothing dn 


the chaptér-shall be deemed to affect “any . 


rule of Muhammadan Law. It ‘does ‘not 
differentiate between rules of Muhammadan 
Law made specifically applicable under a- 
jocal statute and rules of Muhammadan 


Law which. can be applied on the ground’ 


that they are in accordance with justice, 
enquity and good conscience. The-intention’ 
of the Legislature in inserting s. 129 was 
to ‘preserve the Mtuhammadan Law óf gifts 
so far’as gifts:‘by Muhammadans were con- 
cerned, and the section-has, in my opinion, 
this effect, Iconsider that the Legislature 
could never have intended the section ‘to 
apply only in cases where Muhammadan 


Law was made expressly applicable by local - 


i 


statute. But the matter does not rest there. - 
There aie the decisions of the Privy Coun- 


cilin the cases to which I have referred 


and unanimity of opinion in ithe High Courts - 


of India on the question. For these reasoiis 
I should have ‘been prepared to hold that 
Muhammadan Law applied. without 
restriction to gifts by Muhammadans in 


- this province, but I consider that I am bound 


by the deéision in Ma Asha's case (1). The 
learned Judge who decided that case con- 
sidered both the statute law and the deci: 
sions of the ‘Privy Council and held . that 
they were not bound by previous rulings, 
Therefore, I am compelled to reject Mr. 
Doctor's argument thatthis Court is free to 


decide the question without regard to Ma - 


Asha’s case (1). The décision in Ma Asha’ 
case (1), does not, however, preclude this 
Court from applying Muhammadan Law ‘as 
being in accordance with justice, equity and 
good conscience, and J have no hesitation 
in holding that it would beso applied. In 


fact, to my mind it would not bë in accords 


ance with justice, ‘equity or good consciencg 


any. 
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to refuse to apply it; It is. part of:our sys- 
tem of justice to administer the. personal 
law es far as possible and the Oonrts of 
India have hitherto applied the Muhamma- 
dan Law regarding gifts. In 1873, Jardine, 
J., in the Full Bench case in Shumshool 
on v. Zohra Bzebee (12), at p. 6* observ- 
ed: . 
‘ “I-am: of opinion, .that-justice, equity and good 
conscience, at all events now when the practice has 
been so long settled, require that we should as bet- 
ween Muhammadans, observe that law of gifts, as 
we should observe a well-established local custom.” 
The position has not changed-since-then 
except that: we havé now gots. 129, Trans- 
fer of Property Act, and s. 13 (3), Burma. 
Laws Act, exprescly leaves. it open to this 
Gourt to apply. Muhammadan Law. For 
the reasons indicated, I-hold thatthe rule. 
of: Muhammadan .Law requiring possession 
must be applied and as possession, admit- 
tedly was not given in'this case the gift 
tothe. appellant is invalid My learned: 
brother agrees. The appeal will, therefore, 
be. dismissed with-costs in this Court and in. 
the-Court. below. 
Spargo, J.— l agree. 
N. l 


(12)6 NW PHOR 2 (F B). 
*Page of 6 N, W. P. H. O. R.—[Ed.] 


Appeal dismissed. 
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NARINDAR NATH- Piaintizr--APPELLANT 
Versus . 
. JAI NATH AND oTABRS— DEFENDANTS — 

RESPONDENTS 

Co-sharers -Adverse possession=-No hostile overt 
‘act before suit—Decree rejecting claim but directing 
' other co-sharers could claim partition on payment of ° 
expenses incurred. by plaintiff—No time limit fixed? 
for. payment— Held, possession was not adverse, 

In the plaint toa previous suit the plaintiff's 
fathér.had asserted that he had become exclusive 
owner by reason of the prior relinquishment by de- 
fendants of the rights in his favour and his having 
filled up the pond‘at his own,. expense, but the 
alleged relinquishment was held to be unproved and 
it was ruled judicially that the fact that the plaint- 
iff dlone had ‘spent money on filling the pond did 
not legally confer any exclusive title on him; it 
merely entitled him to 
sharers. It was accordingly declared that his pos- 
session was that’ of a co-sharer, and that the other 
co-sharers could claim partition on payment of the 
proportionate share of the amount which was found 
to -have been: spent by him,in;filling up, the pond. 
In the decree no time limit was fixed for payment 
of money and there was no hostile overt act; openly 
lee the title of the other co-sharers before. the 

ecree ; a ow T S gees 
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Held; his exclusive possession was not adverse and 
that his exclusive.title was not established. Akbar v. 
Tabu (1), Hans Raj v. Maulu (2) and Muhomed 
Ibrahim, v. Shaidu Muhomed (3), distinguished. 

. ©. A. from an decree of the Senior 
Tas ronge Gurdaspur, dated December 21, 

a5. l 

Mr. Achhru Ram, for the Appellant. 

Mr. Shamair Chand, for the Respondents. 

Judgment.—This second appeal arises 
out ofa suit instituted by Narindar Nath, 
plaintiff-appellant against Jai Nath and 
others, defendants-respondents, for a de- 
claration that the plaintiff is the exclusive 
owner’ of 11 kanals 2, marlas of land situate 
in Khasra Nòs. 1575 and 1580 within the 
municipal limits of Gurdaspur, and that the 
defendants have no right to-get it partition- 
ed. The suit was, decreed by the trial Court 
but, has been dismissed on appeal. The 
ancestors:of the parties were joint owners ofa 
large area of shamilat land, including Khasra 
Nos.'1575 and 1580 and were recorded as such 
in thé revenue, papers. There used to be a big 
pond in' the khasra numbers in dispute In 
1897' the Municipal Committee, finding the 
pond tobe in a highly insanitary condition, 
issued a noticé to the recorded owners to 
fill it. The.ancestors of the defendants took 
no, action, and on being reminded by the 
Committee stated that they were willing 
to relinquish their rights in favour of the 
Committee, if ‘the ldtter agreed to have the 
pond filléd at its own expense. The Com- 
mittee did not. agree to do so. In the: 
meantime one’ of the co-sharers Ishar Nath, 
grandfather of the plaintiff. filled up the 
pond at his own cost, having made the 
land level. with adjoining fields, brought 
it under cultivation and began to enjoy 
ihe produce thereof. In 1914 Shankar 
Nath, defendant No. 8 and Baeheshar 


‘Nath, father of defendant: No. 9, applied 


to the revenue authorities for partition of 
the shamilat land, including the two khasra 
numbers above-mentioned, Kirpa Nath, 
father of the plaintiff, objected to the parti- 
tion of the land comprised in these khasra 
numbers, alleging that it was his exclu- 
sive property. _ The Revenue Officer 
directed Kirpa. Nath to have his title es- 


tablished in the Civil Court. 


on June Toa ee 
. citented a guitin Court of Quazi Ala-ud-Din, 
insti against Basheshar Nath, Shankar 
Nath, Jai Nath andthe other recorded co- 
sharers for a declaration that he was the 
xclugive owner of the land in these two 
khasra numbers and that the defendants had 


Accordingly, 
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no right to have it partitioned. In the plaint 
it was averred that the plaintiff had become 
the exclusive owner of the fields in 1897, 
when the defendants relinquished their 
rights in favour.of his father and he had 
filled the pend at considerable expense. 
The Munsif held that the alleged relin- 
quishment by the defendants in favour of 
the plaintiff had not been established, that 
the plaintiff Kirpa Nath alone had filled up 
the pond at a cost of Rs. 872 and had been 
in exclusive possession since 1897, but that 
these facts did not confer any exclusive 
title cn him or make his possession adverse. 
He accordingly.passed a-decree declaring 
that the plaintiff was not the, sole owner of 
the khasra numbers in dispute, . which 
was the joint property of himself and 
the defendants, but that the latter 
were not entitled to have it- partition- 
ed until and unless they had paid him a pro- 
rata share of Rs. 872, which he had spent 
on filling the pond. The date of. this -de- 
cision is July 27, 1915. Kirpa Nath appealed 
to the District Judge, but he dismissed the 
appealon February 5,1916. It is common 
ground between the parties that Kirpa. 
Nath, and after his death bis son Narindar 
Nath, plaintiff, have since been in exclusive 
possession and have been appropriating the 
entire produce. of T 
‘In 1934 Jai Nath, defendant, applied. 
again to the revenue authorities for partition. 
of the land comprised in these two khasra 
numbers, Narindar Nath objected claiming 
that he had acquired title by prescription. 
The Revenue Officer stayed further proceed- 
ings pending determination of the question 
of title by the Civil Court. On February 6, 
1935, Narindar Nath instituted the present 
suit for a declaration that he had become 
exclusive owner by adverse possession and 
that the land wasnot liable to partition at: 
the instance of the defendants. The trial 
Judge held that by their failure 
to pay their pro rata share of Rs. 872 within 
twelve years from the decree passed’ by 
Qazi Ala-ud Din or otherwise interfere’ 
with the plaintiff's exclusive possession, the 
defendants had lost their rights. and the 
plaintiff had become exclusive owner. He 
accordingly granted the plaintiff the de- 
claration asked for. On appeal.by the 
defendants the learned Senior-Subordinate 
Judge has come to a contrary conclusion. 
He has held that, as decided in the previous 
suit, the plaintiff's possession was that ofa- 
co:sharer, which he was allowed to hold 
until payment by defendants of their pro- 
portionate share of Rs. 872, and as no timè- 


t 
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limit for payment of the amount had been’ 
fixed, the omission of the defendants: to 
pay within twelve years of the decree 
could’ not destroy’ their proprietary’ rights. 
He has accordingly accepted the appeal and’ 
dismissed the suit. S aaa 
Before me Mr. Achhra Ram for the plain- 
tiff-apppellant conceded that there waeno 
overt act by the ‘ancestors of the plaintiff 
before the institution of the former suit on 
June 1, 1914, from which time could have 
run ‘against the defendants. He .urged, 
however, that in the plaint of that suit the 
plaintiff's father had clearly and unequivo- . 
cally . asserted that he was the sole owner 
of-the land and that this assertion followed 
by” undisturbed and continuous possession: 
for 12 years, has in law conferred’ an in” 
defeasible right on him, even though the 
claim ' made in the plaint was negatived 
by the Munsif in the decree passed by him 
dismissing that:suit. In support of -this 
contention the learned Counsel referred me 
to Akbar v. Tabu (1), Hans Raj v. Maulu (2), 
and Muhomed Ibrahim v. Shaidu Muhomed 
(3). The last-mentioned two cases merely 
adopted the reasoning’ of the first case, in 
which the following propositions were laid 
down: 7 } oF 
(1) That possession of one- ‘co-sharer is 
ordinarily possession of all the co-sharers; 
(2) but the: co:sharer in possession can 
convert his possession into adverse posses- 
sion by an overt act showing unequivocally 
to the co-sharers that in‘ future he intends 
to ho'd for himself alone; (3) that adverse 
possession .so begun cannot be stopped by 
the other co-sharers, merely by affirmation 
that they are coesharers, or by mere appli- 
cation for partition. It is necessary for 
those co sharers, within limitation, actually 
and effectually to assert their rights and 
to break up the usurper’s exclusive posses- 
sion; (4) that the mere reténiion by the 
Revenue authorities of the names of those 
co sharers +s such, after the aforesaid overt 
act has been done, does not prevent limi-. 
taticn from running against them, (5) nor 
does even a decree in their favour, not- 
accompanied by actual effective assertion of 
rights and taking of possession of those 
rights, help them. ae 
"Tte first four of these propositions, if I 
may say so with all respect express the 
law correctly. The fifth proposition, how- 
ever, cannot be taken to be of universal ap- . 
(1)45 PR 1914;- 22 Ind, Oas. 805; A I R 1914 Lah. 
284;-105 P L-R 1914. ore See a2 
(2) 63 Ind. Oas, 881. Zz 
(3) A I R 1930 Lah. 297; 120 Ind. Cas. 486; 11 Lah. 
L J 5538; Ind. -Rul. (1930) Lah. 70. `: 
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plication irrespective of the nature of the 
overt act and theformof the decree. In 
Akbar v. Tabu (1), as also in the other two 
cases cited, it had been found that before 
the institwlion. of the former suit, the 
plaintiff had openly and unequivocally 
denied the title of the defendants, and had 
then instituted a suit claiming a declara- 
tion that twelve years had elapsed from 
that denial. The Court had found that as 
a fact there,had been an anterior denial of 
the defendant's right but that the period of 
12. years necessary under the law tò. give 
him a prescriptive title had not since 
elapsed ..and, therefore, the plaintiff was 
rot entitled tothe declaration asked for. 
After this decree, - however, the plaintiff 
had continued in undisturbed possession, 
and had completed the requisite period ‘of 
12 years from their original hostile“ act. 
It was held that his possession had become 
adverse,- notwithstanding the décree:which 
was merely. declaratory of the position of the 
parties on the date of the institution ofthe 
suit in which it was passed. In the case before 
us- the facts are- quite different. Here, 
admittedly, there wasno hostile overt act 
by the plaintiff's ancestors before the institu- 
tion of suit on June 1, 1914. K l 

No doubt in the plaint of that suit, th 

plaintiffs father had aeserted that he had 
become exclusive owner. by reason of: the 
prior relinquishment by defendants of the 
tights in his favour and his having filled up 
the pond at his own expense, but the al- 
leged relinquishment was held to be un- 
proved and it was ruled judicially that the 
fact that the plaintiff alone had. spent 
money on filling the pond did not legally 
confer any exclusive title on him it merely 
éentitl-d“him to. contribution from the co- 
sharers.. It was accordingly declared that 
his possession wasthat of a co-sharer, and 
that the. other co-sharers could claim par- 
tition on payment of the proportionate 
share of, the amount. which was. found to 
have been spent by him in filling up the 
pond. As already stated, in the décree no 
time-limit was fixed for the payment of the 
money, ånd it is. admitted by Mr. Achhru 
Ram that there has been no other act bet- 
ween 1915 and 1934 which would have 
made the plaintiff's possession adverse. 
In thege :circumstances it must be held that 
the plaintiff has not established his exclusive 
title-in-the land and his, suit was rightly 
dismissed by the Senior Subordinate Judge. 
oe appeal fails and is dismissed with 
costs. i 


J Appeal dismissed. 


BITA RAM- v. GANPATI (NAGS 


759 


NAGPUR HIGH COURT. 
Oivil Revision Application No, 354 of 1936 
l February 3, 1937 
POLLOCK, J. 
SITA RAM—APPLIOANT 
VEYSUS 

GANPATI AND ANoTHER—Opp.'sITB PARTY. 

Civil Procedure Code (Act V ‘of 1908), O. XXI, 
rr. 63, 58--Execution proceedings—-No investigation | 
under r. 58—R. 63, if applies—Sale—Property not 
attached—-Sale,if a nullity. 

A deposited a certain amount with G and took a 
pro-note, from him. In execution of a decree obtain- 
ed by other persons against A the pro-note was 
ordered to be sold. G objected to the sale on the 
ground that the pro-note had been satisfied by him; 
but refusing to gointo the question the Court or- 
dered the sale. C to whom it was sold sued on 
the pro-note against Gand A. G olaimed satisfac- 
tion but it was urged on C's behalf that as this de- 
fence was raised by G in the previous execution 
proceedings, ‘he could not raise the same objections 


in : 

Held, that in the execution proceedings there was 
no investigation under O. XXI, r. 58, Olvil Procedure 
Code, there was no order under r. 61, and, therefore, 
r. 63 would not apply and hence it wasopen toG to 
raise the same objection again. Subbir v. Moideen 
Pitchai (5), distinguished. 

A gale in execution would not be a nullity even 
ifthe property was sold without its being attached. 
Harlal v. Narayan (2, Nareshchandra Mitra v. 
Molla Ataul Huq (3)and Ma Pwa v. Mahomed Tambi 
(4), referred to. 


C. R. App. against the decree of the Court 
of the Judge, Small Causes, Nagpur, dated 
nee 4, 1936, in Civil Suit No. 1194 of 
1934. i 

Mr. M. K. Hardas, for the Applicant. 

Order.— Aba, defendant No. 2, admittedly 
deposited Rs. 106 with Ganpati, defendant 
No.J,on June 2, 1933, and took from 
Ganpati a document that has been vari- 
ously described as a receipt or promissory 
note for Rs. 106, Ex. P-2. In execution 
of a decree obtained by other persons 
against Aba this document was sold to 
the plaintiff for Rs. 50, on March 8, 1934, 
and the plaintiff has accordingly sued Aba 
and Ganpatito recover the amount due on 
this document. 


The Small Cause Court has held that the 
document was never attached in execu- 
tion proceedings and that therefore its sale 
in execution was illegal. Exhibit P-3, whick 
is an extract from the order sheet of the 
executing Court, showsthat on August 
4, 1933, the promissory note had been 
wrongly attached without orders and that 
the Court then ordered its attachment. On 
August 26, 1933, the Court ordered the sale 
notice to issue. and there was an objection 
by. Ganpati that this debt had been paid 
off. The Court, -following the -decision- in 
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Pannalal-v. Bhagirathibai (1), refused to 
go into the question and ordered thatthe 
claim should be sold for what it was worth. 
There isno other evidence on the point, 
and it must, therefore, ‘be presumed that 
the promissory note was sold after attach- 
ment. In any case the sale would not be 
a nullity even if- the property was sold 
„without its being attached. In support of 
this view I may cite Harlal v. Narayan (2), 
Nareshchandra Mitra v., Molla Ataul Huq 
(3).and Ma Pwa v, Mahomed Tambi (4). 

. The point has been taken that as Ganpati's 
objection to the attachment was dismissed 
and.no suit was, subsequently brought 
under 0.. XXI, r. 63, theréfore, it is not 
open to Ganpati now to object that, the 
debt'had been paidoff. In support of this 
view the decision in. Subbir v. Moideen Pit- 
chai (5) has been cited. That decision 
was based on the principle of res judicata, 
In the execution proceedings, there was 
no- investigation under O..X XI, r. 58, there 
was. no order under r. 61, and- therefore 
r. 63, does not apply. I therefore hold 
that it is open to Ganpati in. these pro» 
ceedings to.take the same objection again. 

I now turn.to the question. whether the 
debt was in fact paid off. A- receipt 
dated July 21, 1933, executed by Aba in 
favour of Ganpati acknowledging the re- 
payment of’ money Rs. 106 has been filed. 
This receipt could very easily have been 
written atany time and not a good deal 
of weight can be attached to it. The 
natural thing: for Aba, to have done if the 


-money was in fact repaid would Have. 


been to return the document to Ganpati. 
His explanaticn is that the document had 
‘been handed over to his maternal uncle 
(whose name I cannot read) and was taken 
by his uncle on a pilgrimage to . some 
place: (which I cannot read). Itis extreme- 
ly unlikely that this uncle would take away 
with him an important document on a 
pilgrimage, and the uncle has not been 
examined to support this allegation. The 
only other evidence, apart fromthe receipt 
and the two defendants themselves, is that 
of Ramji who says that he wrote the re- 
ceipt, but he does not say that he wrote 
it on July 21, 1938. The evidence is in- 


‘(1) 20 N L R 11; 78 Ind. Cas. 601; A I R 1924 Nag. 


18. 
(2) 18 N L R152; 64 Ind. Cas, 420; A I R1922 Nag. 
267. 
(8) 57 C 1206; 129 Ind. Cas, 779; A-IR-1931 Cal.. 


“35: Ind. Ral. (1931) Cal. 251. 

(4) 1 R 533; 77 Ind. Cas, 368; A T R 1924 Rang. 124. 

B A I R 1923:Mad. 562; 72 Ind, Cas. 5£8; (1923) M 
W N 282;.44. M L J 588; 32 ML T 304;17.L W: 582, 
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sufficient to show that the “debt was ever 
repaid, and therefore the plaintiff is en- 
titled to a decree against Ganpati for the 
amount elaimed and costs. l . 
The application for revision is allowed 
with costs: Oounsel's fee Rs. 10. ae 
LN. ' Revision allowed. 


MADRAS HIGH COURT 
‘Second Civil Appeal No. 1332 of 1932 
' `. November 24, 1936 
VARADAOHARTAR, J. i 
I. M. RATNA MUDALIAR (DEOBAsSED) 
AND OTHERS—-DeFENDANT No. 2— ` c’ 
APPELLANTS 

l VETSUS l 

KRISHNA MUDALIAR AND ANOTHER 

' —PLAINTIFF AND DEFENDANT No, 1 

` — RESPONDENTS 

Hindu Law—Succession—Bàndhus— Sagotra sapin- 
das— Descent in unbroken male line from common 
male ancestor—Necessity of—Claimant and proposi- 


tus not proved tobe descendants of common malè 


. ancestor—Claimant, tf can succeed — Reversioner— 
Suit by distant reversioner—Allegations in plaint 


against presumptive reverstoner —Necessity of. ' 

` Paternal aunt’s son is an-atmabandhu. ; Bandhus 
can succeed only after sagotra sapindas. Evén 
assuming that sagotra relationship is capable of 
being postalated outside the médrriage relationship, 
the least that is required to constitute sagotra 
sapindaship isdescentin an unbroken . male lind 
from a common male ancestor. In. this respect the 
conception: corresponds to the notion of agnatic 
relationship. Such a connection cannot be postulated 
as between two persons of whom it cannot bè predicat- 
ed whether they were . born, of the same father or 
different fathers. As shown by the enumeration in. 
placitum 5 of s. 5 of Chap. II of the Mitakshara one 
has to start with the great-great-grandfather and 
then- bring in his descendants in the male line. 
Where itis impossible to say that the claimant and 
the propositus were descendants ‘ofa common male 
ancestor,he cannot’ succeed in preference to the 
paternal aunt's sons of the propositus. Viswanatha: 
Mudali v. Doraisamt Mudali (1), explained. |p. 762, 


col, 1. ss 
Before the distant reversioner can succeed, materials 
must be placed‘before the Court that can reasonably 
lead to the inference that the nearer reversioners 
are colluding or have. precluded themselves from 
suing. The mere fect that the lower Appellate Court, 
had granted a declaratory decree is not -by itself a 
ground for maintaining it- when this aspect ofthe 
matter was not present toits mind atall, Further 
the mere fact that the nearest reversioner had con- 
sented to the alienation or was supporting the aliena- 
tion Gannot by itself prove that his. conduct, was 
improper. This is an additional reason for insisting 
upon allegations inthe plaint against the presump- 
tivereversioner. Govinda Pillai v. Thayammal (3), 
distinguished. Rani Ahmad . Kunwar v. The Court 
of Wards (4), referred to. : : 


' B.O: : A. . against the - decree of the 
District Court of Salem in A. 8. No. 7 of 
1924, preferred against the decree of the 


mennene ete e 


` 1957 ` 
Court of the Additional District Munsif of 
Salem, in O. S. No. 373 of 1922 (0.8. No. 


852 of 1919, Pl. District Munsif of Salem ) 
Mr. S. Ranganada Ayyers for the Appel- 


- lants. 


Messrs. S. S. Ramachandra Ayyar and S. 
Ramanathan, forthe Respondents. 

. Judgment. —This second appeal raises 
an important ‘question of Hindu Law. 
The plaintiff claiming to be the reversioner 


- to the estate of one Shanmuga, filed a 


suit fora declaration that an alienation 
made by the Ist defendant, the mother 
of Shanmuga, in favour of the 2nd de- 
fendant, was not binding on the reversion. 
The first issue inthe case raises the ques- 
tion whether the plaintiff is the nearest 
reversioner. entitled ‘to succeed after the 
death of the Ist defendant. The decision 


- of this question turns upon the following . 


facts. 

‘Shanmuga,.the last male owner, was 
the son of Palaniyandi whose father Kunjan 
was inturnthe son of another. Palani- 
yandi, who may be referred to a8 Palani- 
yandi the senior. Palaniyandi, the’ senior 
had a brother Muthan' . who’ was the 
plaintiff's father. The Case has proceeded 
on the-footing that the plaintiff isa legiti- 
mate son of -Mutbu and. that the descend- 
ants of Palaniyandi the senior were also 
his legitimate ‘descendants. But, as 
between Muthu and ‘Palaniyandi the senior, 
the finding is that they were the sons of the 


same mother Valliammal, but that their 


paternity is not’ known, 23 Valliammal was 
not a married woman nor .the permanent 
concubine of any known person. It was 
alleged by the defendants and not disput- 
ed that Kunjan had two daughters’ one 
of .wh m has left one or more sons who 
dre alive. On these facts two questions 
are comprised in the first issue, namely 
(1) whether the plaintiff can at all claim 
to be an heir toShanmuga and (2) whether 
he is the nearest presumptive: ‘heir, i. e., one 


entitled to succeed in preference to ‘the- 
son or sons of “Kunjan's daughter. 


The District Munsif in para. 7 of bis 
judgment expressed himself i in a way which 
does‘ not make it quite clear whether he 
thought that the plaintiff was not an heir 


at ali or he thought that the plaintiff must, 


in any’ event, bè postponed to Kunjan's 
daughters sons. On appeal the learned 
District Judge has held that the decision in 
Viswanatha Mudali v. ‘Doraisami: Mudali (1);, 

(1) 48 M 944; 91 Ind. Cas. 193;. (1925) M WN 613; 


ie L J 684; "A IR 1926 Mad. 1’ & 289" also (1926) M 
N 182 


RATNA MUDALIAR v. KRISANA MUDALIAR (MADÈ.) 


. farther notice was taken of that point. 
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has decided that the plaintiff is an heir 


-and also'in effect thathe is a preferable 


heir to any one who can only claim to be. 
only a bandhu. He understood that de- 
cision to lay . down that the legitimate 
descendants of the two brothers can claim 
all the adjuncts of heritability which in the 
Hindu Law applied to persons whe are the 
legitimate descendants of the legitimate 
brothers, that is brothers born of a lawful, 
marriage, In second appeal the question’ 
for determination is whether the decision 
in Viswanatha Mudali v. Doraisami Mudali. 
(1) lays down both the above propositions. ` 

I confine: myself for the moment to the 
second of the above questions, namely 
whether assuming that Muthusemi and. 
Palaniyandi the senior could claim to be 
heirs to each other and assuming further 
that the plaintiff could claim to be an heir 


to the legitimate male descendants of 


Palaniyandi. the senior, the plaintiff can 
also claim to succeed in preference to 
Kunjan's dau hter's sons. The language 
employed by. the learned Judges in Viswa* 
natha Mudali v. Doraisami ‘Mudali (1) is 
no doubt very general and I have, there- 
fore, examined the papersin that cage to 
see whether any question of preference was 
raissd and argued in that case. The 
parties in that case were not agreed as to 
the genealogy. The defendants no doubt 
pleaded that Murugesa who was the last. 
male-holder had ‘a grandaunt by name 
Sivabagiam and that “Sivabagiam had a 
son who was alive who, according to them, 
would be areversioner. But neither in 
the judgments of the Courts below nor in. 
the judgment of this Oourt am I able to find 
any reference to this aspect of the case 
and all that I can infer isthat the alleged 
existence of a reversioner more than the 
plaintiffin that case was not established 
by proving the relationship alleged ‘in the 
written statement and that, therefore, ane 

he 
judgment of the trial Oourt merely discuss- 
ed the question whether the plaintiff was 
an heir at all and the Appellate Oourt took 
the question of the plaintiff's right to main- 
tain the suit to have been finally decided, 
and it determined that the. plaintiff could 
claim, to be an heir. It was the order of 
remand’ based. on ‘this view that was con- 
firmed by’ the. learned, Judges in this 
Court. ` 

‘The. existence of Kunjan’ s daughter's 
son Or sons “not being disputed in this case, 
the positioi here is different. I quite, 
agros that in deference to the decision in 


262 
Viswanatha Mudali v. Doraisamt Mudali 
(1) 1 must hold that the plaintiff can claim 
to. be an heirtothe deceased Shanmuga. 
If 1 were free to deal with that question, 
I should have something to say in respect 


of certain parts of the reasoning of that. 


judgment, as for instance, the extension of 
the principle of ‘representation’ to obstruct- 


ed heritage; but as it is not necessary for. 


the purpose of this case to deal with that 
question, I am content.to assume that that 
decision is correct and conine myself to 
the. question whether the plaintif can 
claim. to be _a preferential heir even as 
- against Kunjan’s daughter's son. 

It will be noticed that Kunjan’s daugh- 
ter's son will be. in the position of a pater- 
nal aunt’s son to Shanmuga the propo- 
situs. That means he is an atmabandhu 
about whose heirship in general there 
can be no question. It is no. doubt the 
law that bandhus can succeed only after 
sagotra sapindas. The point for determi- 
nation, therefore, is whether the plaintiff can 
claim to be not merely a sapinda of Shan- 


muga but also a gotraja or sagotra sapinda. 


Here again I shall assume for the purpose 
of the argument that even sagotra rela- 


tionship is capable of being postulated | 


outside the marriage relationship. But the 
least that is required to constitute sagotra 
sapindaship is . descent in an unbroken 
male line from a common male ancestor. 
In this respect the conception corresponds 
tothe notion of agnatic relationship. Iam 
unable to see how such a connection can 
be postulated as between two persons of 
whom we cannot predicate whether they 
were born of the same father or different 
fathers. As shown by the enumeration in 
placitum 5 of s. 5 of Chap. lf of the Mitak- 
shara, one has to start with the great great- 
grandfather and then bring in his des- 
ecendantsin the male line. It being ime 
possible inthe present case to say that 
the plaintiff ‘and Shanmuga were descend- 
ants of common male ancestor, I must hold 
that the only possible ground cn which the 
plaintiff can. succeed in preference to 
Shanmuga’s paternal aunt's sons has not been 
made out. . 

The decision in Narayan Pundalik 
Valanju v..Lakshman Daji Sirsekar (2) 


cannot help the respondent. The learned. 


_ Judges had not.to consider any question of 
preference in the case. They only hold 
that a sister ofa prostitute has sufficient 
sapinda: relationship or, blood relationship 


(2) 51 B 784; 106 Ind. Cas, 87; 29 Bom. L R 930; A 


T R 1927 Bom. 456, 
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to the prostitute to be able to defeat an 


_ escheat cf the prostitute's property, to, the 


Crown. | must add that no analogy, can 
be drawn in the present case for decisions 
relating tothe succession of property as. 
between daughter's grand sons. The rules” 
of Customary Law applied in that. connec-. 
tion came to. operation only when the 
Court has to deal with the. succession to. 
property belonging to dancing women.. It 
is not the law that male members of that 
community, who have entered into marriage, 
relationship and lived like ordinary house- 
holders, one governed by the rules of the, 
Customary Law. I must accordingly hold 
that the plaintiff is not the nearest pre- > 
sum ptive reversionary heir. ie 

It was next argued on behalf of -the 
plaintiff that even if he is not the ~nearest 
reversioniry heir, the declaratory decree, 
granted by the lower Appellate Court must 
be maintained for the benefit of the rever- 
Sion generally, and reliance was placed 
in this connection on the decision in 
Govinda Pillai v. Thayammal (3). It is 
not disputed that the general principle is 
that laid down by the Judicial Committee 
in Rani Ahmad Kunwar v. Court -of Wards 
(4). If allegations had been made in the 
plaint as to the circumstances under which 
the nearer freversioners had precluded 
themselves from maintaining the suit, it 
migaot have been possible to consider these 
allegations on their merits. In Govinda 
Pilloi v. Thayammal (3) it happened that 
the nearer reversioners had in fact been 
made party defendants and proper allega- 
tions made against them. Without going 
so far-as to say that the nearer reversioners 
should be impleaded in a suit brought 
by the distant reversioner for the benefit of 
the reversion, I may say, it is at least clear 
that materials must be placed before the 
Court that can reasonably lead to the in- 
ference that the nearer reversioners are 


-ecolluding or have: precluded . themselves 


from suing. The mere fact that the lower 
‘Appellate Court had granted declaratory. 
decree is not. by itself a ground for main- 
taining it when this aspect of the matter 
was not present to its mind atall. Fur-. 
ther ip view of the decisions of the Judicial 
Committe dealing with the effect of the con- 
sent of the nearer reversioner to a widow's: 
transactions, the. mere fact that the nearest 
reversioner had consented to the alienation, 
or was supporting the alienation cannot 
by itself prove that his conduct was im- 

(3) 28 M 57; 14 M LJ 209, S 

(4) 6 O 764. EnA SE 
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proper. This isan additional reason for 
insistiig upon allegations in: the plaint 
againet the presumptive reversioner. The 
Court will then have an opportunity to 
consider thé effect of the reversioner’s 
consent upon the validity of the alienation 
itself. The learned Counsel for the . res- 
pondent drew my attention to the fact that 
a note had been by the trial Court that 
one of the paternal aunt’s sons was present 
in’ Oourt helping the 2nd defendant and 
his-‘Counsel. For reasons above stated, I am 
not prepared to draw an inference therefrom 
tliat’ his conduct was improper inthe sense 
contemplated by Privy Council in Rani 
Ahmad Kunwar v. Court of Wards (4). 

- The result- is that the-decree of the lower 
Appellate: Court ‘must be set aside and 


that of the trial Court restored with costs’ 


here and ‘in the lower Appellate Court pay- 
able’ by the plaintiff to the 2nd defend- 
ant. oo, l 

(Leave to appeal is. granted.) 

‘AON, Decree set aside. 


— m 


-NAGPUR HIGH COURT 
Oivil-Miecellaneous Appeal No. 99 of 
r January 11, 1937 
_.  Gpunr, J. o’ 
RAGHUNATHSINGH AND ANOTAEBR— 
:. DEFENDANTS —ÅPPRLLANTS 
geek versus ESN 
Mandir Shri DEO RADHABALLABHJI 
-. BULAKHICHANDJI AND OTHERS— 


_, .. PLAINTIRFS—RESPONDENTS 
Amendment—Plaint filedin name of temple -Tem- 
ple, if juridical person—Idol and manager définitely 
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described— Plaint, if can be amended— Power of Court 


to allow amendment of plaint brought in nameof non- 
juristic personage. - 

While a deity and a math are juridical entities, a 
temple is not. But Courts ought to be reluctant to 
non-suit parties on purely téchnical grounds if a way 
of-éscape can be found. Hence when the plaintiff is 


described as.a mandir and the idol and the managers. 


are definitely mentioned, the Court can treat the 
word mandir assurplusage and allow it to bestruck 
out on ‘the ground of misdescription. It would be 
possibleto allow amendment ‘of a plaint mistakenly 
brought in the name of a non-existing or non-juristic 
personage. Jamboodas Devidas v. Chawre Digambar 


(1),.Thakerdwara Pheru: Mal v. Ishwar Das (2), 


Australian Steam Navigation Co. v. Smith (4) and 
Gopalakristnayya v. Lakshmana Rao (5), referred to. 
Amulakchand v. Babulal (3), doubted. . 


' ©. Mis. A. from an order of the Court of 
the Additional District Judge, Saugcr; dated 
January 18,.1936, in Civil Appeal. No..31-A. 


of 1935, reversing the.order of the Court of 
the Sub Judge, 2nd Class, Savgor, dated 
July 6, 1935, in Civil Suit No. 190-A of 1934, 


E 


Mr. A. V. Khare with him Mr. W. B. 
Pendharkar, for the Appellants. 

Mr. S: B. Gokhale, for the Respondents. 

Order.—The respondents’ case wab 
thrown out by tse trial Court on the ground 


. that the plaintiff in whose name the suit 


had been brought is -not a juristic person. 
The plaintiff is described in the plaint as 
“Mandir Shri Deo Radhaballabhji Bulakhi- 
ehandji cf Saugor” through managers or 
trustees Babu Gopijlal and nine otheys. 
The trial Court pointed out that a temple 
is a non-juristic person, and dismissed the 
suit on the short ground that muhatimimkars 
could not represent: a person who is non- 
existent. The lower Appellate Court took 
the view that at the most the case was of a 
misdescription of the plaintiff, the real 
person suing being the deity through: its 
trustee, and has allowed the amendment by 
striking out the word mandir. 

It is no doubt true that a deity and a 
math have been held to be juridical entities, 
while a temple is not; Jamboodas Devidas 
v. Chawre Digambar (1), O.I, r. 10, Civil 
Procedure Code, allows substitution where 
a suit has been’ instituted in the name of 
the wrong person or where it is doubtful 
whether it has’ been instituted in the name 
of the right plaintiff. Order I, r. 9, -says 
that no suit’ shall be defeated by reason 
of misjoinder’or non-joinder; but in Thakar- 
dwara Pheru Mal v Ishwar Das (2) it was 
held thatthe rule has no application toa 
case where there is no party on one side 
present at all. If the plaintiff is simply 
the mandir, and as the mandir is no‘party 
at all, this might seem to be the correct 
inference to be drawn. On the other hand, 
Courts ought to be reluctant to non-suit 
parties on purely technical grounds if a 
way of escape can be found. The lower 
Appellate Court has held that the real 
plaintiff was the god through its trustees, 
and that the plaintiff was before the Court 
as the name of the god and the names of 
the trustees have been mentioned but 
through an unfortunate piece of wording 
the plaintiff has not been properly describ- 
ed. There is no reason why the trustees 
should have wilfully obstructed their own 
claim and one can only imagine that they 
were misdirected as to the way in which the 
title of the plaintiff should be written. It 
is true the plaintiff does purport to be the 
temple of the god instead of the god of the 


(1) 31 N L R 15; 151 Ind. Oas. 893; A IR 1934 Nag. 
207; 7 R N 69. 

(2) 9 Lah. 588; 110 Ind, Oas. 384; A IR 1928 Lah, 
375; 30 P L R 41, 
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temple. A temple, however, may be looked 
upon either as the building by itself, the 
shell or habitation for the god, or the build- 
ing with all its contents including the 
idol. In the present case I think we ought 
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to assume that it means the latter seeing. 


that the idol and his managers are definitely 
mentioned, and that it was not unreason- 
able for the lower Appellate Oourt to treat 
the word mandir as surplusage, and to allow 
it to be struck out. This view of the case 
is not, I consider, inconsistent with the 
principle laid down in Thakardwara Pheru 
Mal v. Ishar Das (2) above cited-and also 
in Amulakchand v. Babulal (3). To the 
latter case Beaumont, ©. J. and Rangne- 
kar, J., did say further that where a suit 
is brought i in the name of a non-existing 
person, it isa nullity and no amendment 
can cure it. With some hesitation I should 
express my respectful doubt as to whether 
amendment might not be possible even if 
the case—which I do not hold—were as 
bad asthat. In Australian Steam Nariga- 
tion Co. v. Smith '{4) their Lordships of the 
Privy Oounci!l said: “Their: Lordships are 
strong Advocates for amendment whenever 
it can be done without injustice to the other 
side.” Here, it would still be open to the 
plaintiff to bring another suit and there is 
no question of limitation involved; so there 
is no injustice to the other side in allowing 
the present suit to proceed. ‘Section 153 
of the Civil Proceture Code, is very wide in 
the general power of amendment which it 
gives. In Gopalakristnayya v: Lakshmana 
Rao (5) amendment of an appeal brought 
by mistake in the name of a person who was 
dead at the time was allowed, and by parity 
of reisoning it would be possible to allow 
amendment of a plaint mistakenly brought 
in the name of a non-existing or non- juristic 
personage. Even if this latter proposition 
is not free from doubt, I would uphold the 
order of the lower Appellate Court on the 
ground of misdescription. 

The present appeal fails‘and is dismissed 
- with costs. Pleader’s fee Rs. 15. 

Ne ' Appeal dismissed. 

(3) A IR 1933 Bom, 304; 147 Ind. Oas, 786; 35 Bom. 
L R 569; 6 R B 223. 

_ (4) 1889) 14 App. Oas. 318; 61 LT 134. 
` (5 Te 18; A IR:1925 Mad, 1210; 49M L J 590; 23 
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JAGAT RAM Devepise=kpenpiene 
VETSUS 
Misar KHARAITE RAM AND orugrs— 
PLAINTIBFS—RESPONDENTS 


Civil Procedure Code (Act V of 1908), s. 149, O. VII, 
r. 11 — Plaint filed with insufficient court-fee mme 


. Deficiency made up, on requisition of Senior. Sub- 


ordinate Judge being oficer for distributing plaints 
—Sufficiensy of, for purposes of limitation, 

Where the deficiency in court-fee on an insufficient- 
ly stamped plaint is made up before the 
plaint reaches the trial Court, the mere fact that the 
deficiency had been made up on the requisition by the 
Senior Subordivate Judge who was not authorized 
to extend any time for the deficiency in the court-fee 
being made up is immaterial. 

[Case-law referred to.] 

F.O. A. from an order of the District 
Judge, Jullundur, dated July 29, 1936. 

Messrs. J. L. Kapur and R. L: Anand I, 
for the Appellant. 

Messrs. D. N. Aggarwal =e Achhru Ram, 


for the Respondents. 


Judgment.—The material facts bearing 
on the question of limitation which arise in 
this second appeal are, briefly as. follows: —~ 
The plaint was presented to the; Senior 
Subordinate Judge of Jullundur on Janu- 
ary 14, 1935, on acourt-fee stamp of Re. 1 
only. The court-fee being insufficient- the 
Senior Subordinate Judge ordered the plain- 
tiff to make up the court-fee which was 
done. on January 16, 1935. The plaint was 
then sent to Lala Pars Ram, Subordinate 
Judge, 2nd Class, at Jullundar. An ob- 
jection was raised before him, that the 
Senior Subordinate Judge had no authority, 
to ex! end time for making up the deficiency. 
in the-court-fee as he was only acting 
ministerially in distributing plaints. This 
objection was upheld by the Subordinate- 
Judge, and he wasfurther of opinion that: 
the plaintif had not acted bona fide in 
presenting the plaint in the first instance 
on acourt-fee stamp of Re. 1 only, and. 
there was no good reason’ for giving an 
extension of time for making up the courte. 
fee. He accordingly held the suit to be 
barred by time.as the period of limitation 
had expired before January 16, 1936,. when. 
the deficiency in the court-fee had been 
made up. On appeal the learned District. 
Judge differed from the trial Court and 
held that the Senior Subordinate Judge 
Was competent to grant an extension of 
time for making up the court-fee, and re~ 
manded the case under O. XLI, T. 23, 
Civil Procedure Code,for decision on merits, 
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From this decision: the present appeal has 
been preferred. 
. The view of the trial Court,. that: the 
Senior Subordinate .Judge was acting 
ministerially in distributing plaints and did 
‘not constitute. a Gourt for the purpose 
of extension of time under s. . 119, Civil 
Procedure Code, receives support from. a 
Division Bench ruling of this Court repor.- 
ed in Sharam Singh v. Sadhu Singh (1) 
and has not been seriously challenged by 


! T ot r L L : i t "p t 
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the learned Counsel for thè respondents.. 


The learned Counsel: for ‘the respondents 


contended, however, that even if the Senior... 


Subordinate Judge. was not authorized to 
grant any extension of time under s. 149, 
Oivil Procedure Ccde, the provisions of 
O. VII, r. 11, Civil Procedure . Code, re. 
quire that when a-plaint is insufficiently 
stamped, time should be given .to the 
plaintiff to make up‘the court-fee and it ‘is 
only if the order of the Court in this res- 
pect is not complied with that the plaint 
can be rejec.ed. In support of this conten- 
tion the learned. Counsel cited Janda 
Khan v. Bahadur Ali (2), Jiwan. Das 
v. Khushabi. Ram, 39 Ind. Cas. 766 
(3), . Jantan 


f 


v. Ahmad (4), Gavaranga ' 


Sahu v.` Botakrishna. Patro (5) and 
Radha Kanta Saha- v. Debendra. 
Narayan Saha (6) at. .p. 884*. In view. 


of these rulings it would appear that even . 
if the plaint had been sent.to the trial- 


Court with Re. 1 stamp, the. Court would. 


have been bound to ask the.plaintiff 
to make up the court-fee within.a period 
to be fixed by it and the plaint could 
only be rejected ifthe deficiency in. the 
court-fee was not made up within he 
period. It is true that the actiun of the 
plaintiff in instituting the plaint' on a 
court-fee stump of Re. 1 only in the present 
case does not appear to be bona fide, but 


the worst that the trial Court could do~ 


was fo ask the plaintiff to make up the 


courtefeé on the very day on which the. 


plaint was presented. As-it was, the de- 
ficiency in the court-fee had already been 
made up before the plaint reached the 
trial Court. In these circumstances the 
mere fact that the deficiency had been 
(1) A IR 1928 Lah. 484; 110 Ind. Cas. 293. 
(2) 3 P R 1893. 


(3) 39 Ind. Cas. 766; A I R 1917 Lah. 377;27P LR 
1917; 26 P W R1917. 


4 k 


(4) A I R.1928 Lah. 221; 106 Ind. Cas. 817, 
„p Ë)32 M 305, 4 lnd. Cas, £0319 M L J 340,6M L 


(6) 49 O 850;70 Ind. Cas: 101;-A IR 1922 Cal. 506; 
38'0 LJ 74; 27 C W N 566. ae 


*Pagé of 49 U,—-|Hd.] 
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made up on the requisition bythe Senior 
Subordinate Judge who was not authorized 
to extend any lime for the deficiency in 
the court fee being made up, does not 
appear to me to be material. I, therefore, 
uphold. the order of the learned District 
Judge and dismiss the appea! but in view 


of all the. circumstances ieave the parties to. 


bear their own cosis of.this appeal. Ona re- 


quest by Counsel,.the case is certified as. 


fit for further appeal. .. 
Ne > l . Appeal dismissed. 


+ b 
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Executiog Second Appeal No. 1552 of 1935 
i April 28, 1937 
| _.  . HARRIES, J. - 
-GHULAM DASTGIR—DECREE- HOLDER — 
: APPELLANT 
VETSUS 


M UHAM y AD AMIN —Sveery — OBJECTOR AND- 
ESPONDENTS - 


ANCTUER—J UDGMBNT-DEBTOR —R 
Civil Procedure Code (Act V of 1908), 0. XXX Vili, 
r. 9— Attachment before judgment, whether ceases on 
dismissal of suit by trial Court—Deed—Construc- 
tion—Surety bond—Surety for attachment before 


judgment being withdrawn—Suit dismissed but dec-- 


reed in appeal—Held, on construction of surety bond 
that surety was liable tothe extent of the amount 
guaranteed, even if suit was decreed in appeal, though 
dismissed tn trial Court. 

An, attachment before judgment cases once the- 
suit is dismissed by the trial Court. 


Mani Pillai (2), referred to. 

Surety's liability depends upon the exac; nature 
of his. promise contained in the surety bond. 

In consideration of the attachment 
ment against the defendant, being withdrawn, a 
person stood surety for a certain sum. The surety 
bond provided, © Le...s... .-... Stand as surety and 


` 
- 


Ram Chand . 
v.. Pitam Mal {(l)and Balaraju Chettiar v, Masila. 


before judg- 


give it in writing in case a decree is passed against- 


the defendant,......I, the surety, shall deposit in Oourt 
Rs, 710 as ordered by the said Court. In case I fail 
to deposit the said amount inthis Court, the Uourt 
aforesaid shall have power to realise in any way it 


"likes Rs, 710 on account of security from the person - 
and the property movable and immovable,” 


l On a 
decree being passed in appeal the decres-holder applied 
to execute ‘his decree against the surety to the extent 


guaranteed by him. The surety contended tliat he ` 


was not liable since the suit was dismissed in trial 
Court, though it was decreed in appeal : 


Held, on construction of the surety bond that the | 


expression “in case a decree is passed against the de- 
fendant,” was wide enough to cover the case of.a decree 
passed on appeal inan Appellate Court. Tne fact 
that the consideration. for this promise was the 


. withdrawal of the attachment before judgment did not 


necessarily limit undertaking to satisfying any dec- 
ree which might be passed by the Court of first 
instance ouly, though it was open to him to limit 
his undertaking to the satisfaction of a decree 
which might be passed by the Court of frat instance, 
but inthis case he did undertake to satisfy to the 
extent’ of Rs. 710-any decree which might ba obtain- 


. ed against.the defendant, [p. 766, col, 2; p. 767, col, L}. 


766. 
_Ex.§. A. from the decision of the Addi- 
‘ional Sub-Judge, Moradabad, dated 
August 19, 1935. 

Mr. Mushtaq Ahmad, for the Appellant. 

Mr. M. Waliullah, for the Respondents. 

Judgment.—This is a decree-holder's 
second appeal against a decree of the lower 
Appellate Court confirming a decision of 
the Court of first instance allowing tke ob- 
jection of Mohammad Amin, one of the 
present respondents. The facts of the case 
can be shortly stated as follows: Ghulam 
Dastgir, the present appellant, instituted 
Suit No. 530 of 1933. against the respondent 
Muhammad Yunis for the recovery of 
Rs. 1,000 alleged to be due upon a promis- 
sory note. He. applied for attachment be- 
fore judgment and certain ‘property of 
Mohammad Yunis was so attached. Moham- 
mad. Yunis desiring to have thie prop- 
erty released agreed to furnish security 
and the respondent Muhammad Amin 
stood surety to the extent of Ks. 710 and 
eventually the property attached was re: 
leased.. The suit brought by Ghulam 
Dastgir was dismissed by the Court of first 
instance, but on appeal that decision was 


reversed and the plaintifi's claim decreed. | 


The successful plaintiff thereupon applied 
to execute his decree to the extent of Rs. 710 
against the surety Mohammad Amin. The 
latter obejeted and his objections were 
allowed by both the lower Courts, hence this 
gecond appeal. The case for the decree- 
holder is that after attachment before 
judgment the respondent, Muhammad Amin, 
executed a surety bond whereby he under- 
took to satisfy upto Rs. 710 any decree 
which might be passed against Muhammad 
Yunis, the judgment-debtor. A decree 
has been passed against Muhammad Yunis 
for more than Rs. 710 and accordingly the 
decree-holder claims that he is entitled to 
realise Rs. 710 from the surety. 

The case for the surety Muhammad Amin 
on the other hand is that he merely stood 
surety for the-judgmentedebtor in the event 
of a decree being passed in favour of the 
appellant decree-holder in the Court of 
first instance. . As that Court dismissed the 
` plaintiff's suit, the suret y's liability came to 
an end and he was under no liability to 
satisfy any decree which might ultimately 
be obtained on appeal. The point Involved 
in this case is not free from difficully and 
whilst there are anumber of conflicting 
decisions of other High Courts, there is no 
decision of this Court directly bearing upon 
the point: There can be no question that 
the respondent Muhammad Amin executed 
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this security bond in consideration of the 
plaintif withdrawing the attachment- be- 
fore judgment. Hence it is argued on 
behalf of the respondents that .the secu- 
rity bond was, intended to provide only 
such security as attachment before judg- 
ment would have provided. It has been 
decided by: this Court and other Courts that 
in a case where there is attachment be- 
fore judgment the attachment ceases once 
the suit is dismissed by the trial Court: 
see Ram Chand v. Pitam Mal (1), and Bala- 
raju Chettiar v. Masila Mani Pillai (2). It 
may well be that the consideration for 
Muhammad Amin’s promise in this case was 
the withdrawal by the plaintiff of the at» 
tachment before judgment but Muhammad 
Amin’s liability must depend upon the 
precise nature of his promise. If upon a 
true construction of this bond he merely - 
promised to stand security in the event ofa. 
decree being obtained in the:Oourt of first 
instance, then clearly he is not liable in the 
event of the suit being dismissed by the 
Court of first instance. On the other-hand,.- 
if he undertook to pay Rs. 710 generally in 
the event of a decree being obtained, then it 
would matter little whether such decree was: 
obtained inthe Court of. first instance or. 
ultimately in the lower Appellate Court. . In 
my judgment the liability on the surety.in- 
this case depends upon the construction to be 
given to the promise contained in the secu- 
rity bond. ‘Ihe bond opens with a recital 
of the attachment before judgment and of 
the defendant's application for release of 
the property so attached on offering security. 
It is then stated: 

“On defendant's application for security, the Court 
has asked for a security of Rs.710. 1, therefore,. 
while in a sound state of body and mind and in full 
enjoyment of my five senses stand assurety and give 
itin writihg in cass a decree is passed against the 
defendant No.1, the surety, shall deposit in Court 
Rs. 710 as ordered_by the said Court. In case I fail 
to deposit the said amount in this Court, the Court ` 
aforesaid shall have powerto realise in any way it’ 
likes Rs. 710 on account of security from the person and 
the property, movable and immovable.” 

In my judgment upon a true construction 
of this security bond Muhammad Amin. 
undertook to satisfy to the extent of Rs. 710 , 
any decree which might be passed against 
Muhammad Yunis, the judgment-debtor. 
Vhere ig nothing, in my view, to suggest 
that he only undertook to satisfy wholly or 
in part a decree which might be passed 
by the Court of first instance. The words 


` 


(2) A I R 1930 Mad. 5i4; 126 Ind. Oas. 614; 53 M-. 
334; 58 M L J675; 31 L W 643; Ind. Rul. (1930) 
Mad. 886 (F B). , : 


(1) 10 A 506; A W N 1888, 195. 
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‘iN case a decréé is passed against the 
defendant” are wide enough to cover the 
Case ofa decree passed on appeal in an 
‘Appellate Court. The fact that the Gonsi- 
‘deration for this promise was the withdrawal 
of. the attachment before judgment decès not 
in my view necessarily limit Muhammad 
Amin’s undertaking to satisfying any decree 
which might be passed by tbe Court of first 
instance only. In consideration of the, with- 
diawal of the attachment before judgment, 
lt was open to Muhammad Amin to limit 
his undertaking’ to the satisfaction of a 

ecree which might be passed by the Court 
of first instance, buton the other hand it 
was equally open to him to undertake to 
Satisfy wholly or in part a decree obtained 
‘@itLher.in the Court of , first instance or 
on appeal. As I hive stated the liability 
of the surety must depend upon the exact 
nature of his promise and in my view 
Muhammad Amin in this case, did under- 
' take to satisfy to the extent of Rs. 710 any 
decree which might be obtained against 
. Muhammad Yunis. l 

The view which I have expressed is sup- 
ported by a number of cases decided in 
other High Courts. In D. Maneckjee v. R. M. 
N. Chettyar F'irm (3), it was held by a Bench 
consisting of Maung Ba and Brown, Jd., 
that the liability of a surety for satisfac- 
tion of a decree did not cease on asuit by 
a judgment-debtor to‘ set aside the decree 
being decreed and the surety could: e held 
liable if the suit was dismissed’-in appeal, 
unless there was a limitation as to his lia- 
bility in the surety bond. I must observe, 


however, that these two learned Judges in. 


a case of the same name ‘reported in D. 
Maneckjeev. R M:N. Chettyar Firm (4), 
held that the liability of a surety for re- 
moval ofattachment before judgmentin a 


suit ceased on the dismissal of the suit and- 


that the surety was not liable if the suit 
was decreed on appeal. They held that the 
word “suit” did notinclude appellate pro- 
ceedings. It is unfortunate that the pre- 
cise words of the bond in question are not 
set out inthe judgment and therefore I am 
unable to say with any certainty upon what 
precise ground it was held that the lability. 
of the surety was limited to the proceedings 
inthe Court of first instance. 
similar to the case which I have to decide is 
lrangauda v. Irbasappa (5), which was 
ae A IR1927 Rang. 32]; 105 Ind. Cas.602;5 R 


ao A IR 1927 Rang. 310; 105 Ind. Cas. 540;5R 
. (5) A I R1927 Bom. 84; 99 Ind, Oas, 826; 51B 31; 
28 Bom, L R 1516. | 


d 


@aviam pastert v. muudimAD autiv (ALL.) 
‘decided by Shah and Fawcett; JJ. In that 


A case Very- 
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case an agreement of suretyship ran as 
follows: Pa eS 

“Thesaid defendant would obey the order of the 
Court and will produce the things mentioned: in the 
inventory in Court or will pay the price thereof. IE 
she failed to doso, I ormy lawful heirs or executors 
will produce Rs. 5,000.” 

The surety bond was executed in consi- 
deration’ of an attachment before judg- 
ment being withdrawn and eventually the 
suit was dismissed by the trial Oourt, but 
on appeal that decision was reversed and 
the suit was decreed. It was held that 
upon the terms ofthe security bond, the 
undertaking of the surety was not limited 
to a decree being passed in the tria! Court 
and that the surety was liable though the 
suit had been dismissed by the Oourt of 
first instance though eventually decreed 
on appeal. At p.s5*, Shah, J: observed: 


. “But apart from the decisions, to which I shali 
presently refer, it seems to me that the case must. 
be decided principally on the terms of the bond. 
It appears from the bond itself that in the suit 
the Court was prepared to appoint a Receiver in 
respect of the moveables. But it was by giving 
security that the defendant was allowed to retain 
possession of the movables and the present appel- 
lant stood surety for the defendsnt for production 
of the movables which were allowed to remain in 
the possession of the defendant... . ... There is nothing 
in the terms of this bond to limit the operation of 
the bond to the order which that Oourt would 
make, It is an undertaking given in general terms 
that the defendant would obey the order of the 
Court and would produce the things mentioned in 
the inventory in Court or will pay the price thereof 
and in the event of the defendants failing to produce 
them, if suv required, the surety would be liable to’ 
the extent of Rs. 5,000. In the absence of any. 
clear indication in the bond that only that Oourt, 
to which the bond was passed, was meant, aad not 
the Oourt of Appeal which might ultimately make 
the order binding on the parties for the produc- 
tion of the movables, the surety cannot escape his 
liability under the bond. It may be possible for 
the surety to limit his liability by using proper 
language to that effect. But in the absence of any 


. language so limiting his liability, it seems fo me 


to be fair to hold tnat he stood surety on behalf of the 
defendant that movables would be produced by 
her which were mentioned in the inventory, whe- 
ther the Court requiring her to produce the ornaments 
ultimately was that very Court or was acting in 
pursuance of the order made by a superior Court. 
That circumstance would not and should not make 
any difference to the liability of the surety.” 


Applying the reasoning of Sonah, J. to 
the present case, it was open to Muham- 
mad Amin to limit his undertaking to the 
satisfaction of any decree which might be 
obtained in the Court of the learned Munaif, . 
He,- however, undertook to satisfy any ` 
decree and in the absence of words limiting 
his liability toa decree which might be 
vbtained in the Court of first instance, he 


*Page Ok ALR 1927 Bom.—(ba) Gip 
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is in my view liable to the extent of. 
Rs.°710 to satisfy the decree obtained in 
tke Appellate Oourt. A similar view was 
adopted by Beckett, J, in Mukat Bihari 
Lal Tejpal v. Khushi Ram (6). Further 
the view which I have expressed is sup- 
ported by the observations of Lord Philli- 
more in the Judgment of their Lordships 
of the Privy Council in Raj Raghubar 
Singh v. Jat Indra Bahadur Singh (7), 
at p. 269*. Their Lordships had to consider 
the effect of a security bond for the 
restitution of mesne profits and the question 
arose whether the sureties were only to be 
liable in the event of the frst Court deciding 
against them and not liable if that Court 
decided in their favour though the decrée 
was finally reversed on appeal. At p. 269* 
Lord Phillimore observed : 

“Upon this point their Lordships are in agree- 
ment with the Subordinate Judge-and the Court 
of the Judicial Commissioner. The other- con- 
struction would give a strange result. - According 
to it if the Court of the Judicial Commissioner had 
reversed the decree of the Subordinate Judge, but 
wrongly reveised it and been itself corrected on 
final appeal, so that the -widow was really entitled 
to- possession and to mesne profits, still the Court 
of the Judicial Commissioner having decided against 
her, the sureties would ‘have had to pay to the 
defendant, who had no title, the amcunt-of the 
mesne profits from the date ofthe original decision 
to that of the intermediate Court -of Appeal. I4 
would be strange indeed, ‘if the language of the 
Instrument had been such as to create a kind of. 
Wagering contract of this nature; but there is no 
real difficulty in the language of the instrument.” . 

On the other hand, there are cases-which 
support the view that the liability of a’ 
surety under & bond such as ‘the present 
ig limited to any decree which might be. 
obtained in -the trial Court. As I have- 
already stated the case in D.-Maneckjee v. 
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security only for the purpose of enabling, 
the first Court to- execute its decree in 
Case it passed a decree. As that Court 
did not pass a decree at: all bùt dismissed 
the suit, the bond ‘ceased to have any fur“ 
ther effect though the Appellate Court 
decreed the suit. - The facts of this case 
are different’ from the case before me’ 
because the security in this Madras case 
was given by the defendant himself in 
consideration of ‘attachment before judg- 
meat being withdrawn.~-[n such’ a’ case, 
it might: well have -been held that: the: 
security was only inteided: to afford’ the’ 
same protection to the plaintiff as the’ attach:’ 
ment before judgment would have done. 
Further, the actual terms of the bond are’ 
different from the bond which I have'to’ 
construe and it is to be observed that’. 
the learned ‘Judges’ at p.117* observed: ` 
“Each case’: must depend upon- the terms 
of the particular bond”. They stated* 
further: E A ee Nes 
“That would really depend upon the language’ of 
the bond as construed with reference tothe sur- 
rounding circumstances. In the present case we 
think the bond was given to take effect only if the 
attaching Court had passed a decree‘ and that not 
having taken ‘place, the appellant- is not entitled to“ 
any chargeupon the propertieson the strength of 
the bond.” : 
In my judgment in so far as these views 
differ, the view taken by the Bombay High 
Court in Irangauda v. Irbasappa (ò), is 
to be preferred “to the view taken in the 
Rangoon and.:Madras cases to which I have 
referred, and I respectfully agree with the 
view taken by the learned Judges of the, 
Bombay Court, For the reasons which I. 
have given, lam satisied that the surety - 
in this case undertook to satisfy to the 


extent of Rs. 710 a decree obtained against 
Muhammad Yunis, whether such was obtain- | 
High Court in Subbarama Iyyar v. Soma- ed in the Court of first instance or on, 
linga Subba Aypar (8). In that case a appeal. That’ being so, there was no, 
security bond executed by the defendant, force in the objection of the surety 
to the Court in pursuance of the latter's which should have been dismissed. I, 
order under O. XXXVIII, r. 5, recited that therefore, allow this appéal, set aside the 
the defendant had thereby given as decree of the lower Appellate Court, and, 
security certain property and thatin case dismiss the objections of Muhammad Amin, 
the suit was decided .in the plaintiff's. in their entirety. The appellant must. 
favour, the defendant would be responsible. have his costs of this appeal and of the 
for the suit amount. It was held that‘the proceedings in the Courts below. Leave 
bond’ really took the place of attachment to appeal under the Letters Patent is 


before judgment and was meant to give granted. 
‘i (6) A -1 R 1985 Lab, 21; 156 Ind. Cas, 903;8K L- D, Appeal allowed.. 


(7) 18 ALJ 263; 55Ind, Cas, 550;AIRIQ9P.Q “PPE ofA IR 1925 Mad.—lEd] ` | 


59; 461 A 228; 22 O C 212; 42 A 158; 6 O LJ 682; ‘38 
M LJ 302; 22 Bom. L R 521; 13 L W 82 (P ©). 

(8) A IR 1925 Mad, 114; 82 Ind. Oas. 461; 47M L 
J 523; (1924) M W N 4195. 

*Pageoof 18 A LJ.—|H#d.] 
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R.M. N. Chettyar Firm (3), is to that effect. 
A similar view .was adopted by the Madras 


_ scheme if it is reasonable and fair. The 
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BOMBAY HIGH COURT - 
I. C. No. 25 of 1936 
‘October 16, 1936 
RANGNEKAR, J. | 
OCEMENT ann INDUSTRIAL 


3 = : Co. Lrp. 

Companies Act (VII of 1913), ss. 153, 213—Scheme 
by company transferring its undertaking to new 
company formed by amalgamation of several com- 
panies and for re-organization of rights and distri- 
bulion of asséts among different classes of share- 
holders—Scheme involving winding up and acts which 
would be ultra vires of company~Court, if can 
sanction scheme— Provisions for dissentients. : 

The plain language of s. 153 of Companies Act, 
clearly. shows thatthe machinery provided by ‘the 
section is available where there is and where there 
is nota winding up in progress, and the section 
would applyto a going concern, a3 wellas in a 
Winding up. Section 213, on the other hand, is ap- 
plicable only in view of :3 winding up or in ‘the 
courss of a winding up. - 

Section 153 has to be given a wide interpretation.. 
The Court can sanctiona scheme whereby a company 
transfers its undertaking to a new concern formed 
by amalgamation of several Companies carrying on 


similar business and for re-organization of the rights ~ 


of and distribution of assets among the different 
classes‘of share-holders, in the event of the company 
being wound up after the amalgamation. The Oourt 
can under this section sanction a scheme, even 
though it involves acts which, apart from such pro- 


visions, would be ultra vires the company; but. this ` 


rule is subject to the limitation that if the Companies 
Act contains express provision enabling the doing 
of any act in a particular way, the provisions of the 
enabling section, and not those of s. 153 must be 
followed. [p. 776, col. 1.] : 
Where the scheme is fair and reasonable, put for-. 
ward bona fide, and accepted by a very’ large majo- 


, rity of all classes of share-holders who have been 
' acting honestly and bona. -fide on 


sufficient and: 
detailed information and with plenty of time to. 
consider what they are about, the Court can sanc- 
tion it, Thetest of a reasonable compromise or, 
scheme, ‘is whether it is regarded by reasonable 
people conversant with the subject as -beneficial to 
1e on both sides .who are making it. [p. 776, col. 


Before sanctioning scheme the Court should ask the 
Company to’make-some provision for the dissenti-. 
ents... But the Court does not necessarily make any 
provision in favour of the dissentients, if the Court is 


_ Batisfied that the scheme is reasonable and fair and in 


the interest ofthe genetal body of share-holders, 
lù any case, under the: modern practice, ‘such a ‘pro 
vision 16 nota sine qua ‘non to sanctioning ‘the: 
question. 
to be seen, therefore, 1s whether there is any spe- 
cial. case made out in the circumstances that the 
Court should exercise its discretion in favour of 
the dissentients. Inre Palace Hotel, Ltd. (1); Ln re 
Suheweppes, Lèd. \2)and In re Jd. A. Nordberg, Ltd.. 
(3), followed, . Bisgood v. Henderson's Transvaal 
Estates, Ltd. (4), distinguished. [p. 777, col. 1.) 


My. F. J. Colthan, Sir Jamshed Kanga 
and ‘Mr. V. F. Taraporewala, for the 
Petitioners. : 

Mr. M. C. Setalvad, for Dissenting and’ 
Neutral Deferred Share-holders. ak 
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Messrs. N. P. Engineer, B. T. Desai and 


D. D: “Sabnis, for some other Deferred 
Share-holders. 


Order.—The Katni Oement and Indus- 
trial Company, Ltd., was incorporated under 
the Companies Act, 1882, on August 13, 
1912, with a nominal capital of rupees 
twenty lacs. The capital of the Company 
was increased in 1919 und the present capl- 
tal is rupees thirty lacs, divided into 5,000 
first preference shares of Rs. 100 each, 
10,000 second preference shares of Rs. 100 
each, 14,376 ordinary shares of Rs. 100 each; 
and 1,560 deferred shares of Rs. 40 each. 


The first preference shares were issued 
in terms of cl. 7 (a) of the memorandum of 
association of the Company and entitled 
the holders toa fixed cumulative preferen- 
tial dividend- at the rate of seven per cent. 
per annum on the capital for the time 
being paid up thereon and the right in a 
winding upto payment of capital in prio- 
rity to the ordinary and deferred shares. 
The second preference share-holders were 
entitled to a fixed cumulative preferential 
dividend at the rate of seven per cent. 
per annum on the capital for the time 
being paid up thereon free of income tax’ 
and. the right in a winding up to payment 
of- capital after payment to the holders of 
the -first preference shares. The holders of 
ordinary shares, under cl. 7 (b) of the 
memorandum of association of the Come 
pany, were entitled to a non-cumulative’ 
dividend at the rate of eight per cent. per 
annum on the capital for the time being 
paid up thereon. The deferred share-hold- 
ers, under cl. ‘7 (ce) of the memorandum’ 
of association of the Company, were entitled 
to a non-cumulative dividend at the rate of 
twenty-five per cent. per annum on the 


' capital for the time being paid up thereon. 


Then it was provided: by cl. 7 (e) of the 
memorandum of association that any further 
profits -which it might be determined to 
distribute by way of dividends should be 
divided between the holders of ordinary 
and deferred shares -fifty per cent. to the 
former and fifty per cent. to the latter. By 
cl. 7 (g), of the memorandum of association 
it was provided that, subject to the rights 
of the nolders of the first preference shares 
and subject to the rights of the holders of 
the second preference shares,any surplus 
assets in a winding up after paying off the 
capital ‘paid up on the ordinary shares and. 
the deferred shares rateably were to be 
distributed. between the ordinary and de-' 
ferred share-bolders in the proportion of- 
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forty per cent, and sixty per cent. res- 
pectively. 4 

As one of the objects of the Company, 
cl 3 (26) of the memorandum of association 


reads as follows : Pa 

_ “To sell ahd in any other manner deal with or 
dispose of the undertaking or property of the Com- 
pany or any part thereof for such consideration as 
the Company may think fit andin particular for 
shares, ebentures and other securities of any other 
company having objects altogether or in part simi- 
lar to those of this Company.” 

Itisclear on the affidavits filed in the 
case that the Company did not apparently 
flourish during the early part of its career. 
There were several companies carrying on 
the same kind of business in India, and 
owing to keen ccmpetition among them the 
condition of the cement industry as a whole 
was deplorable and this Company along 
with some others had sometimes even to 
incur losses. In 1926 some of these com- 


panies entered into whatis called a pooling - 


arrangement, which improved matters. Not 
only the internal competition was reduced, 
but the prices were stabilized as a result 
of the arrangement, and confidence restor- 
ed in the industry as a whole. 
on till 1930, when a further progressive 
step was taken by the companies manufac- 
turing cement. This was the establishment 
of what is called the Cement Marketing 
Company. This company took over the 
control of the sales and distribution of the 
cement manufactured by the various com- 
panies, with the exception of two compa- 
nies, one of which, however, subsequently 
became a member of the Cement Marketing 
. Company and the other entered into an 
agreement by which prices were fixed and 
maintained by mutual consent. The arrange- 
ment then adopted was to allot a cer- 
tain quota tothe members of the Cement 
Marketing Company ; and this, it is clear, 
resulted in improving the position of the 
various companies. Each company was 
given a rated capacity representing as far 
as possible its normal production. The 
Marketing Company allocated the total 
available business each year to the com- 
panies in the proportion that their rated 
capacity bore to the total rated tonnage of 
all. the member companies. This led to 
considerable cooperation as regards the 
manufacture and sale of cement throughout 
the country resulting in increased consump- 
tion. It was, however, found that even this 
arrangement was capable of being improv- 
ed upon. There were several difficulties 
which required serious consideration of 
those who were interested in the cement 
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industry in this country. Not only. the ds- 
maid for cement increased sincs 1930, but 
the rated capacity, which was.taken as the 
basis for allotting quotas to the members 
of the Cement Marketing Co. was found O 
be inadequate, and it was felt that. the in- 
dustry was capable of expinsidn and it was 
possible to have new factories erected in 
different places where there was a greater 
demand than the companies were able to 
cope with, so as to reduce the cost of trans- 
port and in the result to reduce the selling 
prices of the commodity. It was congider- 
ed desirable that there should be a merger 
of -all these companies so as to consolidate 
the whole business of the various companies 
manufacturing cement, not only as regards 
the manufacture and selling prices, but also 
in regard tothe erection of more factories 
wherever it was ccnsidered to be ~necessary 
to do so together with better ecénomical 
distribution. It seems that ‘this.:merger 
scheme was talked about and diseussed in 
the market long before October 19:5. -The 
directors of this Company naturally were. 
interested in this proposed scheme. The. 
merits of the scheme were very seriously 
considered by the respective boards of the 
various companies. The scheme, it seems, 
owes its origin tothe late Mr. F. B. Din- 
shaw, and the general outlines of the 
scheme apparently were prepared by. him. 
The main idea was to float a‘merger com- 
pany on business lines, consisting of some 
ten companies carrying on the business of 
manufacturing cement throughout ‘this 
country, who were to enter into an agree- 
ment. It was proposed that each of the 
companies shuld transfer its business and 
undertaking to a combined company 
known asthe Associated Cement Compas, 
nies, Limited. The consideration for-such. 
transfer was to be Rs. 60 per ton of what: 
is described as the rated capacity of each 
company, subject, of course, to other con- 
tributions to be made subsequently. For 
this purpose, the capacity of each of these - 
companies was carefully calculated, and 
in the case of the petitioners, the rated 
capacity was 87,000 tons a year, and the 
price to be paid by the Associated 
Cement Companies, Limited, was 52.2 lacs 
of rupees, which was to be satisfied by 
the issue of fully -paid shares in the 
Associated Cement Ccmpanies, Ltd., of an 
equivalent-nominal value. The ‘price fixed 
at Rs. 60 per ton of its rated capacity was 
not to include bcok debts or cash outstand- 
ings, securities, funds and investments, 
and stocks’ of cement, etc, of each 
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company; and each of the companies was 
enfitled to yetain its cash funds, securities, 
ouistandings and investments as well ‘as 
the stock-in-hand for the ‘benefit of its 
own share-holders. The proposed agree- 
ment further provided that in ‘addition 
to the sale of the undertaking and business 
above-mentioned, each of the companies 
had to subscribe for shares in the: As- 
sociated Cement Companies, Ltd., of the 
nominal value equivalent to Rs. 10 per ton 
of its rated capacity, so that in the case of 
the petitioners, the Company had to sub- 
Scribe for shares of the nominal amount 
of Rs. 8.7 lacs in the Associated Cement 
Companies, Ltd., and. pay for the same in 
cash. The cement companies also agreed 
to sell to the Associated Cement Companies, 
Ltd., their respective holdings’ in Burma 
Cement. Oo., Ltd., which was one of the 
Companies which had . refused to ‘join, at 
the nominal fully paid price of the shares. 
The result of the scheme was practically 
to bring the working of. that company 
under the control of the members of the 
Associated Cement Companies, Ltd. There 
were various other terms of the proposed 
agreement, to which it is not necessary to 
refer. 

The question, then, which arose before 
the directors of the petitioning- Company 
was, whether. they should join the merger; 
and as they say in their petition they 
naturally anticipated that after the ‘sale 
of the . undertaking of the Oompany, 
although it was not essential to and was 
no part of the scheme, it was probable 
that the Company would be wound up 
to facilitate a distribution amongst share- 
holders of the assets of the Company which 
were far in excess of the capital of the 
Oompany, and that upon such winding up, 
the amount payable by way of return of 
capital tothe first and second preference 
share-holders in terms of the memorandum 
and articles of association of the Company 
would be far below the present market 
value of such shares, and if invested by 
these share-holders, would not produce the 
same income to. them that they were 
entitled to get by way of dividends: It 
ig clear, therefore, that if the scheme had 
to go through, the concurrence of the 
holders of the preference shares was es- 
sential and it was but fair to provide that 
in the event of liquidation, these share- 
holders should receive a larger sum than 
the par value of the shares. Similarly, 
the claims of the holders of ordinary 


Shares had also to be considered. This 
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was recognized by the general body of 
the share-holders, who it is clear also 
realized that the proposed sale was in the 
interest of the Company. It was also re- 
cognized thatthe scheme would certainly 
result in a considerable benefit to the 
ordinary and deferred -share-holders of the 
company. The ordinary share-holders also 
were practically in the same position, 
because the prices of the ordinary shares 
were much.above par. The directors, there- 
fore, realized, it seems to me, as most of 
the share-holders seem to have realized, 
that the scheme of distribution on a wind- 


‘ing up had in some respects to be varied 


if the scheme of the merger was to be put 
through. - ` 

Accordingly, the directors prepared a 
scheme of . arrangement, which is now 
submitted tothe Court for approval under 
s. 153, Companies Act. The scheme, shortly 
put, was that inthe event of the sale of 
the undertaking and assets of the Company 
to the merger Company ina winding up 
of the Company, whether voluntary or 
compulsory, each holder of a first prefer- 
ence share was to be paid Rs. 143 in full 
satisfaction of the capital paid on it, a 
holder of a second preference share, 
Rs. 150,’and for dividing the surplis 
assets each deferred share was to be 
deemed to be equivalent in value to six 
ordinary shares. It appears from the 
affidavit of Sir Jehangir Boman-Behram, 
Chairman of the Board of Directors of the 
Company; that on May 9, 1936, the directors . 
issued a Circular letter to all tha share- 
holders of the Company inviting the ordi- 
nary share-holders to meet the directors 
at an informal meeting on May 22, 1936, 
the deferred share-holders on May 23, 1936, 
and the first and second preference share- 
holders on May 25, 1936,in order that the 
directors might discuss the scheme with 
the different classes of share-holders to 
find cut whether the share holders would. 


, approve of the scheme. It appears from the 


circular letter that the market prices of the 
different classes of shares of the Company 
were as follows: ~ 


Rs. a p. 
Ist Preference ` 138 12 0 
' 2nd Preference ` 146 14 0 
‘Ordinary’ ... ` 366 0 3 
Deferred 2,440 0 0 


' These meetings accordingly were held, 
and each class of share-holders appointed 
four representatives to meet the directors 
and ‘consider in greater detail whether 
the- proposed amalgamation would be 
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beneficial to the company as a whole, 


and, if so, whether there should bea re- 


organization of the righis of the different 
classes of sharehoiders. Ten ` meetings 
were held by the directors of the Company, 
with these representatives. Further in- 
formal meetings of all classes of share- 
holders were held, dnd it seems clear to 
me that the scheme was approved by the 
bülk -of the share-holders of the several 
classes present at such meetings. Another 
circular letter was issued on June 17, 
1936, to all the share holders of the 
Company giving more detailed information 
with regard to the scheme of amalgama- 
tion and the benefits’ expected’ to be 
derived therefrom. I am satisfied from the 
affidavits that the share-holders were taken 
into complete confidence by the directors ; 

the scheme was very carefully submitted 
to them in considerable detail, and the 
advantages were pointed out. On August l, 
1936, the directors decided to call ‘an 
extraordinary general meeting to take 
place on August 19, 1936. Notice was 
fasued to all the share- holders, and it 
was proposed that a resolution authorizing 
the sale of the undertaking of the Company 
to the Associated Cement Companies, Ltd., 
and for re-organization of the rights of 
and’ distribution of assets among the 
different classes of share-holdere in the 
event of tLe Company being wound up 
after the amalgamation, would be sub- 
mitted. The notice with regard to the meet- 
ing with a copy of the resolution was 
circulated to the share-holders in the form 
of a circular letter. . 

The affidavit of Haridas Gopaldas, who 
‘is the secretary of ihe petitioners, shows 
that on August 19, 1936, at an extraordinary 
general meeting of the petitioners duly 
convened and held at the registered office 
of the petitioners, a resolution, sancticn- 
ing the sale of the works and‘ undertak- 
ing of the petitioners was passed by alarge 
majority of the share-holders present. Ten 
share-holders holding in the aggregate 49 
shares, voted against 
view of the resolution having been carried 
on a show of hands as aforesaid, poll was not 
demanded; but the number of shares held 
by all the share-holders present and entitled 
to vote at the meeting was 3,484, whilst 
proxies had been lodged with the petitioners 


in favour of the resolution by holders of 9, 254. 


shares. 

In these circumstances, the petitioners 
took out a Chamber Summons, on which it 
was ordered. by B. J. Wadia, J. on August 7, 
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1936, that. the Company should convene 
meetings of the four classes; of- share- 
holders to be held at the registered office 
of the Company for the purpose of con- 
sidering and, if thought fit, arproving 
with or without modification the scueme of 
arran gement. The learned Judge alsu gave 
certain directions as to the convening of 
the meetings, as to the deposit of proxies, 
and asto who was to be the chairman of 
the meetings. Accordingly, in pursuance’ 
of the order made, on August 28, 1936, a 
meeting of the holders of the first preference 
shares was held at3p.m,a meeting of the 
holders of the second preference shares was 
held on the same day at5p. M. and on 
August 29, 1936,a meeting of “the ’h j\ders 
of the ordinary shares was held-at 2 P. Ms, 

and of the hclders of the deferred ‘shares 
on the same day at 4P. Įm. ‘The first meet- 
ing, that is to say, the meeting of the 
holders of the first preference shares was ' 


“attended personally, or by proxy ‘by 177 


share-holders holding. a total of 1,803 first 
preference shares of Rs. 100 each, and the 
scheme was approved of by all the share- 
holders present, excepting one who héld 
ten first preference. shares. That exactly 
was the position with regard to the meet" 
ing of the holders. of the second preference 
shares. There also the same gentleman’ 
dissented ; all the others voled for the 
scheme. The meeting was attended by 
203 share-holders holding a total of 5,843- 
second preference shares of Rs. 100 each. 
As regards the ordinary. share-holders, the’ 
meeting, was attended by 272 sharé 
holders holding a total of 5,533 ordinary 
shares, and excepting the same dissentient - 
all the others present approved of the 
scheme and agreed to it. The meeting of 
the holders, of the deferred shares was held 
on August 29, 1936, and was: attended 
personally or by proxy by 223 share- 
holders holding atotal of 913 deferred 
shares valued at. Rs. 40 each. The re- 
solution, which was, read and explained: 
by the chairman to the meeting, was ac- 
cepted by all the share-holders’ with the - 
exception of 29 dissentients holding an 
aggregate of 4y shares. 

In these circumstances, the company 
has now presented a petition. for sanction- 
ing the scheme’ under s. 153, Companies 
Act. The petition is opposed (1) by Gor- 
dhandas Bhagwandas and about 25 other 
deferred share-holders whowere present at 
the meeting and are represented by Mr. 
Setalvad, some of whom had dissented: 
and: the rest had:noti voted either.one way 
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or the other 12). by one .deferred share- 
holder, Laxmichand Damji, who ‘is repre- 
sented by-Mr. B. T. Desai, (3) by U.S. 
Desai and 19 other deferred share-holdess, 
who were present at the meeting aad 
voted for the resolution but now recant; (£) 
by -Pranjiv.in Madhavji and two others, 
who are deferred share holders, and it-is not 
clear whether they were present or nut; 
(5) by one deferred share-holder, Pavri, 
and (6) by the holder of one deferred 
share, Matani, who appeared after the 
arguments were closed.. Almost all of 
these -share-holders have become share- 
holders of the Company after the scheme 
as tothe merger of the cement companies 
came to be widely known in the market; 
and it is suggested that these persons’ 
opposilion is not so disinterested as would 
appear tohe at first sight. There seems 
to besome force in this contention though 
it is not necessary for me to express any 
Opinion on it. The case on .-behalf of these 
opponents was argued elaborately by Mr. 
Setalvad, who was supported by the other 
learned Counsel. . 
The first ground on which ‘the petition 
is opposéd ‘is that this petition is mis- 
eoncaived and incompetent. This is based 
upon the contention that as the scheme 
involves a sale of the undertaking of ‘the 
Company and distribution of the assets 
of the company amongst the share-holders, 
which can only be done by a petition 
under s. 213, Companies Act, the petition 
under s. 153 is misconceived. It is fur- 
ther contended that the scheme involves 
a Winding up of the Company and that 
' thè directors actually propose to wind 
up the company and therefore, the Court 
has no jurisdiction ‘to sanction it under 
s.153.. lt is. further contended that the 
resolution is ultra vires the-company as it 
amounts to altering the contractual rights 
of the’deferred share-holde:s. Then it is 
argued that the scheme should not be 
sanctioned asthereis no provision made 
for safeguard:ng therights of the dissen- 
tients, and the Court will usually insist 
upon such a provision being made before 
sanctioning ascheme of this nature. The 
next ground is that the meeting was not 
fair asthe share holders were prevented 
from attending it because an influential 
director ‘of the Company or a bullion bro- 
ker represen'ed that ‘the company pro- 
mised ‘a benéfit to the share-holders who 
did not oppose the scheme. Lastly, itis 
contended that the scheme on the merits 


is not fair and reasonable, -and. thefre--is:no. 


In ¥e'Ratnt OBMENT & INDUSTRIAL 00., Lt. (BOM.) 


773 
real majority in favour of it, and 
that the scheme is not fair as it seeks 


to enrich the preference and ordinary 
share-holders at the cost of the deferred 
share-holders. 

The ‘petition, as stated is presented under 
s. 153, whichis in these terms : 

“(1) Where a compromise or arrangement 18 Pro, 
posed between a company and its creditors orani; 
class of them, or between the company and i me 
members or any clase of them, the Gourt may, | 
the application ing summary way of the compa®Y 
or.of-any creditor or member of the company ite 
in the case of a company being wound up, of pe 
liquidator, order. a meeting of the creditors — 
class of creditors or of the members of the comp22y 
or Class of the members asthe case may be, to che 
called, held and conducted in such manner as 
Oourt directs. 

(2) If a majority in number representing three- 
fourths in value of the creditors or class of credi 
tors, or members or class of members, as the cas® 
may be present either in person or by proxy a! 
the meeting, agree to any compromise or arrange- 
ment, the compromise or arrangement shall, if 
sanctioned by the Court, be binding on all ‘ the 
creditors or the class of ecreditors,or on all the 
members, or class of members, as the case may 
be, and also on the company or in the case 
of a company in the course of being wound. 
up, on the liquidator and contributories of the 
company. 

(3) In the section the expression ‘company 
means any company liable to be wound up under 
this Act.” 

This section corresponds tos. 120 of the 
(English) Companies (Consolidation) Act, 
1908, and tos. 153 of the English Compan- 
ies Act, 1929. The plain language of 
s. 153 of our Act clearly shows that the 
machinery provided by the section is avail- 
able where there is and where there is not a 
winding up in progress and the section would 
apply to a going-concern as well as ina 
winding up. Thatalso seems to be the 
view of the Courts in England. Section 213, 
on the other hand, is applicable only 
in view of a winding up or in the course 
ofa winding up. Further, as observed in 
Buckley on the Companies Act, 1929, Edn, 
ll (p. 315), a wide interpretation has to 
be placed upon the section. The learned 


author observes : 

“All modes of re-organizing the share capital, 
even when involving an interference with prefer- , 
encesor special rights attached to shares by the 
memorandum, can be effected as part ofan errange- 
ment with members under the section, with the 
possible exception, whilst s. 45 ofthe Act of 1908 
was in force, ofthe two classes of re-organization 
of capital falling within that section, and subject 
to the qualification that if the arrangement 
involved a dealing with capital, e.g. reduction of 
capital, for which other sections of the Act prescribe 
special formalities such -formalities must also be 
complied, with.” 


bd à 


The following passage in the same work 


at p. 316 seems‘to be. relevant to the queg-?- 


174 


tion in debate in this case : 

“It is no objection to an arrangement with 
classes of members under this section that it 
involves a winding up ofthe-company and a transfer 
of its undertaking to another company, including a 
foreign company forfully or partly paid shares 
in that company for distribution amongst the different 
classes of members of the transferor company in 
manner or proportions provided by the arrange- 
ment. In such acasethe Court may but does not 
necessarily, insist upon dissentientmembers being 
given protection similar to that provided by s. 234 
inthe case ofa transferunder that section without 
the sanction of the Court If, however, the so-called 
arrangement is really a transfer unders, 234 simplici- 
ter, but without giving dissentients the protection 
provided by that section, quaere whether the transfer 
can be sanctioned ag an arrangement under this 
section.” : . 

On a careful consideration of the case 
referred to by Buckley as authorities fer 
the statement of the law and practice in 
the above passage, and others cited at 
the bar, it seems tobe well-established in 


England that (See In re Palace Hotel, ` 


Ltd.-(1), In re Scheweppes, Ltd. (2) and 
In re J. A Nordberg, Ltd. (3) the Court can 
under this section sanction a scheme, 
even though it involves 
apart from such provisions, would be 
ultra vires the company but this rule. is 
Subject to the limitation that if the Com- 
panies Act contains express provision 
enabling the doing of any act in a parti- 
cular’ way, the provisions of the enabling 
section and not those cf s. 153 must be 
followed. The decision in the three cases 
to which I have referred above would 
seem {io show that s. 153 as altered by the 
Act of 1929 would read with s. 154 give a 
very wide power to a company in this 
respect and a scheme involving a re- 
organization of capital which altered 
rights conferred by the memorandum of 
association can be sanctioned under s. 120. 
A non cumulative dividend conferred by 
the memorandum was altered into a 
cumulative dividend as part of a scheme 
under s. 120 [United States and South 
American Investment Trust Co. No. 00145 of 
1913), Neville, J., July 8, 1913.] 

Mr. Setalvad relies on Bisgood v. Hen- 
derson’s Transvaal Estates, Ltd. (4). In 
that case it was held that the sale of all 
the assets of a company and all its under- 
taking and the distribution of the proceeds 
cannot be a corporate object so that under 
a clause for that purpose introduced into 


(1) (1912) 2 Ch. 438; 81 L J Ch. 695; 107 L T 521; 56 - 


SJ 649; 19 Manson 295. 

(2) (1914° 1 Ch. 322; 83 L J Oh. 298; 110 L T 246; 
21 Manson 82; 588 J 185; 30 TL R 201. 

(8) (1915) 2 Ch. 439; 84 LJ Ch. 830; 59S J 717.. 

(4) (1908) 1 Oh. 743; 77 L J Ob, 486; 98 L T 809; 15 
+ Manson 163; 24T L R 510; 52 9 J 412. 
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the memorandum of association sucha 
sale.and distribution can be made without 
regard to the provisions of s. 161, Com- 
panies Act, 1862. In my opinion this case 
is hardly applicable to the facts before 
me. lt is conceded that in that case the 
Company passed a resolution for winding 
up the company That is not’ the case 
here. Then, the case only decides that’ 
the company cannot deprive the members 
cf their rights under s. 16], merely’ be- 


cause there was power to do 80 in the memo» ” 


randum of association. 
considered . in In re Anglo Continental ' 
Supply Co. (5). 
that the reconstruction of an existing com- 


pany by winding up and sale ofits entire’ 


undertaking and assets for shares in a new 


This case was” 


In that case it was held- 


foreign company, though quite outside the: 


scope of a reconstruction. under s. 192; 
Companies . (Consolidation) Act, 1908, may 
be effected as an arrangement under 
8 120. The decision in Bisgood's case (4) 
was explained by Astbury, J. in this way 
(p. 735): ; 

In Bisgood v. Henderson's Transvaal Estates, Ltd. 
(4) the decision was limited to the proposition 
that a company cannot by its memorandum of 
association impose upon a minority of* its share- 
holders a scheme under which 


priated.” f 

I think it would not be inappropriate if 
I were to refer to the arguments of Counsel 
at p. 728f in that case. It seems to me 
that the principles, which apply to peti- 
tions like the one I have before me, are 
clearly laid down in those arguments 
which seem to have been accepted by 
Astbury, J. The arguments are .as 


follows : TR 

“1, Where a scheme is exactly within s. 192, the 
provisions of that section -cannot be evaded by 
calling it a scheme under s. 120: In re General 
Motor Cab Co.(6), In re Guardian Assurance Co: 
(7), at p. 450}, l 

2. Where the scheme is only partly within 
s. 192, the Court has full jurisdiction to sanction 
it under s 120 alone, and no resolution under 
s. 192 is necessary. It has merely to see that the 
scheme is fair. If as a matter of fairness it thinks 
that dissentients should have the protection of 
s. 192, 16 can make that protection a condition of 
its sanction: see In re Canning Jarrah Timber 
Co., Ltd. (8) and In re Sandwell Park Colliery Co. 

(5) (1922) 2 Oh. 723; 91 L J Ch. 658; 128 L T 59; 66 
SJ 710; (1922) B & O R 199. 

(6) (1913) 1 Ch. 377; 81 L J Ch. 505; 106 L T 709; 
19 Manson 272; 28 T L R 352. 

(7) (1917) 1Ch. 431; 86 LJ Oh. 214; 116 L T 
193; 1917 HBR 113; 61 S J 232; 33 T L R 169. 


(8) (1900) 1 Oh 708; 69 L J Oh: 416; 82 L T 409; 7 | 


Manson 439. 
*Page of (1922) 2 Ch.—[Ed ] 
fase of (1922) 2Ch.—|Ed.] 

age,of (1917) 1 Ch.—[#d.] 


such members - 
: must come under: increased Liability or be expro- 


+ 


* 


. 


- 
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Lid. (9). But that protection is not a matter 
of right: In re Standard FEzploration Co. (10) 


referred to in Palmer, 11th Edn, pt. 11, p. 993 ; 


12th Ei., p. 978; In re Tea Corporation Sorsbie 
v. Tea Gorpsration (11). i 


3.- If, as in the present case, the scheme is alto- 
gether outside s. 192, proposition 2 applies a 
fortiori; see Palmer, pt ii, 12 Ed. pp 1009, 1015." -- 

In my opinion, the decision in In re 
Anglo Continental Supply Co. (5), to which 
Mr, Setalvad has referred, amourts to this 
that the, Court has a discretion to sanction 
a schéme like the one I have before me, 
even though the scheme may involve 
winding up, though in the exercise of its 
discretion the Court may impose certain 
conditions. upon the company before sanc- 
tioning the scheme. It is therefore difficult, 
in my opinion, ta accept the argument of 
the learned Counsel that the Court has no 
jurisdiction and that the petition’is mis- 
conceived on the ground that in.effect it 
is a petition under s. 213. Although s.-213 
begins with the words “where a company 
is proposed to be...wound up,” it is clear 
from the language of s. 213 that the 
section can only apply in cases - where 
there is a-resolution passed for winding up 
a company, or where there is an actual 
winding upin progress, as all the powers 
given under that sections are the powers of 
the liquidator and no one else. It-is clear 
that the scheme here does not in terms 
come under s. 213. Here, there is no 
question of liquidating and paying in kind. 
Here; what is proposed is to reorganize the 
rights of different classes of share-holders. 
The gist of s. 213 is merely this, that 
where there is a winding up, whether 
voluntary or by the Court, or under the 
supervision of the Court, it is the duty of 
the liquidator to convert the assets of the 
company intomoney, pay the creditors and 
the costs of the winding up, and then to 
distribute the surplus, if any, among the 
members according to their rights and 
equities..The section merely deals -with the 
powers of the liquidator. 


Then, I may refer to the Tea Corpora- 
tion cas2 (11). In that case it was held that 
under s. 2, Joint Stock Companies Arrange- 
ment Act, 1870, combined with s. 74, 
Compan:es Act, | 00, the Gourt has juris- 
diction to sanction a scheme of arrangement 
with the creditors and contributories of a 
company in liquidation, notwithstanding 


(9) (1914) 1 Oh, 559; 83 L J Oh. 549; 110-L T 766; 21s 
Manson 212; 58 S J 432. 

(10, (1992) The Times, March 21, p. 13c; March 26, 
p. 3b:’ 
j (11) (1901) 1 OCh. 12; 73 LJ Oh. 57;89 L T 516; 52 
W R 177;11 Manson 34: 20 T L. R 57, - 
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the dissent of one class of contributories: 
if the Court is satisfied that having regard 
to the value of the company’s asseis that 
class has no jnterest in them, and that 
under such circuinstances the scheme must 
be treated as made between the Company 
and their creditors, and between the Com- 
pany and the othér classes on contribu- 
tories, and a provision made by it for the 
benefit of the dissentient: class must be 
regarded as in the nature of a gift or 
concession to them. 

In the English Act of 1929, s. 153 (corres 
ponding to s. 153, Indian Act), it is declared 
that the expression ‘arrangement’ includes 
‘a re-organization of the share-capital of 
the Company by the consolidation of shares 
of different classes or by the division of 
shares into. shares of different classes or 
by both those methods’; these words are 
taken from s. 45of the English Act of 1908 
(a. 54, Indian Act), which is not re-enacted 
in the Act of 1929. Such re-organizations 
can now be effected as ‘arrangements’ with 
members under s. 153 of the English Act, 
1929 (Buckley, Edn. 11, p. 324). It is clear, 
therefore, that under the Act of 1929 in 
England a ré-organization like the one 
which the company seeks in this case can 
be effected without any objection. I see 
no principle or no ground why I should 
not follow the same principle; Mr. Setalvad 
relies on the case in In re General 
Motor Cab Co., Ltd. (6), which is also ex- 
plained in In re Anglo-Continental Supply 
Co. (5) Apart from that, as observed by 
Stiebel in his Company Law, Edn. 3, at 
p. 720, footnote (d) : 

“The truth ‘is that In re General Motor Cab Co. (6), 
has always been regarded as a very doubtful case, and 
gs. 134 of the present Act certainly seems to con- 


template the Court sanctioning such a scheme as 
the one in that case.” 


It is pointéd out by Buckley in the foot- 
notes at p. 316 that the’ decision in Tea 
Corporation (11) and in Standard Explora- 
tion Co. (10), were not brought to the 
attention of the learned Judges in that 


Case : 

“lt ig, however, to be observed that the scheme in 
General Motor Cab Co. (6), was not a transfer under 
s. 234 simpliciter, but ‘included an arrangement 
between: the two classes of members as to the 
distribution inter se of the fully paid shares to be 
received. Semble, this case, in which the earlier 
decision of the C. A. in Tea Corporation ; Sorsbie 
y. Tea Oorporation (11), Gn which the point was 
taken and fully argued and the preference share- 
holders in any event had an interest in the assets 
and that of Buckley, J. in In re Standard 
Exploration Co. (10), were not cited, cannot be 
reconciled with the other cases. see also In re 
Guardian Assurance Co. (7), (Buckley's Com pany 


_ ‘Law, lth Ed., p. 316,7. 2. (h).] 
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Upon these authorities therefore I have 
„no hesitation in rejecting the arguments 
advanced and holding that the application 
under s. 153 is not misconceived, and the 
Court ‘has jurisdiction to consider the 
scheme, and see if it is fair and reasonable. 
In this state of things, it is not necessary 
to consider the argument that the scheme 
involves, and must necessarily involve, a 
winding up. In support of that argument 
Mr. Setalvad has relied upon various state- 
ments made in the petition and affidavits 
and in the circulars and notices issued by 
the Company from time to time. I am 
certainly not satisfied on the materials 
before me that the scheme would neces- 
sarily involve a winding up. I am rather 
Inclined to think, as the directors them- 
‘selves say, that it is possible that the 
Company would have to be wound up. 
‘Whether it involves a winding up or 
not; however, the application is under 
s. 153, and such an application is perfectly 
competent. ie: 

This brings me now to the question 
as to the discretion of the Court and 
the duty of the Court. This is laid 
down in In re Alabama, New Orleans, 
Texas and Pacifice Junction Railway Co. 
(12), by Lindley, L. J. in this way: 
(pp. 238-39*): | j 
a RRE what the Court has to do is to see, first. 
of all that the provisions ofthat statute have been 
complied with; and, secondly, that the majority 
has been acting bona fide. The Oourt also has to 
see that the majority is not being overridden by a 
majority having interests of its own clashing with 
those of the minority whom they seek to coerce. 
Further than that, the Oourt has to look at the 
scheme and see whether itis one as to which 
persons acting honestly .... take -a° view which 
can be reasonably taken by business men. The 
Court must look at the scheme, and see whether 
the Act has been complied with, whether the 
majority are acting bona fide, and whether they 
are coercing the minority in order to promote 
interests adverse to those of the class whom they 
purport to represent; and then see whether the 
scheme is a reasonable one or whether there is 
any reasonable objection to it, or such an objection 


to it as that any reasonable man might say that he 
could not approve of it. “ 


It is said that ithe scheme is not rea- 
sonable. It is clear that unless the reso- 
lution in question is sanctioned, the scheme 
of the merger cannot be put through. If 
the merger fails, I do not think that this 
Company would be abie to carry on by 
itself in the light of its previous experi- 
énce, and inthe face of competition which 
it will have to face, ifthe other proposed 

(12) (1891) 1 Oh, 218; 60 L J Oh. 221: 64 L T 197; 2 


Meg. 377 
“*Pages of (1891) 1 Ch—[Bd.] si l 
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partners in the Associated Cement Com- . 
panies, Ltd., combine. . The object of the 
scheme is really to reduce competition and 
to buy out the competition of the different 
Companies among themselves. It is for 
this purpose that it is proposed that-the 
preference shares should go out, and that 
the new shares of the new company should 
be distributed between the ordinary: and 
deferred share-holders. 1 am not pre- 
pared, to say having regard to the present 
value of the shares held by the preference 
share holders, that they are having things 
all their own way. Under the memoran- 
dum, itis clear that the holders of the first 
preference shares are entitled to seven: per 
cent. Cumulative interest, and the second 
preference share-holders are entitled to 
the same rate of interest free of income- 
tax. The present value is Rs. 143, and 
the value proposed is Rs 150. It is diffi- 
cult to see how, if these people are paid 
these values, they will be able to realize 
the samo interest as they are getting now 
under the memorandum of association. In 
my opinion, the scheme is fair and reason- 
able, put forward bona fide, and accepted 
by avery large majority of all classes of 
share-holders who have heen acting 
honestly and bona fide on sufficient and 
detailed information and with plenty of 
time to consider what they are about. The 
test of a reasonable compromise or scheme 
is whether it is regarded by reasonable 
people conversant with the subject as 
beneficial to those on both sides who are 
making it. The question is, is the scheme 
made for the common benefit of all the 
share-holders, and in my opinion, it is. I 
am also of opinion, under the circum- 
stances of the case, that the prices ‘offered 
for the various kinds of shares are fair and 
reasonable. : 

Then, if the preference share holders g 
out, and it is reasonable to expect the 
merger will succeed, the whole benefit of 
the merger will go tothe ordinary and de- 
ferred share-holders. lt is true that the 
deferred share-holders stand to gain a 
little more if the Company is wound. up; 
but, as I have remarked, the Ccurt has to 
consider the business point of view. The - 
majority of the holders of deferred shares 
seem to be of opinion that the mergeris 
for the benefit of all the share-holders 
themselves. As against this 
majority, I have got a few diesentient 
share-holders who have not put’ any mate- 
rials before me to enable me to hold that the 
scheme is being forced :upon the deferred 


1937 


share-holders, and that if the scheme 
is rejected, the position of the deferred 
share-holders will be the same, if not a 
little better’: I- do not find on the affida- 
vits made on behalf of these people any 
ground for thinking that there has been 
any oppression, or that the majority are 
ot acting bona fide. Asa matter of fact, 
the affidavits consist of nothing: but sheer 
arguments and matters of law. No facts 
are put before me which would enable me 
to say that the scheme is unreasonable 
from the business point of view, and that 


the interests of the deferred share-holders’ 
are being deliberately sacrificed in order 


to benefit the other three classes of share- 
holders. ` 

Then, the only question which remains 
is, whether I should impose any condition 
upon the company before sanctioning the 
scheme, in other words, whether I should 
ask the Company- to make some provision 
for the dissentients. As the authorities, to 
which I have referred, show, the Court 
does not necessarily make any provision in 
favour of the dissentients, if the Court is 
satisfied that the scheme is reasonable and 
fair and in the interest of the general 
body of share-holders. In any case, under 
the modern practice, such a provision is 
not a sine qua non to sanctioning the 
scheme if it is reasonable and fair. The 
question therefore is whether there is any 
special case made out in the circumstances 
that I should ‘exercise my discretion in 
favour of these dissentients. ‘Now, it is 
clear from the affidavits that the whole 
scheme was carefully worked out and dis- 
cussed threadbare by the directors and the 
various share-holders, and the share- 
holders had plenty of opportunities to 
express their opinions as regards the merits 
of the scheme. The result of the meetings 
and of the other steps taken by _ the 
directors clearly is that the majority have 
approved of the scheme and of resolution 
without considering if necessary to have 
any provision made to buy out the rights 
of those who were opposed to the scheme 
- and the resolution. -To impose, therefore, 
any conditions at present in accepting 
the application made to me that there 
should be some provision made for the 
dissentients ‘would really- mean to undo 
the whole scheme. It is not as if that the 
Company should be asked to buy out only 
the persons appearing before me. Once it 
is known that the Court has made such a 
provision, the result in all probability 
would be ‘that there will be many other 
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persons who will be coming forward to 
exact as much as they can from the Com- 
pany, with the result that the scheme 
practically will be wiped out. I see no 
special circumstances and I should, there- 
fore, impose no conditions at this stage. 

Lastly, it was. said that the meeting 
was not fair, and that many share-holders 
who would. otherwise have voted were 
prevented from attending by a promise 
held out by one of the directors that if 
they did not oppose the scheme, they would 
be able to make some money Ont of it. In 
my opinion, there is no evidence of any 
such suggestion made by the Company or 
even by any one else on behalf of the 
Company. I think the directors seem to 
have acted with scrupulous honesty in this 
case and taken the share-holders in their 
confidence right from the beginning and 
given them time to consider the whole 
situation, and it was after they found that 
the majority accepted the scheme that 
they came to the Court for sanction. 

Upon the whole, therefore, I have reached 
the conclusion that the petition must be 
accepted and made absolute. Order in 
terms of prayers (1) and (2) of the petition. 
Tne petitioners’ costs will be paid by the 
Company. There will be one set of costs 
to be paid by the Company for the share- 
holder represented by Mr. Setalvad and 
Mr. Desai. As Mr. Engineer's and Mr. 
Sabnis clients voted at the meeting 
in favour of the scheme and now oppose, 
they are not entitled to any costs. 

D. Petition made absolute. 


a A tyr 


MADRAS HIGH COURT 
Second Civil Appeal No. 1176 of 1932 
January 8, 1937 
VaRADAOHARIAR, J. 
MARWADI VANNAJI (Decgasgp) 
AND OTHERS—PLAINTI FPS — APPELLANTS 
versus 
D. H. RANGA RAO AND orHERs— 
DEFENDANTS — RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. XXXII, 
r. 1~Disability imposed by r.7 applies only to father 
who is also guardian ad litem—Minor —-Compromise 
by guardian other than guardian ad litem will not be 
recorded. 

The disability imposed by O. XXXII, r. 7, Oivil 
Procedure Code, will apply only to a father who is 
also the guardian ad litem for his minor son and not 
where the minor is represented by a Court guardian. 
There is no justification for extending the provisions 
of O. XXXII, r. 7, Civil Procedure Code, by analogy 
or on considerations of policy. Ganesh Row v. 
Tulajaram Row (1), Ramalingam Chetty v. Radha 


178 


krishnan Chettiar (2) and Gur Mallappa v. Mallappa 
Marlandappa (3), relied on. sat ae i 

For the purposes of the very litigation in which 
the minor is a party, the Court which is geised of 
that litigation will not record any compromise enter- 
ed into by a person than the minor's guardian ad 
litem. Vijayaramayya v. Venkatasubba Rao (4), re- 
lied on. 
' B. C. A. against the decree of the Dis- 
trict Court of Bellary in Appeal Suit No. 138 
of 1931, preferred against the decree of the 
Court of the Subordinate Judge of Bellary, 
in O. 8. No. 4 of 1930. 

Mr. A. Gopalacharlu, for the 
lant. 

Mr. K. Sreenivasa Rao, for the Respond- 


ents. 


Judgment.—This second appeal arises 
out of a suit for recovery of possession 
on foot of Ex. A which purports to be a 
deed of conditional sale executed on Feb- 
ruary 26, 1929, by defendants Nos. 1 to 3 
and by the lst defendant as guardian of 
his minor son the 4th defendant. Exhibit 
A was executed in discharge of the amount 
due to the plaintiff on foot of a mortgage 
which the Ist defendant had already execut- 
ed to him. On asuit brought to enforce 
the mor: gage (O. S. No. 1 of 1926) the Court 
had held that the mortgage was not qua 
mortgage binding on the shares of the 
present 3rd and 4th defendants in their 
ancestral property as it had not been given 
to secure an’ antecedent debt. The Court, 
however, found that the mortgage was sup- 
ported by consideration. It also found that 
the right to apply for a personal decree 
was not barred by time but the applica- 
tion for a personal decree was directed to 
be postponed to a later stage, personally 
till after the sale of theshares of defend- 
ants Nos. 1 and 2 as directed by the mort- 
gage decree. Exhibit A was executed at 
a time when some of the properties had 
been sold in execution of that mortgage 
decree and an application to set aside 
. that sale under O. XXI, r. 90, was pending. 
No ‘serious attempt has been made to show 
that on the merits the transaction evidenced 
by Ex. A was improper or prejudicial 
to the interests of the family or to the in- 
terests of the 4th defendant. It appears 
that on the execution of Ex. A the dec- 
ree in O. S. No. 1 of 1926 was treated 
as discharged. An objection taken in this 
suit on the ground that satisfaction has 
not. been formally entered up has rightly 
been disregarded by the Courts, below: 

Though Ex. A purporis to bein terms of 
a sale and the plaintiff filed the suit as 
one ‘for possession, the trial Gourt treated 


Appel- 
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Ex. A as constituting a mortgage by con- 
ditional sale and accordingly gave only a 
decree for foreclcsure. The 4th defendant. 
appealed and claimed that his share should. 
be excluded on that ground that Ex. A was 
not binding on his share. The learned 
District Judge has acceded to that conten- 
tion because he was of opinion that ‘the 
Case was really governed by the provis- 
ions of or at least the principle underlying 
O..XXXI, r. 7, Civil Procedure Code. I 
am not able to agree in this view. l 

I may at the outset observe that the learn- 


-ed District Judge is not correct in stating 


that the 4th defendant was exhonerated by 
the decree in O. 8. No. 1 of 1936. All that was 
held was thatthe mortgage qua mortgage 
was not binding on the minor but the plea 
that there was no consideration >for the 
mortgage had been overruled and there 
was no suggestion thatthe debt, if true, 
was illegal or immoral. It is common 
knowledge that in circumstances of that 
kind, it is usual to pass a decree even 
against the minor sons of the mortgagor 
to the extent of a money decree, against 
their interests in the joint family property. 
In this case, however, for some reason or 
other, the application for the money. dec- 
ree, though filed even before the mort- 
gage decree was passed, appears to have 
been by consent of parties postponed to 
be dealt with ata later stage. These 
facts certainly do not amount to an ex- 
honeration of the 4th defendant from lia- 
bility for the debt. .That is why, as I stated 
already, there is no serious suggestion that 
Ex. A isan improper transaction on its own 
merits. 

The learned District Judge's view that 
Ex. A must be held bad as contravening 
the provisions of O. XXXII, r. 7, Civil 
Procedure Code, is not supported by the 
language used by the Privy Council in 
Ganesh Row v. Tulajaram Row (1).' The 
disability imposed by that rule will apply 
only to a father who is also the guardian 
ad litem for his minor son. But in the 
present case the 4th defendant was re- 
presented not by the father but by a Court 
guardian. This distinction has been point- 
edoutin a recent judgment of this Court 
in Ramalinga Chetty v. Radhakrishnan 
Chettiar (2) where some of the cases cited 
before me on behalf of the respondents 

(1) 36 M 295 at p. 703; 19 Ind. Oas. 515;40I A 
132; 17 O W N 765: 11 A LJ 589; 180 LJ 1;15 Bom. 
580 cP Ch l4MLT1; (1913) MWWN 575; 5ML J 

(2) 70M LJ 700;161 Ind. Cas. 969: A IR 1936 
Mad. 434; (1936) M W N 158; 43 L W 390;8 R M904, 


1937 


have’ also been noticed.. It' may. be that, 
where the Court has reason to ‘think that 
a -person who is not formally on record 


as guardion ad litem had entered into a’ 


transaction on behalf of the minor only with 
a View to circumvent the’ provisionss of 
O. XXXII, r. 7, the Court will not allow 
such circumvention or at any rate to take 
particular care to ‘scrutinise the transac- 
tion. In Gur Mallappa v. Mallappa 
Marlandappa (3) one of the learned Judges 
rightly laid sume stress on the fact that the 
transaction entered into by the natural 
guardian was the very one which had been 
submitted to the Court for sanction by the 
guardian ad litem but not sanctioned by 
the Court. It may also he conceded that 
for the purposes of the very litigation in 
which the minor is a party, the Court which 
is seised of that litigation will not record 
any compromise entered into by a person 
other than the minor's guardian ad litem. 
Thatis the principle underlying the deci- 
sion in Vijayaramayyu v. Venkatasubba 
Rao (4). The decision in Santu v. Abhai- 
nandan (5) is based on the fact that the 
paternal uncle who purported to enter into 


a compromise on behalf of a minor did so not: 


- by virtue of his authority as natural guar- 
dian of the ‘minor but only ón behalf of the 
guardian ad litem who was another nephew 
of this.-.I donot think thereis any justi- 
fication for extending ihe provisions of 
O.. XXXII, r. 7, Civil Procedure Code, by 
analogy or on considerations of policy. 


The second appeal must, therefore, be 
allowed ‘and the decree of the first Court 
restored with costs here and in the lower 
Appellate Court. In the circumstances 
time for redemption will be extended by 
four months. j 3 


_And this case having been set down to be 
spoken to this day, the Court made the 
following order; As the second appeal has 
been allowed, the direction in the lower Ap- 


pellate Oourt’s decree that the plaintiff should ' 


pay a portion of the court-fee payable on 
the memorandum of appeal to that Court 
should be omitted and a direction to the 
effect that the whole court-fee payable to 
Government on the memorandum of appeal 
to the lower Appellate Court should be 


(3) 44 B 574; 57 Ind, Oas. 417; A Ik 1920 Bom. 37; 
22 Bom: L R 725. l 
14) 39 M 853; 32. Ind. Cas, 881; AI R 1917 Mad 672; 
30 ML J465. -. 
, (5) A I R1925 All. 32; 81 Ind, Oas. 297: L R5 A 292 
ev. - , = 
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paid by the 4th defendant should be 
substituted. 

Leave to appealis granted. 

N. Appeal dismissed. 


Baai rn 


PESHAWAR JUDICIAL COMMIS- 
, SIONER'S COURT 
Civil Revision Petition No. 71 of 1937 
‘May 26, 1937 
i ALMOND, J. O. 
MOHAN LAL AMIR CHAND AND OTSER 
—-PETITIONERS , 


versus 
Messrs. Tas RAJPUT HOSIERY WORKS, 
-STALKOT—Decers-noLper— 
Opposite Party 

Civil Procedure Code (Act V of 1908}, O. XXI, 
r. 50 (2), 3. 42—EHzecuting Court, if can decide ques- 
tion under O. XXI, r. 50(2, regarding liability of 
third person alleged to be liable under decree. 

The only Court which can decide the question of 
liability of third persons alleged to be liable under 
the decree isthe Court which passes the decree, 
Section 42, Civil Procedure Code, does not confer upon 
the Court to which the decree ‘is transferred for 
execution jurisdiction to decide a question under 
O. XXI, r. 50. In the first place r. 50 deals with 
mattere before execution proceedings are actually 
conducted. Sital Prasad v. Clements Robson & Co. 
(4) and E. D. Sassoon & Co. v. Shivji Ram Devi 
Das (5), dissented from, Jang Bahadur v. Bank of 
Upper India, Ltd, Lucknow (6), distinguished, 
Shivchandrai Surajmal v. Shivaldas Hot Chand 1) 
British-India Steam Navigation Co., Ltd. v. A. M. 
Jivanjee & Co. (2) and Kalu Ram v.Sheonand Rai 
Jokhi Ram K3), followed. 

©. R. from an order of the Senior Sub- 
Judge, Mardan, dated January 23, 1937. 

Lala Ram Labhaya, for the Petitioners. 

Kazi Abdul Wahab, for the Opposite 
Party. i 

Order.—The Rajput - Hosiery Works of 
Sialkot City held a decree against the firm 
Amir Chand Jaigopal. They obtained a 
transfer application from the Court in 
Sialkot for execution of the decree in 
Mardan, and at the same time presented 
an application in the Mardan Court’under 
O. XXI, r; 50. (2), Civil Procedure Code, 
that the decree should be executed against 
Mohanlal, Tarachand, Diwanchand and 
Harichand. The Oourt in Mardan dis- 
missed the application. An appeal was 
preferred to the Senior Sub-Judge who re- 
versed that decision and ordered execution 
to proceed against the persons named. 
An application for revision of that order 
has: been filed in this Court and it is 
contended that the Courts in Mardan had 
no jurisdiction to decide a question under 
r. 50/2} and that such a question could 
only be decided by the Sialkot Court. 


+ 


‘two rulings of the 
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Direct authorities for and against the 
proposition have been cited before me. In 
support of the petitioners’ contention are 
. Sind Judicial Com- 
missioners Couri, 27z..Shivchundrai Suraj- 
mal v. Shivaldas Hotchand (1) and British- 
India Steam Navigation Co., Ltd. V. A.M. 
Jivanjee:& Co. (2), as also one of the Patna 
High Court,: Kalu Ram. v. Sheonand Rai 
Jokhi Ram (3). Authorities to the contrary 
are Sital Prasad v. Clements Robson (4) and 
E. D. Sassoon & C '. v. Shivji Ram Devi Das 
(5). -The Lahore case which was decided 
by a Single Judge referred with approval 
to the earlier Allahabad case. The first 
of thetwo Sind cases referred to dissented 
from the view of the Allababad High 
Court and the second case made a re- 
ference to the first of them. The 1931 
case was decided bya Single Judge and 
1936 case by a. Divisional Bench. Kalu 
Ram v. Sheonand Rai Jokht Ram .3), which 
was also decided by a Divisional Bench, 
also dissents from the arguments given 
m the Allahabad case. In addition to 
the above cases, the learned Counsel for the 
respondents has referred me ‘to a casé 
decided by their Lordships of the Privy 
Council and reported as Jang Bahadur 
v. Bank of Upper India, Ltd., Lucknow (6). 
That was a case under s. 50 of the Code 
and uot under O. XXI, r. 50, and the 


judgment concludes as follows : . . 
After consideration of all the circumstances of the 
case under appeal, their Lordships have come to 
the conclusion that the Hardoi Court had 
jurisdiction to deal with the matter of the execution 
transferred to it; that the exercise of such jurisdic- 
tion as against the appellant, though irregular in 
the first instance, wassubmitted to for a considera- 
ble time by him. He cannot now be heard to object to 
the exercise of such jurisdiction and it would be 
to permit a gross abuse of procedure if he was 


allowed to do so. : 


The judgment shows that the substitu- 
tion of the representative of the judgment- 
debtor was made in 1920 after notice had 
been issued to the representative. Pro- 
Geedings then continued for another 34 
years before the representative of the 


(1) A I R1931 Sind 82; 131 Ind. Cas. 712; Ind. Ral, 
(1931) Sind 72. ` 
(2) A1R 1936 Sind 11; 161 Ind. Oas. 524; 30 8 L 


R 290: B RS 119. 
(3) AIR 1932 Pat, 323; 141-Ind. Oas, 61;11 Pat. 
580; 13 P L T 751, Ind. Rul. (1932) Pat. 41. . 
(4) 43 A 394; 61 Ind. Cas. 401; A I R 1921 AI. 199; 


19 A L J 187; 3 U P L R (A) 36 


5 AI R1929 Lah. 228; 115 Ind. Oas. 536; Ind. 


08. 
P C 162; 109 Ind. Oas. 417; 551 A 
; a N 502; 320 WN 790; 26 


48 O ; + ’ 
| 41373; 55°M -L J 545;-(1928) M W-N 863 (P-O). 
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original judgment-debtor raised the ques- 
tion of the jurisdiction ofthe Gourt then 
executing -the decree to make an order 
for substitution of the representative of 
tho dead judgment-debtər. T'his case was 
referred to in Shivchandrai Surajmal V. 
Shivaldas Hotchand (L) and was distin- 
guished- on the ground thatin the Sind 
case there: had been no such acquiescence 
as was-present in the case’ decided by 
their Lordships of the Privy Council, and 
ib appears that their Lordships. of the 
Privy Council decided the case before them 
largely on the. question of acquiescence by 
the representative of the judgment-debtor. 
There has .be2n no such acquiescence in 
the case now before me and although 
the grounds on which ‘the petitioaers now 
seek to have the orders of the Ovurts 
below set aside were not raised by them 
in either of the Courts below, they have 
throughout contested their liability to have 
execution taken out against them. Ona 
plain reading of the relevent sections of 
the Code, it appears tome that the only 
Court which can decide the question of the 
petitioners’ liability is the Court which 
passed the decree in Sialkot. Rule 50 
states that where the decree-holder - claims 
to be entitled to cause the decree to be 
executed against any parson other ` than 
such a person as is referred to in sub-s, 
(1), cls. (b) and (e), as being a partner 
in the firm, he may apply to the Oourt 
which passed the decree for leave. 

Section 37 of the Code defines the expres- 
siva “Court which passed the decree” in 
relation to the execution of decrees to in- 
clude : (a) where the decree to be execu- 
ted has been passed in the exercise of the 
appellate jurisdiction the Court of first 
instance; (b) where the Court of first inst- 
ance has ceased to exist or to have juris- 
diction to execute it, the Court which, if 
the suit wherein the decree was passed was 
instituted atthe time of making the ap- 
plication for the execution of the decree, 
would have jurisdiction to try such suit. 
Section 42 provides thatthe Court -execu- 
ting a decree sent to it shall have the 
same powers in executing such decree as 
if it had been passed by itself. The 
question is whether s. 42 confers upon the 
Court to which the decree is transferred 
for execution has jurisdiction to decide a 
question under O.: XXI, r. 50. It does not 
appear to me.that such jurisdiction is- 
conferred. In the firat place r. 50 deals 
with matters before execution proceeding 
are actually conducted. It decides the. 
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question as to whether execution shall 
proceed against certain persons or not. 
In the second place if it had been con- 
templated that it should have such juris 
diction, there is no reason why the words 
“Court executing the decree” should not 
have been substituted for or added to the 
words “the Court which passed the decree.” 
l am of opinion that the view. which has 
been taken by the Sind Judicial Commis- 
sioner's Court andthe Patna High Court 
is the better view and I therefore accept 
this petition and set asidethe proceedings 
of both the Courts below on the applica- 
tion made under O. XXI, r 50, as having 
been made without jurisdiction. Respond- 
ents will- pay the costs of the petitioners 
in all Courts. Pleader’s fee Rs. 16. 
D. . Appeal alloued. 


é 
7 


NAGPUR HIGH COURT | 
Civil Revision -Application No. 206 of 1936 
January 13,1937. ` 
POoLLOOK, J. ° 
MOHAMED ISMAIL—APPLICANT 
VETSUS 
PROVINCIAL AUTOMOBILE Co. 


AND ANOTAER—OpposiTe PARTY 

Contract—Hire-purchase—Held, on construction 
that contract fell within Lee v. Butler rule—Con- 
tract Act (IX of 1872), s. 60—Appropriation—No 
intimation by debtor—Creditor can apply payment to 
lawful debts. i 

Defendant bound himself to pay to the plaintiff 
Rs. 1,320 for the car by twelve monthly instalments, 
and there was no term inthe contract enabling him 
to return the car atany time and thereby relieve 
himself from any further obligation for the remain- 
ing instalments. Under the contract he was bound 
to pay the entire price:  - 

Held, that the contract clearly fell. within therule 
laid down in Lee v. Butler (1) and not within the 
rule in Helbey v. Matthews (2): 

Held, also, that on failure of the defendant to pay, 


the plaintiff was, therefore, not entitled to seize and’ 


sell the car, and that the defendant was entitled to the 
price so realised. Lee v. Butler (1) and Helby v. 
Mathews (2), referred to. 

‘Under s. 60 ofthe Contract Act, the creditor is 
entitled .to apply a payment at his discretion to any 
lawful debt actually due and payable to him from 
the debtor where the debtor has omitted to intimate 
and there are no other circumstances indicating to 


which debt the payment is to be applied, and the 


plaintiff. may exercise his option at any time. 


C. R. App. against the decree of the Court 


Nagpur; 
Civil Suit 


of the Judge, Small Causes, 
dated February 22, 1936, in 
No. 681 of 1934. 


Mr, R. S. Dabir, for the Applicant. 
Messrs. N. T. Mangalmurti and P. P. 
Deo, for the Opposite Party. ` 
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Order.—On March 26, 1932, defend- 
ant No.-1--executed an agreement des- 
cribed as a hire purchase agreement in 
favour of -the plaintiff by which defendant 
No. , 1 received a motor car: from the 
plaintiff and agreed’ to pay Rs: 1,320 for 
it, Rs 285 down and the balance of Rs, 1,035 
by 12 monthly instalments. It was agreed 


‘that during the continuance of the so- - 


called hiring contract the vehicle was to 
remain the sole ‘property of the owner and 
that on default in payment of any instal- 
ment the entire price was td become due 
and the owner was to have the power to 
seize the vehicle. The defendant also pur- 
chased accessories for the car between 
April 12, 1932, and” June 20, 1933, to the 
value of Rs. 315-136. Defendant No. 1 
paid only Rs. 972-140, a'a the plaintiff 
seized the car andsold it or parts of it 
for Rs. 272-11-0. Defendant No. | was 
therefore liableto pay Rs. 1,635-13-6 to the 
plaintiff, and he paid only Rs. 972-14.0, 
The suit giving rise to these applications 
for revision was brought to recover this 
amount with interest thereon. The Small 
Cause Court disallowed interest and gave 
defendant No. 1 credit for the sum of 
Re. 272-110 which was realised by the 
plaintiff by sale ofthe parts of the car. 
Both parties have applied for revision, 
and this order will govern both appli- 
cations. ` l 

The first point to be decided is whether 
the contract was a contract of sale or a 
contract ‘of hire. Defendant No. 1 bound 
himself to pay Rs. 1,320 for the car, and’ 
there was no term: in the contract enabling 
him to return the car at any time and 
thereby relieve himself from any further 
obligation for the remaining instalments. 
Under the contract he was bound to pay 
the’ entire price, and therefore the con- 
tract clearly falls within the rule laid 
down in Lee v. Butler (1), and not within 
the rule in Helby v. Matthews (2). The 
Small Cause Court was, therefore, correct in 
holding that the contract was a contract 
of sale and not of hire. 

The plaintiff was, therefure, not entitled 
to seize and sell the car, and defendant 
No. 1 is entitled to the price so realised. 
It has now been suggested for the first 
time that the contract was not a sale but 
merely an agreement to s.ll as defined in 
s.4 (3) of the Indian Sale of Goods Act. 


(1) (1893) 2 Q B 318; 62 LJ QB 591;4 R563: 69 
L 370;42 W R88 


(2) (895) A O 471; 64 L J Q B 465; ll R 232-72 L 
T 841; 43 WR 561; 60 J P 20. - 
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The plaintiff never suggested in the trial 
‘Court that there was an agreement to sell 
and he cannot enforce an agreement to 
sell if he himself has seized the car from 
‘the defendant. : 
Defendant No. 2 guaranteed the payment 
of the price of the car and it is contend- 
ed that many of the payments made by 
. defendant No 1 ought tobe appropriated 
towards this price and not towards the 
price of the accessories.- Under s. 60 of 
the Contract Act, the creditor is entitled 
'to apply a payment at his discretion to 
any lawful debt actually due and payable 
to him from the debtor where the debtor 
has omitted to intimate and there are no 
other circumstances indicating to which 
debt the payment is to be applied, and it 
is well settled now that the ‘plaintiff may 
exercise his option at any time. It has, 
however, been contended that the debts 
payable on account of the accessories 
were pot.due when many of the payments 
were made and that therefore these pay- 
ments could vot be appropriated to those 
debts. I have examined this point and 
find that it is without substance. The 
payments as made were sufficient to ex- 
tinguish the debts due on account of the 


accessories if appropriated towards them- 


as above, and the plaintiff is, therefore, en- 
titled to say that the entire debt now 
due is due on account of the price of the 


car. a l 
. Both applications therefore fail, and are 
ó dismissed. There will be no order for 


- costs. n Se 
Dp ~ Revision dismissed. 


EA STEE 


ALLAHABAD HIGH COURT 
‘Civil Revision Application No. 348 of 1936 
ee April 29, 1937 
: 2, CoLLIsSTEg AND BAJPAI JJ. 
=< % ISM AIL—APPLIOANT - 


ie versus 
Firm JOHRI MAL-SITAL PRASAD 
Opposites PARTY 

Civil Procedure Oode \Act V of 1908), 2.60, 0. XXI, 
rr. 53, 84~—Preliminary decree tn mortgage suit, if 

can be attached—Such decree, how can be realized. 
“A preliminary decree in & mortgage suit is pro- 
perty within the meaningof s 60, Oivil Procedure 
QGode. A preliminary decreemay not be executable 
as it stands, but there is nothing to prevent a 
arty from attaching it as being propeity of 
Pis dad gment-debtor within the meaning of s. 60, 
Since it is not a decree such as is contemplated 
in O. XXI, r. 53 (i), but since it is nevertheless 
property within the meaning of s. 60, the correct 
procedure is for the’ Court to sell it under O. XXI, 


ISMAIL v. JOHRI MAL-sTTAL PRASAD ALL.) 


| 7iLo 
r. 64. Mono Mohan v. Kali Kinkar Chakravarty (1), 


> 


relied on, RNR 
(. R. App. from an order of the Munsif, 
Agra, dated January 18, 1936. | tie 
Shah Jamil Alam, for the Applicant.. .. . 
Order.—Muhammad Ismail, the appli- 
cant in this case, was. an objector in cer- 
tain excecution proceedings. He instituted 
a suit for the realization of the unpaid 
consideration under a mortgage bond and 
he obtained a preliminary decree upon an 
arbitration award for a sum of. Rs. 2,000 
odd. This decree was dated February: 7, 
1933. The opposite party thereafter obtain- 
ed an ex parte decree for Rs. 700 odd against 
Muhammad Ismail, and in execution of his. 
aforesaid decree he attached the prelimi-. 
nary decree of his judgment-debtor Muham- 
mad Ismail. Subsequently the opposite 
party appliedin the Court of the Munsif 
for preparation of a finaldecreein pursu- 
ance of the aforesaid preliminary decree of 
Muhammad Ismail. It was objected that a 
preliminary decree is not attachable, but 
that objection has been overruled by the 
Court below. Muhammad Ismailhas come to 
this Courtin revisionand the same point 
is taken before us. On his behalf it is 
argued by learned Counsel thats. 60, Civil 
Procedure Code, must be read with O. XXI, 
r. 58, which provides for attachment of 
decrees, and it is contended.that the decree 
contemplated.in r. 53 is an executable -dec= 
ree and -does not: include ‘a preliminary 
decree which as it stands is not executable. 
This argument is based on the words 
‘proceed to execute the. attached decree” 
in cl. 2 and on the words‘ “entitled to execute 
such attached decree” in cl. (3) of r. 53, 
els. (1) to (3) of O. XXI, r. 53, are concerned, 
with the method of attachment of decrees 
for payment of money and decrees (i. e. 
final decree) for sale in enforcement of-a. 
mortgage or charge, and they confer upon 
the holder ofthe decree sought to be exe- 
cuted the power to execute attached decree. 
In the case of other decree, cl. 4 prescribes 
the manner of attachment, but is silent asto 
how they should he realized. There can be no 
doubt that a preliminary decree is property 
within the meanirg of s. 60, Civil Proced-. 
ure Code. A preliminary decree may not be- 
executable as it stands, but in our opinion 
thee was nothing to prevent the opposite 
party fron attaching this preliminary dec- 
ree as being properly of his judgment- 
debtor within the meaning of s. 60. 
We are fortified in our view by a deci- 
sion of a Bench of the Calcutta . High Court 
in Mono Mohan v. Kali Kinkar Chakra-: 
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varty (1) where it was held that a preli- 
minary decreefor accounts was a saleable 
property over which the decree-holder has a 
disposing power which he may exercise for 
his’ henefitand that such decree was liable to 
attachment under s 60, Civil ‘Procedure 
Code. It is pointed out by learned Counsel 
for the applicant that in that case the provi- 
sions of O XXI, r. 53, were not considered; 
but the reason for tlis is obvious inas- 
much as r: 53 is only concerned with decrees 
for payment of money and decrees for 
‘Bale in enforcement of mortgage. The 
question remains how is the attached decree 
to be realized? Since it is nota decree 
such as is contemplated in O. XXI, 7. 53 
(1).: Civil Procedure Code, but since it is 
nevertheless: property within the meaning 
of s. 60, the correct procedure is for the 
Court to sellit under O. XXI, r. 64. We 
accordingly allow this application to the 
extent that we set aside the lower Court's 
order for preparation of a final decree and 
we -direct that the procedure laid down in 
O. XXI, r. 64, and the succeeding rules be 
followed. Inthe circumstances we make 
no order as to costs. 

Application partly allowed. 


D. 
‘QV AI R 1935 Cal. 751; 159 Ind. Cas. 696; 40 
O N 145; 62 OLJ 383; 8 RO 357. 


NAGPUR HIGH COURT -` 
Second Oivil Appeal No. 99 of 1935 
December 2, 1936 ; 
Boske, J. ` - 
DULARSINGH AND oTHeRrs—DeEFanpDANtTs 
—APPELLANTS - 
VETSuUS 
SITARAM—PLAINTIFF—RESPONDENT | 
C. P. Land Revenue Act (II of 1917), ss. 2 (8) (12), 
97, 106 (j)—Bhogra Bhogi holder, status—Bhogra 
Bhogi plot, if can form patti—Suit for recovery of 
rent of such plot—Jurisdiction of Civil Court to 
entertain— Second appeal— Question of limitation 
involving finding of fact—Whether can be raised— 
Pleadings—Admission in pleadings cannot be dissected. 
A Bhogra'Bhogi holder is the owner ofa plot or 
plots of land separately assessed to land ġ revenue 
in a mahal. Therefore, his area} is excluded 
from the definition of mahal given in s. 2 (8), 
C. P. Land Revenue Act, and since patti is 
defined to mean the lands held in a mahal, it 
follows a malik-makbuza plot, or, what is the same 
thing, a Bhogra Bhogi plot, cannot form part ofa 
mahal, and, therefore, cannot form a patti. It is trus 
that these definitions have been rather badly draft- 
ed, for, if a malik-makbuza plot is excluded froma 
mahal under sub-s. (&), it is difficult to see how it 
can be a plot within a mahal within the meaning 
of sub-s. (9). But in spite of the bad drafting, the 
meaning is clear, and there is no doubt whatever 
about the general practice prevailing in the Central 
Provinces. Consequently, a malik-makbuza or a 
Bhogra Bhogi plot does not form a separate patie. 
A Civil Court has jurisdiction to entertain a suit 
for recovery of rent of Bhogra Bhogi land, the 
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jurisdiction not being ousted under s. 106 (7), G. P. 
Land Revenue Act. 

Where & question of limitation involves a find: 
ing of fact, when such question is not raised in 
the grounds of appeal, it cannot be allowed to be 
Taised in second appeal. A 

An admission made in a pleading cannot be dis- 
sected. When the defendant wants to take advantage 
of an admission made by the plaintiff in the plead- 
ings, the pleadings have to be looked into as a 
whole. 

S. O. A. from the appellate decree of the 
Court of the Additional District Judge, 
Bilaspur, dated October 26, 1934, in Civil 
Appeal No. 52-A of 1934, reversing the 
decree of the Court of the Third Sub-Judge, 
Second Class, Bilaspur. dated March 22, 
1934, in Civil Suit No. 219 of 1932. 

Mr. G. R. Dev, for the Appellants 

Mr. D. N. Choudhary, R. B, for the Res- 
pondent. 

Judgment.—The claim in this suit, so 
far as it affecis the present appeal, is for 
arrears of rent and cesses assessed on the 
plots mentioned in para. 10 (4) of the plaint. 
It is admitted by both sides that the defen- 
dants-are the Bhogra Bhogi holders of those 
lands. The term “Bhogra Bhogi” has been 
explained in Verma’s Settlement Report, 
at page 61, to mean a proprietor of the 
land in much the same way as a malike 
makbuza owner is the proprietor of his 
plot in other parts of these Provinces. The 
lower Appellate Court decreed the plaintiff's 
claim. z 

The first objection taken to the decree 
is that the suit is not triable by the Civil 
Couris I was referred tos. 106 (7) of the 
O.P. Land Revenue Act. It was argued 
that the claim is excluded from the cogniz- 
ance of the Civil Courts, because the dispute 
relates to a sum of money payable under a 
settlement or a sub-settlement in the case of 
a patti held in severalty under s. 97. It is 
clear the argument rests on the supposition 
that the holder of Bhogra Bhogi land is the 
holder of a separate patti within the meane 
ing of s 97. 


Section 97 deals with the case in which 
a mahal has been divided into two or more 
paitis, and the Settlement Officer is then 
directed to apportion the sums payable 
under the settlement or sub-settlement 
among these pattis. Patti has been defined 
in 8. 2 (12) to mean the lands in a mahal 
held by any cossharer or body of co-sharers 
in separate ownership. Section 2(8) defines 
mahal to mean “avy area not being a malika 
makbuza plot which has been separately 
assessed to land revenue,” etc. Sub- 
section .9) then defines malik-makbuza to 
mean “any person who owns one or more 
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plots of land separately assessed to land 
` revenue ina mahal". Now itis clear from 
‘the explanation given of a Bhogra Bhogi 
holder by Mr. Verma that he is the” owner 
of a plot or plots of land separately assezs- 
ed-to land revenue in a mahal. Therefore, 
his area is excluded from the definiticn of 
mahal given in s. 2:8}, and since patti is 
defined to mean the lands held in a mahal, 
it follows a malik-makbuza plot, or, what is 
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fendants by the learned Judge of the lower, 
Appellate Court. Here also I do not think © 
the assertion is sound. The plaintiff made. 
two allegations in His plaint, first that a sum. 
of Rs. 10-5-0 was’ assessed on tHese lands, - 
and second that, though the sum was assess- 


‘ed on the land, the, settlement entry wrongly.’ 


states that the. amount has been remitted., 
This statement was moditied in an, oral, 
statement. dated April 28, 1933, in which 


Mr. Mitra for the plaintiff explained “that. 
the revenue of the, lanas- mentioned in- 
para. 10 (2) of the plaint was free till, it. 
pleases the Gaontia not to realise the reve“ 
nue”. The two statements must be read.as _ 
a whole, and when so read; the only admis-:, 
sion’ madé by the . plaintiff is that the entry: 
in the settlement record is.to the effect that, 
the amount assessed was remittéd’ only so 
long as it pleases {he Gaontia not to realise, 
the revenue. ` ` - gets 
Prima fucie when a Sum has been. asseps-, 
ed on a plot of land, the occupier.is bound. 
to pay it. Therefore, ‘until the defendants. 
showed. how they could escape liability, the, 
plaintiff's claitn would be bound to succeed.’ 
If the defendants want to takë advantage of. 
the plaintiff's admission in the pleadings as 
to what the remarks in the settlement record 
actually were, they must take it.as a whole. 
The admission having been made in a 
pleading, cannot be dissected. ‘When read 
as a whole, it is evident.the. plaintiff must 
succeed ; for he states that he has actually 
been realising the rent all along, and, there- 
fore, he’ hed not remitted it. The lower 
Appellate Court finds this to be a fact, and 
since the learned Judge is entitled todo 
this under the remarks which he says find” 
place in the settlement record, the claim. 
must succeed.’ The: defendants: have made. 
no other attempt to show what actually was- 
in the :settlement records. In fact. their. 
pleading was-that there was: á separate 
agreement between the parties ; ‘not ‘that. 
the settlement record had something differs. ` 
ent in it- from what the plaintiff stated. The. 
appeal, therefore, fails-and is dismissed with- 
costs. - gO Be 8 me te 
With respect to the extent of these coste, - 
three documents, namely Exs. P-1, P-2 and: 
D-i, have been: wrongly entered in the 
paper-book by the respondent. They refer.. 


..the. same thing, a Bhogra Bhogi plot, can- 
‘Not form part of a mahal, and, therefore, 
*.egnnot form a patti. It is. true these de 
~ finitions: have been ratker badly drafted, 
“for, if a malik-mekbuza plot is excluded 
‘“<-from a mahal under sub-s. (8), it is difficult 
tov see how it.can be a plot within a mahal 
-` within the meaning of sub-s. (9). But in 
` spite of the bad drafting, the meaning is 
> elear, and there is no doubt whatever about 
© the. general practice prevailing in these. 
n: Provinces. Ccnsequently, I am clear that, 
ie malik-emakbuza or a Bhogra Bhogi plot 
"..does not form a separate patti. That being 
ʻi so, the objection raised to the jurisdiction of 
-+ the Civil Courts falls to the ground. 
/~ ‘Tt -was then argued that the suit is at. 
.~Jeast one to-settle the rent which has to be 
“+ paid. This does rot seem to be in, issue at. 
all. The plaintiff m:de a clear declaration 
- that the assessed rent and cesses amounted 
_ to Rs. 10-5-0 a year.. The defendants ‘did™ 
- not deny this. They stated that they were 
.** Rot Hable to pay this amount because of a 
-eertain private arrangement between the: 
n parties. ‘There is consequently no dispute 
-.: ag to the amount actually assessed cn these 
` lands, and therefcre, the suit is not to settle. 
the amount which should be assessed on the 
> Hand, but one to enforce the payment of, 
SE what has admittedly been assessed. _ 
=“... ft wag then urged that the suit was not 
“tenable without en application for amend- 
+3! ment, of the current settlement record, and 
as: jt has not been filed within one year,, 
&“it-iscbarred, because under s. 80 of the O. P, 
oDzand Revenue Act, the entry is now final. 
“Pbis involves a question of fact. Limita- 
tion’ under s. 80 commences’ from the date 
T “on which the assessment is offered to the 
proprietor. No objection was taken about 
tris in the pleadings, and there is a delinite | 
finding by the lower Appellate Court that 


1 


the suit is within one year of the date on 
which the assessment was offered: to the 
Plaintif. There is no ground of appeal 
against that finding of fact. Therefore, I 
cannot allow it to be raised here. 

_ The next point taken was that the burden 
' e of proof was wrongly placed upon the de- 


to a portion of the claim whicn' was no 
longer in dispute. Therefore, the costs of- 
translation and of inclusion in the paper-' 
book of these three documents will have to” 
be excluded from the costs awarded to the. 
respondent. : 

N- -- Appeal: dismissed, 


~ 
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Nhat HIGH COURT De af par araen ie canid bythe a a 
— 9» , ers on the ground of presumption of lost grant, 
ivil RIE a ots 1934 such presumption cannot ba presumed by mere long 
7 anuary 9, l . user in the case of villagers constituting a fluctuating 
M. O. Gnose anp B. K. Mux-agrsna, JJ, body of persons. Mahommad Muzafferal Musavi v. 
ASRABULLA AND OTABRS—APPELLANTS Jabeda Khatun, (3), Harrisv. Earl of Chesterfield (4), 
Foxali v, Venables (5), Mounsey v. Ismay (6) and 


: versus . ; : ; 
KIAMATULLA HAJI CHAUDHURY anp 42t meeput Singh v. Sadaulla Nushyo (7), relied 


: OTHE8S——RESPONDENTS. - A question as tothe reasonableness or otherwise of 
Assam Land and Revenue Regulation (Z of 1886), custom is a question oflaw and it is open to the High 
8. 6—Scope of —“Acquisition of right of paslurage Oourt insecond appeal to look into the facts found by 
based on custom, if prohibited — Easement—Right of the lower Appellate Court, for the purpose of deciding 
pasturage—Nature of ~Such right, if originates from as to whether the custom alleged is reasonable or not, 
custom—Lost grant—Presumption fromlong-userin The period for ascertaining asto whether the custom 
the case of fluctuating body of persons— Whether is reasonableor not is certainly the period of its 
arises —Custom— Essentials of, for validity—Reason- inception. Mokshadayini Dassi v. Karnadhar Mandal 
ableness—Question as to reasonableness of custom, if one (9), Mercer v, Denne (10) and Mercer v. Denne (11), 
of law—Civil Procedure Code (Act V of 190s), O. I, referred to. 
r.8—-Irregularity in service of notice—When a ground ‘A case should not be remanded solely on the ir- 
of remand. _ regularity inthe service of notice under O. I, r. 8, 
The Assam Land and Revenue Regulation does not Civil Procedure Oode, where there has been no pre- . 
purport to repeal all laws, sofar asthe province of judice tothe defendants who had ample opportunities ’ 
Assam is concerned, under which various other kinds’ of coming up and -defending themselves if they so ' 
of rights over property could be acquired, nor does it chose.. 
abrogate all customs or customary rights as invalid. O. A. from the appellate decree of the . 


It isto all intents and purposes x Revenue Code and Qub- : 1 
it provides for avariety of things including settle- Sub:Judge, First Court, Sylhet, dated 


ment ofland revenue, preparation of Record of Rights; ' February 5, 1934. i mene 
registration of transfers, partition of estates and-the - Messrs. Gunada Charan Sen and Priya- 
procedure to be followed in realising arrearsof nath Dutt,for the Appellants. 


‘revenue. ` For purposes of settlement of land reventie, — 
. and for exercising the powers conferred by the regula-’ Messrs. S., C. Basak, Hemendra Kumar 


tion, Government would: not recognize any- ‘other. Das and. Benoyendra ‘Nath Palit, for the — 
pieces of right over land save and exceptthoss which Respondents. 
are-specified ins, 6, But that does not mean that, B. K.. Mukherjea, J—This appeal is on 


as between any party, these rights could not be : ; 
acquired under the provision of laws which-are also behalf-of some of the defendants in a suit 


in force in Assam, or that the rights already acquired commenced by the plaintiffs on their owa 
would'stand.confiscated. A right based on customor behalf, as‘ well as on behalf of the inhabi- 
presumed grant, 1s in its ulbimate analysis aright, tants:ofKedupur village, for establisnment 


derived fiom the true owner either expressly or from, =e . 
acquieecence. Consequently, s. 6 ors. 6 {b) of the - of. a right. of pasturage over the lands in 


Regulation does not prohibit the acquistion ofa Suit. Tne defendants are residents of an 
right of pasturage based on custom. Nabin Chandra adjacent village named. Daud pur wnere the 
Sarma v. kajani Chandra. Chakarvarti. (1); referred jJands in dispute are situated, and they, too, 


to . . , : : 
_ ‘The righte of pasturage, claimed by a whole body of: have been sued in a representative 


‘villagers; aré not easements in the proper senseof the capacity, a5 representing all tne villagers 
word,. They are not privileges attached to indivi-- with requisite permission under O. Ir. 8, 
‘duals in respect of their lands, These are rights Civil Procedure Code, The case of the- 


claimed for. a fluctuating class of persons in respect entific 4 . F 
Gt Wiocality “Chey cone under the description: of? plaintiffs in substance is that from time 


the second class of rights intermediate between public : immemorial the inhabitants of _ village 
and private rights, and they attach to certain classes . Kedupur. having been grazing their cattle 
of persons or portions of the public and have their in- the disputed land openly and uninter-- 


origin ordinarily in custom, Ühunilal v, Ram Kiseen T4 i 
(2), relied on. sen ~ruptedly and thereby acquired a rigat of 


7 ‘ e i 4 “a * < =: 
_ The presumption of an-origin in some lawful title to pasturage. therein. The night is claimed 
support possessory:rights long and quietly enjoyed, on the basis of a custom, us well as on - 
where no actual proof of title 18 forthcoming, is not a immemorial: user giving rise to a presump- 
mere branch of the law of Evidence. lt is resorted sion of Jost grant. It is claimed also as 
to because of the failure of actual evidence. It isnot : Ee of . Th ot 
a-presumption to be cupriciously made andthe Court @2 easement of necessity. e sut was 
must be satisfied that such: a title was in its nature contested by some. of the- defendants, who 
practicable and reusonably capable of being presumed., traversed the material allegations in tne - 


without doing violence to the probabilities of the . contended in 7 
case, In oruer that there may bea presumption of plaint, and contended inter alia that the 


lawful origin, it 1s necessary to establish that there’ plaintifis had not acquired any right either 
was no legal bur inthe way ofvalid gruntatits. aS an easement. of necessity or by way of 
inception, and that.not only there was a capable custom or implied grant. 


grantor but there was a capable grautee also in T rial Court é : . 
whose favour the grant could have been made. If for The trial Court decreed the suit, holding 


any reason a valid grant could not have been made, that the. plaintifs had acquired a right of 
no presumption of such a grant can arise. Where Pasburag2; on allthe three grounds set out 


1711—99 & 100 
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in the plaint, over plots Nos. 1 and 2 of 
the Commissioner’s map, excluding certain 
portions which were specified in the 
decree. This decree was affirmed on appeal 
though the lower Appellate Court nega- 
tived the claim of the plaintiffs, so far as 


it rested on the ground of its being an. 


easement of necessity. It is against this 
decision that a second appeal -has been 
taken to this Court and Mr. Gunada Charan 
Sen who has appeared in support of the 
appeal has pressed the following points on 
behalf of his clients. It has been contend- 
ed in the first place, that no right of 
pasturage based on custom or otherwise 
could be claimed by the plaintiffs in view 
of the provisions of s. 6, Assam. Land 
and Reyenue Regulation, which prevent the 
_ acquisition of any such rights in the pro- 
. Vincė of Assam. It is next argued that 
=- even if such rights could be acquired -in 
‘law,-there could not be a grant, either 
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claimed by the plaintiffs, do nət come with- 


in ss. .26 ‘and 27, Limitation Act, and it is 


not without doing violence to the language 
that -one can speak of customary rights as 
coming within the provision of -cl. -(b) of 
the section. In our opinion, however, this 
wide interpretation would not be pr per 
having regard tothe scope and object of 
the regulation itself. The regulation does 
not purport to repeal all laws, so far as 
the province of Assam is concerned, under 
which various other kinds of rights over 
property could be acquired, nor does it 
abrogate all customs or customary rights 
as invalid. It is to all intents and pur- 
poses a Revenue Code and it provides for- 
a variety of things including settlement: 
of land revenue, preparation of record of 
rights, registration of transfers, partition 
of estates and the procedure to be followed 
in realising arrears of Revenue. ` Chap- 
ter 2 of the regulation defines in the ‘first 


:yactual or presumed, in favour of an in- 
. déterminate body of persons as the in- 
- habitants of a village. The third conten- 


place the rights of the different classes óf. 
owners of land in the provinces which.- are 
described under three heads as (1) ‘pro-- 


tion is that the custom alleged by the 
plaintiffs and found by the Courts below 


is unreasonable; and lastly it is urged . 


that there has been an irregularity -in. the 
> procedure, which resulted in miscarriage 
of justice inasumch as the notice under 
O. I, r. 8, Civil Procedure Code, was 
actually served in the village, only three 
days before the hearing of the suit com- 
menced, and the villagers in general who 
are bound by the decree had no opportunity 
of coming up and contesting the suit pro- 
perly. As regards the first point, it is not 
disputed that the properties in suit 
are situated in the district of Sylhet, 
where the Assam Land and Revenue 
Regulation is in force. Section 6 of the 
regulation stands as follows: 

“No right of any description shall be deemed to 
have been or shall be acquired by any person over 
.' any land to which this statute applies, except the 
following: (a) right of proprietors. landholders, 
and settlement holders other than landholders, as 
defined in this regulation and other rights acquired 
in manner provided by this regulation ; (b) rights 
legally derived from any rights mentioned in cl. (a): 
- (c) rights acquired under ss. 26 and 27, Limitation 
Act, 1877; (d) rights acquired by any person as 
os under the rent law for the time being in 
0 e 


If this section be taken to lay down 
exhaustively as to-what kinds of rights over 
property one could acquire in the province 
of Assam, and if the acquisition of any 
other kind of right is distinctly prohibited, 
undoubtedly it favours the contention of 
the appellants, for the rights of pasturage 


` 


prietor, (2) landholder, and (3) settlement 
holder, and cls. (b), (c) and (d),.s. 6 of 
the chapter enumerate the other rights over 
land, besides the three mentioned ‘above, 
which are also recognized for purposes of 
this regulation. ee oe ae 

our opinion for purposes of. settle-. 
ment of land revenue, and for exercising 
the powers conferred by the regulation, 
Government would not recognize any 
other pieces of right over land -save and 
except those ‘which are specified-in s. 6. 
But that does not mein that as between 
any . party, these rights could not be: 
acquired under the provision of. laws. 
which are also in force in Assam, or that 
the rights already acquired would’ stand’ 
confiscated. We may take by way. of 
illustration the case.of acquisition or rights. 
over land by adverse- possession. Certainly 
a man could acquire right by adverse pzs- 
session in Assam, and we are unable _ to 
hold that the disseisor gets title deriva. 
tively from the true owner which alone 
could bring him within the purview of: 
cl. (b) of s. 6 Rights of pre-emption on 
the footing of customs have been enforced. 
even among Hindus in the province of. 
Assam, and have been judicially recogniz- 
ed in many cases: vide the case in 
Nabin Chandra Sarma v. Rajani Chandra 
Chakravati (1) although they would not 
come under any of the clauses attached to 


we 250 W N 901; 63 Ind. Cas, 196; A I R 1921 Cal. 
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S. 6. Mr. Sen seems to suggest that all 
these may be said to be derivative rights 
as contemplated by cl. (b). It is difficult, 
as we have said already, to accept this sug- 
gestion, as the plain language of cl. (b) 
would repel such construction. But even 
if this construction is accepted then in the 
present case also, the rights claimed 
by the plaintiffs can be said to-be in a 
sense derived from the proprietcrs or set- 
tlement holders, for a right based ‘on 
custom or presumed grant, is in its ulti- 
mate analysis a right derived from the 
true owner either expressly or from 
acquiescence. We overrule, therefore, the 
first contention of Mr. Sen. 

The second contention of Mr. Sen raises 
an interesting point as to whether the 
rights of pasturage, claimed by a whole 
body of villagers, can be acquired by grant 
either express or presumed. We may say 
at once that the rights claimed by the 
plaintiffs: are certainly not easements ir 
the proper sense of the word. They are 
not privileges attached to individuals in 
respect of their lands. These are rights 
claimed for a fluctuating class of persons 
in respect of a locality. They come under 
the description of the second class of 
Tights intermediate between public and 
private rights, as enunciated in the well- 

own case in Chunilal v. Ram Kissen 
(2) and they attach to certain classes of per- 
sons or portions of the public and have their 
origin ordinarily in custom. But can 
there be a presumption of lost grant in 
‘cases of such rights when long user is 
proved? As the Judicial Committee ex- 
Plained in Muhammad Muzafferal Musavi 
v. Jabeda Khatun (8) the presumption of 
aD Origin in some lawful title to support 
‘possessory rights long and quietly enjoyed, 
where no actual proof of title is forth- 
coming, is not a mere branch of the Law 
of Evidence. It is resorted to- because of 
the failure of actual evidence. -If is not a 
presumption to be capriciously made and 
the Court must be satisfied that such a 
title was in its nature practicable and 
reasonably capable of being presumed 
without doing violence to the probabili- 
‘ties of the case. “It is a principle, which”, 
says Lord Loreburn, L. O. in Harris v. Earl 
of Chesterfield (4). _  & = 

(2) 15 C 460 (F B). | : 

(3) 57I A 125; 123 Ind. Cas, 722; AIR 1939P G 
103; 57 O 1293; Ind. Rul. (1930) PO 210; (930) AL J 
377; 32 Bom. LR 633: fk OL J 315; 58 M LJ 64;310 


W N 462; 32 L W 28 (PO). 
(4) (1911) A L J 623; 80 LJ Oh. 628; 105 L T 453; 


99 8 J 683; 27T L R 548. 
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“is based on good sense. The lapse of time gradu- 
ally effaces records of past transactions and it 
would be intolerable if any body of men should 
be dispogsessed of property which they and their 
predecessors have enjoyed during all human memo- 
ry, merely upon the ground that they cannot show 

ow it was originally acquired. That is the reason 
why the law infers that the original acquisition 
was lawful unless the property claimed is such that 
no such body of men could lawfully acquire it, or 
the facts show that it could not have been acquired 
in the only ways which the law allows,” 


Thus in order that there may be a 
presumption of lawful origin, it is necessary 
to establish that there was no legal bar 
in the way of valid grant at its incep: - 
tion, and that not -only there was a 
capable grantor but there was a capable 
grantee also in whose. favour the grant 
could have been made. If for any reason 
a valid grant could not have been made, 
no presumption’of such a grant can arise. - 
Now it has been held in England, as early 
as in the year 1590, that the inhabitants 
of a village could not eo nomine acquire 
by prescription a right of way, the inhabi- 
tants not being capable grantees: vide 
Fozxall v. Venables (5). In Mounsey v. Ismay 
(6) the citizens of Carlisle for themselves 
and their neighbours claimed a right by 
custom to hold horse races on a certain day 
every year in the land in suit in respect of 
‘which an action for trespass was brought 
by. the -plaintiff. Martin, B. in giving 
j He ORI for the plaintif held inter alia 
that i- ° 
` “Such a right as was set up by the defendants 
could only ‘exist by custom, a grant of such right 
to the freemen of Carlisle, or the citizens of 
‘Carlisle would be void. Such indeterminate 


bodies ‘as the freemen of a city not being them- 
selves &@ corporation are incapable of being 


“grantees.” 


This view was reiterated in Harris v. 
Earl of Chesterfield (4), where the free- 
holders of ‘ five perishes adjoining the river 
-Wye claimed a fishery right with reference 
to a non-tidal portion of the river. The right 
was exercised admittedly for several cen- 
turies openly, uninterruptedly and as of 
right, and the question was whether a pree- 
sumption of lost grant could be made. The 
House of Lords decided by a majority that 
no presumption of lost grant was avail- 
able in the case, inasmuch as the free- 
holders of several parishes who were an 
indefinite and tiuctuating body of persons 
could not be proper grantees in law. Lord 
Ashbourne, whose was one of the dissenting 
judgments, made a suggestion that the 
King might have made a grant to the freee 


(5) (1590) Oro. Eliz. 180. 


(6) O 34 LJ Ex. 52,3 H & O 486; 11 Jur, (N 8) 
141;12 L T (x 8) 27; 13 W R 521, i 
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holders of the area of fishing, in gross, and 


- this may have made them a corporation. 


or the King may have made a grant to-an 
existing. corporation ‘upon trust’ for thé 
free-holder. It was pointed ‘ out’ jon the 
other hand by, Lord Gorell, who ‘sided 
with the majority, that there. was.no-trace 
of any corporation existing at ani tims, 
and, the right was asserted,by individual 
free-Holders ‘as, appurtenant to. their res: 
pective free-holders. There was no foun- 
dation for. the case, that the presumed 
grant from the King would incorporate 
. the free-holders quoad:-the grant. In: this 
Court the. point came up for decision in 
Lutchmeeput- Singh v. Sadaulla Nushyo (7), 

which arose out of .a suit instituted by 
“the plaintiff for Testrainiog the defendants 
from fishing in certain. waters . within 
the ambit of the - plaintiff's. zamindari. 
The defendants contended that they had 
acquired a prescriptive: right of fishing in 
tiie beels under a custom, according to which 
‘all the inhabitants of the zamindari had 
‘the, right of fishing. On the point as to 
whether there could' be a presumed grait 
from long user the-learned J udges observed 
as follows ; 


“Then again. from the length of user it cannot be 
presumed that there was, £ & grant “by the Rovereign 
‘power. ‘lt seems to us that the piesuń tion ot a 
‘grant is' impossible ; because it cannot |! be“shown 
that there was some. ascertained grantee-or’ gran- 
‘tees. The Subordinate Judge was of opinin. ithat 
‘the tenants of the several parganas in whose 
favour the right in question is claimed must. ‘be 
‘considered. to’ constitute‘ a “unit, that: is."to ‘say, he 
considers that they “form a’ corporate body: ‘We 
'fail-to ‘see any tangible’ ground for “the assump- 
tiop.” For instance, it mdy bè“ that such. 4. grant 
may’ be piesumed: ‘in favour ‘of’ a“ Village commi- 
nity, if such community’ be shown - to possess ‘all 
the essentials of a corporate body ; but we do iot 
see any reason suggested by ‘any evidence on the 
record which can support the conclusion that the 
tenants of the different parganas in whose favour 
the right in question is claimed form anything 
like a corporate body,” 


‘This reasoning applies fully tothe facts 
of the present case, and we are of opinion 
that no lost grant could be presumed in 
favour of a fluctuating and unascertained 
body’ of ‘persons who constitute the inhabi- 
tants of a particular village. Our atten- 
„tion has been’ drawn to a. decision Of the 
“Judicial Committee reported in Bholanath 
Nundy v. Midnapur Zemindary Co. (8), 
where the plaintifis claimed a right of 
pasturage over the waste lands of the 
village which belonged to the defendants 
on ground of immemorial user. ‘Their 

(7) 9 © 698; 12 © L R 382. 
py 31 C £03; 31 IA 7358 CWN 425; 8 Sar. li 
ie ) 
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-by the lower 
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Lordships observed in,the course of their 
judgment in, this | case that : 

“On proof’ of ‘the fact of enjoyment from time 
immemorial, there could be no difficulty i in the way. 


of ‘the Court finding a legal: ‘origin for the’ right 
claimed.” 


lt must be remembered, however, that 
there were seven suits commenced. ` by. 
different sets of plaintiffs out of .which 
this, appeal arose, and they were sulkse- 
quently consolidated for -purposes.of hear- 
ing. ‘The right of pasturage was claimed 
as. an easement by each. individual villager 
as appurtenant to his tenancy, and . ‘the 
allegation was that. the plaintiffs and their 
predecessors had been enjoying the xight 
of pasturage over the waste lands of the 
village from time immemorial. :The..trial 
Court held that the right was-established 
under s. 26, Limitation. Act, and their 
Lordships. of the J udicial Com mities 
restored this: judgment with a; direction that 
fhe defendants would be competent to 
improve: these weste. lands; provided:suffi- 
cient lands were left for pasturage: lt.would 
be clear from the. judgment, that this was 
nota right claimed in gross by the villagers 
jn. general respect of a particular locality, 
and as .such,, the observation of their-duord- 
ships do notinany. way:militate against the 
view we have.taken, viz.,.that;there-cauld 
be no, presumption of a lost. grantr “in 
favour of. the inhabitants of a particular 
village. In our opinion. therefore; the 
second. ground. urged: by Mr. Sen.is. sound 
and must prevail. But we cannot, on this 


ground. alone, reverse the decision ofsthe 


Gourt below, inasmuch. as it. has found:in 
favour. of. the plaintiffs on the” ground 
of.custom algo. 

Mr. Sen. attempts to assail .this. finding 
on custom, substantially on the. ground, 
the custom is unreasonable. and 
hence invalid. It may be ‘taken .as-fairly 
settled that, a question as to the -yeasou- 
ableness: or otherwise of a custom: is. a 
question of law and it is open to usin 
second appeal to look into the facts found 
Appellate Court, for the 
purpose of deciding: as- to whether the 
custom alleged is reasonable or not; see the 
case in. Mukshadayini Dassi v. Karnadhar 
Mandal (9). The period for ascer- 
taining as-to whether the custom is: rea- 
sonable or not, is certainly the:period ofits 


inception. Mercer v. Denne (10) at p.. 557* 
oo 19 O W N 1108; 31-Ind. Cag, 702; A I R 1915 Oal, 


“do, (1904) 2, Ch. 534; 74 L J, Oh. 71; 91 L Foki 
A R‘35; 68 J P P 479; 3LG R 38; WT ER 


= *Page of (1904) 20h —[Bdj: o 7 n 
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Mércéry. Denne (11), and Mr. Sen’ has 
cotitended‘before us that the Thak records 
which were prépated between 1860-66 
woüld show ‘that ‘village Kedupur ‘had 400 
bighas of patit land within its ambit, 
which could be used as’ grazing ground, 
dnd jt was most unreasonable for the 
Villagers, who had only 40 cultivators’ 


ámongst them. ‘at the time to invade the ` 


laids of another village for the purpose ot 
éxtending their rights of pasturage. We 
may say in the first place that there is no 
definite ‘finding that the custom originated 
Alas about the time of the preparation of 

e Thak records, and from the evidencé 
discussed in the judgment, of the lower 
Appellate Court, it is more probable.that 
its’ origin was much later. 

In the second, place, we have. looked ‘into 
the;Thak papers ourselves, and | it’ seems to 
us’ that’ the description of the lands and 
the acreage as givén there are palpably 
wrong. In the third place we'do not know 
the nuniber of cattle that’ existed at the 
time of the Thak Survey, and the 400 
bighas ‘of patit land might not have been 
available for pasturage at all. The’ Cony- 
missioner who went into the locality for 
local. jnspection found 730 head of cattle 
in’ the plaintiffs’ ‘village’ and the available 
pasture land was evén less than four hauls. 
‘Ab we' cannot rely on the Thak records, 
the materials, that’ we have ‘actually gots 
lead’ to the only inference, that the custom 
alleged by the plaintiff is under the 
citéumstances of the case perfectly, reason- 
able. This contention of Mr. Sen, there- 
fore, would’ fail. The last ground urged by 

r. Sen rélates tothe irregularity in the 
service of notice under O. I, r. 8; Civil 
‘Procedure Code. It is not disputed that the 
notiée was actually served in the village on 
May 8, 1933, and the hearing of the suit 
comimenced on May 11 following. The 
time certainly was very short. But as 
the lower Appellate Court has’ pointed out, 
the hearing continued for two months, 
and the judgment was actually delivered 
on, J uly 19, 1933. All the villagers knew 
of the progress of the suit, and they had 
ample , opportunities of coming up and 
defending it if they' were so minded. As 
‘there was no prejudice, we are not prepar- 
éd'to send’ the cas back on-° this’ ground 
alorie. The result is that’ although” we do 
ot agtee with all the ‘findings. of the lower 
Appellate Court, ‘ we affirm the decree’ on 
the ground that the ‘plaintiffs ‘have’ estab- 


a gos On. 898° 74°L y Ch. 723,93 G 7 419; 
54 W R 303; 21 T L R 760; SLG R1393, 
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lished ‘a right of pasturage by custom over 
the lands specified | in the decree of the 
trial Court. The appeal i is thns dismissed. 
No order. as to costs in this Court. 

'M. C. Ghose, J.—I agree. 

N “Appeal dismissed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1494 of 1935 
April 8, 1937 
Harretas, J. 

SHEO ‘PRASAD SINGH—DEFENDANT— 
APPELLANT 
VETSUS 


RAM KHELAWAN SINGH AND oTHERS— 


_ PLaIntirr3— RESPONDENTS 

Specific Relief Act (Iof 1877),s, 42—Nezxt rever- 
sioner having 34 years still to redeem mortgage-exe- 
cuted by Ap fee of ‘last ‘male-holder by tendering 
money—Moritgagee denying his title and claiming 
himself tobe next reversioner — Whether can bring 
‘suit for declaration of his right to redeem without 
asking‘ for redemption. 

Where a next reversioner has still some 34 years to 
redeem the mortgage executed by the widow ofthe 
last male-holder but the mortgagee denies his title to 
redeém and sets up his own title as anext reversioner 
and there is a danger that due to lapse of time reliable 
evidence might disappear, it is open’ to the reversion- 
er to bring asuitfor @ mere declaration against the 
mortgagee that he:,has a right to redeem without 
asking for’ redemption. 

[Case-law discussed.) 

8.0. A. ‘from the decision of the Sub- 
Judge, Jaunpur, dated March 27, 1935. 

Mr. A. P. Pandey, for the Ap pellant. 

Mr. Shiva Prasad Sinha, for the Respon- 
dents. 


Judgment --This is a defendant's appeal 
against concurrent decrees of the lower 


. Goürts passed i in favour of the plaintiff in 


a suit for a declaration. The plaintiffs 
‘brought‘this suit for a declaration that they 
were entitled to redeem a certain mortgage, 
dated September 3, 1907, which had been 
executed by one Musammat Manki in favour 
‘of defendants Nos. L and 2 or their pre- 
decassors. 

According’ to the plaintiffs, the last male 
holder of the property was one Harnandan 
who died and was.succeeded by his widow 
M usammat Manki who took a Hindu widow's 


estate in the property. On September 3, 


1907, she executed the mortgage to which 
I ‘have referred which was a usufructuary 
mortgage which could be redeemed at any 
time, ‘within a period of #0 years. On Sep- 
tember 14, 1929, Musammat Manki died and 
according: to the plaintiffs they were entitled 
to the estate of Harnandan as being the 


- 
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next reversioners. The defendants who 
were the mortgagees denied that the plain- 
tiffs were the next reversioners of the 
estate of Harnandan deceased and claimed 
themselves to be the next reversioners. It 
is, therefore, obvious that the plaintiffs’ right 
to redeem the mortgage executed by Musam- 
mat Manki was denied by the mortgagees 
because they alleged that the plaintiffs were 
not interested in any way in the mortgage 
and consequently could not possibly have 
a Tight to redeem the same. In these cir- 
_ cumstances the plaintifs brought the 
present suit claiming a .declaration that 
they were entitled to redeem the mortgage 
in question. It is to be observed that they 
did not claim to redeem the mortgage and 
the suit was not framed. as a- redemption 
suit. i l 

The defendants raised two defences. In 
the first place they denied that the plaintiffs 
were the next reversioners of Harnandan 
. deceased, but both the lower Courts have 
„found against them upon this issue, and 
the finding that the plaintiffs were the 
next reversioners of Harnandan Prasad, 
deceased, is no longer challenged before 
me. In the second place, the defendants 
pleaded that this suit was barred by reason 
of s. 42, Specific Relief Act. Both the lower 
Courts held that the suit was not so barred 
and gave the plaintiffs the declaration asked 
for. In this second appeal the only point 
which has been urged on behalf of the 
appellant ‘is that the lower Courts were 
wrong in holding that the suit was not 
barred by reason ofs. 42, Specific Relief 
Act. Section 42, Specific Relief Act, is in 
these terms: l 

“Any person entitled to any legal character; or 
to any right as to any property, may inetitute a suit 
against any person denying, or interested todeny, his 
title to such character or right, and the Court may 
in its discretion make therein a declaration that he 


is soentitled, and the plaintiff need not in such suit 
ask for any further relief.” 

There is, however, a proviso to this section 
which is in the following terms :— 

“Provided that no Court shall make any such 
declaration where the plaintiff, being able to seek 
further relief than a mere declaration of title, omits 
to do s0.” | 

It is contended on behalf of the appellant 
that the plaintiffs-respondents were in this 
case ina position to seek further relief than 


a mere declaration and had omitted todo. 


so. According to the appellant the plain- 
tiffs Should have asked not only for a dec- 
laration that they were entitled to redeem 
but should have asked for redemption of 
the mortgaged property. On the other 
hand it is contended by the plaintiff-res- 


~ 
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‘pondents that they were not bound to ask 


for redemption because the law gave them 
a period of 60 years from the date of the 
mortgage in which to redeem and only 
about 26 years had passed since the mort-. 
gage had been executed. The particular. 
point before me has been befora the Courts 
of India on many occasions and in my view; 
Iam bound by authority of this Court to 
hold that the plaintifis-respondents were 
entitled to bring a suit for a declaration 
simpliciter. In Bujhawan v. Nanhaw (1), 
a Bench of this Court held that in a case 
where the mortgagees were denying the 
mortgagor's title, the mortgagor was entitled 
to. bring proceedings claiming a declar- 
ation that, the defendants were in possession 
of the land as mortgagees. In that case 
it was open to the plaintiff to ask for re- 
demption but that he did not do, yet this 
Court held that a suit for a declaration 
only was maintainable and was rightly. 
decreed. This case was followed in another 
Bench case in Ram Charan v. Durga Prasad 
(2). In that case also othe Court gave 
mortgagors a declaration though they 
could have also claimed redemption of the 
property. l ` 

In Nathu Singh v. Gumani Singh (8), a 
Bench of this Court again gave plaintiffs a 
declaration of their rights as mortgagors 
ina case where they could have claimed 
redemption but had not done so. The last- 
Bench case of this Court is the case in 
Gajadhar Singh v. Hari Singh (4), in which 
it was laid down that where the plaintiff 
had 60 years from the time of the mortgage 
to redeem the property by tendering the 
mortgage money, and where long before 
the expiry of that period it turned out that 
the defendants were denying the litle of 
the mortgagor and were casting a cloud on 
his titleand there was a danger that by 
lapse of time reliable evidence might 
disappear, it was open to the plaintiff to 
bring a suit for a mere declaration even 
though he was not prepared to pay the 
mortgage money at that time. In this 
case the case of Nathu Singh v. Gumani 
Singh (3), to which I have referred was 
expressly approved of and followed. 

On the other hand, cases have been 
cited to me by Counsel for the appellant 
in which it has been held that in circum- 
stances similar to the present a claim for 
a declaration simpliciter should have been 

(1) A W N 1882, 73. 

2) A WN 1884, 78. - 

3 18 A 320; A W N 1896, 86 


4) 23 A L J291; 87 Ind, Gas. 647; AIR1925 All. 
421; 47 A 436.” - $ 
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dismissed. In Lekhraj v. Abdul Ghafur 
Khan, (5), it was held that a suit. by a 
mortgagee.for a declaration that he was 
entitled to.recover a sum by enforcement 
of a mortgage was not sustainable by 
reason of s. 42, Specific Relief Act. It was 
held that if the plaintiff was entitled to 
the declaration asked for, he was also iu a 
position to claim further relief, viz, a 
decree for sale in pursuance of his mortgage 
and ashe had omitted to claim a decree 
for sale the suit failed. It is to be observed 
that. Edge, C. J., who was a party to this 
decision, was also a party to the case in 
Nathu Singh v. Gumani Singh (3), to which 
I haye referred, where it was expressly 
held that a mortgagor could bring a suit 
for a declaration only, though he could also 
have brought proceedings for redemption 
of the mortgage. In my judgment the case 
of Lekhraj v. Abdul.Ghafur Khan (5), can 
be distinguished from the cases to which I 
have referred on the broad ground that it 
18 nota case of a claim by a mortgagor at 
all. . There is, it is aruged, little difference 
Im principle between the two cases, but I 
am bound to follow the decisions of this 
Court and to hold that there is a difference 
between the position of a mortgagor and a 
mortgagee particularly when I find that 
that difference had been recognized by 
the then. Chief Juatice who decided both 
the cases in Nathu Singh v. Gumani Singh 
(3) and Lekhraj v. Abdul Ghafur Khan (5). 

In Zorawar Singh v. Dip Chand (6), 
Dalal, J., sitting alone appeared to have 
some doubts concerning the correctness 
of the earlier decisions of this Court. In 
my judgment I am not allowed to have 
such doubts because these cases are clearly 
binding upon me and I cannot give any 
weight to the criticisms of those judgments 


by Dalal, J. The case which he was called: 


upon to decide was different from the 
Present one and the actul decision in that 
case does not really affect the present case at 
all. Tne:case in Hazari Lal v. Ambika Gir 
(7), is a case directly in favour of the present 
appellant, but having regard to the cases 
of this Court I am unable to follow this 
Patna decision, In my j udgment, there is 
a clear conflict between the authorities of 
this Coutt and the case of the Patna Court 
and that being so, the view taken in this 
Oourt must bind me. In Abdul Rahman v. 


(5) A W N 1894, 205, 


(6) A TR 1929 All, 331: 


(7) 3 Pat, 67; 79 Ind, l 
PLT O 7” oas 5; A I R 1924 Pat. 101; 5 
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Crisp & Co. (8), the view of the Patna 
Court was followed, and the view of this 
Court expressed in Gajadhar Singh v. Hart 
Singh (4), was dissented from. Again 
all I need say is that I am bound by the 
decisions of this Court and therefore cannot 
follow this Rangoon decision. 

In the case before me the title of the 
mortgagor was, in my view, clvarly denied. 
The defendants so far from admitting 
that the plaintifis were the next rever- 
sioners of Harnandan, deceased, claimed 
to be such reversioners themselves and thus 
claimed to be both mortgagees and mort- 
gagors. That was a clear denial of the 
plaintiff's right to redeem this mortgage 
and such denial was made when the plaine- 
tiffs still had some 34 years or so to 
redeem the mortgage. Had they not brought 
this suit for a declaration, difficulties of 
proof might have arisen later. To succeed 
they were bound to show that they were 
the next reversioners of Harnandan deceas- 
ed and there can be no question that they 
were in a very much better position to 
show that immediately on the death of 
Musammat Manki than 20 or 30 years later. 
In my view this case is completely covered 
by the reasoning in the judgment of 
Sulaiman, J. in Gajadhar Singh v. Hari 
Singh (4). For the reasons which I have 
given, I hold that the plaintiffs were entitled 
to bring this suit for a declaration merely, 
and, therefore, the decree of the lower 
Appellate Court must be affirmed. The 
result, therefore is, that this appeal is dis- 
missed with costs. There is a considerable 
conflict of authority upon this question and 
I therefore give leave to appeal under the 
Letters Petent. 

D. Appeal dismissed. 

(8) AI R 1928 Rang. 131; 115 Ind. Cas. 911; Ind. Rul. 
(1929) Rang. 143. 





LAHORE HIGH COURT. 
Criminal Miscellaneous Application No. 328 
_ of 1936 
January 12, 1937 
ABDUL RASHID, J. 
ALLAH BAKHSHAND ANOTHER 
PETITIONERS 
versus 
EMP EROR —RESPONDENT. 

Criminal Procedure Oode (Act V of 1898), 3. 526 — 
Conviction under s. 360, Penal Code—On appeal, case 
remanded holding that there was prima facie case 
either under s. 366 or s. 366-A—Re-irial and conviction 
—Appeal before same Appellate Court—Appeal held 
should be transferred in interest of justice. 

Where an Appellate Court sets aside the conviction 
under s. 366, Penal Oode, and remanda,the case for 
yo-trial holding that there is a prima facie cage 
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under s. 360 or s. 366-A, andona conviction after 
the remand the accused files an appeal before the 
same Appellate Court, his application for transfer 
of the appeal ‘to another Court is justified and in the 
interest of justice it should be allowed, 


Cr. Mis. A. for the transfer of the appeal 
pending before the Sessions Judge, Gurgaon, 
to some other Court, 

Mr. Mohammad Amin, for the Petitioners. 

Order.—The petitioners Allah Bakhsh 
and Khacheru were'convicted by S. Gurdial 
Singh, Magistrate, First Class, Gurgaon, 
on January 18, 1936, under s. 363, Indian 
Penal Code, and were each sentenced 
to two years’ rigorous imprisonment. They 
preferred an appeal in the Court of the 
learned Sessions Judge, Hissar, at Gurgaon. 
Tke learned Sessions Judge set aside the 
conviction, and remanded the case to the 
Magistrate on the:ground that the accused 
persons ought tohave been charged under 
s. 366, or 366-A, Indian Penal Code. The 
petitioners were subsequently tried by Mr. 
.. Budhwar, Sub-Divisional Officer, and'sen- 
tenced to three years’ rigorous imprison- 
ment each: under s. 366-A, Indian Penal 
Code, on September 9, 1936. Against their 
conviction and sentences the petitioner have 
preferred an appealto the Sessions Judge, 
Hissar. The petitioners have also preferred 
an application to this Court under s. 526, 
Criminal Procedure Code, praying that 
their appeal be transferred’ for disposal 
from the Court of the Sessions J udge, 
Hissar, to the Court of some other Sessions 
Judge. In his order, dated February 25, 
1936, the learned Sessions Judge, Hissar, 
has held that there was a prima- facie 
case against the petitioners under s. 366 or 
366-A, Indian Penal Code. In ‘these 
circumstances it is expedient,-in the inter- 
ests of justice, thatthe appeal preferred ‘by 
the- petitioners be heard by some -Court 
other than the Court of the Sessions J udge 
Hissar. Notice of the application of transfer 
preferred by the petitioners to this Court 
was sent to the District Magistrate, Hissar 
He sent it for report tothe learned Sessions 
Judge. The learned Sessions Judge is him- 
self of the opinion that the appeal should 
be transferred. For the reasons given above 
I withdraw this appeal (Allah Bukhsh and 
Khacheru v. The Croun) from the Court of 
the Sessions Judge, Hissar, and transfer it 
to the Court of the Sessions J udge, Delhi 
for disposal. ao 


D Application allowed. ; 
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ALLAHABAD HIGH COURT 
First Civil Appeal No, 575 of 1933 
April 13, 1937 
THOM AND [IQBAL Å HMAD, JJ. 
Musammat SAHODRA—DEFENDANT— 
APPELLANT 
VETSUS : 
RAM BABU —Ptatntire—ResPonpENT 
: Hindu Law—Succession—Bandhus—Preference of 
whole blood to half blood—Hindu Law of Inkerit- 
ance (Amendment) Act (II of 1929), s. 2—" Sister's 
son”, whether include son of half-sister. 
' Amongst sapindas ofthe same degree of descent 
from the common ancestor, a sapinda of the - whole 
blood ıs a preferential heir to a sapinda of the half 
blood and thisrule js also applicable to bandhus. 
It would be repugnant tothe ordinary canons of 


` construction to givea wider meaning tothe words 


used in the section than those words ordinarily bear. 
The words “ sister's son” ins. 2, Hindu Law of In- 
heritance (Amendment) Act, mean only the son ofa 
sister of the full blood and do not includetheson of a 
half-sister. Ram Adhar v. Sudesra (1)and Kabootra v, 
Ram Padarath (2), relied on. 


F. C. A.. from the decision of the Sub- 
Judge, Mutra,.dated. September 13, 1933. - 

Messrs. S- N. Sen, Shiva Prasad Sinha 
and: Gopi Nath Kunzru, for the Appellant. 

Messrs. S. K. Dar, G. Agarwala and 
Kartar Narain Agarwala, for the Respon- 
dent. : . 
. Judgment.—The question of law that 
arises for consideration: in the present 
appeal is whether the words “sister's-son” 
in s: 2, Hindu Law of Inheritance (Amend- 
ment) Act (Act If of 1929), include the son 
of.ahalf:sister. Section 2 of.the said Act 
runs as: follows : E. $ 
. “A son's daughter, daughter's daughter, sister and 
sister's son shail, in the order so specified, be 
entitled to rank in the order of succession next after 
a father's father and before a father’s brother.” 


“Provided that a sister's son shall not include a son 
adopted after the sister's death.” 


There is no dispute about the facts which 
would be clear by a reference to the 
following pedigree : 


RAM BAKSH 
| 
Tika Ram Bhikari Das 
Ram Babu | 
(Plaintiff-Respondent) 


Ganga Devi Gur Dayal Shiama 


Sahodra ‘Krishna Murari. 


Defendant-Appellant 
Dhanpat. 


Gur Dayal was at one time owner of the 
property in dispute in the present. litigation. 
anga Devi, his first wife, pre deceased him 
leaving‘a daughter Sahodra. Gur Dayal. died 
in the year 1923 leaving Shiama, his widow 
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Krishna ‘Murari, his son,- and Musammat 
Sahodra, his daughter. Krishna Murari 
succeeded to the property left by Gur Dayal. 
Krishna Murari died in the year 1925 and 
then Shiama, his mother, succeeded him by 
tight of inheritance. Shiama died in May 
1932. Within three months of the death of 
Shiama, Sahodra gave birth to’a son who 
was named Dhanpat. Dhanpat was, there- 
fore, the step sister's son of Krishna Murari 
and - was conceived at the time when 
succession opened on the death of Musammat 
Shiama. Dhanpat died during the pendency 
of the present appeal and if, on the death 
of Shiama, Dhanpat was entiled to: the 
properties in dispute by right of inheritance, 
Musammat Sahodra on his death is entitled 
to: succeed as his mother. Ram. Babu, 
plaintiff, is Krishna Murari’s father's uncle’s 
son.’ In short, when the succession opened 
on’ Shiama'’s’death there were the following 
two claimants: (1) father’s uncle’s son, 
and (2) half-sister's son, and: the’ question 
is: whether the latter is entitled to succeed 
in preference to the former. 


But for the aforesaid Amending Aci of 
1929, there could be no question thatthe 
father’s uncle's: son who is a sapinda had 
a preferential right to succeed as against 
the -half-sister’s son. whois a bandhu. After 
the passing of the said Act, however a 
sister's son- inherits with gotraja sapindas 
and succeeds next after the sister and has 
preference in the order of succession 
amongst sapindas over father’s paternal 
uncle's son. It follows that if the words 
“sister's son” in s. 2, Amending Act, include 
avhalf sister’s-son, Dhanpat was,;on Shaima's 
death, ‘entitled to succeed in preference to 
Ram Babu. It is well settled that amongst 
sapindas of the same degree of descent 
from the common ancestor a sapinida of the 
whole blood is a preferential heir to a 
sapinda of the half blood and this rule is 
also applicable to bandhus. In cther words, 
amongst bandhus when we have two 
vlaimants.of the same or equal degree, one 
of whsm is of the whole blood and the other 
of half blood, the former: is a preferential 
heir.. It follows that before the passing of 
the Amending Act, a full sister’s son-was 
entitled to succeed in preference to a half- 
sister's son. ‘The question then arises 
whether by s. 2, Amending Act, the Legis- 
lature intended not only to place.a tull 
gister’s son higher up in the order of succes- 
sion as against some remote sapindas but 
also to nullify the preferential position of 
a sister's: son- as, againat.a half-sister's son 
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and pul both in the category of heirs of 
equal degree. 

It was printed cut by this Court in the 
Full Bench case in Ram Adhar v. Sudesra 
(1) that.the word ‘‘sister” in the English 
lauguage, ordinarly means a sister of the 
full blood!and it was held in that cise that 
the word “sister” in s.2, Amending Act, 
does not include a half-sister either con- 
sanguine or- uterine. To the same effect is 
the decision of the Oudh Chief Court in 
Kabootra v. Ram Padarath (2). It follows 
from these decisions that the words “sister's 
son” have reference only to a son of a sister 
of the full blood and do not embrace the 
son’ of a half-sister. Apart from: this there 
is no.reason to suppose that the Legislature 
not only intended to: put a sister's son 
higher up in the order of succession but 
also’ intended to abrogate the provisions of 
Hindu Law.as ‘regards the preference that a 
son of-a sister of the whole blood has in the 
line of:sucdession over a sister of the half 
blood: By'the Amending Act modifications 
Have. been introduced in the line of succes- 
sions ordained by Hindu Law and the Act 
must, therefore, be strictly construed. In 
other words only such departures from the 
line of succession recognized by Hindu 
Law as have been clearly and specifically 
set forth in the section are permissible, and 
it would be repugnant to the ordinary 


-canons of construction to give a wider 


meaning to the words used in the section 
than those words ordinarly hear. The words 
“sister's son” ordinarily connote the son of 
a ‘full sister and- there is no reason to 


suppose that the Legislature intended to 


use those words in a loose sense. We, 
therefore, hold that the words “sister's son” 
in s. 2, Hindu’ Law of Inheritance (Amend- 
ment) Act, mean only the son of a sister 
of the full blood and do not include the son 
of a half sister. Ram Babu was, therefore, 
entitled to succeed on the death of Musam- 
mat Shaima. The appeal must according- 
ly fail and is dismissed with costs. 

D. Appeal dismissed. 

(L) 55A 125; 145 Ind. Cas. 529; AIR 1933 All, 
491; (1933) A LJ 680; 6R A 117 (F. B.). 

(2) 11 Luck. 148; 155 Ind. Oas. 94; A I R 1935 
ore (1935) O W N 545; 7 RO 553; 1935 OL R 


794° j 


RANGOON HIGH COURT 
Special Second Civil Appeal No. 173 of 1936 
March 3,1937 
MosBLy; J. 

U PAW AND ANOTHER—APPELLANTS 

VETSUS , 
MA YAY AND oTaERs—ReESPONDENTS . 

Upper Burma Ruby Regulation (XII of 1887), ss. 4, 
5—Rules framed under s. 4, r. 17—Jurisdiction of 
Civil Court, if ousted-S. 4 or 5, if provides for 
forum*to decide disputes between licensees—Civil 
Court, if can try such disputes, 

There is nothing inthe body ofthe Upper Burma 
Ruby Regulation or Act by which the jurisdiction of 
a Civil Court is ousted. The ordinary rule, of course, 
is that Civil Courts are prima facie entitled to 
determine all civil matters. Maung Ba Lat v. Kem- 
mendine Thathanahita Co-operative Society, Ltd. (1) 
and U Pyinnya v.U Otama (2), referred to. 

There is nothing in s. 4 or s 5, Upper Burma 
“Ruby Regulation, which provides for the forum 
before which disputes between .licensees are 
to be settled. Nor can it be said that such a 
matter comes within the “rules for securing the 
fulfilment of the condition of the license.” Sec- 
tion 5 (1) (j), of course, is subject to the rule of 
ejusdem generis, and cannot empower the Local Gov- 
ernment to frame arule providing for settlement of 
disputes. Rule 17 framed under s. 4 cannot oust the 
jurisdiction of the Civil Court which has jurisdiction 
to try disputes between licensees. 


8. S. C. A. against the decree of the Dis- 
trict Gourt, Shwebo, in Civil Appeal No. 12 
of 1935. 

Mr. K. C. Sanyal, for the Appellants, 

Mr. J. R. Chowdhury, for the Respond- 


ents. 


Judgment.—This is an appeal against 
the decree of the District Court, Shwebo, 
holding that the Civil Court had no juris- 
diction to decide a dispute arising over 
the possession of a stone in the Mogok stone 
tract and dismissing the plaintiffs suit. 
The trial Court decided that it had jurisdic- 
tion totry the suit, and gave the plaintiff 
a decree. The suit was filed by one U Paw, 
a native miner, and another against the 
native miner of an adjacent mine, Ma Yay. 
The real question indispute was whether 
the stone in question was found in the area 
covered by the plaintiffs’ license or in that 
covered by the defendants’ license. Certain 
other defendants, who financed the first 
defendant, were added, as they were in 
possession of the stone. I can see no reason 
for the second plaintiff, who was an origi- 
nal party to the suit, remaining as a 
party. He was merely the financier of 
the plaintiff. Both the 2nd plaintiff 
and the six defendants who were subse- 
quently added were Chinamen and not 
native miners. The mining law in force in 
the stone tract is the Upper Burma Ruby 
Regulation XII of 1887. Under s. 3 of the 
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Regulation, no one shall dig or raise any 
precious stone in a stone tract, except as 
provided by rules under the Regulation. 
Section 4 (1), lays down that the Local Gov- 
ernment may make rules consistent with 
the Regulation to permit on such conditions 
and in consideration of such payments, if 
any, as it thinks fit, and to regulate the fol- 
lowing matters : 

“a. (b) the digging for or raising of precious 
stones ing stone tract; (d) the possession of preci- 
ous stones in astone tract .....” 

Section 4 (2), is to the effect that the - 
Local Government may amend, add to or 
cancel any rule made under this section. 
Section 5, says that rules under s. 4, may 
provide for the following among other mat- 
1ers : 

“{a) the grant of licenses.../e) the power which 
may beexercised for the purpose of enforcing any, 
provision of this Regulation, or the rules for secur- 
ing the fulfilment of any condition of a license, and 
the authority by which those powers may be exer- 
cised :(j) any other matter for which...it is neces- 
sary to make rules.” ° 


The rule now in question is a rule issued 
in 1928, r. 17, in Corrigenda Pamphlet No, 1 
as amended by Pamphlet No 2, item No. 7 
printed in the Upper Burma Ruby Regula- 
tion Manual. The previnus-rule "No 2+ was 
tothe effect that all disputes arising bet- 
ween the Company (Burma Ruby Mines, 
Limited) and native miners as to sites or 
other matters shall be referred to the Sub- 
Divisional Officer for decision. A ‘native 
miner’ is defined in s. 2, subss. (3), of the 
Regulation, and means a person who is 
born and has: habitually resided in a stone 
tract since 1882. The new rule, No. 17, 
reads as follows: | i 

“AJl disputes arising between nativa miners as 


to sites or other matters shall be decided by the 
Inspector of Mines.” - l 


The main questionin this appeal is whe- 
ther the Loca! Government had power under 
the Act to frame such a rule, assuming 
that the rule not merely determines the 
Officer who isto decide disputes, but gives 
exclusive jurisdiction to that officer and oust 
the jurisdiction of the Civil Courts I may 
here briefly dispose of one suggestion for 
the appellant, which is that as some of the 
parties on both sides are not native miners, 
therefore, the case is carried out of the 
ambit ofthe rule. In my opinion, there is 
nothing in this objection, for the question 
as to ownership of the stone depends on 
the question in the mine of which native 
miner the stone was found, and ifr. 17, has 
been validly enacted that issue at least 
will have to be decided by the officer, and 
the Oivil Court will have tọ refer it to that 
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officer and abide by his decision. There is 
nothing inthe body of the Regulation or 
Act by which the jurisdiction of a Civil 
Oourt is ousted. The ordinary rule, of 
course, is that Oivil Courts are prima facie 
entitled to determine all civil matters: 
Maung Ba Latv. Kemmendine Thathanahita 
Co-operative Society, Ltd. (1), at p. 133%, or 
as it was putin U Pyinnya v.U Ottama (2): 

“The Civil Courts alone are vested with jurisdic- 
tion to determine disputes respecting civil rights, 
unless their jurisdiction is abrogated by a statutory 
enactment passed by an authority duly constituted 
in that behalf,” 

For illustrations of legislation ousting the 
jurisdiction of a Civil Court, s. 67, Income 
Tax Act, s. 49, Co-operative Societies Act, 
| 5. 58, Upper Burma Land Revenue Act, 
and s. 56, Lower Burma Land Revenue 
Act, may be cited. It is contended for the 
respondents in this case that r. 17, gives 
exclusive jurisdiction to the Inspector of 
Mines, and was intra vires, because the 
Local Government had power to make rules 
regulating the digging for precious stones 
and the grant of licenses for the purpose, 
that licenses are granted by boundaries 
where possible, and by specified areas where 
boundaries cannot be given, and that the 
power of regulation includes the power to 
determine any disputes asto the bounda- 
ries of the area for which the license is 
given. Section 4 (1) (b), admittedly gives 
power to the Local Government to rcgulate 
the digging for precious stones, that is to 
say, the persons to whom licenses may be 
' granted, and the conditions, number of 
workmen, fees, ete. The ordinary form of 
license is given at p. 16 of the Manual. I 


need only remark that it contains an omnie- 


bus clause No. 10, that a licensee shall 
obseve all rules framed under the Regula- 
tion. There is nothing in s. 4, or s. 5, which 
provides for the forum, before which dis- 
putes between licensees are to be settled. Sec- 
tion 5 (1) (e), which allows rules to be framed 
to provide for the power which may be ex- 
ercised for enforcingany provision of this 
Regulation, cannot he in point here, for as 
I have said, there is nothing in the body 
of the Act which applies to disputes, or 
which provides the forum for settlement of 
these disputes. Nor can it be said that 
such a matter comes within the “rules for 
securing the fulfilment of the condition of 
the license,” Section 5 (1) (j), of course, is 


(1) 11 R 125; 149 Ind. Cas. 120; A I R1933 Rang. 
124; 6 R Rang. 287. 

{2) 13 R 648; 158 Ind. Cas. 865; A I R 1935 Rang. 
376; 8 R Rang. 227 (E B). 
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subject to the rule of ejusdem generis, and 
cannot empower the Local Government to 
frame a rule providing for settlement of 
disputes. In my opinion, therefore, r. 17, 
cannot oust the jurisdiction of the Civil 
Court, and the Oivil Court had jurisdiction 
to try the matter in dispute between these 
parties. The decree of the District Court 
will, therefore, be set aside with costs; Ad- 
vocate's fee three gold mohurs and the suit 
remanded to the District Oourt for disposal 
of the appeal before it on the merits. The 
appellant is entitled to refund of the court- 
fe in this Court under s. 13, Oourt Fees 

et. 

N. Case remanded. 


Se 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 207 of 1935 
May 3, 1937 

, HARRIES, J. 
- BAL SINGH—DEFENDANT— APPELLANT 
VETSUS 
NAWAB SINGH AND aNoTHER—PLAINTIFFS 
— RESPONDENTS 

Agra Tenancy Act (III of 1923), 8. 44—Co-sharer 
taking possession of land heldin common—Cultiva- 
tion for five or six years without objection— Posses- 
sion, if asa trespasser—Liability to account for 
rental of such land—S, 44, if applies, 

Where a co-sharer has taken possession of land 
and been permitted to cultivate it for five or six 
years, the inference is irresistible that he wag oc- 
cupying the land and cultivating it with the consent 
of the co-parcenary body and of the lambardar. 
He is not a person who takes or is retaining posses- 
sion of theland in question in contravention of s, 44 
of the Agra Tenancy Act. He can be made to account 
to his other co-sharers for the rental of such land 
but he cannot be treated as trespasser and ejected, 


S. ©. A. from the decision of the District 
J udge, Shahjahanpur, dated November 2, 
1934. 
Mr. Shiva Prasad Sinha, for the Appel- 
lants. 

Mr. L. N. Gupta, for the Respondents. 

Judgment.—This is a defendant's appeal 
against concurrent decrees of the lower 
Courts passed in favour of the plaintiffs. 
The plaintiffs filed a suit under s. 44, 
Agra Tenancy Act, to ejec: the defendant 
from a certain piece of land upon the 
ground that the latter was a mere tres- 
passer and had no right whatsoever to be 
in possession of the land in question. 
Both the lower Courts came to the conclu- 
sion that the defendant was aco-sharer in 
the village to the extent of 1932, but they 
found that as the defendant had not 
obtained the express consent of the lambar- 
dar to assume possession of this land, he 
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could be ejected at the suit of the plaintiffs. 
A preliminary objection’ was’ taken on 


behalf of the plaintiffs respondents that no 


appeal Jay to this Court as no question cf 
proprietary right arose in the case and there- 
fore tLe appeal should have been preferred 
in the Court of the Commissioner, I have 
been,referred to the pleadings and itis 
clear that the defendant claimed title to the 
- land in question by adverse possession as 
-gamindar and therefore there was obvious- 
. ly a question of proprietary right in issue in 
the case. Counsel for the respondents after 
having seen the pleadings very properly did 
not press this objection. 
It is contended on behalf of the appellant 
that the decree of the Court below cannot 
possibly stand in face of the findings. 
There being a question of proprietary 
right involved in this case, the Revenue 
Court framed an.issue and sent it for de- 
termination by’ competent Civil) Oourt. 
That Courtheld thatthe defendant wasa 
co-sharer with 1932 share in the village and 
that fnding was accepied by the Revenue 
Court. The lower Apyellate Court has also 
found as a fact that tle defendant had 
Deën in peaceful possession of the land’ in 
question for 5 or6 years and that during 
‘that time no- one had objected. In other 
words this ‘is'a case of a co-sharer'taking 
‘possession of land notin the possession of 
-other co-sharers and:cultivating it without 
-any objection from the lamibardar or the 
general body of co-sharers for a number of 
years. | 
In Midnapir Zamindari Co,. Ltd.: v. 
‘Naresh Narayan’ Roy (1), their -Lordships 
of the Privy Council’ laid down that where 
. lands in India are held in common by co» 
sharers, each co-sharer is entitled to culti- 
vate in his own interests in a proper and 
husbandlike manner any part of lands 
which is not being cultivated by another 
of his co-sharers, but he is liable to pay 
to his co-sharers compensation in respect 
of such exclusive use of the anas. Such 
an exclusive use of lands keld in common 
‘bya co-sharer isnot an ouster of his co- 
sharers from their [proprietary right as co- 
sharers in the lands. When co sharers 
- cannot agree as to how any lands held by 
them in common may be used, the remedy 
cf any co-sharer who objects to the exclu- 
sive use by another co-sharer of lands held 
(1) '23 ALJ 76; 80 Ind. Cas. 827; ATR 1924 PO 
144; 51 I A 293; 51 O 631; 26 Bom. L R651; 47 M-‘L 
J 23,35 MLT 169: (1924) M W N 723; 290 WaN 


ys 


oe 3 Pat, L R193; 6 PL T 750° 
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in common is to obtain’ å partition of thé’ 
lands. 

In Sarabjit Singh v. Raj Singh Kumar Rat 
(2) a Bench of this Court held that no co-sharer 
who had been in physical or actual posses: 
sion of any part of the joint‘land was liable 
to be ejected by any of'the other co‘sharérs 
except by means ofa partition lawfully ob- 
tained .in a separate proceeding. If these 
cases apply, then itis clear that the defend- 
ant could not be ejected from this land as.he 
had taken peaceful possession of it and 
cultivated it for at least five years if ‘not 
longer without objection from’ anyone. 
Where a co-sharer has taken possession:of 
land and been permitted to cultivate it for 
five or six years, the inference is irresistible 
that he was occupying the land and 
cliltivating it with the ¢oisent of the có- 
parcenary body and of the lanibardar. It 
has been argued, however, on behalf of-the 
respondeiits that this case clearly falls with- 
in s. 44, Agra Tenancy Act. The section 
reads 

“A person takingor retaining’ possession of a -plot 
or plots of land without the consent of:the landholder 
and in contravention of the provisions of this Act, 
shall be liableto ejectment on the ‘suit of the land- 
holder’ and also to pay damages which‘ may’ extend 
to four times the annul rental value at the rates 
applicable to statutory tenants under s. 59.” 

In my view the defendant was nota 
person who took or was retaining possession 
of the land in question in contravention 
of the provisions of the Agra Tenancy Act. 
The cases which I have -cited show that 
he as a co-sharer was entitled to take: 
possession of this land if the other co- 
sharers did not object. There was no 


. objection of any kind and-that being so this 


land became landin his possessionand culti- 
vation in excess of his-share in the village, 
that is, his khudkast land. He can of 
course be made to account to his other 
co-sharers forthe rental of this land, but 
on-the other hand he cannot be treated as 
a. trespasser and ejected. In my judgment 
sbis is mota case which falls within s. 44, 
Agra Tenancy Act, 1926, and that being so 
the claim for ejectment was bound to fail 
and was wrongly decreed by the Court be- 
low. The result therefore is that this appeal 
is allowed and the decrees of the lower 
Courts are set aside and the plaintiff's claim 
is dismissed in its entirety. Leave to ap- 
peal under Letters Patent is granted. 


D. . Appeal allowed. 
(2) 19 A LJ 783x63 Ind. Ogs.. 806; AT R'1922' AN, 
162; 44 A 5; 3 U P LR(A) H6. 2 
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NAGPUR. HIGH-COURT 
Miscellaneous Judicial Case No. 89 of 1935 
November 30, 1936 
Stong, C. J. AND NIYOG, J. 

Tae CENTRAL INDIA SPINNING, - 
WEAVING anno MANUFAOTURING Co., 
Ltp. (EMPRESS MILLS); NAGPUR— 
| APPLIOANTs: 

versus 


| Tan COMMISSIONER or INCOME-TAX, 


| 


C. P. anp-U. P.— Opposire Party 

Income Tax Act (XI of 1922), ss. 66 (2), 33— 
Ex parte application. asking Court to call upon 
Commissioner to-show cause why cage should not 
be stated—Practice in Nagpur High Court—Com- 
missioner under s. 33 refusing to review order of 
Assistant Commissioner—A pplication under s. 66 (2), 
if- competent-—Proviso (1) to ‘s. 66 (2)—Questton of 
law ‘common to. both, Commissioner and Assistant 
Commissioner—When a subject matter of reference. 

It is the practice ofthe Nagpur High Court, and 
was the practice of the Judicial Commissioner's 
Court, when ex parte applications were made to a 
Court asking the Court to call upon the Oommis- 
sioner of Income-tax to show cause why a4 case 
should not be stated, for the Court either to dismiss 
the application; or if it entertained it, to give 
notices to the other side to show cause. 

Where the Commissioner operating under s. 33, 
Income Tax Act, refuses to review the order of the 
Assistant Commissioner, the position of the assesses 
not being altered as a consequence the assessee is 
not prejudiced within the meaning of s. 66 (2), and, 
therefore, au application under s. 66 (2) is not com- 
petent”. Venkatachalam Chettiar v, Commissioner of. 
Income-taz, Madras (1), followed. 

The true intent of the first proviso to the second 
sub-section of s. 66 is that a question of law that is 
common to both the Assistant Oommissioner’s and 
the Commissioner's order is not a proper subject- 
matter of a reference unless the question of law is 
raised on a reference from the. decision of the Assis- 
tant Commissioner. 


_App. for decision of this Court regarding 
points referred to therein (Case No.:i- of 

Mr..4. V.‘Khare, for the Applicants: 

Mr. D. N. Chaudhary, R. B., for the 
Opposite Party. 


Order.—This matter comes before us in 
a somewhat irregular way owing, it would 
seem, to a clerical slip on the part of a 


Reader in the conclusion of the ex parte 


application which was moved on February 
1, 1935, the order upon which was noted in 
the following words: 

“Notice to Commissioner of Income tax fo 
State the case.” It isthe practice of this 
High Court, and was the practice of the 
Judicial Commissioner's Court, when ex 
parte -applications were made to a Court 
asking. the Court to. call upon the Commis- 
sioner of Income-tax to show cause why a 
case should not be stated, for the Court 
either. to dismiss the application, or if it 


entertained it, to give notice tothe other 
side to show cause; and it must be that 
the learnel Judicial Commissioner who 
passed the order in question initiated tnat 
the Commissioner was given nctice to show 
cause. Otherwise the use of the word 
‘notice’ is meaningless. We have accord- 
ingly treated this matter as one arising on 
such notice being given, and have conse- 
quently considered whether this is a case 
in which the Commissioner should be order- 
ed to state a case on a particular point of 
law which had we decided that the Com- 
missioner should be called upon to state a 
case, would then have been argued before, 
us. : ; l , 

The question is covered by the decision 
of a Bench of the Madras High Court in 
Venkatachalam Chettiar v. Commissioner of 
Income tax, Madras (1). It can be stated 
as follows. The scheme of ss. 30, 31, 32, 
33 and 66 of the Indian Income Tax Act 
appears to be as. follows: An assessment 
having been made under s. 30, an appeal 
lies at the instance of the assessee to the 
Assistant Commissioner. The Assistant 
Commissioner having heard the appeal 
according to the provisions of s.31 gave 
his: order as provided by that section, and 
from that order, or from an order passed 
under s. 28, an appeal ‘lies in certain cases, 
and in certain cases only, under the pro- 
visions of s: 32. It is common ground thai 
the present is’ not-such a case, so that the 
matter here in dispute was finally decided 
by -the Assistant Commissioner subject to 
two rights possessed by the assessee: the 
one is under s. 33, the other is under 
s. 66. a 

Section 33 which in terms is a section 
empowering the Commissioner to act suo 
motu 'is in practice a section used by asses- 
sees 28 the foundation for applications to 
be made to the Commissioner to review 
Orders passed by an Assistant Commissioner. 
That practice was pursued here. The same 
arguments were advanced by the assessee 
before the Assistant Commissioner and the 
Commissioner; different reasons were given 
by those two officers for the same conclu- 
sion. The result, therefore, was that the 
review was refused. The result of that 
was that the .assessee was left in the same 
position as he was after the Assistant Oom- 
missionez’s order had been passed save that 
he had no further right to go in review 
to any other authority unless he retains the 

(1) 58 M 367; 156 Ind, Cas, 64; 68 M L J 227; 41L W 


ae A IR 1935 Mad. 372; (1935) M W N 576; 7 RM 
633. 
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right to refer to the High Court under s. 66. 
Section 66 gives him a right to have the 
matter referred to the High Court within 
a given time, where the order that he is 
complaining of is an order of a particular 
kind made unders.33. The words of the 
8. (66) (2) are “an order under s. 33 en- 

ancing an assessment or otherwise pre- 
judicial to him.” In such a case there is 
a power to require a point of law to be 
referred, subject to certain provisos of 
which the material one here is as follows:— 

“Provided that a reference shall lie from an 
order under s. 33 only on a question of law arising 
out of that order itself, and not on a question of law 


arising out of a previous order under s. 3l cor s. 32, 
revised by the order under s. 


Venkatachalam Chettiar v. Commissioner 
of Income-tax, Madras (1) decided that 
where the Commissioner operating under 
s. 33 refuses to review the order of the 
Assistant Commissioner, the position of the 
asseesee not being altered as a consequence 
the assessee is not prejudiced. Bearing in 
mind the fact that the Assistant Commis- 
sioner is the final Court of Appeal in cases 
such as the present, we respectfully agree 
with that conclusion. Further in this case, 
in our opinion, there is another difficulty 
in the assessee’s way, because although the 
Commissioner decided more poiuts of law 
than the Assistant Commissioner decided, 
both decided a coincident point of law, and 
it is common ground that the point being 
decided as it was, it concludes the matter 
against the assessee and the other points 
do not arise. Thus, one has here a deci- 
sion on a question of law that did not merely 
arise out of the order itself but also arose 
out of the previous order. It is true that 
in this case the previous order was not 
revised by the order under s. 33; but our 
present impression is that the true intent 
of the first proviso to the second sub-section 
of s. 65 is that a question of law that is 
common to both the Assistant Commis- 
sioner’s and the Commissioner's order is 
not a proper subject-matter of a reference 
unless the question of law is raised on a 
reference frcm the decision of the Assistant 
Commissioner, which is not the case here. 
However, our attention has been drawn to 
a letter which the assessee received from 
the income-tax authorities which, in our 
opinion, invited some sort of a reference to 
that made in this matter. 

The application is accordingly dismissed 
but we fix the costs at Rs. 50 only. 

D. Application dismissed. 
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MADRAS HIGH COURT . 
Civil Revision Petition No. 36-of pee 
December 7, 1936 
SropakT, J. 
RENGANAYAKI AMMAL—Pzrt TIONER 
VETSUS 
JANAKI AMMAL- RESPONDENT . 

Civil Procedure Code (Act V of 1908), O. I, 7.10, 

s. 115—Order under O. I, r. 10—When can be revised 
oe High Court— Petitioner attaching property of 
family—Suit for maintenance claiming charge on 
property — Petitioner, if can be impleaded in suit. 

An order under O. I,r. 10, Civil Procedure Code, 
can be revised when the Gourt fails to exercise 
a discretion vested in it and when its failure 
is due to error. Where the petitioner has attach-. 
ed all the property of the family and then a suit 
is filed for maintenance claiming a charge on the. 
family property, and the petitioner applies to be. 
added as a party to this suit, the omission to take’ 
into account the fact that the attachment of the 
property by the petitioner subsisted when the suit was 
filed in such an error. Murugappa Chettiar v. D. 
K. 5. Firm (l), dissented from. 


O. R. P. under ss. 115 Act V of 1908 and 107 
of the Government of India Act praying the 
High Court to revise the order of the Court 
of the District Munsif of Villipuram, dated 
December 23, 1935, and made in I. A. No, 
211 of 1935 in O. S. No. 114 of 1935, 


Judgment.—Petitioner sought to be im- 
pleaded in a suit and against the’ order 
refusing her prayer he now files this 
petition, 

Petitioner had a money- decree against 
a joint Hindu family represented by two 
minors. 

In execution she attached al] the. pro- 
perty of the family and was proceeding 
to bring it tosale, when the grandmother 
of the said minors filed the present suit 
for maintenance of Rs. 10 per mensem 
and Rs. 300 arrears. As usual she claimed 
a charge on all the family property, which, 
as I have said at the date of suit, had 
been attached” by the petitioner and was 
about to be brought to sale. 

The guardian of minors averted the Court 
sale by conveying to the petitioner six 
items of the property. Petitioner then ap- 
plied to be brought on the record in the 
Present suit,in order to defend the said 
property which she had purchased from- 
the anticipated charge claimed by the 
plaintiff. The lower Court rejected her 
petition on the ground that-the sale to 
the petitioner was pendente lite. Against 
that order the petitioner has filed -this 
revision petition. I think this petition- 
must succeed. I think the petitioner was 
a proper party to the suit since at the 
time the suit was filed the property which 
the plaintiff in the suit sought to be made 


Semanan 
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the subject of charge was under attach- - 


ment” at the instance of this petitioner and 
it is obviously just and convenient to 
decide in this suit whether the plaintiff's 
right shall override this petitioner’s rights. 

It -is - argued that s. 115 of the Civil 
Procedure Code, cannct be invoked tore- 
vise an order refusing to add a party and 
the ruling in Murugappa Chettiar v L. K.S. 
Firm-1) is invoked in aid of that argument. 
That case was decided on the ground that 
the addition cf a party under O. I,r. 10, 
is ordinarily a matter. within the discre- 
tion of the Court trying the suit and an 
erroneous exercise of discretion in @ 
matter~of procedure should not be regarded 


as something done illegally in the exercise of: 


the Court's jurisdiction. 

This is a case where the trial Court 
thought that the present petitioner was an 
unnecessary party and with all respect to 
the learned Judge who decided the case 
just cited; I think an order under O. I, r. 10, 
can be revised when the Court fails to 
exercise a discretion vested in it and when 
its failure was due to error. Here the 
error is the omission to. take into account 
the fact that the attachment of the pro- 
perty by this petitioner subsisted when 
the suit was filed. 

The petition is allowed with costs both 
here and in the lower Court. 

A.“N. Petition allowed. 

(1) AI R 1926 Mad. 135; 90-Ind. Cas. 721. - 
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- ALLAHABAD HIGH COURT — 
Seccnd Civil Appeal No. 1051 of 1935 
April 1, 1937 
SULAIMAN, ©. J. AND BENNET, J: 
RADHA BALLABHA—PLaINTI#F — _ 
APPELLANT 


es versus 
Bohra MAKHAN LAL—DEFENDANT— 


` RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 64— Decree- 
holder attaching in execution of decree— Other decree- 
holder applying for rateable distribution without 
attachment—Judgment debtor alienating property and 
paying off atiaching decree-holder— Alienation, whe- 
ther “contrary to such attachment’ — Other decree- 
holder, if can question it. 

Where a decree-holder attaches property in execu- 
tion of his decree and another decree-holder applies 
for rateable distribution without attaching the pro- 
perty in execution of his decree and subsequently 
the Judgment-debtor alienates the property and pays 
off the attaching decree-holder, the alienation to 
Satisfy the decree under which the attachment is 
made is not “contrary to sach attachment” within the 
meaning of s. 64, Civil Procedure Code and the other 
decree-holder is not entitled to question the aliena- 
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tion. Mehar Chand v. Jott Prasad (3), followed. 


Ram Chand v. Sher Singh (1) and Dal Chand v¥. Mul 
Chand (2), distinguished. 


S. U. A. from the decision of the Sub- 
Judge, Muttra, dated February 18, 1935. 
Mr. M. L Chaturvedi, for the Appellant. 
Mr. R.C. Ghatak, for the Respondent. 
Judgment.—This is a second appeal by 
the plaintiff against a decree of the lower 
Appellate Court. The plaintiff brought a - 
suit for a declaration that property 
attached in execution of the plaintiff's 
decree against defendant No. 2 was sale- 
able in execution thereof. The facts are as 
follows: The plaintiff Lad a simple money 
decree against defendant No. 2and Ram 
Chandra also hada simple money decree 
2. Ram Chandra 
attached the property of defendant No. 2. 
In January, 1933, the plaintiff made an ap- 
plication for rateable distribution to the 
Court which had passed both these decrees, 
the application being made under s. 73, 
Civil Procedure Code. On April 11, 1933, 
the judgment-debtor, defendant No. 2, 
executed a sale deed of the property in 
question—house property—in favour of de- 
fendant No. l,a stranger, Bohra Makhan 
Lal. In that sale deed there was a provi- 
sion that the vendee should pay off the 
decree of Ram Chandra, and the vendee 
made payment, and on April 19, 1933, Ram 
Chandra applied to the Court under O. XXI, 
r. 2, stating that his decree was satisfied 
and -the attachment on his decree was ac- 


‘cordingly struck off. Prior to this applica- 


tion of April 19, the plaintiff. had made an 
application on April 13, 1933, for attache 
ment of the property in question. But this 
application for attachment was subsequent 
to the sale-deed of April ll, and, therefore, 


does not affect the matter. The argument 


which has been addressed to us is that 
under the provisions of s. 64, Civil Proce- 
dure Code, the alienation by defendant 
2to defendant No. 1 should be con- 
sidered void. Section €4 provides as follows: 
“Where an attachment has been made, any private 
transfer or delivery of the property attached vr of 
any interest therein and any payment to the judg- 
mont debtor of any debt, dividend or other monies 
contrary to such attachment, shall be void as against 

all claims enforceable under the attachment. 
Ezplanation.—For the purposes of this section, 
claims enforceable under any attachment include 

claims for the reteable distribution of assets.” 
the 


The argument is that because 
Explanation states that claims for rateable 
distribution are considered as claims 
enforceable under an attachment, therefore, 
the claim of the plaintiff for rateable dis- 


gdz- Ma B MyA v. Ù Ko Ko Gyr’ (RANG.) 


tribution had the effect of an attachment, 
and as the transfer was made after the 
application for rateable distribution, there- 
fore, the attachment was void. On the 
other hand the argument is that s. 64 
will only apply to make a transfer void if 
the attachment has not been withdrawn as 
it was withdrawn in the present case, and 
further although the Explanation ofs, 64 
does give a certain right to a person, who 
‘has made an application for rateable dis- 
tribution, that right will not cover a case 
like the present where the attachment has 
come to an end. Learned Counsel for the 
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rateable distribution without attaching the , 
property in execution of his decree and sub-- 
sequently the judgment-debtor alienated the, 
property and paid off the attacning decree-, 
holder, the alienation to satisfy the decree , 
under which the attachment was made is”. 
not “contrary to such attachment” within ~ 
the meaning of s. 64,-Civil Procedure Code, . 
and the other decree-holder was not entitled , 
to question the alienation under s. 64,_ 
Civil Procedure Code. The present case is. 
similar ‘and we follow the ruling which we. 


we 


appellant was unable to show any ruling 
which would cover the facts of the present 
case. He referred to Ram Chand v. Sher 
Singh (1). But that was a case where there 
had: been an auction sale of the property in 
question and the decree-holder was a pur- 
chaser at the auction sale, and he filed the 
usual certificate of satisfaction in Court. 
All that was held was that the filing of such 
a, certificate should be taken as similar to 
the coming of assets into the hands of the 
Court under s, 73 and that in those circum- 
stances a person who had already applied 
for rateable distribution had a right to 
rateable distribution from the proceeds of 
the auction sale. Learned Counsel for the 
appellant also referred to Dal Chand v. 
Mul Chand (2) That, however, was a 
different case because in that case the 
property- was also sold by the sale officer, 
and the assets, therefore, came into the 
hands of the Court. On p. 1251* of that 
ruling. there occurs the following passage 
in regard tos. 64, Civil Procedure Code: 
“Now under s. 64, Civil Procedure Code, a- person 
who applies for rateable distriburion is placed on 
the same footing so far as the attachment goes as 
the attaching decree-holder. If, however, the attach- 
ment were to cease, the position of the person who 
had--applied merely for rateable distribution might 


become precarious and he might not be able to 
proceed further to realise the amount.” 

This passage shows that the Court con- 
sidered that where an attachment ceases, 
the ruling would no longer apply. The 
same point has been considered in a ruling 
of a Bench of this Court reported in Mehar 
Chand v. Jott Prasad (3). In that ruling 
it was laid down that where a decree-holder 
attached property in execution of his decree 
and another decree-holder applied for 

(1) (1933) A L J 1102; 147 Ind. Cas, 919; A I R 1933 
All. 666; 6 R A 594, 

(2) (1934) A L J 1251; 150 Ind. Cas. 770, A1 R 1934 
All. 898;7 R A 39 


(3) (1935) A L J 4; 154 Ind, Cas. 350; A I R 1934 
All, 1057; 7 RA 739. 
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have quoted and accordingly we dismiss. 
this second appeal with costs. 


D» , Appeal dismissed. 


_ RANGOON HIGH COURT . EE 
Criminal Revision Application No. 148-B- 
of 1937 
May 4, 1937 -? 
MAOKNEY, J. 
MA E. MYA—APPLIOANT 
VErsSusS 


U KO KO GYI- Oppositg Pasty | 

Criminal Procedure Code (Act V of 1£98),8. 488—, 
Maintenance— Amount of —How to be fixed— Means 
of person from whom maintenance is sought must be- 
considered—High Court's interference —“Child”,- 
meaning of —Adopted child, if can claim maintenance 
—General Clauses Act (X of 1897), s. 3, cls. (18), (53). 

While fixing maintenance under s. 488, Ouiminal 
Procedure’ Code, some reference should be had to the 
means of the person required to maintain the wife. 
The section does not contemplate a mere mainten- 
ance for food, clothing and lodging. 

In awarding maintenance, Magistrates must 
award a reasonable amount. Where the allowance is 
obviously grossly inadequate, the High Oourt will 
ei Nga Hia v. Mi Hla Kyu({l), dissented 
rom. i 

The word ‘child’ in s. 488 merely expiesses a 
relationship which may exist whether the child is 
under the age of majority or over the age of majo- 
rity. A child which has reached: majority may for 
some reason be unable to maintain itself, in which 
case the parent will, under s. 488, Criminal Procedure 
Code, be liable to maintain it. Section 3; -General 
Clauses Act; refers only to specific words, and th 
meaning which it isthere enacted shall be attached 
to those particular words, cannot be attached to 
different words of somewhat similar meaning. If it 
had been intended that adopted children should 
benefit under s. 488, Criminal Procedure Code, the 
word ‘adopted’ would have been inserted. The 
ordinary meaning of the expressions ‘legitimate 
child’ or ‘illegitimate child’ implies that the child is 
a natural child and not an adopted child. An 
‘adopted child’ vould not be described as either a 
‘legitimate’ or an ‘illegitimate’ child. Therefore, an 
adopted child is not entitled to maintenance under . 
s, 468, Criminal Procedure Uode. A. Krishnaswamt 
Ayyar v. Chandravadana 2), dissented from, 


ttt — hl ww 


— 


1937 | 
, Ore R. App. from order of the Second 


‘dated January 4; 1937. 
„~ Mr. Kyaw Din, for the Applicant. 

Mr. J. B. Saynal, for the Opposite Party. 

Order.—The applicant, Ma E Mya, was 
the wife of the respondent, U Ko Ko Gyi. 
The respondent is an officer of the Sub- 
ordinate Civil Service, and it is admitted 
that the net salary drawn by him is about 
Rs. 286 a month. The applicant married 
the respondent some 30 years ago, but in 
the year 1936 differences arose and res- 
pondent left the applicant and married 
another woman. Ma E Mya applied in the 
Court of the Second Additional Magistrate, 
Rangoon, for maintenance for herself and 
for an adopted daughter. The Magistrate 
allowed her maintenance at Rs. 50 a 
month but refused maintenance for the 


. Additional Magistrate, First Class, Rangoon, 


.adopted daughter on the ground that 
~ S. 488, Criminal Procedure Code, did not 


have any reference to adopted children. 
Ma E Mya now applies to this Court to 
revise the said order on the ground that 
in View of her circumstances, the mainten- 
ance of Rs. 50a month is inadequate; her 
learned Counsel asks that it should: be-ih- 
creased to Rs. 75 a month. Ma E Mya 
also ‘avers that the order refusing mainten- 


ance for the adopted daughter is incorrect. - 


The respondent did not give evidence in 


Court; he submitted a written statement in. 


which he alleged that the petitioner had 
been provided with sufficient means by 
him; ‘no evidence on this point was adduc- 
ed. The petitioner examined Subra- 


maniyam Ohettyar who was the assignee 


of a morigage of some 100 acres of land 
Standing in hername. The amount said 
to be due on this mortgage is at present 
Rs. 13,203. The principal sum is Rs. 6,L00 
and interest at Re. 1-6-0 per cent. per 
mensem. The average income from the 
land ranges from Rs. 300 to Rs. 400 per 
annum. 


-It is suggested that there must have been 


' Some arrangenment whereby the respon- 


dent allowed the petitioner to enjoy. the 
profits of these lands in which she had.a 
share. What precisely that share is we 
do not know, and as no evidence ‘of. any 
kind was offered, it is not possible to know 
whether such an arrangement was actual- 
ly made. In any case the lands- are 
obviously heavily encumbered and. not a 
reliable source of maintenance; as a matter 
of fact the learned Counsel for the appli- 
cant states that the lands have since been 
handed over to the mortgagee. -The res- 
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pondent brought evidence to show that he 
had to pay Rs. lo a month as instalment 
for the purchase of a typewriter, and 
Rs. 120 a month as instalment for the 
purchase of a moter car. The learned 
Magistrate felt that HÈ should not do any- 
thing which might interfere with the res- 
pondent’s ability to pay up the amount 
still due on the motor car. It appears to 
me that a motor car for a person in the 
position of the respondent is somewhat a 
luxury, especially as I understand that the 
cost of the motor car was Rs. 4,750. If 
a mechanical conveyance were an absolute 
necessity, if would have been possible to 
get an adequate conveyance much cheaper. 
L do not consider that the respondent is 
entitled to -have the instalments which 
he has to pay on the motor car taken into 
consideration. He cannot indulge in many 
luxuries if he wishes to keep two wives. 
It -has been argued on behalf of the res- 
pondent that s. 488, Oriminal,Procedure Code, 
permits only the award of maintenance just 
sufficient to feed, clothe and house the 
wife, and my attention has been invited 
to the case in Nga Hla v. Mi Hla Kyu (1) 
at p.18*. There the learned Judge stated; 
“I think that when the Criminal Procedure Code 
provides in'a summary way for compelling a man 
to ‘maintain’ his wife or children in certain cir- 
cumstances, it is not intended to go further than 
to ensure to the wife or children food, clothing and 
lodging ..... The proceedings under Ohap. 38 do 
not amount to a civil suit where the issue is as to 
the social standing of the wife and the amount of 


alimony appropriate ... These are questions beyond 
the scope of the Criminal Procedure Code”. 


With great respect tothe learned Judge 
it:appears to me .that he did not consider 
the fact that a maximum maintenance of 


‘Rs. 100 a` month was expressly provided 


by s. 488, Criminal Procedure Code. For 
mere maintenance as defined by the learned 
Judge the amount required must remain 
the same, whatever the position of the 
person to be maintained. If that were so, 
I can see no reason why the maximum 
should have been fixed at Rs. 100. I 
think itis clear that it was intended that 
some reference should be had to the means 
of the person required to maintain the wife. 
Looking at in tnis way ib appears to me, 
taking into consideration the circumstances 
of the parties, that Rs. 50 a month is an 
inadequate allowance fcr-the applicant. In 
awarding ‘maintenance, Magistrates must 
award a reasonable amount. Where the 
allowance is obviously grossly inadequate 


(1) (1909) 1 U BR Or 17; 4 Ind. Cas. 758; 11 Or. L 
J 45, 


*Page of (1909) 1 U B R.—[Hd,] 
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this Court will interfere. In the present 
case I consider that the amount of main- 
tenance awarded to. the applicant should 
be enhanced, and I enhance it accordingly 
to the amount of Rs._75 a month; the 
order to take effect {rth January 1, 1937. 
As regards ihe application for the main- 
tenance of the adc pted child. I consider 
that the learned Magistrate was right in 
disallowing this claim. My attention has 
been invited to the General Clauses Act, 
X of 1897, s. 3, sub-cls. 18 and 53. Sub- 
cl. 18 enacts that in such an Act as the 
Oriminal Procedure Code, ‘father’ in the 
case of any one whose personal law per- 
mits adoption shall include an adoptive 
father, and sub-cl. 53 enacts that the 
words ‘son’ in the case of any one whose 
personal law permits adoption shall in- 
clude an adopted son. Section 13 
Act enacts that unless there is. anything 
repugnant in the subject or context in all 
Acts of the Governor-General in Council 
and Regulations, words importing the mas- 
culine gender shall be taken to include 
females. Now, the word ‘father’ and the 
word ‘son’ do not appear in s. 488, Criminal 
Precedure Code. Sub-cl. 1 begins: 

“If any person .. . neglects or refuses to main- 


tain... . his legitimate or illegitimate child 
unable to maintain itself... .. i: 


and wherever necessary the word ‘child’ is 
used. Now, it was argued that the reason 
why the word ‘child’ is used is because 
the section is applicable to minor children, 
and reference was invited to Krishnaswami 
Ayyar v. Chandravadana (2) at p. 566.* In 
this case the learned Judge remarked: 

“But in the absence of any definition or any- 
thing to the contrary in an Act, I am of opinion 


that a ‘child’ is a person who has not reached 
full age.” 


No reason is given for this opinion, and 
with great respect I am unable to accept 
it. It appears tome that the word ‘child’ 
merely expresses a relationship which may 
exist ‘whether the child is under the age 
of majority or over the age cf majority. 
A child which has reached majority may 
for some reason be unable to maintain 
itself, in which case the parent will, 
under s. 48r, Criminai Frocedure Code, 
be liable to maintain it. Section 3, General 
Clauses Act, refers only to specific words, 
and ihe meaning which it is there enacted 
shall be attached to thcse particular words, 
cannot be attached to different words of 

(2) 37 M 565; A I R1914 Mad 594; 20 Ind. Cas. 1005; 


25 M L J 349; (1913) MW N695;14 M LT 224; 14 
Cr Ld 525. 
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somewhat similar meaning. If it had been 
intended that adopted children stould bene-. 
fit under s. 4§8, Criminal Procedure- Code, 
the word ‘adopted’ would have been in- 
serted. The ordinary meaning of the ex- 
pressions’ ‘legitimate child’ or illegitimate 
child, implies that the child is a natural 
child and not an adopted chi d. An ‘adopt- 
ed child’ could not be described as either 
a ‘legitimate’ or an ‘ijlegitimale’ child. 
The application therefore to revise the 
order of the Magistrate in respect of an 
allowance for the adopted child is dis- 
allowed. 
D. Application partly allowed, 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 785:of 1935 
April 22, 1937 
HARRIES, J. 

Munshi BISHEN LAL—Ptaintire— 
APPELLANT 


VvETSUS 
Lala BANWARI LAL AND OTAERS— 
DEFEN DANTS— RESPONDENTS i 

Deed—Construction—Deed, whether sale or mort- 
gage by conditional sale—Tests —Transaction held out’ 
and out sale. : j i 

To see whether a transaction isa mortgage by con- 
ditional sale or an out and out sale, the Court has 
to examine the terms of the document in the light of 
the surrounding circumstances and to ascertain what 
was the true intention of the parties. Ifthe Court 
comes to the'conclusion that the parties intended an 
out and out sale, then the document cannot be con- 
strued as a mortgage by conditional sale. But on the 
other hand, if the Court is satisfied that there was. 
never any intention that the property should be any- - 
thing other than a security for’ an advance, then the - 
transaction amounts to a mortgage, though on, the 
face of it, it isa sale with a condition to re-purchase. 
The period during which the property may be re- 
purchased hasalways been regarded asa test as to - 


- whether the transaction is a sale ora mortgage, If 


the period of time given to the vendor during which 
he can re-purchase is a short one, it does suggest that 
it is an out and out sale with aright to re-purchase, 
but on the other hand where a long period of time is - 
given tothe vendor to re-purchase, it does suggest 
that there is no out and out sale at allbut merely a 
transfer of the property as a security. Where the 
consideration of a sale deed is wholly inadequate and 
falls far short of the real value of the property, the 
transaction can rightly be regarded not as a sale but 
a mortgage, buton the other hand where the consi- 
deration repiesents the full value of the property, 
then the transaction is more consistent with a salk 
than a mortgage. Similarly a term restricting the 
vendor from parting with the property for five years 
after re-purchasing is also wholly inconsistent with 
the relationship of mortgagor and mortgagee : 

Held, that the transaction in question was more 
consistent with a sale than a mortgage. Muthura 
Kurmi v. Jagdeo Singh (1), explained. Bishambar 
Nath v. Muhammad Ubaidullah Khan (2), relied on, 
Jhanda Singh v, Wahid Uddin (3), applied. 
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S.. O0. A. from the decision of the Sub- 
Judge, Aligarh, dated May 28, 1935. 

Messrs. N. P. Asthana and B N. Sahai, 
for the Appellant. `- 

Messrs. L. N. Gupta and Kamta Prasad, 
for the Respondents. 


_, dudgment.—This is a plaintiff's appeal 
against a decree of the lower Appellate 
Court allowing an appeal from a decree of 
the Court of first instance which was 
passed in favour of the plaintiff, The suit 
out of which this appeal arises was brought 
by the plaintiff for redemption of certain 
property. The Court of first instance 
decreed the plaintiff's claim for redemp- 
tion of the property in suit on payment of 
Rs. 573 to defendants Nos. 1 and 2 within 
three months of the order. On appeal, the 
learned Civil Judge reversed the decision 
of the learned Munsif and dismissed the 
‘plaintiff's claim in its entirety. It is 
against this decree that the present second 
appeal has been preferred. 


On November 10, 1932, Musammat Kishen . 


Piari executed a deed in favour of Mathura 
Prasad and others. Ostensibly the deed 
is a sale-deed of a house for which the 
consideration is stated to be Rs. 550. 
There is, in this sale-deed, a term that 


if the consideration is paid by the executant- 


or her heirs and representatives within a 
year to the vendees, the latter shall re- 
convey to the vendor the house gold undér 
the terms of the sale-deed. : 

After this ostensible sale-deed was exe- 
cuted, the vendees took possession of the 
house. On June 16, 1933, Musammat Kishen 
Piari and her son Shimbhu Sahai executed 
& sale-deed of this house in favour of the 
plaintiff for a consideration ‘of Rs. 765. 
Shortly afterwards and within a year of 
November 10, 1982, the plaintiff served 
a notice upon the vendees under the deed 
| of November 10, 1932, claiming to redeem 
the property on payment of Rs. 550. The 
vendees who were made defendants in the 
suit denied the plaintiffs right to redeem 
the -property and consequently the plaintiff 
instituted the suit out of which this 
appeal arises in the Court of the learned 
Munsif, 

The plaintiff's case was that the deed of 
November 10, 1932, though ostensibly a 
sale-deed, was in fact and in law a mori- 
gage by conditional sale. That being so, 
the plaintif contended that the defendants 
were nothing more than mortgagees and 
that he could redeem the mortgage as he 
had purchased the rights of the mortgagor 
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Musainmat Kishen Piari. The defence was 
a denial that this document amounted toa 
mortgage by conditional sale. On the 
contrary the defendants contended that it 
was an out and out, sale by Musammat 
Kishen Piari to them though the sale-deed 
contained a covenant whereby they agreed 
to re-sell the property to Musammat Piari 
in certain circumstances. 

The learned Munsif was of opinion that 
the document did not constitute an out 
and out sale but was a mortgage by cons 
ditional sale, but on the other hand the 
learned Civil Judge came to the conclu- 
sion that the terms of this deed were 
inconsistent with the conception of a-morte 
gage and he held that it amounted to an 
out and out sale with a condition for 
re-purchase. Section 58 (c), Transfer of 
Property Act provides that : 

“Where the mortgagor ostensibly sells the mort- 
gaged property on condition that on default of 
payment of the mortgage money on a certain date 
the sale shall become absolute, or, on condition 
that on such payment being made, the sale shall 
become void, or, on condition that on such pay- 
ment being made the buyer shall transfer the 
property to the seller, the transaction is called a 
mortgage by conditional sale and the mortgagee a 
mortgagee by conditional sale : " 

Provided that no such -transaction shall be 
deemed to be a mortgage, unless the condition is 
embodied in thedocument which effects or purports 
to effect the sale.” ` 

The whole of the terms of this transaction 
between Musammat Kishen Piari and the 
defendants. are contained io one document 
and therefore the transaction would 
amount to a mortgage by conditional sale 
if i provisions of s. 58 (c) are complied 
with. a 

It has been argued in the first place 
before me ‘that where it is shown that 
property is sold and inthe sale-deed it is 
provided that if the sale consideration is 
paid by the vendor to the vendee within 
a certain time, the vendee will transfer 
the property to the vendor, such transaétion 
must be a mortgage by conditional sale. 
Reliance is placed by the appellant upon 
thé case in Mathura Kurmi v. Jagdeo Singh 
(1). In that case Sulaiman, J. (as he then 
was) expressed the view that a transaction 
cannot amount to a mortgage by condi- 
tional sale unless it fultilled the conditions 
of s. 58 (c), Transfer of Property Act, but 
on the other hand a transaction will be 
a mortgage by conditional sale if it 
comes within that section. Atp. 326* he 


(i) AIR 1927 All. 821; 104 Ind. Cas, 504: 49A 
405; 25 A L J 261. l 
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observed : 


“It seems to me that if a document is in the 
form of an ordinary conveyance usually found in 
India and executed by the transferor only, and 
it Contains a covenant for re-purchase on payment 
of the consideration, the transaction, would come 
exactly within the definition of a mortgage by 
conditional sale, In such cases I would havethe 
utmost difficulty in. tryingto take it out of the 


scope of s. 58." 

On the other hand Lindsay, J., who 
constituted the Bench hearing the case 
with Sulaiman, J. expressed the view 
that in order to determine whether the 
transaction is. a sale with a right tore- 
purchase or a mortgage by conditional 
sale, what had to be determined was the 
intention of the parties at the time the 
transaction was entered into and in order 
to ascertain this intention regard must be 
had to the surrounding circumstances. In 
my judgment this case does not compel 
me to decide that this is a mortgage by. 
conditional sale. merely because there is 
in terms a sale and in the same document 
a covenant that upon payment being made 
by the seller tothe buyer the latter shall 
transfer the property back to the seller. 
In Bishambar Nath’ v. Mohammad Ubaid- 
ullah, Khan (2), a Bench of this, Court held 
that. in. deciding. whether a given transac- 
tion is an out and out sale with a condi- 
tion for re-purchase or a mortgage by 
‘conditional sale, it is the intention of the 
parties at the time of entering into the 
transaction which musi be regarded. 
Sulaiman, J. referred to this case and 
offered certain criticisms of it, but in my 
View this case being a Bench decision binds 
me and isin accordance with the view of 
Lindsay, J. to which I have referred. 
In my judgment though there is only one 
document in this case, that does not con- 
clude the matter, it appears to me that 
according tothe authorities, the Court has, 
in acase such as the present one, to exa- 
mine the terms of the document in the 
light of the surrounding circumstances and 
to ascertain what was the true intention 
of the parties. If the Court comes to the 
conclusion thatthe parties intended an out 
and out sale, then the document cannot be 
construed as a mortgage by conditional 
sale. But on the other hand if the Court 
is satisñed that there was never any inten- 
tion that the property should be anything 
other than a security for an advance, then 
the transaction amounts to a mortgage 
though on the face of it, itis a sale with a 
condition to re-purchase. 


(2) 45 A 581; 77 Ind, Cas, 572; AT 
MALI 503° | i ATR 1923 AIL 586; 
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The deed of November 10, 1932, in the 
opening paragvaph mentions that the exe- 
cutant is being pressed to repay certain 
moneys and c.unsequently she is executing 
this deed to raise the necessary money to 
pay of these debts. This, it is argued, sug- 
gests that the transaction was really intend- 
ed as a morigage and not as a sale. Had — 
these debts been owing to the defendant, 
there would be considerable force in the 
argument, but the debts were owing to third 
parties. A debtor frequently hus to sell 
property to pay debts and the fact. that 
the consideration for this sale went to pay 
certain debts does not determine the ques- 
tion either way. 

After a recital of the purpose. for which 
the money was required, it is stated in the. 
deed that the house is sold. There can be 
no question that the words used show an, 
intention to sell the house absolutely and 
it is then provided that the vendees are to 
be put in possession and that they should 
be able to deal with the property in any 
Had the deed stepped 
there, there could have been no question 
that it was an out and out sale. There, 
however, follows this clause : 

“If I, the executant or my heirs and representa- 
tives, pay within a year in a lump sum the entire 
sale consideration to the vendees, they shall re-convey 
the house sold to me, the executant. or my heirs and 
representatives and shall execute a sale-deed and 
deliver possession, but I, the executant and my 
heirs and. representatives, shall be liable for the 
expenses relating to the said re-conveyance of the 
property. I, the executant or my heirs and repre- 
sentatives, shall not pay the amount by tranaferring, 
or hypothecating the said house sold to any one: 
for this purpose nor shall they (meaning the executant, 
her heirs and administiators) transfer or hypothecate 
the property sold to any one else for five years after 
taking it back on payment of the amount of con- 
sideration. If itis so done, the vendees shall here- 
under be the permanent owners of the house sold 
and the transfer, hypothecation and all other pro- 
ceedings which shall be made or taken contrary to 
the conditions for the reconveyance of the property 
shall be invalid in face of this sale-deed.” 

The effect of this term is that within a 
year the vendees agree to re convey the 
property tothe vendor if the latter re pays 
them the consideration in a lump sum, 
but itis provided that the vendor is not 
to transfer or hypothecate the house in 
order to raise money to re-pay to the ven- 
dees the consideration for the original sale. 
Further it is provided that even if the 
house is reconveyed by the vendees to the 
vendor, the latter's right to deal with it is 
to be limited. In short, even after repay- 
ment and taking a re-coveyance the original 
vendor is not to transfer or hypothecate the 
property for a period of tive years and in 
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the event of her doing so the original 
vendees are to be deemed the absolute 
owners of ihe property. These conditions 
are somewhat strange and are difficult to 
understand at first sight, but similar condi- 
tions have been subject to judicial con- 
struction in other cases. 

In Jhanda Singh v. Wahid-ud-Din (3) 


, their Lordships of the Privy Council con- 


sidered the effect of a termina document 
very similar to one ofthe terms to which I 
have referred. In that case there had been 
a document purporting to be a deed of 
absolute sale and alater agreement in which 
that deed was recited. There was then a 
covenant whereby the vendees agreed that 
if the vendor after the lapse of from nine 
to ten rears from the date of the execution 
of the deed paid to the executants the 
purchase money mentioned in the sale-deed 
out of his own pocket without mortgaging 
or selling the property to other persons, 
the executants should forthwith execute a 
fresh re-sale-deed on receipt of the consi- 
deration and get mutation of names-in the 
revenue papers. 
Lordships that the provision as to the 
payment of the purchase price out of the 
pocket of the vendor was mere consistent 
with the -transaction being a mortgage 
than an agreement for re-sale entered into 
from kindly feelings. Upon this aspect 
their. Lordships remarked at p. 976*: 

“Their Lordships cannot accept that contention. 
The. stipulation is wholly inconsistent with- the 
relation of mortgagor and mortgagee. It is very 
doubtful indeed,’ if it would not be illegal, as 
amounting oan encroachment on a mortgagor's right 
to redeem the mortgaged property from whatever 
soures He might procure the funds to do so. But if 
the: executants though- bona fide and sabsoulte pur- 
chasers for value of these lands were, yet, from kindly 
feelings to the vendors themselves, willing to restore 
the vendors to the possesion and enjoyment of their 
property it was quite natural that they should provide 
against a sale or mortgage which would result in 
merely putting some persons other than these former 
owners Into the possession and enjoyment of pro- 
perty purchased substituting practically the new 
mortgagees or purchasers for the executant them- 
selves.” N : 

The terms in this case were in very 
similar terms to the term in the present 
case. The vendor was given a right to 
te-purchase the property but only out of 
money from her own pocket. Thatis, he 
was not allowed to raise the money to re- 
purchase bv mortgaging or transferring the 
property.. That term, according to their 
. (3).38 A 570; 36 Ind. Oas. 38; AI R 1916 P O 49; 43; 
I A 284; 31 ML J 750; 21 OWN 66:20 MLT 529; 
14 A L J 1189: (1916) 2M W N 570;19 Bom. L Ri; 5 
L W 189; 25 O L J 524; 10 Bur. L T 131 (P O). 
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Lordships of the Privy Council, is wholly. 
Inconsistent with the relationship of mort- 
gagor and mortgagee but is consistent with 
the relationship of vendor and vendee when 
the vendee from friendly feelings is pre- 
pared to allow the vendor to re purchase 
the property for himself or herself. 

In my view, the term in the present case 
restricting the vendor from parting with the 
property for five years after repurchasing 
is also wholly inconsistent with the rela- 
tionship of mortgagor and mortgagee. What 
does it matter to a mortgagee what the 
mortgagor does with the property after 
redeeming it ? -On the other hand, a kindly 
vendee who is prepared to re-sell the pro- 
perty to the vendor might only be prepared 
to dosoif he was satisfied that the vendor 
would keep it for himself or herself and not 
part with it to a mortgagee or transferee 
immediately after the re-sale. In my view 
the. observation of their Lordships of the 
Privy Council in Jhanda Singh v. Wahid- 
ud-Din (3) applies with equal force to this 
second condition restricting the vendor's 
right to deal with the property- after re- 
purchase by her. 

It has been contended, however, that 
thére .is authority of this Court which 
compels me to hold that terms such as 
these to which I have referred are con- 
sistent with the transaction being a mort- 
gage. In Kirpal Singh v. Sheoambar Singh 
(4) there was a term in the document where- 
by the vendees agreed to re-transfer the 
property. for payment of the total amount 
in any jeth within 15 years of the deed 
provided the seller procured the money 
out of hisown pocket and not by sale or 
mortgage of property transferred. The 
learned Judges who decided that case state 
in terms that the condition that the seller 
could re-purchase the property only with 
money out of his own pocket and not by 
sale or mortgage of the property transferred 
was more consistent with an out and out 
sale than a mortgage by conditional sale. 
However, the Bench did hold that in that 
particular case the transaction was not an 
out and out sale but a mortgage by condi- 
tional sale. It is to be observed that the 
Privy Council case in Jhanda Singh v. 
Wahid-ud-Din (3) to which I have referred 
was not noticed in Kirpal Singh v Sheoaim- 
bar Singh (4). Each of these cases must be 
decided upon the particular terms of the 
document. In Kirpal Singh v. Shevambar 
Singh (4) all that the Bench decided was 

(4) 1930 A L J 610; 126 Ind, Cas. 366; A I R 1930 All. 
283; Ind. Rul. (1930) All. 846. 
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that a term which was inconsistent with 
the relationship of mortgagor and mortgagee 
did not outweigh other terms which were 
inconsistent with the relationship of the 
vendor and vendee. 

In my view the terms imposed on the 
vendor restricting her right to raise money 
to re-purchase the property and restricting 
her rights in the property after re-purchase 
are wholly inconsistent with the relation- 
ship of mortgagor and mortgagee but are 
consistent with the relationship existing 


between a vendee and a vendor whom the 


former wished to assist. 

Another term in the deed which suggests 
that the parties intended a sale and nota 
mortgage is the term restricting the right 
to re-purchase to a period of one year. 
The period during which the property may 
be re-purchased has always been regarded 
as atest asto whether the transaction is 
a sale or a mortgage. Ifthe period of time 
given ‘to the vendor during which he can 
re-purchase is a short one, it does suggest 
that itis an out and out sale with a right 
` to re-purchase, but on the other hand where 
a long period of time is given to the vendor 
to re-purchasée, it does suggest that there 
is no out and out sale at all but merely a 
transfer of the property asa security. In 
the present case the vendor is only given one 
year to re-purchase and in my view that 
strongly suggests that the parties intended 
not a mortgage but an out and out sale. 
Further the vendor has to pay all the costs 
incurred in the re-conveyance which also 
tomy mind suggests that the transation is 
not a mortgage. 

The learned Judge has also found that 
the consideration for the sale-deed was 
adequate and represented the full value 
of the property. This aspect of the case is, 
however, not clear. The plaintiff certainly 
paid moreethan the consideration of the sale- 
deed to Musammat Kishen Piari when he 
purchased her rights on June 16, 1933, yet 
on the other hand, there was an earlier 
transaction by the plaintiff which would 
suggest that Rs. 500 was the full value of 
this property. Where the consideration of 
a sale-deed is wholly inadequate and falls 
far short of the real value of the property, 
the transaction can rightly be regarded not 
as a sale but a mortgage; but on the other 
hand.where the consideration represents 
the full value of the property, then the 
transaction is more consistent with a sale 
than a mortgage. The learned Judge has 
-found in -this case that the consideration 
represented the full value of this property 
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aud that is a point in favour of treating 
this transaction not as a mortgage but as 


.an out and out sale. 


Upon a full consideration of all the 
terms of this deed, Iam satisfied that the 
transaction was an out and out sale with 
a right given to the vendor to re-purchase. 
That being so, the plaintiff who is the 
successor-in-title of the original vendor has 
no right whatsoever, to claim redemption 
of this property. In my view the claim 
was rightly dismissed by the lower Appel- 
late Court and consequently this appeal is 
dismissed with costs. Leave to appeal 
under Letters Patent is granted. 

D, Appeal dismissed. 


RANGOON HIGH COURT 
Civil Revision Applications Ncs. 259, 379 
and 380 of 1936 
l March 2, 1937 
MosBLY, J. 
DESRAJ CHANANLAL— APPLICANT 


VETSUS 
RAMJASRAR MADANCHAND—Opposrrz 


PARTY. 

Burma Laws Act (XIII of 1898), 3. 12—Shan 
States—Civil Justice Order, 1900, and Civil Justice 
(Subsidiary) Order, 1906—Procedure of costs—Power 
of Shan Court to carry out orders of other Courts— 
Mandalay Court's power to issue order to Shan 
Court—Civil Procedure Code (Act V of 1908), s. 136— 
Shan States, whether has District Judge—Order of 
attachment before judgment—Order sent to Assistant 
Superintendent at Kalaw~ Order, held wrong. 

The mere fact that a simplified procedure has 
been prescribed for a backward area likethe Shan 
States does notaffect the power of the Court there 
to, carry out ,the orders of other Courts in other 
places, Thatis a matter of the comity of Courts. 
Similarly, there is nothing to prevent the Court 
at Mandalay from issuing orders to aCourtin the 
Shan States, provided thatthe order will be carried 
out; for Courts will not issue orders that cannot be 
carried cul any more than Courts will entertain 
actions to try matters where they have no power to 
enforce their decisions, 

Under s. 136, Civil Procedure Oode, the order of 
attachment js tobe sent tothe District Court within 
the local limits of whose jurisdiction the property 
is situate. Admittedly, no District Court, or Court 
with the powers ofa District Court under the Qivi] 
Procedure Code, has been established in the Shan 
States to which the order of attachment before 
judgment could be sent. The Court of the Assistant 
Superintendent at Kalaw is not a District Oourt, 
and has not been empowered to exercise the duties 
of a District Court. 

Held, that the order of attachment before judg- 
ment was, therefore, wrongly issued by the Court of 
Mandalay, to the Gourt of ¿Assistant Superintendent 
at Kalaw. 


C. R. App. from an order of the Sub- 
Divisional Court, Mandalay, dated June 24, 


1936, 


~ 


1937 - 


Mr. Sanyal, for the Applicant. 

Mr. Hormasjee, for the Opposite Party. 

Order.—This is an application in revi- 
sion against the order of the Sub-Divisional 
Court of Mandalay, allowing the issue of 
an attachment before judgment of property 
belonging to the defendant, situate in Pindya 
in the Southern Shan States. The order 
was sent to the Assistant Superintendent 
at Kalaw, who again sent it to the State 
Judge at Pindya, and the property was 
actually attached. An application for 
‘removal of the attachment, onthe ground 
that it was an illegal one,.was disallowed 
by the Judge, who held that no such ap- 
plication lay under O. XXI, r. 58. See, 
however, O. XXXVIII, r. 8. The’elaim is 
to be investigated as under that rule. The 
Judge also gave reasons why he considered 
that the order was a legal one. Under 
s. 136, Civil Procedure Code, when an 
application is made that any property 
Should be attached under any provisions 
of the Code not relating to the execution 
of decrees, and such property is situate out- 
side the local limits of the jurisdiction of 
the Oourt to which the application is 
made, the Court may, in its discretion, 
make an order of attachment. and send 
a copy of its order to the District Court 
within the local limits of whose jurisdiction 
such property is situate. Jt has been held: 
vide Soma Sundaram v. Muthu Verappa 
(1), a decision of the Onief Court of Lower 
Burma, Kankya Ram v. Dina Nath Hardial 
Mall (2) and Mela Mal v. Bishan Das (3) 
that s. 136, Civil Procedure Uode, authorizes 
the issue of an order of attachment before 
judgment to any District Court in ` Briiish 
India. It wass id in the last-mentioned case 
that the Civil Procedure Code recognizes 
only Courts established by the order of the 
Governor General in Council, and it has 
been held in that case that tne Court was 
rignt in refusing to send a warrant ofat- 
tachment before judgment to the Consular 
Court at Kashgar in China as that was 
` created by His Mejesty in Council under 
the Foreign Jurisdiciicn Act. though the 
Consul exerzised the powers of a District 
Judge, and the Court was deemed to be a 
District Court for the purposes of the Code 
‘of Civil Procedure and other Indian enact- 
ments relating to the administration of Civil 
Justice. _ | 

By s. l, sub-s. (3), Civil Procedure 

(1) (1911) 4 Bur. L T 89; 10 ind. Oas, 794. 

(2) A IR 1926 Lah. 330; 93 Ind. Cas. 361:27P L 
R 144; 5 Lah. L J 125. 
- (3) A I R1931 Lah. 723; 131 Ind. Gas. 822;32 P 
L R 645; Ind. Rul. (1931) Lah, 1014; 13 Lah, 206, 
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Code, only s. land ss..155 to 158 were 
extended to the whole of British India. The 
rest of the Code was extended to the whole 
of British India except the Scheduled Dis- 
tricts. By Foreign Department Notification 
No. 791-E, dated May 4, 1886, the whole 
of Upper Burma including the Shan States 
was declared to be part.of British India. 
By Foreign Department Notification 
No, 789-E, of the same date, Upper Burma, 
except the Shan States, was constituted a 
Scheduled District. Under Notification No. 1 
of January 1, 1909, the whole of the Code 
of Civil Procedure was extended, under the 
power conferred by s. 5, Scheduled Dis- 
tricts Act XIV of 1874, to Upper Burma 
(except the Shan States). Under s. 10, 
Burma Laws Act XIII of 1898, the Local 
Government was given power to extend any 
enactment which was in force in Upper 
Burma at the time of the extension, and 
by Political Department Notideation No. 33 
of June 21, 1926 only ss. 36, 38, 39 and 
41, and rr. 4,5 and6of O. XXI, Sch. 1, 
Civil Procedure Oode, were extended to the 
Shan States. The Burma Courts Act XI of 
1922, which establishes grades of Civil 
Courts in Burma, and said therein, s. 1 
(2), to extend to the whole of Burma, does 
not, however, extend to the Shan States: 
vide s. 10(2), Burma Laws Act. See also 
Notifications Nos. F-20-A of October 1, 
1922 and 20-A II of January 2, 1923, issued 
under the Government of India Act, 1915. 

Under 8 12, Burma Laws Act, the 
Local Government had power to appoint 
officers to undertake the administration of 
Civil Justice and to define the powers and 
egulate the procedure of officers so appiont- 
ed, and the powers and procedure of the 
Courts inthe Shan States were fixed by 
the Shan States Civil Justice Order, 1900, 
and the Shan States Civil Justice (Sub- 
sidiary) Order, 1906. In those orders which 
are at pp. d6 to 76 of the Shan States 
Manual, a certain simplified procedure is 
prescribed, and admittedly the power to 
direct attachment before judgment is not 
one of the powers conferred on any Court 
in the Shan States. The Subsidiary Order 
relates to the administration of justice 
within the notified areas of Kalaw, Taungoyi 
and Loimwe only. Under both Orders a 
rule has been passed, (vide Political Depart- 
ment Notifications Nos. 16 and 17 of June 19, 
1935) relating to the powers of any Oourt 
in the Shan States to execute any order 
for execution sent to it for execution under 
the provisions of O.-XXI, Sch. I, Civil 
Procedure Code, while under s, 13 of 
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each Oivil Justice Order there are similar 


provisions of the execution by any Court’ 


in the Shan States of any decree sent to it 
for execution. There is no provision in these 
orders for Courts in the Shan States execut- 
ing any order of any other Court which is 
not made in execution. 

The main argument of the Advocate for 
the applicant in the present case is that 
as Courts in the Shan States have no 


power to attach property before judgment: 


in suits in the Court itself, therefore, they 
have no power to execute orders for such 
attachment sent to them by a Court in 
British India outside the Shan States. This 
argument, I think, has no force whatever. 
The mere fact that a simplified procedure 
has been prescribed for a backward area 
like the Shan States does not affect the 
power of the Court there to carry out the 
orders of other Courts in other places. 
That i3 a matter of the comity of Courts. 
Similarly, there is nothing to prevent the 
Court. at Mandlay from issuing orders to 
a Court in the Shan States, provided that 
the order will be carried out; for Courts 
will not issue orders that cannot be carried 
oul any more than Oourts will enter- 
tain actions to try matters where they have 
no power to enforce their decisions: see 
on this “The Laws of England” by Hals- 
bury (Articled Courts, Vol. 9, p. 16). There 
is, however, another line of argument which, 
I think, is decisive to show that the order 
complained of could not legally be passed. 
Under s. 136, Civil Procedure Code, the 
order of attachment isto be sent to the 
District Court within the local limits of 
whose jurisdiction the property is situate. 
Admittedly, no District Court, or Court with 
the powers ofa District Court under the 
Civil Procedure Code, has been established 
in the Shan States to which the order of 
attachment before judgment in question 
could be sent. The Court of the Assistant 
Superintendent at Kalaw isnot a District 
Court, and has not been empowered to 
exercise the duties of a District Court. The 
order for attachment, therefore, wag wrongly 
issued, and must be withdrawn. This 8p- 
plication will be successful with costs. 
Advocate’s fee two gold mohurs. Similar 
orders will be passed in Civil Revision 
“Oases Nos. 379 and 380 of 1936. 

D. | Order accordingly. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1038 of 1936 
January 7, 1937 
TEK. CHAND, Jd. 
Musammat MATTO—PLAINTIFF— 
APPELLANT 
7 VETSUS 
FATTU AND OTuBRS—DEFENDANTS— 
l RESPONDENTS `- 

Custom (Punjab)— Gift—Ghkirths of Tikka Kaloka 
of Kangra District—Gift by sonless widow to son-in- 
law—Death of son-in-law leaving minor son— Death 
of minor son—Property, tf passes of collaterals of 
miner son—Punjab Courts Act (VI of 1918), s. 41 
(3)—Decision based on question of custom not arising 
—Failure to consider real point—Second appeal— 
Certificate, if necessary to agitate matter—Practice— 
Simple case under Customary Law—Technical consi- 
derations should be avoided. ; 

The sonless widow ofa Ghirth of Tikka Kalohe in 
Dehra Tahsil, Kangra District, gave a gift of certain 


land to her resident son-in-law who was rendering 


services to her. The son-in-law died and was suc- 
ceeded by his minorson who also died shortly after- 
wards. The widow filed a suit against the colla- 
terals of the son for a declaration that she was in 
possession of the land in dispute as owner, as the 
gifted property had reverted to her on the line of the 
donee becoming extinct : 

Held, that the land did not become the absolute 
property of the son-in-law and did not, on his death 
devolved on his collaterals. The custom inthe Kangra 
District in such cases is decidedly in favour of the 
reverter of the property tothe donor, or his or her 
line. Sitaram YV. Rajaram (1) and Bhotu v. Lehru 
(3), applied. 

Where the Judge has based his decision on a ques- 
tion of custom which did not arise and has failed to 
consider the real point involved in the litigation, the 
matter can unquestionably be: agitated in second 
appeal without a certificate. 

Hiba-bil-iwaz isa technical expression of Muham- 
madan Law, and itis always dangerous to import 
such technical terms into decisions of simple cases 
under the Customary Law. 4 , 

S. O. A. from the decision of the Senior 
Sub-Judge, Kangra, dated April 16, 1936. 

Mr. Krishna Swarup, for the Appellant. 

Mr. Mehr Chand Sud, for the Respondents. 

Judgment.—The property in dispute, 
which consists of agricultural land, 137 
kanais 18 marlas in area, belonged origin- 
ally toone Gur Sahai, a Ghirth of Tikka 
Kaloha in Dehra Tahsil, Kangra District. 
Gur Sahai died sonless, leaving a widow 
Musammat Matto, plaintiff-appellant, and a 
daughter. On Gur Sahai’s death Musam- 
mat Matto succeeded to his property on the 
usual widow's life estate. On February 23, 
1915, Musammat Matto appeared before 
the village patwari and reported that about 
ayear before, she had gifted the land to 
her son-in-law Shibbu, who was in posses- 
sion since Rabi, 1915. There was no men- 
tion inthe report thatthe gift _ Was in 
any way conditional. The mutation was 
sanctioned by the Revenue Officer on March 
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19,1915, who stated that the donee 
Shibbu was in actual possession and inci- 
dentally mentioned that he rendered ser- 
vices to the widow and agreed todo soin 
future. 

The donee Shibbu died sometime in 
1922 and the land devolved on his minor 
son Malhu. Malhu died without issue or 
widow in 1930. The daughter of Musammat 
Matto had pre-deceased Malhu; the exact 
dateof her death is not clear on the 
record. On Malhu’s death mutation was 
effected in favour ofthe defendants who 
are his collaterals and are not connected 
with Musammat Matto or her husband 
Gur Sahaiin any way. The present suit 
was instituted by Musammat Matto against 
the collaterals of Malhu for a declaration 
that she was in possession of the land 
in dispute as owner, as the gifted pro- 
perty had reverted to her on the line of 
the donee becoming extinct. The suit was 
resisted by the defendants on the ground 
that the gift was an absolute one, as it 
was one of the conditions of the gift that 
the donee would pay the debts of the donor 
and that he had actually done so. It 
-was accordingly urged that the gifted 
property did not revert to the donor. No 
evidence, however, was led to prove that 
it was one of the conditions of the gift 
that the donee would pay the debts of the 
donor or that any such debis were paid, 
or that any debts were in fact due at all. 
The learned trial Judge held thaton the 
termination ofthe line of donee the land 
reverted to the donor according to the 
principles laid down in the leading Full 
Bench case Sitaram v. Rajaram (1) He 
further held that the gift was apparently 
made for the benefit of the plaintiff's 
daughter and her issue and as her line 
had become extinct, the property would 
revert to the plaintiff. The learned Judge, 
however, found that the plaintiff was not in 
possession as erroneously alleged by her, 
and therefore, he allowed an amendment of 
the plaint so as to convert the suit into one 
for possession. and passed a decree for pos- 
session of the land in favour of the plaintiff. 

On appeal the learned Senior Sub-Judge 
has reversed the decision and dismissed 
the suit. In an unnecessarily lengthy 
judgment, he has tried to makea simple 
case complicated and has enteredinto an 
irrelevant discussion on. matters which 
had no bearing whatever on the case 
‘before him. The learned Judge has 
observed thatthe gift in question came in 

(1) 12 P R1892 (F B). 
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the category of hiba-bil-iwaz, and follow- 
ing a Division Bench judgment of this 
Court reported in Fateh Ali Shah v. 
Muhammad Bakhsh (2) he held that such 
a gift was absolute. Now hiba-bil-iwaz 
is a technical expression of Mnhammadan 
Law, and if is always dangerous toim- 
port such technical terms into decisions 
of simple cases under the Customary Law. 
In the case relied upon by the learned 
Judge the gift was by a Gardezi Sayed 
of Multan City to a prostitute, whom he 
had married, and had been made in lieu of 
dower. The learned Judges held that such a 
gift was hiba-bil-iwaz and passed an abe 
solute estate tothe donee, which, on her 
death, it devolved on her heirs and not the 
heirs of the husband. Obviously, this case 
has not got the remotest connection with the 
case before us. The learned Judge then 
referred to the Answer to Question No. 54 of 
Middleton’s Customary Law of the Kangra 
District. That Question and Answer 
again have nothing to do with the point 
involved in this case, in which the dispart- 
ed gift is by a widowtoher son-in-law, 
and the question is whether on the extinc- 
tion of the line of the son-in-law and the 
daughter the property reverted to the donor. 
Question No. 54 deals with the case of a male 
proprietor who has died without leaving 
male lineal descendants or widow or daugh- 
ter or descendants through a daughter, and 
lays down the rule of succession in those 
circumstances. On this point again the 
learned Judge has entirely misdirected 
himself. 

Before me, the learned Counsel for the 
respondents relied upon the Auswer to Ques- 
tion No. 94 of Middleton’s Customary Law, 
and Ex. D-4 which is a vernacular copy 
of the riwaj-i-am, but, as has been rightly 
pointed out by the learned Senior Subordi- 
nate Judge, these answers relate to irrevo- 
cability of gifts and not tothe revertibility. 
of the property on the extinction of the line 
of the donee. If, however, this answer 
applies at all to the facts of this case, as 
contended by the learned Counsel for the 
respondents, then it would support the ap- 
pellant; for if the gift was conditional on 
services being rendered to the appellant 
in her ‘lifetime and the condition failed 


- owing to the death of the donee and his 


son and the extinction of his line, then 
the condition failed and the gift could be 
revoked by the donor. The case is really 
a very simple one. It was a gift pure and 


(2) 9 Lah. 428; 119 Ind. Oas. 258; AT R 1928 Lah, 
516; Ind. Rul. (1929) Lah. 850. 
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simple made by asonless widow to her 
resident son in-law who was rendering 
` services to her. The son-in-law died and 
was succeeded by his minor son who also 
died shortly afterwards. In these circum- 
stances I fail to see how it can be said 
that the land became the ‘absolute pro- 
perty of the son-in-law and on his death 
devolved on his collaterals. The custom in 
the Kangra District in such casesis de- 
cidedly in favour of the reverter of the 
_ property to the donor, or his or her line: 
see Bhotu v. Lehru (8) and is in accord 
with the rule laid down in Sitaram v. 
Rajaram (1).. In my view the trial Judge 
had rightly held that the plaintiff was 
entitled to possession of the property. 
Before concluding, it Seems to me neces- 
sary to state that a preliminary objection 
was raised by the learned Counsel for 
the respondents that this second appeal 
was incompetent as the learned Senior 
Subordinate Judge had decided the cage 
on a question of custom and no certi» 
‘ficate under s. 41 (3), Punjab Courts Act, 
had been obtained. This objection is ob- 
viously without any force. In this case 
the learned Senior Subordinate Judge has 
based his decision on a question of custom 
which did not arise and has failed to cou- 
sider the real point involved in the litiga- 
tion. This matter can unquestionably be 
agitated in second appeal without a certi- 
ficate. I accept the appeal, set aside the 
judgment and decree of the learned Senior 
Subordinate Judge and restore that of the 
Court of first instance granting the plain- 
tiff a decree for posséssion of the land 
in suit. The appellant shall get his costs 
‘in all Courts. 
N, Appeal allowed. 
(3) 54 P R 1897. f 
PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
First Civil Appeal No. 44-11 of 1937 
June 28, 1937 
ALMOND, J. C. AnD Mir AHMAD, A. J. O. 
MOTIRAM NIHAL CHAND—Praintirr— 
— APPELLANT 
versus 
BASHESHAR NATH AXD otazes 
-DEFENDANTS —RESPON DENTS 
Civil Procedure Code (Act V of 1908), 0. XXI, rr. 
63, 58—Prior mortgagee attaching property in execu- 
tion of his decree—Objection by subsequent mortgagee 
—Declaratory suit by third person—Hzecution and 
objection stayed ~— Suit dismissed — Property sold in 
execution of decree of prior mortgagee to J—Sub- 
sequent mortgagee applying tobe paid out of sale pro- 
ceeds -Application dismissed—Suit by him, for mort- 
gage decree—J contesting—Suit held not barred by 
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0. XXI, r. 63—Practice— New pleu — Plea not men- 
one in pleadings —If can be raisedin second ap- 
peal. 
A prior mortgagee obtained a decree on his mort- 
gage. Inexecutionof the decree he attached the 
property The subsequent mortgagee objected and 
asked either to raise the attachment or sell the pro- 
perty subject tohis mortgage. In the meantime-a 
stranger filed a declaratory suit and the execution 
was stayed; the executing Judge filed the application 
for execution with the direction that the attachment 
should subsist. The same Judge filed the objection of 
the subsequent mortgages on the ground that the con- 
nected petition for execution had been stayed. The 
declaratory suit was dismissed and the prior mort- 
gagee again took out an execution ofhis decree The 
sale of the property took place and it was knocked 
down toJ. The subsequent mortgagee gave a petition 
to the executing Court. He asked that the money due to 
him should be paid out of the sale proceeds of half of 
the house which had been auctioned This petition 
was dismissedin default and the sale was confirmed. 
Mortgages then brought a suit under O. XXIV, Civil 
Procedure Code, for a mortgage decree to be granted 
to him against the half house mortgaged to him. J 
alone contested the suit. He raised a vague plea that 
the suit was not properly framed, He urged that 
the person in whose decree the property wassold 
had a prior morigage and that his mortgage money 
must be paid before the plaintiff could obtain the 
relief he had asked for. He stated that O. XXI, r. 63, 
Oivil Procedure Oode, was alsoa bar to the suit: 
Heid, that the objection of the subsequent mortgagee 
which was filed because injunction had been received 
to stay the connected application, was not adjudicat- 
ed upon. It couldnot besaid therefore that the order 
filing the application amounted to eithera dismissal 
or acceptance of the request contained in that petition. 
It is necessary under O. XXI, rr. 58 to 63, Civil Pro- 
cedure Code, thet the Court should investigate the 
claim and give its decision on the merits. In these 
circumstances the order filing the objection was not 


.one which should have been set aside by a declaratory 


auit under O., XXI, r. 63, Civil Procedure Code, and 
was therefore no bar to the present suit: 

Held, also, that it is now an established proposition 
of law so far as N.-W. PF. Province is concerned that 
the attachment ceases to exist directly the property 
is auctioned. There being no attaehment in existence, 
no application under O. XXI, r. 58, Civil Procedure 
Oode, was necessary and consequently the dismissal 
of the petition for default of appearance was no such 
final order as to make it incumbent on the plaintiff 
to bring a suit under O. XXI, r. 63, Civil Procedure 
Code. Kishan Singh v. Vaishno Das (1), relied 
un. 

It ig necessary that pleadings should be clear and 
definite, and should contain allthe pleas required to 
be discussed in the judgment. The plea, not in the 
pleadiugs will not be allowedto ba raised in the 
appellate stage. 


F. C. A. from the decree of the Senior 
chia udge, Peshawar, dated December 23, 
1936. 

Lala Lal Chand, for the Appellant. 

Messrs. Krishan Lal and Ladha Ram, 
for the Respondents (Basheshar Nath ‘and 
Jaggan Nath, respectively). 


Mir Ahmad, A. J. C.—On November 6, 


1924, L. Basheshar Nath mortgaged his half 
share ina house situated in Peshawar City 


- the relief he had asked for. 
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to R. B. Obuni Lal. Subsequently he 
' mortgaged the same property to L. Moti 
Ram by a registered mortgage deed dated 
August 22, 1929 for Rs. 5,000. R. B. Chuni 
Lal abtained a mortgage decree on October 
30, 1930, and took out execution of his decree. 
The half house was attached’ and on 
October 28, 1931, L. Moti Ram presented an 
objection to the executing Court in which he 
asked for the raising of the attachment or 
in the alternative for the sale of the . pro- 
perty to be carried out subject to his 
mortgage. In the meantime Musammat 
Radha Devi filed a declaratory suit with 
regard to the. property and the Court 
trying ihe suit sent an injunction for stay of 
execution. The executing Judge filed the 
application for execution with the direction 
that the attachment should subsist. The 
same Judge filed the objection of L. Moti 
Ram also on December 21, 1932, on the 
ground that the connected petition for 
execution had been stayed. The suit of 
Musammat Radha Bai was dismissed and 
R. B. Chuni Lal again took out an execution 
of his decree. The sale of ‘the property 
took place on May 10,1933, when it was 
knocked down to L. Jaggan Nath On May 
13, 1933, L. Moti Ram gave a petition tothe 
executing Court. In this application he 
referred to his previous objection which 
had been filed and stated that his mort- 
gaged charged on the property was still 
subsisting. He asked that the money due 
_tohim should be paid out of thesale pro- 
ceeds ofthalf of the house which had been 
auctioned. This petition was dismissed in 
default on July 3, 1933, and the sale was 
confirmed on July 18, 1933. 

. L. Moti Ram then brought the present 
suit under O. XXXIV, Civil Procedure Oode, 
for a mortgage decree to be granted to 
him against the half house mortgaged to 
him, and heimpleaded L. Basheshar Nath; 
the mortgagor, L. Jaggan Nath, the auction- 
purchaser and the firm Lal Singh Man 
Singh to whem were mortgaged the resi- 
duary rights in the property remaining 
after the first two mortgages had been 
met. L.Jaggan Nath alone contested the 
suit. He raised a vague plea that the 
euit was not properly framed. He urged 
that R. B. Chuni Lal had a prior mort- 
gage and thathis mortgage money must 
be paid before L. Moti Ram could obtain 
He stated that 
O. XXI, r. 63, Civil Procedure Code, was 
also a bar to the suit. The trial Court 
framed the following issues. 1. Whether 
the suit lies in 
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Whether the suit is barred as the plaintiff 
did not bring a suit under O. XXI, r. 63, 
Civil Procedure Code? 3. Is the plaintiff 
entitled toa decree for sale, and for what 
amount ? 4. If so, is defendant No. 2 en- 
titled to a prior charge and for what 
amount? 5 To what reliefis the plaintiff 


antitled and against whom? The learned 


trial Judge took up issues Nos. 1 and 2 
first for decision. He found that the order 
dated July 3, 1933, dismissing the application 
of L. Moti Ram for default was tantamount 
to an order under O. XXI, r. 58, Civil Pro- 
cedure Code. He held that under O. XXI, 
r. 63, Civil Procedure Code, L. Moti Ram was 
bound to bring a suit to set aside that 
order, and that L. Moti Ram having failed 
to do so, his present suit was barred under 
the same rule. The suit was accordingly 
dismissed and Lala Moti Ram has come up 
on appeal to this Court. 


There are two applications to be consider- 
ed inthis case: The first is that of Octo- 
ber 28, 1931, presented by L. Moti Ram 
which was filed because injunction had 
been received to stay the connected appli- 
cation, and the secondis the application 
dated May 13, 1933, which was dismissed 
for default. It is obvious that the first ap- 
plication was not adjudicated upon. It can- 
not be said, therefore, that the order filing 
the application amounted to either a dis- 
missal or acceptance of the request contain- 
ed in that petition. It is necessary under 
O. XXI, rr. 58 to 63, Civil Procedure Code, 
that the Court should investigate the claim 
and give its decision on the merits. In 
these circumstances the order passed on 
December 21, 1932, filing the objection was 
not one which should have been set aside 


‘by a declaratory suit under O. XXI, r. 63, 


Civil Procedure Code, and is, therefore, no 
bar tothe present suit. We now turn to 
the second application dated May 13, 1932, 
The sale had already been completed on 
May 10, 1933, before this petition was pre- 
sented. Itis now an established proposi- 
tion of law so faras this Province is con- 
cerned, that the attachment ceases to exist 
directly the property is auctioned. This 
was laid-down by a Bench of this Court 
in Appeal No. 178-31 of 1936 Kishan Singh 
v, Vaishno Das (1). It follows that there 
was no attachment on May 13, 1933, when 
L. Moti Ram presented his second petition. 
There being no attachment in existence, no 
application under O. XXI, r. 58, Civil Pro- 


= (1)A IR 1937 Pesh. 90; 171 Ind. Oas. 302; 10 R 
Pesh. 30, - l 
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cedure Code, was necessary and conse- 
. quently the dismissal of the petition for de- 
fault: of appearance on July 3, 1933, was 
no such final order as to make it incumbent 
on L. Moti Ram to bring a suit under 
O. XXI, r. 63, Civil Procedure Codes. This 
order also does not, therefore, preclude the 
present suit. 

The trial Judge was consequently wrong 
in holding the suit to be incompetent. The 
learned Counsel for the respondent has 
urged that the suit was not correctly 
framed because the plaintiff shonid have 
asked for the redemptionof the mortgage 
of R. B. Obuni Lal in addition to 
what hehas asked for in his plaint. We 
regret we cannot allow learned Counsel for 
the respondent to raise this plea on appeal. 
This objection does not find place in his 
pleas. He wants to bring it within the 
general allegation made by him that the 
suit was not correctly framed ; we do not 
think that he can do so because it is neces- 
sary that pleadings should be clear and de- 
finite, and if the learned Counsel meant by 
it what he is now stating before us, he could 
have very easily mentioned in the pleas and 
it would have been discussed in the judg- 
ment. The learned trial Judge understood 
issues Nos. 1 and 2 to cover the same plea 
and we do not see any reason whatsoever 
to depart from that view. Asa result, the 
appeal is accepted and the order of the 
trial Judge on Issues Nos.1 and 2 is set 
aside, The case is remanded under O. XLI, 
r. 23, Civil Procedure Code, to the lower 
Court for decision on the remaining issues. 
The court-fee should be refunded. The costs 
shall follow the event. Pleader’s fes 2 par 
cent. 


D. Appeal accepted. 


a n e 


LAHORE HIGH COURT 
Execution Second Appeal No. 396 of 1936 
December 7, 1936 


JAI LAL, J. 
BARKAT ALI AND OTEBRS—DEORER-HOLDERS 
r ~~ APPELLANTS 


VETSUS 
MUNICIPAL COMMITTEE, GUJRAT 
AND OTHERS—J UDGMENT- DEBTORS 
— RESPONDENTS 3 

Appeal—Practice—Appellant present but Counse 
absent—Duty of Court to pass orders on merits— 
Limitation Act (IX of 1908), s. 5—Circumstances held 
such as to extend time. 

Where onthe date of hearing of the appeal before 
the lower Appellate Court, the appellant is present 
but his Counsel ie absent, the Court should pass orders 
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on merits after examining judgment under appeal 
and the grounds of the appeal. It should not merely 
dismiss the appeal on the ground that the appellant 
does not say anything against the order of the lower 
Oourt. 

An application for acopy of the grounds of appeal 
before the lower Appellate Court was made along with 
an application for the copy of the judgment appealed 
against and the copy of the groundsof appeal was not 
given along withthe copy of the judgment by the 
negligence of the Copying Department. Subsequently, 
another application for the copy of the grounds of 
appeal was made on which a copy was given to the 
appellant : 

Held, that the time should be extended under s. 5, 
Limitation Act. 

Exn. 8.A.from an order of the Senior 
Sub-Judge, Gujrat, dated November 9, 
1935. 


Mr. Muhammad Din Jan, for the Appel” 


` lant. 


Mr. V. N. Sethi, for the Respondents. 

Judgment.—A preliminary objection 
that this appeal is barred by time has no 
force. An application for a copy of the 
grounds of appeal before the lower Appellate 
Court was made along with an application 
for the copy of the judgment appealed 
against and the copy of the grounds of 
appeal wasnot given along with Lhe copy 
of the judgment by the negligence of the 
Copying Department. Subsequently another 
application for the copy of the grounds of 
appeal was made on which a copy was.given 
to the appellant. If the whole of the time 
from the date of the original application to 
the date of the delivery ofthe copy of the 
grounds of appeal be deducted then the 
appeal is well within time. In any case the 
circumstances are such that I would have 
extended the time under s. 5, Limitation 
Act. On the merits, this appeal must be 
accepted. It appears that on the hearing 
of the appeal before the Senior Subordinate 
Judge the appellants’ Counsel did not ap- 
pear. The appellants were present and 
the only order passed by the Senior Sub- 
ordinate Judge was: “Counsel is absent. 
The appellant does not say anything against 
the order of the lower Court. Dismissed 
with costs." No grounds are given for 
dismissing the appeal on the merits. When 
the appellants were present it was the 
duty of the Senior Subordinate Judge to 
decide the appeal on the merits. Itis not 
a case in which the appellants withdrew 
the appeal or expressed their inability to 
support it. Apparently the appellants were 
anxious to proceed with it butin the absence 
of their Counsel, they were unable to support 
the grounds of appeal by arguments. The 
learned Senior Subordinate Judge should, 
therefore, have written an order on tne 
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merits after examining the judgment of 
the Court below andthe grounds of appeal. 
The case is an important onefrom the point 
of view of all concerned and it is not desir- 
able that a case of this description should go 
practically in default. 

I accordingly accept this appeal, set 
aside the decree of the Senior Subordinate 
Judge and sendthe case back tohim with 
direction to hear the appeal on the merits 
and to decide it in accordance with law. 
The appellants are initially responsible 
for the situation that has arisen and cone- 
sequently I make no order as to the costs 
of this appeal, The parties have heen 
directed to appear before the Senior Sub- 
ordinate Judge on January 4, 1937.- 

D. Case remanded. 


ett a o a 


ALLAHABAD HIGH COURT 
Second Oivil Appeal No. 882 of 1935 
April 28, 1937 
BAJPAI, J. 

KUSHAL SINGH—~Derenpant ~APPELLANT 
versus 

RAM KISHAN SINGH—PLAINTIFEF AND 

oTuges—Pro forma DEFENDANTS — 
RESPONDENTS 

Transfer of Property Act (IV of 1882), ss. 83, 84— 
Deposit by mortgagor—Morigagee, if can refuse to 
accept it on ground that it was short—Proper proce- 
dure tobe followed by mortgagee, claiming more in- 
terest. 

The deposit to be valid must comply with all the 
conditions laid down ins. 83, Transfer of Property 
Act. If the deposit is a valid deposit on the date on 
which’ it was made, namely that ifinterest has been 
calculated up till the date of the deposit, then all 
that the mortgagee can say when notice is served 
on him is that sume more interest should be allowed 
to him and that that amount should also be paid to him. 
The Court on such a plea will find out the amount of 
the interest and will direct the mortgagor to pay that 
amount. If the mortgagor refuses to pay that amount, 
the mortgagee might beentitled to refuse to accept 
the amount; but he (the mortgagee) cannot refuse to 

‘accept the deposit on the ground that the initial 
deposit was short. 

[Oaseiaw referredto.] ; Sa 

. B. C. A. from a decision of the Additional 
Sub-Judge, Jaunpur, dated July 11, 1930. 

Mr. K. N. Malaviya, for the Appellant. 

- Mr. Gopalji Mehrotra, for the Respon- 
dents. 

Judgment.—This is an appeal by 
Kushal Singh who was a defendant in a 
suit for redemption. The mortgage which 
was sought to be redeemed was: made.by 
the plaintiff on’ July 15, 1930, and was 
for a sum of Rs. 400. On November 26, 

1932, the plaintiff submitted an applica- 
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tion under s. 83, Transfer of Property Act, 
stating that the amount due to the defend- 
ant on the mortgage was Rs. 667-3-6, but 
by way of precaution the plaintiff was 
depositing a sum of Rs. 670 to the credit 
of the mortgagee, oppcsite party. Notice 
of this application was sent to the morte 
gagee and according to the process-server's 
report, the notice was served on January 13 
1933. The mortgagee refused to withdraw’ 
the money with the result that the money 
remained in Court. 

On November 25, 1933, the plaintiff 
brought the present suit for redemption 
and it was pleaded by the defendant that 
the deposit made by the plaintiff under 
s. 83 was not a valid deposit and the 


_ plaintiff could seek redemption only if the 


entire amount payable by the plaintiff up 
to date was paid by the plaictiff. The 
Court of first instance accepted the plea 
in defence and gave a decree for re- 
demption on payment of a sum _ of 
Rs. 910-10-0. The plaintiff went in appeal 
to the lower Appellate Court and that 
Court found on admission made by the 
defendant that Rs. 670 represented the full 
amount payable under the mortgage to the 
defendant up till November 26, 1932. It 
would thus appear that the parties were 
agreed that the deposit was made on Nov- 
ember 26, 1932, and that the amount due on 
that date under the mortgage was Rs. 670. 
The lower Appellate Court has further 
found that notice was served on the morte 
gageo on January 13, 1933, and that in» 
terest should therefore run up till that 
date and the amount due to the morte 
gagee on January 13,1933, would be 
Rs. 688-9-7. The lower Appellate Court 
has, therefore, decreed the plaintiff's suit 
on payment of Rs. 683-9-7. 

After the delivery of judgment by the 
lower Appellate Court, an unsigned petition 
was presented on behalf of the defendant 
in which it was stated that the amount 
was actually deposited in the Government 
Treasury on November 30, 1932, and the 
deposit of Rs. 670 was insufficient and 
invalid in law. When I say ‘unsigned’ 
I mean that the petition, although if pur- 
ports to be by Kushal Singh defendant, is 
not signed by him, but one Mr. H. N. 
Shukla seems to have countersigned the 


. petition and I am informed by Dr. Malaviya 


that Mr. Shukla was the Counsel for 
Kushal Singh. The order that was passed by 
the lower Appellate Court on this application 
(notice of which does not seem to have 
been given to the plaintiff) was “Place 


gig 
it on the file. I don’t want to exercise my 
powers under s. 151, Civil Procedure Code”. 
The petition does not say as to what the 
amount of the mortgage would be on Nov- 
ember 30, 1932, and as stated before; the 
plaintiff on November 26, 1932, stated in his 
petition that the amount due on the mort- 
gage was only Rs. 667-3-6 but by way of 
precaution he would deposit Rs. 670, and it 
may be that even if the facts stated in the 
petition of July 13, 1935, are correct, and if 
that petition canat all be taken into con- 
sideration, then the amount due up till 
November 30, 1932, would not be more than 
Rs. 670. In any event I have not tried 
to make any calculation up till November 
30, 1932, because I hold the view that 
the defendant accepted the position 
that the money owas deposited on 
November 26, 1932, and that the amount 
due under the mortgage was not more than 
Rs. 670 on the date of the deposit. 

[n second appeal, it is contended before 
me that the amount was deposited on Nov- 
ember 30, 1932, and was not a full deposit 
inasmuch as more than Rs. 670 was due 
on that date. I have already in an earlier 
portion of my judgment discussed this 
aspect of the case and I come to the con- 
clusion that it is not open tothe defend- 
ant to say that the deposit was madeon 
November 30, 1932, at this belated stage. 
The defendant woke up on July 13, 1935, 
after the judgment of the lower Appellate 
Court, and the plaintiff never had an 
opportunity to meet this point in the Oourt 
below. The second point is more import- 
ant and it is that under s. 84, Transfer 
of Property Act, interest will cease to run 


from the time that notice required by s, 83. 


has been served on the mortgagee. By 
the Amending Act XX of 1929 the words 
“and the notice required by s. 83 has been 
served on the mortgagee” have been added 
to para. 1 ofs. 84 andthe contention is 
that a deposit to be a valid and legal 
deposit has got-to calculate the interest 
not only up till the date of the deposit but 
up till the date that the notice required by 
s. 838 has been served on the motgagee. 
The validity of the deposit has got to be 
determined by a reference to s. 83, Trans- 
fer of Property Act, and it is clear that 
if the deposit is not a valid deposit under 
s. 83, then. the opposite party mortgagee 
would be justified in refusing to accept the 
deposit and the applicant, when he brings 
a suit for redemption, will derive no ad- 
vantage by the deposit made by him, It 
has been held in a number of cases that 
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the deposit must comply with all the terms 
laid down in s. 83; see the cases in Kannu 
Mal v. Indarpal Singh (1), Kannu Mal v. 
Indarpal Singh (2), Gokul Kalwar v. Chan- 
der Sekhar (3), Ganeshi Lal v. Rohni- 
Rukumdhuj Prasad (4), Subbai Goundan v. 
Palani Goundan, 34t Ind. Qas. 825 (5) and 
Debi Prasad v. Kedar Singh (6). In the 
last two cases the deposit was short by a 
very trifling amount and yet the Courts 
held that the deposit was not a proper de- 
posit and the plaintiff when he brought: a 
suit for redemption could not take advan- 
tage of the deposit made by him but he 
had to pay the entire sum due on the ` 
mortgage up till the date of the suit, and: 
similarly it is argued before me that the 
plaintiff of the present suit cannot take 
advantage of the deposit made by him on 
November 26, 1932, but that he should, as 
directed by the trial Court, pay interest up 
till the date of the suit. 

On behalf of the plaintiffi-respondent it 
is contended that the deposit that was 
made under s. 83, Transfer of Property Act, 
was a Valid deposit and it is not necessary 
for the plaintiff to deposit anything more 
than what he did deposit and therefore the 
decree of the lower Appellate Court is cor- 
rect inasmuch as it has allowed the de- 
fendant interest not only up till Novem- 
ber 26, 1932, but up till January 13, 
1933, the date when notice under s.83 was 
served onthe mortgagee. The submission 
on behalf of the plaintiff is that it is im- 
possible to anticipate when notice would be 
served, for it is conceivable that the notice 
may sometimes be served even after a year 
from the date of the deposit and from the 
time that process is issued to the defen- 
dant, and if the law contemplated that a 
deposit would become an invalid deposit 
under s. 83 if interest up till the date of 
the service of the notice was not included 
in the deposit, it would throw an almost 
impossible burden on the applicant mort- 
gagor and this is not what was contemplat- 
ed. I feel inclined*to agree with the con- 
tention advanced on behalf of the. plaintiff- 
respondent and I hold the view that if the 


(1) 44 A 102; 64 Ind. Cas. 907; AI R1992 All. 147; 
9 A LJ 693. 


1 
(2) 45 A 273; 71 Ind. Cas, 278; AI R 1923 All 183; 
2LA LJ 39. 
(3) 48 A 611; 96 Ind.Cas. 1; ATR 1926 All. 665! 
24 ALJ 769, 
(4) 50 A 655; 108 Ind, Cas. 570; AI R 1928 All. 311; 
26 A LJ 394. 
AS 34 Ind. Cas, 825; A I R 1917 Mad. 922; 30M LJ 
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deposit is a valid deposit on the date on 
which it was made, namely that if interest 
has been calculated up till the date of 
the deposit, then all that the defendant 
can say when notice is served on himis 
that some more interest should be allow- 
ed to him and that that amount should 
also he paid to him. The Court on sucha 
plea will find out the amount of the interest 
and will direct the applicant: mortgagor to 
pay. that amount. If the applicant mort- 
gagor refuses to pay that amount, the 
mortgagee opposite party might be entitl- 
ed to refuse to accept the amount; but 
he (the mortgagee) cannot refuse to accept 


the deposit on the ground: that the initial - 


deposit was short. In the circumstances 


of the present case the mortgagee never - 


came to Court. Thus. he cannot in the 
present suit ask for anything more than 
that interest from November 26, 1932, up 
till January 13, 1933, should be paid to him 
and that is what the lower Appellate Court 
has done. 
of this case, there is no force in this appeal 
and I dismiss it with costs. Leave to file 
an appeal by way of Letters Patent is 
allowed, 

D. n Appeal dismissed. 


u 


CALCUTTA HIGH COURT 
Letters Patent Appeals Nos, 14 and 15 of 


1936 
February 10, 1937 
DERBYSHIRE, C. J. and 
D. N. MITTER, J. ~ ; 
OHAIRMAN, MIDNAPORE DISTRIOT 
BOARD—A pPELLANT . 
VErsus 
MONMOTHA NATH MONDAL AND OTHERS 
‘RESPONDENTS - 

Bengal Ferries Act (I of 1885), ss. 6,. 5—Notifica- 
tion under 3. 6 defining limits of . ferry--Whether 
confers right to embark or disembark passengers and 
cargo. 

When the Crown grants a ferry and purports to 
‘declare the limits within which itis to run, the 
termini must be on places over which the public 
may have the right toembark or disembark. And 
the whole question, therefore, is whether the Legis- 
lature, assuming that it is competent to convert all 
lands within such limits into highways, -has, by 
what it has said in the Act, expressed any such 
intention. There is very great difficulty in pre- 
suming in favour of any such intention. Such con- 
version would in effect amount -to confiscation of 
private property without a corresponding award of 
compensation, and would be tantamount to a declara- 
tion‘in favour of the public ofan incorporeal heredita- 
ment over private property over which no such right 
accrued under the ordinary laws of the land. Such 
words as are contained either in the definition of 
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ferry (s.5, Bengal Ferries Act) or the defining of 
the limits {s. 6), do nob express any intention of 
taking away rights of private individuals or vesting 
any rightsin the public. And unless such intention 
is very clearly expressed, no inference of such inten- 
tion would, in my opinion, be permissible. The land 
if it isto be converted, intoa highway, hasto be 
converted under the law as it stands either by ob- 
taining a dedication absolute or restricted or by 
acquisition voluntary or compulsory. By merely 
calling a piece of landa ferry or a landing stage the 
Legislature cannot be taken to have affected private 
rights of individuals. Therefore, the notification 
under s.6 the whole scope of which is to define the 
limits of the ferry, taken along with the definition 
of ferry as including a landing stage, does not con- 
fer any right to embark or disembark the passengers 
and cargo of the ferry so long as the lands to be 
used as landing stages, have not been made into 
highways by such means as the law allows. 


[English aid Indian case-laws referred to.] 


L. P. A. against the judgment of M. N. 
Mukherjee, J., dated May 27, 1936. 

Messrs. Rama Prasad Mukherjee and 
Uma Prasad Mukherjee(in Appeal No. 14) 
and Mr. Purnendu Sekhar Basu (in Appeal 
No. 15), for the Appellant. 

Mr. Hemendra Kumar Dasfor Mr. Rabin- 
dra. Nath Bhattacharjya, Messrs. Hira Lal 
Chakraburty, Purnendu Sekhar Basu and 
kama Prosad Mukherjee, for the Respond- 
ents (in Appeals Nos. 14 and 15). 

Judgment in Second Appeal. 

Mukherji, J.—-The Chairman of the 
Board :of 24-Parganas and the 
Chairman of the District Board of Midna- 
pore are’the respondents in this appeal. 
The plaintiffs are proprietors of two plots 
of Garlai Khas Patit (unculturable waste) 
being O. S. Plots Nos. 122 and 137 of 
Mauza. Kagdwip appertaining to their 


Tauzi No. 2732 of the 24-Paragans Collec- 


torate. This title of 
denied by the 


the plaintiffs is not 
defendants; but the latter 


` claim the right to discharge their pas- 


sengers and cargo oftheir ferry boats on 
the said lands. The plaintiffs prayed in 
this suit for an injunction restraining the 
defendants from exercising that right. The 
Courts below have dismissed the suit. Hence 
this appeal. l 


O. S. Plot No. 23 of Mauzah Kagdwip is 
a District Board Road, with a breadth, it 
is said, of 8 ft. Until about the year 1931 
the ferry. boats used to land their passen» 
gers and cargo at the mouth of that plot, 
close to the river: that -is the plaintiffs 
case. Their case also is that since then 
this right is being exercised atall parts 
of the two plots in suit. The defendants 
rely upon » Notitication dated October 
4,1916, as’ conferring on them this right. 
The Notification defines the limits of the 
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ferry at this place, at any place within 
half a mile on either side of the District 
Board road. The Courts below have held 
this Notification which .was- issued under 
s: 6 of the Ferries Act (IB. O. of 1885) 
gives the defendants,.in whom the manage- 
ment of the ferry is vested by reason of the 
provision contained in 8.35 ofthe Act, the 
right which they have been exercising. 
Now, ‘a ferry’, as defined by Parke, B. is 
a highway for all the Queen's subjects pay- 
ing toll: North and South Shields Ferry 
Co. v. Barker, (1). Lord Parker of Wadding- 
ton has said : l 

“A ferry may be regarded as a link between two 
highways on either side of the water or as par; 
of the continuous: highway crossing the watert; 
Hammerton v. Dysart (2).” l 

.A public ferry is a public highway ofa 
special description and ils termination 
must bein places where the public have 
rights as towns or vills or highways lead- 
ing to townsor vills. The right of grantee 
is’in the one case an exclusive right of 
carrying from one point to the other all 
who are going to the highway to the 
nearest town or vill to which the high- 
way leads on the other side Huzzey v. Field 
(3) at p. 442%. In the Act ‘ferry’ has been 
defined as including a bridge or boats, 
pantoons or rafts, a swing bridge, a 
flying bridge, a temporary bridge, and a 
landing stage :s. 5. Therefore, a landing 
stage being part of a ferry must be a 
highway over which the public can ex- 
ercise their right of way. The ferry is a 
toll franchise, and at one time it was 
thought that there can by law be no good 
franchise of a ferry unless the owner has 
- the property in the soil on both sides of 
- the water, but that proposition was not 
C countenanced inthe case Peter v. Kendal 
(4). In that case Bayley, J. observed ; 
‘ “Tam of opinion that it is not necessary that 
the ownerofa ferry should have the property in the 
soil on either side. He must havea right to land 
upon both sides but he need not have the property 
in the soil on either. Itis sufficient if the landing 
place beina public highway, This is perfectly 
consistent with the principle laid down in 
Saville. That principle is that aferry is in respect 
of a landing place, and not of the water. But 
I cannot agree to what is stated asa conclusion 


resulting from that principle ‘that every owner of a 
ferry must have the land on both sides of the 


(1) (1848) 2 Ex. 136; 76 R R 531. 

(2) (1916) 1 A © 57; 85 L J Oh, 33; 113 L T 1039; 
sod P97; 31T LR 592; 5983 665; 183 LG R 
1255 


D9. 
(3) (1835) 2 Or. M & R 432; 1 Gale 166; 5 Tyr. 855; 
4 LJ Ex. 239. 

(4) (1827) 6 B&O 703; 5 LJ (os) K B282; 30 R 
R 504. 

* Page of (1835) 2 Or.M & R.—[Ed.] 
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water, for otherwise be cannot land’, The reason 
given ‘forhis having the property in the soil is 
insufficient for he may have a right to land on both 
shores without having any property in-the soil of 
either, The original owner of the land may have 


granted thesoil of it,and reserved out of the grant - 


to himself, his heirs- and assigns the right of using 
the lard on both sides for the purpose of embarking 
and disembarking passengers.” 

In the same case Holroyd, J. said : 

“The ownerofthe ferry must as incident to the 
ferry havesuch right to use the land on both 
sides, as to enable him to embark or disembark 
his passengers butheneed not forthat purpose 
haveany propertyin the soil. It is eufficient if he 


has aright to usethe land forall the purposes of ~ 
the ferry. That isa right to use the land of another ~ 


fora particular purpose and is 
hereditament.” 


This case as wellas several other cases 
have been cited in Pratt and Mackenzie's 
Law of Highways, Edn, 16, p. 6, where itis 
Said:  . P 

“The interests of the public ina ferry are similar 
to their interests in highways in general. The 
public have a right toembark and disembark at 
the landing places provided such landing places are 
highways.” 

In Bourenemouth Swanage Motor Road 
and Ferry Co. yv. Harvey & Sons (5) it has 
been held that a ferryman working from 
a highway is not entitled to land’ his 


an incorporeal 


Passengers on private property over which ` 


the public have not aright of way. When 
the Crown grants a ferry and purports to 
decree the limits within which it is to 
run, the termini must be on places over 
which the public may have the right to 
disembark. And the whole 
question, therefore, is whether the Legis- 
lature, assuming that it is competent to 
convert all lands within such limits into 
highways, has, by what ithas said in the 
Act, expressed any such intention. There 
is very great difficulty in presuming in 
favour of any such intention. Such conver- 
sion would, in effect, amount to confiscation 
of private property without a correspond- 
ing. award of compensation, wvuld be 
tantamount to a declaration in favour of 
the public of an incorporeal hereditament 
over private property over which no such 
right accrued under the ordinary laws of 
the land. Such words as are contained 
either in the definition of ferry (s. 
the defining. of the limits (s. 6), do not, in 
my judgment, express any intention of take 


ing away rights of private individuals or 


vesting any rights in the public. And 
unless such intention is very clearly express- 
ed, no inference of- such intention: would 
in my opinion be permissible. The land 


(5) (1930) 
J-P 217; 46 T L R439; 28 L G R351, 


5) or 


A O 549; 99 LJ Ch. 337; 143 L T 313; 94 
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if it is to be converted, into a highway, 
has to be converted under the law as it 
stands either by obtaining a dedication 
absolute or restricted or by acquisition 
voluntary or compulsory. By merely calling 
a piece of land a ferry or a landing stage 
the Legislature cannot be taken to have 
affected private rights of individuals. In 
England ferries were formerly created by 
‘Royal grant and now by: Act of Parlia- 
ment and the right to a ferry may also be 
claimed by prescription which presumes a 
grant: Letton v. Goodden (6). In the 
Ferries. (Acquisition by Local Authorities 
Act, 1919,9 & 10 Geo. V, G. 75) the de- 
finition of ‘existing ferry’ includes 

“all boats or other vessels, landing: stages, ap- 
proaches, apparatus, plants and other property used in 
connection with the ferry.” 

Under a later Special Act of 1923, 13 
& 14 Geo. V, O. 78, under which a com- 
pany was authorized to construct a motor 
road and ferry for the purpose of providing 
a more direct communication between two 
cities B. & S. a case arose in which the 
point in c'ntroversy, was very different, 
but the judgment of Lord Hanworth, M.R. 
in that case throws considerable light on 
the present question. The defendants in 
that case were relying upon their right to 
ferry across the river, The Master of the 
Rolls quoted the dictum of Lord Haldane 
in Hammerton v. Dysart (2): 

“The King’s subjects are prima facie entitled to 
go on the Thames any other public highway from 
any points an the banks to which they have access 
and to cross. and across it freely and to ferry others 
across, i j 


And then his Lordship observed : 

“But from the materials before us it does not 
appear that they have access to this waterway over 
which they ferried persons as of right. We are told 
that there is a road passing though the parish of 
Studland, but the highway as a highway ends in 
& rough piece of land or morass which belongs to 
the Bankes family. The dictum, therefore, of Lord 
Haldane does not apply to this case because where 
persous did ferry from one side to the other on this 
particular side where South Haven is, there was 
no access to the waterway at all except by the 
consent or leave or license ‘or acquiescence of the 
authorities of the Bankes estate. itis not possible 
to say that the defendants or any otner persons 
held a right of access at this point of ‘the land. 
There was a lacuna between the ending of the high- 
way and commencenent of the waterway. Over that 
lacuna if and so far asthe defendants or anybody 
else went ıt was by the leave and license, pre- 
sumed of the persons ‘who, if they had objected, 
poets have taken the objection that land formed 
heir private property and was subject entirely to 
ere rights and not subject in any way to public 
rights,” - 


That exactly is the position here. If it 


(6) (1866) 2 Eq. 123; 35 L J Oh. 427: 14 L T 296: 14 
a S A oo a 


111—103 & 104° 
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be held that. the fixing of the limits to 
half a mile on either side of the District 
Board means that rights of the public are 
created in derogation of the exclusive rights 
of the plaintiffs in the lands it either means 
that all the lands concerned in the suit 
have been taken away from the plaintiffs or 
at least that aright of way over the lands, 
Over indeterminate courses and exercisable 
every Partof them, has been created. I 
am, therefore, of opinion that the Notifica- 
tion, the whole scope of which was to define 
the limits of the ferry, taking along with 
the definition of ferry as including a land- 
ing stage, has not conferred any right cn 
the defendants to embark or disembark the 
passengers and cargo of the ferry.so long 
as the lands to be used as landing - stages 
have not been made into highways by such 
means as the law allows. The Additional 
District Judge kas observed in his judg- 
ment -that the lessees under the defendants- 
respondents who ply the boats have not 
been made parties to the suit. The learned 
Judge intended that this observation of his 
was to be regarded as an additional 
ground why the suit should be dismissed. 
I do not find any issue noted in the 
judgment of the trial Court specifically rais- 
ing this question, nor do I find that the trial 
Court has expressed any opinion upon it, If 
the defendants desire to rely upon this 
ground for the purpose of resisting the 


-plaintiff's claim, the question should have 


been raised in a proper form sothat an 
issue might be framed and the plaintiffs 
given an opportunity either to make the 
lessees parties, or if they were so advised 
and the suit was otherwise maintainable, 


-lo proceed with the suit as it was originally 


framed. In any event, I am not prepared 
to hold that this omission on the part of the 
plaintifis is a ground which should stand 
in their way in obtaining the injunction I 
propose to issue in this case. 


As I propose to give leave. to the respone 
dents to prefer an appeal, the operation 


‘of ‘this order will be stayed for a month 
‘from to-day within which the respondent 


will be able to get from the Appellate Court 
such orders as-they may standin need of. 
In my judgment the appeal should be 


“allowed, and I order accordingly. The deci- 


sions of the Courts below being set aside, 
the injunction asked for by the plaintiffs 
should issue.’ Costs to appellants in all 
Leave is granted to the res- 
pondents to appeal under cl. 15, Letters 


Patents- - - 
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Letters Patent Appeal No. 14. 

Judgment—This appeal is dismissed 
subject to this that the injunction granted 
in favour of the plaintiffs will be altered 
in this way. It is further ordered and 
decreed that so long as the plaintiffs or 
their successors-in-title are in possession 
of plots No. 137, No. land No. 22, the 
defendant, the Chairman of the District 
Board of Midnapore, and/or his successors 
-be restrained from discharging or permit- 
ting to be discharged the cargoes or pas- 
sengers of the ferry boats plying for hire 
under him on to plot No. 22 except in case 
of necessity due to floods and from dis- 
charging or permitting to be discharged the 
cargies and passengers of the said ferry 
boats oo to plots No. 1387 and No. 1 
except in case of necessity due to danger 
arising from floods, tides or currents and 
from ctherwise interfering with tle plaintiffs’ 
pessessicn of ‘the said plots. There wi] be 
no order for costs in this appeal. 

Letters Patent Appeal No. 15 

Judgment—tThis appeal of the Chair 
man of the District Board of 24-Parganas 
is allowed and the plaintiffs’ suit as against 
him dismissed on the ground that he has 
no control over this matter. There will be 
no order for costs in this appeal. 


D. Appeal dismissed. 
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Fazu ALI AND DHAVLE, Jd. 
RABINDRA CHANDRA GHOSH 
AND -OTHERS — PLAINTIFES-—ÅPPELLANTS 
l VETSUS 

Mahtha GAURI SINGH AND OTHERS 

—DEFENDANTS— RESPONDENTS 


Landlord and tenani—Adverse possession——Person 


entering on void lease -Nature of tenincy — Zemin- 
dar mahing maintenance grant of village to his son 
terminable on extinciton of male line of grantee— 
Grantee giving mukarrari lease to terants— Grantee 
dying without leaving male issues—Zemindar accept- 
ing rent from tenants—Tenancy held became one from 
year to year— Zemindar’s suit for ejectment 12 years 
after grantee's -death—Tenants, tf can plead adverse 
possesston. 

Ifa man entersupon a void lease, he is not a dis- 
seisor but a tenant-at-will under the terms of the 
lease in all other respects except the duration of 
time; and when he pays or agrees to pay any of the 
rent therein expressedto be 1eserved, he becomes a 
tenant from year to year upon the terms of the void 
lease se far us they are applicable to and not inconsis- 
tent with a yearly tenancy. 

Village was granted by one zeminder by way of 
karposh or maintenance to his son long ago and in 
1664 the son granted a mukarrart in respect of it 
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(subject to the payment ofa quit rent) toa certain 
person whose interest passed to the defendants. As the 
grant of zemindar was determinable on the extinction 
of the male line of the grantee, and suchan event did 
happen on the death ofthe grantee, the zemindar in the 
year 1918 sent a notice to the defendants asking them 
to give up possession of the disputed village. The 
defendants, however, refused to give up possession 
and so the zemindar brought the suit after more 
than 12 years from the date of the grantee’s death, for 
ejectment Itwasfoundthat the tenants continued 
to pay rent according to their lease to the zemindars 
who accepted it: 

Held, that the effect in law of the payment ofrent 
by the defendants to the plaintiff and its acceptance 
by the latter was that a new tenancy which was 
similar in all otherrespects to the original tenancy 
of the defendants under the grantee except as to the 
duration of time was created and the defendants 
became tenants from year to year under him. The 
mere fact that the plaintiff did not take any steps to 
eject the defendants at any earlier date after the 
death of the grantee did not make their possession 
adverse fo him or entitle them to resist his suit for 
ejectment. Beni Pershad Koeriv. Dudhnath Roy 
(2), followed, Ram Hachhya Singh v. Kamakhya 
Narain Singh (1) and Kamakhya Narayan Singh v. 
Ram Rachhya Singh (3), distinguished. 


C. A. from the appellate decree of the 
Judicial Commissioner, Chota Nagpur, dated 
May 2, 1934. 

Messrs. Munmatha Nath Mukerjee and 
B.C. De, icr the Appellants. 

Fazl Ali, J.—This appeal arises out of a 
suit which was decreed in part by the 
Additional Subordinate Judge of Hazari-. 
bagh but has been dismissed ın its entirety 
by the Judicial Ccmmissioner of Chota 
Nagpur. ‘lhe appellants (who are the sons 
of the original plaintiff and were substitut- 
ed in his place upon his death during 
the pendency of this appeal) are admit- 
tedly the proprietors of ‘Taluk Jagodih 
which includes village Phulwaria, the sub- 
ject-matter of the present suit. This village 
was granted by one Raja Bed Khan by 
way ci khorposh or maintenance to his 
son Jobraj Khan long ago and in 1864 
Jobraj Knan granted a mukarrari in res- 
pect of it (subject tothe payment of a quit 
rent)toa certain person whose interest 
has now passed to.:.the defendants. As 
the grant of Raja ‘Bed Khan was deter- 
minable on the extinction of the male line 
of the grantee and according tothe plain- 
tiff such an event did happen on the death 
of Jobraj Khan, the plaintiff in the year 
1918 sent a notice to the defendants 
asking them to give up possession of the 
disputed village. Thedefendants, however, 
refused to give up possession and so the 
plaintiff brought the present suit which 
has been dismissed by the learned Judicial 
Commissioner. Now, it seems to have been 
conceded before the learned J udicial 
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Commissioner that the disputed village was 
liable to be resumed upon the death 
of Jobraj Khan and that he had died 
without male issue about forty years 
ago. ‘the only material plea tnat was 


raised before him was one of limitation’ 


and it was dealt with by him in these 


words : 

“The final position, therefore, is as follows: (1) 
dobraj Khan died 40 years ago, (2) plaintiff became 
aware of this fact,or can be reasonably expected 
to have become aware of this fact, shortly after- 
wards, (3) defendants admittedly continued in 
possession ofthe disputed land for 40 years after 
Jobraj’s death without notice from the plaintiff 
to quit, (4) during this time defendants’ possession 
was that of a trespasser, and not that of a tenant, 
and (5) _therefore, defendants have been in adverse 
possession of the land for more than the statutory 
period of l\2 years with the result that plaintiff is 
aati debarred from ejecting them therefrom under 
the law,” 


Tae learned Judicial Commissioner has . 


not stated clearly what precise evidence 
there is inthe case to show that snortiy 
after Jobraj Khan had died, tne plaintiff 
became aware of his death; but even 
assuming that he has correctly surmised 
the posiuon, the inference of law waich 
he draws from the jacts before him appears 
to me to be not correct. Tae fact waich 
ought tobe borne in mind in determining 
the question of limitation is that accord- 
ing to both parties’ case, the defendants 
have continued to pay rent lo the plaintiff 
since the death of Jobraj Khan in the 
same manner as they used to pay it to him 
before his death. Lt was, therefore, urged 
on behalf of the plaintiff before the Judicial 
Commissioner that the case came within 
the application ofs, 116, Transter of Pro- 
perty Act, and the result of the continued 
payment of rent by the defendants was 
that wnoen the lease was determined on the 
death of Jobraj Khan, a new tenancy was 
created by reason vf the plaintiff accepting 
rent from the defendants, such a tenancy 
being in law a tenancy from year to 
year. Tho learned Judicial Commussioner 
held thats. Liu, Transfėfť of Property Act, 
had no application to the case for the 
reason that toe defendants were never 
in the position of lessees under tne plaint- 
li and ue quoted in support of his opinion 
a passage trom the decision of Jwala 
Prasad, J. in Ham Rachhya Singh v. 
Kamaknya Narain Singh (1). 


Now, even though s. 
directly applicable to this case, we have 
still to Consider tne legal effect of the 


(1) 4 Pat. 189; 84 Ind. Cas, 586; A I R 1925 Pat. 216; 
OP T 12 
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acceptance of rent by the plaintif after 
the mukurrari grant by Jobraj Khan to 
the defendant's predecessors-in-in.erest 
became a defunct instrument, because tae 
case of the contesting respondent in the 
Court below seems to have been taat 
merely by such acceptance of rent all tne 
terms of the mukarrari lease granted by 
Jobraj Khan to the predecessors-in-interest 
of the defendants became binding upon 
the zemindar. I think that the answer 
to the problem is provided by the decision 
of the Judicial Committee in Beni Pershad 
Koeri v. Dudhnath Roy (2). In that case 
a zemindar had granted a village to his 
nephew for maintenance, the grant operating 
only for life. The grantee survived the 
grantor and. by an ekrarnama acknowledged 
the ‘succeeding zemindar to be entitled 
to the village. He had, however, already 
executed a patta in favour of a third 
person describing him to be a permanent 
lessee andthe zemindar who succeeded 
the grantor, accepted rent from him at the 
ratestipulated in the patta and did not 
disturb his possession for some time after 
the death of the orginal grantor. Never- 
theless when the zemindar subsequently 
claimed the village as part uf the innerited 
zemindari, it was held: (1) that the original 
grant not having extended to more than 
the life of the grantee, the patta was void 
as against the successor-in-title of the 
grantor; and (2) that the acceptance of rent 
atthe rate provided in the patta could 
not ‘havé the effect of confirming tue 
document in its entirety. Now the decision 
of the Judicial Committee appears to me 
to’ cover fully the points raised in the 
present case. It is clear that the duration 
of the mukarrari granted by Jobraj Khan 
could not exceed that of the original 
grantand from the- mere fact that the 
plaintiff continued to accept rent from 
the defendants, it cannot be inferred that 
he confirmed ali the terms of the mukarrari 
in favour of the defendants. The law on 
the subject has been stated in Wood fall's 
Law of Landlord and Tenant in these 
words : 

“If aman enters upon avoid lease, he isnot a 
disseisor bute tenant-at-will under the terns of 
the lease in all other respects except the duration 
of time; and when he pays or agrees to pay any of 
the rent therein expressed to be reserved, he 
becomes a tenant from year to year upon the terms 
ofthe void lease so far as they are applicable to 
and not inconsistent with a yearly tenancy.” 

Thus the effect in law of the payment 
of rent by the defendants to the plaintiff 
eo O 156; 261A 216; 4 O W N 274;7 Sar, 580 
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andits acceptance by the latter was that 
anew tenancy which was similar in all 
otherrespects to the original tenancy of 
the defendants under Jobraj Khan except 
as to the duration of time was created and 
the defendants became tenants from year 
to year under him. If this view is correct, 
ihe mere fact that the plaintiff did not 
take any steps toeject the defendants at 
any earlier date after the death of Jobraj 
. Khan does not make their possessicn 
adverse to him or entiled them toresist 
his suit for ejestment. The learned Judi- 
cial Commissioner has based his decisicn 
“on kam Rachhya Singh v. Kamakhya 
Narain Singh (1) which if held to be appli- 
cable to the present case would have con- 
cluded the matter, because that decision 
has been affirmed by the Judicial Committee 
of the Privy Council: see Kamakhya 
Narayan Singh v. Ram Rachhya Singh (3). 
But the distinguishing feature of that case is 
that no new tenancy had been brought into 
existence in that case inasmuch as the 
zemindar used to grant receipts only in 
the marfatdari form, that is tosay,in the 
name ofthe original mukarraridar and not 
in thename of the persons who held the 
lands after the mukarrari had become 
void by the death of the original grantcr. 
This aspect of the case was particularly 
emphasised by the Judicial Committee 
as will appear from their following observa- 
tions : 

“In their Lordships’ opinion this appeal must be 
decided upon the special facts of the ease which 
go to show, as already stated, that after the lease 
for lives expired, the plaintifi’s predecessor-in-title 
-did not recognize the heirs of the mukarraridars 
as tenants. He was aware of the position taken 
up by the heirs of the original mukerraridars and 
the permanent right which they claimed and which 
they wese desirous of establishing, and he was 
at pains notto do anything which might be taken 
to recognize that liability. The parties were really 
at arms length. The original lessees were assert- 
ing their permanent interest with a liability to pay 
a rent, right which the Maharaja refused to re- 
cognize, but which they continued to assert con- 
sistently..... It is argued that the principle contained 
in the provisions of s 116, Transfer cf Property 
Act, 182, should be applied, for although it could 
not be said that this case came expressly within 
the piovisions of the section, it was argued that 
the provisidns thereof should be used by way of 
analogy as laying down a iule of equity and good 
conscience, In their Lordships’ opinion there is 
not a case of lessee or under-lessee holding over 
within the meaning of the section, but even if the 
case were to be considered on the assumption that 
the provisions of the section were applicable, the 
facis of this case would go to show, as already 
stated, that the parties in paying and accepting 


(3) 7 Pat. 649; 108 Ind. Cas, 863; A I R 1928P O 148; 


551A 212;48 OL J69;9P L T 501; 32 CW N £97: 
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rent after the expiration of the lease for lives were 
acting without prejudice to their respective conten- 
tions, and it would have to be held that there was 
an agreement tothe contrary which would prevent 


the application ofthe provisions of the section in the 
present case.” 


These observations cannot apply to the 
present case, because here the plaintiffs 
by accepting rent from the defendants have 
treated them as their tenants and beyond 
the payment of rent, there is nothing in the 
present case to show that the defendants 
ever asserted their permanent interest in 
the land afterthe death of Jobraj Khan. 
therefore, be no doubt that 
the plaintiff is entitled to eject the defend- 
ants and the only question is whether a 
decree for ejectment can be passed in 
this suit. It may be stated here that 
when the case was before the Munsif, 
defendants Nos. 11 and 19 to 22 entered 
into a compromise with the plaintiff and 
he rightly decreed the suit in terms of the 
c mpromise. The Munsif, however, found 
that there was no proper service of notice 
to quit on the defendunts and so he dis- 


allowed the plaintiff's claim for khas 
possession in respect of the 14 annas 
share in the disputed village which 


belonged to the defendants other than 
defendants Nos. 11 and 19to 22, but he 
passed a decree declaring that the plaint- 
iff was the owner of the village in questicn 
and the defendants had no right -to remain 
in possession thereof. As the finding of 
the trial Court as regards the service of 
notice has not been challenged before 
us, the proper order to be passed in this 
appeal seems to be to restore the decree 
cf this trial Court. It is true that ordi- 
narily a Court would not grant a merely 
declaratory relief when the consequential 
relief claimed by the plaintiff cannot be 
granted. In the present Guse, however, the 
title of the parties having been fully 
investigated in the course of this some- 
what prolonged litigation, I am inclined to 
think that the plaintiff ought to get a 
decree in the terms in which the Munsif 
had granted it to him. I would, therefore, 
allow the appeal, set aside the judgment 
and decree of the lower Appellate 
Court and restoie the decree of the trial 
Court. As no one appears in this Court to 
contest the appeal, there will be no order for 
costs. i 

Dhavle, J.—I agree. If the principle of 
s: 116, Transfer of Property Act, were- to 
be applicable to this case, it would have 
been open to the plaintiff to show that 
there was no tenancy, because he accepted 
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the rent in ignorance of the fact that the 
tenancy had terminated. The lower Appel- 
late Court has apparently found on mere 
Surmise that the plaintiff became aware of 
Jobraj Khan's death and the consequent 
termination ofthe khorposh grant shortly 
after that event; but even if this finding had 
been based on evidence, the decision relied: 
on by the learned Munsif Beni Pershad 
Koeri v. Dudhnath Roy (2) makes it clear 
that the continued acceptance of rent from 
the defendants could not, in the circumst- 
ances of the case, give them the permanent 
Interest claimed by them; and as my 
learned brother has shown, the decision in 
Ram Rachhya Singh v. Kamakhya Narain 
Singh (1) is distinguishable on the facts. 

D. Appeal allowed. 


Sa 


~ MADRAS HIGH COURT 
-Civil Revision Petition No 1236 of 1934 
Decembcr 7, 1936 
VENKATARAMANA Rao, J. 
PARAKAM CATHOLIC SANGHAM 
ProPatstors, CHAMKATH PAREKKATH 
VARIYIED'S Son PARINCHOU anp ofagrs 
PLALNTIFFS—~ PETITIONERS 
l VETSUS 
VEKKEXOILKATH KAMTI NAMBRA- 
SHTADRE AMA'S Son RAVI VARMA 
THIRUMALPAD AND OTHERS— 
DEFENDANTS — RESPONDENTS 
Partnership Act (IX of 1932), ss. 69 (2), 74 (b)— 
Suit by unregistered firm in respect of contract 
entered into before Act—-Whether barred—S. 74 (b), 
if saves future proceedings from bar of s. 69 (2). 
Section 69, cl. (2), Partnership Act, will bar a suit 
by an unregistered firm even in respect of a contract 
entered into before the Act. The Legislature in- 
tended that all actions brought after October 1933, 
should be governed by the said provision. An in- 
terpretation consistent with this intention should be 
placed ons. 74, cl. (b) and the only possible inter- 
pretation is that s. 74, ol. (b), was only intended to 
save pending legal proceedings from the bar of 
s. 69, cl. (2) and not future proceedings. Surendra 
Nath De v. Monohar De (1), Krishna Lal Ram Lal v. 
Abdul Gafur (2), Firm Ram Prasad-Thakur Prasad 
v. Firm Kanta Prasad-Sital Ram (3) and Ram Sunder 
Bhowmick v. Madhu Sudhan Deb (4), relied on, 
Firm Danmal-Parshotam Das v. Firm Babu Ram 
Chote Lal(5), explained and partly dissented from. 
U. R. P. under s. 25 of Act IX of 1887 
praying the High Oourt to revise the decree 
of the Court of the Munsif of Chowghat, in 
8. C. S. No. 903 of 1933. i 
Mr. K. Kuttikrishna Menon, for the Peti- 
tioner. 
Mr. K. P. Ramakrishna Aiyar, for the 
Respondents. 
Judgment.—The question involved in 
this Civil Revision Petition is whether the 
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suit is barred by s. 69 of cl. 2 of the 
Partnership Act. The suit is to recover a 
sum uf money due on a promissory note, 
to an. unregistered firm executed before 
the Indian Partnership Act of 1922. The 
action was laid admittedly after October 
1933 and when s. 69,cl.2 of the Act came 
into force. The learned District Munsif 
of Chowghat dismissed the suit holding 
that as the firm was unregistered, s. 69, 
cl. 2, was a bar to the. suit. Section 69, 
cl. 2, runs thus:— ~ 

“No suit to enforce a right arising from a con- 
tract shall be instituted in any Oourt by or on 
behalfof a firm against any third party unless the 
firm is registered andthe persons suing are or have 
peen shown in the Register of Firms, as partners in 
the firm.” i 

There is no doubt that this section ene 


acts a rule of procedure. It imposes a 
condition for the enforcement of a right 
and does not affect the right itself. Being 
an enactment relating to procedure, it will 
apply to pending action as well as to 
future actions. The Legislature to avoid 
hardship provided that s. 69, cl. 2, shall 
ccme into force on October l, 1933. This 
provision is also a clear indication that the 
enactment is intended to be retrospeciive. 
This enactment has been the subject of 
judicial interpretation and a view has been 
consistently taken that s.69 cl. (2) will 
bar a suit by au unregistered frm even 
in respect of a contract entered into bes 
fore the Act. Vide Surendra Nath De v. 
Monohar De (1), Krishna Lal Ram Lal v. 
Abdul Gafur (2), Firm Ram Prasad-Thakur 
Prasady. Firm Kanta Prasid Sital-Ram 
(3), Ramsunder Bhowmick v. Madhu Sudhan 
Deb (4)and Firm Danmal-Parshotam Das v. 
Firm-Babu Ram-Chote Lal (5) since reported 
in Firm Danmal-Parshotam Das v. Firm 
Babu Ram Chote Lal (5). Buta dissenting 
note was struck by Sulaiman, C.J.in Firm 
Danmal Parshotam Das v. Firm Babu 
Ram-Chote Lal (0). The observations 
in his judgment were relied on by Mr. 
Kuttikrisona Menon for the position that 
s. 74, cl. (5) of the Act saved all actions 
pending at the date of the Act or to be 
filed subsequent to and founded on con- 
tracts entered into before the Act from the 
bar of s. 69, cl. 2. It may be stated that 
even Sulaiman, O. J. ultimately concurred, 

(1) AIR 1934 Cal 754; 153 Ind. Oas. 671; 62 O 
213: 30 O W N 87; 7 RC 396. 

(2) AIR 1935 Lah. 893; 160 Ind, Cas, 513,8 R L 
557; 17 Lah. 275; 38 P L R 633. 

(3) A IR 1935 All. 898; 157 Ind. Oas, 154; 1935 A 
L R 711;8 R A 113; (1935) A L J 1243. 

(4) 40C W N 1180; 84 0 L J 554. 

(5) A I R- 1936 All, 3; 160 Ind. Cas. 277; (1935) A L 
J 1245; 1936 A L R 78; 8 R A $88; 58 A 495, 
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with Bennet, J. in dismissing the suit hold- 
ing that s. 69, cl. 2, would bea bar. 

Section 74, cl. (b) runs thus: 

“Any legal proceeding or remedy in respect of 
any such right, title, interest, obligation or liability 
or anything done or suffered before the commence- 
ment of this Act.” 


The view taken by Sulaiman, C.J. was 
that the words are general and would ordi- 
narily include any suit or application for 
the enforcement of a legal remedy in 
respect of a right already acquired He was 
also of the view that the words “before 
the commencement of the Act’ would not 
qualify legal proceeding or remedy. It 
seems tome that tke interpretation, placed 
by Sulaiman, C. J., is correct, namely cl. (b) 
is intended to cover a legal proceeding or 
remedy in respect of matters mentioned in 
cls (a) and (e). So interpreted cl. (b) 
would run ‘any legal proceeding or remedy 
in respect of any right, title. interest, 
obligation or liability incurred before the 
commencement of the Act or in respect of 
anything done or suffered before the com- 
mencement cf the Act. But |] donot agree 
with him when he says that a suit which 
is. brought to enforce a right which has 
already accrued would not be governed 
by the provisions ofs. 69, cl. (2) of the 
Act. In my opinion,. he seems to interpret 
‘affect’? as meaning ‘apply to’ whats. 74, 
el. (b) enacts is if a legal preceeding has 
already been commenced, it would not be 
affected by. s. 69, cl. 2. In other words, 
in .this context it would mean 
suit. will be proceeded with without 
reference to 8.69, and the same would not 
apply to the case. But when the section 
enacts that nothing in this Act shallaffect 
any “remedy”; ‘affect’ cannot be interpreted 
to mean “apply’’ to. The term ‘remedy’ con- 
notes a right to.sue or to take any other 
appropriate proceeding for the enforce- 
ment of a right. Section 69, cl. 2, which 
is only a rule cf procedure would not 
affect the right to sue, and being an enact- 
ment relating to procedure and therefore 
retrospective in its operation will certainly 
govern the enforcement of that right be- 
cause a mode has been provided by the 
Legislature in which theright of action 
already existing should be asserted. As 
already indicated by. me, the Legislature 
intended that all actions -brought after 
October 1933 should be governed by the 
said provision.. An interpretation consist- 
ent with this intention should be placed 
on s. 74, cl. (b) and ‘the only possible 
interpretation is that s.74, cl. (b) was only 
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intended to have pending legal proceed- 
ings from the barofs. 69, cl. 2, and not 
future proceedings. I am, therefore, of 
opinion that the suit is barred by the 
provisions of s. 69, cl. 2 of the Act and 
the view of the lower Court is correct. 

In the result the Civil Revision Petition 
fails and is dismissed. 


A.-N. Revision dismissed. 





CALCUTTA HIGH COURT 
Civil Appeal No. 2 of 1935 
January 25, 1937 
S. K. GHOSE AND PATTERSON, JJ. 
JAGADISH CHANDRA MITRA — 
Derenpant No. 1—APPELLANT 


VETSUS 
KUNJA MOHAN SHAH AND OTHERS 
— RESPONDENTS 

Bengal Land Revenue Sales Acti(XI of 1859), es. 3, 33 
— Revenue payable in four kists—Sale for arrears in 
respect of one kist before date of next kist—Whether 
valid—Entire amount of revenue for which sale is 
held not in arrear- Price fetched inadequate—Sale, 
will be set aside—Sale—Setiing aside of —Dissuading ` 
of bidders and false representation—Sale, if to be set 
aside. 

According to the Collectorate registers there were 
four latest dates for payment of arrears of revenue, 
namely June 28 September 28, January 12 
and March 28, the revenue being . payable 
in four. kists. The amount of Rs, 12-3-3 was in 
arrears on March 28, 19:2. The notification for sale 
was issued on December 7, 1932. - The sale actually 
took place on January 9, 1933 : 

Held, that the dates and the amounts mentioned 
in the Land Revenue Roll were the kists as also the 
latest dates for the payment of arrears Consequently 
an arrear in respect of September 28 would have its 
latest date of payment on January 12 following and 
hence the sale before this date was void as being 
without jurisdiction. Saraswatt Bahuria v. Suraj- 
narayan Chowdhury (1) and Krishna Chandra Bhow- 
mick v. Pabna Dhanabhandar Co,, Ltd. (2), relied on. 
Radha Gobinda Deb v. Girija Prosanna Mukherji (3), 
dissented from. i 

lf the entire amount of revenue for which the sale 
is held is not inarrear and there is thus material 
irregularity inthesaleand the price fetched at the 
sale is inadequate and substantial loss is caused, the 
sale will be set aside under s. 33, Bengal Land Re- 
venue Sales Act. 

Where it appears that at a revenues sale there was 
not merely dissuading of bidders but there was a 
representation which amounted to a false representa- 
tion and which undoubtedly had the eifect of dis- 
suading a bidder from bidding, the sale is vitiuted by 
fraud and must be set aside. 


4 


O. A. from the original decree of the Sub- 
Judge, Fourth Court, Dacca, dated August 
30, 1934. 

‘Dr. Naresh Chandra Sen Gupta, Messrs. 
Chandra Kumar Chatterji and Amiya 
Kumar Som, for the Appellant. 

Messrs. Gopal Chandra Das, Bhagirath 
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Chandra Das and Apurba Charan Mukerji, 
for the Respondents. 

S. K. Ghose, J.—This is an appeal by 
the defendant in a suit for setting aside 
& revenue sale which was held on January 
9, 1933. It appears that originally there 
was Touji No. 313 of the Dacca Collectorate 
in which defendants Nos. 1 and 2 and 
their brother had 2 annas5 gandas share. 

They sold their share to the plaintiffs’ 
predecessors, after which there was a 
partition and the 2 annas 5 gandas share 
was retained as old No. 313 for which the 
revenue assessed was Rs. 179 odd. The 
present suit concerns the _ residuary 
Mehal No. 313 of 9 annas odd share in 
which the plaintiffs are nuw the owners 
of 8 annas share while tie remaining 
l anna share belongs to defendant No. 2 
who is the step-brother of defendant No. 1. 
The total revenue for the residuary share 
is Rs. 104-13-6. According to the Collec- 
torate registers there are four latest dates 
for payment of arrears of revenue, namely 
June 28, September 28, January 12 and 
March 28, the revenue being payable in 
four ists, Tke amount of Rs. 12-3-3 was in 


arrears on March 28. 1932. The 
notificaticn for sale was issued on 
December 7, 1932. The sale actually 


took place on January 9, 1933, the pro- 


perty being knocked down to defendant . 


No. 1 -for Rs. 5). Tne p'aintiffs’ case is 
' that the sale was held without jurisdiction 
as the date of sale was prior to the date 
of ths latest day for payment of arrears 
which should be January 12, in this 
case, and further the sale was vitiated by 
fraud because defendant No. 1 by fraudu- 
lent misrepresentation dissuaded intend- 
ing purchasers from bidding. The learned 
Subordinate Judge has held in favour of 
the plaintiffs on both these points and 
decreed the suit. Hence this appeal by the 
defendant. | 

_ The same two points have been raised 
in this appeal. The first question is 
whether the latest date for payment of 
arrears under s. 3, Land Revenue Sales 
Actis January 12, 1933, in this case as 
held -by the learned Subordinate Judge. 
The defence contention is that the dates 


mentioned in the Land Revenue Roll of. 


Touji No. 313 are the latest dates for the 
payment of arrears of land revenue and 
they arə not the dates of the respective 
four kists. For this reliance is placed on 
Ex C. The plaintiffs’ case on the other 
hand is thatthe aforesaid dates are also 
the dates of the kists. Consequently when 
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one kist is in default the latest date for 
the payment of that arrear would be on 
the following date for payment. There- 
fore, in this particular case, the arrear 
shown against September 28, would be 
payable on January 12, in accordance with 
the provisions of 8.3, Land Revenue Sales 
Act. Dr. Sen Gupta for the defendant- 
appellant has laid stress on Cols. No. 6 
and 7 of Ex. ©, wherein the heading is: 
‘the latest date for the payment of the 
arrears of land revenue’. This must be 
taken along with the othsr Collectorate 
registers which gato show that the four 
instalments are also taken to be kists. 
In the land revenue arrear list (vide 
Ex. E), the entries contain a heading for 
‘kists ending September 28, 1932". The 
toujt ledger (vide Ex. F) shows a statement 
of the four kists and further the payments 
made on June 24, 1932, and June 27, 1932, 
for instance, are credited to the current 
land revenue account of the first kist. 
For the second kist payments were made 
on September 22, 1932, September 27, 1932, 
and September 29, 1932, and the total 
sum Rs. 22-!-0 was credited to the current 
land revenue account leaving a balance 
of Rs. 3-12-0 This latter sum together 
with Rs.7 83 due on account of previous 
arrears gives the total sum of Rs. 12-33 
in arrears on September 28, 1932. That 
the kis’s are also the same as the latest 
dates for the payments mentioned in the 
Land Revenue Roll is further confirmed 
by the oral evidence of plaintiff No. 1 
who speaks of “kists June, September, 
January and March not according to 
Bengali calendar nor on Bhadra 30”. 
This is corroborated by defendant No, 1 
himself. He says: “My own kists are 
January, March, June and September” 
and further: “If a kist is not paid in 
time the property is out up to sale at the 
Taking all the 
evidence together it seems ʻo us to be 
reasonable to hol] that the dates and the 
amounts mentioned in the Land Revenue 
Roll (vide Ex. Oy are the kists as also the 
latest dates for the payment of arrears. 
Consequently an arrear in respect of 
September 28, would have its latest date 
of payment on January 12, following. Dr. 
Sen Gupta has laid stress on the notification 
of sale (vide Ex. A-1),; which was issued on 
December 7, 1932, and which contains the 
following words : 

“This proclamation of sale is being served for 


realization of the arrears of revenue jin 
respect of the demand (of revenue) payable on or 
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before Bhadra 30, 1339, B. S. for the above-mentioned 
mahals and shares of mahals and the latest date 
ee of which was fixed on September 28, 


The expression Bhadra 30, 1339, B. S. 
however, is misleading and inconsistent 
with the oral evidence in this case. The 
view that we are inclined to take is con- 
sistent with that taken by the Judicial 
Committee in: Saraswati Bahuria v. 
Surajnarayan Choudhuri (1). There also 
the revenue payable was taken to be in 
respect of foar ins'alments in spite of 
the fact that the entries in the notification 
issued by the Board of Revenue contain- 
ed the words “latest dates for payment”. 
Their Lordships did. not rely on the notifica- 
tion that was issued under s.7, Revenue 
Sales Act. In Krishna Chandra Bhowmick 
v. Pabna Dhanabhandar Co., Lid. (2) it 
was found that the latest dates for pay- 
ment of instalments of revenue and the 
latest dates for payment of arrears were 
the same. In the present case, having 
regard to the evidence before us, we 
prefer to follow the authority of the afore- 
said two decisions of the Judicial Committee 
rather than the view that was taken in 
Radha Gobinda Deb v. Girija Prosanna 
Mukherji (3). In these circumstances we 
think that the learned Subordinate Judge 
was right in holding that the latest date 
of payment in the present case is January 
12, 1933. Consequently the sale which was 
actually held on January 9, 1933, was without 
jurisdiction. : 

It has next been contended by Dr. Sen 
Gupta that tbis objection would apply 
only to the sum of Rs. 8-7-3 and not to 
the remaining sum of Rs. 3-12-0 which 
fell due on account of the second kist. So 
he has contended that in any case the 
Collector was within his jurisdiction in 
holding the revenue sale and he has relied 
on the decision in Lal Behary Maity v. 
Rajendra Nath Maity (4). In that case, 
however, only the amount of cess was not 
due, but, leaving that out, the entire 
revenue was due. In the present case 
the entire amount of revenue for which 
the sale was held was not an arrear. 


This was at least a material irregularity 
- (4) 35 0 W N 444; 130 Ind. Oas 676; AIR 1931 PO 
57;10 Pat 496; 60 M L J 350; (1931) M W N 369; 
ve Rul. (1931) PO 84;53 OL J 307; 12 PLT 357 


©}. 
.. (2) 86 O WN 277; 136 Ind. Cas. 410, A I R 1932P0 
61, 59 I A 68; 55CL J 62; Ind. Kul. (1932) P O 108; 
62 ML J 421; 35 L W 842; 59 O 1034 ‘P 0), 
(3)-35 O W N 912; 136 Ind. Cas. 129; A I R 1932 Cal. 
153: 59 O 186; Jnd, Ral. (1932 Cal, 177. ` i 
E (4) ; nd. Oas. 353; A I R 1926 Ca 
* 866; 43 O L J 468; 53 O 886, i 
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and the finding ‘is that the price fetched 
at the sale was inadequate causing sub- 
stantial loss to the plaintiffs. Inu that 
view also the plaintiffs will be entitled 
re have the sale set aside under s. 33 of the 
ct. . 

The next point is whether the learned. 
Judge was right in holding that the sale 
was vitiated by the fraudulent conduct of 
defendant No. 1. It appears that exclud- 
ing defendant No. 1 there were two persons 
bidding at the sale. At first the bidding 
started with the other two and then one 
of them, Jaheruddin Ahmed, dropped out. 
The bidding then went on between de- 
fendant No. 1 and the other man Apurba 
Hazra. The plaintiffs’ case is that defend- 
ant No. 1 represented to Apurba Hazra 
that the property belonged to his brother 
and that he was purchasing in his brother's 
behalf and so Apurba should not bid. 
Thereupon Apurba left off bidding and 
went away. This story is supported by 
the evidence of three persons, namely 
two revenue agents P. Ws. Nos. land3 
and one Jamini Kanta Chakravarli a 
Pleader, who was examined On commis- 
sion. The learned Judge says that there is 
absolutely mo reason to disbelieve the 
evidence of this witness and he has come 
to the conclusion that defendant No. 1 
committed fraud by representing to Apurba 
Hazra that he was purchasing his brother's 
property whereas really his brother had 
only a l anna odd share while the major 
share of 8 annas belonged tothe plaintifis 
which fact defendant No. 1 entirely sup- 
pressed. We have been taken through 
the evidence and we are unable to dis- 
agree with the view of the learned trial 
Judge. It is contended that mere dis- 
suading of bidders does uot amount to 
fraud. But in this case there was not 
merely dissuading of bidders but there 
was a representation which amounted to 
a false representation and which undoubt- 
edly had the effect of dissuading Apurba 
Hazra from bidding. It appears that the 
plaintiffs took steps to have Apurba Hazra 
examined asa witness. The first attempt 
was made to have him examined as a 
witness on commission on the ground of 
illness. But it was resisted by defend- ` 
ant No. 1 and the plaintiffs failed. There- 
after the plaintiffs tried to serve summons, 
and failing that took out warrant, but in 
this also they were unsuccessful. On the 
other hand the evidence is that Apurba 
Hazra is a cousin of the junior Pleader 
engaged by defendant No. 1 and living in 
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the same house., In this state of the évi- 
dence it seems to us that the view taken by 
the trial Judge must be accepted. 


The result is that we agree with: the 


trial Judge. The appeal fails and must be 
dismissed with costs to the plaintiffs-respon- 
dents ; only hearing fee is assessed at three 
gold mohurs. 
Patterson, J.—I agree. 
N° Appeal dismissed. 
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ALLAHABAD HIGH COURT 

Second Civil Appeal No. 63 of 1936 
May 7, 1937 
HARRIES, J. 

KESARI RAM—Piaintire—APPELLANT 
VETSUS 
MUSAFIR TEW ARI AND ofHERS— 
DEFENDA NTS—RESPONDENTS 

Registration Act (XVI of 1908, ss. 28, 49 — Registra- 
tion of mortgage, in District where no part of pro- 
perty is situate—Validity —Document, if can be 
received in evidence —If can be treated as registered 
bond in case of possessory mortgage—Mortgage— 
Clause making mortgagor liable to pay in event of 
dispossesston—Clause, if applies in the absence of 
initial delivery of possession—Transfer of Property 
Act (IV of 1882), 3.68 (1) (d)—Mortgage inadmissible 
for want of valid registration—Mortgagee, if can 
recover mortgage money. 

When a mortgage is registered in a district in which 
no part of the mortgaged property is situate, its regis- 
tration is invalid, under s. 28, Registration Act, and 
the document cannot be received in evidence under 
s, 49. Suchinvalidly registered document, in case 
of a possessory mortgage, cannot be treated as a 
registered bond as in such a case there isno personal 
covenant to re-pay the money. Bansraj Singh v, 
Rajbans Bharthi (1) and Bisel Singh v. Roshan Lal 
(2), followed. Dronamraju Rama Rao v. K. Vidayya 
(3), Joginee Mohun Chatterjee v. Bhoot Nath Ghoshal 
(4) and Mathura Prasad v. Chandra Narayan (5), 
explained and distinguished. 

Where the mortgage contains a clause in which 
the mortgagor covenants to pay inthe event of the 
mortgagee being dispossessed, the clause applies only 
if the possession of the mortgagee is interfered-with 
‘and is not applicable where there is a initial failure 
on the part of the mortgagor to deliver the possession. 
Gauri Singh v. Bechu Singh (6), relied on. 

Before a usufructuary mortgagee can bring an 


_ action under s. 68 (1) (d), Transfer of Property Act, 


he must prove his mortgage. If the mortgage cannot 
be tendered in evidence for want of valid registration, 
then the mortgagee cannot recover his money under 
s. 68 (1) (@), Transfer of Property Act. 


S. O., 4. from the decision of the Addi- 
tional Sub-Judge, Ballia, dated August 27, 
1935. l 

Messrs. Shiva Prasad Sinha and Shambhu 
Prasad, for the Appellant.. 

. Mr. Chatarbhuj Sahai Srivastava, for the 
-Respondents. = 
Judgment.—This is a- plaintiff's second 


. appeal against a decree of. the lower 


? 
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‘Appellate Court’ reversing the Court of 


first instance which decreed the plaintiff's 
claim in part, The suit out of which this 
appeal arises was brought by the plaintiff 
for the recovery of Rs. 1,236 on the basis 
of a mortgage deed dated August 2, 1928, 
which hid been executed by one Jai Ram 
Tewari, deceased, in favour of the plaintiff 
for Rs. 799-15-0. The defendants were the 
personal representatives of the deceased 
executant Jai Ram Tewari. The mortgage 
was a possessory mortgage and the suit 


.was brought to recover the said sum of 
- Rs. 1,236 on the ground 


that the mort- 
gagor had failed to. put ths plaintiff ia 
‘possession of the mortgaged property. 

The defendants raised a number of 
idefences, but it is only necessary in this 
appeal to consider one of them. They 
alleged that the mortgage was invalid by 
reason of the fact that it was registered in 
the Ballia district, whereas in fact the 
property wes situate entirely in the dis- 


. trict of Arrah in the Province of Bihar. 


The learned Munsif decreed the plain- 
tiffs claim in part, but on appeal the 
learned Civil fudge held that as no part 
of the property was situate within the 
Ballia district, the mortgage could n't be 
received in evidence by reason of the pro- 
visions of s. 49, Registration Act, and con- 
sequently he reversed the trial Court and 
dismissed the claim in ils entirety. 

There can be no question that the prop- 
erty which was the subject-matter of 
this mortgage was situate in the district 
of Arrah and not in the Ballia district. Lt 
appears that a long time ‘ago the river 
which divided these two districts changed 
its course and the property comprised in 
the mortgage had for a very considerable 
period of time been situate in the district 
of Arrah. It is conceded that a mortgage 
such as the present one required registra- 
tion by reason of s. 1 1), Registration 
Act, and s. 28 of the same Act provides 
that every document mentioned in certain 
clauses of sub-s. (1) of s. 17 and certain 
clauses of s. 18 must be registered in the 
office of a Sub-Registrar within whose sub- 
district the whole or some portion of the 
property to which the document relates is 
situate. It is not contested that s. 28, 
Registration Act, applies to this document 
and therefore it should have been pre- 
sented for registration not to a Bub- 
Registrar of Ballia district but to a 
bub-Registrar of the district of Arrah in the 
province of Bihar. There is no finding 
as to why this document was registered 
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in Ballia though from the judgment it 
would appear as ifeverybody must have 
known that this property was no longer 
situate in Ballia district. It probably was 
registered in the Ballia district in order 
to avoid a case having to be brought 
eventually in the Province of Bihar. 

There can be no question that this docu- 
ment has not been properly registered and 
that being so, s. 49, Registration Act, 
applies to it. That section is in these 
terms: 

“No document required by s.17 or by any pro- 
vision of the Transfer of Property Act, 1882, to 
be registered shall: l 

(a) affect any immovable property comprised 

_ therein, or 

b) confer any power to adopt, or 

o be received as evidence of any transaction 
affecting such property or conferring such power, 
unless it has been registered: 

Provided that an unregistered dociment affect- 
ing immovable property and required by this Act 
or the Transfer of Property Act, 1882, to be regis- 
tered may be received as evidence of a contract in 
a suit for specific performance under Chap. H, 


Specific Relief Act, 1877, or as evidence of part’ 


performance of a contract for the purposes of 
s. 53-A, Transfer of Property Act, 1882, or as evi- 
dence of any collateral transaction not 1equired 
to be effected by a registered instrument.” 


This proviso was added by Act XXI of 
1929 and it is doubtful whether it can 
possibly apply to this case as this mort- 
gage was executed in the year 1928. 
However, in my judgment, the proviso, 
even if applicable to this mortgage, cannot 
affect the decision in this case. 

In my judgment the learned Civil Judge 
was right in holding that this mortgage 
had not been validly registered and there- 
fore could not be received as evidence of 
the transaction. This view is supporied 
by decisions of this Court. In Bansraj 
Singh v. Eajbans ‘Bharthi (1) a Bench of 
this Court held that a Registrar had no 
jurisdiction to register a document dealing 
with property; no portion of which is situate 
within his district, and a document thus 
-registered was not a duly registered 
document within the meaning of s. 28, 
Registration Act, and that omission to 
' comply with the provisions of s. 28 could 
not be regarded as a mere defect in 
procedure. In that case a mortgage had 
been registered in a district in which no 
part of the mortgaged property was situate 
and the Bench held that the registration 
was invalid and that the claim based on the 
mortgage was bound to fail. 

Another case of this Court is Bisal Singh v. 


(1) 12 A LJ 918; 24 Ind. Cae, 451; A T R 1914 AIL 
76. 
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Roshan Lal (2) in which Mukerji, J. held 
that a claim upon a mortgage failed 


. because it had been invalidly registered. In 


that case the mortgage was registered in 
a district in which no part of the mortgaged 


property was situate and consequently its . 


registration was invalid and it was held 
that the mortgagee could not sue upon the 
mortgage. . 

It has been contended, however, by 
Mr. Sinha on behalf of the appellant that 
though the document cannot be looked at 
as a mortgage, yet it can be regarded as a 
bond properly registered, and reliance is 
placed upon cases of other High Courts in 
support of this contention. In Dronamraju 
Rama Raov, K. Vidayya (8) it was held 
that where a document consisted of two 
or more parts, or where there were two or 
more covenants in a document, the mere 
fact that one part became inoperative or 
jnvalid by reason of non-compliance with 
or violation of the provisions of the Re- 
gistration Act, need not necessarily make 
the o:her parts of the document invalid 
or inoperative. In that case a mortgagee 
sued upon a simple mortgage which had 
been invalidly registered. The Court held 
that though the mortgagee could not sue 
upon the mortgage, yet the document 
could be regarded asa validly registered 
bond, because a bond need not be register- 
ed in any particular place. It was pointed 
ont in the case that in a simple mortgage 
there is a personal covenant to pay and 
that even if the document failed as a 
mortgage, yet if was good as a registered 
bond, that is, asa registerad instrument 
containing a personal covenant to pay. A 
similar case is the casein Joginee Mohun 
Chatterjee v. Bhoct Nath Ghoshal (4). In 
that case the Sub-Registrar of Sealdah 
registered a mortgage deed, dated October 
10, 1895, purporting to hypothecate im- 
movable property within the area of the 
Sealdah Registration Office. In the suit 
brought on August 21, 1901, for the enforce- 
ment of the mortgage bond the defendant 
contended inter alia that no such property 
as described in the deed ever existed; and 
no satisfactory evidence was given as to its 
existence. In those circumstances Ameer 
Ali, J. held that the document could not 
take effect as a mortgage bond, but as it 
was registered, the plaintiff was entitled 
ee 22 AL J 241; 78 Ind. Oas. 265; A IR 1924 All. 


öid, * 
(3) A I R 1923 Mad. 447; 73 Ind Oas, 188: 46 M 435; 
woo! 373; (1923) M W N 166; 32M LT 222: 17 Z, 


3. 
(4) 29 O 654; 6 O W N 856, 
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to a money decree for the whole amount 
secured by the deed though the suit was 
brought more than three years. after the 
execution of the deed. In short, it was 
held that though the mortgagee could not 
sue on the mortgage, he could treat the 
document as a registered bond and bring a 
suit within a period of six years from the 
date of its execution. 

It is contended on behalf ofthe appel- 
lant that the view expressed by the 
Madras and Cajcut!ta High.Courts is sup- 


ported by a decision of the Lordships of 


the Privy Council in Mathura Prasad v. 
Chandra Narayan '5), In that case a claim 


on a mortgage failed and their Lordships re- ` 


manded the case to the High Court at 
Calcutta to consider the plaintiff's alterna- 
tive claim for a personal judgment for the 
mortgage debt. Nowhere, however, in this 
judgment is it stated that a mortgage deed 
which cannot be admitted in evidence for 
want of registration, can be treated as a 
validly registered bond. 

In my judgment it is not open to me as 
-a Single Judge to follow the view expressed 
by the Madras and Calcutta High Couris 
‘even if such view was applicable to this 
case. The two cases which I have cited 
of this Court donot suggest that a mort- 
gagee suing under a mortgage invalidly 
registered can treat the document as a 
validly registered bond and ob:ain a decree 
upon it. In both the cases of this © urt 
to which Ihave referred, the mortgagee’s 
- claim appears to have been dismissed in 
‘jis entirely, and as I am bound by those 
.cases, it appears to me that I could not 
follow the view of the Madras and 
Calcutta High Cours even if those cases 
applied to the facts of this paiticular 
case. 

In my view, however, there is a very 
material difference between tkis case and 
the Madras and Calcutta cases to which 
I have referred. In this case the mort- 
gage is a possessory one, whereas in the 
Madras and Calcutta cases the mortgage 
was a simple mortgage. A simple mort- 
gage is defined in s. 58 (6), Transfer of 
Property Act, and from that definition it 
will be seen that the mortgagor binds 
himself pereonally to pay the mortgage 
money. In short, a simple mortgage con- 
tains a personal covenant upon which the 
mortgagor makes himself personally liable 
to pay the money. A usufructuary mort- 
gage is. defined in s. 58 (d), Transfer of 


(5) 48 C 509; 63 Ind, Oas. 770; A IR 1921 P O8; 48,1 
A137(P 0), |. | F 
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Property Act, and from that definition it 
. will be noted that a usufructuary mortgagor 


does nct enter into a personal covenant to 
pay the mortgage money. There is, there- 
fore, a very material difference between tha 
position of a mortgagor under a simple 
mortgage and under a possessory mortgage. 
In the former case he personelly under- 
takes to re-pay, whereas in the latter. he 
does not. A registered simple mortgage 
may well be regarded as a registered 
bond even if it cannot be regarded asa 
valid mortgage. ‘In the absence of any 
personal covenant to pay, it is difficuls tu 
see how a possessory mortgage impruperlv 
registered can be regarded as a registered 
bond as it contains no personal undertaking 
to re-pay the money. 

The mortgage in sait in this case did 
contain a clause in which the mortgagor 
did covenant to pay in the event cf the 
mortgagee being dispcssessed, but in my 
judgment that is a very different under- 
taking from the undertaking in a simple 
mortgage to pay the debt. As I have 
stated in this case, the mortgagee never 
obtained pcssession and that being so the 
undertaking of the mortgagor never took 
effect. The covenant to which I have 
referred in this case was considered in 
Gauri Singh v. Bechu Singh (6) where it 
was held by a Bench of this Conrt con- 
sisting of Mukerji and Bennet, JJ. that 
such a provision only applied when the 
mortgagee’s possession was interfered with 
and was not applicable to the case where 
the mortgagor had failed to deliver posses- 
sion initially. 

In my view, as the mortgage sued upon in 
this case is a possess:ry mortgage, I am 
bound to hold that it cannot be regarded as 
a validly registered bond, because it con- 
tains no personal covenant to re-pay the 
mortgage money. It is the absence of 
such a covenant that makes this case 
clearly distinguishable from the Madras 
and Calcutta cases to which I have 
referred. 

It has been turther argued on behalf of 
the appellant that the mortgagor is entitled 
to recover the sum due under this mort- 
gage, by reason of s. 68 (1) (d), Transfer 
of Property Act, which. provides that a 
mortgagee has a right to sue for the mort- 
gage money: 

‘where the mortgagee being entitled to possession 


of the -mortgaged property, the mortgagor fails to 
deliver the-same to “him, or to secure the possession 


(6) A 1R1933 All 97; 142 Ind, Cas. 779; (1932) A L 
J 1092; Ind, Rul, (1933) All. 150. 
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thereof to him without disturbance by the mort- 
gagor or by any person claiming under a title 
superior to that of the mortgagor. - 

. This is undoubtedly a statutory right 
given to a usufructuary mortgagee, but in 

my judgment before he can bring such an 
- action he must prove his morigage. If 
the .mortgage cannot be tendered in evi- 
dence for want of valid registration, then 
the mortgagee cannot recover his money 
under s. 68 (1) (d), Transfer of Property 
Act. 

Lastly, it has been argued that in any 
event a mortgagee under a mortgage 
invalidly registered is entitled to sue for 
the return of the money advanced. The 
advance of the money created a loan due 
from the mortgagor tothe mortgagee and 
suit can, it is argued, be brought to recover 
the money so lent., That may be so, but 
ihat cannot help the plaintiff in this case 
because the money was advanced on 
August 2, 1928 and the suit was brought 
on February 28, 1933, weil over three years 
- from the date of the loan. Unless this 
document can be regarded as a validly 
registered bond, the plaintiff's claim is 
bound to fail. : 

For the reasons which I have given I 
hold that the document cannot be treated 
as a validly registered bond and that 
being so, the plaintifs claim was rightly 
dismissed by the lower Appellate Court. 
For the reasons which I have given, this 
appeal fails and is dismissed with costs. 
Leave to appeal under Letters Patent is. 
granted. 

D. Appeal dismissed. 


` eS 


PATNA HIGH COURT 
Civil Appeal No. 703 of 1933 
April 6, 1937 
- JAMES AND Duav iz, JJ. 
SITA RAM AND ofsers—DgrENDANTS— 
APPELLANTS 
VETSUS 

SECRETARY or STATE AND ANoTaER 

—PLAINTIFFS AND OTUEBKS —DEFENDANTS 

— RESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Art 149— 
Government undertaking to acquire land for Rail- 
way Company—Land not actually required by Com- 
pany tobe returned to Government—Land acquired in 
1900 and with exception to land in question madé 
over to Railway Company—Suit land recorded as 
raiyati of M and as part of estate D—M transferring 
it toR—R selling it to B in 1924—8 since then 
cultivating it—No claim either by Railway Company 
or Government—Government neglecting to take action 
till 1929, when suit for ejectment of 8 filed—Article 
applicable— Question of bona fides on part.of R and 
S—Mesne profits prior to sutt, : 


t 


BITA RAM V. SEORETaRY op atata (PAT) 


110 


The Local Government on behalf of the Govern- 
ment of India acquired under the Land Acquisition 
Act, a large area of ‘land for the purpose of the 
Bengal and North-Western Railway. By a contract, 
the land which might be acquired for the purpose 
of the railway, unless it were actually required for 
railway purposes, was to be relinquished to the 
Secretary of State. The land acquired in 1900, with 
the exception of the land in suit was duly made over 
to the Company. Theland was not made over to 
the railway, since, when the Record of Rights was 
prepared in 1906, it was recorded as the raiyati 
holding of one M and as part of the D estate. M 
sold this land in 1906, to R and in 1924, S purchas- 
ed it and cultivated it without any claim from 
either the Government or the Company. These pur- 
chasers paid rent to the zamindar and were recogniz- 
ed as raiyats. After a neglect for a long time both 
by the Government and the Company, a suit was 
brought against S for ejectment in 1929 : 

Held, that whatever may have been the declared 
purpose of the acquisition of theland in suit, if 
the Company desired to obtain possession of it, they 
must ask the Secretary of State to make itover to 
them and it was the Secretary of . State who must 
sue, if a suit should be necessary, to obtain posses- 
sion of land which had never actually been under 
the management of the Oompany. It was clear 
throughout the contract that the land, whether uti- 
lized for railway purposes or not, remained the 
property ofthe Secretary of State and as possession 
of the land must be recovered by the Secretary of: 
State before it could be made overby him to the 
Railway Company,the Article applicable would be 
Art. 149 of Sch. I, Limitation Act, in deciding the 
rights of the parties in this case; 

Held, also, that when the land was acquired, it 
ceased to be a part of D estate and became revenue 
free estate. M, therefore, had no interest to transfer it 
to Hand that no question whether R and S acted in 
good or bad faith could arise. Binod Lal Pakrashi 
v. Kalu Pramanik (1), distinguished ;, 

Held, further, that no mesne profits could be allow- 
ed prior to the institution of the suit, forit was due . 
to the Government’s inaction that R and S-were 
lulled intosecurity. 


(©. A. from an appellate decree of tbe Sub- 
Judge, Purnea, dated February 20, 1933. 


Messrs. S. N. Sahay and D. L. Nandkeol- 
yar, for the Appellants. 

Mr. S. N. Bose, for the Respondente. 

James, J.—In 1900 the Local Govern- 
ment on behalf of the Government of India . 
acquired underthe Land Acyuisition Act 
of 1894 a large area of land for the purpose 
of the Bengal and North Western Railway. 
By a contract of July 18, 1890, between the 
Secretary of State and the Bengal and 
North Western Railway Company, the 
Tirhut State Railway had been made over 
to the Bengal and North Western Railway. 
Company for management by the company, 
with the proviso that the land which might 
be acquired for the purpose of the railway. 
should, unless it were actually required for 
railway purpose, be relinquished to the 
Secretary of State. The land acquired in 
1900, apparently with some exceptions in= 
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cluding the land in suitin the present case 
was duly made over to the Bengal and 
North Western Railway Company for the 
purpose of the Katihar-Hajipur Extension 
of the Tirhut State Railway. The land in 
question in the present suitis 1°52 acres 
out of Plot No. 7213 of the Survey, contain- 
ed in Plots Nos. 45, 46,48 and 49 of the 
plan prepared at the time of the acquisi- 
tion. It appears that the land was not 
made over tothe Railway, since, when the 
Record of Rights was prepared in 1906, it 
was recorded asthe raiyati holding of one 
Meghu and as part of the Dharampur 
estate. This entry appears to have been 
erroneous because it has been found that 
the land was acquired in 1900 ; and by the 
acquisition under the Land Acquisiticn Act 
and the statutory rules of 1895 made by the 
Government of Bengal under the Act, the 
acquired land became a part of a revenue 
free estate, and it ceased tobe part of the 
Dharampur estate which was in the posses- 
sion of the Maharaja of Darbhanga. Some 
time after 1806 one Ram Rachhya Singh 
purchased Meghu Gangota's holding which 
according tothe detendants was transfer- 
able by custom ; and in 1924 the son of Ram 
Rachbya Singh sold it to the defendant of 
the present suit. The- area of 1°52 acres 
according to the survey forms a part of 
Plot No. 7213 with a total area of 4:39 acres, 


held uoder the Dharampur estate ; and it: 


appears that these purchasers in due course 
paid rent and were granted receipts by the 
Maharaja of Darbhanga who is the zamin- 
dar of Dharampur. In 1929 the Secretary 
of State, joining with the Bengal and North 
Western Railway Company, instituted a 
suit for ejectment of the cultivators from 
the area which was acquired in 1900. ‘he 
Subordinate Judge by his appellate decision 
in the suit has found that the Secretary 
of State was entitled to recover possession 
of this land, and that the defendants could 
not claim to be bona fide tenants entitled 
to the protection of the provisions of 
Chaps. V and VI, Bengal Tenancy Act. The 
defendants have preferred a second appeal 
from this decision. 

We have ihe tindings of fact that this 
land was duly acquired under the Land 
Acquisition Act in 1900: that the defend- 
ants have been cultivating it since - 1924 
Without any title from the Secretary of 
State or from the Bengal and North Wes- 
tern Railway asa partofa larger holding 
occupied under the zaminder cf tue Duarm- 


pur estate, and that they have been recog- 


nized as- raiyate by the zamindar. - 
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Mr. Sri Narayan Sahay on behalf of the 
appellant argues in the first place that the 
suit should be regarded as barred by limi- 
tation, because the party entitled to sue 
for recovery of Possession is the Bengal and 
North Western Railway who hold as lessees 
of the Secretary of State. In para. 2 of the 
plaint it has been stated that after the ac- 
quisition of the land, the Secretary of State 
for India under the terms of the lease made 
over the land to the Bengal and North Wes- 
tern Railway Company for the management 
of the Tirhut State Railway. Mr. Sri Nara- 
yan Sahay suggests by the use of this term 
the plaintifis admit that the Bengal and 
North Western Railway Company are their 
lessees, but. whether the use of the word 
“lease” for the contract between the Sec- 
retary of State and the Company is correct 
or not, it is clear that the tenant of the Gom- 
pany is, asthe learned Subordinate Judge 
has pointed out, something very different 
from that of a lessee under the Transfer 
of Property Act. It is clear from the terms 
of the contract that the Secretary of State 
undertakes to obtain land for the Company 
as the Company shall require it, but only so 
much as shall be required ; and land not 
utilized for railway purposesis to return 
to the possession of the Secretary of State, 
Whatever may have been the declared pur- 
pose for the acquisition of the lund now in 
suit, it appears that if the Bengal and 
North Western Railway Company desire to 
obtain possession of it, they must ask the 
Secretary of State to make it over to them 
and it is the Secretary of State who must 
sue, if a suit should be nesessary to obtain 
possession of land which has never actually 
been under the management of the Come 
pany. It -is clear throughout the contract 
that the land, whether utilized for railway 
purposes or not, remains the property of the 
Secretary of State and as possession of the 
land now in suit must be recovered by the 
Secretary of State before it can be made 
over by him to the Railway Company, the 
learned Subordinate Judge acted correctly 
in applying Art. 149 of Sch. I, Limitation 
Act, in aeciding the rights of the parties in 
this case. 

In the second place it is argued that the 
deiendanis cannot be ejected from posses- 
sion because they are bona fide tenants on the 
land and so are protected ‘by the provisions 
of Ohap. V or of Chap. VI, Bihar Tenancy 
Act. Mr. Sri Narayan Sahay cites the deci- 
sion in Binod Lal Pakrashi v. Kalu Pras 
manik (l). -In that case it was held that 
: ÇL) 20 O 708, 
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where the de facto proprietor of a village 
had madea settlement under good faith 
with the cultivating raiyats, the person with 
a better title who succeeded in ejecting the 
proprietor did not thereby acquire a right 
to eject Lhe ratyats with whom the proprie- 
tor had in good faith made settlement, be- 
cause by thus taking settlement from the 
de facio proprietor, they had acquired the 
rights of non-occupany raiyais under 
Chap, VI, Bengal Tenancy Act. In the present 
case it has been found that the land in 
suit was duly acquired under the Land Ac- 
quisition Act in 1800, that isto say, the 
original ravyat Meghu Gangoia had in 1900 
made a valid transfer of his rights in this 
land, willingly or unwillingly, to the Gov- 
ernment of India. In the same way the 
zamindar of Dharampur had made a valid 
transfer of this land, which had ceased to 
form part of the Dharampur estate bearing 
Tauzi No.1, and had become a new reve- 
nue free estate possessed by the Govern- 
ment of India. Meghu Gangota who had 
before the original transfer possessed a 


transferable interest, subsequentiy made a- 


second transfer to Ram Rachhya singh. If 
Meghu Gangota at the time of the acquisi- 
tion by the Government of India had, ins- 
tead of making a valid transfer, merely 
made a Contract for sale, the subsequent 
transfer to Ram Rachhya (assuming that it 
took place within three years of the acqusi- 
tion) would have been valid only if Kam 
Rachhya Singh had acquired the nolding in 
good faith for consideration without know- 
ledge of the previous contract. But in the 
present case the transfer in 1900 had been 
complete and Meghu Gangota had no inter- 
est which he could transfer to Ram Rachhya 
Singh ; so that the question of whether Ram 
Kachhya Singh knew of the previous trans- 
fer or did not know of it, does not arise. 
The zemindar in 1900 had transferred his 
interest in this land to the.Government of 
India. It has seasea to form part of his 
estate; and it had become a separate 
estate by the operation of the Land 


Acquisition Act and the statutory rules 


under the Act. The zamindar could not 
by accepting rent from Meghu Gangota’s 
transferee restore this areu to this estate, 
or make the transferee a raiyat of any 
kind in respect of the area waich he had 


alienated in 1900. Ram Rachhya Singh's 


transferees are inno better position than 
Ram Rachhya Singh himself. Kam Rachhya 


Singh could acquire no title from Meghu. 


Gangota ; and his transferees could obtain 
po title from the son of Rachhya Singh ; 
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and the zamindar of Dharampur in 1924 
was in the same position with regard to 
these transferees as that in which he had 
been when the transfer had been made 
to Ram Rachhya Singh. For the transfer 
of the area which Jay within his own 
zamindari, he had not, according to the 
defendants’ case, any power to act other- 
wise than to recognise the transferee as 
an occupancy raiyat; but the fact that he 
stated in the receipts a large area than 
which the transferees occupied in his 
zamindari, could not bring that larger area 
back to the zamindari of Dharampur or 
make the transferees raiyats of ithe 
zamindar of Dharampur in the land which 
lay within the new revenue-free estate. 
The tenants who obtained the transfer 
may have been ignorant of the fact that 
Ram Rachhya Singh had no title to 1.52 
acres out of the area which he trans- 
ferred, and they may have been ignorant 
of the fact that this area had been 
removed from the zamindari of Dharampur 
in 1800: but the question of whether 
these transferees acted in good or bad 
faith cannot arise, because neither Meghu 
Gangota nor Ram Rachhya Singh, by. 
transferring rights which they did not 
possess toa person who may have thought 
that they possessed them, nor the zamin- 
dar by purporing to exercise the rights 
of a zamindar over a portion of his estate 
which he had alienated, purporting to 
exercise those 1ights in favour of some- 
body who may have believed that the 
zamindar did possess them, could bring 
again into existence rigats which had been 
annulled by the land acquisition proceed- 
ings in 1900. The case of the defendants 
may be a hard one, but they are liable to 
ejeciment at the suit of the Secretary of 
State, and since they resisted the claim to 
recover possession, they are liable to pay 
the mense protits from the date of the 
institution of the suit. We do not know 
what notice of suit was given, and in the 
Circumstances the date of Institution ap- 
pears to be the proper date from which. 
mesne profits should be calculated. 
Government has been negligent in this 
matter, by allowing the Record of Rights 
to be published in aform which would be 
completely misleading to purchasers from 
Meghu Gangota, and in waiting so long 
before enforcing the right to possession 
acquired by the proceedings of 1900. If 
the plaintiff had been a private person, 
suing upon title acquired in 1900, his rignt 
to recover possession would have long 


1937 


since been barred by the law of limitation. 
The defendants may have been trespassers, 
in the strict sense of the word in which it 
is used with regard to real property, from 
the time of the entry on the land, but 
all the transferees were lulled into secu- 
rity by the inaction of the Government 
and of the Railway, and mesne profits 
ought not to be allowed for the period 
prior to the institution of the suit. 

I would confirm the decision: of the 
Subordinate Judge and dismiss this appeal 
with this moditication that the megne 
profits are to be calculated only from 
November 21, 1929. In other respects 
the decree of the Subordinate Judge is 
confirmed. The respondent will be entitled 
to half his costs in this appeal. The decree 
for costs of the Subordinate Judge will re- 
main as it stands. 
= Phavie, J—I agree. After the land 
acquisition of 1900, nothing that the land- 
lord and the tenant could do in co-opera- 
tion would operate to deprive the Secretary 
of State of title to the land acquired 
except adverse possession, and the Secretary 
of State being sixty years under Art. 149, 
Limitation Act, it was quite clear that the 
suit of the Secretary of State could not be 
resisted. Much has been said before us 
with regard to the principle laid down in 
Binad Lal Parkashi v. Kalu Pramanik (1), 
but that case is entirely distinguishable. 
It was not a case where the tenants and 
the former landlord had, as in the pre- 
sent case, lost their respective titles. That 
the principle laid down in Binad Lal 
Parkashi v. Kalu Pramanik (1), is not to be 
extenced has been observed in many 
cases both in this Court and in Calcutta, 
and the appellant’s contention that though 
the .landlord of the mauza may have 
sold out the disputed portion of the land 
by reason of the land acquisition proceed- 
ings, he may have continued to receive 
rent from the tenants in respect of this 
Portion of the land bona fide, does not seem, 
to me to be entitled to any weight 
whatsoever. Nor is the question one of 
bona fide avail. Etis either a question of 
title or of nothing. 


t 


D. Decree modified. 
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LAHORE HIGH COURT 
‘First Civil Appeal No. 147 of 1936 
October 20, 1936 
ADDISON AND Din MOSAMMAD, Jd. 
Musammat NAWAB BEGUM AND OTARRg— 
DEFENDANTS — APPELLANTS 


- versus 
HUSSAIN ALI KHAN—Prarntige— 


RESPONDENT 

Benami—Purchase of property by husband with 
his money, in wife's name—Whether absolute gift or 
benami transaction—Muhammadan Law—Dower— 
Widow's lien—No other outstanding debt at husband's 
death~—Dower is first charge and widow has lien on 
property. 

Where a husband purchases some property 
with his money in his wife's name, it is the 
intention of the husband that mainly counts in the 
determination of the question whether he intended 
to make an absolute gift in favour of his wife or 
whether the transaction was merely intended to bea 
benami transaction, and if a party avers that 
an absolute gift was intended, clear and cogent and 
preferably documentary evidence should be produced 
in support of that allegation. 

Case-law discussed. | 

nder the Muhammadan Law wherethere is no 
other outstanding debt atthe time of the husband's 
death, his widow’s dower is a first charge on the 
property of the deceased and so long asthis debt is 
not paid off, she hasa lienon the property which 
is found to belong to her deceased husband, even 
though she be an unsecured creditor. 


F.C. A. from an order of the Additional 
Sub-Judge, First Class, Lahore, dated 
December 11, 1935. 

Messrs. Mohammad Alam and Mohame 
mad Monir, for the Appellants. 


Diwan Mehr Chand, for the Rese 
pondent. 
Din Mohammad, J.—Khan Sahib 


Mohammad Knair Din Khan, M. B. E., died 
on March 20, 1931, leaving him surviving 
a widow. Musammat Nawab Begum, a son 
Hussain Ali Khan and three daughters, 
Ejaz Begum, Akhtar Begum and Jamila 
Begum. On May 30, 1933, Hussain Ali 
Knan instituted a suit, out of which the 
present appeal has arisen, for possession by 
partition of 14/40ths shares of two houses 
described in the plaint. He alleged that 
one of the two houses was ancestral and 
that the other was purchased by his father 
in the name of his wife Musammat Nawab 
Begum and as the purchase was benami, 
he was entitled to treat it as his father’s 
property and to claim a share of it, to 
whicn he was entitled under Muhammadan 
Law. The ancestral house appears to have 
been mortgaged by Khair Din Khan to 


. Mohammad Latifon January 2, 1931, and 


the morigagee was also impleaded as a 
defendant in the case. The mortgagee hau 


832 
.no real-interest in the matter and he 
consequently put in a written statement 
praying that so long as his charge was 
protected, the Court might pass any deci- 
__ Sion it considered just. Musammat Nawab 
Begum, however, resisted the suit on the 
ground that the house alleged to have been 
purchased benami in her name was, in fact, 
purchased by her with her own money and 
that neither Khair Din Khan during his 
lifetime nor his heirs after him had any 
concern with it. She further pleaded that 
Hussain Ali Khan himself and in a previous 
suit, which had been brought by her for 
recovery of her dower, admitted that the 
house belonged to her and that he was 
consequently estopped from denying her 
ownership in the present suit. She also 
claimed a lien for her dower debt on the 
ancestral house and Rs. 5,000 for improve- 
ments and Rs. 1,000 on account of expenses 
. incurred by her on the funeral of Khair 
Din Khan. After examining the parties 
on the matters on which they joined issue, 
the Subordinate Judge framed the follow- 
ing issues: 1. Was house A purchased by 
the plaintifi's father in the name of 
defendant No. 1? 2. Did the father of 
the plaintiff leave any debts; if so, 
what? 3. Whether such debts are the 
first charge upon the property in dispute ? 
4. Ig ibe plaintiff estopped from claiming 
the house A: by his admission and 
conduct ? 
- The Subordinate Judge came to the 
conclusion that the sale-deed in favour of 
Musammat Nawab Begum was benami, 
that the only debt was outstanding against 
Khair Din Khan at the time of his death 
was the dower debt of Rs. 5,000, that this 
debt could not be treated preferentially 
and consequently could not form a first 
charge on the property of the deceased and 
thas the plaintiff's admission relied on by 
Musammut Nawab Begum did not constitute 
un estoppel in law. On these grounds the 
plaintiff's suit was decreed as prayed fer. 
From this decision Musammat Nawab 
Begum and her daughters have preferred 
the appeal now before us. Counsel for the 
appellants has raised substantially the same 
points here as were raised in the Court below 
and has advanced the same arguments as 
have been discussed in the judgment under 
appeal. In addition, he has particularly 
laid great stress on the point that even if 
it were held that the money required for 
the purchase of the house was advanced 
py Khair Din Khan, the transaction could 
not be treated as a mere benam transac- 
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tion but amọoùnted to an absolute gift’ 
by Khair Din Khan in favéur of his wife, | 
which, under Muhammadan Law, he was. 
quite competent to do. 

We may say at once that we are not 
prepared to uphold the decision -of the 
Court below against the lien claimed by 
Musammat Nawab Begum for her dower. It 
is true that she is an unsecured creditor 
but in face of the finding recorded by the 
Subordinate Judge himself that there was 
no other outstanding debt at the time of 
Khair Din Khan's death, it cannot be 
denied that this dower is a first charge 
on the property of the deceased and that 
so long as this debt is not paid off, Musammat 
Nawab Begum has a lien on the prop- 
erty which is found to belong to Khair 
Din Khan. The socalled admission of - 
Hussain Ali Khan, however, is of. no avail 
to the appellants. It is clear that the written ` 
statement which contained the said ‘admis-. 
sion was neither signed nor verified by him. 
{t is further evident on the record that 
within a month of the so-called admission 
he put in an application to the Court 
withdrawing the admission and disclaiming 
all responsibility for it. 

We are also not satisfied that the money 
for the purchase of the house was paid by 
Musammat Nawab Begum. The Subordinate 
Judge has very rightly rejected the evidence 
of Musawmat Nawab Begum on this point and 
we find no reason to differ frou: his conclusion, 
It is not even denied by Counsel appearing 
for Musammat Nawab Begum that the 
mortgage effected on the house on the 
date of the sale was redeemed by Khair 
Din Khan out of the bonus that he 
retirement from the 
railway service. It is further clear on 
the record that shortly before the sale- 
deed of the house in question was 
executed, Khair Din Khan sold his mort- 
gagee rights in another property to Siraj 
Dio for Rs. 8,000. These circumstances 
undeniably point to the conclusion that 
it was Khair Din Khan who had supplied 
the money to Musammat Nawab Begum 
for the purchase of this house. ‘This being 
so, the only question that falls to be 
determined now is whether the transaction 
was benami in the popular sense of the 
term or was a gift as is contended in the 
alternative by Musammat Nawab Begum’s 
Counsel. It is true that in one or two decided 
cases it has been held that in determining 
this question relevant circumstances other 
than the source of money should also be 
considered ; but the authorities are unanie 


œ 
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mous on the point that the maifi ‘čonsidèra-. 


tion in such cases is to detefmine -the 
‘source of the money. On behalf of the appel- 
‘lants reliance is placed on Thulasi: Ammal 
V. Official Receiver, Coimbatore (1), Maung 
‘Ba Kywe v. Ma Nyain (2) and Ismail Mus- 
-sajee Mookerdum v. Hafiz: Boo (3): In 
‘ThulasijAmmal v. Official Receiver, Coimba- 
tore (1),-a Single Judge of the Madras 
‘High Court in a case where a sale deed 
had been executed in favour of a mar- 
ried woman, despite the finding that the 
money was supplied by her husband, 
‘decided on the‘ authority of Ismail Mus- 
sajee Mookerdum v. Hafiz Boo (3), that the 
source of money not being the solé cri- 
terion in the case, the advance of 
money by the husband should be treated 
‘aS a gift to his young wife with.a view to 
exclude his son from inheritance. In 
Ismail Mussajee Mookerdum v. Hafiz Boo 
"(3), their Lordships of the’ Privy Council 
-observed as follows : 

: “The fact, therefore, remains that the properties 
purchased by the sale proceeds were purchased no 
doubt in Hafiz Boo's name, but were purchased 
out of funds emanating from her mother’s estate. 
This circumstance, no doubt, if taken alone, affords 
evidence that the transaction was benami, but 
there. is, in their Lordships’. opinion, enough in 


the facts of the case to negative any such infer- . 


ence. It seems clear that what was done in 1889 
was prompted by hostility to the son and was 
with the purpose of excluding him from inherit- 
ance, -an object ‘which could not have “been 
attained by any benami transaction. And the 
strong words of gift contained in the power-of- 
attorney are in accordance with this intention 
and calculated to give full effect to.it. The ques- 
tion being purely one of intention, their Lordships 
think that the evidence points to an absolute gift, not 
to a benami transaction.” - 


In Maung Ba Kywe v. Ma Nyain (2), a 


Single Judge of the Rangoon High Court 
held that where a person-advanced money 
on & mortgage but the name of his 
children were mentioned--in the. mort- 
gage deeds and. his name was omitted 


(1). AIR 1934 Mad. 671; 153 Ind. Cas. 478: 67M L 
J 541; (1934) M W N 580; 40 L W 633; 7 RM 353. ` 
o ra 1935 Rang. 24; 155 -Ind. Cas, 234;7- R 


ng 342, . E ak 
ao o 773; 33 I A 86;10 O W'N 570; 30L R 484 
(4) 37-A. 557; 30 Ind. Cas, 299; AI R 1915 PO 96: 
42-1- A -202; 19 C W N1207; 29ML J 335:2 LOW 
B30;.18M-L T 248; 13 -A LJ 991; 17- Bom.: L R 1008; 
2.O L J 516; (1915) M W. N 757 (P O; > -oot 
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Magsidan Lal v. Ram Chandra Ram Rachh- 


-pal (5) and A: N. Johnstone v. Gopal Singh 


(6). Inm Bilas Kunar v. Des Raj Ranjit 
Singh (4) a Hindu Taluqdar of Oudh 
had purchased a house in favour of, his 
Muhammadan mistress by whom he had 
two children. On a question arising whe- 
ther the transaction was benami or other- 
wise, their Lordships of the Privy Oouncil 
remarked: nr a 

“The exception in our law by way of advance- 
ment in favour of wife or child does not apply in 
India, but the relationship is a circumstance which 
is. taken into consideration in India in determin- 
ing, whether the transaction is benami or not. The 
general rule in India in the absence of all other 
relevant circumstances is thus stated by. Lord 
Campbell in Dhurm Das Pandey v. Shama Soondri 
Dibiah (T). ‘The. criterion in these cases in India 
is to consider from what source the money comes with 


> + 
+ 


which the purchase money is paid’. À 

On the facts in that case their Lordships 
Game to the.conclusion that the transaction 
was and remained throughout benumi. In 
Magqsudan Lal v, Ram Chander Ram Rachh- 


` pal- (5), a Single Judge of this Court held: ~ 


“Where one person pays the price and the instru- 
ment of sale is obtained in- the name of another, 
the presumption ia that the person paying the 
price. is theowner and the person in whose name 
the sale -is obtained, occupies the position of a 
trustee only.” PE: ae 

In that case the shcp in suit had been 
purchased in favour of a nephew of the 
purchaser. -Ia A. N. Johnstone v. Gopal 
Singh (6) a Division Bench of. this Court 
re-affirmed the principle enunciated above. 
Besides the cases cited at'the Bar, there 
are among’ others, two, important decisions 
of their Lordships of the Privy Council, 
which we have considered in the deter- 
mination of the case before us. They are 
Gur Narayan. vı Sheo Lal Singh. (8) and 
Lakshmiah Chetty v. Kothandarama Pillar 
(9). In Gur Narayan v. Sheo Lal. Singh (8) 
their Lordships of the Privy Oouncil lent a 
judicial recognition to the benami system 
prevalent in India and remarked that there 
was nothing inherently wrong in it and 
that it accorded within its legitimate scope 
‘with the ideas and habits of the people. 
In. Lakshmiah Chetty v. Kothandarama 
_'@) AT R1925 Lah. 511; 88 Ind. Cas. 289; 26 P L 
R358; 7 Lah. L J 28° 
(6) AIR193t Lah, 419; 133 Ind. Oas. 628; 12 Lah 
546; 32 P L.R'810; Ind. Rul. (1931) Lah. 804. i 
„(D3 MI A229; BWR 43;1 Sar. 271; 1 Suther. 
147 (P O). . l i 
`: (8) 46 C 566; 49 Ind. Cas. 1; AIR I98P O 140; 
46°ITA1;17A LJ68 36M LJ 68;9 L W335; 23 
OWN521;1U PLR@O l; 12 -Bu.L T 122 


P G . a. A : . 73 š ; i 
Eo 48 M 605; 88 Ind. Cas. 327:. A IR 1925 P O 18h; 


‘591 A286; 23A LJ 662:49 M LJ 109; 420L 38; 
97-Bom. L R 1076; 29 O-W-N 101373 Pat, L R 290; 23 
Ju W 138; (1925) M W N 717 (P O). 
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Pillai (9) the judgment of their Lordships 
deals with a matter which is identical with 
the present case. In that case, too, a 
husband had purchased property out of 
his own money in the name of his wife and 
if was contended that the transaction was 
intended to be a marriage settlement. In 
the course of their judgment a few obser- 
vations were made by their. Lordships, 
which may, with advantage, be reproduced 
here, as they appear tous to apply exact- 
ly to the present case. At page 608* their 
Lordships observed: 
_ “There can be no doubt now that a purchase 
in India by a native of India of property in India in 
the name of his wife unexplained by other proved 
or admitted facts is to be regarded as a benami 
transaction by which the beneficial interest in the 
property is in the husband, although the ostensible 
title is in the wife, The rule of the law of 
England that sucha purchase by a husband in 
England is to be assumed to be a purchase for the 
advancement of the wife does not apply in India.” 

This observation of their Lordships was 
based on three previous decisions of the 
Privy Council. Atp. 612* it is remarked: 

"The property in question; was purchased in May 
1909 and L lived until 1912 and if C had agreed 
to settle the property in question; there was plenty 
of time in which he could have executed a proper 
deed of settlement upon her,” 

At p. 613* the following remarks are very 
pertinent: 

“Their Lordships do not decide that an ante- 
nuptial agreement may not be orally proved in an 
Indian case, but they consider that it would be 
unwise of a Judge to act in: ẹ& disputed Indian 
case upon oral evidence that there had been an 
ante-nuptial ugreement which would in effect be 
a marriage settlement, unless there was contem- 
porancous written ‘evidence to corroborate the 
oral evidence,” oy 


e main principle deducible from the 


cases cited by either side appears to us to ` 


be this that it is the intention of the hus- 
band that mainly counts in the determina- 

tion of the question whether he intended 
to make an absolute giftin favour of his 
wife or whether the transaction was mere- 
ly intended to be a benami transaction 

and that ifa party avers that an absolute 
gift was intended, clear and cogent ənd 
preferably documentary evidence should 
be produced in support of that allegation. 
In the case before us not only no‘attempt 
has been made to bring on the record any 
evidence to the effect that Khair Din Khan 
intended tomake an absolute gift in favour 
of his wife Musammat Nawab Begum by pur- 
chasing the house in suit in her name, but 
there are clear indicaticns to the contrary. 
TŁe last cheque which was paid to redeem 
the mortgage was issued by him in his own 
Pages of 46 Mea. 
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name in fayour of the mortgagee on the 
Imperial Bank where his personal account 
was lying. Moreover, it is significant that 
this aspect of the case was not even presse 
ed in the Court below. Had there been 
any grain of truth in the allegation now 
made, Musammat Nawab Begum would 
never have withheld this defence in the 
trial Court. As the case was put forward 
by her in the Court below, the sole issue 
to be determined was whether it was she 
or her husband who advanced the sale 
price and as it has been clearly found that 
the money came from the coffers of her 
husband, her alternative plea carries no 
weight. In any circumstances, there is 
no material on the record to justify an 
inference that he had any intention to 
make an absolute gift of the -house pur- 
chased in Musammat Nawab Begum's name 
aud on this ground alone this appeal must 
fail. We accordingly affirm the decree of 
the Court below subject, however, to this 
modification that Musammat Nawab Begum 
shall have a lien on the entire property of thé 
deceased for an amount of Rs. 5,000 which 
is admittedly due to her on account of her 
dower. With this mcdification we dismiss 
the appeal. The appellants having par- 
tially succeeded, we make no order as to 
costs of this appeal. 


D. Order acċordingly. — 
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CALCUTTA HIGH COURT 

Civil Appeal No. 1944 of 1934 
January 7, 1937 i 
M. ©. Guoss anp B. K, MUKHERJI, JJ. 
ADMINISTRATOR-GENERAL, BENGAL 
—P LAINTIFF— Å PPELLANT n 

versus 

SACHINDRA KUMAR ROY ans OTHERS— 


RESPONDENTS 

Res judicata—Suit by tenants—Landlord producing 
kabuliyat in defence—Genuineness accepted by Court 
—Subsequent suit by landlord for recovery of ade 
ditional rent—Kabuliyat produced — Held, genutne- 
ness of deed not being in issue tn prior suit was not 
res judicata — Deed, held, should be considered aa 
admission by tenant as regards area and rent— 
Bengal Tenancy Act (VILI of 1€85), ss. 105, 106, [09 
‘—A pplication under ss. 105 and 106 withdrawn before. 
coming into force of amendment of s. 109—Suit after 
amendment—S. 109, if bars suit. i 
In a suitinstituted by the tenants against the lande 
lord, the landlord produced a kabuliyatof 1806 to 
show that only two mouzas were leased by it and the 
Court accepting it as genuine dismissed the suit. 
Finding that the subsequent Record of Rights showed. 
the tenants to be in possession of a larger area than 
leased, the landlord instituted a suit for recovery of 
‘additional rent and to, prove this produced thg 


-a 


| 


id 


“1937. 
ckabuliyat of 1606, The defendants 
genuineness of the document ; 

“Held, that though the finding in the previous suit 
that the kabuliyat of 1896 was genuine may not be 
res judicata in the subsequent suit as the question of 
genuineness was not in issue in the prior suit yet that 
finding was evidence of the highest value, and as sach, 
ought to be considered, and in not doing sothe 
lower Oourt had misdirected itself on facts and in 
‘law. Thedocument could be taken as an admission 
by the tenants as regards the area leased and the rent 
payable. ; 
~ ‘Where proceedings on application under as. 105 
and 106, Bengal Tenancy Act, were withdrawn before 
the amendment of s. 1U9 came into force but the 
suit in respect of it was instituted afterwards: 

; Held, thats.109 did not operate as a bar to the 
suit even though the order of withdrawal was passed 
prior to amendment. Debendra Lal Khan v. Sudha- 
yam Ray (5), followed. Suprabhat Chandra v. 
Bhupati Bhusan Mandal (6), Gosta Behari Pramanik 
v, Nawab Bahadur of Murshidabad (8) and Jnan- 
endranarayan Bagchi v. Saradasundart Dasi (9), dis- 
tinguished. 

’ ©. A. Írom an appellate decree of the Ad- 
ditional District Judge, First Court, Backer- 


gunj, dated August 14, 1934. 


Messrs. Brojolal Chakravarty (Shastri) 
and Apurba Charan Mukherjee, tor the Ap- 
pellant. 

‘Messrs. Atul Chandra Gupta, Bankim 
Chandra Banerjee and Parash Chandra 
Sen, for the Respondents. 

M. C. Ghose, J.—This is an appeal by 
the landlord in a suit for additional rent 
for additional area in’ possession of the 
tenant. The plaintiif’s case is that the 
defendants’ predecessor, Gour Kishore Roy, 
in the year 1800, executed a kabultyat in 
respect of the tenure whereby he paid a 
rent of Rs. 35 per annum for an area of 
67 bighas odd. It is stated that in the 
Record of Rignts which was finally publisn- 
ed in 1907 the area in possession of the 
tenants was found to be over 1,800 bighas. 
The defendants denied the genuineness of 
the document of 1806. The trial Court 
held that the document Ex. 5 was a genuiné 


denied the 


ocument. . The Court decreed the suit and 
allowed an additional rent of over Rs. 8U0. 
In appeal, the decision was reversed, the 
Qourt holding that Ex. 5, the alleged 
kabuliyat of 1806, was at best a memo. 
executed by the tenant and thatit was not 
worthy of belief that the tenant who had 
got settlement of 07 bighas in 1806 would 
venture to hold over 1,800 bighas of land 
fora longtime. The Oourt held that the 
area, given in Ex.5 could not be accepted 
as correct. The Court also considered tnat 
the tenure in question which is recurded 
as katmi and chirasthayr is one whica 
is not fit for enhancement. In. appeal. to 
this Court, the first point taken is that the 
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Court of Appeal below went wrong in con- 
sidering the document Ex. 5. Tbpis docu- 
ment was produced in a title suit of 1909. 
That was asuit instituted by the defend- 
ants against the present plaintiff, claiming 
that certain mouzas appertained to the 
Taluk -Gouri Kishore Roy. The landlord 
denied the allegation, and in support of 
his case produced the kabuliyat of 1806 to 
show that only two mouzas were leased by the 
same. in that case the’ Courts accepted 
the kabulivat of 1806 as a genuine docu- 
ment and upon the strength of it, dismissed 
the suit. The Court of Appeal below stated, 
‘the plaintiffs, however, are now at great 
pains to show that the kabuliyatis not a 
genuine document.” The Court held that 
the kabuliyat was a genuine document. 
It is urged on behalf of the plaintiff that 
the finding in the suit of 1909 is res judi- 
cata in the present case. The case in Aghore 
Nath Mukerjee v. Kamini Debi (1), was cited 
in support of the proposition. On the 
other side, the cases in Chunder Coomar v. 
Mondul Nunnee Khanum (2), Gopika 
Raman Roy v. Atal Singh (3) and Kandan 
mean v. Kulada Prosad Roy (4), were 
cited. 

Ou hearing the learned Advocates on both 
sides we are of opinion, on the facts of this 
case that though the finding in the suit of 
1909 that the kabuliyat of 1806 was genu- 
ine may not be res judicata inthe present 
case “yet that finding is evidence of the 
highest value and as such ought to be con- 
sidered in the present case. The Court of 
Appeal below, has misdirected itself on this 
point. Further it appears to us that the 
Court of Appeal below has gone wrong on 
the supposition that this was a suit for en- 
hancement of rent. It is not a suit for en- 
hancement of rent but a suit for additional 
rent for additional area under s. 52. In 
our Opinion,the decree of the Court of Ap- 
peal below cannof be sustained. It must 
be set aside and the case remanded to the 
Court of Appeal below for fresh hearing 
according to-law. For the respondents it 
was urged that the suit in any case is barred 
under the provision of s. 109, Bengal 
Tenancy Act. The matter arises in this way. 
The predecessor of the plaintiff instituted 
proceedings under s. 105‘and s. 106, after 


(i) 11 CL J 461; 6 Ind, Cas. 554. 

(2)19 W R 332; 11 BL R434 (FB.,) 

($) 38 C WN 468; 114 Ind. Cas. 561; 56 I A 119; A 
IR1929P O 99; 56 O 1003; 19L W 674; 490 LJ 
327; 10 P L T 301; 31 Bom. L R -734, (1929) A LJ 
240; 56 M L J 562 (P O). 

j ke OW N 1040; 163 Ind, Oas, 631; 620 LJ 347; 
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then Reéord of Rights of 1907. There was fresh hearing according to law. Costs will | 


no:-trial‘of the proceedings. The plaintiff's abide the result. Hearing fee two gold’ 


Suit'was withdrawn. . The present sult was: mohurs. 


t 


instituted ‘in’ 1933. Under the provisionof 8. K, Mukherji, J.—I agree with my- 
8:109, as itexisted prior to 1929 asuit like learned brotherin the order that has been’ 


the present one would not be maintainable. passed. The plaintiff commenced the sult. 


iut in 1929.an amendment came into force for recovery of additional rent for addition-. 


by which it. was provided : al area. It is incumbent upon him to Əs- 
“Nothing contained in s. 109, shall debar a Civil tablish the original area for which rent 

one from ee a ho ote sire was being paid by the tenant. To prove 

which was the subject-matter of an application under age : s 

8. 105, or 8. 105A, orof a suit P 106, if such that, the plaintiff relied upon Ex. 9, E 

application or suit has been dismissed for default or purpots to bea kabuliyat of the year l U6, 

withdrawn.” ; . The trial Court held it to be a genuine 


„It was urged on behalf of the respond- dicument.and relying upon it gave the. 
ents that since the proceedings were insti- plaintiff a. decree. The lower. Appellate. 
tuted and were withdrawn before the: Court has reversed the decision and has held . 
amendment, the plaintiff cannot maintain; inter alia that no reliance can be placed ° 
the suit instituted in 1933. It was held wupen this document even if it is assumed , 


under the old law that the disability re-—to be genuine and the specification of area 
mained even though the previous proceed- contained in the same must be an apparent 


ing. was dismissed for default, or with- mistake. The Appellate Court has held - 


drawn. The amendment, which came: into further that the rent. being fixed in perpe-. 
force in 1929 provided to reriove that dis-. tuity, no case of enhancement can be made 
ability .in the, case of applications. which under the provisions of:ss.6 and 7, Ben- 


were dismissed for default,;cr. withdrawn. gal: Tenancy Act. Against this decision a ` 


The questicn.is from what .point of time second appeal has been taken to this ‘Court 
the proviso tọ s. 109, will apply to suils.. ard Mr. Shastri, who has appeared for the 
On a plain reading of the words, it appears appellant, has assailed tte reasoning of the 


clear that, ihe- ‘proviso comes into effect lower Appellate Court, first of all on the: 


from February 1929, like other amendments ground that the question of genu‘neness 


` of the Bengal. Tenancy Act. It is.merely. of the kabuliyat was a matter upon which 
a..matter-of removal of a disability. The: a previous judgment between the same 


matter, was discussed by M. N. Mukerji, J. parties passed in a suit of 1909 was con- 


in 1935, in Debendra Lal Khan v. Sudha-> clusive. We think, however, that the. 


ram. Ray (5)... He held. that the.proviso. question of the genuineness- of the docu” 
should be taken, as operative from ihe point- ment- which was one of the ilems of evi- ` 


of time when. the enactments. came into. dence -produced in that case, could not be 
force. Suits instituted, subsequent to Feb-. gsid to- be- put in-issue in that case at all 


ruary 1929, would, therefore, have the bene-. which would: make the finding conclusive ` 
fit of the proviso... The same view was-taken : fór all time: to come -between the parties ° 


by- Nasim Ali and Edgley, JJ.,.in Supra-.. to the suit. ‘We may- quote tho well-known 
bhat Chandra Y. Bhupati Bhusan Mandal.. observation made in Chunder Coomar Mon- 
(6); There also an. application was filed: gul v.’ Nunnee-Khanum- (2), where it was 
before the amendment and it was.. with- said- that as it would be as-much improper 


drawn. The suit was. instituted after the, to-put in-issue the document which the par- ` 


amendment. It was held that the suit was: tjes- filed as it would -be to put in issue- the 


s 


maintainable under the proviso: to s» 109. ` veracity of-witnesses who- deposed to the ` 
The fact, that the application in. that case . allegations. ` This view was approved'of by ` 


' was withdrawn after, February. 1929, is- a this - Court in- Narendarnath Samaddar 


~ 


matter of no importance: The matter of: v. Ananda. Chandra Saha (7), and” 
impurtance is that, though tLe application: we are- unable’ to -agree- with Mr. © 
was made before the amendment if the suit’ Shastri that the finding regarding the ©: 


be instituted after the amendment the suit; genuineness of the kabuliyat operated ‘as 
is maintainable under the proviso. The res jydicata-in the present proceeding. But 


objection under s. 109 ‘is, therefore, not even if it- was not res judicata, the learned *’ 


valid., As stated above. the appeal will be Judge- has not -adduced any- reason- as to 


tT 


+ 


remitted to the: lower Appellate Court. for i why it should not- be: held to be genuine ‘ 


ost "7 ne 127; 162. Ind.Oas.- 271; A-I R 1936 Cal.. : and -an operative document; rather for. 
(6) 40 O W:N 773; 165 Inä, as, 294; ATR1936 Cai. _ (1,370 W N 924; 147- Ind. Oas, 1031; ATR 1934 
307; 63 O L J 585; 9 R O 370 (2). oa cen} Oal 6060 O 1307; 6R-0 387- ooo l 


` 


| 
| 


| 
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purposes of deciding point 1 formulated 
by him he has assumed the document to 
be a good and genuine document. I think, 
however, as pointed out by my learned 
brother that the learned Judge misdirected 
-himself both on facts and law regarding 
the decision- on this issue. The kabuliyat 


may not have been a lease in the com-. 


pletest sense of the. word but nevertheless 
it must be taken to. be an admission by 
the tenant as regards the area which was 
leased out as well as the instalments of 
Tents payable by him. -The learned Judge 
-wasin errorin thinking that it could not 
have been a kabuliyat at all and no weight 
ought to be attached to it and he has no 
Justification for indulging in a fruitless 
speculaticn as to whether the figures shown 
in the document was a clerical mistake or 
not. The learned Judge has not consi- 
dered the explanation given and which-was 
accepted by the trial Court as to how the 
original area of 67 bighas odd could come 
up to 1,800 bighas in course of time and in 
deciding this question he was labouring 
upon an apparent misconception in taking 
it to be a suit for enhancement ofrent of a 
tenure under the provisions of s. 7, Bengal 
Tenancy Act. It is difficult to ind any 
relevancy in the discussion of the learned 
Sub Judge on the question as to whether 
the rent was Gxed in perpetuity or whether 
or not the tenure was one which was in 
existence from the time of the permanent 
settlement. We are of opinion thatthe Ap- 
pellate Court has approached the case from 
a wrong standpoint altogether and laboured 
under a fundamental misconception of facts 
and law. 

As regards the-point which was taken by 
Mr. Gupta in support of the decision: of the 
Appellate Court, namely as to whether 
s. 109, Bengal Tenancy Act, would operate 


as a bar to the present suit, I agree with: 


my learned brother in answering the ques- 
tion In the negative. Here, ’the suit was 


admittedly instituted after the proviso was. 
introduced by the amending Act and ‘the. 


question arises as to whether the litigant 
can avail himself of the proviso when he 
institutes the suit after the section is 
amended although the withdrawal itself 
was effected before 1929. 


of Murshidabad (8), Jnanendranarayan 


Bagchi v.. Saradasundari -Dasi (9), and 


(8) 35 O W N 1147; 136 Ind. Cas. 606; A IR 1932 
Oal. 207; Ind. Rul. (1932) Gal: 238, - 


(9) 57 O 796; 129 Ind. Cas. 355; A IR 1931 COal~25; 


Ind, Rul. (1931) Oal. 163. 
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Kandan Majhi v. Kulada Prosad Ray (4), 
are nct to the point inasmuch as in all these 
cases the suit was instituted prior to the 
amendment. {n Debendra Lal Khan Vv. 
Sudharam Ray (5), the facts were identical 


‘with those- of the - present case and M. N. 
‘Mukerji, J. was of opinion that the proviso 


would save the suit and the Civil Court had 
jurisdiction to entertain it even thought the 
order of withdrawal was passed prior to 
amendment. “I am in entire agreement 
with the view expressed by the learned 
Judge and I accordingly hold that s. 109 is 
no bar tothe institution -of the present 
suit. In Suprabhat Chandra v. Bhupati 
Bhusan (6), the facts were a bit different and 
although the learned Judges held in that 
case that when both the orders of with- 
drawal and the institution of the suit were 
effected after the amendment, it would come 
within the benefit ofthe proviso, the learned 
Judges did not express any opinion as to 
whether the suit would be a bad suit if the 
suit was commenced after the amendment 
although the proceeding in s. 105 was with- 
drawn prior to the amendment. The decision 
does not directly stand in the way of the view 
which I take and agreeing with the view 
taken by M. N. Muknerji, J. Debendra Lal 
Khan v. Sudharam Ray (95), I_ agree in 
overruling tke contention of M. Gupte. The 
appeal succeeds and the case is sent back 
to the lower Appellate Court for fresh hear- 
ing in the light of the observations made 
above. .Costs will abide the result; hearing 
fee two gold mohurs. 


Noe go o Appeal allowed. 


LAHORE HIGH COURT 
First CIvIL Appeal No. 2156 of 1931 
June 26, 1935 
Apptson Anp Din Moaammap, JJ. 
Malik FEROZE DIN AND oTHmes 
—DgrenDANTs— APPELLANTS 
versus 
Malik MOHAMMAD DIN—P aIntirr 
— RESPON DENT 
` Court Fees Act (VII of 1870), ss. 7 Civ) (£), 11— 


“Suit for dissolution of partnership and rendition of - 


accounts — Preliminary decree for taking accounts . 
—Defendant disputing—V aluation of appeal—S.1], 
if applies. -~ - : 
a fc in part 2 of s. 7 (iv) Q), Court Fees Act, is 
wide enough to include both plaint and memorandum — 
of appeal. On a preliminary decree for taking ac- ` 
counts ina-suit-for dissolution of partnership and 
rendition of accounts, if the © defendant appeals dis- 
puting his liability to account for the amount fixed. 
by the plaintiff, who alone can reasonably be expect- + 
edto know approximately the amount which wil 


` Court 
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turn out to be due to him, the defendant must value, 
, his appeal at the plaintiffs’ valuation in the plaints 
` for the purposes of court-fees. He cannot value hi 
appeal at any figure he likes and s. 11, Oourt Fees Act. 
‘does not apply to such a case. C, K. Ummar v.C. K, 
_ Ali Ummar (4) and Chuni Lal v. Sheo Charan (6)’ 

dissented from. Kanji Mal v. Pannalal (1), Batna 
Ramy Rahmatullah. D and Dhupati Srinivasacharlu 
v. Perindevamma (5), relied on. Faizullah Khan v. 
a a Khan (3), distinguished 


. .C.A. from an order of the Sub-Jdudge, 
-< First Class, Lahore, dated July 3], 1934/ 
~ August 30, 1934. 
>> Messrs Iqbal Singh, D. C. Kapur, Kh. 
` Feroz ud-Din and D. D. Kapoor, for the 
Appellants. 
-- Messrs. Nawal Kishore and Tufail M alik, 
' for the Respondent. 
- Addison, J.--The plaintiff sued the de- 
fendants for dissolution of partnership, 
” rendition of accounts and for a decree for 
' such sum asmight be found due. He valued 
` the suit under s. 7 (iv) (f), Court Fees Act, 
at Rs. 5,250. A preliminary decree was pass- 
ed declaring that the partnership was 
dissolved from a particular date and it was 
ordered that the accounts be taken. Against 
-this decision, the defendants have appealed 
on the ground that there should have been 
no preliminary decree. They have valued 
the appeal for purposes of jurisdiction at 
Rs. 5,250, as fixed by the plaintiff in the lower 
Court, but have paid court-fees only on a 
sum of Rs. 130, at which they themselves 
have valued the appeal. 

At the hearing a preliminary objection 
was taken that court-fee should have been 
paid on Rs. 5,230. This was disputed by the 
appellants. A Division Bench of the Punjab 
Ohief Court held in Kanji Mal v. Pannalal 
(1), that an appeal of this nature must bear 
court-fees ad valorem on the amount at 
which the relief is valued in the plaint. This 
view was also taken by this Court in 
Batna Ram v Rahmat Ullah (2), and there 
‘is no doubt that with some few exceptions, 
` this has been the view of the Punjab Chief 
and this Court. Some High 
Courts, however, particularly the Ran- 
goon and Allahabad High Courts, have, 
since the decision of their Lordships of the 
‘Privy Council in Faizullah Khan v. Maula- 
. dad Khan (3), taken the view that the de- 
-fendant can in such an appeal value it ut any 
figure he cares. These Courts were aware 


_ ()7PR 1915; 28 Ind. Cas, 262; A I R 1914 Lah. 
_ 507; 15 P L R 1915. 
DAIR 1931 Lah. 143; 131 Ind. Cas, 337: 32 P L R 


. (3) 10 Lah. 737; 117 Ind. Cas,.493; A IR 1929 PO. 


“4147; 561 A 432; 33 O W N 781; 31 Bom. L R 841; 30 
es 57 M L J 281; (1929) M W N 818; iota L J 


+ 
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that such a decision would give rise to many 
anomalies. Amongst others, this appeal is 
before this Court because the value -for 
puiposes of Jurisdiction as fixed by the 
pl intiff was over Rs. 5,000, but as the value 


‘Is only Rs. 130 according to the defendant, 


the appeal should have been heard by a 
Subordinate Judge. We have carefully 
considered the decision, Faizullah Khan v. 
Mauladad Khan (3), and do not think that 
it has any macs hh tothe present case. 


That was a suit in which there was a final 


decree and the plaintiffs appealed against 
the decree passed against them in favour of 
the defendants and valuéd the appeal at the 
‘amount decreed in favour of the defendants. 
All that their Lordships decided was that 
they were justified in doing so, pointing 
out that the amount upon which court-fee 
was paid, might be not only in full but 
largely in excess of the true sum of relief 
at which a sound valuation could in the 
circumstances be said to reach and it 
covered the appeal as a whole. They further 
went on to hold that, even if that were 
not so, the Appellate Court should have 
exercised its power under the Code of Civil 
Procedure, s. 149, to allow a further payment, 
and should not have precluded the plaintiffs 
from tbe full relief which they sought. 

The Full Bench decision in C. K. Ummar 
v., C. K. Ali Ummar (4), is, however, on all 
fours with the present case. There the 
Madras view, as set forth in Dhunpati 
Srintvasacharlu v. Perindevamma (5) was not 
followed on the ground that the decision of 
their Lordships of the Privy Council was 
against that view. Chunnt Lal v. Sheo 
Charan (6), is a decision of that Court in the 
same terms as the decision of the Full Bench 
of the Rangoon Gourt. Section 7 (iv) (f) 
Court Fees Act, is to the effect that the 
amount of fee payable in suits for accounts 
shall be computed according to the amount at 
which the relief sought is valued in the plaint 
or memorandum of appeal. But there is an 

additional sentence to the effect that “in 
all -such suits the plaintiff shall state the 
amount at which he values the relief sought.” 
The words ‘or appellant’ are not in this 
sentence. In the Privy Council case it was 
observed that: 

“Yn s. 7 the amount of the fee isto be anapita in 
suits for accounts, acuording to the amount at wl. ich 
the relief sought ` is valued in the plaint or 
memorandum of appel. I£, therefore, the appellant 

(4) 9 R 165; 133 Ind. Cas. 91; AIR 1931 Rang. 146; 
Ind. Rul. (1931) Rang. 235 (F B). 

(5) 39 M 725; 33 Ind. Cas. 602; AIR1917 Mad. 668; 
30 M L J 402. 

@ l A 756; 89 Ind. Cas. 122; A IR 1935 787; 
93 A L J 725, 
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values the relief in the memorandum of a 
eal 

pays a fee thereon, that is the amount of Ral oe 
Eia O£ course, if the appellant recovers more 

e pays the extra fee under s, llofthe Act. But you 
cannot complain that the amount valued in the memo- 
randum of appeal isnotthe proper amount. In guits 
for accounts it is impossible tosay atthe outset what 
ere amount the plaintiff would recover. The Legis- 
ature, therefore, leaves it open to him to estimate the 
amount. That isthe scheme of the Act.” 


The Rangoon High Court relying on the 
supposed effect of these aber ations held 
that a defendant appealing from a preli- 
minary decree in an account suit had the 
liberty of Valuing his appeal as he liked. We 
doubt if this is a correct construction to put 
upon that decision. There appears to be 
nothing in the observations of their Lord- 
' ships to support the theory thata defen- 
dant, appealing from the preliminary dec- 
ree, can value his appeal at an amount 
different from that at which the suit was 
valued. In the ease before the Privy 
Council, the appeal was by the plaintiffs and 
a decree had already been passed for certain 
amounts. The main reason pnt forward for 
accepting their approximate valuation of 
the appeal was, that under s. 11, Court Fees 
Act, the balance court«fee could be recovered 
for them, should a decree for a higher 
amount be given. Section 11, however, 
has obviously no application to a defen- 
dant appealing from a preliminary decree. 
. The defendants in this case are not 
claiming any amount, but are only dis- 
puting the liability to account which has 
been fastened upon them. Section 11 
therefore, cannot apply. 

On the other hand, the plaintiff's case is 
that the approxmiate value which will turn 
. Outto be due to him would be Rs. 5,200; and 
he has got a decree for accounts to be taken 
on that basis. The defendant is appealing 
agalnst his liability to account for the sum 
approximately fixed by the plaintiff as 
being Rs. 5,250. If he is successful, the 
decree will be set aside, and he will be 
. discharged from that liability. The plaintiff 
alone can reasonably be excepted to know 
approximetely the amount which will turn 
out to be due tohim. That appears to be 
the reason why in the last sentence of 
cl. (f) it was enacted that in all such suits 
the plaintiff shall state amount at which he 
values the relief sought. Further, in the 
first part of cl. (fl, the fee to be computed is 
to be according to the amount at which the 
relief sought is valued in the ‘plaint or me- 
morandum of appeal, though the second 
Part is that in all such suits the plaintiff 
Shall state the amount at which he values 
the relief sought. Itis not said that the 
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appellant shall state this value; nor is i 
said that in all such plaints or memoranda 
of appeal, the plaintiffs or the appellants 
shall state the amounts at which they value 
the reliefs sought. This would seem to show 
that the word ‘suit’ in this sentence is not 
synonymous with ‘plaint’ in the first sen- 
tence of the clause. ‘Suit’ is wide enough 
to include both plaint and memorandum 
of appeal, Itfollowsthat the effect of the 
mention of the ‘memorandum of appeal in 
the first sentence ina case, such as the 
present, is not to allow the appellant to 
state in the appeal a fresh valuation dif- 
in the plaint. The 
sentence is only. a general statement that the 
fee isto be computed on the amount or 
value stated in the suit or memorandum of 
appeal and by the last sentence it is the 
plaintif who ıs to value that relief. For 
the reasons given, we hold that court-fees 
must be paid on the sum of Rs, 5,250 and 
we allow the appellants up to July 24, 1935, 
in order to pay court-fees on that amount. 
The case will be posted for hearing before 
us on that dayand the appellant has been 
warned that the appeal wiil be dismissed if 


court-fees are not paid by them. 
D. _ Order accordingly. 





ALLAHABAD HIGH COURT 
First Civil Appeal No. 62 of 1937 
April 20, 1937 
BENNET AND HARRIES, JJ. 
Lala BANWARI LAL AND OTHERS — 
DEFENDANTS—APPELLANTS 
VETSUS 
Lala BENI PRASAD AND OTHERS— 

DEFENDANTS — RESPONDENTS 
Appeal—Suit for partition—Order between pre- 
liminary and final decree—Nature of—Appeal, if 

lies. 

In a suit for partition there are only two decrees ; 
a preliminary decree and & final decree. No 
third decree can be passed by the trial Court and 
where an order is passed between a preliminary and 
final decree, the order does not amount to a decree 
although it may finally decide the rights of the 
parties 80 far as the trial Court is concerned. 
Such an order is an interlocutory one and no appeal 
lies therefrom. Baaratenduv. Yaqub Husain (D, 
F. A. No. 447 of 1932, relied on, Peary Mohan Mookerjee 
v. Manohar Mooker jee (2), dissented from, Bhup Indar 
Bahadur Singh v. Bijai Bahadur Singh (3) and Moham- 
mad Sadiq Alt Khan v. Fakhr Jahan Begum (4), 


distinguished. E 

PE O. A. from the decision of the Civil 
Judge, Allahabad, dated December 9, 
1936. 


Messrs. Muhammad Ismail, Pe L. Baner- 
ji, K. Verma and K.N. Gupta, for the Appel- 


lants. f 
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Messrs. G. Agarwala, Shiva Prasad Sinha, 
- -Govind Das and K.. N. Agarwala, for the 
- Respondents. ; ; 
7 Judgment.—Thisisa first appeal brought 
by certain defendants against an order of 
: December 9, 1936, by the learned Civil Judge 
‘of Allababad,-and the appellants ask ‘that 


-this Court should direct that complete ac- ` 


fecounts should be taken and adjusted be- 
“tween the parties up to the time when the 
-uit finally terminates. The case arcse in 
‘a partition suit brought by a member of a 


‘joint Hindu family claiming 1/60th share . 


. and asking for delivery of separate posession 
of-his share. 
‘passed in favour of the plaintiff on February 
“14, 1927, and on January 30, 1930, the trial 
Ocurt ordéred that the plaintiff sbould 
prepare 60 lofts. Certain defendants pre- 
‘ferred an appeal against the preliminary 
decree to the High Court, F; A. No. 262 of 
1927: which was withdrawn. A ‘civil revi- 
sion was filed by certain parties including 
the plaintiff in the High Court and that 
revision was the subject of a compromise 
which was embodied in an order of this 
Court on July 13,-1931. That order sets out 
among other points: 

“There will be no accounting for mesne profits 
prior to the institution of the suit, butthe entire net 
income ufter meeting the necessary expenses or losses 
during the pendency of the suit shall be a part of the 


divisible property; the exict amount to be ascertained 
by reference to the books of account,” 


In accordance with that compromise a 
Commissioner was appointed and the learned 
Counsel for the appellants points to an order 
of the trial Court, Mr. Brij Behari Lal, 
dated July 27, 1934, headed “Directions of 
the Gourt to the.present Commissioner.” 
Paragraph 4 of those directions stated: “The 
last balance shall be upto Diwali, 1933”. 
Paragraph 6: “These directions are subject 
to the terms of the compromise which are to 
be carried out.” 

Now learned Counsel for the appellants 
points out thatin a petition dated Febru- 
ary 27, 1933, to the Commissioner, the con- 
testing defendants had urged in para. 2. 

“that the accounts as they stand from the date of in- 
stitution of the suitup to the: date of the passing of 


final decree have only to be looked into and ascertain- 
ed by the Commissioner.” 


Now it is not shown that this application 
to the Commissioner was brought to the 
notice of Mr. Brij Behari Lal and no issue 
was framed by him on any such point. 
His order of July 28, 1934, cannot be said 
to be a judicial decision between the parties 
because- he had framed no issue and he 
had apparently heard no argument on the 
point. Subsequently, when the report of the 
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Commissioner came before the trial Court, 
objection was taken to the period for which 
accounting had ‘taken place and the matter 
was argued at great length before the trial 


. Court and thetrial Court passed a lengthy 


order of twenty typed pages finishing with 
this direction: 

“For reasons given above, I hold thatin terms 
of the compromise the accounting in the case can only 
be up to January 13,1931, the date of the com- 
promise, and not up tothe Diwali festival of 1933 
or to any subsequent date. Issue decided accord- 
ingly.” l i 

Now one of the points urged against this 
order is that even if this case is treated 


.as a revision and not as a first appeal, the 


order passed’ by Mr. Ratan Lal on Decem- 
ber 9, 1936, was withont jurisdiction be- 
cause of the previons order of Mr. Brij 
Behari Lal of July 28,1934. We cr^nsider 
that this argument is unsound because the 
previous order was merely a direction to the 
Commissioner and was not a judicial deci- 
sion of any issue. We consider, ther=fore, 
thatif this present application were treated 
as a revision, it has not been shown that the 
Court below acted in any manner in which 
the provisions of s. 115, Civil Procedure 
Code, would apply. Learned Counsel for the 
appellants therefore must ‘defend his 
application to this Court as an appeal The 
opposite party have claimed that noright 
of appeal lies from the order in question 
because the preliminary decree had been 
passed and the final decree has not yet been 
passed and the -present: order is an order 
passed during the hearing of the: suit and 
cannot according tothe respondents amount 
toa decree. Learned Counsel for appellants 
claim thatthe present order was a decree 
because it finally decided the rights of the- 
parties so far as the lower Court is concern- 
ed, on certain matters which are to be decid- 
ded between them. That may be so, but 
we are of opinion that that fact alone does 
not make this order amount to a decree. 
This question has been twice, before 
Benches of this Court and on each occasion 


“the decision of this Court has been against 
the claim of the appellants. In Bharatenduv. ` 


Yaqub Husain (1), there was a Letters Patent 
Appeal against the decision of Piggott, J., 
who had held that after a preliminary 
decree had been passed in a partition case, 


w 


it is open to the trial Court to pass an - 


order amounting to a decree which is not 
a final decree. 


“The Code of Civil Procedure contemplates 
one preliminary decree and no more.” The 
(1) 11 A L J120; 18 Ind, Cas. 701; 35 A-159 


The Letters Patent Bench > 
disagreed with that contention and held:- 
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‘matter came-before a Bench of this Court in 
in Nawab Hasan v. Syed Hasan Murtaza, 
-First Appeal No. 447 of 1932, decided on 
‘March 12, 1937, in a similar case in‘a 
partition suit where a preliminary decree 
‘had been passed and a Bench of this Court 
-held as follows: 


“No final decree has yet been passed. The order 
‘which is impunged inthis appeal is an interlocutory 
order in which the Court has adjudicated upon 
certain questions relating to the exact share of the 
plaintiff. It is now settled law that suits for parti- 
tion remain pending till a final decree is passed, and 
- an interlocutory order ofthis kind cannot be consider- 
ed to be one passed in execution proceedings. “Asa 
matter of fact, no decree capable of execution has 
yet been passed It will be open to the appellants 
to challenge this order in an appeal from the final- 
TER no appeal lies from the order itself at this 
stage. : z 

The Court also held that no ‘revision lay 
if the application were treated as revision. 
Learned Counsel relied on a ruling of a 
Bench of tne Calcutta High Court reported 
in Peary Mohan Mookerjee v. Manohar 
Mookerjee (2). In this case there had 
been adecree of the High Court. that the 
sale of a certain village by a trustee was 
not legal and the Court had ordered that 
inquiry should be made by the Court below 
as to the amount of profits which were re- 
coverable. An order was passed by the 
Court below defining the extent and cha- 
racter of the liability of the shebatt -to 
render an account specifying the mode, the 
period and the properties and leaving the 
question of the account to be decided later. 
Now an appeal was taken from that order 
and the Calcutta ruling held that that 
order amounted-to’ a decree. The position 
in that case was not exactly the same as 
the present case, because there had been 
a final decree passed by the High Oourt 
and presumably the inquiries which were 
directed were inquiries under O XX, r. 12. 
But the Calcutta ruling refers to the de- 
cision of Piggott, J.as an authority on which 
it based its - decision that an appeal lay. As 
the Letters Patent Appeal Bench of this 
Oourt set the decision ot Piggott, J. aside, we 
do not consider that the Calcutta rul- 
ing would be a good authority in this Court. 
Learned Counsel also referred to a ruling 
of their Lordships of the Privy- Council re- 
ported in Bhup Indar Bahadur Singh v. 


Bijai Bahadur Singh (3). That, however. 


was an order passed in execution and we 
are of opinion that this has no bearing on 
the present case because the order in ques- 
(2) AI R 1924 Cal: 160; 74 Ind. Cas. 3737270 W 
N 989; 380 LJ 255. a a ee l 
(3) 23 A 152; 27 I A 207; 2 Bom; LR 978; 10M L 
J 290; 7 Sar. 788 (P 0). Pat d Yah r pL geao Soo 2 
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‘tion .was not passed in execution. Refer- 
“ence. was also made to Mohammad: Sadiq 
» Alt Khan v. Fakhr Jahan Begam ‘4). ‘In 
‘that-case the trial -Court had held that a 
‘talukdari estate in the hands of the defend- 
‘ant was liable to contribute towards the 
diScharge of a dower decree and an appeal 
‘was taken against that order of liability to 
‘contrihute. The question was argued as 
‘to -whether an appeal would lie before the 
amount. of -contribution was decided and 
the Oudh Chief Court held that the appeal 
-would lie. We consider, however, that this 
is a case where the liability to contribute 
.was similar to the preliminary decree that a 
person is an accounting party and as it was 
in the nature of a ‘preliminary decree, an 
‘appeal might Jie against that decree. The 
ruling is no authority for the proposition 
eee by learned Counsel for the appel- 

ants. , 

We consider that the weight of authority 
of two Benches in this Court cleariy shows 
that the view of this Court has been that in 
a suit for partition there are only two 
decrees. (1) a preliminary decree and (2) a 
final decree: No third decree can be passed 
-by the trial Court and we hold that the 
argument by the learned Counsel for the ape 
pellants thatthe trial Court had authority 
to passan indefinite number of decrees, 
between the preliminary decree and the 
final decree, is incorrect. For these reasons 
we dismiss this appeal. The plaintiff 
alone of the array of respondents has taken 
the objection that no appeal lies and the 
matter has been decided on this objection. 
Accordingly we allow one set of costs only 
to the plaintiff. The other respondents 
although they are represented by learned 
Counsel did not take this objection and we 
do not allow them costs. 
D. Appeal vismissed. 

(4) 9 Luck. 701; 148 Ind. Oas.1052;A IR 1931 
Oudh 307;110WWN 606: 6 R O 475. 


SIND JUDICIAL COMMISSIONER'S 
ae: COURT 


Second Oivil Appeal No. 4 of 1934 
-February 11, 1937 : 
RUPOSAND AND Maurta, A. J. Gs, 
GUNOMAL AND OTHERS—ÀPPELLANTS 
O, VETSUS ` 
_ LALOMAL AND ANOTHER ~ Rusponpgnts3 
Décree—Instalment ‘decree — Watver—Acceptance 
of overdue instalment, if amounts to waiver—Con- 
struction—Decree providing that on defendant's failure 
to pay one instalment with interest, it should be paid 
along with next with higher rate of interest for days 


&42 


of delay and on failure to pay both instalments to- 
gether, plaintiffs entitled to whole amount with still 
higher rateof interest — Default occuring ~—Defen- 
dant paying amount in default with higher interest 
before due date of subsequent instalment—Again 
default in paying subsequent instalment- Plaintiffs 
held entitledto recover whole amount under O. XXI, 
r. 15, Civil Procedure Code (Act V of 1908), with penal 
interest 

The mere acceptance of an overdue instalment does 
not amountto a waiver. Kashiram v. Pandu (2), 
Firmof Bhagwandas Ferroomel v. Menghraj (4) and 
Kimatrai v. Wadero Sher Mahomed (5), relied on. 
Dholiomal v. Gtansing (8), distinguished. [p. 843, col. 


The plaintiffs obtained an award decree against 
the defendants payable by annual instalments of 
Rs. 100 each, payable on September 20, every year to- 
gether with interest at four annas per cent, 
per mensem. The decree further provided that 
if the defendants failed to pay any instalment 
together with interest due thereon at the stipulated 
rate on the due date, then they should pay the amount 
of two instalments together with interest on the 
instalment in default for the days of delay calculated 
at the rate of eight annas per cent. per mensem, and 
that if they failed to pay both instalments together 
along with interest, then they should pay the whole 
amount at once, before the expiry of the period of 
instalments, together with interest at the rate of one 
rupee per cent, per mensem. Thedefendants made 
default in payment of one instalment. But before 
the subsequent instalment became due they paid the 
said instalment with interest due thereon up tothe 
date of payment at the rate of eight annas per cent. 
per meneem. They again made default in the payment 
of the subsequent instalment with the result that 
plaintiffs made an application for execution under 
O.XXI, r..15, Oivil Procedure Code, for the recovery 
of the whole amount due under the decree and also 
for recovery of the penal interest provided by the 
decree : 

Held, that the decree did not at all mean that both 
the overdue instalment and the instalment which was 
payable thereafter may not be paid in full or in part 
before the date on which the following instalment was 
due, But that did not mean that it was intended by 
the parties that even when the subsequent instal- 
ment was not paid on the due date, or if the first 
instalment was paid at any time before that date, the 
whole amount will not become payable atonce. For 
the purpose of avoiding payment of enhanced interest 
the defendants paid the overdue instalment earlier. 
But that fact did not relieve him ofthe obligation 
of paying the subsequent instalment on the due date. 
Consequently the plaintiffs were entitled to apply for 
the recovery of the whole amount. Subraya Venkappa 
v. Sombaya Hegde (1), Kashiram v. Pandu (2) and 
Dholiomal v. Giansing (3), distinguished. 7 

S. O. A. against the judgment and decree 
of the District Judge, Larkana. 

Mr. Fatehchand Assudomal, for the Ap- 


pellants. ae 
Mr. Pahlajsing Bijasing, for the Respon- 


dents. 


Rupchand, A. J. C.—The facts giv- 
ing rise to this second appeal. are 
briefly as follows: The plaintiffs-appel- 
lants obtained an award decree against 
the defendants for Rs. 1,050 payable by 
annual instalments of Rs. 100 each, payable 
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on September 20 every year, together with 
interest at four annas per cent. per mensem 
commencing from the year 1927. The 
decree further provided that if the defend- 
ants failed to pay any instalment together 
with interest due thereon 2t the stipulat- 
ed rate on the dus date, then they should 
pay the amount of two instalments together 
with interest on the instalment in default 
for the days of delay calculated at the 
rate of eight annas per cent. per mensem, 
and that if they failed to pay both instal- 
ments together along with interest, then 
they should pay the whole amount at 
once, before the expiry of the period ‘of 
instalments, together with interest at the 
rate of one rupee per cent. per mensem. 
The defendants made default in payment 
of the instalment which was due on 
September 20, 1929. But on September 19, 
1930, they paid the said instalment with 
interest due thereon up to the date of pay- 
ment at the rate of eight annas per cent. 
per mensem. They again made default 
in the payment of the instalment which 
became due on September 20, 1930, with 
the result that plaintiff No. 2, on behalf 
of. himself and on behalf of the other 
Plaintiffs, made an application for execu- 
tion under O. XXI, r. 15, Civil Procedure 
Code for tLe recovery of the whole amount 
due under the decree and also for recovery 
of the penal interest provided by the 
decree. Both the Courts below came to 
the conclusion that as there was no default 
in payment of two instalments on the 
due dates within the term of the decree, 
the execution application for recovery of 
the whole amount was incompetent, and, 
therefore, dismissed the execution applica- 
tion resulting in the present appeal being 
filed. The learned Advocate for the respon- 
dents has invited our attention to the 
following cases : Subraya Venkappa.v. 
Sumbaya Hegde (1), Kashiram v. Pandu 
(2) and Dholiomal v. Giansing (3). But 
none of these cases apply to the circum- 
stances of the present case. In Subraya 
Venkappa v.Sombaya Hegde (1), Beaman, J. 
construed the decree passed in that case 


thus : 

“Upon our reading of the decree itself, we en- 
tertain no doubt but that the real intention of the 
parties was that before the penalty could be 
enforced two instalments must be in arrears 
together. Adopting that construction, it is clear 
that the condition had not been fulfilled in this 
case, for before the default of March 30, 1916, 

(1) 20 Bom. L R 335; AIR 1918 Bom, 184; 45 Ind, 


Oas. 561; 42 B 304. 
(2) 27 B 1; 4 Bom. L R 688. 


(33 8 LR 137; 4 Ind, Oas, 479, ` , 


peeve 


/ Ment 
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i ota instalment had been paid in January 


The decree in the present case is, how- 
ever, different. It provides for interest 
+ being enhanced from four annas to eight 
-~ annas per cent. per mensem on any instal- 
‘ment in arrears. It further provides that 
©: iÉ one instalment is not paid on the due 
< date, then that instalment should be paid 
~- along with the next instalment on the 
..date on which the second instalment 
“-becomes due, and that if both the first 
-.overdue instalment and the following 
' instalment are not paid on the date when 
- the said following instalment becomes 
_-due, the whole amount will then become 
payable at once and will carry 
interest not at the rate of four annas 
‘per cent. per mensem nor atthe rate of 
' eight annas percent. per mensem, but at 
the rate of one rupee per cent. per mensem. 
The decree does not at all mean that both 
the overdue instalment and the instalment 
which is payable thereafter may not .be 
‘paid in fullor in part before the date on 
which the following instalment is due. It 
‘is no doubt true that the decree also pro- 
vides that the first instalment in arrears 
along with the interest due thereon should 
be paid on the date when the subsequent 
instalment becomes due and that it should 
be paid slong with the second instalment, 
but at the rame time it contains a proviso 
that the first instalment in default is to 
carry interest at the rate of eight annas 
per cent. per mensem “for the days of 
delay”. No doubt these words are open 
. to the construction that the days of delay 
for which enhanced interest was payable 
referred tothe whole year and that it was 
= open to the creditors to insist upon at 
- the rate of eight annas per cent. per 
- mensem being paid for the whole year and 
not only for the period ending with 
February 1930, when the amount was 
actually paid. But that does not mean 
that it was intended by the parties that 
even when the subsequent instalment is 
not paid onthe due date, or if the first 
instalment was paid at any time before 
that date, the whole amount will not 
become payable at once. For the purpose 
of ayoiding payment of enhanced interest, 
the defendants paid the overdue instal- 
in February 1930. But that fact 
- did notrelieve him of the obligation of pay- 
ing the subsequent instalment on the due 
ate. 

In this case no plea of any waiver or 
estoppel appears to have been raised in 
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the trial Court and no such plea can be 
taken now. The mere acceptance of an 
overdue instalment does not amot toa 
waiver: see Firm of Bhagwandas Ferroo- 
mal v. Menghraj (4), Kashiram v. Pandu (2) 
and Kimatrai v. Wadero Sher Muhammad 
(5) are also to the same effect. No other 
circumstances have been proved which 
could be relied upon to support the plea 
of waiver. In Dholiomal v. Gtansing (3), 
not only was no date fixed by the decree 
for payment of the instalments subse- 
quent to the first instalment but no less 
than 30 instalments had been accepted by 
the plaintiffs as regularly paid although 
not paid on any particular date in each 
month. It was under those circumstances 
that it was held that the judgment- 
creditor havirg permitted ‘his debtor to 
make 30 consecutive payments on the 
9nd or the 3rd of each month in the 
belief that they were being accepted as 
regular payments could not afterwards be 
allowed to deny that they were regular 
payments. We have no hesitation in hold- 
ing that the arbitrators who made the 
award which is incorporated in the decree, 
allowing instalments to the defendants 
extending to as many as ten years intend- 
ed that if there was default in payment 
of one instalment on the due date, and 
also if the amount due in respect of that 
instalment together with the enhanced 
rate of interest and the subsequent instal- 
ment were not paid on or before the 
date on which the subsequent instalment 
became due, the whole amount should 
become payable at once. We think, there- 
fore, plaintiff No. 1 who has’ made this ap- 
plication under O. XXI, r. 15, Civil 
Procedure Code, was entitled to apply for 
the recovery of the whole amount. 

As the trial Court has not gone into 
the other objections raised by the defend- 
ants and particularly in view ofthe fact 
that under the new amending Act, Act XXI 
of 1936, certain limitations have been im- 
posed upon the right of a judgment- 
creditor to ask for the detention in jail 
of the judgment-debtor, we order that the 
case should now go back to the trial Court 
for disposal according tolaw, The plaint- 
ifs will have costs ofthe first Appellate 
Court and of this Court. 

D. Case remanded. 
at 11S L R120; 45 Ind. Cas, 324; AIR 1918 Sind 


(5) 8S L R63; 25 Ind. Cas, 938; A IR 1914 Sind 
60. 
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-BOMBAY HIGH COURT 
Civil Appeal’ No. 143 of 1929 
November 9, 1836 = 
BROOMFIELD AND Wassoopgew, JJ.. * 


VITHALRAO OHIDAMBARRAO | 
HEBLIKAR AND ofaers—Derrenpants—. 
APPELLANTS a Bem 
; *VETSUS 
BASWANT BISTO NADGIR AND oragrs— 
PLAINTIFFS —RESPONDENTS 
Grant— Pre-British watan grant—Presumption as 
to recognition by British Government—Limitation Act 
(IX of 1908), s. 10—Nadgir watandar holding land 
subject to payment of fixed judi—Default—Sovereign 
power assuming management — Whether tantamount 
to trust—Land granted absolutely in jagir to another 
—Jagirdar describing landas kamavishi judi or 
amani or vopun dile — Held, no trust created—Civil 
Procedure Code (Act V of 1908) — Decree by Privy 
Council against respondent in ignorance of death of 
one of them—Legal representative not brought on 
record—Decree, if nullity— Privy Counctl—Practice, 
There is no presumption that upon the assumption 
of sovereignty bythe British Government, the pre- 
British watan grant was recognized. Secretary of 
State v. Bat Rajbai (4) and Vajesingjt Joravarsingji 
v.Secretary of State (5), referred to. [p. 851, col. 


1. 

In order that the statute of limitation might be 
ousted, there must be a direct trust constituted by the 
act of parties and not a constructive trast arising by 
implication of law Where land is held by a nadgir 
subject to payment of fixed judi, the mere assump- 
tion of management by a sovereign power of lands 
on failure to pay the customary judi ig not tantamount 
' to ‘vesting’ in trast of such lands under s. 10, Limita- 
tion Act, The words “in trust for a specific purpose” 
in that section must obviously receive a restrictive 
interpretation. Assaming that the lands were freely 
surrendered by the nadgirsinto the possession of the 
ancient rulers or the grantees through them on ac- 
count of their inability to pay the customary judi, 
the paymentof which was the essential condition of 
the tenure, that surrender whether voluntary or not 
will not necessarily create a trust of the limited 
character and nature attaching to property within 
the meaning of s. 10, Limitation Act. [¢bid.] 

Ancestors of A held certain lands before the advent 
of British Rule, as wetandar patils, kulkarnis and 
nadgir's, subject to payment of fixed judi. On default 
being made in paying the judi, the Ruler took over 
the land as zapt. The land appertaining to zapt inams 
of the nadgirs were in 1832 granted subsequently as 
jahagir absolutely to the ancestors of B, who describ- 
ed the land as kamavishi judi land or amani or vopun 
dile in village accounts. When the British Rule was 
established, an Inam Commissioner was appointed 
to enquire into the claims to exemption from land 
revenue. The Commissioner decided that the lands 
of B's ancestors were sarva inam, ù. €. permanent 
revenue free grant. A sued B for possession of land,. 
contending that the lands were handed over in trust 
to the jahagirdars for reimbursing themselves for the 
loss of judi out of the income and for restoring the 
lands tothe watandar nadgirs whenever the latter 
offered to pay the judz regularly in respect of the said 
lands, and that the plaintiffs now offered to pay the: 
balance of the judi if-any recoverable and due upon 
the lands on condition of the restoration of the lands. 
by the defendants trustees : 

Ileld, that the description of the land as kamavishi 
or amani or vopundile by B's ancestors did not 
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create a trust and did not make them trustees, even if 
they kept the landin suspense account with a view 
toits restoration. Ramchandra Raghunath v. Bhisto 
Shanker Nadgir (6); explained. Vithal Vishvanuath 
Prabhu v. Ramchandra Sadashiv Kirkire (7), diatin- 


- guished. 


Held, also (Per Wassoodew, J., Broomfield J. contra), 
thatthe decision of the Inam Commissioner was not 
binding on nadgirs who were not parties to the 
enquiry, 

A decree passed by the Privy Council against the 


‘respondents in ignorance of the death of one of them 


is not a nullity, though the legal representative of the 
deceased was-not brought on the record, the decree 
being an order of the Sovereign. The provisions of 
the Code of Civil Procedure do not apply to appeals 
before the Privy Council. Deonandan Prasad Singh 
v. Janki Singh (9), Kalyani Pillai v. Thiruventkata- 
swami Ayyangar (10) and Sri Chandra Chur Dev v. 
Shyam Kumari 1i), relied on. 


F.C. A. from the decision of the Joint 
First Olass Sub-Judge, Dharwar, in O. 8. 
No. 34 of 1924. 

Messrs G. N. Thakor, R. A. Jahagirdar, 


S. B. Jathar and K. N. Dharap, for the 
Appellants. 

Messrs. A. G. Desai, B. N. Lokur 
and G. R. Madbhavi, for the Respon- 
dents. i i 


Wassoodew, J.—This is an appeal from 


the decision of the Joint First Class Sub- . 
ordinate Judge of Dharwar who decreed 


the claim in the suit brought by the plain- 
tiffs as representatives of the junior branch 
of the Nadgir family of Hebli, a Jahagir 
village in the District of Dharwar, for 
possession with mesne profits from the 
Jahagirdars, defendants Nos. 1 to 10, of 
474 mars of land and for accounts of the 
profits after adjusting the same towards 
the judi or quit-rent recoverable from the 
holders. Se 

The plaintiffs alleged that their ances- 
tors were the Watandar Patils, Kulkarnis 
and Nadgirs of Hebli and thatthe lands 
in dispute were part of the Watan lands 
consisting of 200 mars granted to them 
prior to the grant of the Jahagir to the 
defendants, for remuneration by the old 
Rulers subject to the obligation of service 
to the village and the payment of the 
judi fixed on the lands. It was further 
alleged that the obligation with respect to 
the payment of judi was not discharged 
and that in or about 1832 the lands were 
handed over in trust to the Jahagirdars 
for reimbursing themselves for the loss of; 
judi out of the income and for restoring. 
the lands to the Watandar Nadgirs when-. 
ever the latter offered to pay the judi 
reguiarly in respect of the said lands. 


The plaintifis have now offered to pay the 


balance of the judi, if any, recoverable and 


~ 
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trustees. That- part- of the case which 
relates essentially to the alleged trust is 
thus adumbrated in the plaint : 
“About 1882 or later than that, the ancestors of 
laintiffs became unable ‘ to pay the‘ said judi. 
erefore they gave possession of the said lands 
“to the ancestors of defendants Nos. 1 to 10- as 
deposit or trust for obtaining the said judi on 
condition that the lands would be given back to 
these ancestors of the plaintifis or to -their 


didnot give up their interest-in or right to the 
lands and the ancestors of the defendants never 
tock those lands as owners either at the time of 
taking them or afterwards, but had taken the said 
lands as tiustees. Thus according to the trust, the 
said Saranjamdars are in the enjoyment of those 
lands as Kamavishidars and it has been so men- 
tioned in their accounts accordingly. The lands 
were given ‘in the possession of the said Saranjam- 
dars 7 trustees aud. they are in their possession 
as such." . 


The defendants Jahagirdars have set up 
a: grant to their ancestors of the village 
in 1748 from-the then Nawab of Savanur 
inclusive ofthe landsin dispute which are 
part of the 2C0 ‘mars of land originally 


assigned as remuneration to the offices of © 


Patils, Kulkarnis and Nadgirs of the said 
village. The defendants alleged- that 
those lands together with the offices in 
question were incoporated in the grant 
to them by-reason of the fact that the 
defendants’ ancestors who were previous 
owners of these lands had failed-to pay 


the judi -and-raised a rebellion, that their- 


Watans - therefore came to an end upon 
resumption: long before: 1723, and that 
having regard tothe defendant’s long pos- 


session of the lands in dispute in their own’ - 


right, these lands are now their private 
hereditable and transferable property. It 


was recognized: by Government after the 
enquiry under Bombay : Act XI ‘of 1852, 
that the said right was confirmed in the 


prior suits: between the Nadgirs and ‘the - 


Jahagirdars and ` that- the Privy Council in 
Appeal Nor 149° of 1924, 


the -order of Government: directing the levy 
of -contribution from the 
payment of remuneration to the Watandars, 
Patils‘and Kulkarnis, The defendants, there- 
fore, ‘maintained that the lands in‘dispute 
ceased'to partake of the- character of Watan 
property and’ that the ‘previous ‘ decision 
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die upon -the landë on condition: of “the 
restoration of. the lands by the deféndants- 


heirs - 
whenever they would ask for- them and would - 
agree to pay the judi. The ancestors of the plaintifs . 


4, which was- ' 
decided between the parties during the. 
pendéncy of the présent suit, had set aside’ 


defendants for ` 


845 
and limitation was seb up as ab 
plaintiffs’ claim to possession. 

“The principal contentions between the 
parties appear to be crystallized in 
thirteen issues settled in the trial Court of 
which the principal ones were: whether 
the plaintifis proved that the defendants 
were holding the suit property in trust for 
the plaintiffs are alleged in the plaint, whe- 
ther the prior judgments referred to by 
the defendants operated as res judicata 
and whether the claim to possession was 

: The learned trial Judge has held that- 
the suit was not barred by reason of the 
decisions in the prior suit, and that the. 
defendants were in possession of the lands. 
as trustees for the plaintiffs. The finding 
as to- fidúciary relationship: between the 
defendants and the plaintiffs and the 
creation of an express trust in relation to 
the lands in dispute is thus expressed by the 
learned Judge: - 

“I think in this case the lands were given tothe 
Jahagirdare for management. The dahagirdars 
were interested in taking over the management, 
as judi was payable to them every year, and it 
used to fall in arrears. They were to let the 
lands out, and pay themselves the judi. If there 
was a deficit, they were to reimburse themselves 
from other. cesses due to the Nadgirs. It follows 
that they were to account for the excess, if any, 
remained with them if the Nadgirs demanded 
that. Tocreate an express trust, two things must 


combine, There must be a trustee with an express 
trust, and an estate or- interest vested in the 


. trustee. In other words, there must be evidence 


that a trust has been created for some specific 
purpose, and that property has become vested in 
a trustee with the object of carrying that purpose 
into effect.. I think all these ingredients exist in 
the present case, and I should think this also a 
case of trust for specific purpose." 


The learned Judgejconcluded that the 


-trustees having never openly and actively 


was also said that the Jahagirdars’ ri ght assorted a hostile title to. the knowledge 


of the.. plaintiffs, the plaintiffs’ claim was 


; not barred by limitation. He was also of the 
opinion .that having -entered. into posses- 


sion; on certain terms, the Jahagirdars were - 


estopped from dénying or- setting up an. 


adverse -title :and that the matter would ` 


. have: been; different if the plaintiffs had 


made an offer to pay the judi and there- 


, was a refusal to accept the-same. 


The. facts leading to this. litigation are 


_ gomiéwhat. complicated and as. they have - 


been, found. enumerated in the several. 
judgments which are .reported in the 
authorized reports [Shrinivas v. Secretary 


n . of State. (1). and.Laxmanrao Madhavrao v. 
operated:as' res judicata. ‘'The-alleged trust :  * tage ee ee 


was -expressly denied‘ by~the ‘defendants -+ 


(1) AI R 1922 Bom 18; 24Bom: L R 214, 
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Shriniwas Lingo (2)|, it is unnecessary to set 
them out in detail except the material 
facts which are necessary for the present 
purpose. They are as follows: 

The ancestors of defendants Nos. 1 to 10, 
who represent the junior branch of the 
Jahagirdar family of MHebli, were the 
grantees of that village under a sanad of 
1748 from the then Nawab of Savanur 
(Ex. 332:. The operative part of that grant 
is as follows : : z 

“We have conferred upon you, the said gallant 
gentleman (Balvantrao Appaji) the Kasba of 
Havur Hebli together with hamlet and Vatanhal 
and lands appertaining Zapt (i. e. attached) 
Inams of Muccadum and Nadgirs and others in 
the District of Torgal, by way of a perpetual 
Inam exclusive of taxes relating to Ijrah Mokhasa 
and exclusive of Haqdars and Inamdais and 
exempting Kulbab Kulkannu.” , 

Contemporaneously with that grant, 
the grantor wrote a letter to the agents 
of the State in Hebli in which a clear inten. 
tion was expressed to confer an absolute 
title. That letter reads thus : 

“We have conferred upon him, his children and 
grandchildren the Kasba of Havur Hebli toge- 
ther with the hamlet and Vatanhal and lands 
appertaining to Zapt (i. e. attached) Inams of 
Muccadum, Nadgirs and others by way of a per- 
petual Inam.” 

It is not seriously denied before us that 
the “lands appertaining to the Zapt Inams 
of the Nadgirs,” referred to in the above 
documents comprised of the 200 mars 
which were assigned originally. for re- 
muneration to the offices of Patils, Kul- 
karnis and Nadgirs subject to the payment 
of a fixed judi to Government which was 


very much less than the full assessment. . 


It appears from the record (Hxs.152, 151 
and 150) that prior tothe grant that judi 
had fallen into arrears; and in 1723 or 
thereabouts, the management of the lands 
was taken over by the ruling power 
apparently for the purpose of realizing 
the arrears of the judi out of the income. 
That is what is implied by the term “Zapt”. 
That management appears to have con- 
tinued with the Rulers at the timeof the 
grant to the defendants-Jahagirdars. Ac- 
cording to the extract of the jaminzada 
(village account) of 1741—Ex. 150, those 
200 mars were thus’ described in the 
Government record “200 mars of Inam 
land in respect of Nadgirs paying judi 
which has been credited as kamavishi 
Jand in Sarkar.” Though the lands were 
absolutely conveyed to the Jahagirdars by 
the sanad,they were not differently des- 

(2) AI R 1927 P O 217; 105 Ind. Qas. 694; 54 I A 380; 
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cribed by the grantees in their village 
accounts till the year 1860 and were shown 
under the heading “Kamavishi Judi lands”. 
It may be noted thatin the accounts «of 
1843 the following entry appears against 


the lands in question : , 
“Rs. 890-6-0 : Inrespect of the land measuring 
50 mars belonging to judidars, which has been 
entered as kamavishi the revenue of which haa 
been received by giving it to the tenants for 
cultivation andthe land measuring l mar given to 
Shivangouda Koli for 15 Hons which could not be 
paid by him owing to poverty. The amount of 
judi in respect of 910 mars of land which remains 
after deducting the land measuringone mar from 
the above-mentioned 51 mars of land, comes to 
Rs. 1,406-4-0. As Judidars were unable to pay this 
amount of Rs. 1,406-4-0, they delivered over (‘Vopun 
Dile’) the lands. At that time they made a request 
and got settled that they would pay the amount that 
falls short of Kamavishi lands when they would 
take their Watan in their' possession and that some 
land should, for the present, be given, to them for 


maintenance. Therefore, that land was entered as 
Kamavishi land.” l 
The description of these lands as 


t Kamavishi Judi" land also appears in 
the other village accounts of the same and 
subsequent years, the extracts of which 
are produced in the case: vide Exs. 297, 
299, 300 and 313 of 1843; Ex. 3090f 1854; | 
Ex. 89 of 1857; Ex. 303 of 1858; Ex: 304 of 

1859 and Ex. 90 of 1860, 

The Nadgir plaintifs have based their 
case of express trust principally upon the 
above eniries since 1832 in the Jahagir- 
dars' accounts, particularly the description 
‘Kamavishi’ and the words ‘Vopun Dile’ as 
applied to their watan lands. These 
expressions also occur in certain statements 
of the Jahagirdars in 1632 and are relied 
upon as affording evidence of the creation 
of a trust in or about that year by the 
plaintiff's ancestors. The important ques- 
tion is what effect should be given to 
them. 

It is urged on their behalf that those. 
words imply the entrusting into the pos- 
session ofthe Jahagirdars the lands in. 
question. That act, according tothe plain- 
tiffs, constituted a direct trust for a spe- 
cific purpose. The plaintiffs also relied on 
certain admissions of the Inamdars through 
their agents to fortify their position. One 
of such admissions is contained in the. 
statement of one Krishnarao, Pieader, in 
May 1832 (Hix. 298) before the Mamlatdar 
who was enquiring into the complaint of 
the Nadgirs that they were not permitted 
to remove the produce of the watan land. - 
In that statement, it was admitted that 
the Patils were allowed to cultivate the — 
land on payment of judi and to free it” 
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from weeds and that on failure to fulfil 
those conditions, the land was taken back. 
The material portion ofthe statement is as 


follows : 

: “Recently, when the elder Balwantrao left the 
sansthan of Nargund and came to Hebli and lived 
there, the Patils of Kasbe aforesaid requested him 
that as the land was full of nat they could not carry 
on household affairs and maintain themselves 
upon what remained after paying the revenue equal 
to the full assessment. Thereupon the amount of 
judi was fixed at Hons (Pagodas). The period of 
the agreement expired in our time. Thereafter 
they (Nadgirs) again got fixed the amount of judi 
at 750 nanes (coins) under a makta (agreement) 
through two persons byname Chaturdas and Tin- 
maji Shesho. Therefore, the Nadgir’s land was 
kept amani in thesame manner as the lands of all 
other persons were kept amani. The amount of 
balance is due., It isnot a resumed land, Itis a 
land for which old judihad been got fixed under 
a makta {agreement).” 

The above statement made by the Jaha- 
girdars’ agent was perhaps made in res- 
ponse tothe enquiry by the British officers 
into the disputes that were going on 
between the Nadgirsand the Jahagirdars 
which at one time in 1821, upon the suit 
of the Nadgirs, were compulsorily referred 
to arbitration under the direction of the 
said officers; vide Ex. 245. It appears that 
a portion of the Dharwar District was 
annexed to the British territory some time 
in 1819 and another portion later on in 
1830 when Bombay Regulation VII of 1830 
was passed. That fact explains the inter- 
ference of the British officers. It is 
doubtful whether any effect was given to 
the ex parte award, but its significance lies 
in the fact that the Jahagirdars were then 
admitted to be in possession in their own 
right and not as Kamavisdars or in any 
other capacity. There could be no question 
of trust at that time having regard to the 
pleadings in this suit. 


- The effect of the words used in the above 
documents such as ‘Kamavishi’ and ‘Vopun 
Dile’ is, as I have stated, nowin dispute. 
Although. no technical expressions are 
needed for the creation of an express 
trust, the Court must be satisfied that the 
settlor has indicated with reasonable cer- 
tainty an intention to create a trust spe- 
cifying its purpose. The word ‘Kamavishi’ 
has been defined by Molesworth as ‘the 
business of collecting the revenue”. Wilson 
in his Glossary has attributed the following 
meanings to the word ‘Kamavishi’ : : 

“Management of affairs, whether on behalf of an 
individual of the estate,’ stewardship, superin- 
tendence; amongst the Marathas it applies especially 
to the business of collecting the revenues, also to 
the collections, especially when of a miscellancous 
kind; also advantage, gain, profit.” 

a 


VITHALRAO v. BASWANT (BOM.) 


847 
As regards the word ‘Amani’ used in the 
documents of 1882, Wilson in his Glossary 


has suggested the following interpreta- 
tion of that word : 

“Held in trust or deposit; applies especially to the 
collection by the officers of Government upon the 
removal or suspension of an intermediate claimant 
or zamindar, the same as the khas collection 
it is also applied to Ryotwari settlements; or 
settlements with each cultivator individually, whera 
no renter or proprietor has been acknowledged; 
also to lands in the possession of the Collector’g 
officers for arrears of revenue or which, on 
any other account, are not held by individual 
tenants.” 

The use of those words is not helpful 
in my view to the plaintiffs’ case of 
trust. 

The term ‘Vopun Dile' is certainly not a 
familiar expression indicating the creation 
of a trust. According to Molesworth the 
term ‘Vopun Dile means ‘conveyed to the 
care ofor delivered in trust of. Assuming 
that these words are susceptible of the 
construction that the lands were not 
attached by the ruling power prior to the 
grant to the Jahagirdars and suggested a 
voluntary surrender by the holders, in my 
opinion, they would not necessarily imply 
the creation of a trust. 

It is a just and reasonable inference 
that the grantor of the Jahagir, who was 
competent to confiscate the lands on 
failure to pay the judi, had in the village 
accounts distinguished the lands attached 
from the Watandars from the other Govern- 
ment or khalsat lands. There is no eyie 
denceon the record thateither the grane 
tor or the grantees of the Jahagir maine 
tained a separate account of these rents 
or whether at any time the excess over 
judi, if any, was shown to the credit of 
the Watandar Nadgirs. Apparently the 
system in vogue of dealing with the lands 
in question was adopted by the grantees, 
It seems to me obvious that upon dis- 
covery of the nature of the village accounts 
and the statements of the Jahagirdars 
referred to, the plaintifis have founded 
their plea of trust supposed to have been 
created in 1832. The subsequent conduct 
of the parties, however, is as much repug- 
nant to the intention of the Nadgir Watan- 
dars to create a trust as of the Jahagirdars 
to accept the same. 

The earliest document which militates 
against the creation of a fiduciary relatione 
ship is the representation of the Nadgirs to 
Government in the year 1843: vide Ex, 155. 
In that petition the Nadgirs have com- 
plained of the obstruction of the Jaha- 


girdars to the cultivation of their lands 
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and the forcible deprivation of: their 
Watans by them—a plea which was re- 
peated inthe suits instituted by some of 
the members of the Nadgir family in 
the years 1858 and 1859 to recover back 
possession of part of the estate. The 
attitude ofthe Jahagirdars towards. those 
complaints is thus expressed in their 


Statement of February 26, 1845— Ex. 296 ; - 


: The Nadgirs are not holders of Sarva Inam, 
They are Judidars (persons paying judi); When 
our ‘ancestors were inthe Samsthan, they acquired 


the said village of Hebli as Surva Inam together. 


with Kulbab and Kulkanu. Since that time the 
Nadgirs have been carrying on Wahivat of the Watan 
(and enjoying.the same) by paying ancient judi 
from the time of their ancestors. Recently, in the 
time of Thirtharup, the complainants delivered over 
(opun devun) the wholeof the Watan as they 
eould not manage the Watan; and madea request 
that lands for maintenance should be given to them. 
If the said persons (i.e. Nadgirs) are willing to 
enjoy the Watan by paying ancient judi, we shall 
Gontinue Watan that belongs to them, whatever 
the same (the Watan) may be. The complainants 
gaveupthe Watan formerly of their own free 
will and now they say that we take the Watan by 
force and thus they lower us in the eyes of the 
people.” : 
The implication of the above is obvious. 
Thé utmost that can be said in favour of 
the Nadgirs is that their Watan lands were 
not confiscated and that they voluntarily 
relinquished possession. “Apparently, there 
was a desire on the part of the Jabagirdars 
to rehabilitate the Watandars to their 
former position. ‘That seems tobe consis- 
tent with the view that they were prepared 
to treat the Nadgirs with indulgence in the 
matter of resumption of the lands if the 
arrears of judi were'paid. Apparently the 
Nadgira were not satisfied with those terms 
and'were attempting to regain their Watan 
through: the intervention: of the Collector 
free from any. obligation whatsoever. 
-Phat was the state of things till the year 
1852. "when Bombay’ Act'XI of 1852 came 
into force and: an Inam Commission was 
appointed to inquire into the claims to ex- 
émption from the payment of land revenue. 
That: Commission after inquiring into the 
claims of the Jahagirdars found’ that theirs 
was a “Serva Inam;” i. e. permanent re- 
vënue-free grant,’ and that 
Kolders under the Saranjam tenure. That 
decision appears to havé been approved by 
Government in or about the year 1856, After 
tliat decision there was an inquiry into the 
KadimInams. It appears from the 
addressed by the Jahagirdars to ‘the Col- 
lector “in 1862 (Ex. 333) that they repudiat- 
ed the Wataudar- Patils’ claim to the land 
jn the following words : 


From the-time the-village- of Hebli was granted. 
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in Jahagir up to this day we have been enjoying 
alithe lands. If after the grant of the Jahagir we 
and our ancestors had attached the lands of the 
Inamdars, it would have been a matter of loss to 
those persons and they would have lodged a cm- 
plaint immediately." - : 

The claim before the Commission was 
that the lands were enjoyed as Khalsat 
lands and were not liable to the payment 
of judi to Government. Upon the evidence 
tendered, the Commissioner made his re- 
commendations to Government which were 
ultimately accepted : vide Ex. 161: : 

“Tt is to be remarked, however, that the land 
roll. referred to show that the Heblikars at the date 
of the acquisition of the village did not receive 
Items Nos. 15,16 and 17, averaging 200 mars as 
bona fide khalsat but as Ooomavises’ though as it 
appears upon an order dated 17$2 from Purushram 
Ramchandra Patwardhan, a competent authority, to 
Trimbukrao Anna, the Svobedar of the- Dharwar 
Talooka, that the Coomavisee management at the 
date stillremained as before and as there is nothing 
to show that at any subsequent period even -up to 
the present time it had altered with the exception 
of 7} mars and 3 beegas which at some time un- 
known had reverted tothe Nadgir, it may be allowed 
that the Coomavisee management cf the remaining 
1924 marsand 6 beegas has assumed a permanen- 
ey of tenure which cannot justly be interfered with 
and that the Gramjoshee’s land of 6 mars and the 
Nadgir’s land of 7} mars and_ 3 beegas be alone 
made amenable to settlement asheld from Govern- 
ment, when theorder for thesettlement of alienated 
villages shall be authorized ` 

It seems to me unnecessary to dilate 
upon the effect of that decision as it is not 
the subject-matter of controversy in this: 
appeal. I may, however, mention that this 
Courtin the judgment recorded in Appeal 
No. 3 of 1876 (Hx. 243) took the following 
view of that order : l 

“It is not clear thatthe Inam Commissioner ar- 
rived at the conclusion that the land was absolutely 
the property of the Jahagirdars. But even if such 
were his conciusion, the plaintif (Nadgir) is not 
bound- by a decision-made in an inquiry to which 
he was not a party and the object of which was 
simply to settle therespective rights of the Govern- 
ment and-the Jahagirdars,” í 

It is indeed difficult to say that the 
Nadgirs did not contest the position taken 
up' bythe Jahagirdars before the Commis- 
sion although the evidence of their actual 
participation in-the inquiry is scanty. It 
would appear that the Nadgirs complained’ 
against the‘ conduct of the Jahagirdars and’ 
perhaps in response to that complaint their 
claim was referred for the orders of the 
Inam -Committee in 1848. In that year a 
list‘of documents prepared by the Nadgirs: 
in support of their case that the lands-were: 
Kadeem Inam was submitted to the Inam: 
Committée: vide Ex: 154. It has been. said. 
that that list was prepared upon the general- 
direction of the Revenue Officers who were’ 
collecting evidence. ‘That ‘does not nullity” 
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the effect of the complaint of the Nadgirs 
regarding the Jahagirdars’ encroachment 
on their rights. That complaint is incon- 
sistent with the plea raised in this suit. 

ttis clear from para.7 of Major Ethe- 
Tidge’s letter of 1864 that a recommenda- 
tion was made for the settlement of 74 
mars of land. It is doubtful whether that 
recommendation was made by him as 
Settlement Officer or as President of the 
Tribunal constituted under Act XI of 1852. 
There was nothing in my view to prevent 
that Committee, if the Nadgirs had set up 
their claimto partial exemption from the 
payment of assessment for- their Watan 
lands from inquiring into that claim. But 
in doing so they would have had to con- 
sider the rival claims of the Jahagirdars. I 
am not satisfied that under the Act, the 
adjudication of the rival claims was with- 
in the competence of the Committee or that 
their recommendations in effect constituted 
Such adjudication. There is much to` be 
Said in favour of the viewadopted by the 
High Courtin 1876 that the Nadgirs are 
not bound by the decision of Major Ethe- 
ridge. It is, however, unnecessary for the 
present purpose to pursue the point further. 

The state of affairs in 1864 was that the 
Jahagirdars had succeeded in establishing 
before Government their right’ to possess 
the lands of the Patils as grantees free 
from the payment of judior assessment. 
The accounts subsequent to that period 
show that the lands were described as 
Khalsat and the judi on these lands has 
been appropriated as before by the Jaha- 
gitdars : see Exs. 160 and 165. 

It has been pointed out to us that in the 
Statement prepared on behalfof one of the 
Jahagirdars in March 1924 (Ex. 269), some 
of these lands have been shown as’ Kadim 
Kamavishi. Apparently thatstatement was 
prepared upon the decision of the High 
Court to which I shall presently refer and 
which was reversed in appeal. The High 
Court attributed a specific character to the 
Jahagirdars’ possession of the Watan lands 
upon -which the order of Government 
directing the recovery of contribution to- 
wards the remuneration of the Patils was 
maintained. Itseems idle to contend that 
the statement of 1924 contains a voluntary 
admission of the character of the land des- 
cribed therein or that it represents a 
system of accounting since 1864 of these 
Watan lands which the Jahagirdars had 
succeeded in claiming as part of their 
private properly. In 1868 certain members 
of the junior branch of the Nadgir family. 

171—107 & 108 
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instituted Suit No. 83 of 1868 torecover 22 
mars out of 100 mars which was the area 
allotted to the junior branch of the Watan 
family. That was the first time after the 
decision of 1864 that the Nedgirs had an 
opportunity to refute by suit the allegations 
of the Jahagirdars. It is important to note 
that no express trust was set up then. The 


High Court, however, upon the acknowledg- 


ments of the Jahagirdars which were con- 
strued in favour of the Nadgirs, decreed 
the claim on the following grounds: vide 
Ex. 243: 

“The land was not shown in the accounts as 
‘Khalsat’ but as ‘Kamavishi’ and this entry under 
a suspense heading indicates that the land was not 
treated as having absolutely lapsed to the Jahagir- 
dar but that aright of redemption by the Patils was 
considered to be still existing. This right may have 
been created by express agreements as alieged by the 
plaintiff and as stated in Ex. 72 it was founded upon 
the custom of thecountry, which is always favour- 
able to the preservation of the official emoluments of 
hereditary District and village officers. But it should 
be considered that the admissions and offers in 
question’amount to a distinct recognition of the 
plaintiff's right,” 


The view Itake of the effect of the state- 
ment of accounts and the admissions of 
the Jahagirdars is that they were desirous 
and prepred to restore the landsto the 
Nadgirs upon an appropriate offer by the 
latter. to pay the Judi that was in arrears 
and had no intention to confiscate the 
Watan. The suggestion that the conduct 
referred to is expressive of an express trust 
is ill-founded. I may in this connection 
also refer to certain litigations between the 
Jahagirdars and the ancestors of the plaint- 
iffs which indicate that it was far from the 
minds of the Nadgirsto suggest that the 
Jahagirdars were their trustees—Hx. 43. 
The Suit No. 730 of 1858 was filed to recover 
possession of mar 1 annas 14 of the Watan 
property and the causes of action was based 
upon forcible dispossession by the Jahagir- 
dars. It appears that the suit was eventually 
dismissed upon the refusalto proceed with 
it—vide Ex. 100. In the subsequent suit of 
1859.a similar claim for 11. mars.was made 
by the ancestors.of the plaintiffs. There is 
no reference to any trustin favour of the 
Nadgirs—vide Exs. 92 and 146. Thatis a 
significant piece of conduct of the plaintiffs 
which repels the suggestion oftrust. After 
the suit of 1864 which was finally disposed 
of in 1876 by the High Court in favour of 
the Nadgirs, the Jahagirdars were deprived 
of 22 mars of Watan lands. But the latter 
containued in possession of the remaining 
areas when the Bombay Hereditary Offices 
Act (III of 1874) came into force. That 
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gave an opportunity to the Nadgirs to peti- 
tion the Collector to regain possession of 
their Watan lands. In that petition (Ex. 
163), which was submitted in October 1883 
by the plaintiffs’ ancestors, the, following 
facts were mentioned among other things : 
“The ssid lands are with the Jahagirdars as 
Amanat since the judi in respect of the said lands 
could not be paid and whenever (at any moment) we 
would pay the judi the same should be freed 
(returned) and in accordance therewith, it is 
proved. e are now accordingly ready to pay. 
But the Jahagirdars deny to hand over possession 
of the lands. These lands had been given in 
Inam even before the Jahagirdara acquired the 
village and, therefore, they had no ownership over 
the same at all; but they (the said lands) are 
either of our ownership or that of the British Gov- 
ernment, It is clearly mentioned in Act IHI of 
1874 that we are the owners of Patilki and Kul- 
karniki -Wutans. But the Jahagirdars have the 
right only to recover the judi at Rs. 22-8-0 per 
mar but they have no right at all to enjoy the 
Watan. But without any reason, the Jahagirdars 
have been wrongfully enjoying the Watan belong- 
ing to the ownership of the British Government.” — 
That perhaps is the first indication in 
the Nadgirs’ complaint that the Jahagirdars 


were holding the landsupon certain terms — 


and conditions. But even then there is no 
clear indication that they were trustees. 
It is difficult to believe the statement in 
the petition that there was an agreement 
to return the lands on the terms indicat- 
ed. It is unreasonable to hold, having re- 
gard to the prior admissions of the plain- 
tiffs about the restoration of the lands, that 
the Jahagirdars under that agreement 
were holding the Watan for an indefinite 
period for the benefit of the plaintiffs under 
those terms. The history of the conflict 
between the parties culminating in the 
present suit will not be complete ‘unless re- 
ference is made to the enquiry under 
Act IIL of 1874. It appears that various 
interlocutory orders were passed upon the 
representation of the Nadgirs and after 
hearing the Jahagirdars. The final result 
of that enquity which was accepted by 
Government was that the Nadgir family 
were the representative Watandars, that 
the whole of the Watan lands should, there- 
fore, be entered in the Watan register as 
such and that it was not necessary to re- 
cover for the Watan fromthe Jahagirdars 
in possession more than what was required 
for the emoluments of the officiators under 
the Act; and accordingly under the direc- 
tions of Government, contributions were 
levied from the Jahagirdars for the remu- 
neration of the. officiating Patils and Kul- 
karnis. Upon the enforcement of that order 
the Jahagirdars instituted Suit No. 2 of 
1913. The plaintiffs in that suit were cer- 
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tain members of the senior branch of the 
they claimed a 
declaration (a) that they and not the Nadgirs 
were the Watandar Patils and Kulkarnis 


. of Hebli village, (b) that the lands mea- 


suring 120 mars be entered in the Watan 
Register of the village, and (c) -that the ` 
Jahagirdars were not liable to contribute 
for the remuneration of the officiuting - 
Watandars. The first Gcurt decreed the 
claim. The High Court in appeal dismissed 
the suit in 1921. It was upon that dis- 
missal that the Nadgirs instituted this suit 
for the aforesaid reliefs. In the meantime, ' 


the Jahagirdars had filed an appeal to 


the Privy Council and obtained a decision - 
in their favour to the effect that they were 
not liable for the remuneration of Patils 
and Kulkarnis and that the contribution 
with respect to that item should be refunded. 
As to the result.of that decision, upon the 
contention ofthe parties tothe dispute, I- 


_ shall, when dealing with .t, show that it 


impliedly negatives the 
tion. , ; 
I-am satisfied upon a careful considera- 

tion of the above documents and the -con- 
duct of the parties that the Jahagirdars - 
did not stand to the Nadgirs in a fiduciary 


Nadgirs’ conten- 


_ or semi-fiduciary position. The fact that - 


the lands were attached by the rulers 
for breach of the terms of the tenure, 
did not constitute. the rulers trustees 
and the continuance of the attachment even 
upon a voluntary surrender would not neces- 
sarily create a trust. The view I take -is 
that evenif the Jahagirdars kept ihe lands 
in a suspense account with a view to their 
eventual restoration in order to show indul- 
gence to the defaulters, who had failed 
to pay the judi in time, the legal position 
could not be altered in the nature of 
things. The Jahagirdars did not stand in- 
the position of contidential agents towards 
the Nadgirs so as toinvite the application 
of therule in Soar v. Ashwell, (3), as suggest- 
ed for the respondents. 1 have already 
stated that no obligation to account was un- 
dertaken by the Jahagirdars and no ac- 
counts were called for or rendered. The: 
manner, therefore, of describing the lands 
in the accounte could not make the person- 
acquiescing in the description a self-con- 
stituted trustee in the absence of satisfac- 
toly evidence of an express trust. 

The underlying assumption in the plain- 
tiffs’ case was that their Watan grant was 
recognized by the British Government 
ae (1893) 2 Q B 390; 4 R 602; 69: L T 585; 42 WR 
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before 1832, that the intercession of Govern- ` 
ment officers is explainable on that hypo- 
thesis, and that the Jahagirdars in accept- 
ing the trust intended to perpetuate . their: 
Watan thus ousting limitation. There is no 
presumption that upon the assumption of 
Sovereignty. by the British Government, the 
pre-British Watan grant was recognized; 
see Secretary of State v. Bai Rajbai (4) and 
Vajesingji Joravarsingji v. Secretary of: 
State (5). There is no evidence as to when 
the Nadgirs’ Watan was formally recogniz- 
ed prior to the Inem enquiry. It is argued 
that, at any rate, the conduct of the Jaha- 
_Sirdars implies that they had- accepted: 
the position of trustees. In order that the’ 
statute of limitation might be ousted, there. 
must be a direct trust constituted by the 
act of parties and not a constructive trust: 
arising by implication of law. ‘The Jaha- 
girdars cannot be affected by the plea un- 
less. it was found proved that they were 
persons in whom confidence had been re- 
posed and who had thereby come into the 
enjoyment of the property as the. result 
of that confidence and to whom a Court: 
of Equity would make accountable to the 
Nadgirs as persons entitled to the beneficial 
enjoyment of the property. I am satisfied 
beyond doubt that neither the ruling power’ 
prior to the grant nor the Jahagirdars sub- 
sequent thereto were entrusted with the 
possession of this -property in the manner 
suggested. The mere assumption of 
Management by a sovereign power of lands 
on failure to pay the customary judi is’ 
not, I think, tantamount to ‘vesting’ in trust. 
of ‘such lands under s.10, Limitation Act. 
The words “in trust for a specific purpose”: 
In that section must obviously receive a- 
restrictive interpretaion. Assuming that the, 
lands were freely’ ‘surrendered by the“ 
Nadgirs into the possession of the ancient 
rulers. or the grantees through them on ac- 
count of their inability to pay the custom- 
ary judi, the payment of which was the 
essential condition of the tenure, that sur- 
render whether voluntary or not will not 
necessarily create a trust of. the limited 
character and natureattaching to property 
within the meaning ofs. 10, Limitation Act. 
In that view the suit. to recover posses- 
sion of property claimed. asthe absolute 
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property by the Jahagirdars since 1864 or 
even prior to that date was barred at the- 
date of the suit. It is impossible to agree 
with the learned trial Judge that the 
dahagirdars had made no open hostile 
assertion of their claim to this property. 
That assertion is evident from the numer- 
ous documents on the record and the atti- - 
tude adopted by the parties before and 
after the enquiry under Act XI of 1852, 
Therefore, the plaintiffs’ claim fails. The 
above finding is decisive of the case ; but as 
argument has been heard as to the effect 
of certain decisions upon the questions 
now raised, it will be useful to express. 
my view thereon. 

In the earlier suits, viz., Suit No. 730 
of 1858 and Suit No. 1154 of 1859, the 
dispute was with regard to 1 mar 14 annas 
and 11 mars, respectively, between the 
plaintiffs’ ancestors and the Jahagirdars. 
Those decisions are not directly relevant to 
matters in issue in the absence of any. 
means of ascertaining whether the identi- 
cal- property in dispute in those suits is. 
comprised in the dispute in the present liti- 
gation. In one of the later suits of 1859, 
the Oourt held that there was no evidence 
to identify the lands in dispute as part 
of the Watan’ property. I have already 
referred to the suit of 1868 which affected. 
22 mars which are not the subject-matter 
of the present litigation. The finding pro- 
ceeded on the assumption that in 1868, 
having regard tothe previous acknowledg-. 
ments and offers, the claim to possession 
was not barred. The matter rested entire-: 
ly on a different footing in the suit instituted 
in 1924. 

The Suit No.6 of 1893 was instituted. 
by the Nadgirs for a declaration that they 
were the Watandar Patils and Kulkarnis 
and were entitled to perform service. It was . 
dismissed onthe ground that a suit for a 
mere declaration was not maintainable, 

Suit No. 177 of 1903 which was instituted 
after the Collector's order to obtain a de=. 
cision from the Court regarding the rights _- 
of parties to the Watan, was not decided” 
on the merits as it was withdrawo. It © 
is to be noted that in 1904 another suit. 
was instituted by the Nadgirs (No. 353 of- 
1904) to recover possession of certain pro- — 
perties and for accounts, The accounts . 
did not relate to the specific properties 
which are the subject-matter of the pre- 
sent suit. The-decision in the suit cannot 
possibly operate as res judicata. 

The one instituted prior to this suit was 
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decision. of the Privy Council ir favour: of: 
the Jahagirdars- in some. respects. The 
learned-Counsel for: the latter. has-relied 
upon that decision in support of his: case; 
On: the nature of the Jahagirdars posses- 
sion, it. has. been. urged. on. behalf’ of the 
plaintifs that: the Privy -Council decision- 
does: not affect’ the: claim. of the-plaintiffs 
inasmuch; as-the: only representative of: 
theirs to- that suit; and who are plaintiffs: 
father, . was respondent No:3 in the appeal. 
to the:Privy Council and. he died before-the 
appeal: was heard: and.. decided’ and: no 
steps:were taken to: bring. his:legal repre-- 
sentatives. on: the:record. It is.. important: 
to note that in the suit filed by the -senicr- 
Jahagirdars, the present. defendants:Nos: 12 
and 13..who were defendants Nos. 1: and: 
6:.in that suit: had: joined:: in the prayers 
of:the plaintiffs. for a: declaration: that the. 
Jahagirdars were the Watandars; Kulkarnis 
and: Patils. The. junior branch oft ihe 
Nadgirs was represented by plaintiff:No. lis. 
father. There is:no doubt that he- had 
identified: himself withthe. principali de- 
fendant: (the. Secretary of. State) in that: 
suit: ini maintaining that: the Jahagirdars. 
were:not- the representative Watandars and. 
were not entitled to hold. the. Watan lands. 
asc their private: property. Ordinarily, the 
junior: members of the Nadgir family: 
would: be: bound: by.that decision, Where 
persons litigate bona-jfide.in respect: of a 
private right: claimed: in common: for them- 
selves: and: others, all- persons. interested: 
in such right. are.to be-deemed:to claim 
- under:the persons so litigating: see. Expln. 6: 
of: s,- 11,. Civil: Procedure Oode:. Before: 
the decision of the Privy Oouncil: was: 
reached, and sometime before the present 
suitiwas filed, plaintiff No..l’s. father died..- 
The only indication. of that. fact is contained’ 
in: the:rejoinder:submitted by the- plaintiffs. 
to: the defendants: application; made sub- 
sequent. to the: decision of. the: Privy: 
Council: appeal, to raise-an issue as to:the 
effect’. of. that decision upon the contention. 
of. the. parties—vide. Ex: 203. No further 
evidence was led as. to the fact. of thé 
death: of the plaintiffs’ father. An issue 


was framed. by the trial Court in terms.. 


of: the defendant's. application. It is now: 
urged. that upon the: death of.respondent 
No. 3 the whole appeal abated. and that, 
therefore, the only decree binding upon the- 
legal: representatives would be the decree 
ofi the High Court dismissing the Jahagir- 
dars’ suit. It- was also urged that:the effect 
of: that..dismissal was that the Jahagirdars 
eld the. lands. as Watan property.in- their: 
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hands: liable- to contribution for the, re- 
muneration of the: Watandars. In con- 
sequence it was contended that even ifthe. 
plaintiffs: failed’ tc prove-an express trast, 
the position of the defendants would! be. 
analogous to trustees and not adverse to. 
the - plaintiffs. It is difficult to follow.that 
reasoning. Under the heading: “Decree for‘ 
or: against a-dead person” in the notes. 
toO. XXI; r. 4; Civil Procedure Code,, 
the: following statement appears-in the’ 
Commentary: on the- Civil Procedure Code 
by: Sir-Dinshaw: Mulla-at p. 868, Edn. 10: 

“By reason.of a statute of 1833-(3- &-4 Will, IV; 
c: 41,8. 23) a. decree passed by the Privy Council. 
against the. respondents in. ignorance of-the. death: 
of'one of them is not a nullity, though the legal 
representative of the deceased was not brought on 
the record, the decree- being. an order- of the 
Sovereign.” 

That expresses the correct view.in regard 
to the. decree. passed. by the Privy. Council; 
There. is, I think, no. sulstance.in the con- 
tention of. the plaintiffs that. the appeal; 
abated. so.far as the plaintiffs’ father’s, 
interest, was: concerned, Even if its were- 
so, I do not. think the decision of the High: 
Court which, was. reversed: by the: Privy: 
Council could be given : the; effect suggested: 
on:, behalf. of; the plaintiffs.. In the. view: 
I. take of the matter,.the: decision of the: 
Privy. Council creates an effective bar: to; 
the. plaintiffs: claim in this suit. It was: 
certainly open. to- the. representatives: of: 
the junior branch to: contest the: position 
taken, up by. the. Jahagirdars; and: they. 
appear. to have done that. In consequence; 
that, decision. must operate: as res judicata. 
on the question of: the. character of-the. 
property. in dispute in. the Jahagirdars’ 
hands: 

For. the above reasons, I: would allow: 
this appeal, reverse the decree. of the lower: 
Court. and dismiss the. plaintiffs’. suit with? 
costs throughout. . 


Broomfield; J.:—The lands which. the 
Nadgir plaintiffs seek to recover in: this 
suit: as. part of their Watan, had’ been for: 
many years under attachment even at: the, 
time of/the grant of’ the village of* Hebli’ 
to, the- ancestors: of defendants Nos. 1‘ to’ 
10°in 1748: Between that year and’ the. 
introduction of the British Rule into this. 
part. of the Dharwar: district, it: would seem’ 
that. the lands were-for a time: or. from 
time, to time restored: to the possession .of- 
the Nadgirs. There-is- very lJittte, reliable, 
evidence as to this period and what there,is; 
is obscure, But from about 1830 cowards, 
at any rate, the Jahagirdars: have been: 
continuously in possession and’ all’ the 


1937 


attempts of the .Nadgirs-.to.get-back -the 
‘lands have been unsuccessful. 
-The-Jahagirdars did notvat first repudiate 
the title of the Nadgirs entirely.’ They 
“showed the lands in their accounts ~as 
““Kamavishi,” and, “whatever the exact 
‘meaning*‘of that expression may be, it cer- 
“tainly indicated some distinction between 
-these lands liable to-pay judi only andthe 
““*Kaalsat” lands which belonged to the 
‘Jahagirdars absolutely ‘(see the discussion 
“Of the word “Kamavishi” in Ramchandrav 
‘Raghunath ‘v. “Bhisio Shankar ‘Nadgir (6) 


| at p.50*). In 1832, when the Company's -management 


‘Government -calléd' upon ` the ‘Jahagirdars 
“to ‘define their position in reply to com- 
“plaints made-by the 'Nadgirs, they admitted 
‘thatthe lands'-were not Khalsat but kept 
‘Amani fcr non-payment of judi—Ex., 298, 
‘In 1844, while “repudiating the allegation 
that: they had --wrongfully dispossessed the 
'Nadgirs‘and- stating that , the-latter had 
‘handed over their Watan ‘lands of their own 
‘free’ will, they expressed ‘their willingness 
‘to restore’ the lands if the ’Nadgirs were 
“prépareéd to fulfil their: obligations—Ex. 296. 


“In‘ the accounts of this period we find. a- 


“statement (Hx. 299 of the year 1843-44) 
that the Nadgirs*had given’ up the lands 
“(vopun ‘dile) on the understanding that 
“they would pay the arrears of . judi on 
“resumption of their Watan, though in 
Ex. 300 which relates “to the. -previous 
year the entry ‘is simply -that the lands 
-other than. those ‚kept .for:.maintenance 
had been given up for cultivation ‘as 
‘ryotwart lands -nothing :being said about 
: resumption. 
_ in the Jaminzada of 1856—Ex. 309~it 
. 4s stated’ that the lands handed over by 
‘the: Patils (i. e. the'Nadgits) as they could 
imot.pay judi, though entered. ag Kamavishi, 
were being treated as Khalsat,- and only 
the remainder 74 mars out ‘of -200 mars 
‘were: enjoyed.‘by the ''Patils: on payment of 
“Judi. Inthe-same year:we find the Nadgirs 
“submitting -a memorial to the Governor in 
uGouncil ` (Ex. 336)' complaining that the 
~JSahagirdars were unlawfully ‘dealing with 
«the Watan as. if it- were their private*prop- 
s erty and -praying ‘that Government:should 
shold» an enquiry and settle the Watan on 
"a o proper basis. In : 1262—Ex.  333—the 
-Jahagirdars put forward the claim that 
they -had been -in' enjoyment ofthe Watan 
‘lands’ since+the «grant of the Village ` to 
them. It is clear, therefore, that their 
«attitude. had changed. and from about the 
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middle of the 19th century they repudiated 
. the Nadgirs entirely and-claimed the suit 
lands for themselves. It is admitted—~ 
. Ex. .339—that from 1840. onwards, they 
had refused to allow the Nadgirs; to officiate 
a8 revenue Patils and Kulkarnis. 

Ia: 1862, Major Etheridge, Alienation 
Settlement Officer and Inam Oonmis- 
„sioner, had decided.on.the evidence then 
before him that. the suit lands were Kadim, 
-4.1e. Watan property of the Nadgirs. But 
‘in . £864, after further enquiry, he recome 
mended to Government that ‘the -Kamavishi 
of .the Jahagirdars had 
assumed .a permanency .of tenure ‘which 
could ;not justly be interfered -with. He 
‘suggested -that.74 mars and 3 bighas of 
the Nadgirs’ land should alone be made 
amenable -to settlement ‘as -held from 
“Government and ‘that the remainder 
Should belong to the: Heblikar, i. e. the 
. Jahagirdar—Hx. 161. .Governament-accepte 
‘ed. this -recommendation and the: Privy 
. Council have - held, in Laxmanrao Madhav» 
rao.v.Shrinivas. Lingo (2) that.this amounte 
. ed. to-a valid .adjudication under:Act XI 
of 1852. 

From. this time forward:at any rate the 
. Jahagirdars’: possession of‘ the suit ‘lands 
. must be taken:to have -been in open and 
-complete :denial of the rights-of the‘Nad- 
girs, and -throughout the litigation -which 
commenced. in 1858 and -has continued ‘at 
intervals. ever since, their attitute has been 
quite uncompromising. ‘See, for instance, 
Hx. 106.which is the written -statement in 
Suit No. 177. of 1903 filed. by the father of 
the. present plaintiff No. L against -the 
Jahagirdars. for saideclaration of his right 


to the: Watan. It was there stated : 

“The plaintiff is not a Patilki and Kulkarniki 
Kadim Watandar of Hebli as alleged by him and 
he is not in ‘possession of any Watan property as 
such, ‘The Patilkiand Kalkarniki’ Watan lands of 
Hebli, and all the haks appertaining to the Patilki 
and Kulkaruiki services ` have been in long and 
continuous enjoyment of the defendants’ families 
along with other Jahagirs since the time of the 
grant of the whole Jahagir and so the defendant’s 
families have . been since that: time officiating ag 


- Patils and Kulkarnis.in their own right through 


their deputies and karkuns to the knowledge - of 
‘the plaintifis' family and to the exclusion of their 


--alleged right.” 


The plaints in the various suits by the 
Nadgirs, whether they alleged forcible dis- 


possession ` or “delivery on some -sort of 


trust, are all clear..admissions that .-:the 
: possession ‘of the: Jahgirdars was in denial 
zand: defiance of-their claim. -After 1.61 or 


1865 at the-latest, “the lands ceased. to be 


désciibed’ as ‘“Kamavishi in the village 
accounts. How the learned “trial - Judge 
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could say thatthere is no good evidence of 
any active assertion of a hositle title to 
the knowledge of the Nadgirs, I am unable 


-to understand. A clearer case of adverse 


possession it is difficult to imagine. 
The plaintifi's suit must be barred 


. unless they can get out of the law of 


. founded their case in this respect on certain - 


limitation by praying in aid s. 10, Limita- 
tion Act, 7. e. unless they can prove that 
the suit lands were vested in the defend- 
ants in trust fora specific purpose. They 


' alleged admissions of the Jahagirdars and 


t- 


entries in their accounts. I have referred 
to the principal documents relied on in 


. this connection; and as my learned brother 
- hag discussed the matter in detail, I shall 
. be very brief. 


The description of the lands 


. Nadgirs were not extinguished. But ‘it 


` nature of a trust. 


. These expressions might 
` used 


. sarily imply anything of the sort. 


cannot by itself connote a trust . for a 
specific purpose, or indeed anything in the 


expressions “kept amani” and vopun dile”. 
no doubt be 
in connection with a trust for a 
specific purpose, but they do not neces- 
More- 
over, it would, in my opinion, be unsafe and 
unreasonable to stress these statements 
unduly against the Jahagirdars. It is not 
shown and cannot be presumed that they 
had any persozval knowledge of the circum- 


‘ stances in which the Nadgirs gave up their 


lands. Apart from that, however, the evi- 
dence is much too hazy and uncertain. 
When the alleged trust was created, who 


_the parties were, what the terms were, all 
-this is left to mere speculation. 
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‘was held 
- movable property was given into 


The learned trial Judge thinks the case 


_issimilar to Vithal Vishvanath Prabhu v. 


Ramchandra Sadashiv Kirkire. (7). 


It 
in that case that where 


im- 
the pos- 
sessicn cf the defendant to sell the crops, 
to pay the Government dues, and to account 
for the profits to the plaintiff on his claim- 


-ing them, the defendant was not a de- 


pository but a trustee cf the property. 


The learned trial Judge says: 


“Similarly, I think in this case, the lands were 
given to the Jahagirdsars for management. The 
Jahagirdars were interested in taking over the 
management as judi was payable to them every 
year, and it used to fall in arrears. They were to 
let the lands out and pay themselves the judi. 
If there was a deficit, they were to reimburs 


a 
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- accounts as Kamavishi may be regarded, 
. as long as that description was used, as 
. an acknowledgment that the rights of the 


The same applies to the ` 
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themselves from other cesses due to the Nadgirs. 
It follows that they. were to account: for . the 
excess, if any, remained with them if the Nadgirs 
demanded that.” i e 


But obviously what made it a trust in 
Vithal Vishvanath Prabhu v. Ramchandra 
Sadashiv Kirkire (7) was the express -pro- 
vision that the person in possession was 
to account for’ the profits to the owner 
on his claiming them. In the present case, 
whatever the value of the evidence may | 
be, it does not even purport to show ee 
the Jahagirdars were under any obligation | 
to account for the management of their 
lands. Mr. Desai, the learned Advocate 
for the respondents, says that Ramehan- 
drrav Raghunath v. Bhisto Shankar Nadgir 
(6) this High Court on the same evi- 
dence held that there was a trust. But 
that was not so. Tt was held that the 
Jahagirdars. had acknowledged the title of 
the Nadgirs and that as the lands were | 
described as Kamavishi within 12 years of 
the suit,- their possession had not been 
adverse for the statutory period. The fact 
that the 12 years’ period of limitation was 
applied, shows that the theory of a trust 


-for a specific purpose was negatived. Sir | 


Charles Sargent was not prepared to find 
as a fact that there was any express agree- 
ment between the parties at all. He 
thought it more probable that the Nadgirs 
right of redemption 
“was founded upon the custom of the country, which 
is always favourable to the preservation of the 


official emoluments of hereditary districts and 
village officers. 


In my opinion the plaintiffs have com- 
pletely failed to bring the case within the 
ambit of s. 10. i 

I should say a word or two on Mr. 
Desai's technical argument based on the 
recent decision of the Privy Council in 
Hodge v. Marsh (8). He says “that the 
plaintiffs’ father was the only representa- 
tive of the interests claimed by the pre- 
sent plaintiffs in the Privy Oouncil appeal 
in Suit No. 2 of 1913 (Laxmanrao Madha- 
vrao v. Shrinivas Lingo (2); that he was 
dead at the time the judgment was de- 
livered and his heirs had not been 
brought on the record; that, therefore, ‘the 
appeal as against him abated and the 
result is that the judgment of this Court 
in that case Shrinivas v. Secretary of 
Staie (1) still stands so far as the present 
plaintiffs are concerned. He, therefore, 
relies on that judgment as showing that 
the Jahagirdars' possession of the Watan 
lands was notiadverse to the Nadgirs. This 


(8) 38 Bom. L R 680 (P. 0.) 
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argament assumes that the provisions of 


the Civil Procedure Code apply to appeals - 


hefore the Privy Council. But this is not 
80—~see S. 112 of the Code. Section 23 of 2 & 
3 Will, IV, c.41, provides that the decision 
of the Judicial Committee shall have full 
force and effect notwithstanding the death 
of any of the parties intereted therein: see 
Deonandan Prasad Singh v. Janki Singh 
(9) Kalyani ` Pillai v. Thiruvenkataswami 
Ayyangar (10; and Sri Chandra Chur Deo 
v. Shyam Kumari LEE). 7 

Even ifit were the case, however, that 
the appeal did abate as against the pre- 
sent plaintiffs, the decree of this Court dis- 
missing the Jahagirdars’ suit—the suit 
being’ for a refund of the amount: which 
Government had levied as contribution for 
the remuneration of the officiating Watan- 
dars,—cannot in any way assist the 
plaintifs . case. It is quite true that 
Macleod, ©. J's judgment in Srinivas v. 
Secretry of State (1) shows that he differed 
from the. trial Court on the question of 
adverse possesssion and was of opinion 
that. the Jahagirdar plaintiff’ had not 
made out his case in that respect. It is 
doubtful,. however, whether this finding 
‘was necessary for the decisicn of the case, 
and anyhow itis clear that the issue as to 
adverse possession did not arige in the 
Same form. Tke issue in that case Was 
whether the Jahagirdar plaintiff had estab- 
lished his claim to be Watandar by 
adverse possession. The issue here ig 
-whether the Nadgirs’ claim to recover the 
Watan lands is barred by the Jahagirdars’ 
adverso possession of those lands. That 
is quite a different matter. There can be 
no question of res judicata. 

In the view we take of the case, it is not 
necessary to consider the effect of the 
Government order in 1864 as against the 
Nadgirs; However,a few observations on 
that part of the case may not be out of 
place. With all deference to my learned 
brother,I think there is great force in 
the argument of the learned Counsel for 
the appellants that these orders ara just 
a3 much binding on the Nadgirs as on the 
Jahagirdars and a complete answer to the 
suit. The trial Court has found that the 
enquiries made by the Inam Gommission 
related only to the claims made by the 


(9) A I R 1920 Pat. 89; 56 Ind. Oas, 322; 5 P L J 314; 
1 PLT 325, 


(10) A IR 1924 Mad. 695; 80 Ind. Cas. 85; 47 M 618; 
es L J 154; (1924) M W N 439;20 L W 99; 35 M L 


(İl) 11 Pat. 445; 139 Ind. Cas. 397; A IR1932 Pat. 
-261; 13 P L-T 719; Ind. Rul. (1932) Pat. 299, . 
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Jahagirdars and that the Nadgirs were not 
parties: That no doubt isin accordance 
with the opinion expressed by this Court 
both in Ramchandrav Raghunath v, Bhisto 
Shankar Nadgir (6) and in Shrinivas v. 
Secretary of State (1). But on the main 
question whether Major Etheridge's order 
as confirmed by Government was a valid 
adjudication under Act XI of 1852, the 
Privy Council in Laxmanrao Madhavrao v- 
Srinivas Lingo (2) has differed from this 
Court and held that it was so and, in view 
of that, I find the greatest difficulty in 
holding that it was valid only as between 
Government and the Jahagirdars. The 
argument is that: the Inam Commission 
was only concerned with claims against 
Government and not with disputes between 
private persons such as those between 
the Nadgirs and the Jahagirdars. But as a 
matter of fact they were both claiming as 
against Governnent. They both held or 
claimed under pre-British grants, and the 
plaintiffs’ Watan no less than the defend- 
ants’ Jahagir required Government's re- 
cognition see Secretary of State v. Bai- 
Rajbai (4) and Vajesingji Joravasingji v. 
Secretary of Sate(5). There is nothing on the 
record of this case to suggest that both 
claims would not equally come within the 
purview of the Inam Oommission. The 
order of 1864 contains a recommendation 
as regards the plaintiffs’ Watan that “74 
mars and 3 bighas should be alone made 
amenable to settlement as held from Gov- 
ernment’. This part of the recommenda- 
tion, as well as that relating to the rest of 
the Watan which was held to belong to 
the Jahagirdars, received Goverament’s 
approval, and according to the reasoning of 
the Privy Council, it must also be regarded 
as an adjudication under the Act of 1852, 
at any rate ifthe Nadgirs were parties to 
the proceedings. Major Etheridge’s pro- 
ceedings are no longer available, but it is 
not unreasonable to assume at this length 
of time omnia rite esse acta and that the 
Nadgirs had due notice. Even from the 
evidence we have, it seems to me sufficient- 
ly clear that they were just as much 
parties to the enquiry as the Jahagirdars. 


Imay refer especially in this connection 


to Exs. 151, 336 and 333. Exhibit 336 isa 
petition by the Nadgirs that Government 
would settle their Watan, and asit bears 
the seal of the Inam Commission, it was 
evidently forwarded to that body for dis- 
posal. It is true that the Privy Council 
have not stated’ in so many words that 
the order of 1864 was binding on the 
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Nadgirs, but their finding that there was 
an adjudication under Act XI of 1859 
securing the revenue of the suit lands to 
the Jahagidars can scarcely mean any- 
thing else. Of course a valid adjudication 
under the Act must bind all the parties to 
the enquiry. Under r. 2 of Sch. A. the 
orders of Government are final. See also 
S. 1, Bombay Hereditary Offices Act. 

Quite independently of this point, how- 
ever, I agree with my learned brother 


that the appeal succeeds and the suit falls 
to be dismissed. 


D. Appeal allowed, 


a 


LAHORE HIGH COURT . 
Second Civil Appeal No. 630 of 1936 
November 25, 1936 
; TEK CHAND, J. l 
Malik JAI KISHAN SINGH—PLAINTIFE 
—ÀPPELLANT 


3 VETSUS : 
PARMESHRI DAS AND oraERs— 
DEFENDANTS—RESPONDENTS. 

Benami— Presumption — Husband and wife— 
Doctrine of advancement does not apply in India— 
Property purchased in wife's name—Presumption—- 
Rebuttal—Onus—Civil Procedure Code (Act V of 1908), 
s. 66-—Whether has retrospective effect—Auction-sale 
in 1906—Suit for declaration in respect of it in 1933 
—Law governing—Civil Procedure Code (Act V of 
1882), s. 317. 

, A purchase in India by a native of India of prop- 
erty in Indiatin the name of his wife unexplained b 
other proved or admitted facts is tobe regarded as 
a benami transaction by which the beneficial interest 
in the property is in the husband although the 
ostensible title is in the wife. The tule of the law 
of England that such a purchase by a husband in 
England is to be assumed to ba a purchase for the 
advancement of the wife does not apply to India. 
Where a husband purchases a property in the name 
of his wife by paying the full consideration money, 
the presumption is that the purchase is benami. 
The burden to rebut it is on the the opposite party. 
Mere entry in Municipal house-tax register showing 
that the wife isthe owner does not rebut the pre- 
sumption where it is not shown that it wag actually 
paid by her or by her heirs after her death, 
Lakshmiah Chetty v, Kothandarama Pillai (6), Gopee 
Krist Gosain v. Gunga Prasad Gosain (7), Moulvi 
Sayyud Uzhur Ali v. Bibee Ultaf Fatima (8) and 
‘Bilas Kunwar v. Desraj Ranjit Singh (9), relied on, 
Thulasi Ammal v. Oficial Receiver, Coimbatore (10), 
distinguished. 

Section 66, Civil Procedu 
tive effect. 


. Muhammad 
d on, Gaya Prosad 


the District 
Judge, Delhi, dated April 16, 1936, i 
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Mr. Qabul Chand for Mr. Shamair 
Chand and Mr. Shamair Chand, for the 
Appellant. 


eo 
Mr. Bishan Narain for Mr. M.L. Puri 
and Mr. M. L.: Puri, for the Respondents. 
. Judgment.—One Kalyan Singh, Khatri 
of Katra Nil, Delhi, died many years ago 
leaving two sons, Jai Kishan Singh, plaintiff 
and Jai Narain Singh. Jai Narain Singh 
had a son, Jai Gopal Singh, defendant 
No. 3. Jai-Kishan Singh had married-one 
Musammat Jawahar Devi, from whom he 
had six sons, one of whom is Ram K ishore, 
defendant No. 2. Itis stated that he had 
two daughters also from Musammat Jawahar 
Devi but of this there is no definite proof 
ou the record. Musammat Jawaher Devi 
died in 1914. In 1915 Jai Kishan Singh 
married Musammat Jas Kaur. From her, 
he has three sons and two daughters. Kalyan 
Singh owned three houses in Delhi which, 
ou his death, devolved on his two sons, Jaj 
Kishan Singh and Jai Narain Singh in 
equal shares. One Muhammad Riaz-ud- 
Din had a money decree against Jai 
Narain Singh, ‘in execution of which he got 
attached and sold Jai Narain Singh's one- 
half share in the aforesaid three houses. 
In the auction sale, the property was pur- 
chased by Musammat Jawahar Devi, wife 
of Jai Kishan Singh. The anction-sale 
was held on July 2J, 1906, and was con- 
firmed on August 10, 1906. A sale certificate 


‘was issued. by the executing Court in 


favour cf Musammat Jawahar Devi on 
August 24, 1906. 


As already stated, Musammat Jawahar Devi 


died in 1914. On August 22, 1932, Ram 


Kishore (one of the sons of Jai Kishan 
Singh, plaintiff, by Musammat Jawahar 
Devi) describing himself as the owner of 
one-sixth share in the one-half of the three 
houses which had been purchased by Mu- 
sammat Jawahar Devi, in the auction-sale~ 


of 1:06 mortgaged this share to Parmeshri 


Das, defendant No. 1, 
On October. 7, 1933, Jai Kishan Singh 
brought a suit for a declaration that the 
mortgage of the aforesaid share of the 
shouses effected by Ram Kishore in favour 
of Parmeshri Das was invalid as he, and 
not Ram Kishore, was its owner. He al- 
leged that the purchase of one-half of Jai 
Narain Singh's share in the three 


for Rs. 1,700. 


-houses inthe name of his wife Musammat, 
Jawahar Deviin 1906, was benami, that the 


purchase price was supplied by him and that 
he had been in possession ` all along, i. e., 
in the lifetime of Musammat Jawahar Devi 


“as “well ‘as since her death. He further 
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pleaded that the mortgage in favotr of 
Parmeshri Das was a fictitious transaction, 
having been brought about by Jai Gopal 
Singh, Parmeshari: Das ‘being merely a 
dummy mortgagee on his behalf. He 
claimed, in the alternative, that he had 
‘been in long and exclusive possession of 
the house and, therefore, was entitled to a 
Se on the strength of his possessory 
title. 

The suit was contested by Parmeshri 
Das, who pleaded that the auction-pur- 
chase by Musammat Jawahar Devi was not 
benami for the benefit of the plaintiff, but 
that Musammat Jawahar Devi was the 
absolute owner of the property purchased 
at the auction-sale, which on her death 


devolved on ‘her sons, one of whom was ` 


Ram Kishore, mortgagor, who succeed’ to 
oneesixth share in the one-half belonging 
to his mother. It was also alleged that the 
“suit was not maintainable under s. 66, Civil 
Procedure Code. It was further pleaded 
‘that the plaintiff was estopped from deny- 
‘ing the title of Musammat Jawahar Devi or 
her heirs. It was claimed that the mort- 
gage by Ram Kishore in favour of 
Parmeshri Das ‘was a genuine transaction 
and was valid. The piaintifi’s right to 
sue on the strength of the possessory title 
“was also denied. The trial Judge found 
for the plaintiff on al] points and passed-a 
‘decree in his favour for the declaration 
claimed. On appeal by Parmeshri Das, 
the learned District Judge agreed with the 
trial Court in finding that the money for 
_the auciion-purchase of 1906 had been sup- 
pied by the plaintiff, but he held that in 
the absence of any further facts in must 
be .presumed that it was given by the 
‘plaintiff to Musammat Jawahar Devi out of 
love and affeciion by way of ‘advancement’ 
„and, therefore, it had not been proved that 
_ Musammat Jawahar Devi was a -mere benami 
purchaser for the plaintiff. He further held 
that the suit was barred by s. 66, Civil 
Procedure Code, 1908. With regard to the 
altérnative claim „the learned Judge 
held: that the plainf{f had failed to prove 
such possession as would justify a decree 
being given in his favour on his alleged 
possessory title. On these findings he 


accepted the appeal and dismissed the - 


plaintifs suit, leaving the parties to bear 
their owa costs throughout. 

The plaintiff has come in second appeal, 
and on his behalf the judgment of the 
learned District Judge has been assailed on 
‘all the grounds on which it-proceeds. .The 
first question for consideration is whether 


JAI KISHAN SINGII v. PARMESHRI Das (LAH.) 


857 


the suit is barred by s. 66, Civil Procedure 
Code, 1908, for if the learned District 
Judge is right on this pciat, it will be 
unnecessary {o consider the question 
whether the transaction was ‘benami. As 
already stated, the auction-sale was held 
and confirmed in 1906. The new Code of 
Civil Procedure was passed in 1908, and 
came into force on January l, 1909. The 
present suit was brought in 1933. 
The question for détermination is whether 
the plea in bar of the suit based ons. 66 
of the new Code can be raised- in this case. 
The corresponding provision in the Code 
of 1882, which was in force at the time 
of the confirmation of the sale was s. 317 
of that Code. The terms of the two sections 
‘are materially different. Section 317 of the 


`- Code of 1882 laid down that : 


“No suit shall be maintained against the certified 
purchaser on the ground that the purchase was made 
on . behalf of another person or on behalf of someone 
through whom such person claims.” 

Section 66 of the Code of 1808 is much 
wider in its terms and provides that: 

“No suit shall be maintained against any person 
claiming title under a purchase certified by the 
Court in such manner 'as may be prescribed on the 
ground that the: purchase was made on behalf of 


the plaintiff ‘or on behalf of some one through whom 
the plaintiff claims.” 


It will be noticed that while in s. 317 
of the earlier Code, the suit was barred 
against the certified purchaser only, the 
new Code lays down that such suit cannot 
be maintained againsti-any person claim- 
ing title under the sale certificate. There 
was a difference of opinion among the 
various High Courts under the Code of 1882 
as to whether s. 317 was restricted to the 
certified: purchaser himself or whether his 
heirs or transferees could also claim! pro- 
tection under it. The Calcutta, Madras and 
the Allahabad High Courts and the Chief 
Court of the Punjab took the view that the 
section must be construed strictly, that the 
protection given by it was limited to the 
case of certified purchaser himself, and that 
it did not preclude a suit against his 
assignees or répresentative. The Bombay 
High Court had taken the contrary view. The 
Legislature, in the Code of 1908, gave effect 
to the Bombay view and enacted s. 66 in 
clear terms so as to extend the protection 
to the heirs and assignees of the certified 


_ purchaser also. ‘The leading Punjib case 
‘is reported in Muhammad Furough v. Abdul 


Hakim \1), the correctness of which has 
not, been challenged before me by the 


‘learned Counsel for the plaintiff-respondent 


(1) 4 P R 1904; 28P L R 1904, 
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and which, if I my say so with all res- 
pect, lays down the law correctly. 

The question, however, arises as to whe- 
ther the suit is governed by s. 66 of the 
Oode of 1908, which was in force in 1933, 
when the suit was instituted, or bys. 317 
of the Code of 1882 under which the salo 
was held and confirmed in 1906. The 
respondents’ learned Counsel contends that 
this provision of the Code is one of proce- 
dure, and it is well settled that in all pro- 
cedural matters, itis the law in force at 
the time of the suit which applies. In supe 
port of this contention he relies on Gaya 
Prosad v. Larett Kuar, 25 Ind. Cas. 821 (2) 
where Sundar Lal, J., of the Allahabad High 
Court held that the special plea which was 
available to a certified purchaser at a 
Court sale against the actual purchaser 
under s. 317, Civil Procedure Code, 
was a rule of prcecedure, and after the 
repeal of that Code it was no longer 
available by way of defence, as noone 
has a vested rightin a particular form of 
procedure. He accordingly held that s. 66 
of the new Code was applicable to guits 
brought in or after 1909 in reference to 
sales held and confirmed before this enact- 
ment and that under this section the plea 
was open not only to the certified purchaser 
personally but also to his heirs and 
assignees. The same view was taken by 
a Division Bench of the same Uourt in 
Muhammad Abdul Jalil Khan v. Muham- 
mad Obeduliah Khan (3). .There, however, 
the question was not discussed at any 
length and if I may venture to say, the 
reasoning is not very clear. The judg- 
ment of the High Court in that case was 
reversed on appeal by the Privy Council; see 
Abdul Jalil Khan v. Muhammad Obedullah 
Khan (4). Their Lordships, however, decided 
the case on another point, and expressly 
refrained from going into this particular 
question. The matter came up before a 
Full Bench of the Calcutta High Coort in 
Promotha Nath v. Sorav Dasi (5) where 
it was discussed at great length by Sir 
Asutosh Mukerjee, Ofig. ©. J. The Full 
Bench heldthatin a suit fora declaration 


of title, brought after 1909, against a 
(2) 25 Ind. Cas, 821; AI R1914 All. 552% 12A L 

J 1145; 140 P WR 1914; 243 P L R 1914 

(3) 43 A 416; 62 Ind. Cas. 725; AT R 1921 All. 165; 19 

L J 22 


J 227. 
4 51 A675; 120 Ind. Cas. 651; AI R1929P O 
998: 56 I A 330; 57 M L J177; 33 C WN 1061; 60 
WwW N 687; (1929) A LJ 930;30 L W 395;50CL J 
357; 31 Bom L R 1393; Ind. Rul. (1930) P OL 


P O). | 
(5) 7 O 1168; 58 Ind, Oas. 327; A IR1920 Cal. 
435; 24 O W N 1011; 31 O L J 463, 
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purchaser at an execution sale and hi 
assignee, where the sale took place and wa 
confirmed before January 1, 1909, s. 317 o0 
the old Code, and not s. 66 of the presen 
Gode, was applicable. It was observed tha. 
the matter was not one merely of aform o 
procedure but that it related toa seriou 
restriction upon the title of the purchaser 
It was accordingly held that in the absence 


. Oof express werds in the new Code its provi 


sions could not be given retrospective 
effect so as to take away vested rights 
The argument that this provision in the 
Civil Procedure Oode embodied merely a 
rule of procedure was answered by the 
learned Judges as follows : 

“The respondent has argued thats 66 of the Code, 
of 1908, like 5.317 of the Code of 1882, embodies 
merely arule of procedure and that as no litigant 
bas a vested interest in the course of procedure, 
the new statute doesnot infact take away a vested! 
right. In our opinion, this contention is based 
upon a narrow and superficial view of the true: 
effect of s. 66 of the Code of 1908 and s. 317 of the 
Code of 1882. Each of these provisions, no doubt, 
finds a place in a code of procedure, but each 
imposes in essence a serious restriction upon the 
title of the real purchaser at the execution sale, 
As has been well observed, of things that do not 
appear and things that do not exist, the reckoning 
in a Court oflaw isthe same; a title which cannot 
be proved againstan opponent in the eye of law, 
has in point of fact no existence in relation to that 
individual. It is consequently indisputable that 
both s. 317 of the Code of 1882 and s. 66 of the Oode 
of 1908, operate to place a limitation upon the title 
of the purchaser, with this difference that the effect 
of s. 66 is to widen the fetter placed upon the title 
of the purchaser bys.317. Ifwelookas the matter 
from a different standpoint, the effect of s. 66 is to 
improve the position of the certified purchaser, 
and in effect to confer upon him a power of alien- 
ation he would not otherwise enjoy. If the 
certified purchaser alienated the property, the result 
notwithstanding s, 317, would be that the title of 
the alienee could be forthwith defeated by the 
real owner. Under s. 66, on the other hand, the 
certified purchaser is enabled to confer a good title 
on the transferee, because the real owner is 
debarred from impeaching the title not only of the 
certified purchaser but also of the person who has 
derived title from him.” 


This argument appears to me unanswert- 
able and I venture to express my respect- 
ful agreement with fhe view taken by the 
Full Bench of the Calcutta High Court. 
I hold accordingly that the matter must 
be decided in the light of the provisions of 
s. 317 of the Code of 1882, as interpreted 
by the Punjab Chief Court in Muhammed 
Furough v. Abdul Hakim (1). It follows, 
therefore, thatit is open to the plaintiff to 
allege in the present suit against Par- 
meshri Das, whois a transferee from Ram 
Kishore whoclaims to be the heir of the 
certified purchaser, Musammat Jawahar 


+ 


=, 
- 
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Devi, that the purchase in the name of 
, Musammat.Jawahar Devi was benami. The 
“next question for consideration is whether 
„in this case Musammat Jawahar Devi was a 
mere benami purchaser for the plaintiff. 


.. As already stated the District Judge agree- 


ing withthe Court of first instance, has 
found as afact that the money for the 
purchaseof the property at the auction sale 


: Was supplied entirelyag by the plaintiff. The 
. learned Judge has observed that nothing 


` there ig 


‘. misdirected himself as to 


. more than this has been proved by 


the 
plaintiff and that he has failed to show 
that ‘he did not supply the funds to his 
wife out of love and regard for her for the 
purchase of benefit’. In this view of the law, 
the learned Judge held that the transaction 
could not be held to be benamt. Now, 
little doubt that while dealing 
with this point the learned Judge entirely 
thelaw. He 
appears to have been misled by the rule 


. OL the English Law relating to advance- 


- tions by Indians in respect 
-- Situated in India. The latest pronounce- . 


ment in favour of a wife or child, which, 
however, has been held by the highest 
authcrity not to be applicable to transac- 
of property 


‘ment of their Lordships of the Privy Coun: 
cil on this point is ccntained in Lakshmiah 
Chetty vV. Kothandarama Pillai (6). 
At p. 608* their Lordships observed as fol- 


- lows? 


“There can beno doubt now thata purchase in 
India bya native of India of property in India in 
‘theneme of his wife unexplained by other proved 
or admitted facts is to be regarded as a benami 
transaction by which the beneficial interest in 
the property is in the husband although the 
ostensible title is in the wife. The rule of the 
law of England that sucha purchase by a husband 
in England isto be assumed to be a purchase for 
the advancement of the wife does not apply to 


India. ig 3 


„Observations to the same effect will also 


--be found in Gopee Krist Gosain v. Gunga 


-° (9). The presumption, in this case arising . 


h 


Persaud Gosain (7) (at p. 74), Moulvie 
Sayyud Uzhur Ali v. 
(8) and Bilas Kunwar v. Desraj Ranjit Singh 


- (6) 48 M 605; 88 Ind. Cas. 327; A I R 1925 P O- 
181; 52 I A 286; 23 A L J 662; 49M L J 109; 42 


OL 
J8; 27 Bom. L R 1076; 29 C W N 1013; 3 Pat. L'R 
290; 23 L W 138; (1925) M W N 717 (PO). : 

ae 6 MIA53; 4 W R 46;2 Suther. 13; 1 Sar, 493 


0). f 

A 13 M I A 232:4 BLRPOLIIW RPO]; 2 
Suther. 279; 2 Sar. 522 (P O). 

(9) 37 A 557; 30 Ind. Oas. 299; A I R1915 PO 96; 


- 42 I A`202;19 OW N 1207; 29 M-LJ 335;2L W 


ta 
2 


: 830; 18M L T248; 13 A L J 991; 17 Bom. L R 1006; 


22 O L J516; (1915) M W N 757 (P O). 
*Page of 48 M.— yon 
{Page of 6M, I, A—|Ead.] 
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from the finding that the consideration for 
the purchase was supplied bythe plaintiff 
is, therefore, in favour of the transaction 
being benami. It was accordingly for 
the defendant to rebut this presumption. 
He has not placed on the record any 
material from which the contrary. may be 
inferred. The only circumstance, to which 
the learned Counsel for the respondent was 
able to draw my attention, was that in'the 
house tax register maintained by the 
Municipality of Delhi, Musammat Jawahar 
Devi was shown as the owner. This circum- 
stance, however, is of no consequence as 


‘the name was evidently entered in accord- 


ance withthe sale certificate. It. has not 
been shown that the house-tax was actually 
paid by Musammat Jawahar Devi, or after 
her death by her heirs. The learned District 
Judge has referred to a Single Bench 
ruling of the Madras High Oourt in Thulasi 
Ammal v. Oficial Receiver, Coimbatore (10) 
but there the husband had purchased the 
property inthe name of his junior wife 
with a view to defeat the claims of his 
and her son who would have 
succeeded to his property by survivorship, 
It was accordingly found that in the 
peculiar circumstances it must be held 
that the transaction was made with a view 
to make provision for the junior wife and 
for her benefit and, therefore, it was real 
No such circumstances 
have been shown to exist in the present 


` case, I accordingly hold that the property 


was purchased benamiin the name of 
Musammat Jawahar Devi by the plaintiff 
for his own benefit. In this view of the 
case itis not necessary to examine the 
further contention of the learned Counsel 


- for the appellant that Ram Kishore was not 


one of the heirs to the stridhana property 
of ‘Musammat Jawahar Devi, as she had 
left two daughters -who had a preferential 
right of inheritance to such property. 
Nor is-it necessary to go into the alter- 
native claim put forward by the plaintiff 
based upon his possessory title. I ace 
cordingly accept the appeal, set aside the 
judgment and decree of the District Judge 
and restore that of the Court of first in- 
stance. Having regard to all the circum- 
stances I leave the parties to bear their own 
costs throughout. 
N Appeal allowed. 


(10, A IR 1934 Mad. 671; 153 Ind. KOas. 478; 67 M 
L J541; (1934) MW N 580; 40 L W633, 7R M 
35 
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GANGADIN BAIRON PRASAD anp 
OTHERS-~—-A PPELLANTS 
VETSUS 
BAHORANLAL AND ANoTaER—ReEsPONDENTS 


Second appeal—Partition—Severance of status, if 
a question of fact—Whether can be interfered with 
in second appeal—Burden of proof—Not mere form 
of words but actual substance of finding should be 

considered—Plaintiff's case based on jointness of 
family—Defendant alleging separation ~Onus— 
Shifting of onus—Whether a matter of law. 

As regards partition the actual severance of status 
is sometimes effected by a formal document suchas 
a deed of partition or by the use of words indicating 
an-unequivocal intention to separate, Now, there 
can beno doubt that the actual severance, the actual 
breaking ofthe legal tie, isa matter of law, just as 
much as the actual act of transfer ina case of sale 
or gift ormortgage. The construction of the docu- 
ment which effects this legal severance or the inter- 
pretation to be placed upon the actual words used 
when they are known is, therefore, a question of 
‘law. It isfor the Judge to decide as a matter of 
law whether the words used are legally capable of 
éfiecting a séverance in status, just as much as 
whether the words used in a document which pur- 
ports to, be one of sale or mortgage or gift can 
legally effect the transfer contemplated. But when 
there isno document which in itself purports -to 
effect the severance or when actual words used are 
not known, then one is thrown back on other kinds 
of evidence to determine whether there ever was such 
a severance ; not whetherit could be legally effected 
by the particular form of words used but whether 
such a transaction ever took place, That jis a ques- 
tion of fact pure and simple, and once it is found 
that there was sucha transaction then in the ab- 
sence of proof of the actual words used, the law 
presumes that everything was done legally, and so 
the transaction whichis now accepted as an actual 
proved factis upheld because of the presumption 
that it was a legal one. 

The question whether the parties came together 
and agreed to sever their status, or any of them ex- 
‘pressed an unequivocal intention to dosoisa ques- 
tion of fact and not of law. Where the lower Ap- 
pellate Court has considered all these facts and algo 
‘other facts which lead to the opposite conclusion, its 
decision that the parties did not separate is conclu- 
sive in second appeal. Palani Ammal v. Muthu 
Vencatachala Moniagar (11), Ganesh Dutt Thakur v. 
Jewach Thakoorain (12) and Baboo Doorga Pershad 
y. Kundan Koowar (13), referred to. i 

In conducting any enquiry, the determining tribu- 
nal, be it Judge or jury, will often find that the 
onus is sometimes on the side of the one contend- 
ing party, sometimes on the side of the other, or, as 
it is often expressed, that in certain circumstances 
‘the onus shifts, But onue asthe determining factor 
of the whole case can only arise if the tribunal! finds 
the evidence pro and con so evenly balanced that 
it can come to no sure conclusion. Then the onus will 
determine the matter, Even when the onus appears 
nto have been wrongly laid, as for instance,in the 
framing of an issue, or even because of the actual 
words used inthe judgment, neveitheless, if ‘the 
Judge says, inspite of that,that “ Iholdsuch and 
such a fact proved or disproved as the case may be, 
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because I believe A and disbelieve B” thenhe has 
actually givena positive finding based on positive 
evidence and there can be no interference in second 
appeal. The actual substance of the finding must 
be considered in every case, and not the mere form 
of words the Judge may have employed. Robins v. 
National Trust Co. (15), Jogeshchandra Ray v. 
Emdad Meah (16), Pittapur Raja v. Suriya Row'(1%), 
Seturatnam Aiyar v. Venkatachala Goundan (18) 
and Sime Darby & Co. v. Official Assignee (19), relied 
on. 

Where the plaintiff's case is that a certain prop- 


~ erty was jointly held by himself and his brother 
-and the defendants allege 


separation, the onus of 
proving separation is on the defendant. Cesser- of 
commensality is evidence by which this can be 
proved, and in so far as it shifts the onus, it 
shifts it in the secondary sense of the term- only, 
and that is aot a matter of law 


S.-C. A. from the appellate decree of-the 
Court of the Additional District Judge, 
Raipur, dated November 30, 1934, in C. A. 
No. 57 of 1933, confirming the decree -of 
the Court of the Sub-Judge, 2nd class, Drug; 
oa March 8, 1933, in O.S. No. 218 -of 
1931. 

‘Messrs. D. T. Mangalmoorti and S.Y. 
Deshmukh, for the Appellants. 

Mr. D. N. Choudhari, R. B., for the Res- 
pondents. 

Judgment.—The suit is for possession 
of and abadi site in Mouza Apapura. The 
plaintiff's case’ is that the property «was 
jointly held by -his brother, Jivanrao, and 
himself and that on Jivanrao's death ‘in 
1920 it passed to him by survivorship. On 
April 23, 1928, the fourth defendant, Ganga- 


‘bai, the widow of: Jivanrao sold -the ‘site 
‘to the first and ~ second defendants who 


théreupon took forcible ‘possession. The 
defendants: stale that the plaintiff separated 
from Jivanrao about.two . yéars~ before the 
latter's death. Both the lower Courts hold 
that the two’ brothers were joint-and -so 
the fourth defendant had -no title. which 
she could convey to the first and‘ second 
defendants. They consequently decreed 
the -plaintiff’s claim. 
The only question before. me is whether 
this finding can be challenged -in ‘second 
appeal. It is urged on the strength of 
Bed Prasad v, Nekchhed Prasad (1), Sahal 
Singh v. Salik Ram Singh (2) and Bati v. 
Sikdar Singh (3), that a question of parti- 
tion is a mixed question of “law and «fact 
and so Can. be re-opened here. :Itwas also 
argued that, accepting all the facts proved, 
the inferences to be drawn from.them are 
(1) 21 NL R12; 79 Ind -Oas.:834; A-IR 1924 
Nag.-410. 
(2)-44 A 602; 87 Ind. Oas.467; 20 A L -J 473; 4 U 
P: L R (A) 93; A I-R1922 All, 188. ; 


(3) 50 A 180; 108: Ind. Oas. 721; 25-A L J-1014,‘ A 
I R 1928 All, 39, 
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matters of law and so are open to invest ga- 
tion by a Court of second appeal, and I 
was referred to Pandit Pandurang v. Com- 
missioner of Income Tax, Centra! Provinces 
(£) E 
As abstract propositions of law these rules 
are. beyond dispute, but it seems to me 
that there has been considerable confusion 
of thought throughout the argument, mainly 
because their exact limitations have not 
been: carefully examined. I.had occasion 
recently to analyse the meaning of the 
proposition that inferences drawn from 
proved or admitted facts are questions of 
law. Is that universally. true? I do not 
think it is. 

Ino the first place, ons must be clear 
about the exact meaning of the words 
one employs on such occasions. What 
exactly is a fact? It has been defined in 
s. 3 of the Indian Evidence Act- and I 
respectfully. agree with the. Full Bench deci- 
sion in. Municipal Board, Benares v. Kanh- 
anja- Lal (5), that that isthe sense in which 
it must be uaderstood in such cases fact 
is defined in the Act to mean and include: 

*(1) anything, state of things, or- relationship of 
things capable of being perceived by the senses; 


(2) any mental condition of which any person is 
conscious.” 


Does this cover a partition ? - 

‘Here again one must be clear-as to what 
is comprised in that word. It may mean 
one of two things: It may connote a physi- 


cal act, an actual physical division of“ 


+ 


property by metes and bounds. _ Now, that 
is capable of perception by the senses. 
Therefore, itis clear that when partition 
is used in this sense itis a ‘pure matter 
of fact. 

But there is.ancther and more important 
sense in which the-term is also used, 
namely, to denote @ legal severance of 
the status of jointness. This is an obstruc- 
tion which cannot be perceived by the 
senses, and: whether this legal severance 
has been duly effected in any given set 
of circumstances is of course a question 
of law. But then arises question, how can 
it‘ be effected? the answer is in many 
ways. 

A Hindu father, for instance, can effect 
a partition among his sons even without 
their consent and thus disrupt the joint 
family. But, naturally, he cannot do this 
without intending todoso. Therefore, the 
first question in such a case would be: did 


(4) € N LR 175; 91 Ind. Cas. 980; AIR 1926 
a 


® 54 A6; 134 Ind. Oas. 21; (1931) A LJ 757; A 
I R-1931 All, 499; Ind. Rul. (1931) All, 799 (F B) 
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he have any such intention? Now, inten- 
tion is “a mental condition of which any 
person is conscious,” and therefore, accord- 
ing to our definition, isa fact. But, since 
it is not a matter which can be perceived 
by the senses, it .can only be inferred from 
other facts, from the father's acts from 
his words or from his conduct. Does the 
matter cease to be one of fact simply be- 
cause it can only be proved by inferences 
from other established facts ? Very obvious- 
ly not The confusion, it seems to me 
usually arises here. The distinction, which 
is perfectly clear cut, between a fact and’ 
the mannerin which it can be proved, 
is usually ignored, and that gives rise at 
once toa mass of locse thinking. 

To my mind there can be no doubt about 
this. Their Lordships of the Privy Council 
held that the question whether a bargain 
was extortionate or fair, was a pure ques- 
tion of fact in Ramji Patel v. Rao Kishore 
Singh (6). Now, it is obvious that this is 
not a matter whieh can be perceived by 
the senses, and that it can only be estab- 
lished as an inference from proved facts. 
So also, their Lordships have decided that 
inferences drawn from documents which 
are not instruments of title or otherwise 
the direct foundation of rights but are 
really historical, materials ‘cannot be re- 
garded a matters of law, even when the 
Court makes a, mistake as to their mean- 
ing and draws wrong or mistaken inferences 
from them. Wali Muhammad v. Muhammad 
Bakhsh (7) and Sahebrao v. Jatwanirao 
(8). Iv is clear then that inferences from 
facts are not always questions of law. 

The limitations of this rule are explained 
by their Lordships of the Privy Council 
in Nafar Chandra Pal Chowdhury v. Shukar 
Sheikh (9). 

“The proper legal effect of a proved fact is esgential- 
ly a questionof law, so also is the question of ad- 
missibility of evidenceand the question of whether 
any evidence hae been offered on one side or the other 
but the question whether the fact has been proved 


when evidence for and against hasbeen properly ad- 
mitted is necessarily a pure question of fact.” 


Reading these decisions as a. whole, the 

(6) 25 N LR 121; 117 Ind. Cas. 1; AIR 1929 
PC 190; 33 O W N93; (1929) A 1L J 780; 31 Bom, 
L k 883; 57M LJ 205; 50 C LJ 197; (1928) M W 
N 452: 80 L W 443; 56 I A 280(P ©). 

- (7) 11 Lah. 199; 122 Ind. Cas. 316; AI R 1930 
P. O 91; (1930) A L J 292; Ind, Rul. (1930) P C 124; 
3l P L Rid; 31 L W 321; 32 Bom. L R 480; 51 
© Ld 518; 59M LJ 54;571 A 86 (PC). 

(8) 29 NL R 210; 143 Ind, Cas. 437; Ind. Rul, 
(1933) P C 161; A IR 1933 P O 171; 570 LJ 519; 
65 ML J1o4; 33 L W 37; 35 Bom. L R 816; 60 I A 
231 (PC). 

(9):46. O 189; 5t Ind. Cas, 760; 23 O W N 345; 9 
L W 552; 45 I A 183 (P O). 
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position comes simply to this: perhaps 
it will be simpler to use the analogy of 
a jury trial, forthe demarcation between 
fact and law is more apparent there. The 
` Judge decides whether the inference in 
question can be drawn from the evidence 
tendered tore or less as a matter of 
abstract logic. I use the words “more or 
less” advisedly, for the definition of proved 
in s, 3 of the Evidence Act is when the 
Court either believes a factto exist or 

- “Qonsiders its existence so probable that a prudent 


man oughtunder the circumstances of the particular 
case to act upon the supposition that it exists.” 


Therefore all that the Judge decides is 
whether there is a case togo to the jury. 
Is there evidence on which a prudent 
man could act, that is to say, whether 
question at issue is capable of proof by 
the evidence tendered, not whether it 


should be regarded as proved whether there- 


ia what the jurists call a scintilla of 
evidence. 

If there is such evidence, then the jury 
decides whether the inference ought to be 
drawn in the circumstances before them. 
In other words,the Judge decides whether 
the question at issue can be proved by 
the evidence tendered, and the jury deter- 
mine whether it has been proved. Ordi- 


narily that is all the law that is involved. 


in these questions of partition. 

Of course, if it is impossible, not wholly, 
but more or less as a matter of abstract 
reasoning, for a prudent man to draw the 
inference in question from the evidence in 
the case, then naturally the matter is 
withdrawn from the jury. That is what 
their Lordships of the Privy Council did 
in effectin Satgur Prasad v. Raj Kishore 
Lal (10). 

“It is impossible in the face of these open asser- 
tions of full title to draw the inference that Dilla 


claimed no more than such a position as would yield 
her maintenance during her life.” : 


But when there is no such impossibility 
the question whether there was an inten- 
tion among the members af a ` Hindu 
family to separate is a pure question of 
fact even when itis based on inferences 
drawn from other facts. This is what the 
Judicial Committee decided 


Another position can also arised. The 
(10) 42 A. 152; 55 Ind Cas. 486;11 L W 384; (1920) 
M WN 3; 240W N 394;388 M L J 259-18 AL J 
235; 2 U PLR (P O) 55; 22 Bom. LR 451; 46I A 
197; 27. M 200; A I R 1919 P O 60 (PO).; 
54; 87 Ind. Oas. 335; AIR1925 P C 
83; 6 P LT 133; 21 L W 439; (1923) 
Pat. L R 126; 27 Bom. L R 735; 29 G 
LJ7i6; LR GAP O 143; 52I A 
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actual severance of status is sometimes 
effected by a formal document such as a - 
deed of partition or bythe use of words 
indicating an uneqivocal intention to sepa- : 
rate. Now, there can be no doubt that. 
the actual severance, the actual breaking 
of the legal tie, is a matter of law, just. 
as much asthe actual act of transfer ina 
case of sale or gift or mortgage. The con- 
struction of the document which effects 
this legal severance or the interpretation ` 
to be placed upon the actual words used ` 
when they are known is, therefore, a ques- - 
tion of law. Itis for the Judge to decide: - 
a3 a matter of law whether the words 
used are legally capable of effecting a: 
severance in status, just as much as whe- 
ther the words used in a document which 
purports to be one of saleor mortgage or 
gift can legally effect the transfer con- 
templated. a 
But when there is no document which. 
in itself purports to effect the severance 
or when we donot know the actual words, 
used, then we are thrown back on other 
kinds of evidence to determine “whether 
there ever was such a severance: not whee 
ther it could be legally effected by the’ 
particular form of words used but Swhe- 
ther such a transaction ever took place. 
That is a question of fact pure and 
simple, and once it is found that there- 
was such a transaction, then in the absence 
of proof- of the actual words used. 
the law presumes that everything was done 
legally, and so the transaction which is 
now accepted as an actual proved fact is- 
upheld because of the presumption that it 
was a legal one. ; 
All the rulings which appear to lay down 
a different rule are distinguishable along 
these lines. If not, they are in direct con- 
flict with the decisions of the Judicial Com- 
mittee which Ihave just analysed, and I 
must respectfully dissent from them. 7 
Turning now tothe present case, it is’ 
an admitted fact that there has been cesser - 
of commensality. The parties lived in 
separate houses, had separate messes, kept 
separate accounts, and ran separate shops.. 
All this is evidence, and very strong evi- 
dence of partition in the legal sense of the 
term. But. not one of.these facts can in it- ` 
self break the legaltie or legally effect - 
the actual severence in the same way asa ` 
deed of partition or the unsquivocal ex- `` 
pression of an intention toseparate cau nor 
can they when all taken together. They 
are, therefore, no more than evidence of the . 
main question which in its ultimate issue 
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simply this: did the parties ever come 
ogether and agree to sever their joint 

tatus; cr did any one of them express an 

mequyivecal intention lo do so. Whether 
they did that or not is a question of fact 
and not of law. Palani Ammal v. Muthu- 
vencatachala Moniagar (11), Ganesh: Dutt 
Takhoor v. Jewech Takoorain (12) and 
Baboo Doorga Pershad v. Kundun Koowar 
13). The learned Judge of the lower Ap- 
pellate Court has considered all these facts 
and -also other facts which lead toan op- 
posite conclusion. His decision that the 
family did not separate is, therefore, con- 
2zlusive here. 

But it is argued on the strength of a pas- 
sage at p.- 369- of Mulla’s Hindu Law, 
Sth edition, that these facts are at least 
sufficient -to shift the burden of proof, and 
sihce thal was not done, there has been a 
mistake of law. ; 

Here again, there is considerable confu- 
sion of thought, a confusion which arises 
because “theterm ‘burden of proof’ fails to 
convey a precise idea and is often used in- 
terchangeably in two entirely distinct sen- 
wes. Ameer Ali's Evidence, p. 703, $th 
‘edition. l 

The distinction between these two senses 
in which the phrase is used has been clear- 
ly explained in Bhola v. Bhagwant Rao 
(14). -In its primary sense the expression 
means ‘the duty of establishing a case. 

“This remains -throughout the entire case exactly 
where the pleadings originally place it. It never shifts. 
The party, whether plaintiff or defendant; who sub- 


stantially assets the affirmative of the issue has 
then the burden of proof.” 


This of course is a question of a law. Mis- 
placing the onus in this sense is, therefore. 
also a question of law and may justify 
interference in second appeal in certain cir- 
cumstances though even then not always, 
as I shall show presently. E: 
In its other cense, the expression means 
no more than the duty of adducing evi- 
dence, and in this sense- the burden may 
shift constantly throughout the trial, “as 
evidence is introduced by one side or the 
other, ‘as one scale or the other perponde- 
rates.” This is no more than the Court 
saying to a party at a given moment of 


time, “I shall censider this fact proved or: 


not prcved, as the case may be, unless you 
adduce more evidence of sufficient weight 
to tip the scales in your favour.” This in- 


volves no question of Jaw, but one of fact: 


(12) 31 C 262; 31 I A 10; 8 Sar. 575 (P O). 

(13)11T A 55;13 B L R 285; 21 W R 214; 3 Sar. 
541 (P C). 

(14) 130 P L R159, 


GANGADIN BAIBON PRASAD V. BAHORANIAL (NÀG.) 


863 
only. 

“But when the entire legal evidence is in, it is 
legally necessary that the final balance should be 
one way, that a certain one of the scales should 
eventually preponderate, and preponderate to a de- 
finite extent. This neceesity has not any time shift- 
ed, but has remained constantly on one of the par- . 
ties alone, that is, upon him who had the affirmative 
of the issue.” 

As used in its primary sense, the question 
is one of law. but it is of importance so far 
as reversing a decision in second appeal 
is concerned, only in two cases. One is, 
if no evidence is led atall. In this case 
the question of onus is the deciding factor. 
But if evidence is adduced, then the ques- 
tion is material for the purposes of second 
appeal only ifthe Court below considered 
the evidence so evenly balanced or what 
is the same thing, so equally worthless, that 
it can come to no sure conclusion without 
it. The position has been very clearly ex- 
plained by their Lordships of the Privy 
Councilin Robins v. Natitional Trust Co. 
(15). 

“Their Lordships cannot help thinking that the 
appellant takes rather a wrong view of what is 
truly the function of the question of onus, Onus 
is always on the person who assets a proposition 
of fact which isnot self evident. To asserts that a 
man who is alive was born, requires no proof. The 
onus is not on the person making the assertion be- 
cause ib is‘ self-evident that he has been born. But 
to assert that he was born on a certain date, if the. 
date is material, requires proof; the onus is on 
the person making the assertion. Now, in con- 
ducting any enquiry, the determining tribunal, be 
it Judge or jury, will often find thatthe onus is 
sometimes on the side of the one contending party, . 
sometimes on the side of the other, or, as it is often 
expressed, that in certain circumstances the onus 
shifts. But onus as the determining factor of the 
whole case can only arise if the tribunal finds the 
evidence pro and con.so evénly balanced that it can 
come to no sure conclusion. Then the onus will de- 
termine the matter. But if the tribunal, after hear- 
ing and weighing the evidence, comes to a determi- 
nate conclusion, the onus has nothing to do with 
it, and need not be further considered.” 

Acting on this rule, their Lordships 
interfered in .J.ogeshchandra Ray v, Emdad 
Meah (16). 

“It is clear that the finding in the concluding 
sentence is based on the failure of the present res- 
pondent to discharge the onus of proof which the 
District Judge held to be incumbent on him, and is 
not a finding on positive evidence,” , 

The concluding words are important, for 
they indicate that even when the onus ap- 
pears to have been wrongly laid as, for in- 
stance, in the framing of an issue, or even 


(15) (1927) A O515; 96 LJP O84; 187 LT 1:43 
TLR 243; 71 8 J158. 

(16) 59O 1012; 136 Ind. Oas. 398; A IR 1932P O 
98: 591 A 29; 90 WN119; 36C WN 291; 16RD 
95: 55 O LJ.72; (1932) M W N 275; 34 Bom. L R 
4£1; 62 MLJ 336; Ind, Rul, (1932) P O 94; L R 13 A 
(0) 271 (P O) 
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because of the actual words used in the 
judgment, nevertheless, if the Judge says, 
in spite of that, that-“I hold such and such 
a fact proved or disproved as the case may 


_ be, because I believe A and disbelieve B”, © 


then. he. has actually given a positive find- 
ing based. on. positive. evidence and there 
can be no interference in second appeal. 
The actual substance of the finding must 
be considered in every case, and not the 
mere form of words the Judge may have 
employed. 

This is evident from the Privy Council de- 
cision in Pittapur Raja v. Suriya Row (17). 

“It is contended, however, that the High Oourt 
threw the onus of proof upon the defendant, where- 
as it ought not to have been so thrown. But the 
Court did not throw the onus upon the. defendant 
asa matter of law, but merely in drawing their own 
conclusions from the evidence upon matters of fact,” 

Two other decisions of the Judicial Oom- 
mittee areto much the same effect: Setu- 
ranam Aiyar v. Venkatachala Goundan 
(18) and Sime Darby & Co. v. Official. Assig- 
nee (19). 

The present case does not differ from 


these. decisions in: any respect. The onus 
‘of: proving separation was on.the, defendant 


who asserted it. That-never shifted: Cesser 
of'commensality was. evidence by which 
this could be proved, and in so far. as it 
shifted: the onus, it shifted it-in the second- 
ary sense of the term only, and that, as I 
bave said, is not a matter of law. — N 

The-appeal fails, and is dismissed with 
costs. 

- N. peal dismissed: 

(17) 8 M 520; 12 I A116; 4- Sar. 638 (P O). 

(18) 43 M 587; 56 Ind. Cas. 117; A I R1920P C 
67; 471 A 76; (1920) M W N 61; 27 M LT 102; 11-1 
W 399; 38M LJ 476; 22 Bom. L R 578; i£ AL J 
707; 25 C W-N 485(@ 0). 

(19); 30 Bom, L R290; 107-Ind, Cas. 233; A I R 
1998 P O77; 54M L J 337; 47 OL J 339; I LT 40 Oal. 
104; 27 L W-744 (P O). 
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Oriminal Appeal No. 427 of 1936 
June 10, 1936 

. Dın Monammap, J. 

NUR ILAHI- -CONVIOT— APPELLANT 
versus 
EMPEROR—Opposite PARTY. 

Criminal Procedure Code (Act V of 1898), s. 393— 
Sentence of whipping to person sentenced to more than 
five years’ rigorous „imprisonment in aggregate in 
different cases — Legality. AAT 

A person, who is sentenced to imprisonment for 
more than five years, shall not be punishable with 
stripes.and s. 393; Crimmal Procedure Code, applies 
even if the sentences aggregating mors than five years’ 
rigorous imprisonment are passed in different, cases. 
Nga Nyi Gyt v. Emperor (1) and High Court Pro- 
ceedings, April 19, 1876 (2), followed. 
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Cr. A. from the order of the District 
Magistrate, Attock, dated January 14, 1936. 

Mr. Des Raj Sawhney, for the Crown. 

Judgment.—‘Lhis judgment will dispose 
of Criminal Appeals Nos. 427, 480 and*481 
of 1936. They have been preferred through 
jail by Nur Ilahi who has been convicted 
in three different cases by -the District 
Magistrate of Attock at + Campbellpur. 
Appeal No. 427 relates to a case under 
s. 307, Indian Penal Code. Appeal No. 480 
relates to a case under s. 457, Indian Penal 
Code, and Appeal No. 481 relates to a case 
under s. 19 (f) Arms Act. They 
are all disposed of together as practically 
they arise out.of the same transaction. 

The snop of one Muhammad Yusaf was 
broken into on the night intervening 
January 5,and 6, 1935, and a Singer sewing 
machine with some other articles was re- 
moved. He made a report to the Police 
on the morning of January 6, and, in the 
course of investigation on January 7, Head 
Constable Muhammad Zaman was informed 


that: the stolen machine was with one Nur — 


Ilaki, resident of the village. He accord- 
ingly went tothe shop of Mohsan Din Mochi 
where Nur Ilahi was said to be sitting at the 
time. The, Head Constable was accompani- 
ed by SaidullahJan, Fazal Qadar, Lambar- 
dar, Faqir Muhammad, chaukidar, and some 
ther persons. On arrival at the shop, as 
soon as the Head Constable accosted Nur. 
Ilahi, he attacked him with a knife aiming 
a blow at his ‘chest, The Head Constable’ 
parried the blow but his left arm which 
interposed was severely wounded. Nur 
Tlahi’s companion, Rasul Khan, then aimed 
at the Head Constable with a spear which 
struck Saidullah Jan who interposed at the 
time. Fazal Qadar was also injured in his 


' attempt tosnatch away the knife from Nur 


Ilahi and both Nur Ilahi and Rasul Khan 
also received injuries in the scuffle that en- 
sued. On the morning of the 8th Muhammad 
Iqbal Khan, Tahsildar, was asked to take 
part in the investigation, and in his pre- 
sence the stolen machine was recovered 
from a niche in the house of Nur Ilahi. As 
stated: above a case under s. 307 was started, 
against Nur llahi for committing a mur- 
derous assault on Muhammad Zaman, and a 
case under s. 457 for breaking into the, 
house of Muhammad Yusaf and committing 
the theft of a sewing machine and. a case 
under s. 19 (f), Arms Act for illegal possese 
sion of a dagger. He has been sentenced to 
seven years’ rigorous imprisonment includ- 
ing three months’ solitary confinement under 
s. 307 and, in addition, he has been required 
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to furnish a bond under s. 106, Criminal 
Procedure Code, read with s. 120, to keep 
the peace and be of good behaviour for a 
Period of three years on the expiration of his 
sentence. Under s. 457 he has been ordered 
30 stripes and under the Arms Act he has 
been awarded two years’ rigorous imprison- 


ment which will not run concurrently with. 


ane sentence under s. 307, Indian Penal 
ode. 

I am constrained to remark that the case 
has been very perfunctorily conducted by 
the Prosecuting Inspector and very careless- 
ly tried by the District Magistrate with the 
result that not only several circumstances 
requiring explanation were not brought on 
the record but also illegal sentences were 
passed. While going through the statement 
of Dr. Sucha Singh, P. W. No. 1 found that 
Fazal Qadar, Nur Ilahi and Rasul Khan had 
also been medically examined along with 
Muhammad Zaman and  Saidullah Jan, 
Fazal Qadar had two incised wounds on his 
hands, -Nur Ilahi had 23 contusions and 


abrasions and Rasul Khan had four contu- 


sions and one abrasion. In the first instance 
the injuries of Nur Ilahi and. Rasul 

an were not taken in detail 
by the District Magistrate and even’ no 
document was brought on the record which 
could have proved the details of the injuries. 
Secondly, there is no reference to the 
injuries of Fazal Qadar, Nur Ilahi and 
Rasul Khan in the statements of the witness- 
es recorded at the trial. I have not ‘been 
able to find even any mention of Fazal Qadar 
in the statements of Muhammad Zaman, 
Saidullah Jan or Mohsan Din. 
commendable that the trial of a criminal 
case be expedited, but this should not be 
done at the expense of law and procedure. 
It was incumbent on the prosecution to 
explain the injuries onthe person of Nut 
Ilahi and Rasul Khan so as to satisfy any 
Court going through the record that. they 
Were not inconsistent with the story of the 
prosecution. JI had to study the zimnis to 
. Satisfy myself whether noinjustice had been 
done, asthe presence of injuries on Fazal 
Qadar, Nur Ilahi and Rasul Khan, which 
had not even been touched upon in the .evi- 
dence,raised:a suspicion in my, mind as to 


the truth of the case as put forward by the , 


prosecution. 


As regards the sentences, the District 
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' I am convinced that the sentences 
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whether he could pass that order under the 
law.’ It was also the duty of the Prosecut- 
ing Inspector to have advised the Oourt on 
the legal aspect of the case, but it appears 
that he did not realize his responsibility and 
failed in his duty that he owed to the Court. 
Section 393, Oriminal Procedure Code, 
clearly lays down that a person, who is sence 


' tenced to imprisonment for more than five 


years, shall not be punishable with stripes 
and there is ample authority for the pro- 
position that this section applies even if 
the sentences aggregating more than five 


years’ rigorous imprisonment are passed in 


different cases. I would dr the attention 
of the District Magistrate to Nga Nyt Gyi 
v. Emperor (1), which has followed with 
approval High Court Proceedings April 19, 
1876 (2). The Public Prosecutor has not 
placed before me any amendment of this 
section specially made for the Punjab, and 
inthese circumstances I take it that the 
law as it stands applies. It was, therefore, 
quite illegal on the part of the District 
Magistrate to have ordered atripes in the 
circumstances explained above. 

_I am satisfied on the merits that the con- 
victions must be maintained, but with a 
view to legalize the sentences passed on the 
appellant [ shall have tointerfere with them. 
I accordingly, reducethe sentence of seven 
years’ rigorous imprisonment awarded 


-under s. 307, Indian Penal Gode, to four 


years’ rigorous imprisonment and the sen- 
tence of two years’ rigorous imprisoiment 


‘awarded under'the Arms Act to six months’ 


rigorous imprisonment and confirm the sen- 
tence of 30 stripes awarded under s. 457, 
Indian Penal Oode. I may have sat aside 
the sentenca of whipping in order to main- 


‘ tain the other sentences, but I have interfer- 


ed with the sentences of imprisonment as 
are 
excessive. Tne order of solitary c:nfinement 
and the order under s. 106, Oriminal P ro- 
cedure Code, are cancelled. With tais mədi- 
fication E dismiss these appeals. 

D. l Sentences reduced. 


(1) 7 R 769; 120 Ind, Oas. 697; A I R 1930 Rang. 138; 
(1930) Or, Oas. 305; 31 Or. L J 176; Iad. Ral. (1930) 
Rang. 57. , 

(2) 1 M 56;-2 Weir 448, 
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Magistrate imposed un aggregate sentence. 


-of 9 years’ rigorous. imprisonment on Nur 
Ilahi in two different cases, and before 
ordering stripes under s, 457, Indian Penal 
Code, he should have satisfied: himself 
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LAHORE HIGH COURT 
Second Civil Appeal No. 500 of 1936 
October 1, 1936 

. JAI Lat, J. 
Mir MUHAMMAD KHAN AND ANOTHER 
— PLAINTIFFS~-APPBLLANTS 
VETSUS 
JamadarADALAT KHAN—Degrenpant 


— RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 11 Expl. 6 
—Expression “claimed in common for themselves and 
others", scopeof—Whether can be usedin connection 
with public right—Bona fide litigation in respect of 
public right— Decision, whether can bar claim of others 
claiming same right—Plaintiff’s suit for injunction 
restraining defendants from obstructing their right 
o7 way over public thoroughfare—Right of way des- 
ertbed as shara-i-am—Suit if one claiming right to 
use public thoroughfare or one claiming site ac- 
quired by easement—LEaol. 6, whether applies, 

The expression “claimed in common for themselves 
and others” used in Expl. 6 tos. 11, Civil Procedure 
Gode, does not govern a claim in respect of a public 
right. A publicright always implies that it is enjoy- 
ed by the plaintiff in common with others and the 
use of the expression “in common for themselves and 
others” would be a superfluity if it is used in con- 
nection with a public right. With regard to such 
right if the litigation is bona fide on the part of the 
plaintiffs, the decision would be res judicata against 
others who claim to be entitled to the right. Kumara 
Mie Chettiar v. Ramaswami Ayyar (1), distinguish- 
e 


Therecan be no other meaning ofthe expression. 
shara-i-am except a public thoroughfare. Wherein 
a suit for an injunction restraining the defendants 
from obstructing the right of way over a public 
thoroughfare, the plaint uses the expression shara-t- 
am and there is no material on the record to show 
that the expression shara-i-am. was used ina sense 
different to the invariably accepted meaning thereof, 
assuming thatitis permissible to look for material 
to interpret the expression in a different manner. the 
suit is one really to establish a right to use a public 
thoroughfare and is not oneclaiming a right of way 
acquired by plaintiff by easement along with others. 
To such a suit Expl. 6 to s. 11 applies and the deci- 
sion operates as res-judicata ina subsequent suit by 
others claiming to be entitled to the right, 


S. U. A. from the decree of the District 
Judge, Jhelum, dated February 19, 1936. 
Mr. Ghulam Rasul Khan, for the Appel- 
lants. 
_ Mr. Indar Dev for Mr. Achhru Ram, for 
the Respondent. 


Judgment.—This appeal raises an inter- 
esting question of law but after hearing 
learned Counsel of both sides I have no 
doubt that the conclusion of the learned 
District Judge is correct. Previously by 
Suit No. 141 of 1935 certain persons in- 
stituted a suit against the respondent 
for an Injunction restraining him from 
obstructing their right of way over a 
public thoroughfare. They described it 
at the heading of the plaint as a shara- i-am. 
In that plaint no further mention was 
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made of the existence of the shara-t-am 
except in the paragraph relating to the 
relief. There again it was prayed that the 
defendant be restrained from obstructing 
the plaintiff's right to use th2 siara-t-am. 
The suit was ultimately dismissed on the 
ground that there was no public thorough- 
fare. The present appellants then insti- 
tuted toe suit out of which this second 
appeal has arisen against theszme defend- 
ant claiming an injunction restraining 
him from obstructing their right to use 
thé public thoroughfare. The expression 
shara-t-am is repeated as the description 
of the road in question in’ several ‘places 
in the plaint including the paragraph 


‘relating to the relief. It isto be observed 


that in neither plaint, except that the 
plaintiffs had been using the -road for 
many years, has it been stated that they 
had been using it openly and as of right. 
Tke learned District Judge has held, agree- 
ing with the conclusion of the trial Court, 
that the suitis barred hy res judicata by 
virtue of Expl. 6 to s. il, Otvil 
Procedure Code. The explanation is: 
“Where persons litigate bona fide in respect of 
a public right or of private right claimed in 
common for themselves and others, all persons 
interested insuch right shall, for the purposes of 
this section, be deemed to claim under the persons so 
litigating.” 
Two contentions are put forward on 
behalf of the appellant. One is that this 
explanation has no application to the 
present case because it is controlled by 
O. 1, r. 8, Oivil Procedure Code, and i1n;' 
support of this contention reliance is’ 
placed on a judgment of the Judicial 
Committee of the Privy Oouncil, Kumara 
Velu Chettiar v. Ramaswami Ayyar (1). 
That case, however, related to a private 
right which was claimed by the plaintiff in 
common with others and from the observa- 
tions made by their Lordships it appears 
that they are of opinion that in order to. 
apply Expl. 6 to s ll, Civil Pro 
cedure Oode, it would be necessary,in a 
case of the description which was before 
them, that action should have been taken 
under O.I, r. 8, Civil Procedure Code, to. 
notify the institution of the suit to others 
who were interested in the right. It isə 
not within my province to express any 
opinion on the correctness or otherwise 
of this view, but the case cited must be 
deemeed to lay down the Jaw for the 


circumstances found proved in that case. 

(1) 56 M 657; 143 Ind. Cas. 665; A 1 R 1933 P O 183; 
60 1 A 278; Ind. Rul. (1933) PC 176; 57 C L J 528; 37 
CW N 853; (1933) M W N 758; 65 M LJ 87; 388 LW 
16; (1933) A L J 762; 35 Bom. L R 627 (P 0). 
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But Counsel claims that the expression 
“glaimed in common for themselves and 
_others” used in the explanation also 
governs a claim in respect of a public 
- right. I cannot accept this contention as 
' correct. In my opinion, a public right 
. always implies that it is enjoyed by the 
plaintiff in common with others and the use 
-of the expression “in common for themselves 
and others” would bea superfluity if it is 
. used in connection with a publie right. With 
regard to such right if the litigation is 
bona fide on the part of the plaintiffs, the 
decision would be res judicata against 
others who claim to be entitled to the 
right. 
- ‘The other contention of the learned Counsel 
is that neither in the previous ‘suit nor 
in the present wasa public right claimed 
but that an easement was claimed in both 
_ the cases. I am unable to agree with this 
contention either. There can -be no other 
meaning of the expression shara-i-am 
except a public thoroughfare, but the 
learned Counsel says that this expression 
was used in both the cases to Gonveya 
different meaning, that is to say, not a 
public thoroughfare but a right of way 
acquired by easement by the plaintiff 
- along with others. As I have stated, the 
manner of acquisition of thé right is not 
described in the plaint and there is no 
material on the-record to show that the 


expression shara-i-am was used in a sense 


different to the invariably accepted mean- 
ing thereof, assuming that it is permissible 
to look for material to interpret the expres- 
Sion in a different manner. I consider, 


therefore, that both th its are of the. 
eens Taney -i Baisakh 2, 1328, B. 8. that up to that date 


same description and are really to .esta- 
blish a right to use a public thoroughfare. 
I, therefore, dismiss this appeal leaving 


the parties to bear their own costs in this ` 


Court. 


D, Appeal dismissed. 
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KUMAR CHANDRA SINGH DUDHORIA 
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GOBINDA DAS NATH AND orugrs— 
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Hindu Law — Widow — Suit for personal claim 
against widow — Reversionary interest, if bound— 
Suit between widow and reversioners —~ Compromise 
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forming contract to pay widow out of income—Holder 
of personal decree against widow no party to at-—He 
cannot enforce compromise against reversioners after 
widow's death. 

If the suit is for a personal claim against the widow 
then merely the widow's qualified interest is sold and 
the reversionary interest ie not bound by it. Jugal 
Kishore v. Jatindra Mohan Tagore (1), Lalit Mohun 
Pal v. Dayamoyi Roy (2)and Giribala Dassi v. 
Srinath Chandra (3), followed. ; ; 

In a sait by the reversioners against a widow a 
compromise was entered into and this formed a con- 
tract between the parties of which one of the terms 
was that the then existing debte of the widow to her 
creditors were to be paid out of the income of her 
secular properties. The petitioner holding a personal 
decree against her or his predecessor was no party. 
This was no case ofa trust, nor did the contract 
establish any charge on the property : 

Held, that this was merely a private arrangement 
between the reversionere and the widow to which the 
petitioner's predecessor was no party, and the peti- 
tioner could not enforce the contract against the 
reversioners. Chintamony Dutt v. Mohesh Chandra 
Banerjee (4) and Bhujendra Nath Biswas v. Susha- 
moyee Basu (5), distinguished. 

O. A. from the original orders of the Sub- 
Judge, Birbhum, dated March 11, 1935. 

. Messrs.. Amarendra Nath Bose, Charu 
Chunder Biswas and Promoth Nath Mitter, 
for the Appellants. 

. Dr. Radhabenode Pal, Apurba Charan 
Mukerji, Manmathanath Das Gupta, Nalin 
Chandra Pal, Benoyendra Prosad Bagchi, 
for Mr. Amarendra Narayan Bagchi, for the 
Respondents. 

Jack, J.—These appeals have arisen out 
of two petitions of objection to the execu- 
tion of a decree against (1) the petitioner 
Gobinda Das Nath (2), the petitioner 


. Shyama Charan Nath, and Radhaballav 


Nath. The decree is a simple money 
decree against Nityakali Dasya on her ad- 
mission in a Hatchhita (Ex. F) dated 


she owed the money-lending firm of Raja 
Bijoy Singh Dudhorisa Rs. 13,874-12 0. The 
claim in the, suit in 1924 was for 
Rs. 18,945-13-0 including interest and costs. 
In an execution case of 1925 Rs. 17,550 was 
realized. In an execution case of 1929, 
Rs. 3,950 was realized. 

The claim in the present execution case 
up to January 1, 1934, was Rs. 5,296 includ- 
ing interest and costs. Execution was 
taken out against the objectors not as 
legal representatives of Nityakali who died 
in 1932 but as owners of the property left 
by Rakhaldas Boral (the late husband of 
Nityakali). The objections are on the 
grounds: (1) that the decree is a personal 
decree, and the objectors did not obtain or 
take possession of any personal property 
of Nityakali, they are not her legal re- 
presentatives and, therefore, are not liable 
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under the decree; (2) Nityakali. had only 
life-interest in the landed properties of 
Rakhaldas Boral which the objectors have 
inherited. This debt incurred by her was 
not for legal necessily since her husband 
„left her a large amount cf money so that 
. the properties inherited by them cannot 
“be sold in execution of the decree. \The 
learned Subordinate Judge allowed these 
objections, to execution of the decree 
against the objectors and hence this appeal 
-on behalf of the petitioner for execution. 

Tke principal grounds which the appel- 
_ lants urged are: (1) that the learned Judge 
.was wrong in holding that the’ decree- was 
a personal decree against the widcw. .That 
it was really a deéree against her as re- 
_’ presenting the estate of her late . husband 
‘and for the realization -of her husband’s 
debts for which the estate was liable; (2) 
' “that in any case ‘the objectors are liable 
under the compromise decree of Privy 
Council Appeal No. 10 in the High Court 
in acase brought by the objectors against 
Nityakali. As to the first point the plaint 
is Clearly one for a persona] decree against 
the widow. -No relief is claimed as against 
her husband's estate or against her as re- 
presenting that estate. The only founda- 
tion for the claim that itis a decree against 
her as representative of the estate is’ the 
statement in para. (2) of the plaint (Ex. F) 
as follows: 


“That from the lifetime of the defendant's hus- 
band, Rakhaldas Boral, monetary transations have 
been carried'on with the said Kuthi (firm) of the 
_ plaintiff on the basis of Hishab Khatas :and Hat- 

chhittas. For the benefit of the estate and for the 
necessity of the estate, the defendant, having, since 
the death of her husband, admitted the debts of the 
time of her husband, carried on the said monetary 
transactions, and on having the dues of the previous 
years calculated on adjustment of accounts and 
having got Hatchhittas written by her own mana- 
ger and Ammuktear, executed the same under her 
own ‘duly authorized and authenticated’ seal.” 


On the other hand .in para. 3 it is stated 
that she ‘admitted her debt by Hatehhitta’ 
and in para. 6 a decree against her per- 
sonally is all that is prayed for.. The estate 
in the hands of the reversioners -would 
ordinarily only be liable for her husband's 
debts or for her debts if incurred for the 
benefit of the estate or for her necessities. 
Her husband died in 1295 B.S. and there 
is no 1eliable evidence that there were any 
debis of Ler husband left unpaid in 1328 
B. 5,, 33 yeais later. Even the plaint does 
not allege that there were still any debts 
- of her husband subsisting. It does indeed 
allege that the debts of Nityakali were in- 
curred for the benefit and for the necessity 
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of the estate. There is no direct evidence 
whatever of this, but it is suggested that 
since s:meof the property was sold under 
the management of two of the petitioners 
for the payment cf her debts, these debts 
must have been her husband's debts or 
debts incurred for the benefit of the estate. 


This does not at all follow. The accounts ' 


have not been produced to show whi ihe 
debts were incurred, and there is no reasun 
to suppose tbat the objectors are wrong- 
fully withholding accounts which are in 
their hands, or that the debts were incurred 
either for the benefit oftbe estate or for 
necessities of the widow. The statement 
of the witness Deb Narain Mukherjee that 
the amount of the last dastabez for 
Rs. 16,000 or Rs. 17,000 was due on account 
of loans taken by Rakhaldas from the 
decree holder has practically no value. He 
served in the estate only from 1325 B. SB. 
as record-keeper and law clerk,and then 
as naib. He admits he had no connection 
with the estate before 1325 B.S. and there 
are no records produced in proof of what 
cecurred previously, or to corroborate bhim. 
The claim of the petitioner, therefore, dces 
not gain any support from the fact 'that:-the 
estate would vest absclutely in the widow 
for the purpose of payment of the debt of 
the husband as implied in the case of 
Jugal Kishore v. Jatindra Mohan Tagore 
(1), cited by the petitioners. On the other 
hand it was held in that case that: 

“if the suit is for a personal claim against the 


widow then merely the widow's qualified interest 
is sold and the reversionary interest is not bound 
by it,” 

Further authority for ihis is to be found 
in the cases of Lalit Mohun Pal v.. Daya- 
moyi Roy (2), and Giribala Dassi v. Srinath 
Chandra (3). The tirst point must, there- 
fore, be decided against the appellants. 
Now as to the second point, viz., that the 
objectors are liable on account of the coem- 
promise in the Privy Council Appeal No. 10 
of 1925. The clause in the ccmpromise 
relied on by the zppellanis is cl.4 which 
reads as follows: 

“That out of the income of the secular properties 
of the first party the managers after paying the 
Goverament revenues, cesses and other rents and 
portion of the management expenses so far as the 
said secular estates are concerned and alter pay- 
ing the debts due by the first party to, the creditors 
and other dues frum the estate shall keep the 


balance thereof, if any, as a reserve fund which will 
be corpus of the said debuttar estate.” 


(1) 10 C 985; 11 1°A 66; 4 Sar. 553 (P CO). 

(2345 O LJ 404; 105 Ind. Uas. 469; A I R1827PC 
41; (1927) M W N 95; 52 M L J 426; 29 Bom. I. R 759; 
25 L W 709 «P O). 

(3) 12 0 W N 769. 
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The suit was one brought by the objectors 
against Nityakali and others for a decla- 
ration that certain properties were debut- 
tar: for the removal of Nityakali from the 
shebaitship cf those properties, and for 
the appointment of a Receiver in her place 
to manage the properties. By the compro- 
mise it was agreed that the findings of the 
High Court as regards the character of 
the properties should stand: that Svama 
Charan Nath and Radhaballab Nath (two of 
the objectors in this case) should act as 
joint managers during the lifetime of 
Nityakali both of the secular and debuttar 
properties left by her husband; that (as 
stated in cl. 4) Nityakali's debts were to 
be paid out of the income of the secular 
properties; that the plaintiffs and Nitya- 
kali were to be paid certain allowances 
from'the income of the secular estate, the 
managers were to be paid Rs. 2,000 each 
on the cecasion of the marriage of one of 
their daughters and Nityakali was to be 
paid Rs. 17,000 within three years. The 
order of the Court on the application for 
leave to appeal to the Privy Council was 


as follows: 

“The parties have umicably settled the matter in 
dispute between them and have put ina petition 
of compromise. The appellant will not proceed with 
the appeal. Let the compromise be recorded.” 


This clearly formed a contract between 
the parties of which one of the terms: was 
that the then existing debts of Nitvakali 
to her creditors were to be paid out of the 
income of her secular properties. To this 
contract, however, the petitioner in this 
execution case or his predecessor was no 
party, and it is not clear how it could pos- 
sibly be enforced by him as against the 
objectors. 
did the contract establish any charge on 
the property. The circumstances in the 
cases cited to show that a charge could be 
so established were quite different. For 
the - appellants, however, it is contended 
that the objectors are in the circumstances 
est pped from denying their liability to 
pay these debts. I think no question of 
estcppel arises, the objectors have not by 
their conduct caused the petitioner's pre- 
decessor to alter his legal position to his 
disadvantage, for this was merely a pri- 
vate arrangement between them and Nitya- 
kali, to which the petitioner's predecessor 
was no party. No doubt the legal repre- 
sentatives of Nityakali might be able to en- 
force this undertaking against the objectors 
but that is another matter altogether. 

. There is ‘here no real question of equity 
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and good conscience. The evidence shows 
that the two managers (who are now two 


‘of the objectors) paid off a very large 


amount of Nityakali’s debt. The predeces- 
sors of the petitioners realized from them 
‘between 1921 and 1932 Rs. 21,500 by suit 
and otherwise Rs. 4,800, in all Rs. 26,400 
on account’ of a debt which stood at 
Rs. 13,874-12-0 in 1921. Again the debts 
were to be paid out of the income of the 
secular property during the lifetime of 
Nityakali. There is no reliable evidence 
as to what this: income was, and what 
amount it left over for the payment of 
debts after fulfilling-the other terms of 
the contract which entailed large payments 
both to Nityakali and theother parties. From 
Ex. (C) it appears that during her lifetime 
(since they took charge in 1921) the mana- 
gers paid Rs. 15,559 in settlement of her 
debts and during the same period the eredi- 
tors realized by suit Rs. 18,990 so that in 
all Rs.- 34,549 was spent in liquidating 
debts leaving Rs. 23,788 debt outstanding 
probably made-up :chiefly of interest, char- 
ges and costs. 

In support of the argument that the ob- 
jectors - were bound to pay the debts in 
return for the various benefits received by 
them under the compromise, the cases of 
Chintamony Dùit v. Mohesh Chandra Baner- 
jee (4), and Biujendra Nath Biswas v. 
Sushamoyee Basu (5), are referred to but 
the circumstances : were‘ totally different. 
In Chintamony :Dutt v. Mohesh Chandra 
Banerjee (4); by a deed of' release a Hindu 
widow relinquished the estate inherited 
by her from her husband in favour of the 
reversioners on consideration of their paying 
off a judgment debt to a third party. It was 
held that they were liable after the death 
of the widow for that debt to the extent 
of the assets they had received. That case 
is distinguishable for there the widow re- 
linquished the estate; moreover, the rever- . 
sioners were onthe record as representa- 
tives of the widow. Here there was no re- 
linquishment and the reversioners were not 
the legal representatives of the widow. 

[In Biuiendra Nath Biswas v. Sushamoyee 
Basu (5), the reversioners divided an estate 
am ng themselves with the assent of the 
female heir of the original owner undertaking 
to pay off the amount of a decree for rent of the 
estate while in the hands of the female heir. It 
was held that the reversioners were liable 
for the decretal dues. That case was also 


4) 23 O 454. , 
ts 630 L J 25; 166 Ind. Oas. 786; A T R 1936 Cal, 


67; 400 W N 601; 9R C 624, 
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entirely different from the present case for 
in that case the debt was on account of 
rent ofthe estate and the decree’ was for 
that rent, not a personal decree for a 
personal debt as in this case. On the 
second ground also there is no reason to 
set aside the orders of the learned Judge. 
The appeals, therefore, fail and are dismiss- 
ed with costs. The hearing fee is assessed 
at three gold mohurs in each appeal. 
Patterson, J.—I agree. 


N. Appeals dismissed. 
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Tus MADRAS ann SOUTHERN 
MAHARATTA RAILWAY 
OomPany, LTD. —Derenpants— 
APPRLLANTS 


VvETSUS 
Top MAHARAJA or PITHAPURAM 
AND OTHERS—~PLAINTIFFS— 


RESPONDENTS 

Tort—Damages—Diverting or interfering with 
course of stream—Cutting bund of natural streem— 
Flood diverted to netghbour'sland—Damage to lands 
—Liability of. 

Where the owner of land for his own convenience, 
diverts or interferes with the course of a stream, he 
will be liable for all direct and proximate damages, 
unless he can show that the escape of the water was 
` caused by vismajoror the act of God orthe like. 

A riparian owner may make defences against floods 
anywhere on his own land provided he does notin- 
terfere with the alveus or with a recognised flood 
channel, but if flood water comes on to hisland, he 
must not take active steps to turn it on to his 
neighbour's property. [p. 87], col. 1.7 

The right of a person to protect his land from 
extraordinary flood extends tothe doing of anything 
which is reasonably necessary to save his property : 
but he cannot actively adopt such a course as might 
have the effect of diverting the mischief from his 
land to the land of another person which would 
otherwise have been protected. Mohammad Sami 
Ullah v. Mukand Lal (8), relied on. [p. 875, col. 2] 

Where a stream swelled into a flood on account 
of heavy rains and rose so as tosubmerge the 
bridge and threatened to wash away the bridge and 
the railway lines of the defendant Railway Oom- 
pany endangering the property and also the plaint- 
iffs lands and thereupon the Company's Perma- 


nent-way Inspector made an opening in the northern ` 


bank of the stream ata point within its own limits 
solely for the purpose of averting imminent danger 
to its property, with the result that the lands of the 
plaintifis were flooded and damages were caused : 
Held, that what was done was tocut open the 
bund and let down the water in concentrated violence 
on to the plaintiff's lends. That was active trans- 
ferance of the mischief and not a protective measure 


M. & B. M. RLY. 00., LTD. V. MAHARAJA OF PITHAPURAM (MADR.) 


I171IC 


in anticipation of apprehended danger and hence the 

defendants could not escape liability for their action. 

The Railway Company was, therefore, liable for 

damage to’ the lands of the plaintiff. [<bid.| 
{Case-law discussed.] l 


S. O, A. against the decrees of the District 


Court of East Godaveri, in A. S. Nos. 105 


and 106 of 1930, respectively preferred 
against the decrees of the Court of the 
Subordinate Judge of Cocanada in O. S. 
Nos. 48 and 58 of 1927, respectively. 

Mr. K. S. Krishnasawmy Ayyangar, 
for the Appellant. 

The Advocate-General and Mr. C. Rama 
Rao, for the Respondents. ~ 


Pandrang Row, J.—There is no dispute 
about the facts of thiscase. In fact, we 
have the admission of the defendant 
Railway Company itself that the act com- 
plained of was performed by one of their 
officers. Paragraph 2 of the written state: 
ment of the Company which has been 
extracted in full by my learned brother is 
clear on the point. In substance the 
Company admits that water in the stream 
swelled intoa flood on account of heavy 
rains on July 27, 1925, and rose so as to 
submerge the bridge and threatened to wash 
away the bridge and the railway lines 
endangering the property and also the 
plaintiff's lands and that thereupon the 
Company's Permanent-way Inspector made 
an opening in the northern bank of the 
stream at apoint within its own limits 
solely for the purpose of averting imminent 
danger to its property. In other words 
the Company's attitude was 

“We have done what is complained of but we 
were justified in doing it and we did no wrong 
in doing it.” . 

That was the main defence, namely, a 
justification of what they had done. There 
was a further defence put forward which 
was based on what might be called the 
right to abate the nuisance which has 
been committed by the plaintiff by raising 
the bank of the stream in question in 
1923. This defence needs no further con- 
sideration because it has not been pressed 
before us during the hearing of these 
appeals. A further defence which was not 
raised in the written statement appears to 
have heen raised inthe lower Appellate 
Court, namely, that the flooding of the 
plaintifi’s lands was inevitable and, there- 
fore, the plaintiff was not entitled to get 
damages, reliance being placed on Thomas 
v. Birmingham Canal Co. (1). But this 
contention was not pressed by the learned 


Government Pleader who appeared: for the 
(1) (1881) 43 L T 435, 
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appellant Company and it is enough to 
point outthat the finding ofthe lower Ap- 
pellate Court isto the effectthat the in- 
evitebility of the flooding of the plaintiff's 
lands was not established. 

The main defence, therefore, that is left 
to the defence of justification and on this 
point avery elaborate argument was ad- 
dressed to us supported by copious refer- 
ence to English Law beginning with 
Menzies v. Barl of Breadalbane (2). The 
general principle regulating the liability of 
land-holders. with regard to the escape and 
overfiow of water has been stated,in my 
opinion, correctly in Coulson and Forbes on 
the Law of Waters, 5th Edition at page 
143. In substance, for the purpose of this 
case it is enough to say that that principle 
is that where the owner of land for his 
own convenience, diverts or interferes with 
the course of a stream, he will be liable 
for all direct and proximate damages, unless 
he can. show that the escape of the water 
was caused by vis major or the act of God 
or the. like. The cases referred to in the 
argument have all been discussed in Coul- 
son and Forbes and the result is summed 
up, so far asthe present pointis concerned, 
at page 172 as follows: 

“The result of the cases appears to be that a 
riparian owner may make defence against floods 
anywhere on his own land provided he does not 
interfere with the alveus or with a recognised flood 
channel but if flood water comes on to his land he 
must not take active steps to turn it on to his 
‘neighbour's property”. 

This in my opinion is the correct view of 
the law on the subject and there is nothing 
in any of the cases relied upon by the 
Advocate for the appellant which militates 
against this view. The difference between 
taking protective measures against a 
future danger and getting rid of or divert- 
ing the danger after it has come, that is to 
say, a present danger is referred to even 
in the earliest case, Menzies v. Earl of 
Breadalbane (2) which isthe locus clagsi- 
cus on the subject. Reference is made 
there to certain passages in the Digest 
39 1.1.1. to the effect that the 
action ague pluvie arcende will lie as 
often as water is about to doharm in the 
field of a neighbour by reascn of the hand 
of man, that is, if by something that was 
done hy the hand of man water flows 
differently than it would fiow by nature. 
This is the general principle. Reference is, 
no doubt, als) made to the existence of 
some other passages in the Digest which 
appear to have a contrary tendency. One 


(2) (1828) 32 R R 103; 3 Bligh (ws) 414; 4 E R 1387. 
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of these is apparently Digest 39 
3. 2. 9. which is to the effect that ifa per- 
son diverts a torrent so that the water might 
not reach him anad if by this a neighbour 


is injured, the latter cannot have the 
;action ag. pl. ar. for to ward off 
. water means only noi letting it flowin 
(to injure). Si vicinus flumen torrentem 


‘averterit, ne aqua ad eum prevenit et huc 
mode sit effectum, ut vicino necatur, agi 
cum ee aquae pluviae arcendae non possee; 
, aquam enim arcere hoc, esse, curare ne 
influat). In factthe principle that no one 
can by his own act cause water to over- 
flow into his neighbour's fields so as to 
damage them in one of the most ancient 
principles known to law. That principle 
is found even in the most ancient code 
of laws that has come down to us, namely 
the Code of Hammurabi, which is about 
5,009 years old, which provides that if 
a breach occurs in a man’s irrigating dam 
by reason of his negligence and laziness 
and his neighbour's fields are flooded by 
the overflow of water there from the man 
in whose dam the breach has occurred 
shall reimburse the loss. The same prin- 
ciple is repeated in another provision of 
that Code which saysif any one opens his 
canal in a negligent manner, and thereby 
floods the fields of his neighbours, he shall 
be held to account to those neighbours and 
to pay them grain corresponding with their 
losses. The principle, therefore, is of very 
great-antiquity, andit was well-establish- 
ed inthe Roman Law and has been ac- 
cepted and enforced by the Courts in 
England and in this country including 
Burma. Reference may be made in this 
connection to the decision of the Privy 
Council in Maung Bya v. Maung Kyi Nyo 
(3) where it is stated that the law applicable 
in Burma to the flow of and flooding by 
fresh water rivers or water courses, whether 
they be natural or artificial or trespasses on 
the bed and soil of such rivers and 
streams, is the same as that in England. 
In that case their Lordships of Judicial 
Committee relied on Menzies v. Earl of 
Breadalbane (2) (see pages 501 and 502) 
though' by a curious slip the judgment in 
that case is attributed to Lord Eldon in- 
stead of to Lord Lyndhurst who was the 
Lord Chancellor in 1828 when the decision 
was pronounced, Lord Eldon having re- 
signed his office after his long tenure of it 


(3) 3R 494; 90 Ind, Cas, 198; 42 O L J 156; 49 M 
LJ 282; AI R 1925P 0 236; 27 Bom. L RB 1497; 
(1925) M W N 894; L R 6 A P O 269; 30 O W N218; 52 
J A 385 (P O), 
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in the previous year on the accession of 
Canning to power. In no subsequent case 
was any doubt thrown on the difference 
between protective measures taken against 
a future or anticipated flood and the 
actual diversion of a flood after it had 
come. That difference so faras Madras 
is concerned, has been stressed in Gopal 
Reddi v. Chenna Reddi (4). The difference 
is stressedin Whalley v. Lancashire and 
Yorkshire Railway Co. (5) which is referred 
to and followed in Gopalakrishna Yachen- 
drula Varu v. Secretary of State,26 Ind. Cas. 
800 (6) in which reference is also made in 
Attorney-General v. Earl of Lansdale (7). 
The important point to rememberis, that 
in the present case we are not dealing with 
a protecting dam or a barricade put up 


against a flood, but we have before us a 


case in which the protecting wall or bank 
of a natural water course was itself 
cut and the water of the stream diverted 
when the flood was actually on. The 
lower Appellate Court’s question from Clerk 
and Lindsellon Tortsin para. 14 of the 
judgment is quite opposite and it is enough 
to refer only toa portion thereof to the 
following effect: 

“Even where the flood is extraordinary if the 
water has already invaded the land and collected 
on it, the owner may not, in order to protect 
himself against the consequences of the water 
remaining there, dig a cut for the purpose of 
getting rid of the water, if by so doing, he 
will cause damage to the parties on whose land 
he discharges it, for there isa difference between 
protecting yourselffrom an injury which is not 
yet suffered by you and getting rid of the conse- 
quences of an injury which has occurred to you.” 


- The same view is taken in Mohammad 

Sami Ullah v. Mukand Lal (8). Reference 
may also be made to the recent case, 
Lankapara Tea Co., Ltd. v. Gopalpur Tea 
Co., Ltd. (9) where at page 1021* the state- 
ment in Coulson and Forbes at page 
172 quoted above has been approved. 

The cut was made in the present case 
in what was undoubtedly the bank of the 
river or stream withthe knowledge, and, 
indeed it may be said, with the object of 
diverting the flood water from its natural 
course along the stream into the plaintifi’s 
lands. A river is said to consist of the 

(4) 18M 158;4 M L-J 244. 

(5) 1884) 13 Q BD 131; €3 LJ QB285;50L T 
472; 48 J P 500; 32 W R711. 

(6) 26 Ind. Cas. 800; 16 M LT 597; 2L W 45; 28 M 


J 98. 
(7) (1869) 7 Eq. 377; 38 L J Oh. 335; 20 L T 64; 17 W 


(8) 43 A 688; 63 Ind, Oas. 980; 19 A L J 736:3 U P 
LRA) 131, 

(9) 63 01008; 40 O W N 916; 63 O L J 210. 

*Page of 63 O.—[Ed,] 
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bed, the bank and the water but in fact 
the bank is really the outermost part of 
the bed in which tbe river naturally 
flows. It isthe natural wall which contain’ 
the water in the stream and holds it to its 
course, Any interference with the water 
course in this manner must necessarily be 
wrongful, and I do not think that any 
doubt has ever existed on this point. What 
is wrongful cannot be justified by reason 
of the fact that the wrongful act was com- 
mitted for the purpose of getting rid of 
danger or damage to onself. Such selfish- 
ness cannot be regarded as reasonable 
selfishness. The judicial imprimatur to 
reasonable selfishness was given by Bram- 
well. B,in Nield v. London and North West- 
ern Railway (10) but that was a case which 
related to an artificial canal and not to a 
natural stream, and it was expressly stated 
that there was no duty on the owners of a 
canal analogous to that onthe owners of 
a natural water course not to implede the 
flow of water down it, and Imay add, nor 
to divert such flow. In another case, 
namely, Maxey Drainage Board v. Great 
Northern Railway Co. (11) which was also 


relied upon on behalf of the appellant 


Company, what was done by the defendants 
was a protective work against un anticipat- 
ed common danger, and in that case 
Lush, J., at page 431* observes that if it 
could have been shown, that the defend- 
ants, when water or filth was on their 
land, had by artificial means discharged it 
on to theirneighbour’s land they would be 
liable. Even if it be that there is no duty 
cast by law on frontagers of non-tidal rivers 
to maintain the natural protecting walls or 
bank at their usual height on the ground 
that as held by Lord Esher, M. R. in 
West Norfolk Farmers Manure Co. v, 
Archdale (12) the doctrine established in 
Attorney-General v. Tomline (13) was meant 
to apply only to natural protecting banks 
against the sea and the waters of tidal 
rivers, it does not follow that the cutting 
of such natural protecting walls or banks 


of non-tidal rivers is permitted by law or. 


that it dces not constitute a wrong. In 
Nitro Phosphate and Odam's 
Manure Co. v. London and St. Katharine's 
Docks Co. (14) there is a reference to 


(10) (1854) 10 Ex 4; 44 L J Ex. 15; 23 W R 60. 

(11) (1912) 106 L T429; 10 L G RIF; 765 P 236; 
56 8 J 275. 

(12) (1886)16 Q BD 754. 

(13) (1880) 14 Ch. D 58; {49 LJ Ch. 377;42L T 
880; 28 W R 870; 44 J P 617. 

(14) (1874) 9 Oh. D 503; 39 L T 433; 27 W R 267. 


~*Page of (191) 106 L. T—[Ha] ~ 
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e ordinary liability of a riperain pro- 
rietor’ who intermeddles with an exist- 
g river wall which it is his duty to 
aintein and it is added that there can 
eno such maintenance if there is any 
pening in it, as an inclosure or defence 
of continuous is no inclosure or defence 
t all. -The present case is a much 
tronger one for it is not a case of mere 
eglect of duty to maintain the river wall 
ut anm-active cutting down of that wall 
eliberately and wilfully and with know- 
edge of the consequences. It may be 
hat this ‘was done for the purpose of 
rotecting the railway bridge and for other 
raiseworthy motives, but it does not 
ease, to be a wrongful act merely because 
he motive wasa good’ one. ‘The law does 
ot permit a man even for a good motive 
o do what is wrongful. The end does not 
ustify the means. The statement of the 
aw contained in Halsbury, Vol 28, pages 
53, 454 and 456 is also clear on the point 
hat while a person can protect his own 
roperty by some defensive measure for 
he purpose of warding off a danger and 
revent the danger from coming into his 
land, he would be liable, if he diverts- or 
interferes with the course of a stream on 
ig own land, for all direct and proximate 
amages resulting from such overflow. It 
ould suffice to refer to two more cases: 
Fletcher v. Smith. (15) and Greenock 
Corporation v. Caledonian Railway 
(16), the latter being a case of interfer- 
ence with the natural course of a 
atural stream though not by cutting the 


| ank of the stream but by substituting an’ 


artificial water course for the natural water 
course.’ It was held in that case that even 
though the flood was an extraordinary one 
wholly unprecedented, the Company which 

ade the diversion was liable. Lord Wren- 
bury said that the case was not that 
of a man who has brought a wild beast 
upon his land and has effectually chained 
it and the chain has been broken: by the 
act of God as was the case in Nicholas 
v. Marsiand (17), but that it was@ case in 
which the act of God (if there was one) 
brought the wild beast, and (but for the 
act of man) there was a safe exit for the 
wild beast and it would have gone away 
and there would have been noinjury. The 
act of. man consisted in closing the exit, 
which, had it remained, would have ren- 
ae A O 781; 47 L J Ex. 4; 37 L T 387; 26 


(16) (1917) A O. 556; 86-13 P.O 185; 117 L T 483; 
$13 P 269: 15L GR 749; 62998, 33 T L R531 
(17) (1874) 10 Ex. 256, wz 
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dered the advent of the wild beast harmless. 
In the present case, however, there was no 
closing of the exit but the making of a 
different exit, different from the natural 
exit for the flood water, with full knows 
ledge that the consequences of such diver- 
sion would be to damage the plaintiff's pro- 
perty. 

One more reference’ and that to the 
statement of the law in Salmond on the 
Law of-Torts may perhaps be made. At 
page 576 the rule of law is laid down as 
follows: 

“Although a person is not responsible for allow- 
ing the escape of things which are naturally on his 
land, he is responsible for causing their escape. 
He is not entitled to relieve his own land of a 
burden by casting it upon the land of his neigh- 
bour. Thus he is responsible for the escape of 
water from.his land, if the escape is due to some 
embankment, channel or other artificial structure 
made or maintained by him there, or to any other- 
alteration in the natural condition of his land.” 


It is unnecessary to multiply authority 
on this point which to my mind is very 
clear. This is certainly a case in which 
there has been considerable damage, and 
‘the only point urged was that there was 
no injuriz. But from what I have: said 
above it is clear that in this case there is 
both injuria, as well as damnum. It, there- 
fore, follows that the decrees appealed 
from are right and that the second appeals 
should be dismissed with costs. 

There is a memorandum of cross objec- 
tions filed in one of these appeals S. A. 
No. 1566 of 1931, on which nothing has 
been. said though attention was directed 
to its existence. It is, therefore, unneces- 
sary to say anything about it except that- 
it is dismissed but without costs. l 

Venkataramana Rao, J.— These 
second appeals raisè a question as to the 
right of a landowner to divert the flood 
water of a natural stream passing through 
his land on to adjoining lands to save his 
property from injury. The facts are not in 
dispute. There is a natural stream known 
as Gorrikandi which passes through Golla- 
prolu village which belongs to plaintiff and 
irrigates the lands in the said village and 
other villages. It rans from west to east. 
There are bunds- on either side of the’ 
stream which are mostly of sand and earth 
and they form the banks of the stream 
and conserve and confine the ordinary course 
of the stream within them. The railway 
line of the defendant the Madras and 
Southern Maharatta Railway Company, from 
Madras to ‘Waltair. passes through the 
village of Gollaprolu and runs from south 
to north. There is a railway bridge be- 
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longing to the Railway Company across 
the stream in the village of Gollaprolu. 
It is also a fact that Gorrikandi is a rapid 
stream at or about the suit locality. On 
or about Ju’y 27, 1925, there were heavy 
rains, the result of which was to cause high 
floods in the stream. On July 28, 1923, it was 
found at about 10a. m. the water had con- 
siderably risen in the stream. The Perma- 
nent-way [nspector who was on the spot 
thought that owing to the impact of water 
the bridge was in danger. He waited for 
two hours and then resolved to cut open 
the northern side of the bund to the east of 
the bridge to prevent danger to the bridge 
and to the travelling public. He accord- 
ingly did so. ‘The result was the flooding 
of the lands of the plaintiff and the con- 
sequent damage to them. It was found 
that the Inspector did not act negligently 
but acted bona fide with the intention afore- 
said. It was also found that the site of 
the bund at the suit locality was the pro- 
perty of the Railway Company and the place 
where the breach was effected was within 
his limits. The suit out of which S. A. 
“No. 1506 cf 1931 has arisen was tiled by 
the Maharajah of Pithapuram as the then 
proprietor of the Gollaprolu estate for 
damages and other reliefs. A similar claim 
was made by the tenants of lhe estate in 
regard to the lands in their occupation in 
the suit out of which S. A. No. 1572 arises. 
The allegations in the plaints in both the 
suits are more or less similar. The plaintiff 
in the suit out of which 8. A. No. 1566 of 1931 
arises, after alleging wrongful opening of 
the bund and diversion of water puts the 
basis of the claim thus in para. 10 of the 
plaint : 

“The bund has been in existence from time im- 
memorial at that height till the defendant inter- 
fered with it and has served to protect the plaint- 
iff's lands on the north from floods and also to 
ensure a steady sapply of water to the plaintiffs 
lands at the tail end of the streum. The plaintiff 
is entitled to enjoy the protection afforded, as 


aforesaid, by the bund in the accustomed manner 
and without interference by the defendant.” 

The main defence vf the Railway Com- 
pany is thus formulated in paras. 2 and 3 
~of the written statement. 

“9 The defendant Company states that on or 
about July 27, 1925, there were heavy rains in 
and about Gollaprolu and the water in the Gorri- 
kandi stream swelled into a flood and rose so as 
to submerge the girders of the defendant Company's 
bridge No 449 over the said stream and threatened 
to wash away the bridge and the railway line thus 
endangering the property of the defendant Com- 
pany and the safety of the public and also the 
plaintifi's lands. Thereupon, the defendant Oom- 
pany's Permanent-way Inspector made an opening 
in the northern bank of the stream at a point 
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lying within its own limits solely for the purpose 
of averting imminent danger to its property which 
was occasioned by forcas beyond the defendant's : 
Oonpany’s control.” 

“3. The defendant Company charges that in éhe 
circumstances it was legally justified in the steps 
it took to defend its property and is not liable to 
the plaintiff in damages or otherwise for any injury 
caused by the flood water flowing on to the plaint- 
iff's lands as a consequence of measures taken’ in 
defence of its property.” 


Both the Uourts gave a decree in favour 
of the plaintiffs for damages. These second 
appeals are against the decrees in the 
said suits. The question, therefore, is, is 
Railway Company liable in the circum- 
stances and on the facts admitted and found 
as above? 

It is well settled that an owner of land by 
or near a river is not entitled to make any 
change in the aleveus and disturb the ordi- 
nary course of ariver. ‘The effect of such 
interference might be to direct the flow of 
the river with a great degree of violence 
upon the opposite bank or upon some other 
portion of the same bank and would be 
protective of considerable damage tv pro- 
perty at or near the said bank. As a 
necessary corollary to this, it has been 
laid down ‘that the course which the flood 
water takes should not be changed to the 
prejudice of the proprietors lower down 
[vide Menzies v. Earl of Breadalbane (2)] 
und the natural barriers should not be cut 
s0 as to permit water to flow where other- - 
wise it would not. [ef. Att-Gen. v. Tomline 
(13)]. This obligation is imposed by law 
irrespective of the ownership of the bed. 
Of course alandlord may take such pre- 
cautions on his lands to defend his property 

gainst flood, but always subject to the 
Limitation that he cannot interfere with the 
aleveus of the river. [Viscount Cave in 
Gerrard v.Crowe (18)j at p. 397*. 

It is admitted in the written statement 
that the bunds in this case form the banks 
of the stream. The bank is only the outer- 
most part of the bed on which the river 
naturally flows. The bunds, therefore, form 
the natural barriers confining the flow of 
waler in a particular course. As observed 
by the learned Judges in Muhammad Sami 
Ullah v. Mukand Lal (8) at p. 6907: 

“Where there is a natoral outlet for a natural 
stream no one has power, for the safety of his own 
property,- to divert or interfere with its flow, and 
if he does so, he is ordinarily liable to pay to any 
one who is injured by his act, no matter how the 


water, before the mischief, came into the water- 
course.” 


(18) (1921) 1 A O 395 at p. 397. 
*Page of (1921) 1 A. 0.—[Ed.] 
{Page of 43 A,—[Ed.] 
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Therefore, the cutting open of the bund 
i8 an interference with the natural outlet of 
the water in the stream in question. Mr. 
KTishnasawmy Ayyangar relied on a passage 
in Salmond on the Law of Torts to the effect 
that a landowner may lawfully remove 
from his land an embankment or other 
artificial structure whieh serves as a pro- 
tection to the adjoining land of his neigh- 
bour against the natural flow of water. 
There is no evidence given in this case that 
the natural flow of flood water was through 
the lands of the plaintiff and that the bund 
is an artificial protection against the said 
natural flow. On the other hand it is con- 
ceded in the written statement as pointed 
out above that itis a natural barrier being 
the bank of a stream. Therefore, the ob- 
servations of the learned writer have no 
application to the facts of the present 
case. 

It is again contended that the rule above 
stated in regard to the obligation not to 
divert the flow of a natural stream would 
not apply toa case of extraordinary flood 
and certain observations of the Lord Chan- 
cellor in Menzies v. Earl of Breadalbane 
(2) at p. 108* have been relied on, viz. 

“These passages to which 1 am now alluding 
have reference to the accidental and extraordinary 
casualities, from the floods suddenly bursting forth, 
and they go to this, that in such a coase, the 
parties may, even to the prejudice of their neigh- 
bours, for the sake of self-preservation, guard 
themselves against the consequences.” 

But here comes the distinction made in 
law between steps taken to prevent an 
extraordinary flood coming on and steps 
taken to divert it when the flood is on, or 
in other words between strictly protective 
measures and measures actively transfer- 
ring the flood water on to the land of 
another. 

One of the recognised exceptions to the 
maxim sic utere tuo ut alienum non laedas 


is that a landowner can erect works on his 


land or take steps to prevent a risk fiom a 


~ 


common enemy such as rain, floods orin- 
cursions from the sea. The law allows “a 


_Teasonable selfishness” in doing so even 


though damage might bė caused to a neigh- 
bour thereafter. As Lerd Bramwell observes 
in Nield v. London and North Western 
Railway (10) at p. 77. 

“He who pute up a barricade against a flood is 
entitled to say to his neighbour who complains of 
it ‘why did not you do the same?’ ” 


This is to prevent a threatened flooding. 
Lindley, L. J. likewise saysin Whalley v., 
Lancashire and Yorkshire Railway Com. 

*Page of (1828) 32 R. E oe j 

“tPage of (1854) 10 Ex.—[Ed.] 
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pany (5) at p. 140*: 


“Tf an extraordinary flood is seen to be coming 
upon land the owner of such land may fence off 
and protect his land from it, and so turn it away, 
without being responsible for the consequences, 
although his neighbour may be injured by it”. 

But he then adds: 

“Of course there is a difference between protect- 
ing yourself from an injury which is no yet suffered 
by you, and getting rid of the consequences of an 
injury which has occurred to you.” 

The. rule of law is thus stated in Theobald's 
Law of Land at page 6: 

“A landowner may protect his land against an 
unusual flood, though he may thereby cause an 
injury to a neighbour: but if an excess of water has 
come on to a man’s land, for instance, by all un- 
usually heavy rainfall, he must not, in order to 
get rid of it; do any act which would have the 
effect of casting it on his neighbour’s land in such 
a way asto cause damage, which would not have 
been zaused if the act had not been done. Nield 
v. London North Western Railway (10), Whalley 
v. Lancashire and Yorkshire Railway Company (5). 
See Thomas v. Birmingham Canal Company (1).” 

In Muhammad Sami Ullah v. Mukand 
Lal (8) at p. 6917 the learned Judges of the 
Allahabad High Court similarly observe: 

“The right of a person to protect his land from 
extraordinary flood extends to the doing of anything 
which is reasonably necessary to save his property; 
but he cannot actively adopt such a course as might 
have the effect of diverting the mischief from his 
land to the land of another person which would 
otherwise have been protected.” 

In this case what was done was to cut 
open the bund and let down the water in con- 
centrated violence on to the plaintiff's lands. 
That is active transference of the mischief 
and ‘not a protective measure in anticipa- 
tion of apprehended danger. The defen- 
dants, therefore, cannot escape liability for 
their action, Nor can they plead success- 
fully that the occasion was such that there 
was no exercise of volition behind the action 
as in the case of lighted squibs [Scott v. 
Sheppard (19)| for according to the evi- 
dence, the Permanent-way Inspector waited 
for two hours before he deliberately did 
the act now complained of. The Railway 
Company is, therefore, liable for the damage 
to the lands of the plaintiff and the decree 
of the lower Court is correct. The second 
appeals fail and are dismissed with costs. 
The memorandum of objections in S. A. 
No. 1566 of 1931 is dismissed without costs. 

ASN, Appeals dismissed. 

(19) 2 W BL 892. 

*Page of (1884) 13 Q. B. D.—[Ed.} 
TPage of 43 A—[Ed,| 
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RANGOON HIGH COURT 
First Civil Appeal No. 43 of 1934 
l August 18, 1936 ~ 
~ > Mya BU ANp BAGULEY, JJ. 
MOHAMED SULTAN AND OTHERS 
— APPELLANTS 
versus 
ABDUL RAHAMAN AND crarrs— © 


RESPONDENTS 

Muhammadan Law-—Guardianship —De facto guar- 
dian— Powers of transfer—Guardian ad litem—Pay- 
ment in satisfaction of decree on mortgage by him as 
de facto guardian~Whether one made for benefit of 
minors—Marriage—Step-father, duties of—Limita- 
tion Act IX of 1908), s. 22—Defendants requesting in 
written statement for addition of parties —Addition, 
if operates as nunc pro tune — Written statement, tf 
application under O. I, r. 10, Civil Procedure Code 
(Act V of 1908). : 

Under Muhammadan Law, the de facto guardian 
of a minor cannot convey to another any right or 
interest inthe immovable property of the minor 
which the transferee can enforce against the minor 
and such transfers are bad, Imambandi v. Haji 
Mutsaddi (8), Mata Din v. Ahmed Ali (7), Maung 
Thin Maung v. Ma Saw Shin (8), Vyradan Chettyar 
vy. Ma Saw Nwe (9), and Dawsons’ Bank, Lid. v. Ma 
May (10), relied on Bon Kwi v. 8. E. R.S! K.R Firm. 
(11), distinguished. : 

The guardian ad litem of a Muhamméddan minor 
cannot place a liability not allowed by law, sich as a 
decree on mortgage by him as de facto guardian on 


the estate of the minor. J£ payment has been made © 


in satisfaction of the liability, itis not a payment 
made for the benefit of the minors, on the ground that 
it freed the estate from such liability. 

Under Muhammadan Law if a man marries a 
widow with encumbrances, he is usually expected to 
take over the encumbrances with the widow and feed 


them; that is one of the results of marrying a widow. ` 


A step-father does not charge his step-children for 
their board and lodging. [p. 879, col. 2.) 

Where the defendants- claimed that certain trans- 
ferees were necessary parties and requested to 
implead them, but the Court decided the cage without 
taking noticeof this but on remand they were added 
as parties, the addition of the parties must be taken 
to operate as mune pro tunc and the transferees must 
be regarded as parties from date of the request. 
When the request is made in the written statement 


it is an application under O., F, r. IQ, Civil Procedure ` 


Oode. Ramkrishna Moreshwar v. Ramabai 3) and 
South India Industrials, Lid. v. M. Narasimha Rao 
(4), referred to. l 


F. O.A, against the decree of the Assist- ` 


ant District Court, Tnarrawaddy, dated 
November 29, 1933. ` 

Mr. N. K. Bhattacharyya, for the Appel- 
ants. ` l 
Messrs. P. B. Sen, Jaganathan and P, 
N. Sen, for Mr. B.C. Suka, for Respondents 
Nos. 1, 2, 4, 5 and 11. e 


Baguley, J—This appeal arises out of 
a suit for administration. The suit itself 
was filed in 1931, and I regret to have to 
‘say that it has muddled along ever since. 
This judgment, however much it is cut 
down, is bound to be of inordinate length 
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LiL LC: 
and as it will, ] hope, never be quoted as 
a precedent, for I] do not think that a 
similar. state of affairs could arise agajn, 
I do not propose to detail the facts at any 
great lengtn. 

One Khansama alias Ko Maung Gale 
died in October 1915, leaving a widow and 
certain minor children. After his death 
his nephew, Mohamed Sultan, who has. 
been living with him formerly and who, 
of course, was not an heir, came back from 
India and took possession of all his estate. 
Subsequently, he bought the interests of 
the widow andthe mcther of the deceased. 
He then married the widow and after 
that, some of the widow's children died > 
so as their heirthe widow again became 
entitled to an interest in the estate of the 
deceased. Mohamed Sultan and Ma Sein 
Kin, the ex-widow, proceeded ic deal with 
the estate as though it was their own. 
They sold some‘items of properiy ; they 
mortgaged others ; they paid off some debts 
certainly. and claim to have paid off other 
debts out of the money they borrowed. ~ 
Litigation with regard to the minors, 
principally with regard to their persons, 
the intention to get hold of their estate 
being, of course, uppermost in the minds 
of thos3 who litigated, ensued, but nothing 
very definite. ever happened, and finally ` 
the then District Judge having his atten- 
tion drawn to what was going ‘on by this 
ligation with regard to the minors, 
appointed the bailiff Receiver of the 
estate. This forced Mohamed Sultan out 
into the open, and he filed the present suit ` 
for administration in order to take it to 
get hack something from the bailiff. The 
suit was filed by Mohamed Sultan and-his 
wife; the defendants were the two remain- 
ing children of the deceased, the bailiff, 
who was the Receiver, and various -Chet- 
tyar firms wh> are said to have debts due 


_to them. 


Defendants Nos. 1 and 2, the children 
of the deceased, filed a written statement 
and in para. 24 of that written statement 
they plead that the transfers of land belong- 
ing to the estate are not valid as against 
them ; they refer to the maps filed by 
plaintiff No. 1 and say itis quite clear that 
the lands had been wrongfully sold to vari- 
ous persons by plaintiff No. 1; they say that 
the persons in whose possession the said 


lands are, are necessary parties to the suit, 


and they ask that the plaintiffs be called 
upon to add them as defendants. This writ- 
ten statement was filed on April-2, 1932. 
No notice of this plea- seems to have been 
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taken by the Court, but the Court framed 
‘twenty-two issues cn July 9, 1932, and 
proceeded with the trial of the suit, in- 
cluding only the original parties and none 
of*the transferees. On October 22, 1932, 
the trial Court passcd a preliminary 
' administration decree, directing various 
accounts to be taken and inquiries held, 
and on November 29, 1933, the Oourt 
passed what purported to be a final decree, 
still without bringing any of the transferees 
on record. 

An appeal was filed and at the hearing 
of the appeal the parties agreed that the 
judgment of the trial Oourt was not suffi- 
ciently complete to enable the case to be 
finally settled, and it was agreed that the 
case would have to-go back to the trial 
Court for further action before it could be 
properly argued. Out of the twenty-two 
issues framed the Court had really only 
decided six and the case was sent back 
for a finding on all the issues. 
remanding judgment it was pointed out 
that the claims of persons who are in 
possession of property alleged to be part 
of the deceased's estate cannot be investi- 
gated before a preliminary decree ` has 
been passed, but in certain cases these 
persons who claim by title paramount 


against the estate can properly have their ` 


claims investigated after.the preliminary 
- decree has been passed,in order that the 
final decrees may be a complete settle- 
ment of the estate of the deceased’; and 
in such cases the claims of the people who 
claim. by title paramount must be investi- 
gated. It was in pursuance of this idea, 
of course, that defendants Nes. 1 and 2 had 
in their .original written statement asked 
that the transferees.of the property should 
be joined as parties to the suit. After 
remand the various transferees were joined 
and were given-an opportunity of being 
heard and now the case has come. back to 
this Court for final decision. 
The main points tobe 
(1) Are the mortgages of. portions of the 
estate ‘made by the plaintiffs valid as 
against the children who were minors at 
the time the mortgages had been made ? 
(2) Are the sales of portions of the estate 
valid as against those who were minors 
at the time they: were made? (3) Can 
the mortgages aud transfers be challenged 
now by those who were minors, or docs 


limitation prevent them from putting for- . 


ward their claim ? 


The tirst difficulty arises with regard to . 


the age of the minors, It. is. agreed, that 
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defendant No. 1, Abdul Rahaman, was born 
about 1912. That being the case, a3 a 


guardian had been appointed for him by 
the Court, he had not attained majority 


until 1933. The age of defendant No. 2, 
Zubeida alias Ma Thein Tin, is un- 
fortunalely somewhat doubtful. Looking 


‘through the various files of litigation res- 


pecting her, it seems clear that her age, 
like that of other ladies, is a variable 
quantity. She was born in the month of 
July : that seems quite clear, but, according 
to. some statements, she was born in July 
1906, and according to others, in ie 
1909. If she was born in 1903, she 
attained majority in 1927, and three years 
from the dale of her attaining majority 
would -end in July 1930. On the other 
hand, if born in 1909, she would not 
attain majority until July 1939, and would 
not be time-barred until 1933. In view of 
this doubt, Mr. Sen agreed that her claim 
to upset the transfers of 1917 with regard 
to her share, must be regarded as time- 
barred, but he claimed that she had right 
until 1933 to upset the transfers of 1921 
so far as her share was concerned. On 
behalf of the transferees it was argued 
that the date which had got to be within 
limitation must be the date on which 
they were actually made parties to the 
suit. Reference was made to O. I, r. 10, 
(5), Civil Procedure Code, which runs as 
follows : 

“Subject to the provisions of the Limitation Act, 


' 1877, s, 22, the proceedings as against any person add- 


edas defendant shall be deemed to have begun only 


on the service of the summons.” 


Section 22 (1), Limitation a Says: 
“Where, after the institution of a suit, 
plaintiff or defendant is substituted or added, 


a new 
the 
suit shall, as regards him, be deemed to have been 
instituted when he was so made 2 party.” 


As most of these transferees only came 
into the suit after the remand by this 
Court in August 1934, it is claimed that 
Zubeida is completely {ime-barred from 
putting forward any of her claims for 
recovering her interest in the estate in 
pieces of land which have’ been trans- 
ferred by her de facto guardian. Refer- 
ence was made to Ma Kin v. Ma Bwin 
(1). This refers to a transfer made by an 
administrator who got the consent cof the 


Court to deal with the property ; so it is 
hardly to the poiut. Reference was also 
made to Ma Shue Mya v. Maung Mo 


1,5 R 266; 103 Ind Cas. 264; A:I R 1927 Rang. 
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Hnaung (2) whith deals with amend- 
ments of plaint, but Icansee nothing in 
this case which really helps the trans- 
ferees. In this case it is stated that 
amendments of pleadings can only be 
allowed which do not permit wu new case 
to be madeout, and also that when a claim 
is amended, limitation will start from the 
date of amendment; but it must be re- 
membered that the contest here is mainly 
as between the defendants, not between 
the plaintiffs and the defendants, In an 
administration suit the contest is fre- 
quently, if the expression may be allowed, 
tall against all,” and one defendant cannot 
be prejudiced in his or her rights as against 
a co-defendant by the action of the plaint- 
iff alone; ina sense all are plaintiffs and 
all are defendants. 

In support of the claim of defendants 
Nos. l and 2, there are two rulings dis- 
tinctly to’ the point Ramkrishna 
Moreshwar v. Ramabai (3) and South 
India Industrials, Ltd. v. M. Narasimha 
Rao (4) which follows the Bombay ruling, 
In the latter case the plaintiff applied to 
add a party as defendant: the application 
was allowed, then dismissed cn review, 
and finally the addition of the party as 
defendant was ordered by the High 
Court. It was held thatthe crder of the 
High Court adding the party as defendant, 


should, for the purposes of limitation, be- 


deemed to have taken effect on the date 
when the plaintiff's application was pre- 
sented to the trial Court. The Bombay 
case is exactly on all fours with that. In 
argument our attention was drawn to 
Haveli Shah v. Painda Khan (5), an 
unofficially reported decision of the Privy 
Council, whichis referred to in the report 
in South India Industrials, Ltd. v. M. 
Narasimha Rao (4). This case was distin- 
guished in the judgment of Reilly, J., 
and it certainly appears to me from the 
facts of the case as there given that the 
order of the Privy Council decided a case,, 
the like of which, itis to be hoped, like 
the present case, will never occur again, 
and, therefore, cannot afford any great 
assistance to Courts dealing with ordinary 
cases; and in any event, in that case the 
suit was time-barred before it reached a 


(2) 48 0 832; 63 Ind. Cas. $14; A I R 1922P C 249; 
48 TA 214; 4 U BR 30; (1921) M WN 338; 30 ML T 
28; 24 Bom L R 682 (P O) 

(3) 17 B 29, 

(4) 50 M 372; 100 Ind. Cas. 680; A I R 1927 Mad. 468; 
52°M L 3 199; 25L W 477; 38 M L T 126. 

(5) (1926) M W N £92; 96 Ind. Cas. 887; A IR 1926 
P O 88; 310 WN 174 (PO), 
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Court at all, because the parties began 
litigating before a British Vice-Consul in 
Persia who apparently was not a ‘Court’ 
within the meaning of the Civil Procedure 
Code. . 

As I have already said, defendants 
Nes. 1 and 2 applied to have all the 
transferees added as parties to the suit on 
April 2, 1932, and they cannot be punish- 
ed for the failure of the plaintiffs or the 
Court to add them as parties. The addi- 
tion of the parties must be taken to 
operate, in the words in Rumkrishna 
Moreshwar v, Ramabai (3) as nunc pro tune 
und the transferees must be regarded as 
parties as from April 1932. On behalf 
of Zubeida her claim to set aside the 
proceedings cf 1917, has been given up 
and on April 2, 1932, Abdul Rahaman 
owing to his minority was well witbin 
time. Ican pay no attention to the argu- 
ment that a written statementis not an 
application because it hasa different name, 
an argument, that is seriously put forward 
before us, and the fact that the names of 
the proposed additional parties are not 
mentioned is really immaterial, because the 
oe slaiement refers to maps already 

ed. 

The next point with which I propose to 
deal is whether the de facto guardian 
could make a valid transfer of the minors’ 
interest. One would have thought that the 
Privy Council case in Imambandi v. Haji 
Mutsaddi (6)—a case that explicitly deals 
with Muhammadan guardians—and the 
Privy Council case in Mata Din v. Ahmad 
Ali (7) which had been followed in 
Maung Thin Maung v. Ma Saw Shin (8), 
Vyravan Chettyar v. Ma Saw Nwe (9) and 
Dawson's Bank, Ltd. v. Ma May (10) would 
have been sufficient to prove beyond all 
doubt that such transfers are bad: never- 
theless it was argued that the Privy 
Council case in Bon Kwi v. S. K. RS. EK. 
R Firm (11) was good authority for hold- 

(6) 45 O 878; 47 Ind, Oas, 513; A I R1918 PO 1l; 
451 A73; 35M LJ 422; 16A L J 800; 2: M L T 330; 
28 O L J 409: 23 O W N 50; 5 P L W 276; 20 Bom. L R 
1022; (1919) M W N 91; 9 L W 518 (P ©). 

(7) 34 A 213; 13 Ind. Oas. 976; 39I A 49; 15 O C 


49; 16 C WN 338;11 MLT 145; (1912) M W N 183; 
9 A LJ 215; 15 0 LJ 270, 14 Bom. LR 193; 23 MLJ 


6 (P C). 

<a) ui R 193; 116 Ind. Cas. 922; A I R 1933 Rang. 83; 
6 R Rang. 125. 

(9) 12 R 47; 149 Ind. Cas. 1076; A I R 1933 Rang. 


403; 6 R Rang. 361. 
(10) 12 R 656; 153 Ind. Cas, 627; A I R 1934 Rang 


335; 7 R Rang. 225. 
(11) 8 R 172; 121 Ind. Cas. 233; A I R1930 P C 26; 


57 I A 38; Ind, Rul (1930) P C 41; 58 M LJ 178; (1930) 
M W N 149; 31 L W 576 (P O). 
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ing that they were good when the estate 
had benefited. This case, however, was 
distinguished by the late Chief Justice in 
his judgment in Dawson's Bank, Ltd. v. 
Ma May (10) on p. 662* of the repoit, and as 
this argument had been placed before me 
in another unrepcried case—F. A. No. 51 
of 1933 Maung Pyu Gyiv. V. R. M.A. L. 
Firm :12)—I may point out that in the 
judgment in that case, I drew attention, 
after examining the printed book of the 
_ Privy Council case, that there was no 
question there of a quasi administratrix 
dealing with the property of a minor. The 
quast administratrix first began to deal 
with the estate of major heirs and her acts 
were acquiesced in by the major heirs and 
it was the acquiescence of the major 
heirs that bound the interests of the minor 
heirs of one of those major heirs. 

I hold, therefore, that the transfers of 
1917, so far as Abdul Rahamau’s interests 
are concerned, and the transfers of 1921, 
so far as the interests of Abdul Rahaman 
and Zubeida are concerned, are bad; 
but with regard to this, Mr. P. B. Sen 
who argued the appeal with great fairness 
and assiduity, admits that so far as the 
transfers to U Maung Gale ànd tke 
transfers of fifty acres of land to U On 
are coneerned, his clients will not dispute 
them, because they are satisfied that the 
proceeds of these transfers did. go to satisfy 
the debts which were owned by the 
deceased at the time of his. death. 
(TŁen his Lerdship examined the find- 
ings of the trial Court on the issues 
framed and on considering the evidence 
thereon proceeded). Issue No 7 is whe- 
‘ther the sale proceeds of the property 
sold were spent in payment of debts 
left by the deceased and also for the 
benefit of the whole body of heirs, includ- 
ing defendants Nos.1 and 2 or of their 
estate; and Issue No. 5 is the correspond- 
ing issue with regard to the money bor- 
rowed by the plaintiffs. The trial Court has 
.found that the sale proceeds of the jewellery 
were not used for the benefit of defendants 
Nos. 1 and 2. 

Appellant No. 1 chalienged this, but 
really so far as the expenses are concern- 
ed, appellant No. 1 has no evidence at 
all; he produced his account books and 
gave evidence himself before the Commis- 
sioner. It must be remembered that ap- 
pellant No. 1 was an intermeddler of a 


(12) 151 Ind, Cas. 131; A I K 1934 Rang, 349; 7 R 
Rang. 265. 
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bad type; he seized the whole estate, 
although at the time he seized it, he was 
not an heir and had no interest in it; 
he got an interest by purchase and then 
married a wife who subsequently got a 
further interest; but he was in a posi- 
tion in which the strictest accounting 
has got to ‘be made by him, omnia 
proesumuntur contra spoliatorem, and un- 
less he can prove rigidly that the money 
which had come into his hands has been 
definitely paid out for the benefit of the 
estate or of ihe minors, he is liable to 
account for it himself. His account books 
are merely rough account books; they are 
said to be the best form of account which 
a man in his position could reasonably 
be expected to produce; but after all they 
are documents which he has himself pro- 
duced and, although ithas been urged that 


the Commissioner who first examined them 


was of opinion that they were genuine 
account books, that really means nothing 
more than that, in his opinion (and he 
was not a qualified accountant), they were 
written up by appellant No. l at the time 
that they were professed to be written up 
more or less. It is obvious that the Commis- 


‘sioner could not have committed himself 


to the statement that the accounts repre- 
sented actual payments made. It is with- 
in the knowledge of everyone that bazaar 
account books, though wiitten at the time 
of the transactions they record, are not 
necessarily accounts of what had actually 
been spent. Further, I gatber from the 
digest of the accounts given that a fairly 
large number cf items are put down as 
household expenses. 

Now for the whole pericd concerned, th 
two surviving children were not members 
of the household: Zubeida married quite 
early and after her marriage Abdul Kaha- 
man went to live with her. Further, the 
first plaintiff married the childre’ns step- 
mother; they were living with her, and if a 
man married a widow with encumbrances, 
he is usually expected to take over the 
encumbrances with the widow and feed 
them; that is one of the results of marry- 
ing a widow. I have never heard of a 
step-father charging his step-children for 
their board. and lodging, and that is, in 
effect what appellant No. 1 claims to be 
allowed to do. The income from this 
estate seems substantial and for a large 
part of the time, until it began to be clissi- 
pated, to have averaged something like 
Rs. 460 a month, a very considerable sum 
for people in this state of life. and it 
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seems tome that the ordinary household 
expenses cannot have run away with that 
amount of money. The litigation expenses 
which he claimed were not mainly for the 
benefit of the estate: they were mostly 
due to scrambles on the part of various 
relatives to get control of the minor child- 
ren and, incidentally, the estate which 
belonged to them. There was one claim 
against the estate, that of Amina, which 
was successfully defeated, and I will allow 
appellant No.1 a reasonable sum for them. 
He claims to have spent Rs. 250 and 
Rs. 200 in litigation. Putting the larger 
sum as being spent in defending Amina’s 
claim, I will allow him Rs. 250, legal 
expenses, spent for the benefit of the 
estate. 

The finding that Rs. 4,590 had been 
paid in satisfaction of.the decree in Civil 
Regular No. 22 of 1920, I have shown to 
be incorrect, the actual amount being 
Rs. 4,3384-3-6. The trial Court had also 
allowed a further sum of Ks. 2,980, in 
satisfaction of the decree in Civil Regular 
No. 69 of 1920: this was a suit on a 
mortgage executed in 1917, long after the 
death of U Maung Gale. In his evidence 
plaintiff No. 1 admis this money has never 
been shown in his accounts in the receipt 
column, and why the estate should be 
charged with money borrowed after the 
deceased's death, it is impossible to say. 
It is argued that as the minors were made 
parties to this suit, represented, be it 
noted, by plaintif No. 2 as guardian ad 
litem, the decree bound their interests and 
therefore the paying it off was fcr the 
. benefit of the estate. Obviously the decree 
could have been set aside on a proper 
application made on their behalf at any 
time and the mere fact that it has been 
paid off would not render the parties who 
improperly tried io bind their estate free 
from liability with regard to it. In my 
opinion, this cannot be charged as a pay- 
ment made for the benefit of the minors, 
because it only freed their estate from a 
liability which plaintiffs Nos. 1 and 2 had 
placed upon it and which should never 
have beén -placed upon it at all. The trial 
Court finds that the accounts, as far as 
they relate to the expenses, are genuine, 
so it allows plaintiff No. 1 to charge all the 
amounts menticned in tho accounts against 
the estate. As | have said before, 1 can 
see no possible justification for this. 
Plaintiff No. 1 is an intermeddler who has 
got to account strictly and therefore the 

mere fact that, he enters an expense in his 
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account book is not in itself sufficient 
proof thot he incurred these. expenses: 
(The learned, Judge then discussed the evi- 
dence and continued). It remains, therefore, 
to sum up the result of all these findings. 

It seems impossible for this Court to 
pass a final decree at present, because the 
final decree must include a portion of the 
nature of a decree for partition awarding 
certain pieces of land by metes and bounds 
to defendants Nos. | and 2 who are, [ under- 
stand, prepared to take their shares 
jointly. Defendants Nos. 1 and 2 are 
entitled to two-thirds interest in the prop- 
erty left by Ko Maung Gale, that is, the 
property as found by the Commissioner, less 
the items which have passed from the estate 
completely, that is, the lands sold to 
Maung On; the lands sold to Ko, Maung 
Gale and the house sold to Sha Na. The 
estate will also include the two pieces of 
land covered by tax tickets, Exs. 21 
and 22, Bilin Ashe Kwin, and the estate 
must be regarded as including the houses 
said to have been re-built or repaired by 
plaintiff No. l. On the other hand, the 
three pieces of land in Bilin Ashe Kwin 
known as boldings Nos. 107, 179 and 178 
of 1927-28, will not form part of the estate 
and belong to plaintiff No. 1, and he is entitl- 
ed to them altogether. 
property, nothing is. now left, and plain- 
tiff No. lis accountable for the whole of it; 
but as against that he can sét off the 
debts due by the estate, which I have 
already allowed, less the amount of those 
debts satisfied by the sale of property to 
U Maung Gale and Sha Na. He is also 
entitled to a credit for the amount paid to 
the OC. A. P.C. Firm as allowed by me, 
less the sale proceeds of the land sold to 
Maung On. The two-thirds share of de- 
fendants Nos. 1 and 2 are free from all 
encumbrances in the way of mortgages exe- 
cuted by any person purporting. to mort- 
gage on their behalf or on behalf of the 
estate. Defendants Nos. 1 and 2 are entitled 
to their costs in the trial Court, to be 
worked out later on, and their costs in 
this appeal: and I note that in the decree 
of the trial Court as drawn up nothing has 
been allowed for the Commissioner’s fee: 
as I have no doubt something must have 
been paid to him. 

Defendants Nos. 1 and 2 will not enforce 
their right to partition as aginst the 
house sites sold to An Thi, if An Thi pays 
them Rs. 800 in-full discharge. So far as 
the money in the hands of the Receiver is 
concerned, out of this-he must be re-paid 


Of the movable | 


1937 
all his out-of-pocket expenses and his 
remuneration, which presumably, was 
fixed at the time-when he was appointed, 
an@ his costs in these proceedings, and the 
balance with remain at the credit of the 
estate to.be credited as regards one-third 
to the plaintiffs and two-thirds to defen- 
dants Nos. 1 and 2. I note that the Com- 
missioner's fees are really a part of the costs 
of the case but as they have been paid out 
of the estate, | think that the simplest 
thing to leave them as.a charge against 
the estate in general, and I would iso 
direct. When all these details have’ been 
worked out the case will be put up again 
In order that final-orders may be passed 
So far-as this Court is able to pass final 
orders. E 
Mya- Bu, J.—I agree. 

N |. -~ Order accordingly. 
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versus oO 
BANSIDHAR MARWARI AND . anoTaEe— 
l PLAINTIFFS —RESPONDENTS | 
_ Second appeal—Question of law — Construction of 
plaint, whether question of law—-Deed —Material 
‘alteration—Sutt on hand-note — Hanid-note found 
tampered—No cause of action, independently of hand- 
note —Decree,if can be given—Defendant admitting 
amount borrowed—Decree, if can be passed—Hvidence 
Act (I of 1872), s. 91—Hand-note-~ Promise of repay- 
ment sole consideration—Creditor, if can sue on im- 
plied contract—Amendment—Plaint based on forged 
document—Amendment of plaint, in second appeal, if 
can be allowed. i 
The construction of a 
‘law, [p. 283, col. 2.] 
Plaintiff is not entitled to any decree in a Buit on a 
hand-note which is the basis of the cause of action 
not existing independently of it and which is found 
to be tampered with. He is not even entitled to the 
amount admitted to be borrowed by the defendant. 
‘Ram Autar Shukul..v. Baldeo Shukul (1), follow- 
ms) 


plaint is a question of 


{[Oase-law discussed. | 

Where there is an express promise of re-pay- 
ment put into writing as part of the loan transac- 
tion, if the plaintiff recovérs at all, it must be un the 
contract actually made and not on some implied con- 
tract, though it will of course be open toa creditor, 
who lends irrespective of a hand-note and afterwards 
takes a hand-note merely by way of conditional pay- 
‘ment or collateral security, to rely on the implied 
promise contained in the receipt of the money by 
the debtor. Whether a hand-note is the sole con- 
sideration for the advance, and not merely a con- 
ditional payment or a collateral security, is a ques- 
tion of fact. [p. 886, col, 2.] 

(Oase-law discussed. ] 
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A party will not beallowed to amend the plaint in 
appeal, when he comesto the Court basing his suit on 
a forged document. Official Assignee v. Kuppaswamt 
Naidu (17), Sarafallt Mahomadali v. Makasukhbhai 
Jechandbhai (18), distinguished. Sheikh Akhar v, 
Sheikh Khan (4), relied on. 


O. A. from appellate decree of the Sub- 
Judge, Monghyr, dated September 16,1933. 

Mr S. S. Bose, for the Appellant. 

Mr. Rajkishore Prasad, for the Respond- 
ents. . 

Varma, J.—This second appeal arises 


-out of the appellate judgment. of the Off- 


ciating Subordinate Judge at Monghyr, 
dated Septempber 16, 1933, by which he 
partly decreed the suit of the plaintiffs. 
In order to understand the point of law 
thal has been urged before us, it is neces< 
sary to give the short facts of this case. 
The suit-was to-recover a sum of Rs. 1,950 
principal besides interest at the rate of 
Re. 1-12-0 per cent. permensem. It was 
said that the loan was advanced by plaint- 
iff No. 2 out of: her own money but 
in the name of her son, plaintiff No. 1. 
‘The defendant admitted that he had exe- 
cuted a‘hand-note but with- regard to the 
particular hand-note that- was produced in 
the case, his contention was. that the ori- 
ginal handenote that had been executed 
was tampered with and that the sum of 
Rs. 950 had been altered into Rs: 1,950. 
‘He further alleged that the hand-note which 
he had executed for the sum of Rs. 950 
was not for consideration paid in cash at 
the time of the execution, but that it was 
for sums found due from him on an old 
‘account. He further said that on account 
of certain acts of his, the plaintiff was 
annoyed with him and therefore he had 
filed the suit for a sum of Rs. 1,950. The 
trial Court found ‘that the hand-note was 
a forged document and also that the sum 
of Rs, 950 was. advanced to the defendant 
in Gash by plaintiff No. l.on Paus 21,.1338 
„Fasli. For these reasons the trial Oourt 
-dismissed the suit on the ground that 
‘when the plaintiff had tampered with the 
hand-note, a decree could not be passed 
even for the amount admitted by the 
defendant., On appeal the lower Appellate 
Court agreed with the trial CO. urt that 
the hand-note was tampered with and that 
Rs. 950 was converted into Rs. 1,950 but 
gave a decree to the plaintiffs for the 
sum of Rs, 950. In the course of the judg- 
‘ment the lower Appellate Court has ob- 


served as follows: 

“A reference to the plhint will, show that the 
‘suit is “not based on the hand-note alone. But 
the plaintiffs’ case ig that the- defendant took the 
amount in cash and executed the hand-note for 
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‘the same. The suit is thus principally based on 
the advance of the amount, though the hand-note 
is put in evidence to show the advance and also 
the terms in which the advance was made, Jt is 
proved apart from the hand-note that the defend- 
ant took Rs. %0 in cash from the plaintiffs on 
Pous 21,1338 Fasli. The defendant admitted that 
Rs. 950 was actually due by him on the date that 
hand-note was executed, but he says that it was 
due on account of previous transactions, If his 
case had- been accepted, then the suit would pro- 
bably have failed as being barred by limitation. 

Mr. Satya Sunder Bose on behalf of the 
appellant has drawn our attention to 
para. 3 of the plaint which riuns as follows 
in the paper book: 

‘The defendant took a loan of Rs 1,950 in cash 
from the plaintiff in order to meet his necessities 
and executed the hand-note in suit payable on 
demand, dated Paws 26, 1338 Fasli, and affixed his 
thumb impression and signature by his own pen 
thereon and made it over to the plaintiff” 

Mr. Bose, however, takes exception to 
ihe expression “hand-note in suit’ and 
urges that hand-note bunai dawiinaultalab” 
should be translated as “the hand-note 
which is the basis of the suit.” He has 


also referred to para. 6 of the plaint where. 


the cause of action is mentioned. That 
paragraph runs, as follows: 

“The cause of action aroseon Paus 26, 1338 Fasli, 
the date of ti® execution of the hand-note and 
on April j, 1932, when the demand was made for 
the last time. As the defendant resides at a place 
within the jurisdiction of this Court, hence taking 
into consideration the value of this suit, this suit 
has been instituted in this Court.” 

Mr.-Bose urges that looking at these two 
` pargraphs of the plaint, it is clear that 
the suit was based on the hand-note and 
as the hand-note has been found to be a 
document which has been forged, the 
case is covered by the decision in Ram 
Autar Shukul v. Baldeo Shukul (1). In 
that case their Lordships (Khaja Muham- 
mad Noor and Dhavle, JJ.) observed as 
follows: 

“Having come to Court with tampered hand- 
notes, the plaintiff is not entitled to any decree as 
was held in Dula Meah v. Abdul Rahaman (2). The 
same principle seems to have been laid down in an 


earlier case in Gour Chandra Das v. Prasanna 
Kumar Chandra (3).” 


Our attention has been drawn to a num- 
ber of cases in which this point has been 
discussed, In Sheikh Akbar v. Sheikh Khan 
(4) the distinction between two types of 
cases was pointed out: (1) when the cause 
of action is complete in itself and the 
debtor gives a bill or note to the creditor 
for payment of the money at a future time, 

(1) 11 Pat. 782; 140 Iud. Cas, 895; A I R 1932 Pat. 352; 
Ind. Rul. (1933) Pat. 37. 
on A IR 1924 Cal. 452; 81 Ind, Cas, 641; 28C WN 
(3) 33 O 812; 10 O W N 788; 3 OL J 363, 

(4) 7 O 256;8O L R 528, 
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ghava Aiyangar (7), where the case in 


AN1O 


the plaintiff can sue for the original 


gonsideration, and (2) when the original 


cause of action is the bill or note iteelf and 
does nol exist independently of ‘it, then if 
the note is not admissible in evidence for 
want of proper stamp or some other reason, 
the crediiur must lose his money. But in 
the same volume in Gogun Chunser Ghose V. 
Dhuronidhur Mundul 5) it was heid that 
a person who had a bond executed in his 
favour by one of three brothers forged the 
signature of the other two brothers to the 
bond and brought a fuit upon it in its al- 
tered form against the three brothers, the 
suit when based upon such a document 
must fail. Their Lordships went further 
and held that no Court should ‘allow any 
amendment to enable the plaintiff to suc- 
ceed on a d cument in its forged state. 
Moti Lal Saha v. Monmchan Gossami (6) 
has been relied upon for the proposition 
that even if the promissory note, be a 
forgery, the plaintiff could ‘succeed if he 
could prove the loan by independent evl- 
In Lakshammal v. Narasimhara- 


Gour Chandra Das v. Prasanna Kumar 
Chandar (3) was relied upon, a negotiable 
instrument was altered by causing the 
words. “or order” to disappear. The altera- 
tion was such as enabled the plaintiff to 
sue at a place where he could not sue with- 
out the alteration. It was held thatif the 
document upon which the suit is based was 
materially altered, the plaintiff could not 
be allowed to succeed and the decision in 
Gour Chandra Das v. Prasanna Kumar 
Chandra (3) was approved in this case. 

Mr. Rajkishore Prasad appearing on 
behalf of the respondents has drawn our 
attention to a number of cases. He has 
first referred to the case in Surajmal v. 
Anant Lal (8) where their Lordships of 
this Court (Mullick and Sultan Ahmad, JJ.) 


held that even if the hand-note produced 


in the case was found to be forged, the 
plaintiff could maintain the suit on the 
basis of their accounts. -There the plaintiff 
alleged that the defendant had money 
transactions with him and had purchased 
cloths from the shop of the plaintiff which 
were entered inthe books of accounts kept in 
the shop. After an adjustment of accounts 
which the defendant admitted, he executed 
the hand-ncie in suit and banded it over 
tothe plaintiff and the date of cause of 

(5) 70616, 9C LR 257. 

(6) 5C W N 58. 

(7) 33 M 746; 21 Ind. Cas. 445; 25M L J 672. 

io PLT 203; 55 Ind, Cas. 556; A I R_1920 Pat, 
730, P 


— 
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action according to the plaint was April 21, 
1914, wher the band-note was executed. 
‘The trial. Court held that the statement 
of &.ccounts between the parties as alleged 
-by the plaintiff was not proved nor that 
the defendant executed the hand=note, and 
therefore dismissed the suit. 


Appellate Court observed that: 

“The shop books may be good, bador indifferent 
but as they are not the basis of the -case, they can- 
“not avail except as corroborative evidence on only 
‘One point, viz, whether there were any dealings 
between the parties and whether anything was 
due to the plaintiff by the defendant. The case 
before me as framed stands or falls on the 
genuineness of the hand-note.” 

i- Mullick, J. observed : 

© “Now if the hand-note is a forgery, then un- 
doubtely the plaintiffs can fall back upon their 
_¢laim on ‘the account stated. But the finding of 
both Courts is that the allegation that there was 
a stated ‘account is false, and that in fact and 
truth no account was. stated or adjusted between the 
parties.” “å . 


1 


In that view of the matter their Lord-: 


ships dismissed the appeal in spite of their. 
observation that even if the note produced 
was a forgery, the plaintiff could sue on the 


accounts stated. In Khosal a as 
; a: 


ve Amirud Din Muhammad 
contrary view was expressed that even if 
. promissory note sued upon was a. forgery, 
„the plaintiff would succeed on proof on the 
loan by independent evidence. The next 
case for consideration is Parbati Charan 
. vV. Amarendra Nath (10) where, although a 


morigage-deed was found to be invalid on’ 


account of subsequent alterations, it was 
held that the mortgagee could recover upon 
the original consideration. In that case 
their. Lordships of the Calcutta High Court. 
distinguished the case in Gour Chandra 
Das v. Prasanna Kumar Chandra (3) on 
the ground that there the suit was based 
not upon the original consideration but 
upon the bond itself. Their Lordships 
further referred to the case in Pramatha 
Nath Sandal v. Dwarka Nath Dey (11) for 
the proposition that if-the original considera- 
tion could be proved by independent.evi-- 
dence, the plaintiff was entitled to succeed 
even if the document produced in support 
of. the case be found.to be altered. . 

In Dhaneshwar Sahu v. Ramrup Gir (12) 
the hand-note in suit was found to have 
been insufficiently stamped. Kulwant 


Sahay, J. was of opinion that where a- 


hand-note bore a one anna stamp instead of 
(9) AIR 1923 Cal, 318; 68 Ind. Cas. 331. ae 
OAIR 1925 Gal. 831; 96 Ind. Cas. 97; 53 O 


(11) 23 O 951. 
(12) 7 Pat. 845; 111 Ind, Cas. 482; A I R 1928 Pat, 
426:9 P L T 471, | T A 


sa 
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a two anna stamp, the plaintif was 
entitled to prove the loan by other evi- 
dence. Macpherson, J. expressed some 
doubt on the point but yielded to the 
authority of the series of decisions of the 
Oaleutta High Court prior to 1916, and he 
said that had it been open he should have 
experienced considerable hesitation in re-. 
jecting the opposite view. 

Mr. Rajkishore Prasad further observes 
that the lower Appellate Oourt had found 
the suit was on loan itself, and in support 
of ‘this he refers to para. 2 of the plaint 
which runs as follows: . l 

“As the amount sued upon belongs to the private 
fund of plaintiff No. 2, she is made plaintiff No. 2 
and ag she was a pardanashin lady the hand-note 
in suit was got executed in the name of plaintiff 
Nout it must be remembered that the 
construction of a plaint is a question of 


= law. The Full Bench decision in Nazir 


Khan v. Ram Mohan (13) lays down that 
it is not open to a party who has lent on: 
terms recorded in a promissory note which 
turns out to be inadmissible in evidence 
for want of proper stamp duty, to recover 
his money by proving orally the- 
terms of the contract, in contravention of 
the provisions of s. 91, Evidence Act. In 
cases in which there is already a completed 
cause of action for recovery of money on 
foot of a distinct and separate transaction, 
and a promissory note is afterwards given 
as a collateral security, the creditor may, 
if the promissory note be inadmissible in 
evidence, recover on the original considera- 
tion and evidence aliunde can be given to 
prove the same. But where the promissory 
note and the lending of the money are part 
and parcel of the same transaction and - 
the terms of the loan are the very terms of 
the promissory note, the contract of loan 
cannot be proved apart from the document 
itself and the plaintiffs suit must fail if 
the document itself be inadmissible in 
vidence. 

: ane attention has been drawn further 
to a Single Bench decision in Indra Chandra 
Beg v. Hiralal Rong (14) where it. has 
been held thatif a promissory note is not- 
admissible in evidence on account of its: 
being insufficiently stamped, the plaintiff is 
entitled to sue ona cause of action aes 
is independent of promissory note. In a 
Fall Bench decision of the Madras High 
Court in Ramaswami Pillai v. Murugiah 
(13) 53 A 1l4; 133 Ind. Cas. 307; A I R1931 All 
183; (1931) A L J 64; Ind, Rul. (1931) All. 627; 1 


B). ~ 
ad A I R 1936 Oal. 127; 167Ind, Oas, 441; 400 w 
N 696; 62 O L J 545; 9 R O 689, . ; 
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Padayachi (15), it has been held that if the 
Promissory note liself is a ccntract, then 
no further evidence cen be permitted, but 
if it is expressed in such a way as to leave 
the parties in any doubt, then the facts 
must settle the question. A Full- Bench 
decision of cur Court in Domoo Khan v. 
Agha Arshad Khan (16) follows the decision 
In Sheikh Akhar v. Sheikh Khan (4) and 
lays down that when a cause of action for 
money is once complete in itself whether for 
goods sold or for money lent or for any other 
claim, and the debtor then gives a bill or 
note to the creditor for payment of the money 
at a future time, the creditor, if the bill 
or note is not paid at maturity, may always, 
‘a8 a rule, sue for the original consideration, 
provided that he has not endorsed or lost 
or parted with the bill or note. But this 
was a case which was based on the finding 
of the lower Court that the plaintiff had 
proved that there was an independent con- 
tract to re-pay the advance. 

. Now in the case before us the plaintiff 
relies upon a hand-note for a sum of 
Rs. 1,950 executed by the defendant on 
Paus 26, 1338 Fasli for the said amount 
received in cash. There is no story of 
there being a previous due independent of 
the hand-note and this hand-note has been 
found to be forged. In most of the cases 
dealing with forged hand-notes to which I 
have referred, it was clear from the plaint 
that there was’ originally a previous con- 
sideration and then a hand-note was exe- 
cuted which was found to be forged : vide 
Shetkh Akhar v. Sheikh Khan (4) Moti 
Lal Saha v.Monmohan Gossami (6), Laksh- 
mammal v. Narasimharaghava Aiangar (7), 
Surajmal v. Anant Lal (8), Khosal Mu- 
hammad v. Amirud-Din Muhammad (9) 
and Parbati Charan v. Amarendra Nath 
(10) (case of an altered mortgage deed). 
But here in the present case . looking at 
the plaint it is clear that there was no story 
of any previous account of which the 
hand-note was merely a piece cf evidence, 
The cases in Sheikh Akbar v. Sheikh Khan 
(4), Nazir Khan v. Ram Mohan (13), 
Dulameah v. Abdul Rahaman (2) and 
Gour Chandra Das v. Prasanna Kumar 
Chandra (3)are more applicable to the facis 
of tLe present case. Cases cf hand-notes 
which were held io be inadmissible on 
account of insufficiency of stamps or other- 


wise are distinguishable from cases of forged 
(lt) A I R1936 Mad. 179: 161 Ind. Cas. 273; 59 M 
268; 70 M L J 267: (1935) M W N 855:43 L W 145:8 R 
M809 (Œ B) - 
Q6) 14 P L T 651; 146 Ind. Cas. 471; A I R 1933 Pat. 
575: 12 Pat. 862;6 R P 267 (F, B.. 
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hand-note, and in such a case I prefer to 
follow the decisicn of our own High Court 
in Ram Autar Skukul v. Baldeo Shu kul (1) 
I would, therefore, allow, the appeal with. 
costs throughout. So 

The matter, however, does not end here. 
Mr. Rajkishote Prasad appearing on belLalf 
of the respondents urges that Le should be 
given an opportunity to amend his plaint 
and relies upon the cases in Official Assignec 
v. Kuppuswami Naidu (17) and Sarafalit 
Mahomadali v. Mahasukhbhai Jechandbhat 
(18) where the hand-note was executed for - 
a previous debt which was agreed to be 
paid by instalments. It was held in the 
former case that the suit brought within ; 
three yeara of the last payment of instal- 
not time-barred, The Court 
allowed the plaint to be amended. A similar 
view was taken in the case reported in 
Sarafalli Mahomadali v. Mahasukhbhat 
Jéechandbhai (18), but both these cases were 


dealing with cases in which there was no 
‘promissory note which was found to ke 


forged. But authority is not wanting: vide 
Sheikh Akbar v. Sheikh Khan (4) in which 
it has been held that when a party comes 
to a Court with a forged document, he 
should not be allowed to amend the plaint 
in second appeal. f 

Dhavle, J—I agree that the appeal 
should be allowed and the suit dismissed. 
The lower Appellate Court observed that 
the suit was “principally” based ‘‘on the 
advance of the amoudt, though the hand-note 
was put in evidence to show the advance. 
and alsothe terms on which the advance 
was made.” ‘This point was not expressly, 
dealt with by thelearned Munsif because he 
dismissed the suit on the authority of such. 
cases as Baru Mal v. Dwarka Dass, 25 Ind. 
Oas. 667 (19), fcllowing Gour Chandra Das 
v. Prasanna Kumar (8) and Diljan v. 
Makbul Khan; 107 Ind. Oas. 475 (20). The 
learned Subordinate Judge pvints out 
correctly enough thatthe fcrmer of these 
rulings related to a suit based on the hand- 
note itself; as to the latter, he observes 
that it “was decided by a Single Judge of 
the Hon'ble Calcutta High Court,” when he 
might with greater propriety have pointed 
out that the learned Judge Duval, J. found 
that it could not be said thatthe plaintiff 
had really produced any evidence ut all 


(17) AIR 1936 Mad. 785: 165 Ind. Cas. 301; 71 ML 
J 250: 44 L W 258; (19386) M W N 912; 9R M 
229 - 


(18) 57 B 802; 147 Ind. Cas. 426; A IR 1933 Bom, 
470; 35 Bom. L R 865; 6 R B 205. 

(19) 25 Ind. Cas. 667; A I R 1914 All. 410. 

(20) 107 Ind. Cas. 475 (F. B.). 
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apart from the tampered deed to prove the 
debt The extract quoted by my learned 
brother clearly shows that the lower 
Appellate Court was wrong in conclirding 
that the suit was based “principally” on 
the advance: At the same time para. 2 of 


the plaint spe iks of the advance which is 


the basis of the suit (zar-karza bunae davi), 
and para. 5 mentions the defendant's 
agreement to pay interest. Though, as in 
Ram Raghubir Lal v. United Refineries 
(Burma), Ltd., (21), which was followed in 
Maung Po Chein v.C. R.V. V. V. Chettyar 
Firm, 158 Ind. Cas. 533 (22), the plaint was 
apparentiy drafted as for a suit on the hand- 
note, it disclosed a cause of action in respect 
of the advance even independently of the 
hand:note, notwithstanding the fact that the 
cause of action is dated “Paus 26, 1338, Fasli 
the date of the execution of the hand-note” 
and the later date of demand. The learned 
Subordinate Judge says that it is proved 
“apart from the hand-note” that the defend- 
ant took Rs. $50 in cash from the plaintiffs 
on Paus 21, 1338 Fasli. It seems to me 
that this finding is clearly vitiated by an 
error of law. It was not the case of the 
plaintiffs that Rs. 950 was advanced in 
cash on Paus 2}, and the evidence adduced 
by them which was all to the effect that 
Rs. 1,950 bad been advanced on Paus 26, 
has been concurrently disbelieved by the 
lower Courts. Nor was it the defendant's 
case that Rs. 950 was advanced in cash on 
Paus 21 or on any other dale. Both che 
Courts below have found that Rs. 950 was 
advanced in cash on Paus 21, only because 
the hand-note in its original condition said 
so and the defendant's story of the hand- 
note being executed in consideration of 
dues on two other notes was found unaccept- 
able by them. But itis well settled that a 
plaintiff who sues upon a fraudulently 
altered document is not entitled to relief 
on the document even in its original condi- 
tion: see cases like Gogun Chunder Ghose 
v. Dhuronidhur Mundul (5) and Dula Meah 
Vv. Abdul Rahaman (23) though (a consider- 
ation which does not arise in the case of 
hand-notes) such alterations may not affect 
a title to property already created. And 
yet this is what the learned Subordinate 
Judge has done in substance. It is true that 
he carefully leaves the hand-note out of 
consideration when, dealing with the con- 
(21) 9 R 58; 134 Ind, Cas, 737; A I R 1931 Rang. 1339; 
Ind. Rul. (1981) Rang. 305. 
(22) 158 Ind. Cas. 533; A I R 1935 Rang. 2%2;8 R 


Rang 177. 
ae 28 O W N 70; 81 Ind, Cas. 641; AIR 1924 Cal. 
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sequences if the: defendant's story of past 
advance had been accepted,the observes: | 

“then the suit would probably have failed as being 
barred by limitation. For the plaintiffs would not 
have been able to take advantage of the fresu acknow- 
ledgment and promise to pay as made in the docu- 
ment.” 

Under the issue relating to the interest 
claimed, he also speaks of the hand-note 
“having been eliminated from evidence. 
But he clearly overlooks this~as did the 
trial Court—when arriving at the finding 
that Rs. 950 was advanced in cash, and 
actually relies on the circumstances that 
“the hand-note itself shows that it was for 
acash loan.” On the plaintiff's story tne 
defendant was under no pre-existing liabi- 
lity ; the fraudulent alterations made the 
hand-note void, and though no doubt the 
document could be used for collateral pur- 
poses, it wag in my opinion erroneous 1n 
law to use it as the foundation of any relief 
to be given to the plaintiffs in respect of 
a loan not of Paus 26, but of Paus 21, 1338, 
(a date not in suit). No cash advance could 
legally have’ been found by the Coarts of 
fact independently of the altered hand-note, 
and the suit must fail whether it is regarded 
as a suit on the hand-note or as a suit 
on an original consideration of Paus 26. 

In this view the question which has been 
recently discussed by Full Benches in 
Allahabad, Rangoon and Madras Nazir 
Khan v. Ram Mohan (13), Maung Chit v. 
Roshan N.M. A. Kareem Oomer & Co. (24) 
and Ramaswami Pillai v. Murugiah Pada- 
yachi (15), does not really arise—the 
question, viz. whether it was open to the 
plaintiffs to sue on the loan apart from the 
altered hand-note. In Sheikh Akbar v. 
Sheikh Khan (4), referred to by my learned 
brother, Garth, ©. J., distinguished between 
(1) cases in which a billor note is taken 
by the creditor on account of the debt and 
(2) cases where l 

“the original cause of action is the bill or note itself 
and does not exist independently of it, as for instance, 
when, in consideration of A depositing money with 
B,B contracts by a promissory note to re-pay with 
interest at six mouths date; 


So that 

“there ig no cause of action for money lent or other- 
wise than upon the note itself, because the deposit 
is made upon the terms contained in the note and 
no other. In such a case the note is the only contract 
between the parties, and if for want of a proper 
stamp or some other reason the note is not admissible 
in evidence, the creditor must lose lis money. 

If the tearned Chief Justice spske of a 
depusit by way of example, tnat, Í hink, 
was because the cases that he distinguished 


(24) 12 R 500; 152 Ind. Cas, 10388; AJ R 1934 Rang, 
369; 7 R Rang. 184 (F B), 
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on this ground immediately afterwards 
Ankur Chandra Roy v. Madhub Chunder 
‘Ghose (25) and Prossunno Nath Lahiree v. 
Tripoora Soonduree Dabee (26), were 
-cases of deposits, though ‘the -particular 
case before him was a case of what 
he calls “a sort of loan transaction", though 
without any loan independently of the note. 
In Radhakant Shaha v. Abhoychurn Mitter 
(27) which was decided about a year 
afterwards, the learned Chief Justice 
indicated clearly that his second class of 
cases included cases of advances on bills for 
he said that 

“if the consideration for the bill (a hundi for 


Rs. 500) had been an independent cause of action 
complete in itself, before the bill was given,” 


the appellant’s contention, that though 
the instrument itself was not admissible 
in evidence they were entitled to recover 
upon proving the consideration for the’ bill, 
would have been well founded. In 
Pramatha Nath v. Dwarka Nath Dey (11) 
Petheram, C.J. was of opinion that Garth, 
O.J., when he spoke of a deposit did not 
mean a loan, and thatan implied contract 
to re-pay money lent always arises from 
the fact that the money is lent, even though 
no express promise, either’ written or 
verbal, is made to re-pay it and that the 
creditor May maintain an action against 
the debtor for breach of his implied 
promise or contract, entirely. independently 
of any security which may have been given 
for the advance. The same view was 
apparently taken by Jenkins, ©. J. in 
Krishnajt Narayan Parkhi v. Rajmal 
Manittchand (28). A hand-note given by a 
debtor to a creditor may—like negotiable 
instruments in England—be a conditional 
payment of the debt, or it may be a 
collateral security which the creditor may 
or may not avail himself of as he pleases, 
Or again, as usually happens in the 
mofussal in this country, it may be the 
scle consideration for the advance embody- 
ing in writing all the terms on which the 
advance is made, In the last class of 
cases and it was evidently ihis class that 
` Garth, O. J. had in mind in the case before 
him (for ke distinguishes Golap Chand 
Marwaree v. Thakurani Mohokoom Kooaree 
(29) and Farr v. Price (30) it seems clear 
that it is not open to the creditor to 
` recover his money independently of the 


(25) 21 W R1. 
(26) 24 W R 88. 
(27) 80 721; 11C LR 310. 
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hand-note by proving orally ` the advance 
and the terms of an implied contract in con- 


_travention of the provisions of s. 91, Evi- 


dence Act. As was pointed outin Pothi 
Reddi v. Velayudasivan (31) : l 
“Tt is a necessary condition to every written 
contract that tke terms should be: orally- -settled 
before they are reduced to writing and to hold 
when such a contract has. been reduced to writing 
that a plaintiff can take advantage of the absence 
of a stamp on the promissory note to sue at 
once for the return of money which he may have 
contracted to lend for a fixed period, would en- 


tirely defeat the provisions of s. 91; Evidence 


_ 


Another way of putting the case against 


‘treating the money paid at the very time 


of the execution of a promissory note which 
is inadmissible in evidence as giving rise to 
a Contractual or other obligation, is found in 
the observations of Sadasiva Ayyar, J. in 
Muthu Sastrigal v. Visvanatha Pandarasan- 
nadhi (32) : 


“To importthe doctrine laid down in English cases 


-about vague obligations to re-pay arising out of equity 


and not out of contract, or about obligations which 
ean be efiforced if the plaintiff skilfully draws up his 
plaint as one on account for money had and 
received, conceuling the real contract of loan which 
had been redaced to the form of document is, it 
seems tome, merely trying to nullity s. 91, Evidence 
Act.” 


Where there is an express contract pro- 
mise of re-payment put into writing as 
part of the loan transaction, it seems to 
me that if the plaintiff recovers at all, it 
must be on the contract actually made 
and noton some implied contract, though 
it will of course be open to a creditor, 
who lends irrespective of a-hand-note and 
afterwards takes a hand-note ‘merely by 
way of conditional payment or collateral 
security, to rely on the implied promise 
contained in the receipt of the money by 
the debtor. Whether a hand-note is the 
sole consideration for the advance, and 
not merely a conditional payment or a 


. collateral security, must be a question of 


fact. This questicn has not been Investi- 
gated below. I should te inclined to 
doubt very much whether the hand-note 
in the present case was anything other 
than the entire consideration for the 
advance. The learned Subordinate Judge 
relied cn Khosal Muhammad v. Amir-ud- 
Din Muhammad (9, in support of the pro- 
position that “if a promissory note sued for 
is aforgery, the plaintiff will succeed on 
proof of the loan by independent evidence’. 
That was a ease where the, defendant 
admitted executing a bond for a smaller 
96. 

Ga 38 M 660. 21 Ind. Cas. 864; A T R 1914Mad. 657; 

26 MLJ 19, : 
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Sum than the plaintiff claimed to have 
advanced, and the Court of fact had found 
that this smaller sum had been paid to 
the defendant. Upon this, Newbould and 
Patton, JJ. accepted the creditor's conten- 
tion, following Moti Lal Saha v. Monmohan 
Gossami (6). that “even if the promissory 
note sued upon were a forgery, the plaint- 
iff would succeed on proof of the loan by 
independent evidence”. In Dula Meah v. 
Abdul. Rahman (23) Newbould, J. himself 
noticed that Moti Lal Saha v. Monmohan 
Gossami (6) was not a case of material 
alteration of a bond but a case where the 
whole bond was held to-be a forgery; so 
that all that the case established was that 
the plaintif may succeed even though 
some of the evidence that he produces is 
entirely forged, a proposition which on the 
doctrine in Master v. Miller (33) is of little 
help ‘in cases where plaintiffs sue on 
notes materially altered by them. Rankin, 
J. inthe same case pointed out how an 
independent cause of ac‘ion must be shown 
if the doctrine in Master v. Miller (33) is 
not to take effect and how where there is 
an express promise, an implied promise 
will not be inferred. This was the case on 
which the decision in Ram Autar Shukul 
v. Baldeo Shukul (1), to which I was a party, 
a suit on the basis of hand-notes that 
had been tampered with, was based. 
Reference was also made to Gour Chandra 
Das v. Prasanna Kumar Chandra (3) a case 
in which the contention was negatived that 
the plaintiff was entitled to succeed on 
the basis of the original consideration and 
to rely upon the altered bond as embodying 
an acknowledgment sufficient to save the 
bar of limitation. This case was comment- 
ed up*nin Parbati Charan v. Amarendra 
Nath (34) the other case relied on by the 
Subordinate Judge who has, however, over- 
looked the fact that Chatieriea and Page, 
JJ., both held in this case that (to quote 
Page, J. at p. 431* of the report) : 

“Lf the execution of a document is the considera- 
tion for a contract, the legal obligations of the 
party executing the document to the other 
party to the contract are limited to those which 
ee enforced under the document and not other- 
_ In our own Court, Kulwant Sahay, J., held 
1" Dhaneshwar Sahu v. Ramrup Gir (12) 

at: 

“Even in cases where the lending of the, money 
and the execution of the promissory note are con- 


temporancous, the plaintiff is entitled to main- 
A (1791) 2 R R 399; 5 T R 637; 2 H BI. 141; 1 Anst. 


Me 53 C 418; 96 Ind. Cas. 97; A IR 1926 Oal. 
“*Page of 53 0.—[Ed] me 
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tain a suit for recovery of the money lent and 
to adduce evidence, other than the instrument or 
ee promissory note itself, in order to prove the 
oan.” 


ae learned Judge put this on the ground 
that : 

“Apart from the instrument, namely, the promis- 
sory note, there is always a contract to re-pay a loan, 
and such contract can be proved independently of 
the instrument.” 

Macpherson, J. whoagreed to the answer 
proposed by Kulwant Sahay, J. in that 
case, was, however, by no means of the 
same view, and sitting with Agarwala, J. 
in Domoo Khan v. Agha Arshad Khan (16), 
referred the matter to the Full Bench. 
Kulwant Sahay, J. (sifting with Jwala 
Prasad, J.) having iu the meanwhile re- 
affirmed his view in Abdul Muhammad 
Khan v. Mahananda Upadhyaya (35). The 
point was, however, not decided by the 
Full Bench, as the learned Judges found 
that by reason ofthe terms of the judg- 
ment of the lower Court the general ques- 
tion whether parallel evidence of what was 
said to be a written contract could be 
allowed did not arise. That question, as 
I have already indicated, does not arise 
in the present case because it is clear 
not only that the alterations of the 
hand-note make relief on it impossible, 
but also that the learned Subordinate 
Judge has not been able to arrive at a 
finding that the plaintiff had advanced any 
money tothe defendant on the date stated in 
the plaint. 

D. ` Appeal allowed. 

(35) 11 Pat. 135; 133 Ind. Cas 685; A I R 1931 Pat. 
293; 13 PL T 52; Ind. Rul. (1931) Pat. 397. 
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Transfer of Property Act (IV of 1882), 3. 53— 
‘Applicability— Debtor transferring property to wife 
in lieu of dower debt-Transfer bona fide—Trans- 
action, tf can be challenged—Position in Oudh— 
Oudh Laws Act (XVIII of 1876), e. 5. 

The transfer which defeats or delays creditors is 
not an instrument which prefers one creditor to 
another, but an instrument which removes property 
from the creditors for the benefit of the debtor. The 
debtor must not retain a benefitfor himself. He 
may pay one creditor, and leave another unpaid. 
Where it is found that the transfer impeached was 
made for adequate consideration in satisfaction of 
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genuine debts, and .without reservation of any 
benefit to the debtor, it follows that no ground for 
impeaching itlay in the fact that the plaintiff who 
also was acreditor, wasa loser by payment being 
made tothe preferred creditor. Position of a dower 
debt is also similar. Where, therefore, the debtor 
bona fide pays his dower debt’ to his wife in pré- 
ference to other creditors, his action cannot be im- 
peached under s. 53, Transfer of Property” Act. 
Musahar Sahu v. Lala Hakim Lal (1) and Mina 
Kumari Bibi v. Bijoy Singh Dudhuria (2), followed. 
. C. A. against the order of the District. 
Judge, Lucknow,-dated July 8, 1935. 
Mr. D. K. Seth, for the Appellants. 


Mr. Nazir-ud-Din, for the Respondents. 


Judgment.—This is a second appeal 
by the plaintiffs arising out of a suit under 
s. 53 of the Transfer of Property Act for a 
declaration that certain transfers made 
by defendant No. 2in favour of his wife, 
defendant No.1, were fraudulent and fic- 
iitious and had been made only in order 
to defraud the creditors. l 

The facts ofthe case which are not dis- 
puted are that on January 22 and 23, 1932, 
defendant No. 2 executed two deeds of 
gift in favour of his wife in lieu of dower 
debt. The plaintiff No. 1, Bansi Dhar, who 
is one of the creditors of the husband, in- 
stituted a suit on January 25, 1932, on the 
basis of a promissory note for Rs. 822 dated 
January 26,1929. This suit was decreed 
on August 26, 1932. The same plaintiff in- 
stituted ancther suit on June 20, 1932, on 
the basis of another promissory note for 
Rs. 2,184 dated June 12, 1929. This suit 
was also decreed on December 23, 1932. 
The plaintiff No. 2 wasimpleaded as an- 
other creditor of defendant No. 2, but there 
ig no eVidence on the record to show the 
extent of his debt. The learned District 
Judge has held that besides the property 
forming subject of the gift, the defendant 
No. 2 was possessed of other property worth 
about Rs.1,600, which has been attached 
by plaintiff No.1. He has further found 
that the dower debt of defendant No. 1 had 
not been paid up and remained due.at the 
time of the execution of the deeds of gift 
in question. There is also evidence which 
has been believed by the lower Appellate 
‘Oourt showing that the amount fixed for 
dower was lis. 40,000 and that the property 
forming subject of the two deeds of gift 
was worth about Rs. 8000. Taking all 
these facts and circumstances into consi- 
deration the Jower Appellate Court has held 
that there was nothing to suggest that there 
was any bad faith on the part of defendant 
No. l except the mere fact that she was ihe 
wife of defendant No. 2, 
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In Musahar Sahu v: Lala Hakim Lal, 
I. L. R. 43 Gal. 521 (1) it was held by their 
Lordships of the Privy Oouncil that the 
transfer which defeats or delay creditors is 
not an instrument which prefers one credi- 
torto another, but an instrument which 
removes properly from the creditors for the 
benefit of the debtor. The debtor must not 
retain a benefit for himself. He may. pay 
one creditor; and leave another unpaid. 
Where it was found that the transfer . im- 
peached was made for adequate considera- 
tion in satisfaction of genuine debts, and 
without reservation of any benefit to the 
debtor, it followed that no ground for 
impeaching it lay in the fact that the 
plaintiff who also was a creditor, was a loser 
by payment being made to the preferred 
creditor there beingin the case no ques- 
tion of bankruptcy. Similarly in Mina 
Kumari Bibi v. Bijoy Singh Dudhuria, 
I. L. R. 44 Oal. 662 (2) it was held that the 
preferring of one creditor to another by the 
judgment-debtor did not make the trans- 
fer-a fraudulentone. A debtor for all that 
is containedin s. 53 of the Transfer of 


_ Property Act may pay his debts in any 


order he pleases, and prefer any creditor 
he chooses. In the present case itis quite 
clear from the findings of the. lower Appel- 
late Court that the transfers in question 


‘are genuine and that it isnot possible to 
fay that the defendant No. 2 has retained 


any benefit for himself or that the object 
of the transfers was to remove the property 
from the creditors for the benefit of the 
debtor. It is, therefore, a case merely of 
one ereditcr being preferred to another. 
We are, therefore, of opinion that the Court 
below were right in holding that the trans- 
fers impugned by the plaintiff did not 
offend against the provisions of s. 53 of the 
Transfer of Property Act. It has, however, 
been contended that the position of a dower 
debt inthe province of Oudh is a peculiar 
one inasmuch as under.s.5 of the Oudh 
Laws Act, the amount of dower payable to 
the wife has to be fixed by the Court with 
due regard to various circumstances.. It 
was further argued that in the circum- 


. stances the amount of dower debt being 


a Variable quantity, the position of the wife 


(1) 43 O 521; 32 Ind. Cas. 343; 30 M LJ 116;3 L 
W 207; 20 O W N 383; 14 ALJ 198; (191) 1M W 
N 198; 19M L T203; 23 O LJ 406; 18 Bom: L R 
378; 43 IA 104; AT R1915 P C115 (P 0). 

(2) 44 C 662; 40 Ind. Oas. 242; i P LW 425,5 L 
W 711; 32 MLJ 425;21 0 WN 555 21M L T344; 
15 A LJ 382; 25 0O L J 508; 19 Bom, L R 424; (1917) 
PO). 4738; 44 [TA 72; ATR 1916PC 283 
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was different from .that of'an ordinary 
creditor and the principle laid down by 
their Lordships of the Judicial Committee 
in the cases cited above had no -applica- 
tion to this case. We regret we cannot 
accede to the argument. It is no ‘doubt 
true that if there is any dispute regarding 
the amount of dower debt payable by the 
husband or his representatives which has 
to be determined- by a Court of Law, the 
Court is required under s. 5 of the Oudh 
Laws Act to fix the amount of dower pay- 
able withdue regard to the various con- 
siderations laid down in the section. But 
this does.not by any means imply that the 
position of the wife is not, that of a credi- 
tor. The fact that in a particular case 
the amount of the debt payable by the 
debtor has to be ascertained by the Court 
cannot take the case out of the category 
of a debt or the person from whom the 
debt is payable out of the category of a 
debtor. We are, therefore, of opinion that 
the argument has nosubstance. ` 

We accordingly uphold the decree of 
the lower Appellate Oourt, and dismiss the 
appeal with costs. 


D. l Appeal dismissed. 





MADRAS HIGH COURT 
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December 18, 1936 
VENKATARAMANA Rao, J. 
VEDALA VALLABHACHARYULU 
AND ANOTHER—PETITIONERS 


versus 
VEDALA RANGACHARYULU 


AND CTHERS— OPPOSITE PARTIES 

Court Fees Act (VII of 1870, as amended in Madras), 
s. 7 (iv-A)—Suit for bare declaration--Widow having 
life-interest, plaintiffs having vested remainder— 
Desree against widow personally and husband's pro- 
perty in her hands—Suit for declaration that decree 
is collusive—Court-fee payable. . 

There is a distinction between an obligation im- 
posed on a party by a decree and an obligation im- 
posed on a party by the personal law by which he is 
governed in pursuance of the decree. In the one case 
he seeks to ‘get rid of the obligation existing under the 
decree; in the other he seeks to have it declared that 
he or his interest in the estate, which is sought to 
' be made liable, cannot be rendered liable under the 
decres by virtue of the said personal law. In the 
latter case he is not bound to sue for cancellation of 
the decree ; in the former case he is -bound to sue for 
cancellation. Even if he sues for a bare declaration, 
it necessarily involves cancellation and the form of the 
relief he prays for is immaterial, f 

The plaintifs alleged that a widow had only a 
life-interest in the property under the will of her hus- 
pand; they had a vested remainder therein. A decree 
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was passed against her personally and against the 
property of her husband in her hands. They sued for 
a declaration thatthe decree was collusive and did 
not affect their interests : 

‘Held, that the plaintiffs’ revergioners were not bound 
to sue for cancellation of the decree which could nòt 
affect their interests and bence were not bound to 
value the suit under s. 7 (tv-A), Court; Fees Act, 
Dasari Nagabhushanam v. Kunamnent Venkatap- 
payya (1), Annamalai Mudaliar v. Krishtappa 
Mudaliar (3), Balakrishna Nairv. Vishnu Nambudri 
(4)-and Venkatasiva Rao v. y., Satyanarayanamurthy 
(5),followed. Nemichand Sowcar v. Namberumal 
Chetty (8) and Bali Reddi v. Khatipulal Sah (7), dis- 
tinguished. 

©. R. from the order of the District 
Munsif, Masulipatam, dated May 7, 1936. | 

Mr P. V. Vallabhacharyulu, for the Peti- 
tioners ; 

The .Government Pleader and Mr, P. 
Satyanarayana Rao, for the Opposite 


Parties. 


-Order.—-The question involved in this 
revision petition is one of court-fee and 
for the disposal of the same, if is neces- 
sary to look into the allegations in the 
plaint and the substance of the relief 
claimed. Plaintiff -No. | is a divided 
brother of one Vedala Raghavacharyulu, 
the husband of defendant No. 2. Plaintiffs 
Nos. 2 and 3 are the sons of plaintiff No. 1, 
Raghavacharyulu died in or about January 
1929, leaving him surviving his widow, 
and by his - last will and testament con- 
ferred certain rights in his estate on the 
widow. and after her lifetime on the 
plaintiff. The case of the plaintiffs is that 
she has only a life-interest and that they 
have a vested remainder therein. The 
plaintiffs allege that the testator directed 
that the debts left by him should be dis- 
charged by his widow in a certain manner 
but she failed to do so, that she in 
collusion with defendant No. 1 executed 
certain promissory notes in his name, some 
of them purporting to be renewals of 
debts of her hushand, that on the footing 
of the said promissory notes defendant No. | 
instituted O.S. No. 230 of 1934 on the file 
of the District Munsif’s Court, Masuli- 
patam, against defendant No. 2, that the 
latter allowed an ex parte decree to be 
passed against her personally and against 
the assets of the husband in her hands, 
that the said decree was a collusive one 
and could not bind their vested remainder 
in the properties left by Raghavacharyulu 
and that the suit properties are being 
brought tosale and hence they have filed 
the present action for getting the following 


relief : 
“Tt may be declared that the decree obtained by 
defendant No. 1 against defendant No. 2 in 0.8, 
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. a 203 of 1934, of the District Munsif's Court, 
S asulipatam, is a collusive decree and that the 
said decree -does not- affect the plaintiffs or the 
vested remainder interest of the plaintiffs in the 
properties of the late Raghavacharyulu and that 
defendant No. 1 should be restrained by a perma- 
nent Injunction from bringing to sale in pursuance 
of the said decree the vested remainder interest 
of the plaintifs 
Raghavacharyulu.” 
The learned District Munsif took the view 


thats. 7 (iveA), Court Fees Act, would 


in the properties of the late 


apply to the case and directed court-fees , 


to be paid accordingly. The question 
18, 18 this view correct ? Section 7 (tv-A) 
_ 80 far as itis material to this case, is as 
follows : 


“In a suit for cancellation of a decree for money 
PORE according to the value of the subject-matter 
of the sujt and such value shall be deemed to be 
`s lf the whole decree is sought to be cancelled 


stereo eee sth amount for which the decree was 
passed,” 


According to the plain language of the 
Section, the essential nature of the relief 
sought must be for cancellation of the 
decree for money, i. e., getting rid of an 
obligation for payment of money imposed 
by tbe decree against the party who seeks 
.to get rid of it. The plaintiffs were not 
Parties to the said decree and there is no 
obligation _imposed against them person- 
ally or against any property in their 
hands Prima facie s. 7 (iv-A) will not 
apply, but it is contended that the 
language of the clause is general, that 
the decree is against the estate and that 
the prayer for declaration necessarily 
involves the cancellation of the decree, and 
the clause in terms will apply. In regard 
to the argument based on the general 
‘language of the section, 1 would res- 
‘pectfully adopt the observations of 
Venkatasubba- Rao, J. who meta similar 
contention -thus in Dasari Naghabushanam 
v. Kunamneni Venkatappayya (1) at pp. 
449 and 450* : 

“His contention is.......that this section (in 
regard to the decree and instruments of the 
‘kind’ dealt with by it) forbids declaratory suits 
and enacts that cancellation should always be 
. prayed for. This argument is, in my opinion, 
utterly untenable. To declare what the sub- 
stantive rights of the parties are or to prescribe 
the modes of enforcing those rights is outside 
the province of a fiscal enactment like the Court 
Fees Act.” 

The same learned Judge had to deal 
with a case of a son suing to set aside 
an alienation made by the father or the 
Official Receiver exercising the right of 
the father. It was contended before him 

(1) 58 M 448; 155 Ind. Cas. 948; (1935)M W N 442; 
41 L W $0; 68M L J 95; AIT R1935 Mad. 203; TRM 
623. 

*Pages of 58 M.—[Hd.] 
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that the alienation being for an antece- 
dent debt, prima facie bound the son and 
it was obligatory on the. son to set it 
aside and that s.7 (iv-d) would apply, to 
such a case. He repelled the contention 
and observed thus: 

“It has been held by a Bench of this Court, of 

which I was a member, in Secretary of State v. 
Lakhanna (2) that in the case of an alienation by 
the father it is sufficient to.obtaina mere declara- 
tion that it is not binding....in the present 
case, however, the sale wasmad? for prying off the 
father's antecedent debts and such a sale is bind- 
ing upon the son unless he affirmatively proves 
that the debts are illegal or immoral. It is con- 
tended that on that ground the sale in the case 
in hand is prima facié good and, therefore, it is 
the son's duty to have it set aside. Ido not think 
it would be right to import such a distinction 
in deciding a question of court-fee—a distinction 
based upon the onus of proof: Annamalai Mudaliar 
v. A rtshtappa Mudaliar (3) at pp. 387 and 388*.” 
_ Asimilar view was taken by Ramesam, J. 
in Balakrishnan Nair v. Vishnu Nambudri 
(4) where a minor member of Malabar 
tarwad sought to set aside a decree 
against the karnavan, to which~he was 
not a party eo nomine. The learned Judge 
held that a declaration was enough and 
no cancellation was necessary. This deci- 
sion was referred to with approval by 
Reilly and Ananthakrishna Iyer, JJ. in 
Venkatasiva Rao v. Satyanarayanamurthy 
(5) and Venkatasubba Rao, J. in Dasari 
Nagabhushanam v. Kunamneni Venkata- 
ppayya (1). Referring to the view of 
Ramesam, J., observes Reilly, J. thus: 

“The learned Judge was right in saying that the 
plaintiffs there had tō pray for no more than a 
declaration that the previous decree was not bind- 
ing onthem and the consequential relief of recovery 
and that it was not appropriate for them to ask that 
thut decree, to which they had not been parties, 
should be set aside: Venkatasiva Rao v. V. 
Satyanarayanamurthy (5) at p. 215." ar 

Ananthakrishna Ayyar, J. similarly ob- 
served thus: 


“A decree will have full force and binding | 
_effect between the parties to the same until it 


is set aside by the persons who were parties 
to the same; but persons who were not parties 
to the decree can only sue for a declaration in 
respect of their rights in relation to the decree 
(p. 226f).” 

The principle underlying the above 


2) 64 M LJ 24; 141 Ind. Cas. 80; A I R 1933 Mad 
ty Ind. Rul. (1933) Mad. 67; (1933) M W N 144; 37 L 
806 


(3) 58 M 385; 153 Ind. Cas. 666; 40 LW 837) (1934) 
M W N 1373; 67 M L J 858; A IR 1935 Mad. 66;7-R M 


370. 

(4) (1930) M W N 509; 132 Ind. Oas. 129, A I R 1931 
Mad. 375; Ind. Rul. (1931) Mad. 625. 

(5) 56 M 212: 139 Ind. Cas. 317; A I R 1932 Mad. 605; 
63 M LJ 764; 36 LW 225; Ind. Rul. (1932) Mad. 643; 
(1932; M W N 992. 

*Pages of 58 M —[Ed.] 

{Pages of 56 M.—[Ed.] 
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view, as I understand it, is this, namely, 
there is a distinction between an obliga 
‘tion imposed on a party by a decree and 
am obligation impcesed on a party by the 
personal law by which he is governed in 
pursuance of the decree. In the one case 
he seeks to get rid of the obligation 
existing under the decree; on the other 
he seeks to have it declared that he or 


his interest in the estate, which is sought - 


to be made liable, cannot be rendered 
liable under the decree by virtue of the 
said personal law. In the latter case he 
is not bound to sue for cancellation of 
tne decree; in the former case he is 
_ bound to sue for cancellation. Even if 
he sues for a bare declaration, it neces- 
sarily involves cancellation and the form 
of the relief he prays for is immaterial as 
pointed out by Reilly, J. in Venkatasiva 
Rao v. V. Satyanarayanamurty (5). The 
Plaintiffs in this case say that whatever 
may be the effect of the decree on the 
interest of the widow, it cannot affect 
their interest in the estate whether under 
the general law or under the particular 
. provisions of the will and, therefore, they 
are not bound to’sue for cancellation of 
the decree. Mr. Champakesa Ayyengar 
relied on two cases in support of his con- 
tention that persons who were parties to 
the decree, in seeking a declaration of its 
validity, are bound to value the relief 
under s. 7 (tv-A). The first case he relies on 
is Nemichand Sowcar v. Namberumal Chetty 
.{6). It wasa case of a transferee from a 
party to a decree. There can be no ques- 
tion that what is applicable toa party to 
a decree will equally apply to a person 
who derived interest from him in relation 
to the property affected by the decree, 
i. e. the legal representative or-ransferee. 
The second case relied on is a decision of 
Venkatasubba Rao, J.. reported in Balt 
keddi v. Khatipulal Sab (7).. The head- 
note of the said case runs thuss 

“Where a person sued to set aside certain mort- 
gage-deeds and sale-deeds executed by his father 
‘and for possession of the immovable properties 
_ covered by them, held that the suit was in substance 
one for the cancellation of documents securing 
money or other property having a money value, 
and the plaint was leviable to court-fee under s. 7 
(iv-A} and not s. 7 (v), Court Fees Act, even though 


the prayer for cancellation was coupled with that for 
possession.” 


I tried to send for the papers in the 


(6) 69 ML J 45; 158 Ind. Oas. 982; AI R 1935 Mad. 
671; (1935) M W N 709; 42 L W 217; 8R M 394. 

(DEIM L J 458; 159 Ind. Cas. 263: A IR 1935 
We aes 59 M 240; (1935) M W N 981; 8 R M 481; 42 
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case -to ascertain the exact facts on which 
the decision was based, but no papers 
were available in the office. From the 
said head-note it might appear that the 
learned Judge was laving down exactly 
the opposite of what he laid down in 
Annamalai Mudaliar v. Krishtappa Mudliar 
(3) but on a close examination of the 
judgment, it will be seen that the learned 
Judge wag not considering this question 
at all. It seems to have been assumed 
that it was obligatory on the son, if he 


. was questioning the deeds executed by 


his father, to have them set aside either 
because the father executed the docu- 


‘ments also on behalf of the son or the 


son was suing as heir of his father in 
which case s.7 (iv-A) would apply. Tam, 
therefore, of the cpinion that the plaintiffs 
are not bound to value the relief under 
S. 7 (iv-A), Court Fees Act. The order of 
the lower Court is reversed and this revi- 
sion petition is allowed, but I make no order 
as to costs. 
C. R. P. No. 668 of 1936 l 

Following the judgment in CO. R. P. 
No. 667 of 1936, this revision petition 
is allowed. But I make no order as to 
costs. 


AeN. Revision allowed. 


OUDH CHIEF COURT 
First Civil Appeal No. 77 of 1935 
October 21, 1937 
THOMAS AND ZIA-UL-Hasan, Jd. 
Rani MANRAJ KUER — Pratntise 
—APPELLANT 
VETSUS 

Lala BASANT RAT alias Lala PANNA 

' LAL—Derenpant—Responpent 

Pre-emption—Suit for—Plaintiff’s suit dismissed— 
Appeal—Plaintiff gifting away entire property after 
dismissal of suit—~Whether can prosecute appeal— 
Oudh Laws Act (XVIII of 1876), s 9~—Under-pro- 
prictor, tf can pre-empt share of superior proprietor 
—Oudh Civil Rules, r. 269-A (1) (b) — Valuation 
of suit for jurisdiction — Thirty times the land 
revenue. 

If the plaintiff in a suitfor pre-emption loses that 
right after the gift of property by him, by virtue of 
which he had the right of pre-emption at any 
time after the institution of the euit and before 
a decree for pre-emption is passed in his favour 
he is put out of Court and no relief can be 
granted to him The same principle applies to a case 
where the plaintiff gifts away the property after the 
dismissal of the pre-emption suit in the lower Court 
but before the date of appeal. In such case the ap- 
ec ai has no locus stand? to prosecute the ap- 
peal. 

[Case-law referred to.] 

An under-proprietor is not entitled under s. 9 of the 
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Oudh Laws Act to pre-empt a share of the superior 
proprietary rights. Raja Birendra Bikrom Singh v. 
Brij Mohan Pande (1, relied on. 

- In -view of r. 269-A (1) (b) of the Oudh Civil Rules, 
in pre-emption suits, the valuation of the suit for 
‘purposes of jurisdiction should be thirty times the 
land ‘revenue 


' F. OA. against the order of the Addi- 
tional Suab- ‘Judge, Bara Banki, dated July 
18,1934. > > 


Mr. Ram Prasad Varma, R. B., for the 


, Appellant. 

Medsrs. M. abi Radha Krishna, 
Mukund Behari Lal and P. D. Rastogi, 
boot Mr. Bhagwati Nath, for the Respon- 

ent. 


, dudgment.—This first appeal against a 
.decision of the learned Additional Civil 
Judge of Bara Banki arises out of a suit 
: for. pre-emption. brought by Rani Manraj 
. Kuar, plaintiff-appellant against Lala Basant 
Rai, defendant-respondent. 

-The circumstances which led to the 
institution of the pre-emption suit were as 
follows:— 

Raja Bhagwan Baksh Singh, husband of 
the: plaintiff ‘appellant, was he last talug- 
dar of the "taluga known as the Rauni or 
“Pokhra Ansari Estate. He had a- son 
Ramanuj Bhan Baksh Singh, with whom 
he was not on good terms. On August 17, 
1926, Raja Bhagwan Baksh Singh in order 
to disinherit his son made a will in favour 
of his wife, the present plaintiff-appellant 
` Jeaving his entire. taluga to her with the 
exception of the village of Kulahda, He 
died in 1929, and on his death, disputes 
arose’ between the late Raja's gon and 
the widow. 
Singh filed a suit for possession of the 
entire taluqa against Rani Manraj Kaar 
This suit was dismissed except in respect 
of village Kulahda. On February 29, 1932, 
Ramanuj Bhan Baksh Singh sold an eight 
„annas share in village Kulahda to the 
defendant-respondent, Lala Basant Rai, for 
a sum of Rs. 4,600 and the present suit was 
brought by Rani Manraj Kuar in respect 
of. this sale. 

The learned Additional Civil Judge dis- 
missed the suit holding that the sale in 

uestion was not a sale of property but 

of a lawsuit, and the: plaintiff has brought 
this appeal against tte dismissal of her 
suit. 
_ A preliminary objection tothe hearing of 
the appeal was taken by the respondent 
on the ground that as by a deed of gift 
- dated October 5, 1936, Rani Manraj Kuar 
had transferred all her rights in the taluga 
of which the village. Kulahda formed a 
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part to her nephew Lal Chandra Pratap 
Singh, she could no longer pre-empt the 


‘sale ia question and has consequenily no 


locus standi io prosecute this appeal. In 
reply it was alleged on-behalf of fhe 
appellant that Rani Manraj Kuar has still 
some property left to her in the taluqa.` 
On April 21. 1937, when tbe preliminary 
objection was raised, we-remanded the 
issu whether Rani Manraj Kuar still holds 
any property in the mahal in question, ‘to 
the Court below for a finding. The Court's 
finding has been received and it is against 
the plaintiff-appellant, namely, that Rani 


' Manraj Kuar does not hold any property 


in the mahal taluga Pokhra Ansari. The 
plaintiff appellant objects to this finding 
and the first question that we have to 
decide about the preliminary objection is 
whether or not the finding of the Court below 
is correct. 
We have heard the learned Counsel £ 

the parties on this point and are of Oroi 
that the finding of. the Conrt below ‘is 
quite correct. The learned Counsel for the- 
appellant relies ona certified copy of an 
extract from Mutation Register No. 3 of 
village Kanwan which recites that under 
order, dated May 31, 1937, asixteen annas 
share of the superior proprietary khewat 
was entered inthe name of Rani Manraj 
Kuar by removal of the name of Lal 
Chandra Pratap Singh. It is argued that 
since Rani Manraj Kuar’s name is record- 
ed in the khewat in respect of village 
Kanwan, which is a part of the taluqa 
mahal, she is a cosharer in the mahal, 
and as such, entitled to prosecute her 
suit for pre-emption. It will be noticed, 
however, that the order under which her 
name was recorded was passed on May 31, 
not only after we- 
remanded the issue to the Court below 
but also after the Court below recorded 
its finding. In fact the application for 
correction of the khewat was made by the 
appellant afier our order of April 21, 1937, 
evidently for the purposes of this appeal 


-and the order in question was presumably 


obtained in collusion with Lal Chandra 
Pratap Singh. In these circumstances no 
reliance can be -p'aced on this khewat 
entry. Moreover, we find that by the deed 
of gift dated October 5, 1936, Rani Manraj 


Kuar did not exempt any portion whatever 


of the taluga which she had obtained 
from her busband by his will of August 17, 
1926, and itis, therefore, idle on her part 
to contend that the property of village 
Kanwan or ofany other village was not 


— et ee 


` 50. L. J. - 233 (3). 
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included in the deed of gift to Lal Chandra 
Pratap Singh. Further, Babu Phawani 
Shankar Pleader for the plaintiff in the 
Court below stated on May 26, 1837. 

“Rani Manraj Kuar, a plaintiff, has made a gift 
ofher entire taluga and mahal Pokhra talugdart 
in favour of Lal Chandra Pratap Singh on October 


5,1936, by means of a registered deed of gift with 
the exception of patti Ghanshyam of the village. of 


Kanvwan.’ 

„Now patti Ghanshyam is an under-pro- 
prietary tenure as was stated by Mata 
Prasad, the plaintiff's own karinda and as 
is - also shown by the under proprietary 
khewat attacked to the wajib-ul-arz of 
Village Kanwan (Ex A-17), and an under- 


proprietor is not entitled under s 9 of the 


Oudh Laws Act to pre-empta share of the 
superior proprietary rights as was held by 
their Lordships of the Privy Council in 


Raja Birendra Bikram Singh v. Brij Mohan . 


Pande, L. R. 61 I. A. 235 (1). Weare, 
therefore, of ‘opinion that the learned Judge 
of the Court below was perfectly right in 


‘his finding that the. plaintiff-appellant has 


no property left in the talugdart mahal 
Pokhra Ansari of which village Kulahda 
forms part. 


The next question is whether in the 
circumstances of ihe case the: plaintiff- 


appellant is precluded from claiming pre- 


emption of the- sale in-,question. It is 
argued on her behalf that the “transfer 
made by her after: the date of the lower 
Court's decree does not affect her rights 


and that all that she had-.fc prove was- 


that she had aright of pre-emption at the 
time of the sale, on the date of the in- 
stitution of her suit and on the date on 
which a decree, could have been passed in 
her favour but was not passed owing to 
a. wrong View taken by the lower Court of 
the nature of the sale in question. The 


learned Counsel for the appellant places ' 


reliance on two cases of Kehri Singh v. 
Deo Kunwar,50. L.J. 215 (2) and Wali 
Muhammad Khan v: Nabi. Hasan Khan, 
Both th«se cases are, 
however, distinguishable asin both of them 
the plaintiffs pre-emptors’ suits had been 
decreed by the trial Court. Moreover, in 
Kehri Singh v. Deo Kunwar, 50.L. J. 215 
(2) it was said : i 

“If be (the plaintiff in a suit for pre-emption) 


(1) 6L IA 235; 151 Ind. Cas. 74,110 W N 843;A I 
R 1934 P O 153;7 RP C26; 67 M L J 149; 38CW N 
989; 600 L J 143; (1934) A LJ 732; 40 L W 784; 
9 Luck 407; 193; A L R 831; 1931 O L R 722 


(P C). 
(950 L J 215; 46 Ind. Oas. 339; A I R1918 Oudh 
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loses that right~after the sale or foreclosure or at 


‘any time after the institution - of the, suit. and 


before a decree for pre-emption can be passed in 
his. favour he is put out of Court and “no relief'-can 
be granted to him.” i ice, Lon ee 


‘and this is the very principle on which we 
‘think the: plaintiff appellant can no longer 
‘prosécuie the present appeal since: she | st 


her rights before a decree could be passed 
in her favour in this appeal. The principle 
that the validity of a claim for pre-emption 
must be judged on the facts existing on 
the date when a decree has to be passed, 
on which a suit for pre-emption was thrown 
out ty the-Allahabad High Court on the 
ground of the vendee becoming a: co<sharer 
subsequently: to the sale-in question but 
prior to the date of the. decree, was con- 
sidered ‘by. their Lordships of . the Judicial 
Committee in Hans Nathv. Ragho Prasad 


Singh, Ù. R.59 I. Av 138.(4) and the view of 


the High Court was-uphéld.. At p. 145* 
their Lordships referring tothe. cases of 
Ram Gopal v. Piart Lal, L L. R. 21 All, 441 
(5) and Bihari Lalv. Mohan Singh, I. L. R. 
42 All. 268 (6) say: SP 

. “It is not suggested that either of these deci- 
sions has been dissented from in principle in the 
Allahabad High Court; on the -contrary, the 
doctrine that the plaintiff's preferential right must 
be in existence at the date of. the decree -has-been 
‘treated asthe settled law of the province.”. °> 


- The case-of Hans Nath. v. Ragho Prasad 


- Singh, 59 I.’ A; 188 (4) no doubt went to their 
‘Lordships of tke Judicial Sommittee from 


‘the Agra Province but it has not been 
‘shown that there has. been any decision 
contrary to the Allahabad Decision in’ this 
Province. We åre, therefore, of opinion 


- that since the plaintiff-appellant - has already 


lost her right of pre-emption owing. to the 
gift of October 5, 1936, :no decree can be 
passed in her favour. We, therefore, up- 
hold the preliminary objection and dismiss 
the appeal with costs. _ . 
The respondent has filed a cross-objec- 
tion on the ground that his Pleader’s fee 
was wrongly assessed in the Court below 
on the sum of Rs. 4,600, namely, the sum 
at. which the. plaintiff valued her claim 
for purposes of ‘jurisdiction. . It is-contend- 
rules . of this 
Court as they now stand, the valuation of 
the suit for purposes of jurisdiction should 


336 5 O L J 233; 46 Ind, Cas. 353; A IR 1918 Oudh 


(4) 59 1 A 138; 136 Ind. Cas. 402; AI R1932 PO 


"57; 90`:W N 127; (1932) A Ld 190; Ind. Rul. (1932) 


PO 98; 35 L-W-343; 62 M LJ 544; 55 U L J 276: 54 A 
189 (PO). - . : 

(5) 2LA 441. . 

(6) 42 A 268; 55 Ind. Cas. 71; 18 ALJ 220-2UP L 
R (A) 48; A I R 1920 All. 159. - 

*Page of 59 1, A; [Ed] 
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be Rs. 93,250 that is to say, thirty times 
the land revenue. In view of r. 269-A (1) 
(b) of the Oudh Civil Rules, this contention 
must be accepted. 

We, therefore, allow this cross-objection 
with costs and order that the valuation 
of the suit and of the appeal for pur- 
poses of jurisdiction will be taken as 
Rs. 23,200. 


D Cross-objection allowed. 





PATNA HIGH COURT 

Criminal Revision Petition No. 328 of 1937 
September 1, 1937. 
James anD Manan, JJ. 
BANSROPAN SINGH AND OTHERS— 
PETITIONERS 
VETSUS 
EMPEROR—Oppcsits Party 

Civil Procedure Code (Act V of 1908), s. 136— 
Powers under—Provisions must be strictly observed— 
Warrant sent to Munsif—Arrest tn pursuance of 
such warrant—Hscape--Offence under s. 225-B, Penal 
Code (Act XLV of 1860), tf committed—Penal Code 
(Act XLV of 1860), s. 148—Person disarmed. before 
formation of unlawful assembly—Conviction under 


3. 148, propriety of. . 

When a Court exercises the extraordinary powers 
conferred on it by s. 136, Oivil Procedure Code, the 
-provieions of that secbion must be strictly observed ; 
and the warrant must be endorsed to the District 
Court outside the jurisdiction ofthe issuing Court, 
in. which the warrant is to be executed. Therefore, 
a warrant sent tothe Munsif is defective and where 
a person arrested in pursuance of such warrant 
escapes 


Gode. 4 wen 5 
Where an accused is disarmed by a constable, 


before he forms a member of an unlawful assembly, 
he cannot properly be convicted of an offence under 
s, 148, Penal Code. 

Cr. R. P. from an order of the Sessions 
Judge, Shahabad, dated June 16, 1937. 

Messrs. S. N. Sahay and Harinandan 
Singh, for the Petitioners. 

The Advocate-General, for the Crown. 

James, J.—On August 5, 1936, Gup- 
teswarnath Tewary, a native of Shahabad 
district, who had instituted in the Court 
of the Munsif of Kohima in the Naga 
Alills Civil Suit No. 77 of 1936 for recovery of 
Rs. 3,472 against Bansropan Singh and Ram- 
raj Singh of Dalsagar in Shahabad, obtain- 
ed from the Munsif under O. XXXVII, 
r. 1, a- warrant for the arrest of Bans- 
ropan Singh which was directed to the 
District Judge of Shahabad. On October 
6, - 1936, the plaintiff obtained. a second 
warrant of arrest before judgment against 
Ramraj Singh which the Munsif of Kohima 
endorsed to the Munsif of the Second Court 
at Buxar. Attempts were made to execute 
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he cannot be convicted under s. 225-B, Penal | 
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the warrants without success until the Dis- 
trict Judge of Shahabad asked the Super- 
intendent of Police for the assistanve of 
constabies in executing the warrants. ° 

In the early morning of December 5, 
1936, the Civil Court peon with three 
constabies approached Bansropan Singh's 
house where they found Ramraj Singh. 


The peon informed Ramraj Singh that he 


had a warrant of arrest against him, and 
asked him if he would satisfy the claim, 
whereupon Ramraj Singh attempted . to 
run away, but the peon caught him. 
Ramraj Singh shouted for help; and 
Bansropan Singh- came up with a dagger 
with which he wounded the constable 
Ramanugraba Singh; Police constables 
Ramanugraha Singh and Kuer Singh 
tackled Bansropan Singh whom they cap- 
tured. They then bound his hands with 
Ramanugraha Singh's muretha. Bansropan 


Singh cried out for help, calling out Bis- 


wanath Singh. Biswanath came up with 
a dagger with 
constable Ramkripal Singh. He was fol- 
lowed by about fifteen men armed with 
lathis, one of whom, Rajnath Rai, struck 
the peon Radha Prasad Pande and the 
constable Ramswarath Singh with his 
lathi while the whole body rescued Ramraj 
Singh and Bansropan Singh from custody. 
Bansropan Singh, Biswanath Singh and 
Rajnath Rai with a number of other men: 
who had taken part in the rescue were 
placed on their trial before the Sub-Divi- 


` sional Magistrate of Buxar on. various 


charges. Bansropan Singh and Biswanath 
were charged with having been members 
of an unlawful assembly armed with dag- 
gers; they were chargéd with the offence 
punishable under s. 148, Indian Penal Code, 
and also with causing hurt to the con- 
stables with the daggers, thereby commit- 
ting the offence punishable under s. 324 
of the Code. Rajnath Singh was charged 
with causing hurt to the -peon and the 
constable with his lathi and he and the 
rest of the accused were charged with 
rioting. All the accused were charged with 
resistance to the lawful apprehension of 
Bansropan Singh and Ramraj Singh, and 
with bringing about their escape, thereby 


committing an offence punishable under: 


s.--225-B, Indian Penal Oode. Bansropan 
Singh, Biswanath Singh and Rajnath 
Rai were also charged with the offence 
punishable under s. 393, Indian Penal 
Code. 

The Sub-Divisional Magistrate convicted 
the accused of the offences charged and 


which he wounded the’ 


-—-—— 
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sentenced each of them to six months’ 
rigorous imprisonment under s. 225-B, 
Indian Penal Code. He sentenced Bansropan 
Singh and Biswanath Singh to one year's 
rigorous imprisocoment under s. 148 of the 
Oode; “he also convicted them of the offence 
punishable under s. 324 of the Code, and 
furthér convicted them with Rajnath Rai of 
the offence punishable under s. 353, but 
passed no separate sentences for these 
offences. The rest of the accused were 
sentenced each to six months’ rigorous im- 
Prisonment under s. 147; while Rajnath 
Rai was also convicted of the offence punish- 
able under s 323, but. no separate sentence 
was passed against him. The convicted 
persons appealed to the Sessions Judge of 
Shahabad who dismissed their appeal. 

` Mr. Sri Narayan Sahay argues in tke 
first place that the warrants are illegal in 
form because it does not appear on the 
face of them that the Munsif of Kohima 
had any power under O. XXXVI, rv. 1, 
-to issue the warrants. But as the learned 
Advocate-General points out, the warrants 
recite that Gupteswarnaih Tewari has 
proved tothe satisfaction of tte Court that 
the persons named in the warrants are about 
to abscond in order to avoid service of 
process, so that under O. XXXVIII, r. 1, 
(a) (ii) the Munsif had jurisdiction to 
issue the warrants. Under s. 136, Civil 
Procedure Code, the warrants had to be 
addressed to the District Court and the 
_ warrant against Bansropan Singh was pro- 
perly endorsed to the District Judge of 
Shehabad. The warrant against Ramraj 
Singh, however, was endorsed to the Munsif 
of Buxar; and although it ultimately found 
its way to the District Judge of Shahabad 
who issued it for execution, Mr. Sri Narain 
Sahay argues that the District Judge had 
no power thus to execute a warrant which 
was not properly addressed to him under 
s. 136 of the Code. The learned Advocate- 
General concedes that the warrant against 
Ramraj Singh was thus defective in 
form and he does not defend it as a good 
warrant. : 

It appears to us that when a Court 
exercises the extraordinary powers con- 
ferred on it by s. 136, Civil Procedure 
Code, the provisions of that section must 
be strictly observed; and the warrant must 
be endorsed to the District Court outside 
the jurisdiction of the issuing Oourt, in 
which the warrant is to be executed. The 
warrant against Ramraj Singh was there- 
fore defective and Mr. Sri Narain Sahay 
argues that as that was the warrant which 
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was actually executed which ‘led to the 


rescue, Ramraj Singh cannot be treated ag 
having been in lawful custody and no 
offence was, therefore, committed under 
s. 225-B of the Code by anybody concerned. 
If the matter ended there, the petitioners 
who have been convicted of the offences of 
rescuing or escaping from lawful custody 
and of rioting with the ccmmon object of 
effecting the rescue or escape, would ap- 
parently be entitled to acquittal on those 
charges, although this defect in the form cf 
the warrant was manifestly not known to 
them at the time. = % 

But, as the learned Advyocate-Genera] 
points out, the petitioners have been con- 
victed not merely for the rescue of Ramraj 
Singh but for that of Bansropan Singh 
also- Bansropan Singh was actually under 
arrest for the reason that he had wounded 
a constable, and had committed in the 
presence of the two constables, an offence 
punishable under s. 324, Indian Penal Code 
for which the Police Officers had powers 
to arrest him under cl. 1 of s. 54, Criminal] 
Procedure Oode so that he was in lawful 
custody and the persons rescuing him 
actually committed the offence punishable 
under s. 225 of the Code. If he ig re- 
garded as having been in custody in exe- 
cution - of the warrant iesned under 
O. XXXVII, r. 1, Civil Procedure Code, the 
persons concerned in the rescue were guilty 
of the offence punishable under s. 225-B of 
the Code, since there was no defect in 
the warrant against Bansropan, so that in 
any view of the matter the persons resisting 
the arrest of Bansropan and rescuing him 
from custody were rightly convicted; Ramraj 
Singh merely escaped from the custody cf 
the peon who had arrested himon a warrant 
which was defective. So far as he is con- 
cerned, the finding aud sentences of the 
trial Court must be set aside, and he must 
be acquitted and discharged from his bail, 

Bansropan cannot properly be convicted 
of the offence puuishable under s. 148 of 
the Code when he was disarmed before 
the unlawful assembly was formed. But 
for the rest, he was properly convicted and 
we set aside the finding under s. 148; we 
sentence him to one year's rigorous impri- 
sonment under s. 324 of the Code to run 
concurrently -with the other sentence. For 
tho rest of the petitioners, I find no reason 
to interfere with the findings or sentences 
of the Court below, and I would dismiss 
their application. 

Madan, J.— I agree, 


D. Order accordingly, 
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OUDH CHIEF COURT | 
First Miscelianeous Appeal No. 22 of 1935 
a October 22, 1937 | 
Srivastava, C. J. AND MADELEY, J. 
“0 B. HARI SHANKAR— REORIVER— 
E APPELLANT 
pe fe VETSUS l 
MENDI LAL AND ANOTAER—-RESPONDENTS 
Civil Procedure Code (Act V' of 1908), O. XLI, 
r. 20— Receivers application under s. 53, Provincial 
Insolvency . Act (V of 1920), dismissed—A ppeal— 
Transferee not impleaded as respondent —Applicu- 
tion toimplead him after expiry of limitation for 
appeal—Application, if can be allowed—Appeal, if 


can proceed in his absence. i , 
Where inan appeal by the Receiver of the insol- 


vent, against the dismissal of his application under 
s. 53, Provincial Insolvency Act, application is made 
to implead the transferee, who is a necessary 
party to the appeal, long after the expiry of the 
limitation for the appeal, he cannot be impleaded as 
a respondent under. O. XLI, r. 20, Oivil Procedure 
Code, and where he is not impleaded the appeal can- 
not proceed against the othér respondents. V., P-R, 
V: Chokalingam Chetty v. Seethai Acha (1), followed, 
Muniruddin Kedwai v. Raisulnissa (2) and Kunhan- 
na Rai v. Manakke (3), distinguished. A 
F. M. A. against the order of the -District 
Judge of Unao, dated January 24, 1935. 
Mr. P. N. Chaudhri, for the Appellant. - 
Messrs. Data Prasad Khare and Ram 


Asro, for Respondents Nos. 1 and 2 


_dudgment.—This is an appeal by the 
Receiver in insolvency against an order 
of the learned District Judge of Unao 
dismissing his application under s. 53 of 
the Insolvency Act for cancellation of a 
sale deed executed by the insolvent in 
favour of one Hub Lal. | me 
- A preliminary objection has been raised 
that the appeal is not maintainable. inas- 
much as Hub Lal, who was a necessary party 
was not impleaded until long after the limi- 
tation had expired. Admittedly, the limita- 
tion forthe appeal expired on April 28, 
' 1935. The present appeal was preferred 
on Aprill, 1985, without Hub Lal being 
made a respondent in the appeal. An 
application was, made on December 23, 
1936, to have Hub Lal joined as a respon- 
dent. Thé same Jay an order was passed 
by one of us that Hub Lal may be implead- 
ed as a respondent subject to any objection 
raised by him at the hearing of tLe appeal. 
Reliance bas been placed on the decision of 
their Lordships of the Privy Council in VY. P. 
‘R.V.Chokalingam Chetty v. Seethai A cha 
and others, 55 I A. 7 (1), in support of the 


(1) 55 LA 7; 107 Ind, Cas, 237, A I R 1927 P O 
5:4 OWN 1231; 27L W1; 54 MiLd 88; (1928) 
M WN20; 47 CL J 136; 32 0 W N281;1L T 40 
Rang, 18; 30 Bom. L R220; 26 A LJ 371; CR 291 
(P 0).. . 
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proposition that where one of the holders cf 
a decree has not been joined as arespondent 
toan appeal and the time limited for appeal- 
ing has elapsed, he is not “interested in 
the result of the ‘appeal” within the 
meaning of O. XLI, r. 20, and the aforesaid 
rule, therefore, gives: no jurisdiction to the 
Appellate Court to join-him. This case is on 
all fours with the present case. The same 
rule was applied by one of us in Munir Uddin 
Kedwat v, Musammat Raisulnissa, 9 O.W.N, 
687 (2). The learned Counsel fur the 
appellant has referred us to a decision of 


‘the Madras High Court in Kunhanna Rai v. 
‘Manakke, A. I. R. 1929 Mad. 343 /3) 


In 
this case the above-mentioned decision of 
their Lordships of the Judicial Committee 
was distinguished on the ground that the 
appellant, in that case had left out a per- 
son in the memcrandum of appeal owing. 
to his mistuke due to similarity of names. 
It is not necessary for us to express.any 
opinion as regards the soundness of the 
distinction drawn by the learned Judges 
of the Madras High Court in this case. It 
would be enougb to say that the facts 
of the case were quite different and it is-not 
therefore in point... l 

| We are of opinion that the present case 
must be governed by the decision of their 
Lordships of the Privy Council in V. P. 
R. V.Chokalingam Chetty v. Seethai Acha 
and Others, 55 I. A. 7 (D, referred. to 
above... 

We accordingly allow the preliminary ` 
objection and hold that limitation for the ` 
appeal. having expired long before the 
application was made to implead Hub.-Lal, 
he could not beimpleaded as a respondent 


under O. XLI, r. 20 of the Code of Civil 


Procedure. It is not denied that if the 
name- of Hub Lal is excluded from the 
‘array of respondents, the appeal -cannot 
proceed against the other respondents. 

The result, therefore, is that the appeal 


æ “ 


fails and is dismissed with costs. 


` 


D. -~ Appa À dismissed. 


(2) 90 WN 687; 140 Ind. Cad. 483; 16 RD 490; 
A 1 R 1932 Oudh 288; L R 13 A (0O) 319; Ind. Ral 
(1932) Oudh 401; 8 Luck. 115. 

(3) A IR 1929 Mad, 343; 117 Ind. Cas. 796; 29 L 
W 546; (1929) M W N 374; 56 M LJ 315; Ind: Rul, 
(1999) Mad. 732, . 
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RANGOON HIGH COURT 
Criminal Revision No. 12-B 
of 1937 
; May 14, 1937 


Ba U, J. 
MAUNG PO THAUNG—Apetioant 
versus 
NOOR MOHAM ED—Opposits Party 
Criminal Procedure Code (Act V of 1898), s. 517— 
Disposal of property exhibited in criminal case— 
Person selling or pledging property belonging to 
classes mentioned in ss. 27 to 38, Sale of Goods Act 


| “IIT of 1930)— Property, how should be disposed. 


Section 517, Criminal Procedure Code, invests a 
Magistrate with discretionary power as to the dis- 
posal of exhibits-after the conclusion of a criminal 
case but that discretionary power must be exercised 
judicially and not arbitrarily. If there are no mate- 
rials whatever befora him, the Magistrate must re- 
turn the property tothe person from whom it was 
produced, but ifthere are materials, the Magistrate 
must then exercise his discretionary power 
judicially. Ifthe person disposing ofthe property 
belongs to any of the classes mentioned in ss. 27 to 
30, Sale of Goods Act, inasmuch as he c&n make a 
valid pledge or sale pravided the requirements of 
the provisos are fulfilled, the property should be 
returned not to the owner but tothe pledgee or the 
buyer, as the case maybe, But where he does not 
belong to any of the classes mentioned above, he is not 
entitled to make either a valid pledge or sale; 
and the property must be returned to the owner. 


Or. R. from anorder of the Sessions 
Judge,. Meiktila, dated November 12, 
1936. 7 = 


Mr. E. Maung, for the Applicant. 
Mr. U. L. Das, for the Opposite Party. 


Order.—This is not the first case which 
has ‘come to the notice of this Court 
where a Magistrate shows that he does 
not know how to dispose of exhibits at 
the conclusion of a trial or inquiry before 
him. 
invests a Magistrate with discretionary 
power. as to the disposal of exhibits but 
that discretionary power must be exercised 
judicially and not arbitrarily. If there are 
no materials whatever before him, the 
Magistrate must return the property to the 
person from whom it was produced, but 
if'there are materials, the Magistrate must 
then exercise his discretionary power 
judicially. How to exercise his discretionary 
power judicially is a problem which a 


Magistrate who-has received no training - 


in civil law finds it very difficult to-solve. 
It, is, therefore, desirable that the law 
bearing on the subject should be explained 
rather fully. The facts of this case are 
as follows: 
prosecuted by the respondent, Noor Muham- 
mad, for criminal breach ef trust in respect 
of a fodder cutting machine and chaff- 
cutter in the Court of the Township 
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Section 517, Criminal Procedure Code . 


One Muhammad Khan was. 
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Magistrate of Mahlaing. Noor Muhammad 
entrusted these two machines to Muhammad 
Khan on condition that the latter work 
with them and share the earnings equally 
with him. After working with the machines 
for a few months Muhammad Khan first 
pledged them with one U Thant for Rs. 400 
and then sold them to the applicant U Po 
Thaung for Rs. 600. All these facts were 
found proved by the learned Magistrate 
and Muhammad Khan was convicted and 
sentenced to a short term. of imprisonment 
and fine. The machines were directed to 
be returned not to the owner Noor 
Muhammad, but to the purchaser U Po 
Thaung. In doing so the learned Magis- . 
trate relied on Emperor v. Nga Po Chit 
(1) and Shwe Wav. C. I. Mehta (2). On. 
appeal the learned Sessions Judge confirmed 
the conviction but set aside the order 
relating to the disposal. of the exhibits. 
He held that the law as expounded in 
the aforesaid two cases was no longer good 
law inasmuch as s. 178, Qontract Act, 
had been amended and said that the 
‘machines should be returned to the owner, . 
and not to the pledgee or purchaser. In 
support of his view he relied on P. A. P. Ly 
Chettiar Firm v. Ma Nan (3). The pur- 
chaser U Po Thaung has, therefore, come 
up to this Court on révision. 
From these facts what is clear is that. 
the law relating to the sale or pledge of 
goods made by a person in possession 
thereof has not been properly understood... 
What is applicable to “the present case is 
not s. 178, Contract Act, but s. 27, Sale, 
of Goods Act. Prior ` to 1930° the law’ 
relating to the sale and pledge of goods 
was to be found in ss. 103 and 178, Oon- 
tract Act, respectively. Under s. 108 as 
it stood then, Do person could give a better 
title to the goods which he sold than he 
himself had, except in three cases, namely 
(i) where the sale was made by a person 
who was, by consent of the owner, ‘“‘in- 
possession” of the goods or documents of 
title thereto and where the purchaser 
acted in good faith and under circum- 
stances which did not raise a presumption 
that the person “in possession” of the 
goods or documents of title had no right 
to-sell the goods; (ii) where the sale was 
made by one of several joint owners who 


was with the permission of the co owners 
(1) 1 R199; 74 Ind. Cas. 1050;A IR 1923 Rang, 297; 

94,Or. L J 858; 2 Bur. LJ 241, es P . 
(2) 5 R553; 105 Ind. Oas. 452; AT R 1927 Rang, 322; 

98 Or. L J 932. , , i 
(3) A I R1935' Rang. 205; 157 find, Oas. 184; (1935) 

Or. Oas. 682; 36'Or, L J 1108; 8 R Rang. 84, 
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“in possession” of the goods and where 
‘the purchaser acted in good faith and 
under circumstances which did not raise a 
‘Presumpticn thatthe seller had no right 
to sell them; and (iii) where the sale was 
made by a person who had obtained pos- 
session of the goods under a contract 
voidable at the instance of the other party 


‘but the contract had not been rescinded at ` 


the time of the sale. Unders. 178 as it 
stood then, a valid pledge of goods could be 
made by a person “in possession” thereof 
or documents of title thereto provided that 
the pawnee acted in good faith and under 
circumstances which did not raise a pre- 
sumption that the pawnor was not acting 
improperly and provided further that the 
goods or dccuments of title had not been 
obtained by means‘of an offence or fraud. 
It will be noticed that subject to certain 
provisions a valid sale or pledge of goods 
could be made by a person who was “in 
possession’ of them‘or documents of title 
thereto, In what sense the word “posscs- 
sion” was used was not explained in tle 
Act; consequently seme Courts in India 
constizued the word in its literal sense and 
held that a buyer could acquire a gocd 
title to the goods if he bought them in 
good faith from any person who was in 
possession cf them; while other Courts, 
realizing that to give its Hteral sense to 
the word ‘“‘pcssession” would pave the way 
to fraud qualified it by saying that the 
word “possession” as used in ss., 10° and 178, 
Contract Act, meant “juridical possession”, 
that is, such porséssion as is similar to the 
possession of a factor or agent who is 
clothed with authority to sell or pledge or 
buy gcods in the ordinary course of business. 
As the latter view was more weighty and 
preponderant, the Legislature gave effect 
to it when it amended the Contract Act 
and enacted the Sale of Goods Act in 
1930. The law relating to the pledge of 
goods has now been spread overss. 178 and 
178-A, Contract Act, and s, 30, Sale of 
Goods Act: Under these sections a valid 
pledge -of goods can be made by four 
classes of persons, though they are not 
owners, namely (a) a mercantile agent in 
possession of goods or documents of title 
thereto with the ccnsent of the owner 
provided that the pawnee acts in, good 
faith and has not at the time of the pledge 
notice that the pawnor has not authority 


to’ pledge; (b) a person who has obtained ` 


possession of the goods which he pledges 
under a voidable contract provided’ the 
contract has not been rescinded at. the 
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time of the pledge and the pawnee acts 
in good faith and without notice of the 
pawnor’s defect of the title, (e) a seller 
remaining in possession of the goods after 
the sale provided the pawnee acts in good 
faith and without notice of the previous 
sale, and (d) a buyer who obtains posses“ 
sion of the goods with the consent of the 
seller provided the. pawnee acts in good 
faith and without notice of any lien or 
other right of the original seller in respect 
of the goods pledged. 


- The law as regards gale is spread over 
` 88. 27 to 30, Sale of Goods Act. 


The funda- 
mental principle of law is that no seller 
of goods can give a better title thereto 
to the buyer than he himself has: in other 
words, nO buyer-acquires a good and valid 
title to the goods if he buys them from a 
person who is not the owner of them 
except from the following five classes of 
persons, namely (7) a mercantile agent 
provided he (buyer) acts in good faith and 
has not at the time of the contract of sale 
notice that the seller has not authority to 
sell; (iż) a person who has obtained posses- 
sicn of the goods under a voidable contract 
provided the contract has not been rescind- 
ed at-the time of the sale and he buyer) 
acis in gocd faith and without notice of 
the seller's defect of the title: (iii) one of 
several joint owners who is in possession 
of the gocds with the consent of the co- 
owners provided he (buyer) acts in good 
faith and has not at the time ot the 
contract of sale notice that the seller has 
not authority to sell; (tv) a person who, 
after having sold the goods, remains in 
possession thereof or documents cf title 
thereto provided he (buyer) acts in good 
faith and without notice of the previous 
sale; and (v) a person who, after having 
bought or agreed to buy goods, obtains 
possession thereof with the consent of the 
seller provided he (buyer) acts in good 
faith and without notice of any lien or 
other right of the original seller. ` 

-It will be noticed that out of these five 
classes four are the same as those who 
can make a valid pledge, namely, (1)'a 
mercantile agent, 7. e an agent clothed 
with authority to sell or pledge or buy 
goods in the ordinary course of business: 
(2) a person who has obtained possession 
of goods under avoidable contract; (3) a 
seller remaining in possession of the goods 
after the sale; and (4) a buyer who-has 
obtained possession of the goods with the 
consent of the seller. Any person belong- 
ing to any of these classes can make a 
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valid pledge or sale provided'the require- 
ments of the provisos are fulfilled, and 
. in that case the property should be returned 
_ net to the owner but to the pledgee or 
. the buyer, as the case may be. What is 
meant by ‘good faith’ as used in the 
aforesaid section is explained: Emperor v. 
Nga Po Chit (1). In the present case 
` Mahammad Khan did not belong to any 
- of the classes mentioned above. He was 
merely a bailee and so he could not make 
either a valid pledge or sale: consequently 
the property must be returned to the 
owner. As the property has now been 
directed to be returned to the owner by 
the learned Sessions Judge, this applica- 
tion fails. It is dismissed. 

` D. Application dismissed. 





BOMBAY HIGH COURT i 
Criminal Revision Application No, 28 of 1937 
March 30, 1937 
BrooMFIELD AND N. J. WADIA, JJ. 
ZINABHAI BHIMBHAI—A peticant 
VETSLS 


BAI MANI—Opponent.- 

Criminal Procedure Code (Act V of 1898), s. 489-—~ 
Wife insane—Her brother appointed manager under 
3. 71, Lunacy Act (IV of 1912), to collect mainten- 
ance payable to her by husband—Husbana's applica- 
tion for reduction of maintenance amount—Brother, 
if can represent the wife. 

In the case of an application under s. 489, Orimi- 
nal Procedure Code, for reduction of amount of 
maintenance jn accordance with the maxim audi 
alteram partem, the Court may properly require that 
the point of view ofthe wife or child, asthe case 
may be, should be properly placed before it. But 
the Court is not fettered by any technical rules as 
to representation or as to the kind of evidence which 
it may accept as sufficient. There is no need for 
the appointment of a guardian ad litem. ` 

Where due to the insanity of the wife, her brother 
was appointed under's, 71, Lunacy Act, to manage her 
estate mainly for the purpose of collecting the amount 
of maintenance made payable by the husband, he is ob- 
viously the proper personto state the case for the wife 
inan application by her husband under s. 489, Crimi- 
nal Procedure Code, for reduction of the amount of 
maintenance, There is nothing in the Code which pre- 

vents the Magistrate from taking his evidence. Nor 
. ie there anything in the Code which requires that 
any additional or different evidence should be pro- 
duced or thatthe wife should be otherwise represent- 
el. Appichi Goundan yv. Kuthujammal (1), distin- 
guished. a 
. C. RK. App. against an order of the First 
Class Magistrate, Bulsar. 
- Mr. R. G. Naik, for the Applicant. 
= Mr. U. L. Shah, for the Opponent. 
Broomfield, J.—This ‘is an application 
for revision of an order by the First Class 
Magistrate, Bulsar, rejecting -the peti- 
tioner’s application under s. 489, Criminal 
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Procedure Oode, for an alteration of. the 
amount of maintenance which the peti- 
tioner has been ordered to pay to his wife, 
The original order for payment of main- 
tenance of Rs. 19 a month to the petitioner's 
wife, Bai Mani, was made in January 1925, 
The allowance was duly paid for ten years, 
Thereafter the petitioner's circumstances 
changed, as he alleges, and he applied 
under gs. 489 for a reduction of the amount 
of maintenance. At that time it was found 
that Bai Mani was of unsound mind. The 
proceedings were kept pending while an 
inquiry was made into the state of her 
mind. Ultimately her brother made an 
application to the District Judge under the 
Lunacy. Act and was appointed manager of 
her estate unders. 71 of that Act. The 
application made by him shows that his 
object in applying was inter alia to enable 
him to recover the amount of maintenance 
payable to Bai Mani under the Magistrate's 
order. After the , appointment of the 
manager for Bai Mani’s estate, the peti- 
tioner renewed bis application under s. 489, 
He described it as an application against 
Bai Mani represented by her guardian. 
The Magistrate took the view that as these 
proceedings under Chap. XXXVI, Crimi- 
nal Procedure Code are criminal proceed- 
ings or proceedings ofa criminal nature, 
the Court has no power to appoint a 
guardian ad litem and a guardian or 
manager appointed under s. 71, Lunacy 
Act, is not entitled’ to speak on the lunatic 
wife’s behalf. He accordingly held that 
he had no alternative but to reject the 
application. The learned Magistrate's 
decision has been supported before ug on 
the following grounds. Itis conceded that 
proceedings under Ohap. XXXVI are not 
strictly speaking criminal. Nevertheless, 
the procedure is as laid down in the Crimi- 
nal Procedure Code and not as laid down in 
the Civil Procedure Code and there is no 
provision for hearing any party by his or 
her guardian. If it were a civil - proceeding 
under O. XXXII, r. 3, the Court would 
have to appoint a guardian ad litem in 
spite of the fact that a guardian or manager 
may have been appointed for a lunatic 
party under the Lunacy Act. But under 
the Criminal Procedure Code there is no 
provision; for appointing a guardian ad 
litem. l 

Reliance has been placed upon Appichi 
Goundan V. Kuthujammal (1). Thal wasa 

(1) 48 M 388; 86 Ind. Cas. 77; A I R1925 Mad. 440; 
26 Or. L J 701; 48 M L J 187; (1925) M WN 65;21 L 
W 180, l l 
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case. where an application for maintenance 
had been made against, a husband under 
s.°-488 and the husband was found-to be 
ofsunsound mind. ‘lhe Court held that by 
analogy the provisions of Chap. XXXIV, 
®riminal Procedure Code, in particular 
B: 464, ought to be applied and ‘the pro- 
ceedings stayed indefinitely until such time 
as the lunatic husband was capable of 
understanding the proceedings. But, in our 
opinion, an application under s. 488 for 
maintenance against’ a husband or father 
stands on a different footing altogether 
from an application under s. 489 by the 
person who has been-ordered to pay main- 
tenance. Clause (6) of s. 488 provides that 
all: evidence shall be taken in the pre- 
sence. of the husband or father, as the case 
may be, or -when his personal attendance 
i& dispensed- with in the presence of his 
Pleader. As pointed out in Appichi 
Goundan v. Kuthujummal (1), the result 
of proceedings under the Chapter may 
possibly be that an order of imprisonmcut 
may be made against a person disobeyil g 
the order. It is easy to understand, there- 
fore, that where the husband or father 
becomes incapable of understanding the 
proceedings, there may be no alternative 
but- to stay- those proceedings until he 
recovers: his sanity., But the same con- 
siderations donot apply- where it is the 
person in whose favour an order has been 
made who becomes insane. It is nowhere 
provided that the person claiming: to be 
entitled to maintenance should necessarily 
be heard in-person. There is no provisiou 
in s. 489 requiring the issue of a notice to 
the wife or child. Unders. 488 it may be 
ordered that the maintenance should be 
paid to such person as the Magiatrate from 
time to time directs. Section 490° provides 
that a copy of the order of maintenance 
shall be given without payment to the per- 
son in whose favour itis made, or to his 
guardian, if any, or tu the person to whom 
the allowance is io be paid. These may be 
said to be indications that the guardian of- 
& minor child or of a lunatic wife for in- 
stance may be recognized as in a sense 
. & party to the proceedings under this 
Chapter. 

"No doubt in accordance with the maxim: 
audi alteram partem, the Court may pro" 
perly- require that the point of view of the. 
wife or child, as the case may be, should: 
be properly placed before it in the case of an. 
application under s. 489 for reduction of the 
amount:of maintenance. But.the Court is not 
fettered’ by any technical rules as to -repre- 
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sentation or as to the kind of evidence 
which it may accept as sufficient. There 
is no need for the appointment of a 


. guardian ad litem. Section 75 of Act IV 
.of 1912 provides that every manager of the 


estate of a lunatic may collect and pay all 
just claims, debts and liabilities due to or 
by the estate of the lunatic. As I have 
said, the application was made by the 
wife’s brother to the District Court mainly 
for the purpose of collecting the amount 
of maintenance made payable by the hus- 
band. Under the circumstances the manager 
appointed by the District Judge is obvious- 
ly the proper person to state the case for 
the wife. There is nothing in tke ‘Code 
which prevents the Magistrate from taking 
his evidence. Nor is there anything in 
the Code which requires that any additional 
or diferent evidence should be produced or 
that the wife should be otherwise repre- 
sented. We think the Magistrate took 
too narrow a view of his powérs under, 
Chap. XXXVI in holding that he could not 
proceed with this application. We, there- 
fore,. make the Rule absolute, set aside the 
order rejecting the application and direct 
that it be proceeded with according to law. 
D. l Rule made. absolute: - 


SIND JUDICIAL COMMISSIONER'S- 
COURT 


Preliminary Objection in Suit No. 148 
of 1936 
April 29; 1937 ` 
Meuta, A.J: ©. 
/JHIMANMAL TEJANMAL~— PLAINTIFF 
l VETSUS, 
HARIRAM LOK-UMAL AND OTHERS 


— DEFENDANTS 

Court Fees Act (VII of 1870), s. 7 (Gv) (6), Seh. IT, 
Art. 17 (iii)—Consequential relief—Meaning explatn- 
ed-—Suit by decree-holder for declaration of. his rights 
to pursue attached property —- Injunction to restratn 
defendants from objecting to attachment and sale— 
Suit held merely one for declaration-—Court-fees 
payable are under Sch. II, Art, 17 (iil). 

Consequential relief means a substantial and im- 
mediate remedy in accordance with the title which’ 
the Court has been asked to declare. It does not’ 
mean any reljef asked for along with the prayer for a. 
declaration. The question whether the plaintiff must‘ 
ask for a consequential relief in a suit for declaration: 
depends upon the circumstances of each particular 
case. In deciding what the proper court-fee payable- 
should be, the Court must have regard.to the sub- 
stance of the thing and not to the mere form in which 
the relief has been prayed for. 

In a suit for a declaration and injunction, the 
Courts must ses whether the injunction is a necessary:. 
and -consequential relief which the plaintiff must pray: 
for and get in this suit ; or whether it is a meaning, 
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‘less surplusage, in order to determine whether court- 
fees under s. 7 (iv) (c) or under Sch. II, Art. 17 (zz), 
Court Fees Act, are payable. Where what the plain- 
tiff wants is merely a declaration under O. XXI, r. 63, 
‘Oivil Procedure Code, of his right to pursuethe at- 
tached property for the purpose of satisfying his 
‘decree, and ancillary to that declaration is the relief 
‘to have it declared that the sele-deed and the will 
.put forward by the defendants are void, then the 
plaintiff merely wants the objections to the attach- 
ment removed by this suit. Where he also asks for 
an, injunction restraining the defendantsfrom oppos- 
ing the attachment and sale of the said.property in 
. execution of his decree, thie additional prayer isa 
meresurplusage. Itis not at all necessary for the 
‘plaintiff in this suit to ask for such an ‘injunction. 
Ifthe plaintiff getsthe declarations he wants ‘in this 
suit, he can go to the executing Court and pursue the 
property for the satisfaction ofthis decree on the 
strengih of the declaration obtained. The plaintiff 
need not and cannot have an injunction restraining 
the defendants from opposing his attachment; 
‘because ifthe defendants can oppose the attachment 
on any grounds other than those removed by the 
declarations in this suit, the defendants will be at 
perfect liberty to do so. 

[Case-law discussed. | 
Mr. Kewalram Jethanand, for the Plaint- 
iff, 

Messrs. Pahlajsing D. Advani and Sri- 

kishindas H. Lulla, for the Defendants 


Nos. 1 and 3 (respectively). - 


Judgment.—The preliminary issue to 
be decided in this suit is waether the 
plaint has been stamped adequately. The 
facts necessary for the purpose of deter- 
mining this preliminary issue are briefly as 
fo'lows: The plaintiff Khimanmal Tejan- 
mal has obtained a decree against defend- 
ant No. 2, Lokumal Panjumal. In execution, 
a certain immovable property was attached 
and ordered to be sold. Before the sale 
could take place, defendant No. 1, Hariram 
Lokumal. son of defendant No. 2, filed an 
application under O. XXI, r. 58, Civil Pro- 
cedure Uode, praying that the attachment 
may be raised because the prop2rty be- 
longed to him. The version urged by de- 
fendant No. 1 in the execution proceedings 
was that his father, defendant No. 2, had 
sold the property to one Narbheram Morarji 
and that Narbheram by a will had gift- 
ed it to defendant No. 1. The exe- 
cutors of Narbheram's will were made 
parties in the proceedings for raising the 
attachment. “These executors are also made 
parties in this suit; they are defendants 
Nos. 3 (a), (b) and (c). The learned Judge 
(Rupchand, A. J. O.) passed an order dated 
July 10, 1935, raising the attachment. He 
has said that there are certain suspicious 
circumstances in this case ; but that.as the 
judgment-debtor was notin possession of 
the property under attachment on his own 
account atthe date of the attachment, the 
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Court had to raise the attachment and refer 
the decree-holder to ‘a regular suit where 
the question of title-can be litigated more 
satisfactorily. Hence the present suit in 
which the prayer clause reads thus: “Plaint- 
iff prays judgment as follows (a) for a dec- 
laration that the transfer by sale of the 
suit property by defendant No. 2 to Narbhe: 
ram Morarji:is void and inoperative; (b) 
for a declaration that the will of Narbhe- 
ram is void, orin the alternative that the 
bequest to defendant No. 1 of the suit pro- 
periy is inoperative ; (c) for an injunction 
restraining the defendants from opposing 
the attachment and sale of the said pro- 
perty in execution of the plaintiff's decree 
in Suit No. 350 of 1928 ; and (d) costs.” 

It is contended on behalf of the defend- 
ants that after the decision of the Full 
Bench of this Court on a reference from 
a Divisional Bench in First Appeal No. 53 
of 1932 Lakhomal Deepehand v. Deepchand 
Tolaram, 171 Ind. Cas. 420 (1), itis not open 
to the plaintiff ina suit for a declaration 
and injunction,to put any arbitrary value 
upon the injunction sought and pay court- 
fee on such value; and that as the present 
suit is a suit for a declaration and an in- 
junction, the Court should insist on pay: 
ment of ad valorem court-fee according to 
the value of the property in respect of 
which the injunction is sought. There is no 
doubtthat the Full Bench decision to which, 
I was myself a party as one of the Judges 
constituting the Bench, lays down that a 
suit for a declaration and an injunction 
is a suit for consequential relief; that 
cis. (c) and (d) of sub-s. (tv) of s. 7, Court 
Fees Act, must be read with O. VIL r. 1l, 
Civil Procedure Code ; and that the Court 
has the jurisdiction to revise the valuation 
in such a plaint. The points to be deter- 
mined for the purpose of deciding the issue 
with regard to court-fees are: (a) whether 
the present suit is for a consequential re- 
lief; and (b) if so, what should the valuation 
thereof be. 

Now, consequential relief means a sub- 
stantial and immediate remedy in accord- 
ance with the title which the Court has been 
asked to declare. It does not mean any 
relief asked for along with the prayer 
for a declaration. The Privy Coun- 
cil has, Rachappa Subrao v. Shidappa 


Venkatrao (2), proceeded upon the assum- 
(1) 171 Ind. Cas, 420; AI R 1937 Sind 241; 10 R S 


106. - 

12) 24 O W N 33; 50 Ind. Oas. 280; AIR 1918 PO 
188: 46 I A 24; 43 B.507; 17 A LJ 418; 93 ML T 298; 
36 M L J 437; 290 LJ 452; 21 Bom. L R 483; 10 L W 
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tion that where a declaration will suffice, 
a futile and demurrable claim for injunction 
may be excluded. ‘There are quite a num- 
ber of decisions of the various High Courts, 
some of which might profitably be referred 
to at this stage. It has been held by the 
Calcutta High Court in Umarannessa Bibi 
v. Jumirannessa Bibi (3), thatthe question 
whether the plaintiff must ask fora conse- 
quential relief in a suit for declaration de- 
pends upon the circumstances of each par- 
ticular case. In Dayachand Nemchand v. 
Hemchand Dharamchand (4), there isa 
Full Bench decision to the effect that the 
Court Fees Act being a fiscal enactment, it 
isthe duty of the Coarts to treat a suit 
brought to set aside or torestore an attach- 
ment upon a house not ag a suit to obtain a 
declaratory decree or order where consequen- 
tial relief is prayed, but as a suit to obtain or 
set aside a summary decision or order—that 
being more favourable to the suitor.. In 
Vithal Krishna v, Balkrishna Janardhan 
(5), which is algo a Full Bench decision, it 
‘was held that where, on’ the removal of an 
attachment at the instance of a third party, 
the judgment-creditor brought a suit to 
establish the right of his judgment-debtor 


to the property from which the attachment > 


had been removed, and to get the summary 
order to. remove the attachment set aside, 
the proper stamp on a plaint of that kind 
was. Rs. 10. 
| In: Phul Kumari v. Ghanshyam Misra (6), 
the plaintiff was in possession of immov- 
able property which she had purchased 
from defendant No. 2 against whom de- 
fendant No. 1 had obtained a decree in exe- 
cution of which the plaintiff's property was 
attached. Her claim in the execution pre- 
ceedings was rejected. She had to file a 
suit for a declaration of a right to the 
property, and for an injunction to restrain 
‘defendant No. 1 from executing his decree 
against it. It was held that the suit was 
one for which the proper court-fee was that 
prescribed by sub-s. (1) of Art. 17 of Sch. II, 
Court Fees Act VII of 1870, namely, Rs. 10, 
as for “a suit to alter or set aside a sum- 
mary decision or order of a Civil Court not 
established by Letters Patent.” Their 
Lord ships point out that for the right deter- 
mination of the question of court-fees, it 
is necessary to ascertain the real object 


and nature of the suit. In Ram Dayal y. 
965 370 L d 499; 76 Ind. Cas, 448; A I R 1923 Cal. 


2 

_ (4)4 B 515. 

` (5) 10 B 610. 

(6) 35 0.209; 35I1A22;12 OWN 169; 7 OL J 36 
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Baldeo Prasad (7), it was decided . that- 
a suit by a decree-holder for a declaration. 


- to the effect that the deed of gift and the. 


sale-deed executed respectively by: ehis- 
judgment-debtor and, his judgment-debtor's: 
wife were fictitious and void, and that 
the property covered by the two deeds was 
capable -of being attached and sold in exe-. 
cution of his decree, was a purely decla- 
ratory suit without consequential relief, and _ 
consequently no ad valorem duty could he- 


charged. In Arumugha Mudaliar v. Vens. 


katachala Pillat (8), there is a decision fol- 
lowing the Privy Council ruling in Phut: 
Kumari v. Ghanshyam Misra (6), that in. 
spite of unnecessary prayers the substance . 
of the suit should be looked at to deter- 
mine the court-fee payable. 

The recent decision in M aung Tun Thein. 
v. Maung Sin (3); is to the effect that when _ 
a suitis brought under the provisions of 
O. XXI, r. 63, Civil Procedure Code, by an 
attaching creditor to establish his right to. 
attach and bring to sale certain property ` 
and in order that he may succeed, it is- 
necessary to avoid a transfer of the property _ 
on the ground that the transfer has been 
made with intent to defeat or delay the, 
creditors of the trasferor, the suit is for a- 
pure declaration cf the title under O. XXL: 
r. 63, and the proper court-fee payable is. 
Rs. 10. Coming now to the suit with which . 
we are concerned, what the plaintiff wants. 
is merely a declaration of his Tight to pur-.: 
sue the attacked property for the purpose : 
of satisfying his decree. Ancillary to that 
declaration is the relief to haveit declared 
that the sale deed and the will put forward . 
by the defendants are void. Thus then. 


the plaintiff merely wants the objections ` | 


to the attachment removed by this suit.- 


No doubt he also asks for an injunction , : 


restraining the defendants from opposing... 


the attachment and sale of the said prop: . 
That, how-. , 


erty in execution of his decree. 
ever, is a mere surplusage. It is not aball- 
necessary for the plaintiffin this suit to- 
ask for such an injunction, and Mr. Kewal-.. 
ram frankly admits that he will not mind- 
at allif merély the declarations prayed for — 
are given. It must be remembered that 
prior to the recent Full Bench decision of. 


this Oourt referred to above, Advocates were p 


in the habit of loosly asking for ae 


(7) A IR 1931 Oudh 72; 130 Ind. Cas, 344;80 WN’. 
124; Ind. Rul. (1931) Oudh 152. 
.8) AIR 1933 Mad. 439; 144 Ind. Cas, 243; 56 M 
716; 64 M L J 568; 37 L W 532; (1933) M W N 402; Ind:- 
Rul. (1933) Mad. 398. 


(AIR nn oe 332; 153 Ind. Cas, 942; wR. 5 


670; 7 R Rang. 23 
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even though unnecessary. Ordinarily the 
plaintiff's arbitrary valuation was not revis- 
ed by the Court ina suit fur declaration 
and*injunction. I dare say those responsi- 
ble for drafting plaints will be more care- 
ful hereafter. According to the test laid 
down by the Privy Council, whatI have to 
see is whether the injunction is a necessary 
and consequential relief which the plaint- 
iff must pray for and getin this suit; or 
whether it is a meaningless surplusage. If 
the plaintiff gets the declarations he wants 
in this suit, he can go to the executing 
Court and persue the property for the 
satisfaction of his decree on the strength 
of the declarations obtained. The plaintiff 
need not and cannot have an injunction 
restraining the defendants from opposing 
his attachment ; because if the defendants 
can oppose the attachment on any grounds 
other than those removed by the declara- 
tions in'this suit, the defendants will be at 
perfect liberty to do so. 

Mr. Lulla contends that in the present 
suit the plaintiff asks for a declaration 
that a certain will and a certain deed of 
sale are void, which tantamounts to a prayer 
for cancellation of these documents; and 
relying on a ruling of the Punjab Chief 
Court in Hukum Singh v. Gyan Devi, 
36 Ind. Cas. 95 (10), he mains 
tains that a suit for cancellation cf 
a will falis unders.7 (iv), cl. (©, Court 
Fees Act. In Kattiya Pilloi v. Ramaswami 
Pillai (11). It has, however, been held 
thatin deciding whatthe proper court-fee 
payable should be, the Court must have 
regard to the substance of the thing and 
not to the mere formin which the relief 
has been prayed for, With respect I en- 
tirely concur in this view. The plaintiff in 
that Madras suit alleged that the will put 
forward by the defendant was a forgery 
and prayed inthe plaint (¢) thatthe will 
may be declared to be forgery, (iz) that it 
may be cancelled, and (iii) that the order 
of the Sub-Registrar, registering the will 
may also be cancelled ; it was held that 
the court-fee payable was not according to 
s. 7 (iv), cl. (c) but according to Sch. II. 
Art. 17-A (1) because the suit must be 
treated as one for declaration without a 
consequential relief. The cancellation pray- 
ed for was an obligatory part of the duty 
of the Court. The plaintiff need not have 


prayed for it. A similar view has been 
(10) 36 Ind. Cas. 95; A IR 1916 Lah. 21; 87 PR 
1916; 31 P L R 1917; 127 P W R 1916. 
(11) A I R 1929 Mad. 396; 119 Ind. Qas, 35; 56 M 
LJ 394: (1929) M W N 286; 29 L W 584: Ind. Rul. 
(1929) Mad, 867, 
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taken in Dasari Nagabhushanam v. Kunam- 
neni Venkatappayya (12). 1, therefore, de- 
cide the issue in favour of the plaintiff and 
hold that the plaint is sufficiently stamped. 
D. Order accordingly. 
(12) A IR 1935 Mad. 203: 155 Ind. Cas. 918; (1935) 


MW N42; 41 LW 90; 68 M LJ 95; 58 M 418; 7 RM 





ALLAHABAD HIGH COURT 
Execution Second Civil Appeal No. 613 
-i of 1935 
April 9, 1937 
SULAIMAN, C. J. AND BENNET, J. 
BASORE SINGH—JUDGMENT-DEBTOR— 
APPELLANT ` 


versus 
SANT KUMAR —DEoRER-HOLDER— 


RESPONDENT 

Civil Procedure Code (Act V of 1908), ss. 51, 68, 72, 
0O. XXI; Sch. [TI—Execution of money decrees—Lease 
of attached land—Powers of Civii Court—Mode of 
granting leases, 

The Civil Procedure Code does notmake any pro- 
vision for granting of a lease in s. 51 in which the 
procedure in execution of money decrees is laid down. 
One method is by attachment and sale or by sale 


‘without attachment of any property. There is no 


relief of lease prescribed, but in sub-s. (e) it is stated 
“in any other manner ag the natureof the relief 
granted may require” and the section states “subject 
to such conditions and limitations as may be pres- - 
cribed.” Leases are granted under conditions pres- 
cribed in ss. 68 and 72 and the Third Schedule. There 
is nothing in O. XXI which authorizes execution by 
leases. On thecontrary the order deals with attach- 
ment and sale. If it had been intended that there 
should be the granting of lease by the Civil Court in 
execution of a simple money decree, the Code would 
have made a provision fur the manner in which the 
Court should select the lessee and carry out the pro- 
cedure, but the Code is entirely silent on any such 
procedure. The Civil Court has no general right to 
grant a remedy in execution of money decrees by 
itself giving a lease. The Court can proceed in ac- 
cordance with s. 72, Civil Procedure Code, which lays 
down thatinan area whereno declaration under 
s 68 isin forceand the property attached consists 
of land ora share in land, a temporary alienation 
may be made by the Collector if authorised by the 
Court. Other provisions in regard to leases are con- 
tained inthe Third Schedule by which a lease may 
be granted by the Collector in the case of a decree in 
a Oivil Court for the payment of money where the cise 
comes under s. 68 and there is a Notification of the 
Local Government and the Third Schedule is applied 


by s. 69. 
"ix. S. O. A. from the decision of the Dis- 
trict Judge, Jhansi, dated February 16, 
1935. 

Mr. A. P. Dube, for the Appellant. 

Mr. G. S. Pathak, for the Respondent. 

Judgment.—This is a second appeal by 
the judgment-debtor under the following 
circumstances: The opposite party then 
represented by Seth Chandra Bhan had 
a simple money decree against the appel- 
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lant Bagore Singh and an application was 
made in 1933 tothe Court of the Munsif 
of Lalitpur in Jhansi District in Bundel- 
khand setting out that the judgment-debtor 
was an agriculturist and a Thakur by caste 


and, therefore, the shares indicated above ` 


could not be sold in execution of the decree 
and the application was for the shares 
to be leased to the decree-holder for a 
reasonable time. No objection was taken 
that the Court could not lease the shares 
or anything of that nature, but the objection 
_taken was that the judgment debtor had 
been declared an insolvent on March 23, 
1934, and that the property, therefore, had 
passed to the Receiver and that execution 
could not be taken out against it. On 
April 14, 1934, the Munsif passed an order 
setting out that in view of the provisions 
of the Bundelkhand Land Alienation Act, 
the property did not vest in the Official 
Receiver and, therefore, “I propose to 
grant a lease for 20 years in full satisfaction 
of the decrees’. An appeal was taken 
against this order andthe question argued 
on first appeal in the Court of the District 


Judge was that in regard to the insolvency, 


the District Judge held that the pro- 
perty did not vest in the Receiver and 
_ 8. 28, sub-s, (2}, Provincial Insolvency Act, 
would not apply. This was his opinion as 

to what was the legal result in the case, 
but he also pointed out that if the property 
did vest in the Receiver, then the appel- 
lant had no locus standi to appeal. In 
second appeal the plea of insolvency has 
been entered but was not pressed, as it is 
elear'that the Bundelkhand Land Alienation 
Act, s. 3, prevents a transfer of the propery 
and, -therefore, the property would not vest 
in the -Official Receiver under s. 28, Pro- 
vincial Insolvency Act. Argument in the 
second appeal has been confined to ground 
No. 2 which sets out : 

“Because the Munsif has no jurisdiction in law to 
give a patta of- the land-ofthe appellant for 20 or 


16 or any number of years or at all the whole proceed- 
ing is voidand of no effect,” 


Now we find from the record that this 
ground has been taken undera misappre- 
hension. There is no lease granted by the 
Munsif or order for a lease. All that he 
stated inthe order under second zsppeal 
was that he proposed to granta lease for 
20 years, Now the order of the District 
Judge in appeal was passed on February 
16, 1935. After that order the case again 
came before the Munsif and on April 9, 
1935, he passed an order that the case was 
referred to the Collector for the purpose of 
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the lease. The Munsif, therefore, intended | 
to proceed in accordance with s. 72, Civil 
Procedure Code, which lays down that in an 
area where no declaration under s. zis 


‘in force and the property attached consists 


of land ora share in land, a temporary 
alienation may be made by the Collector if 
authorized by the Court. 

Considerable argument was made as re- 
gards the meaning of this section but we 
consider that the section is perfectly clear 
and that the Court can authorize the Collec- 
tor to granta lease and that this was the 
procedure which the Munsif intended to 
follow. Other provisions in regard to leases 
are contained in the Third Schedule by 
which a lease may be granted by the Collec- 
tor in the case of a decree in a Civil Court 
for the payment of money where the case 
comes unders. 68 and there is a Notification 
of the Local Government and the Third 
A more 
general question has been argued in this 
case which really does not arise and that 
question was formulated by learned a 
that a 


remedy in execution by itself givinga lease. 
The Oode does not make any provision for 
such aprocedure and in s. 51 the procedure 
in execution is laid down. One method (b) 
is by attachment and sale or by sale with- 
out attachment of any property. There is 
no relief of lease prescribed but. in subss. 
(e)itis stated “in anyother manner as the 
nature of the relief granted may require” 
and the section states. “subject to such 
conditions and limitations as may be pre- 
scribed.” Leases are granted under con- 
ditions prescribed in ss. 68 and 72 and 
the Third Schedule. There is nothing in 
QO. XXI, which authorizes execution by 
leases. On the contrary tbe order deals 
with attachment and sale. Rule 30 lays 
down that every.decree for payment of, 
money may be executed by arrest of the 
judgment-debtor or by attachment and 
sale of his property or by both. Then follow 
a number of provisions to the effect that the 
sale should be conducted in a public man- 
ner after a proclamation. and the ‘fixation 
of a date and by a public officer, the amin, 
and various opportunities for objections pro- 
vided for both before and after the sale and 
the sale must be to the highest bidder and 
the Court subsequently ratifies the proceed- 
ing of the sale. Nowifit had been intend- 
ed that there should be the granting of lease 
by the Civil Courtin execution of a simple 
money decree, it is clear that-the Code 
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would have made a provision for the manner 
in which the Court should select the lessee 
and carry out the procedure, but the Code 
is entirely silent on any such procedure. 

There are numerous practical difficulties 
which would arise ifa Gourt adopted the 
unusual course of granting: a lease itself. 
‘Where the Court sells property, the sale is 
conducted by an amin and the Court con- 
firms the sale and the matter is final and the 
Qourt has no further procedure. On the 
other hand if a Court were to grant a lease 
for a long period of years, asin the present 
case 20 years, then the question would arise 
of some control over the lessee during this 
period to see that the lessee made regular 
payments of rent into Court and the Court 
would aleo have to arrange for the payment 
of the land revenue. The officer who heard 
the case would be transferred in a few 
years and his successors would have no 
personal knowledge of the matter. On the 
other hand, if the Court authorizes the 
Collector or some other officer such as a 
Receiver to grant a lease, the Collector in 
the one case and the Receiver in the other is 
responsible for the collection of rent and for 
the payment of Jand revenue and a control 
can be exercised by the Court where neces- 
sary. These are practical difficulties which 
doubtless led the Legislature to avoid intro- 
ducing any such procedure as the granting 
of leases by a Civil Court into the Code of 
Civil Procedure, 

Learned Counsel for the respondent relied 
on a Ful] Bench ruling of the Lahore High 
Oourt reported in Datar Kuar v. Ram 
Rattan (1), and this ruling has been referred 
to briefly by a Bench of this Court in 
Majhli Dullaya v. Munna Lal(2). Weare 
of opinion that this question does not arise 
in the present case as the Munsif intended 
apparently to act under the provisions of 
s. 72, Civil Procedure Oode. Accordingly 
we donot consider it necessary to come to 
any decision on this argument but if the 
case again arises in this Court, it will be 
necessary to examine the matter further. 
For these reasons we dismiss this execution 
second appeal with costs. 


D. Appeal dismissed. + 
(1) 1 Lah. 192; A I R 1920 Lah, 456; 58 Ind. Oas. 603; 
2 Lah. L J 333 (F B). 
. (2) (1932) A L J 562; 140 Ind Oae. 222; AIR 1932 
All. 571; Ind. Rul. (1932) Al. 636. 
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MADRAS HIGH COURT 
Criminal Revision Case No, 916 and 
Petition No. 828 of 1934 
‘March 25, 1937 
Kine, J. 
MOHIDEEN -BI—PETITIONER 
versus 
BASHU SABIB— RESPONDENT 


Muhammadan Law—Maintenance—Wife forsaking 


‘husband, whether entitled to matntenance—Children 


living with her, whether should be given mainten- 
ance. 

Where a Muhammadan husband makes a bona 
fide offer tc maintain his wife and children in ‘his 
house but the wife refusesthe offer, the wifeis not 
entitled to maintenance but the children living 
with the wife who is their legal guardian, are entit]- 
ed 'to maintenance, In re Parthy Valappil Moideen 
(1) and Allah Rakhi v. Karam Ilahi (2), relied on. 


Cr. Rev. Oase from an order of the 
Special Honorary Presidency Magistrate 
cee Town, Madras, dated September 17, 

Mr. T. R. Ramechandran, for the Peti- 
tioner. 

The Crown Prosecutor, for the Crown. 

Mr. V. Rajagopalachari, for the Counter- 
Petitioner. . 

Order.—tIn this case, maintenance was 
claimed by a Muhammadan wife for her- 
self and her children. It was found by the 
learned Magistrate that the respondent 
made a bona fide Offer to maintain them 
in his own house, which the petitioner, 
his wife, unreasonably refused to accept. 
Her application was accordingly dismissed. 
In revision it is argued that the Magistrate 
should have awarded maintenance to the 
children, whose legal guardian their mother 
is, and who cannot, therefore, be taken 
separately to live with their father. In 
support of this argument, I have been 
referred to In re Parthy Valappil Moideen, 
21 Ind. Cas. 469 (1), and Alluh Rakhi v. 
Karam Ilahi (2), and no authority has been 
cited to the contrary. The petition will 
accordingly be sent back to the Magistrate 
with a direction to enquire what is the 
proper rate of maintenance for the children 
sep to award them -maintenence at that 
rate. 

A./D. Case remanded. 


D 
(1) 21 Ind. Oas, 469; 14 Cr. L J597; 25M L J 355: 
asia W N.997 meee 


(2) AIR 1933 Lah. 269; 147 Ind. Cas. 123; (1933) 
Or. Cas. 1457; 14 Lah, 770; 35 PL R 32: 6 R L 335. 
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LAHORE HIGH COURT 
Criminal Appeal No. 764 of 1937 
September 29, 1937 
Youne, O. J- AND MONROE, J. 
GHULAM RASUL AND otaERs 
~~ Å PPELLANTS 
teETrsus 


-EMPEROR —RESPONDENTS 

Criminal trial—Presumption—Independent witness- 
es. named in: First Information Report — Witnesses 
not called by prosecution—Assumption that they would 
give evidence against prosecution, if warranted— 
Burden of proof—Prosecution should first make out 
the case before accused is called upon to answer—Held 
on evidence, that prosecution case was unsatisfactory 
and that there was no necessity for accused to establish 
their plea of self-defence 

Where the witnesses, who are independent, named 
in the First Information Report are not called by the 
prosecution, the Court will ‘be justified in assuming 
that their evidence, had they been called, would not 
have supported the prosecution. 

Before an accused person is called upon to make any 
answer to the case for the Crown, there must be some 
credible account of the circumstances before the 
Court. Where the only facts which have been proved 
beyond question are that the.deceased was watering 
his land when he was attacked by two members of 
the prosecution party who atleast felled him ‘to the 
ground, that very soon afterwards there were three, 
possibly four, members of the prosecution on the 
spot, and also four cr five members of the accused's 
party, and that they proceeded to fight; the members 
of both parties were injured; on the prosecution side 
there were at least one spear und one takwa; and on 
the accused's side, one spear and some other sharp 
with only this amount .of evidence before 
the Oourt it would be impossible to come to any 
definite conclusion on the matter. Apart from the 
` plea of self-defence, therefore, it would be difficult 
to convict the accused and impossible to apply s 149, 
Penal Oode ! 

Held, however, that the plea of self-defence was 
established on evidence, that the accused had no 
course left open to them in the circumstances except 
to put up fight in support of their seriously injured 
friend and that when a fight like this had started, in 
which several of the attackers were armed with 
sbarp-edged weapons, it might sometimes be neces- 
sary totakethe risk ofkilling a member of the 
opponents’ purty. 


Cr. A. from the order of the Additicnal 
Peons Judge, Lahore, dated June 21, 

Messrs. Mohammad Ameen, K. S., and 
S. M- Jamil, for the Appellants. 

Diwan Ram Lal, Advocate-General and 
Mr. Feroze-ud-Din Ahmad, for the Res- 
pondent, 


Judgment.—The five appellants have 
been convicted of the murder of Fazal 
Din under s. 302 of the Indian Penal Code, 
read with s. 149, and sentenced to trans- 
portation for life. They have also been 
convicted under s. 326 read with ss. 149 
and 148 and sentenced to rigorous impri- 
sonment for seven years and two years, 
all the sentences to run concurrently. 


GHOLAM RASUL v. BMPEROR (LAH) 
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The death of Fazal Din, who was an 
old man of 90 years of age, and thein» 
juries to his four sons, were caused in a 
fight between them and the appellants. fn 
all they received 32 injuries of which 15 
were- caused with sharp-edged weapons and 
of these fifteen, five were grievous. Three 
of the appellants were also injured. 
Ghulam Rasul received seven injuries, one 
of them being a grievous one on the head 
caused by asharp-edged weapon. Shortly 
before the fight which took. placeon July 
12,1936, in pursuance of a notice to quit,- 
Ghulam Rasul had to vacate certain land 
of which he had been in possession. Pos- 
session of part of the land included in the 
letting was made over to Muhammad 
Hussain and Amin Din, sons of Fazal Din 
deceased in the presence of the Kanungo 
on June 15, 1936. The remainder of the 
Jand included in the letting was under 
crop which had been sown by Ghulam 
Rasul. The fields in which the crops were, 
were pojinied out to Muhammad Husain and 
Amin Din who were to get actual posses- 
sion after the crops should have been 
reaped or earlier with the’ consent of 
Ghulam Rasul on payment of compensa 
tion. 

The story of the inception of the fight as - 
related in the dying declaration of Fazal 
Din and in the evidence of his four .sons 
was that Muhammad Husain went on the 
afterncon of July 12 to water fourteen 
bighas of land of which he had received 
possession about a month previously. He 
stated that he was entitled to a turn of 
three hours which was to startat P.M, 
but there is no evidence on the record to 
show ‘that he had a right to take water at 
that time. In his evidence Muhammad 
Husain then stated that while he was 
starting to water the land Ghulam Rasul 
came up armed with a spear and threatened 
that he would not let him water it. Abuse 
was exchanged: Muhammad Husain went 
on watering the land and Ghulam Rasul 
shouted with the result that five persons 
including the other four appellants came 
from a chari field near by. Of these four 
were alleged to have been armed with 
‘spears, one with a takwa and one with a 
dang. Muhammad Husain gives a long 
account of the beating that was inflicted 
on him by these six - persons. 
account of the fight we find to be incredible. 
It isnot possible that these six persons - 
could have attacked Muhammad Hussain ~ 
in the manner and for the time suggested 
by him without killing him. He had asa 
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matter of fact ten wounds in all, of which five 
only were incised and of those five only two 
were grievous. We cannot believe that six 
persons armed as these six persons are alleg- 
ed to have been armed, could have failed 
to inflict much more serious injuries on 
Muhammad Hussain, that is, assuming that 
they had a desire to injure him. 

The evidence then goes on to suggest that 
the other members of the family came up 
one by one and were attacked and injur- 
ed by the appellants. There is no sug 
gestion in the evidence that Fazal Din: 
and his other sons who came up were 
armed in any way and there is no expla- 
nation offered to show how the wounds 
received by the appellants were inflicted. 
Apart from the evidence of Fazal Din and 
his sons there are two other witnesses Amir 
Din and Mubammad Shafi. Amir Din in 
the words of the learned Sessions Judge, 
“supported the prosecution version and is 
practically independent”. We cannot take 
this view of Amir Din and his evidence. 
He was both an employee and a relative 
of the prosecution party and in his origi- 
nal statement to the Police he claimed only 
to have seen the commencement of the fight 
and thento have gone away raising an 
alarm. His evidence improved before the 
Committing Magistrate and finally when he 
came to make a statement before the Ses- 
sions Judge he had learnt the whole tale 
as told hy Muhammad Hussain and his 
family. 

Muhammad Shafi gives an entirely differ- 
ent account of the commencement. of the 
trouble. He said that about 2-30 in the 
afternoon he was sitting in the shade out- 
side the village when Muhammad Hussain 
and his brother Amin Din came to him and 
told him that Ghulam Rasul was waterin 
the land, that they asked him to come with 
them and help themin getting water for 
their land, and he told them to go on and 
that he would follow. They then left and 
he followed. Ghulam Rasul and Arura, 
two of the appellants, were at the outlet 
and were watering the land and Muham- 
mad Husain and Amin Din tried to divert 
the water, but Ghulam Rasul prevented 
them from doing so. Both sides -claimed 
that they had the right to the water and the 
altercation was followed by a fight. 
Ghulam Rasul fell down and the witness 
then left forthe Police Station to make a 
report. He further stated in cross-exami- 
nation that Muhammad Hussain had a 
spear and Amin Din had a takwa and that 
it was because of the injuries inflicted by 
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them on Ghulam Rasul that he fell down. 
We have no doubt that the evidence of 
Fazal Din and his sons gives an entirely 
distorted account of the whole incident, and 
taking into account the various circum: 
stances connected with the land,we think 
that the statement of Muhammad Shafi is 
likely to be true. Though it is denied by 
the prosecution witnesses that there were 
any crops belonging tothe appellants in 
the fields which had not been handed over 
in June, the evidence of the Kanungoand 
the documents produced by him -show 
conclusively, in our opinion, that the 
appellants had crops and it need hardly be 
said that those crops required water in 
the early part of July. We are not 
satisfied that at that time Muhammad 
Hussain and his brother really required 
water at all. There is no satisfactory evi- 
dence to show that they were preparing 


‘the ground for crop. We accept the evi- 


dence of Muhammad Shafi that the prose- 
cution witnesses were the aggressors and 
we think it more than ‘probable that their 
aggression was caused by the fact that 
they were kept from having possession 
of part of the land, to which they were 
entitled by the fact that the appellants’ 
crops were still growing there. 

The learned Oounselfor the defence in 
a very well-reasoned argument naturally 
dwelt on the unsatisfactory character of 
the evidence forthe prosecution and adopte 
ed as a defence what was suggested by 
the evidence for the prosecution, namely, 
self-defence. oe 

Once other unsatisfactory feature of the 
case for. the prosecution is this: Three wit- 
nesses—80 far as we know, independent— | 
who were named inthe first information 
report, were not called by tne prosecution 

d we think that we are jusiitied in ag- 
uming that their evidence would not 
have supported the prosecution. The 
learned Advocate-General informed us 
that these witnesses had been given up 
by the prosecution because they were not 
expected to tell the truth and that certain- 
ly indicates that their evidence would have 
differed from that’ which has been put 
before us by the prosecution as true evi- 
dence, which we have not believed. 

The plea ofself-defence is not supported 
by any evidence produced by the defence. 
It is supported by the statement of Ghulam 
Rasul, He says that he was attacked that 
he did not cause injuries to Fazal Din, 
that he fell down unconscious during the 
attack and didnot know how the various 
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injured persons were hurt. His statement 
is fully supported by the evidence of 
`” Muhammad Shaf. 

For the Crown the learned Advocate- 
-General urged on us that the onus of es- 
 tablisbing the plea of self-defence lies on 
in the accused persons and that in the pre- 
' gent case there was no evidence to justify a 
‘finding in favour of tbe appellants. But in 
this case we think that the difficulty of the 
- prosecution is a more fundamental one: 
‘Before an accused person is called on to 
- make any answer to the case for the Crown, 
there must be some credible, account of 
the circumstances before the Court. In 
the present case the only facts which have 
been proved beyond question are that 
Ghulam Rasul was watering his Jand when 
he was attacked by two members of the 
prosecution party who at least felled him 
‘to the ground, that very soon afterwards 
there were three, possibly four, (that is, if 
Amir Din's statement that he was present 
can be accepted), members of the prosecu- 
tion on the spot, and also four or five’ 
members of the appellants’ party, and that 
they proceeded to fight. The members of 
both parties were injured. On the prose: 
cution side there were at least one spear 
and one takwa ; and on the appellants’ side, 
‘as we can conclude fiom the nature of the 
wounds inflicted,one spear and some other 
‘sharp weapons. The participants whom 
‘tthe law permitted to give evidence have 
tolda story which we donot believe and, 
in our (pinion, wih only this amount of 
evidence before us it would be impossible 
‘to come to any definite conclusion on the 
matter. Apart from the plea of self-defence, 
therefore, it would be dirficult to convict 
the appellants and impossible to apply 
.s. 149; but further we are of the opinion 
that when the whole of the evidence is 
. carefully examined, it goesto establish the 
‘plea of self-defence. Ghulam Rasul was 
attacked and was severely injured when 
the was alone and no one had come to 
help him, he was clearly, at the mercy of 
his attackers. The evidence strongly sug- 
gests that after Ghulam Rasul had been 
knocked down, some of his friends came 
to his assistence and then the general battle 
followed. We think that the appellants had 
no course left open tothem in the circum- 
stances except to putupa fight in support 
of their seriously injured friend. 

Both because we think that the case for 
the prosecution is entirely unsatisfactory 
and because we think that the plea of self- 
defence is supported ‘by the evidence, we 
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allow the appeal and acquit the appel- 
lants. l 
We may mention one further point made 
by the learned Advocate-General. He Sug- 
gested that the right of self-defence, even 
if established, had been exceeded. It ‘is 
unnecessary to discuss this pointin detail. 
In view of the unprovoked and -savage 
attack upon Ghulam Rasul, the persons who 
came to his-aid could hardly be expected 
to stop to consider what was the minimum 


‘damage that they might safely inflict on 
When afight like this has: 


thelr opponents. 
started, in which severalof thé attackers 
are armed with sharp edged weapons, it 
may sometimes be necessary to take the 
risk of killing a member of the opponents’ 


party. 
D Appeal allowed, 


Ta 


CALCUTTA HIGH COURT 
Ordinary Original Civil Jurisdiction 
February 1, 1937 
LorT-WILLIAMS, J. 
In the matter of BENGAL ZEMINDARY 
AND BANKING Oc, Lp. 


Company —Winding up-—Preferential creditor— 
Petiitoner furnishing security for appointment in 
Bank—Agreement that Bank should hold security 
deposit as trustee—Use of money known to petitioner 
—Fiductary relationship, tf changed—Trusts. 

The petitioner was appointed as cashier of a Bank 
and furnished security in cash. ‘he amount was to 
carry interest and if was agreed that the money 
should be held by the Bank distinct and separate 
‘from other deposits and that the position of the 
Bank in respect of the security was to bethat of 
trustee and not that of debtor and creditor. In the 
liquidation of the Bank he claimed to be treated as 
a preferential creditor: 

Held, that the fact that the Bank did use the secu- 
rity deposit in its business and that this was known 
to the cashier who had a general charge of the books, 
did not alter in any way the terms upon which the 
contract between the petitioner and the Bank was 
made, namely that the Bank would hold the security 
deposit as trustees for the petitioner, and that a 
fiduciary relationship was created between the peti- 
tioner and the Bank in respect of the security de- 
posit. Oficial Assignee of Madras v. G. Smith (1) 
and Alliance Bank of Simla, Lid. v. Dugald Me- 
Kechine (2), referred to. 


Mr. P. C. Mullick, for the Petitioner. 

Mr. Sudhis Roy, for the Bank. 

Judgment.—The petitioner asks that he 
may be treated as a preferential creditor 
in the liquidation of this company. He was 
appointed cashier of the Oaleutta Branch 
at a monthly salary of Rs. 60 on condition 
that he furnished security to the extent of 
Rs. 2,500 in cash. It was agreed on behalf 
of the company that as the petitioner 
would be deprived of the use of the money 
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for the period during which it was held as 
security by the Bank, the Bank would in- 
demnify him by paying interest on the 
money at the rate of 5 per cent. per annum. 
Further it was agreed that the money 
should be held by the Bank distinct and 
separate from other deposits and that the 
position of the Bank in respect of the 
security was to be that of trustee and not 
that of debtor and creditor, 

These facts have not been denied by the 
liquidator nor has any affidavit been filed 
by. the individual who, in fact, appointed 
the petitioner as cashier denying that these 
were the terms. I see no reason to doubt 
the truth of the statements made by the 
petitioner. Prima facie they are the kind of 
terms and conditions that I should have 
expected the petiticner would endeavour to 
obtain from the Bank. This is on applica- 
‘tion based on the specific terms of the agree- 
ment made wilh the Bank. If it had not 
been for these specific terms, the fact that 
the Bank had agreed to pay interest upon 
the security might have militated against 
the position taken up by the petitioner, 
because, in the ordinary way, if the Bank 
had to pay interest upon the security, it 
might be assumed that it was intended that 
it should use the money in the banking 
business like any other deposit, so as to 
enable it to earn the interest which it had 
to pay to the cashier on his security de- 
posit. In Oficial Assignee of Madras V. G. 
Smith (1) it was held that a trust exists 
when tbe Banker is,to collect and remit 
but not where he is to-use and repay. But 
in a case heard by the Calcutta High Court, 
Alliance Bank of Simla, Ltd. v. Dugald 
McKechine (2), it was held that the fact 
that the directors of the Bank derived profits 
for the Bank by investing a provident 
fund belonging to the exployees did not 
alter the nature of the fund or convert it 
into a loan made to the Bank by the mem- 
bers. Similarly, in the present case, the 
fact that the Bank did use the security de- 
posit in its business and that this was 
known to the cashier who had general 
charge of the books, did not, in my opinion, 
alter in any way the terms upon which the 
contract between the petitioner and the 
Bank was made, namely that the Bank 
would hold the security deposit as trustees 
for the petitioner, and that a fiduciary re- 
lationship was created between the peti- 
| tioner and the Bank in respect of the security: 


(1) 32M 68; 1 Ind, Cas. 712; 5M L T164. 
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(2). 28O W N 721; 84 Ind, Cas. 14; A IR 1924 Oal.. 
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deposit. The liquidators will have liberty 
to take the costs out of the assets, as 
between attorney and client. Certified for 
Counsel. 


N. Order accordingly. 


E e a a 


NAGPUR HIGH COURT 
Civil Revision No. 7 of 1937 
February 2, 1937 
POLLOCK; J. 
RAMKRISHNA BHAU AND OTAERS— 
PLAINTIFFS—ÅPPLIOANTS 
l Versus 
BISRAM—Non-AppLioanrT] 

C. P. Tenancy Act (I of 1920), 3 3—Tenant, if 
includes sub-tenant—Thalwa, meaning of -—Sub-tenant 
in village, if a thalwa. 

The word ‘tenant’ in the C. P. Tenancy Act in- 
cludes a sub-tenant. The word thalwa in the wajib- 
ul-arz is a.person who is not a tenant and hence 
a sub-tenant in a village who has been so for 6 or 
7-years is a tenant in the village and not a thalwa, 
Govind Rao-v. Tima Lad (1), Sheosahat Brahman v. 
Hari Shankur (2) and Hazarilal v. Singhai Khub- 
chand (3), relied on. 

C. Kev, App. for revision of the order of 
the Court of the Judge, Small Causes, 
Gondia, dated November 2, 1936, in. C. S. 
No 101 cf 1935. 

Mr. Y. V. Jakatdar, for the Applicant. 

Order.—This order wil] also govern Civil 
Revisions Nos. 8 and 9 of 1987. . 

One of the terms of the wajib-ul-arz 
provides that all cattle in the village should’ 
graze free of charge on the banjar land but 
that the malguzar is entitled to take the 
manure of the cattle: of the thalwas in lieu 
of grazing dues. The question is whether’ 
the defendant is a thalwa or not. He is 
a sub-tenant in the. village and has been 
so for 6-or7-years. In Gavind Rao v. Tima. 
Lad (x) which was also a case from the- 
Bhandara District, Kotval, O.J. O; held that 


. the. word kashikar in the wajib- ul-arz must 


be taken to mean a tenant of the village: 
and the word thalwa: a person who is not 
such a tenant. In s.3 of the O. P. Tenancy 
Act there are three classes of tenants of 
which the third is: a ‘sub-tenant’.. In Sheo» 
sahat Brahman v. Hari' Shankar (2) and- 
Hazarilal v. Singhai Khubchand (3) it was 
held that the word. ‘tenant’ in the ©. P. 
Tenancy Act includes a sub-tenant, and- 
in view of s.3, I have no doubt that those 
decisions were correct.. It, therefore, follows 


(1) 22 N L R 173; 97,Ind. Oae. 1001; A IR 1927 Nag 


(2) 29N L R 10; 144 Ind Oas. oe TR 1933 Nag 
76; Ind. Rul. (1933) Nag. 207. 

(3) 30 N L R351; 152 Ind. Oas, 521; A I R1934 Nag.. 
202; 7 R N 106, : 
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that the defendant is a tenant in the village 
and is, therefore, not a thalwa. 

' The applications for revision are, there- 
fore, dismissed without notice to the non 
applicant. 


N. Revision dismissed. 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 803 of 1935 
M ay 5, 1937 
i HARRIES, J. 
KISHUN PRASAD—DEFENDANT— 
' APPELLANT 
. VETSUS 
Musammat SHUBRATAN anp oTgges — 
= PLAINTLFFs— RESPONDENTS 
. Co-sharer Adverse possession — Possession, need 
not be shown- to have been brought to knowledge of 
true owner —There should be no attempt at conceal- 
ment—Real owner ought, with exercise of due deligence 
be aware of adverse possession—Morigage of entire 
property by co-sharer--Mortgagee not in possession— 
Transferee of mortgagee taking possession subsequent- 
ly—Time, against other co-sharer, when runs— 
Practice—New plea — Limitation—Plea of, not raised 
in pleadings or lower Court—No finding on the 
es — Plea, if can be raised in second ap- 
pear i ) i 
A co-sharer may mortgage his own share and if he 
is in possession of the property may puta tenant or 
even his mortgagee in possession. These acts need 
not necessarily suggest to the other co-sharer that he 
is being ousted, from his share. In order that time 
should run against @co-sharer, the acts of the other 
co-sharer who is claiming the whole property must be 
open and of such a kind that the ousted co-sharer if 


. 


he was vigilant would be bound toknow that his” 


eo-sharer was proceeding to oust him from his share 
of the property: 

Held, that the time against the co-sharer did not 
run from the date of the usufructuary mortgage of 
the eritire property by the other co-sharer, since the 
possession of the mortgaging co-sharer could not be 

‘guid to beso open that the other co-sharer could have 
discovered it with exercise of due vigilance; but 
that the time ran when the transferee from the mort- 
gagee, wentinto possession. Secretary of State v. 
Debendra Lal Khan (l)and Srischandra Nandy v. 
Baijnath Jugal Kishore (2), referred to. 

In second appeal Court is not concerned with as- 
certaining the facts. The facts as found by the lower 
Appellate Court must be accepted and where no 
mention of limitation has been made in the pleadings 
in argument or in any memorandum of appeal and 
there is no finding on thè question appellant is not 
entitled to raise this new point of limitation at the 
stage of second appeal. Muddana Virayya v. Mudanne 


Adenna (4), followed. , 
S. 0. A. from the decision of the Addi- 


tional Sub-Judge, Aligarh, dated May 14, 
1930. 
“Mr. Panna Lal, for the Appellant: 
Mr. C. B. Agarwala, for the Respondents. 


‘Judgment#—This is a defendant's appeal. 


against a decree of the lower Appellate 


Court reversing a decree of the Gourt of. 
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first instance dismissing the plaintiffs 
claim. The plaintiff brought the suit ‘out 
of which this appeal arises for partition 
of a house alleging that she was the owner 
of a half share therein. The learned 
Munsif dismissed the claim but the learned 
Civil Judge reversed the decision of the 
Court of first instance and decreed the claim 
for partition to the extent of a 2-5th share. 
The facts as found establish that- this 
house was originally owned by one Maula 
Bakhsh who left two sons Mahibullah 
and Abdul Latif. By a sale-deed dated 
July 8,1931, Abdul Latif transferred his 
share on the property which he alleged was 
cne-half tothe plaintiff. The defence was 
that Abdul Latif was not the son of Maula 
Bakhsh and that consequently the plaintiff 
had no interest whatsoever in the disputed 
house. It was further pleaded -that if 
Abdul Latif had a share in the disputed house, 
then he had permitted dealings with this 
house and consequently the plaintifs claim 
was barred by s. 41, Transfer of Property 
Act. Neither of these defences found favour 
with the lower Appellate Court which 
eventually held that plaintiff wes entitled 
to a 2-5th share and granted partition upon 
that basis. os E 

In second appeal before me Mr. Panna 
Lal has argued that the plaintiff's claim 
was clearly barred by limitation and has 
contended that upon that ground the 
claim for partition should have been dis- 
missed. Itis to be observed that limita- 
tion was never pleaded by the defendants 
or either of them and no issue was framed 
upon the question by the trial- Court. From 
the judgments of the two’ Courts it is abun- 
dantly clear that the point was never. 
raised even in argument and consequently 
there are no findings upon the question by 
either of the lower Courts. i 

Counsel for the plaintiff-respondents has 
very properly argued that this point is not 
open to the appellant as it is an entirely new 
point upon which findings have not been 
recorded by the lower Courts. On the other 
hand Counsel for the appellant argues: 
that no findings of fact are necessary'to 
determine this question of limitation bes 
cause it is clear from the findings con- 


tained in the judgment of the lower Ap- 


pellate Court that the claim 
of time. i . 

There can be no doubt that on October 
6, 1915, Mahibullah, the brother of Abdul 
Latif, together with.his mother Musame. 
mat UWmda, mortgaged the whole of the 
disputed house to Rahim Bakhsh, and og. 


was well out 


s ‘ 
wamauanamat pees permea pone a a aaa 
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September 15, 1919, Rahim Bakhsh trans- 
ferred his rights to Abdul Rahman. Later 
Abdul Rahman purchased the equity of 
redemption and obtained formal possession 
‘In March 1924. On October 17,1925, Abdul 
Rahman executed a simple mortgage of the 
house in favour of defendant No. 3 filed a 
sujt on the basis of his mortgage ` and 
eventually purchased the whole property. It 
was on these transfers that the defendants 
based their plea that the suit was barred by 
reasons of s. 41, Transfer of Property 
Act. Now, it is argued that these transfers 
make it abundantly clear that Abdul Latif 
was ousted from his share on October 6, 1915, 
and thereafter the possession of his co-sharer 
and his successors has been adverse for 
more than 12 years. 

Possessicn of one co-sharer is presumed 
to be possession on behalf of all, but a co- 
-sharer may oust another co-sharer. It is 
said here that by mortgaging the whole of 
the property on October 6, 1915, there was 
such an ouster. The mortgagors mortgaged 
the property as their own and quite clearly 
intended to oust Abdul Latif. Counsel for 
the appellant argues that time began to 
run against Abdul Latif immediately on 
the execution of that mortgage, but that of 
course would depend upon whether Abdul 
Latif was not under any Jegal disability 
at the time. We have no evidence on the 
record asto whether Abdul Latif was or 
was not under a disability and therefore it 
is.quite impossible to say that time ran 
against him without knowing more about 
the facts ‘of the case. This is one of the 
obvious difficulties which arises when anew 
point istaken for the first time in an Ap- 
pellate Court which is not concerned with 
the findings of fact. | 
- There is further no finding that Abdul 
Latif was aware of these mortgages and 
transfers, but it has been contended that his 
knowledge is immaterial. The first trans- 
action, viz., the mortgage of October 6, 1915, 
was a usufructuary mortgage, but there 
is “no finding that the mortgagee ever 
took possession and there are words in the 
judgment which would suggest the contrary. 
If the mortgagee never took pcssession, 
then it might well be that Abdul Latif knew 
nothing of this transaction and he may 
possibly have known nothing until 1923 
when the transferee of the mortgagee act- 
ually took possession of this property. If 
time began to run from 1923, these proceed- 
ings would be in time. 

‘Reliance has been placed by Counsel for 
the appellant upon two recent cases decided 
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by their Lordships of the Privy Council. 
In Secretary of State v. Debendra Lal 
Khan (1), their Lordships held that while 
possession to be adverse must be adequate 
in continuity, in publicity and in extent, 
it is not necessary that it should be shown 
to have been brought to the knowledge of 
the. true owner. It is sufficient that the 
possession he overt and without any attempt 
at concealment so that the person against 
whom time is running, ought, if he exercises 
due vigilance, to be aware of what is happen- 
ing. If the mortgagee under the mortgage 
executed on October 6, 1915, did not take 
possession, then the possession of Abdu 
Latif’s co-sharer was not so open that 
Abdul Latif should have with the exercise 
of due vigilance been aware of what has 
happened. A co-sharer may mortgage his 
own share and if heis in possession of the 
property may put a tenant or even his 
mortgagee in possession.. These acts need not 
necessarily suggest to the other co-sharer 
that he is being ousted from his share. 

In Srischandra Nandy v. Baij Nath Jugal 
Kishore (2), their Lordships again held that 
possession, in order to be adverse, must be 
adequate in Continuity, in publicity and in 
extent and that it was not necessary that 
adverse possession should be shown to have 
been brought to the knowledge of the right- 
ful owner. It was sufficient that the posses- 
sion should be overt and without any attempt 
at concealment, so that the person against 
whom time was running could, if he exer- 
cised due viligance, be. aware of what was 
happening. The real question according 
to their Lordships was whether the acta 
done by the adverse claimant were of such 
a character that the rightful owner, being 
reasonably vigilant, ought to have noticed 
and so noticing would have been put on 
his guard. As I have already pointed out 
a co-sharer can mortgage his share and 
the fact that a mortgage had been made in 
this case would not of necessity pub Abdul 
Latif on his guard. In order that time 
should run against a co-sharer, the acts of 
the other cosharer who isclaiming the 
whole property must beopen and of such a 
kind thatthe ousted co-sharer if he was 


vigilant would be bound to know that his 

(1) (1934) A LJ 153; 147 Ind. Cas. 545; A I R 1934 
P O 23; 61 I A 78; 61 O 262; 6 RPO49;11 0 WN 
96, 66M L J 134; (1934) M W N 165; 39 L W 257; 
35 Bom. L R 249; 38 O W N 285; 59 O LJ 56 


P O). 

i (2) (1935) A L J 740; 153 Ind. Cas, 929; A IR 1935 
P O 36; 621A 40; 14 Pat. 327; 7R P O 130; (1935) O W 
N 252; 41 L W 237; 16 P L T' 143; (1935) M W N 169; 
39 O W N 352; (1935) RD 82; 6LOLJ96; 68MLJ 
600; 37 Bom. L R 323 (PO), ` . 4 
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co-sharer. was: proceeding to oust him from. 
his:share of the property. In my judgment 
nothing of that kind occurred in this case 
certainly up to the year 1923, and that 
being so, it cannot be:said that time had 
run against Abdul Latif and the plaintiff 
before this suit was brought. 

In any event I am satisfied that the ap- 
pellant cannot raise a point of limitation at 
this stage. It has been repeatedly held in 
this Court and also laid down by the 
Full Bench decision in Ram Kinker Roy: v. 
Tufani Ahir (3), that the Oourt should not 
entertain anew point in second appeal 
when: all the materials for the decision of: 
such a point are not before the Court. If it 
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:ı Ing the facts, 


is necessary to frame an issue and callupon . 


the lower Court to record the finding upon 
such issue before the new .polnt can be 


decided, then the Court should not permit . 


such a point to be raised. In this case 


it would be impossible to hold with certainty : 


that time began to run against Abdul 
Latif in 1915 without a further investigation 
of the facts because, as I have stated, I 
am quite 
Latif was or was not under any legal dis- 


unable to say whether Abdul. 


ability at that time. Further in a recent . 


case decided by their Lordships of the 
Privy ‘Council it was laid down categorical- 
ly that the Court should not permit a 
party to raise the defence of limitation for 
the frst time in an Appellate Oourt.. 
Delivering the judgment of their Lordships 


w 


' Proviso (a)—8cope— Consecutive sentences 


in Muddana Virayya v. Mudanna Adenna : 


(4), Lord Tomlin observed at p. 21* - 

“This true thatthe Limitation Act was mentioned 
in Adenna’'s written statement and in his grounds of 
appeal, but before the trial Judge no issue was direct- 
ed: to bearupon the question, nor does the point ap- 
- pear tohave been taken atthe bar during the trial. 
In these circumstances their Lordships do not think 
the point was open on appeal. ` 

In my judgment the present case is a 
stronger case than the case actually before 
the Privy Council. Their Lordships of the 
Privy Council were considering an appeal 
from a first appeal decided by the High 
Court. of Madras. 
of limitation had been raised and a point 
as to limitation taken in the memorandum. 
of appeal, yet. their Lordships would not- 
entertainan argument based upon limita- 
tion, because no issue had been. framed. in 
the trial Court and. no findings have been 
recorded relating to such plea. The pre- 


(3) (1930) A L J ‘1601; 133 Ind. Oas. 428; A I R 1931 x 


AÙ. 35; 53 A 65; Ind, Rul. (1931) AIL 668 (F B). 

(4) ATR 1930 P © 16; 121 Ind. Oas. 205; Ind. fRul. 
(1930) P © 29; 31 L W 176; 32 Bom. L R 499; 5LOL J 
136; 58 M L J 245; (1930) M.W'N 60 (P O). ` l 

*Page of A, I. R, 1930 P. O. [Ed] 
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‘that they are perfectly correct. 
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sent. appeal is a second appeal in which 
this Court is not cencerned with ascertain=: 
The facts as found by the. 
lower Appellate Court must be accepted and 
here no mention of limitation has been 
made inthe pleadings in argument or in. 
any memorandum of appeal. It wes first 
mentioned in this Court. In my judgment: 
Iam bound. to hold upon the authority. of 
Muddana Virayya v. Mudanna Adenna (4); 
that the appellant is not entitled to raise 


‘this new point of limitation at this stage. 


For the reasons which I have given, this 
appeal fails and is dismissed with costs. ° 
Leave to appeal under Letters Patent is 
refused.. 


D. Appeal dismissed. 


er 


RANGOON HIGH COURT 
Criminal Appeal No. 261 of 
1937 
April 6, 1937 


Bau, J` 
NGA MYA GAT (a) E MAUNG— | 
APPELLANT 
© versus 
EMPEROR—RESFONDENT 
Criminal Procedure Code (Act V of 1898), s. 35, 
beyond 
period of fourteen years, whether prohibited—Con- 


4 


current sentences not exceeding fourteen years, whe- 


ther can be passed, l ; 
Proviso (a) to s. 35, Criminal Procedure Code, 
aims at the prohibition of the giving of consecu- 


‘tive sentences in one“ trial beyond the period’ of 


fourteen years. Ifthe sentences given in respect of 


“two or more convictions in one trial are directed to 


run concarrently instead of consecutively and the 


‘period of such concurrent sentences does not exceed 


fourteen years, the proviso isnot in any way infring-- 


. ed. Sheo Narain v. Emperor (1), explained. 


frem an order of the District . 
dated January 29, 


Or. A. 
Magistrate, Rangoon, 


Judgment.—The appellant was tried in 


-one trial on three charges under ss. 457-75, 


Indian Penal Code, and found guilty there- 
of. In view of his previous. convictions he 
was sentenced to seven years’ rigorous- im- 
prisonment on each of those three charges. 


-The sentences were directed to run con- 


currently. In so far as the convictions are 
concerned, I have no doubt in my mind. - 
He was 
found in. possession of stolen properties 
soon. after the theft and he could not. 
expldin how he had come by them. His 
convictions must be confirmed. The sen- 


‘tences do not also seem to be severe in 
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view ofhis past bad record but the ques- 


tion is whether the Magistrate has infring- 
ed the Proviso (a) to s. 30, Oriminal Pro- 
cedure Code, in giving an aggregate 
sentence of twenty-one years’ rigorous 
imprisonment in one trial. The learned 
authors of the Code of Criminal Procedure 
by Chitaley and Annaji Rao, Eda. 1. Vol. 1, 
at p. 200 say : - 

“Thus an aggregate sentence of 20 years passed 


in respect of 3 convictions in one trial is contrary 
to this Proviso.” 


In support of this observation they refer to 
Sheo Narain y. Emperor 11 Or. L. J. 679 (1). 
In that case he accused was sentenced to 
seven years’ rigorous imprisonment each on 
two charges and six years’ rigorous imprison- 
ment on one charge inone trial the sen- 
tences were directed to run consecutively. 
On appeal Reid, C. J. and Ryves, J. said : 

“We would point out to the learned Magistrate 
thatan aggregate sentence of 20 years is contrary 
to the provisions of Proviso (2) to s. 35, Criminal 
Procedure Code.” . 

I agree with this view. Whatin my 
Opinion the Proviso (a) tos. 35, Criminal 
Procedure Code, aims at isthe prohibition 
of the giving of consecutive sentences 
in one trial beyond the period of fourteen 
years. This is in my opinion in consonance 
with the scheme and frame ofthe Indian 
Penal Code wherein the maximum sentence 
of imprisonment for some of the heinous 
crimes isfourteen years. If the sentences 
given in respect of two or more convic- 
tions in one trial are directed to run con- 


currently instead of consecutively and the- 


period of such concurrent sentences does 
not exceed fourteen years, I donot think 
the aforesaid provision is in any way 
infringed. As in the present case the 
‘appellant will in effect have to-suffer only 
seven years’ imprisonment, the sentences 
seem in my opinion to beclearly legal. For 
these reasons Idismiss the appaal. 
D Appeal dismissed, 

(1) 11 Or. L J 679; 8Ind. Cas. 550; 105 P L R 1910 


RANGOON HIGH COURT 
Second Civil Appeal No. 250 of 1936 
February 5, 1937 
Leaca, J. 

MA HLA ON—APPELLANT 
VETSUS 


KO U-—RgsPonpsnt . 
Civil Procedure Code (Act V of 1908), s.11, O. IZ, 
r. 2—Prior suit for redemption alleging mortgage 


by conditional sale—Question of minority of execut-. 


ant raised but not decided —Subsequent suit to declare 
deed void on ground. of minority of executant—Held, 
there was no bar of res judicata or under O, II, r..2. 


171—115 & 116 
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In an earlier suit for redemption the plaintifi 


‘alleged thatthe arrangement between the parties 


was a mortgage by conditional sale and the question 
of the minority of the executant though raised wag 
not decided. He also averred that the sale-deed 
was tobe read in the light of an unregistered 
agreement for re-purchase. The suit was dismissed 
the Court holding that it could not look beyond the 
conveyance. In a subsequent suit, the plaintiff 
sought to declare the sale-deed void on the ground 
of the minority of the executant: 

Held, that as the question of minority was not 
finally decided in the prior suit, the subsequent 
suit was not barred by res judicata. The causes of 
action were also different as the earlier suit pro- 
ceeded on the basis that the sale-deed was valid 
while inthe subssquent suit the plaintiff had to 
prove that ‘he was a minor at the time of execution of 
the deed. The suit was, therefore, not barred by 
O. II, r. 2, Civil Procedure Code. Cooke v. Gill (D, 
Read v. Brown (2), Murugappa Chettiar v. N. Q. 
Galliara (3)and Alexander Brault v. Indrakrishna 
Kaul (4), relied on. 

8. C. A. against the decree of the District 
Court, Maubin, dated July 4, 1936. 

Mr. Zeya, for-the Appellant. 

Mr. Ba Thoung, for the Respondent. 

' Judgment.—In 1934 the appellant, who 
is said to be a minor and an orphan, was 
living with her uncle Maung Ba Maung. 
who regarded himself as her guardian, 
although he was notso in law. Maung Ba 
Maung was a fishery licensee, and for the 
purpose of carrying on his business it is 
said that he borrowed a sum of Rs. 2,000 
from the respondent on the condition that 
immovable property belonging to the ap- 
pellant was given as security. It is a fact 
thaton Juue 8, 1934, the appellant, although 
a minor, executed a conveyance in favour 
of respondent of immovable property be- 
longing to her. This transaction formed 
the subject-matter of an earlier suit. In the 
first suit the appellant sought a decree for 
redemption. She pleaded that the arranges 
ment between herself and the respondent 
constituted a mortgage by way of condi- 
tional sale and averred that she was en- 
titled to redeem on payment of the sum 
of Rs. 2,500. This suit was filed by her 
uncle, Maung Ba Maung, as her next 
friend. The defence was that the deed of 
transfer. meant what it said and that 
there had been an absolute transfer of the 
property. The appellant relied on a written 
agreement for re-purchase, but this agree- 
ment was-not registered, and the Oourt neld 
that it could not look beyond the coavey- 
ance. It consequently dismissed the appel- 
lant’s suit. 


In the suit out of which this appeal 
arises (which suit was filed in the name of 
the appellant by her next friend Maung 
Ba-Shin) the appellant pleaded that she 
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was a minor and that the deed was vcid 
for this reason, but in the earlier suit no 
relief was asked for on this basis,. the 
deed being treated as a valid deed subject 
to being read with the agreement for 
re-purchase. In the first suit an issue was 
raised on the question of minority, as the 
resuit of an averment by the respondent 
that the appellant had represented that 
she was of age. Evidence on this point 
was led, and the Court held that the 
appellant was in fact a minor, but went 
on to hold that she had made no such 
representation as alleged by the respon- 
dent. In the earlier suit nothing, how- 
ever, really turned on the question of the 
appellant’s minority. In the present suit 
the Sub-Divisional Court framed a number 
of issues, including the issue on the ques- 
tion whether the decision in the previous 
sult ¿operated as res judicata and whether 
the appellant was barred by the provi- 
sions of O. i], r..2, Civil Procedure Code, 
from instituting the present suit. The Sub- 
Divisional Court held that the suit was 
barred by the doctrine of res judicata, and 
that O. II, r. 2, also operated to prevent the 
appellant proceeding with this suit. This 
view was shared by the District -Court on 
appeal, and the matter now comes before 
this Court-to decide whether the doctrine of 
res judicata and O. II, r. 2, apply. 

It seems tome quite clear that the doc- 
trine of res judicata dces not apply here. 
The question whether the deed of convey- 
ance was void by reason of the minority 
of the appellant was never decided, although 
Pleaded. It was, in fact, unnecessary to 
decide this question in View of the nature 
of the suit, the suit having proceeded on 
the basis that the sale-deed was valid if 
read with the unregistered agreement, 
Section 11, Civil Procedure Code, makes it 
quite clear that before the plea of res 


judicata can be successfully raised the- 


question must have been directly and sub- 
stantially in issue in a former suit and the 
question heard and finally decided by the 
Court trying the suit. AsI have indicated 
the question which arises in the present 
suit was notin issue and was not decided 
in the earlier suit. 

With regard to the applicability of O. II, 
r. 2,it must be borne in mind that if the 
cause of action in the second suit- is dif- 
“ferent from the cause of action in the first 
suit, the first suit constitutes no bar. The 
question, therefore, here is whether the 
cause Of action in the first suit is the same 
- cause of action as in the present suit. The 
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term “cause of action” means every matter 
which is material to be proved to entitle the. 
plaintiff to succeed: Cooke v. Gill (1), 
Read v. Brown (2), Murugappa Chettiar, vV. 
N; C. Galliara (3:, and Alexender Brault 
v. Indrakrishna Kaul (4). Now, what 
were the facts which it was necessary for 
the appellant to prove in order to succeed 
in the first suit? She had to prove that 
the sale-deed did not stand aloné, and that 
shé was entitled to have it read in the 
light of the unreg stered» agreement. She 
failed because the said unregistered agree- 
ment was inadmissible in evidence. There 
the suit preceeded on tke basis, that the 
sale deed was a valid dccument. Minority 
did nct enter into it. What isthe posi- 
tion here? SLe has to show that she was 
a minor when she signed ihe sale deed. 
li she wasin fact a minor, the sale deed 
can have no legal force. A minor in, this 
country cannot enter into acontract. It is 
not a question of the sale-deed being void- 
able because of minority: it is void -f the 
appellant is a minor. It seems fó me that 
there is no question that the cause of action 
here is entirely different to the cause of 
action in the earlier suit. For these rea- 
sons the appeal will be allowed, and the 
case will be remitted tothe trial Court to 
decide in accordance with law. The ap- 
pellant is entitled to costs in this Court and 
in the Courts below. 
Appeal allowed. 


N. p 
ae (1873) 8 CP 107; 42 L J O P 98; 28 L T 32; 21 W 


4, 
(2; (1889) 22 Q B D 128; 58 L J QB 120; €0 L T 220; 
37 W R 131 


(3) 13 R 330; 159 Ind. Cas. 142; A I R1935 Rang. 
367; 8 R Rang. 251. 

(4) 60 C918; 147 Ind. Cas. 455; A I R 1933 Cal. 
706; 38 O W N 120; 6 RO 331. 


MADRAS HIGH COURT 
Criminal Revision Case No. 739 and 
Petition No. 688 of 1936 
July 28, 1937 

Kine, J. 
P. AMALDOSS—PETITIONER 
VETSUS 
Mrs. KAMALA AMALDOSS —Oprposits 
PARTY 
Criminal Procedure Code (Act V of 1898), s. 488— 
Whether deals with conjugal rights— Husband willing 
to take back his Christian wife but refusing to give 
up mistress— Wife, if entitled to separate matnten- 
ance—-Whether can exact promise of seaual fidelity 
before returning to live with him. 


Where in a proceeding under s. 488, Criminal Pro- 


cedure Code, the husband offers to take back his 
Obristian wife and maintain her but refuses to give 
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uphis mistress and it is found that the husband 
never insulted his wife asto compel her to live in 
the ‘same house as his mistress nor was it’ likely that 
he would now adopt this course of conduct, the wife 
is ot entitled to a separate maintenance. She 
cannot alsoexact from the husband a promise of 
sexual fidelity beforeshe returns to live with him. 
Section 488, has nothing to do with conjugal rights. 
Arunachala Asari v. Anandammal (1), applied. © ` 
Or. Rev. Pet, from an order of the Special 
Honorary Presidency Magistrate, Single 
Bench, Madras, dated September 15, 1936. 
_ Mr. T.K. Rajagopalan for Mr. N. Kasturi- 
ranga Iyengar, for the Petitioner. 
` Order.—This revision petition is: not 
‘opposed. The wife's claim to maintenance 
is not a very strong one. She has waited 
three years to claim it. The petitioner 
now offers to take her back. She refuses 
to go unless he will give up his mistress. 
Petitioner’s case is that Sundari is not his 
mistress, but the learned Magistrate be- 
lieves that she is, and that he will not 
desert her. The main point, however, seems 
to be that petitioner has never so far 
insulted his. wife as to compel her to live 
in the same house as his mistress nor doés 
it seem likely that petitioner will now adopt 
this course of conduct. If he does, respon- 
dent may justifiably leave him and again 
claim maintenance. But I am not in 
agreement with the learned Magistrate that 
the respondent can exact a promise of 
Sexual fidelity before she returns to live 
with the petitioner. In Arunachala Asari 
v. Anandyammal (1), my learned brother 
Burn, J. has held that s. 488, Criminal Pro- 
cedure Code, has nothing to do with the 
conjugal rights; and although that case 
deals with Hindus, there is no reason why 
lis principles should not be extended to 
the case of Indian Christians. I accordingly 
allow this petition and quash the order for 
maintenance. a 
‘AD. Petition allowed. 


(1) AIR 1933 Mad. 688; 145 Ind. Oas. 378; (1933) 
Cr. Cas, 1178; 56M 913; 34 Or.LJ950; 65 ML J 
386; 6 R M 55; 38 L W 392; (1933) M W N 1129, 





ALLAHABAD HIGH COURT 
Criminal Reference No. 590 of 1936 
T April 13, 1937 - 
‘SULAIMAN, ©. J. AND NiaMat ULLAS, J. 
EMPEROR —PROSEOUTUR 
j TVETSUS 

_ SITA RAM— RESPONDENT. - 
` U. P. Excise Act (IV of 1910), ss. 63, 76, 71, 60, 3— 
—Person in possession for pitcher containing erment- 
ed wash containing alcohol—Explanation that wash 
was intended for manufacturing vinegar—KRK nowledge 
under s. 63—Offence under 8. 63, if committed—Pre- 
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sumption under s. 71, if rebutted — Conviction under 
8.60 (a), propriety of —Conjoint effect of ss. 3(11), 3 
(13), 60 and 71, pointed out--Orders issued by Hxcise 
Commissioners—Law, tf effected—S.60 (a), ap- 
plicability —Interpretation—Burden of proving want 
of knowledge. 

Irom the house of the accused a pitcher contain- 
ing fermented wash was recovered. The wash 
was found to contain over 12°8 per cent. of 
proof spirit. The plea of the accused was that the 
pitcher contained sagar-cane juice which was in- 
tended for the purpose of transforming it into 
vinegar : 

Held, that the mere fact that wash with an alcoholic 
content of 12°8 per cent. was found in the posses- 
sion of the accused fell short of the requirements of 
s. 63, U. P. Excise Act, because knowledge of the 
accused thatthe liquid had been “unlawfully im- 
ported, transported or manufactured” had not been 
proved by any evidence, so the conviction under s, 63 
was not proper. {p. 916, col. i] ‘ 

Held, also, that thereis no authority for the pro- 
position that fermented wash intended for the manu- 
facture of vinegar will not, in most cases, contain 
12'8 per cent. of proof spirit. The presence of alcchol 
to that extent was, therefore, no proof by itself that 
the wash was intended for illicit distillation of 
liquor.’ If that fact was supplemented by other 
evidence’such as the recovery of implements of dis- 
tillationor by some other circumstances indicating 
that the liquid must have been intended for illicit 
distillation, the position might be different. [p. 916, 
col, 2; p. 917, col, 1.] i 

Hela, further (Per Niomat Ullah, J.), that the pre- 
sumption under s. 71 was rebutted andthe accused 
could not be convicted under s. 60 (a) of the 'Act, 

The conjoint effect of the definition of “liquor” 
and therefore of “excisable article” and ss. 60 and 71 
of the Act may lead to highly undesirable results 
from a judicial point of view; but the Court cannot 
refuse to give effect to plain provisions of law 
because it disapproves of the policy underlying them, 
The object of the Legislature in making these drasiic 
provisions was to subordinate the interest of an ordi- 
nary citizen to the needs of excise administration and 
unless the Local Government comes to the rescus, in 
the exercise of its powers under s. 76, thelaw as it 
now stands can be abused with more or less impunity. 

Desirability of amending the glaw pointed out. [p. 
917, col. 2.) 

Per Niamat Ullah, J.— Executive orders issued by 
the Excise Commissioner to the U. P, Government 
do not in any way affect the law which the Courts 
are called upon to administer., They may guide the 
officers of the Excise Department in decidiag whe- 
ther a.particular person should or should not be 
prosecuted; but if they chose to prosecute in disregard 
of those orders, the Court cannot refuse to convict 
only because the executive orders were not properly 


- obeyed. [p. 918, col. 1] ° 


All that s. 80 (a), U. P: Excise Act, requires is 
that the accused should be in possession of an excis- 
able article. His object is perfectly immaterial so 
long as his possession of liquid is punishable. A penal 
provision should be construed strictly and the 
word “possess” occurring in s. 60 (a) should be taken 
in the strict legal sense. As such it does not imply 
mere physical detention. A person cannot be said 
to be in possession of liquor, unless he is conscious of, 
the fact that the liquid in his possession contains 
alcohol. The mere fact thatinthe process which takes 
place in the formation of vinegar frum wash there 
comes a stage when it temporarily contains alcohol, 
does not justify the assumption that the person having 
possession of the wash had possession of a liquid’ 
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consisting of or containing alcohol. But by s. 71 
the burden of proving want of knowledge is thrown 
on the.person who is, found to possess such liquor. 
[p. 918, cols, 1 & 2, 


Cr. Ref. made by the Sessions Judge, 
Bareilly, dated June 4, 1936. 


The Assistant Government Advocate, for 
the Crown. 


Nlamat Uliah, J—Thisis a reference 
under s. 438, Criminal Procedure Code, made 
by the learned Sessions Judge of Bareilly, 
and arises out of an application for revi- 
Sion, filed by Sita Ram inthe Court of the 
Sessions Judge, against his conviction and 
the sentence..of fine of Rs. 15, under s. 62, 
U. P. Excise Act. l 

The house of Sita Ram was searched 
by the Excise Inspector on February 4, 
1936. An earthen pitcher of fermented 
wash, weighing about 15 seers, was re- 
Covered from the room ofthe accused. A 
bottle containing a quarter chitank of 
liquid, which was alleged to be. illicit 
liquor, was also found. ‘This has. not,. how- 

ever, been subjected, to chemical test, and 
it is impossible to say that. it was liquor. 
This fact should, therefore, be left out.of 
account. The wash was found, on examina- 
tion, to contain 12.8 per cent.-of proof spirit. 
Sita Ram was -prosecuted and convicted 
by a Magistrate for an offence under s, 63, 
Excise Act, and sentenced to a fine. of. 
Rs..15, The plea of the accused that- the 
earthen pitcher contained sugarcane juice, 
which was intended to be. transformed 
into Vinegar, was not accepted. Sita Ram 
applied to the Sessions Judge of Bareilly 
in revision. l ar 

The learned: Sessions Judge has expressed 
the opinion that the accused cannot be 
held to be guilty under s. 63, which 
applies to cases in which the accused is 
found to be in possession of any quantity 
of excisable article, knowing the same to 
have been unlawfully imported, trans- 
ported or manufactured or knowing the 
prescribed duty not to have been paid 
thereon. The learned, Judge rightly points 
out that the mere fact that wash with. an 
alcoholic content of 12.8 per cent. is found 
in tLe possession, of a person falls short of 
the requirements cf s. 63, because know- 
ledge of the accused that the liquid had 
been “unlawiully imported, transported or 
manufactured” has nct been proved by any 
evidence., ‘lhe learned Judge then pro- 
ceeds to consider whether Sita Rem was 
guilty of an offence under s. tO; which 
penalises possession cf any excisable 
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artiċle or materials for tbe purpose 
of manufacturing any excisable article 
in contravention of the Act, or of any 
rule- or order made under tLe Aat, or 
of- any licence, permit or pass obtained 
under the Act. He seems to have felt 
considerable difficulty in arriving at. a 
definite conclusion, and coaciuded with the 
remark : 

“My own view asa layman is, however, that mere 
possession of fermented wash cannot be proof of 
intention to use it for distillation and that the 


conviction of the present applicant is, therefore, 
unsustainable under any section ofthe Act.” 

The case came on for hearing before, this 
Bench, and from the copy of a letter-of the 
Excise Commissioner addressed to all the 
District Officers in U. r. and appended to 
the judgment of the Sessions Judge,. it 
appeared that : 

“In most cases, where the plea, of the accused 
is that the mixture was meant for the manufacture 
of vinegar, he (the chemical examiner) will be 
able to tell by examining the proportion of acid 
to alcohol whether the mixture was meant for the 
formation of vinegar or for the manufacture of 
illicit spirit.” 

Accordingly we called for a report, from 
the chemical examiner as to whether the 
sample taken from the liquid found in 
possession of the accused was such fermen- 
ted wash as could be definitely pronounced 
to have been intended’ for distillation of 
liquor. Unfortunately, the chemical exa- 
miner could not express any definite opi- 
nion whether the wash in, question in this 
case was meant for distillation of liquor. 
He has taken the opportunity of pointing 
out i 

“that it is not always possible to say by mere 
chemical examination whether a wash is meant 
for illicit distillation, or vinegar manufacture, for 
the starting substance for both is the same, a 
dilute solution of alcohol.” 


It is clear that the Excise Commis- 
sioner’s View to which reference has already 
been made, is not accurate. 


We also. gather from the report of the 
cLemical examiner as also from. the 
letter of the Excise Commissioner tbat up 
to a point the chemical changes which 
take place in a wash intended for the 
manutacture cof vinegar and in that inten- 
ded for illicit distillation are identical. 
We have nut found.any authority for the 
proposition that fermented wash. intended 
for the maputacture of vinegar will not 
in most cases contain 12.5 per cent. of 
prooi spirit. TŁe presence of alcohol to 
that.extent is, therefore, no proof by itself 
that the wash wus intended for illicit 
distillaticn oi. liquor. lf that fact is eup- 
plemented by other evidence such as. the 
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recovery of implements of distillation or 
by ‘some other circumstances indicating 
that the liquid must have been intended 
for illicit dis‘illation, the position, may be 
diffetent. In the present case, all we have 
to go upon is the fact that a pitcher of 
fermented wash containing 12.8 per cent. 
alcohel was found in the pussession of this 
accused, and the question is whether Sita 
Ram should be held guilty of an offence 
under s. €0, Excise Act 

Às already mentioned, the section 
penalises, inter alia, possession of any 
excisable article (cl. a), or materials for 
the purpose of manufacturing any excis- 
able article other than tari (cl. f). “Ex- 
cisable article” is defined in s.3 (13) as 
“any liquor or intexicating drug, as 
defined by this Act.” “Liquor” is defined 
ins. 3 (11) as meaning 

“intoxicating liquor and includes spirits of wine, 
spirit, wine, tari, pachwai, beer and all ‘liquid 
consisting of or containing alcohol; also any sub- 
stance which the Local Government may by 
notification declare to be liquor for the purposes of 
this Act.” 

I rave given my careful consideration 
to the phraseology of the definition of 
“liquor,” and am driven to the conclusion 
that the definition has been adyisedly 
made as wide as human ingenuity could 
make it. Section 71 of the Act provides 
that: 

‘In every prosecution under s. 60 it shall be 
presumed, until the contrary is proved, that the 
accused pergon bags committed an offence punish- 
able under that section in respect of: (a) any 
excisable article, or (b) any still, utensil, imple- 
ment or apparatus whatsoever for the manufac- 
ture of any excisable article other than tari or 
(c}any materials which have undergone any pro- 
cess towards the manufacture of an excisable 
article or from which an excisable article has been 


manufactured for the possession of which he is 
unable to account satisfactorily.” 


There is no escape from that position 
that, if a person is found in possession of 
a fermented wash containing any percen- 
tage of alcohul, he must be held to bein 
possession of materials which have under- 
gone any process towards the manufac- 
ture of an excisable article. It is 
undeniable that liquor can be distilled 
from a fermented wash which is, there- 
fore, a material for the manufacture of 
an excisable article; and when it is found 
to contain 12.8 per cent. or even less 
of alcohol, it has undergone a process 
towards the manufacture of liquor and 
theréfore of an excisable article. Like the 
definition of “liquor”, s. 71 is so compre- 
hehsive as to leave no room for the con- 
tention that the prosecution has failed to 
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establish anything which the law requires 
of it. It should be noted that no human 
agency or volition is needed to make the 
fermented wash a material which has 
undergone a process towards manufacture. 
The conjoint effect of the definition of 
“liquor” and therefore of “excisable 
article’ and ss. 60 and 71 of the Act may 
lead to highly undesirable results from a 
judicial point of view; but this Court can- 
not refuse to give effect to plain provisions 
of law because it disapproves of the policy 
underlying them. The object of the Legis- 
lature in making these drastic provisions 
was to subordinate the interest of an ordi- 
nary citizen to the needs of excise admi- 
nistration. 

The extent to which protection is given 
by tke Act is to be found in s. 76, which 
empowers the Local Government to 

“exempt any person or class of persons, or any 
exoisable article, wholly or partly, from the ope- 
ration of all or any of the provisions of this Act 
or of all or any of the rules made under this Act, 
either throughout the United Provinces or in any 
specified areg comprised therein or for any speci- 
fied period or ‘occasion.” 

It is open to the Local Government to 
make arule exempting those whose object 
is merely to manufacture vinegar for pri- 
vate consumption or for sale; but in the 
absence of such rule, it is open to the 
Excise Department to prosecute any one 
who is found in possession of fermented 
wash, even though it may be no more 
than a pitcherful and throw the burden 
on the accused to prove his innocence. I 
feel constrained to remark that, unless the 
Local Government comes to the rescue, in 
the exercise ofits powers under s. 76, the 
law as it now stands can be abused with 
more or less impunity. : 

The Policy which the Excise Depart- 
ment has hitherto pursued is that if a 
person is found to be in possession of fer- 
mented wash containing not more than 
2 per cent. of proof spirit, he should not 
be prosecuted, but anyone found in posses- 
sion of that liquid containing greater 
quantity of alcohol should be prosecuted. 
This line of demarcation seems to be quite 
arbitrary. As already mentioned earlier in 
this judgment, a bona fide manufacturer 


of vinegar may be in possession of wash 


containing as much as 10 or 12 per cent. 
of proof spirit. The learned Sessions Judge 
seems to be under the impression that 
cases like the one we have before us are 
complicated by some executive order which 
was issued by the Excise Commissioner to 
the Govérnment ofthe United Provinces. I 
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donot think that such orders in any way 
affect the law which the Courts are called 
upon to administer. They may guide the 
officers of the Excise Department in deciding 
whether a particular person should or 
should not be presecuted; but if they chose 
to prosecute in disregard of those orders. the 
Court cannot refuse to convict only because 
the executive orders were not properly 
obeyed. 

Coming to the facts of the present case, 
I find no evidence to prove that Sita Ram 
had any intention of manufacturing liquor. 
A. pitcher full of fermented wash is likely to 
be found in a large number of families in 
any big town, intended no doubt for the 
preparation of vinegar. Noimplement of 
distillation was found in Sita Ram's house. 
His plea that the wash was intended for 
the manufacture of vinegar and not ‘for 
the purpose of manufacturing any excis- 
able article”, is an explanation which in 
the circumstances of this case I readily 
accept. Accordingly I hold that the pre- 
sumption arising under s.71, Excise Act, 
has been rebutted to this extent. This 
finding, however, may lead to his acquittal 
under s. 60 (f), but the question remains 
as to whether he is nevertheless guilty 
under s. 60 (a) He was undoubtedly in 
possession of wash which on examination 
was found to contain 12.8 per cent. alcohol 
and which is “liquor” as defined in the Act, 
and therefore an excisable article. If he 
was in possession of it in the legal sense, 
he is guilty urder s. 60 (a), no matter 
what explanation he offers. All that 
s. 60 (a) requires is that the accused 
should be in possession of an excisable 
article. As already stated, his object is 
perfectly immaterial so long as his posses- 
sion of liquid is punishable. 
of opinicn that a penal provision should be 
construed strictly and that the word 
“possess occurring in s.€0 (a) should be 
taken in the strict legal sense. As such, it 
does not imply mere physical detention. 
In his work on jurisprudence, Salmond 


aye: - 

“In the whole range of legal theory there is no 
conception more difficult than that of possession. 
The Roman lawyers brought their usual acumen 
to the analysis of if, and since their day the 
problem has formed the subject of a voluminous 
literature, while it still continues to tax the 
ingenuity of jurists. Nor is the question one of 
mere curiosity or scientific interest, for its practical 
importance is not lese than its difficulty.” 


After a lengthy discussion of the subject 
in which the learned author analyses the 
constituents of possession, he lays stress 
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on animus possidendi, and says (p. 242, 
Edn. 4): 

“The intent necessary to constitute possession is 
the intent to appropriate to oneself the exclusive 
use of the thing possessed.” 

- Similarly, Dr. Markby observed: 

“There are a physical and a mental element in 
the legal conception of possession and in order ` to 
constitute possession in a legal sense, there must 
exist not only the physical power (or rather the 
possibility) to deal with the thing as we like and 
to exclude others, but also the determination to 
exercise that physical power or control on our 
own behalf.” 

I think that a person cannot be said to 
be in possession of liquor, unless he is 
conscious of the fact that the liquid in his 
possession contains alcohol, The mere fact 
that in the process which takes place in 
the formation of vinegar from wash there 
comes & stage when it temporarily contains 
alcohol does not justify the assumption 
that the person having possession of the 
wash had possession of a liquid consisting 
of or containing alechol. It should be 
noted in this connection that the alcoholic 
condition of the liquid disappears by the 
time the wash becomes vinegar. A man 
in the position of Sita Ram, or, for the 
matter of that any average man not 
possessing any knowledge of the chemical 
changes which take place in the formation 
of vinegar, cannot be considered to be 
conscious of all the chemical changes 
which are taking place in the pitcherful 
of fermented wash in his possession. 

The case is not materially different from 
the one in which an excisable article ‘is 
introduced in’ a man’s house or pocket 
without his knowledge. He cannot be said 
to be in possession of. it in the legal sense. 
The fact that an excisable article is tra- 
ced to his custody because of human 
agency or chemical action in the liquid, 
of which he is unaware, makes no dif- 
ference. But s. 71 throws the burden of 
proving want of knowledge on him. In 
this particular case I hold that the proved 
circumstances of the case rebut the pre- 
sumption arising from s. 7]. For these 
reasons I would hold that Sita Ram is 
not guilty of an offence under s. 60 (a) 
also. As already held, his conviction under 
s. 63 cannot stand. I would, therefore, 
acquit him and direct that the fine, if paid, 
be refunded. i 

Sulaiman, C. J.—I concur in the final 
conclusion of my learned brother that 
the accused should be acquitted of the 
offence under s. 63, Excise Act, with which 
he had been charged. M 

That section. requires possession of an. 
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excisable article without lawful authority 
and also with knowledge that the same has 
been unlawfully imported, transported or 


manufactared or that the preseribed daty ` 


has not been paid thereon. As no utensils, 
implements, apparatus or other materials 
were found which would suggest that 
manufacture of liquor was intended and as 
the circumstances of this case show that 
the accused was probably attempting to 
manufacture vinegar, E am prepared to 
agree -that the requirements of s. 63 have 
not been fulfilled. 

The accused had not been charged with 
any offence unders. 60 and, therefore, if 
is perhaps difficult to hold that there 
was his “prosecution under s. 60" within the 
meaning of s. 71, Excise Act. If the con- 
viction is now altered to one under s., 60 
and a presumption drawn against him 
under s. 71, he may well be prejudiced 
by his not having had an opportunity to 
adduce sufficient evidence. In any case 
the presumption arising from the posses- 
sion of an excisable article for which he is 
unable to account satisfactorily is not ab- 
solute, but is rebuttable and it can be rebut- 
ted not only by direct evidence but also 
by circumstantial evidence. 

The difference between s. 63 and s. 60 (a) 
is that while the former requires knowledge 
of such possession, the latter does not do 
go. If the liquid be an excisable article 
and the accused is knowingly in possession 
of that liquid, then in my opinion it is 
immaterial for purposes of this sub-section 
whether he is actually aware of its ingre- 
dients or not. What the section requires 
is possession of an excisable article, that 
is to say any liquor or intoxicating drug 
as defined by this Act: see s. 3 (13), and 
liquor ueder s. 3 (11) means intoxicating 
liquor and includes spirits of wine, spirits, 
etc. and all liquids ccnsisting of or con- 
taining alcohol. In marked contrast with 
s., 65, s. 60 merely requires proof of posses- 
sion of an excisable article and not actual 
knowledge of the percentage of alcohol in 
it. If, therefore, the accused was in posses- 
sion of a liquid and the circumstances 
make it probable that he was aware of 
his possession of such liquid, then he 
would be deemed to be in possession of 
liquor if the liquid is intoxicating liquor 
including a liquid consistiag of or con- 
taining alcohol, even though he may not be 
aware of the latter fact. 

. The trouble in this case arises from the 
very wide language employed for defining 
‘liquor’. The definition is capable of two 
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possible interpretations. One may be that 
the Legislature intended to make every 
liquid which contained any quantity of al- 
cohol howsoever small, a liquor within the 
meaning of s. 3 (11). In this view even 
a millionth' part a of drop of alcohol in a 
gallon of water would make the whole 
liquid an excisable article and the posses- 
sion of it a criminal offence, even though the 
person in possession be wholly unaware of 
the existence of the almost infinitesimal 
quantity of alcobol in it. It is certainly 
doubtful whether the Legislature had any 
such intention and this is hardly a rea- 
sonable interpretation. The other inter- 
pretation may be that liquor means in- 
toxicating liquor, that is a liquor which 
is fit for human consumption and has an 
intoxicating effect. If the nature and com- 
position of the liquid be such that it 
cannot have an intoxicating effect at all, 
it would not be liquor within the meaning 
of the sub-section even though it happens to 
contain some negligible quantity of alcohol 
in it. 

The Local Government can easily remove 
this ambiguity. There are several sections 
in the Act like ss. 15, 20 and particularly 
76, under which the Local Government 
have powers to exempt certain classes of 
excisable articles from the provisions of 
the act. It would be very easy to declare 
by notification that liquids containing 
a certain lixed percentage of alcohol would 
not be excisable articles under this Act. 
Whether the percentage for purposes of 
exemption should be 2 percent. or more 
is a matter for the Local Government to 
consider. Some such declaration is urgent- 
ly needed in view of the wide language 
of the definition of ‘liquor’ if the sub-section 
were to be interpreted literally. 

In the present case, however, 12.8 per 
cent. of proof spirit seems to be a fairly 
high percentage. As the accused had not 
been prosecuted under s. f0 and he had 
no opportunity to lead evidence to rebut the 
presumption arising from s.71, I do not 
think tnat in the present case we should 
alter the coviction from one under s. 63 to 
that under s. 60 (a). 

By the Court.—We accept the reference 
and setting aside the conviction and the 
sentence passedon the accused, we acquit 
him of the cnarge under s. 63, U. P. Exzise 
Act. The fine, if paid, should be refunded. 

D. Conviction set aside. 


920 . 


OUDH CHIEF COURT 
Second Civil Appeal No. 82 of 1936 
August 25, 1937 
- MADELEY, J. 

BHARAT SINGH AND OTHERS — 
DEFENDANTS—— À PPELLANTS 
VETSUS 
JAGANNATH PRASAD—P raintirr— 
RESPONDENT 

Oudh Rent Act (XXII of 1886), s. 127—Applicabi- 
lity— Private partition between co-sharers proved— 
S. 127, ¿f applies. 

As a general rule one co-sharer cannot eject 
another co-sharer under s. 127 of the Oudh 
Rent Act, butthe position is quite different where 
a private partition between them is proved. l 


8. 0. A. against the order of the District 
Judge, Lucknow, dated August 19, 1936. 
Mr. D.P. Khare, for the Appellant. 

- Mr. Harish Chandra, for the Respon- 
dent. 

. Judgment.—This is a defendants’ appeal 
against an appellate order of the ‘District 
Judge of Lucknow, setting aside a decree 
of an Assistant Collector dismissing a suit 
for ejectment and arrears of rent under 
s: 127 read with s. 108 of the Oudh Rent 
Act. 


The learned District Judge returned the 
case io the lower Court with directions to 
decide what was a fairand equitable rent 
on the plotsin suit and thereafter to pass 
® decree for arrears of rent and eject- 
ment against the defendants. Itis against 
this order that the defendants came in 
appeal. 

Three poinis have been raised in .this 
appeal, The first is that since the defend- 
ants appellants are co-sharers in the same 
mahal with the plaintiff-respondent, there- 
fore, 8.127 of the Oudh Rent Act has no 
application to the case whatsoever, and 
the Revenue Courts have no jurisdiction 
to pass an order of ejectment against 
them. -The second point is that whereas 
the learned District Judge relied upon two 
previous cases filed in 1926, and 1928 by 
Lr. Piare Lall under s. 127 of the Oudh 
Kent Act against Bharat Singh, defendant- 
appellant, and Sheoratan Singh, pre- 
decessor-in-jnierest of the other defendanis- 
appellants, the eniries in ihe revenue 
papers were at that time in favour of 
Dr. Pisre Lall, Since the land was entered 
as his magqbuza, but since 1332 Fasli when 
settlement took place, the entries are in 


favour of the defendants-appellanis since ` 


the land is entered as khudkasht of the 
defendants-appellants with tke exception 


of one plot which is entered as their sir. 
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The third point raised is that the learned 
District Judge has relied upon an admis- 
sion that private partition had taken place 
within the mahal. This admission was 
made by Sheoratan Singh in a previous 
case -and though it is binding upon 
Sheoratan Singh and his successors-in 
interest, it is not binding upon Bharat 
Singh. pa 

In support of the first argument, three 
rulings have been cited:— 

Brij Bhushan v. Collector of Allah- 
abad, 1986 O. W. N., 352 (1). 

Umrai Kuer v. Umrao, A. I. R. 1929 Oudh, 
378 (2). 

Krishnapal Singh Raja v. Rameshwar 

Bakhsh Singh, 8 O. W. N., 849 (3). 
. These rulings are to the effect that 
when there is a bona fide dispute about 
title the Rent Courts have no jurisdiction 
to decide questions of title under s. 127, 
of the Oudh Rent Act. This proposition 
of law is not disputed by the learned 
Counsel for the respondent but he says 
that these rulings have n^ application to the 
present case. : 

It is admitted that no regular partition 
through Court has ever taken place in this 
mahal, but it is argued on behalf of the 
respondent that a private partition is proved 
to the hilt not only by the admission of 
Sheoratan Singhin the previous case but 
also by the wajib ul-arz and by previous 
decision in suits. In Ex. 3, Wayjib-ul-are 


_.of the first regular settlement, para. 3, the 


custom that each co-sharer was entitled 
to realise his rent from certain particular 
plote was recorded. In Ex.4, dastur deh 
of the last settlement, this custom is also 
mentioned in different words and is 
definitely called, “a private partition". It 
says:— 

Barue batwara bhamt magqbuza har hissadar ka 
alahida hai. Apna lagan kashtkaran se har hissa- 
dar wasul karta hai. 

The two cases of 1926 and 1928, when 
Dr. Piare Lall ejected the trespassers from 
these very plots are instances of the 
exercise of this right. They also go to 
prove that these plots were within the 
share of maqbuza of Dr. Piare Lall. Exs. 5 
and 6 aretwo judgments of the Deputy 
Commissioner in which Dr. Piare Lal 
was allowed to exercise this right in 


. (1) (1936) O W N 352; 8 RO 344; (1936) OLR 201; 
12 Luck. 126; 161 Ind. Cas. &21 (D. 

(2) A I R 1929 Oudh 378; 118 Ind. Cas. 811; 13 RD 
11; Ind. Rul. (1929) Oudh 475 

(3) 80 WN 849; 132 Ind. Oas. 770; 15 R.D 422; I 
R 12 A (0) 183; Ind. Rul. (1931) Oudh 322;AI R 
1931 Oudh 401. 
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respect of the collection of rents of other 
plots. Exhibit 19 is the last settlement 
khasra and the plots in suit in this case 
are, shown as in the possession of Dr. Piare 
Lall. This disposes of the argument that 
the entries have been in favour of the 
defendants ever since 1332 Fasli. It 
may be noted also that the two s. 127 
cases brought in respect of these plots by 
Dr. Piare Dall were subsequent to the 
last settlement and, therefore, the argu- 
ment that there has been any authoritative 
change in the entries disappears. The 
only paper which we have in which the 
entries of sir and khudkasht of the defend- 
ants are shown is Ex. Ael, a khatauni of 
1342 Fasli. There is also Ex. 1-1 patwaart’s 
extract for the fixation of rent ‘upon this 
land which mentions it as khudkasht, but 
this entry must be derived from the 
khataunt aforementioned in view of the 
positive evidence that in the last settle- 
ment this land was entered as the maqbuza 
of Dr. Piare Lall.- The argument that it 
‘must be presumed that Ex. A-1 is in ac- 
cordance with the settlement papers and 
has the authority of a. decision of the Settle- 
ment Officer has no force. 

The evidence shows very clearly that 
there has been a private partition in this 
mahal and that these particular plots were 
in the share of Dr. Piare Lall and that 
the plaintiff has succeeded to that share. 


No doubt asa general rule one co-sharer - 


cannot eject another co-sharer under 
8.127 of the Oudh’ Rent Act, but the posi- 
tion is quite different where a private 
partition is proved to the hilt as in this 
case. The argument also that there isa 
bona fide dispute as to title has no force in 
face of the clear evidence showing that 
these plots are in the share of the plaintiff, 
The result is, therefore, that this appeal 
fails and is dismissed with costs. 

D. l Appeal dismissed. 
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_ RANGOON HIGH COURT 
Criminal Revision Petition No. 564 B of 1936 
September 25, 1936 
Mya Bo, J. 

D. K. NATH —Petitionse 

versus: `” 

, P. K. -N ATH— RESPONDENT 
Criminal Procedure Code (Act V of 1898), ss. 250, 
252--All witnesses produced by prosecution under 
s. 380, Penal Code, examined-- Issue of commission to 
examine witness livingin India refused, on ground 
that his evidence would not be material—Accused 


discharged and compensation awarded—Award of 
compensation held legal, 
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When a Magistrate, for sufficient reasons refuses to 


issue a commission, or to move the District Magis- 
trate for issus of a commission forthe examination 


.of a witness ina criminal trial, he cannot be said,to 


have refused, or omitted, to take the evidence pro- 
duced in support. of the prosecution 

Where in a trial under s. 380, Penal Code, a 
Magistrate examines all the witnesses produced by 
the prosecution, but refuses to issue commission to 
examine a witness living at the time in India, on 
the ground that his evidence is not material and 
discharges the accused on the evidence already before 
him and gives him compensation under s. 250 (1), 
Criminal Procedure Oode, the order of discharge is 
legal and there is no legitimate ground of invalidity 
of the order under s. 250 of the Oode of Criminal 
Precedure. Parthasarathi Naicker v, Krishnaswami 
Ayyar (1), distinguished, Shwe Zin v. Tun Hla (2), 


relied on. 

Order.—This matter comes to this 
Court on a reference by the Sessions Judge 
of Hanthawaddy under s. 438, Oriminal 
Procedure Code. The reference was made 
upon ihe application of the petitioner, 
D. K. Nath, against whom an order under 
s- 250 (1), Criminal Procedure Code had 
been made by the Second Additional 
Magistrate of Rangoon in the prosecution 
launched by the petitioner against the 
respondent, P. K. Nath, upon a complaint 
for an offence punishable s. 380, Indian 
Penal Code. The Magistrate having taken 
the evidence of all the witnesses who were 
produced by the petitioner, made an order 
of discharge of the respondent and order- 
ed the petitioner to pay compensation of 
Rs. 50 upon the ground that his complaint 
was false and vexatious. It is not con- 
tended that upon the facts of the case this 
Court should, in revision, interfere with the 
findings arrived at by the Magistrate upon 
the evidence, but the petitioner’s applica- 
tion has been prosecuted on the ground that 
it is only after the examination of all the 
witnesses that the complainant wanted to 
examine, the Magistrate could, in law, come 
to the conclusion that the case was false 
and vexatious. : 

What happened in this case is that in 
the first list of witnesses filed by the peti- 
tioner on April 9, 1936, he mentioned 
the names of six witnesses, but in a 
later list fled by him on May 7, 1936, he 
mentioned the names of four additional wit- 
nesses: on May 12, four witnesses of the 
first list and three of the second list-— 
seven. “witnesses in all—were examined, 
two witnesses of the first list and one of 
the second list being absent. One of the 
witnesses mentioned in the second list 
was a man. named T. M. Nath, and he 
was.one of the absentees on May 12. The 
Court directed issue of fresh summons to 
the three absent Witnesses. On May 30, 
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1936, a third list containing only one witness 
named Abdul Rashid was filed and summons 
was issued for his attendance. On June 5, 
when the case was called on for hearing, 
Abdul Rashid was the only one present, 
while two of the witnesses of the first 
list and T. M. Nath of the second list, 
who were absent on May 12, were unserv- 
ad. The evidence of Abdal Rashid was 
duly taken ‘and the learned Advocate for 
the petitioner waived the examination of 
ihe three witnesses but asked that T M. 
Nath might be examined on commission 
in Chittagong. In support of his request 
he stated certain grounds which, the learn- 
ed Magistrate rightly held, did not show 
that 1. M. Nath’s evidence would be 
material to the fate of the prosecution. 
These are the circumstances under which 
it is complained on behalf of the peti- 
tioner that all the evidence the complain- 
ant wanted to adduce had not been taken 
by the Court; and it is upon this ground 
that the order for payment of compensa- 
tion has been challenged relying on the 
authority in Parthasarathi Naicker v. Kri- 
shnaswami Ayyar (1) in which-a single 
Jadge of the Madras High Oourt in a 
case where a Magistrate after hearing 
only five of the prosecution witnesses and 
without taking the rest of- the -evidence, 
as he thought that the remaining witnesses 
would not materially help the case, dis- 
charged the accused and awarded compen 
sation to him, held that it was only 
after the examination of all the evidence 
that the complainant wanted to adduce, 
that the Magistrate could come to the con- 
Glusion that the case was false and vexa- 
tious and award compensation under s, 250, 
Oriminal Procedure Code. Upon the facts 
of that particular ‘case I have no reason to 
doubt the cerrectness of that decision; 
but the clause, “it was only after the 
examination of all the evidence that the 
complainant wanted to adduce,” in my 
Opinion, with all respect, puts the matter 
too broadly. z 

“In Shwe Zin v. Tun Hla (2) which arose 
cut of a summons case in which after exa- 
mining the complainant and one witnéss 
and without ‘examining the other witnesses 
offered by the complainant; which the Magis- 
trate was bound to do under s. 244, Orimi- 
nal Procedure Code, the Magistrate dis- 
charged the accused person and ordered 
the complainant to pay compensation under 
(4) 51 M 387; 106 Ind. Cas. 706; A IR 1928 Mad 
169; 29 Cr. L J 114; 54 M L J 641; 27 L W 86, 

‘(@Q) TLBR44, © - 
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s. 250, Criminal Procedure Code, it was held 
that the provisions of s. 250 could only be 
applied when the discharge or acquittal 
was legal. Tnis, I have no doubt, is eor- 
rect. The sole criterion therefore is whe- 
ther the order of discharge in this case 
was legal, and it turns upon whether the 
Magistrate before making his order of 
dischargs ex mined the witnesses tender- 
ed on behalf of the prosecution, which he 
was bound to do under s. 252, ‘Criminal 
Procedure Code, under which the Magistrate 
shall take all such evidence as may be 
produced in support of the prosecution. 
In the present case it is perfectly clear 
that the Magistrate took all the .evidence 
that was produced by or on behalf cf the 
complainant. It cannot be said that the 
omission to issue a commission for the exa- 
mination of T. M. Nath, or, to be more 
accurate, the omission on the part of the 
Second Additional Magistrate to move the 
District Magistrate for issue of a, commis- 
sion for the examination of T. M. Nath 
at Chittagong, was a refusal to take the 
evidence which was produced in support 
of the prosecution. Evidence taken on 
commission is not evidence until it is re- 
ceived in the case and, in my opinion, 
it is not correct to say that when’ a Magis- 
trate, for sufficient reasons refuses to issue 
a commission, or to move the District 
Magistrate for issue of a commission for 
the examination ofa witness in a. criminal 
trial, he has refused or omitted to take tha 
evidence produced in support of the pro- 
secution. If it be otherwise a cunning 
complainant will always be able to safe- 
guard himself not only against the risk 
of an order under s. 250, Criminal Pro- 
cedure Code, being made against him but 
also even against the likelihood of an 
order of dischirge of the accused by in- 
cluding in his list of witnesses the name 
cf an unimportant or fictitious witness liv- 
ing at a great distance from the Court 
whose evidence cannot but be taken on 
commission at great expense and incon- 
venience to the Court and to the accused 
person. i 

ln my opinion, the order of diszharge is 
perfectly legal in the present case, and 
accordingly there is no legitimate ground of 
invalidity of the order under s. 250, Criminal 
Procedure Code. In the result, I direct that 
the petitioner's application for revision be 
dismissed, and the order for compensation 
under s. 250, Criminal Procedure Code, 
maintained. 

D. Revision dismissed, 


~ 


“y 


1937 


ALLAHABAD. HIGH COURT 
Second Oivil Appeal No. 330 of 1935 
l April 27, 1937 
_@ Iopat AHMAD, J. 
Subedar Major Thakur HANS RAM 
SINGH AND OTHERS—DEFENDANTS 
: —APPELLANTS 


; VETSUS i 
Lala KISHORI LAL — PLAINTIFF 

— RESPONDENT. 

- Limitation Act (IX of 1908), Sch. I, Art. 97— 
Plaintiff purchasing shop from defendant — Suit for 
possession by plaintiff—Suit by defendant for can- 
cellation of sale-deed - Both suits decided on same 
day—Plaintiff's suit dismissed and suit by defendant 
decreed—Plaintiff appealing from decree in defen- 
dants’ suit cancelling sale-deed — No appeal— 
Other decree — High Court-allowing appeal and 
decree of cancellation set aside—Plaintiff suing for 
refund of sale price — Limitation — Time, when 
TUNS. 

' On September 18, 1926, defendant sold six shops to 
plaintiff for Rs, 10,000, One of the shops had been, 
béfore the date of the sale-deed, mortgaged: by con- 
ditional sale to P, After the sale the plaintiff did 
not get possession over the shopin dispute and then 
on December 22, 1926, he filed a suit against the 
. defendant and P for possession of the shop. During 
the pendency of that suit the defendant inthe year 
1927 filed a suit for cancellation of the sale-deed of 
September 1926. Boththe suits were decided by the 
trial Court on one and the same date, viz.,on May 
12,1927, That Court decreed the suit for cancellation 
of the ‘sale-deed and dismissed the suit for possession 
ofthe shop in dispute. The plaintiff filedan appeal 
in the High Court against the decree in the suit filed 
by the defendant but oo no appeal against the 
decree in the suit filed by him for possession of the 
shop. The result was that ‘the decree dismissing 
his suit became final. The High Court on April 22, 
1931, allowed the appeal of the plaintiff and dismissed 
the suit for cancellation of the sale-deed. The plaintiff 
on April 7, 1933, filed a suit for refund of the sale- 
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rice : 
P Held, that theclaim for refund of thesale price 
was governed by Art. 97, Sch. I of the Limitation Act. 
The consideration of the shop failed either in 
September 1926, or at any rateon May 12, 1927, when 
the plaintiff's claim for possession was dismissed, 
and not when the High Gourt dismissed the suit for 
cancellation of sale-deed. The period of limitation of 
refund of the sale consideration, therefore, commenced 
to run from May 12, 1927, and as the suit was not 
filed within three years of that date, it was barred 
by limitation. Kundan Lal v. Bisheshar Dayal (1), 
relied on. Udit Narain Misr v. Muhammad Minnat 
Ullah (2), distinguished. 


8. C, A. from the decision of the District 
Judge, Kumaun, dated February 16, 1934. 


Messrs. M. L Agarwala, B. Malik and 
Brij Mohan Chandoula, for the Appellants. 

Messrs. K. N. Katju and R. N. Gurtu, for 
the Respondents. 

Judgment.—This is a defendants’ ap- 
peal and arises -cut of. a suit for delara- 
tion .of right to. and for possession of a 
double-storeyed shop. The facts that led 
to the suit are shortly as follows: On 
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September 18, 1926, Haus Ram, defendant 
No. 1, sold six shops to Lala Kishori bal, 
plaintiff for Rs. 10,000. One of the shops 
which is the subject of dispute in the pre- 
sent litigation, had been, before the date 
of the sale-deed, mortgaged by conditional 
sale to Prem Lal, defendant No. 2. After 
the sale, Kishori . Lal did not get posses- 
sion over the shop in dispute and then on 
December 22. 1926, he filed a suit against 
Hans Ram and Prem Lal for possession of 
the shop. During the pendency of that 
suit Hans Ram in the year 1927 filed a 
suit for cancellation of the sale-deea of 
September 1926. Both the cuits were 
decided by the trial Court on one and the 
same date, viz, on May 12, 1927. That 
Court decreed Hans Ram’s suit for cancel- 
lation of the saleedeed and dismissed 
Kishori Lal's suit for possession of the shop 
in dispute, Kishori Lal filed an appeal in 
this Court against the decree in the suit 
filed by Hans Ram, but perferred no ap- 
peal against the decree in the suit filed 
by. him for possession of the shop. The 
result was that the decree dismissing 
Kishori Lal's suit became final. This Court 
on April 22, 1931, allowed the appeal of 
Kishori Jual and dismissed the suit for 
cancellation of the sale-deed. i 

The suit giving rise to the present 
appeal was then filed by Kishori Lal ‘on 
April 7, 1933. The claim was resisted by 
both the defendants. They contested the 
plaintiff's right to a decree for possession 
and also pleaded limitation in bar of the 
plaintiff's claim, The trial Court dismissed 
the plaintiff's claim for possession presu- 
mably on the ground that Prem Lal had 
already obtained a foreclosure decree on the 
basis of the mortgage by conditional sale 
in his favour with respect to the shop in 
dispute. But while dismissing the claim 
for possession, the trial Court granted to 
the plaintiff a decree for Rs. 1,667 
against Hans .Ram, vendor. There is 
nothing in the judgment of the trial 
Court toshow as to how it fixed the price 
of the shop in dispute at Rs. 1,667. But 
I take it that as‘six shops were sold for 
a sum of Rs. 10,000 the trial Court awarded 
to the plaintiff one-sixth of the sale-price as 
the price of one @the six shops sold. That 
Court was of the opinion that the period of: 
limitation was 12 years and that the suit 
was not time-barred. 

The plaintiff was satisfied with the 
decision of -the trial Court but Hans Ram, 
vendor, filed an appeal in the lower Ap- 
-pellate Court, and the decree of the trial 
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Court was assailed in the lcwer Appellate 
Court inter alia on the following grounds: 
(1) That the trial Court, in the absence of 
any evidence on the point, was not justified 
in fixing the price of theshop ata sum 
of Rs. 16¢7, and (2) that the ‘suit for 
recovery of the sale price was time-barred. 

The lower Appellate Court overruled these 
contentions of the defendant and affirmed 
the decree of the trial Court. Hans Ram 
has ceme up in appeal to this Court and 
the two contentions noted above have been 
pressed on his behalf before me. Further, 
it has been argued that all that Hans Ram 
purported to sell by the sale-deed of 1926 
was such rights as he had in the shops in 
dispute and that he did not profess to be 
the absolute owner of the shops. It is, 
therefore, contended fhat as no warranty 
of title was given by Hans Ram, a decree 
for refund of the sale-price could not be 
passed in favour of Kishori Lak Ina my 
judgment this contention is without sub- 
stance. The sale-deed is in Pahari Hindi 
and a transliteration of the same in Urdu 
has been placed before me by Dr. Agarwala, 
the learned Counsel for the appellant. Ihe 
document read as a whole clearly indicates 
that Hans Ram professed to be the abso- 
lute owner of tke six shops sold by him. 
It is recited in the sale-deed that posses- 
sion of the shops was from the date of the 
sale delivered to the vendee. There was, 
therefore, a clear warranty of title con- 
tained in the sale-deed and Kishori Lal 
was entitled either tothe possession of the 
shop or to the refund of its price. 

But I am unable to agree with the 
lower Appellate Court on the question of 
limitation. The claim for refund of the 
sale-price was, as observed by the learned 
Judge of the lower Appellate Court, 
governed by Art. 97, Sch. I to the 
Limitation Act. The period of limitation 
under that Article for a suit for money 
paid upon an existing consideration which 
afterwards fails is three years from the 
date of the failure of the consideration. 
The question, therefore. arises on what 
daie was there failure of consideration so 
far as the shop in dispute is concerned. 
The learned District Judge held that the coa- 
sideration failed on April 22, 1931, when the 
High Court dismissed the suit of Hans Ram 
for cancellation of the sale-deed. In my 
judgment this conclusion of the learned 
District Judge is erroneous. 


It -was the duty of Hans Ram, the ven- 
dor, to’ deliver possession of all the six 
shops to Kishori Lal on September 18, 1926 
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—the date on which the sale-deed was 
executed ` It is clear that so far as the 
shop in dispute is concerned, Hans Ram 
failed to deliver possession to Kishori Lal. 
The failure of Hans Ram to deliver pos- 
session led to the institution of the suit for ` 
possession of the shop in dispute by Kishori 
Lal. Kishori Lal’s suit was dismissed on 
May 12, 1927, and, as stated above, the 
decree in that suit became final. There- 
fore, so far as the consideration of the 
shop in dispute was concerned, it failed 
either in September 1926, or at any rate 
on May 12, 1927, when Kishori Lal’s~ claim 
for possession was dismissed. The period 
of limitation for refund of the sale con- 
sideration, therefore, commenced to fun 
from May 12,.1927, and as the suit giving 
rise to the present appeal was not filed 
within three years of that. date, it was 
barred by limitation. To this effect is the 
decision of this Court in Kundan Lal v. 
Bisheshar Dayal (1). The decision in Udit 
Narain Misr v. Muhammad Minnat Ullah 
(2), relied upon by the lower Appellate 
Court has, in my judgment, no application ` 
to the facts of the present*case. In that 
case it was held that the limitation for a 
suit for refund of a part of the considera- 
tion that was paid to an intending vendor 
in anticipation of the execution of a sale» 
deed by him begins torun from the date 
of the dismissal of a suit by the intended 
vendee for the specific performance of the 
contract of sale. In the present case there 
was a completed sale which cast an obliga- 
tion on the vendor to putthe veudee in 
immediate Possession of the property, and 
the failure to discharge this obligation on 
the part of the vendor constituted failure of 
consideration. ; 

I am unable to appreciate how it could 
be said that the consideration failed on 
the date when this Court dismissed the 
suit for cancellation of the sale deed filed 
by Hans Ram. The dismissal of thet suit 
far from nullifying the sale affirmed its 
validity and, therefore, it could not be said 
that any portion of the consideration of the 
sale failed onthe date of the decision of 
this Court. I, therefore, hold that the claim 
for refund of the sale consideration was 
time-barred. The appeal is, therefore, 
allowed and the plaintiff's suitis dismissed 
with costs throughout. 

N. B.—Leave to appeal under the Let- 
ters Patent is granted. 

. D. Appeal allowed. 
(1) 50 A 95; 103 Ind, Cas, 615; A 1 R 1927 All, 734; 
A LJ 841. - 
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MADRAS HIGH. COURT 
Seccnd Civil Appeal No, 133 of 1933. 
December 18, 1936 
. EURN; J. 
~ CHIVIKULA LAKSHMINARAYANA— 
APPELLANT ` 
versus 
SINGU HANUMAYYA AND orases— 
RESPONDENTS. i 

Civil Procedure Code (Act V of 1908), s 47—Pur- 
chasers, of mortgaged: property pendente lite, if re- 
presentatives of judgment-debtor—Dispute between 
them and mortgagee decree-Holder—-Whether falls 
within $.47-- Suit-for possession against purchaser, 
if barred. 

Purchasers of the mortgaged property pendente lite 
are representatives of the Judgment-debtor and the 
question regarding the delivery of the mortgaged 
property arising between thé mortgagee decree-holder 
and’ such persons isone under s. 47, Civil Procedure 
Code. Consequently the decree-holder cannot file a 
sult against the purchaser of the mortgaged proper- 
ty pendente lite in possession, specially when he is 
aware of the purchase during thesuit. Ram Charan 
v. Parmeshwar (5), followed, Basappa Budappa v. 
Bhiman Gowda Shiddangowda (2), dissented from. 


8. C. A. against the decree of the Sub- 


Judge, Guntur, in A. 8. No. 113 of 1931. 


Mr. Ch. Raghava Rao for Mr. V. 
Govindrajachari, for the Appellant. 

Mr. A. Lakshmayya, for the Respondents, 

dudgment.—There is no dispute about 
the facts. The only question decided by 
the learned Subordinate Judge and the 
cnly question arising for decision in this 
appeal is one of limitation. It is clear that 
if the question arising: between the plain- 
tiffs and the contesting respondents falls 
under s. 47, Civil Procedure Code, the 
decision of the learned Subordinate Judge 
is correct. As. to this I do not think there 
is any room for doubt. The contesting 
defendants are persons who purchased the 
mortgaged property pendente lite. There 
-are Many decisions, the. result of which is 
that purchasers: of the mortgaged property 
pendente lite are representatives of the 
judgment-debtor and there is no dispute 
with regard to this point. Mr. Raghava 
Rao’s contention is that the question: which 
arises now between the plaintiffs and’ the 
contesting defendants does not come within 
8:. 47 because it did not arise in. execution 
of the decree. Section 47, however, pro- 
vides that all questions arising between the 
parties or their representatives relating to 
the executicn, discharge or satisfaction of 
the decree must be determined by the 
Court executing the decree and rot by a 
Separate suit. The only question which 
arises is with regard tothe delivery. cf the 
mortgaged property. The plaintiffs applied 
In execution for delivery against defendants 
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l to 7,. the heirs of the original 
mortgagor. Bit it was well-known to the 
Plaintiffs in 1922 when the execution peti- 
tion was filed, that defendants Nos 1to7 
were not in possession. 

As early as 1917 the plaintiffs had tiled 
an application I. A. No. 1263 of 1917 to 
implead the purchasers pendente lite in the 
suit oh the ground that they had brought 
the property and were in possession of it. 
That application was rejected by the trial 
Court. Now since the question is with 
regard to the delivery of possession of the 
mortgaged property, it seems to me impos- 
sihle to hold that it is not a question 
relating to the execution cf the decree. 
Mr. Raghava Rao contends that his clients 


‘did all that was-obligalory upon them when 


they took out execution proceedings against 
defendants Nos. 1 to 7. He points out 
that they had- unsuccessfully attempted to 
get the purchasers impleaded as parties 
in the suit, that they got a decree only 
against defendants Nos. 1 to 7 and that 
they executed this decree against defen- 


dants Nos. lto7in so far as it could be 


executed. Having done that'he sass they 
were under no obligation to implead the 
purchasers. He does not dispute the cases 
cited.on behalf of the respondents of which 
Ishan Chunder Sirkar v. Bent Madhub 
Sirkar (1) is typical, in which it has been 
held that a purchaser pendente lite is 


‘competent to intervene in execution proceed- 
‘ings and to have his questions decided 


by the executing Court. In the present 
case he points out that the purchasers did 


‘not intervene in the execution proceedings. 


This, however, leaves out of account the 


fact that -the decree-holders knew the pur- 


chasers to be in possession but gave them 
no notice of the execution proceedings. It 
is not easy to see, how the purchasers could 
intervene in: execution. proceedings in the 
absence of notice tothem. Mr. Raghava 
Rao relies mainly upon the case 
reported in. Basappa Budappa v. Bhiman 
Gowda Shiddangowda (2) in which it was 
held that -a purchaser pendente lite is not 
a representative of the judgment-debtor 
for all purposes. With due respect I am 
not, prepared. to.follow. the, decision of the 
Bombay -bigh Court in that case. It 
appears from the judgment in Basappa 
Budappa v. Bhiman Gowda. Shiddangowda 
(2) at p. 212* that no authority was cited 

(1) 24 C 62;1C WN 36. 

(2). 52 8.208; 108 Ind. Cas. 17; AI R 1928 Rom. 65; 
30 Bom. L R 102.. 
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before the learned Judges for the pro- 
position that transferees pendente lite are 
representatives within the msaning of s. 47 
except Madho Das v. Ramji Patak (3) 
and Sheo Narain v. Chunni Lal (4). It is 
needless to point out that there are many 
more cases which might have been cited. 
The case which comes nearest to the pre- 
sent case, so far asI am able to see, is 
the case in Ram Charan v. Parmeshwar (5). 
Like the present case, that was one in 
which during the pendency of the suit for 
foreclosure, the mortgagor sold to a stranger 
the equity of redemption. After the sale, 
the plaintiff applied for a final decree and 
impleaded the purchaser but later on dis- 
charged him. As in the present case, in 
execution of his final decreé the plaintiff 
got .delivery of possession as against the 
mortgagor. But he failed in the mutation 
proceedings to get his cwn name entered 
in the place of that transferee. Thereupon 
he applied to execute the decree again for 
delivery of possession as against the trans- 
feree. It was held by the Court that he 
was entitled to apply for execution against 
the tranferee who was actually in posses- 
sion. At p. 23y* the learned Judges dealt 
with an argument similar to the one put 
forward by Mr. Raghava Rao in the 
present case. Mr. Raghava Rao has con- 
tended that having taken out execution 
proceedings against the only defendants 
who were on the record, he has done all that 
was necessary for him todo. The learned 
Judges of the Allahabad High Court observe 
as. follows: 

“Tt is next argued that the appellant having 
taken out execution of his decree against Nurul 
Hasan and having obtained delivery of possession 
against him, the decree-should be deemed to have 
been completely executed, and no further execution 
proceedings can take place.” 


They go on to say: 

“We do notthink this argumentis sound. There 
can be no doubt that the dec,ee-holder could have 
in the first instance, applied for execution not only 
against Nurul Hasan but also against his transferee 
pendente lite. Had he done so, there could be no 
argument against the maintainability of such ap- 
plication so far as Parmeshwari Din was concerned. 
The position cannot be materially different if an 
application was made in the first instance only 
against Nurul Hasan; and when the decree-holder 
subsequently discovered that the execution taken out 
against Nurul Hasan was infructuous, he applied 
for execution of his decree under O. XXI, r. 11, 
Civil Procedure Code, against the respondent, who 
should, as much be considered to be the judgment- 
debtor as Nurul Hasan himself, We are clearly of 

(3) 16 A 286; A W N Io, 84. 

(4) 22 A 243; A W N 1900, 51. 

(5) 55 A 235, 144 Ind. Cas. 70; A IR 1933 All. 201; 
(1933) A L J 118; Ind. Rul. (1933) All. 364. 
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opinion that the execution taken out against Nurul 
Hasan was not a complete execution of the decree.’ 


The present case is stronger in one res- 
pect. It appears that in the Allahabad 
case the decree-holder only found subse- 
quently that his executicn preesedings had 
been ineffective and infructuous. In the 
present case the plaintiffs knew from the 
beginning that the execution proceedings 
must be infructucus and ineffective. They 
have known for five years at least that the 
purchases were in possessicn and there 
was no meaning in their putting in an 
execution application for delivery of posses- 
sion without giving notice to the persons 
whom they knew to be in possession. For 
these reasons I am of opinion that the learn- 
ed Subordinate Judge was right in holding 
that this was a question under s. 47, Civil 
Procedure Code, and the plaintiffs’ suit was 
barred. The question of limitation arises 
because the plaintiffs’ suit was brought more 
than 4 years or. about 4 years after the deli- 
very proceedings under Ex. L. The suit, 
therefore, if treated as an application 
under s. 47, was clearly barred by limita- 
tion. It follows that this -appeal must bé 
dismissed with costs of the contesting res- 
pondents, (Leave to appeal is asked for and 
refused). 


AON. Appeal dismissed.: 


LAHORE HIGH COURT. 
Civil Reference No. 21 of 1936 
October 19, 1936 
a -JAI DAL, J. ' 
DEPUTY COMMISSIONER, MIANWALI— 
PETITIONER . E 
versus 


AMIR KHAN AND OTHERS— RESPONDENTS ` 

Punjab Alienation of Land Act (XIII of 1900), 
83, 21-A (2), 16,6 (1) (a)—Revision under s. 2i-A (2) 
—~Limttation, when commences— Revision, when lies— 
Digging of land and use of earth, whether profit 
Mortgagee, whether can diy land—General Receiver 
conducting sale and not Collector— Propriety of. 

An application for revision under s. 21-4 (2) of 
the Punjab Alienation of Land Act, can be made 
within two months of the date on which the Deputy 
Commissioner is informed of the order which is 
alleged to be contrary to any provisions of the Punjab 
Alienation of Land Act. lt is not from the date on 
which the Deputy Commissioner makes up his mind 
that the order is illegal that the time is tu count but 
from the date on which the order is brought to hig 
notice. 

An application for revision is enterbainable only 
if the order passed is contrary to any provisions of 
the Punjab Alienation of Land Act. 

There is no provision in the Punjab Alienation 
of Land Act, prohibiting the digging up of land by 
a lessee or a mortgagee. Section 6 (1) (a) entitles 
the mortgagee to receive rents and profits of the 
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land for a period of twenty years. Digging up the 
land and use of the earth would fall within the defi- 
nition of receipt of profits of the land. 

Sale of an interest inthe land even if conducted 
by the General Receiver and not by the Collector is a 
matter which has nothing to do with the Punjab 
-Alienation of Land Act 

O. Ref. from an order of the District 
Judge, Mianwali, dated November 3, 1934. 

Mr. V. N. Sethi, for the Respondent (Amir 
Khan). 

Order.—This is an application by the 
Deputy Commissioner of Mianwali for 
revision of an order passed by the District 
Judge, Mianwali, on the November 3, 1934. 
The application _is under s. 21-A (2) of 
the Punjab Alienation of Land Act. It 
appears that one Amir Khan was adjudicat- 
ed insolvent and his land was farmed out 
for twenty years under the orders of the 
District, Judge. The learned Judge direct- 
ed that “the Receiver may notify any bidder 
that he may dig up the land to any reason- 
able extent.’ It is this order that is 
sought to be revised by this application. 
It seems that the attention of the Deputy 
Commissioner was invited to the alleged 
illegality of the order by the insolvent by 
his application dated November 21, 1935, 
which, however, was not presented till 
January 31, 1936. On that date the Deputy 
Commissioner passed an order on the ap- 
plication that the Revenue Officer should 
make enquiry and report on it. 


Assistant, the Deputy Commissioner made- 
this application on June 26, 1936. It is 
rightly contended on behalf of the respon- 
dent that this application is barred by 
time. An application for revision under 
s. 2]-A-(2) of the Punjab, Alienation of 
Land Act can be made wishin two months 
of the date on which the Deputy Ccmmis- 
sioner is informed of the order which is 
alleged to be contrary to any provisions of 
the Punjab Alienation of Land Act. It is 
not from the date on which the Depuly 
Commissioner makes up his mind that the 
order is illegal that the time is to count 
but from the date on which the order is 
brought to his notice. The order in ques- 
tion was brought to his notice on danu- 
ary 31, 1936, and the application which was 
made on June 26, 1936, would be obviously 
barred by time. 

On the merils also, in my opinion, this 
application must be rejected. An applica- 
tion for revision is entertainable only if 
the order passed is contrary to any provi- 
sions of the Punjab. Alienation of Land 
Act. Tam -not satisfied that the order in 
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question falls within this category. The 
Deputy Commissioner is ef cpinion that: | 

“The permission to dig up the land will allow the 
mortgagee to commit an act which is destructive or 
permanently injurious to the property as contemplat- 
edin s. 76 (e) of the Transfer of Property Act.” 

l am not concerned with the provisions 
of the Transfer of Property Act for the 
purposes of ihis petition. Moreover, the 
order does safeguard the interest of the 
insolvent by providing thatthe land may 
be dug up to any reasonable extent. There 
is no provision in the Punjab Alienation 
of Land Act prohibiting the digging-up of 
land by a lessee or a mortgagee. Section 6 
(1) (a) relied upon by the Deputy Gommis- 
sioner entitles the mortgagee to receive 
rents and profits of the lend for a period of 
twenty years. Digging up the land and use 
of the earth would fall within the definiticn 
of receipt of profits of the land. Another 
objection raised to tke sale of the interest 
in the land isthat it was conducted by the 
General Receiver and not by the Uollector. 
That again is a matter which has nothing 
to do with the Punjab Alienation of Land 
Act. I, therefore, dismiss this application 
both as barred by time and on the merits. 
There will be no order as tothe costs of this 
reference. 


D. Application dismissed. 





OUDH CHIEF COURT 
Second Civil Appeal No. 44 of 1936 
October 19, 1937 

SMITA AND MADELEY, JJ. 
GIRRAJ—DEFENDANT— APPELLANT 
versus 
R. B. Pandit SANKATHA PRASAD 
AND OTHERS— P LAINTIFPS— 
RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 53 (1)— 
Suit by attaching creditor under 0O. XXI, r. 63, 
Civil Procedure Code (Act V of 1908), to establish 
his right to altach and sale property— Objection 
that suit in effect is one under s. 53 (1), and, there- 
fore, must be brought in representative capacity 
Objection not taken in trial Court—If can be allows 
ed at appellate stage. 

Where a suit is brought under O. XXI, r. 63, by 
an attaching creditor to establish his right to attach 
and bring to sale certain property by avoiding a 
transfer ofthe property, onthe ground that it has 
been made with intent to defeat or delay the credit- 
ors of the transferor, it is the duty cf the trial Court 
to sce that thesuit is biought in a representative 
capacity andit can, if sucha suitis brought by one 
creditor in his individual capacity, direct the plaint- 
iff to take pioper steps to put matters right. Where, 
however, such asuitis not brought in a representative 
capacity and no objection is taken as to the form of 
the suit inthe trial Court but is only raised for 
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the first time in appeal, the objection cannot be 
allowed inthe Appellate Court. The Court has in- 
herent jurisdiction ina case of this nature although 
its jurisdiction is irregularly invoked and the de- 
fendant by his conduct is precluded from maintain- 
ing in appeal that the suit was not maintainable as 
framed. Asgar Ali v.C,V. R. M. Firm (38), follow- 


ed. 

S. O. A. against the decree of the District 
Judge of Sitapur, dated October 17, 1935, 
confirming the decree of the Civil Judge, 
Kheri, dated May 22, 1935. | 


Mr. B. N. Chak, for the Appellant. 
Mr. R. N. Shukla, for Respondent 


No. lL. 


Judgment.—This is a second appeal 
from a decision by the learned District 
Judge of Sitapur, by which he dismissed 
an appeal from a decision by the learned 
Subordinate Judge of Kheri. 

The facts are set out in the judgment 
of the learned District Judge. All that 
we need state here is thatin execution 
of adecree obtained by him ona mortgage, 
Rai Bahadur Pandit Sankatha Prasad 
attached ahouse as the property of his 
mortgagor, Govardhan Singh, thereupon 
the house was claimed by, Gobardhan 
Singh's daughter, Musammat Ratan Kuar, 
on. the basis of a deed of gift, and an 
objection was also put forward by one 
Girraj, who claimed, that he was a mort- 
gagee of the house from Musammat Ratan 
Kuar. The objection of Musammat Ratan 
Kuar was disallowed by the executing 
Court, but that Court held that Girraj 
was abona fide transferee for considera- 
tion, the regult being that the house 
was ordered to be sold subject to the 
morigage in his favour. Thereupon the 
decree-holder instituted the suit oub of 
which this appeal arises for a daclaration 
that the house in question is owned by the 
defendant No. 3 (Gobardhan Singh), and 
that it. is liable to be sold in execution 
of the plaintiffs’ decree, and that it is 
not subject to any mortgage in favour 
of the defendant No.1 (Girraj). It was 
asked that the mortgage deed in favour 
of Girraj be declared ineffectual as against 
the plaintiff. In para. 4 of the plaint it 
was-set forth that the defendants knew 
that the house belonged to the: defendant 
' Nó. 3, and that the defendant No. 2 
(Musammat Ratan Kuar), had no right to 
mortgage it, and no rights accrued to the 
defendant No. I under the deed, which it 
was said, was fictiticus and collusive. 
The Court below have both found that the 
ed of gift in favour of Musammat Ratan 
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Kuar was fictitious, and that no considera- 
tion, was proved for the mortgage-deed in 
favour of Girraj. The plaintiff's suit 
was accordingly decreed. The appeal 
before the learned District Judge was by 
Girraj] alone, and he iae the appellant in 
this second appeal also. 

The only point taken before us by the 
learned Counsel for the appellant is that 
the suit offended against the provisions 
of para. 4 of s. 53 (1) of the Transfer of 
Property Act. The argument is that 
substantially it was a suit bya decree- 
holding creditor to avoid transfers on 
the ground that they had been made with 
intent to defeat, or delay the creditors of — 
Gobardhan Singh, and that in those cir- 
cumstances the suit was bound to be 
instituted on behalf of or for the benefit of 
all the creditors. The learned Counsel for, 
the plaintiff-respondent contended in reply 
to this argument that O. XXI, r. 63 of 
the Code of ‘Civil Procedure, confers a 
special right of suit, which is unfettered 
by the provisions of s. 53 of the Transfer 
of Property Act. He further contended 
that the point based upon the provisions 
of s.53 (1) of the Transfer of Property 
Act not having been taken in the’ trial 
Court, it cannot be taken now. 

In support of his contention that a plain- 
tiff who comes into Court under the pro- 
visions of O. XXI, r. 63, Civil Procedure 
Gode, isin a special position, the learned 
Counsel for the plaintiff-respondent made 
reference to a decision of the Lahore High 
Court reported in (Din Muhammad and 
another v. Uma Dat-Hans Raj and others, 
A. I. R. 1931 Lahore 430, (1). The relevant 
portion of that decision runs as fol- 
lows :— 

“Tt was pointed out in K. Puthiyapurayil Pokkar 
v. C, Kunhamad (1919) 42 Mad. 143; 51 Ind: Cas 714 
(2) that the defeated party in a claim petition 
0: given to him under 
O. XXI, r. 63, Civil Procedure Code, which could not 
be defeated by any rule of practice which had no 
statutory basis, such party is placed by that rule’ 
in a specially unfavourable position as regards 
limitation; on the other hand he is freed from 
other restrictions as to the nature of the suit to be 
brought which an ordinary creditor may labour 
under.” 

The concluding portion of this passage 
certainly supports the contention of the 
learned Counsel but the Transfer of 
Property Act does not apply to the 
Punjab, andthe necessity in certain cir- 
cumstances of filling what is usually 


(1) A I R 1931 Lah. 430; 133 Ind. Cas, 118; 32 P & 
R201; Ind. Rul. (1931) Lah. 742. 

(2) 42 M 143; 51 Ind. Oas. 714; 25 ML T 47; (1919) 
M WN 39; 9 L W 138; 36M LJ 231, 
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described as a representative sult. rests 
now in the parts of India. to 
Transfer of Property Act applies upon the 
statutory provisions contained’ in s. 90d 
(1) of the Act. The Madras decisi n relied 
onin the Lahore case isof the year 1918, 
long prior to the amendments made in 
s. 53 of the Transfer of Property Act'in 
the year 1929. We, therefore, entertain 
considerable “doubts as to whether the 
fact that the plaintiff instituted this suit 
according to the provisions : of O. XXI, 
r. 63, Civil Procedure’ Code, is sufficient 
in itself to exclude the operation of the 
provisions of s, 53 (1) of the Transfer of 
Property Act. 

The learned Counsel for the appellant 
conceded that the. actual averments in 
the plaint do not attract the provisions 
of s. 53 (1) but he contended that the mode 
in which the suit was conducted and 
the type of evidence that was recorded, 
show that‘the suit was, really of such a 
nature that the provisions of that section 
would apply. Here again the question 
is not beyond doubt, but we do not 
think it necessary definitely to decide 
that point since even if it be conceded 
that the suit ought to have been brought 
on. behalf of, or forthe benefit of all the 
creditors of Gobardhan Singh, we do not 
think that we can allow -this appeal 
on that ground only. The point now 
taken as has been mentioned already, 
was not taken in the trial Court, and we 
were given by the learned Counsel for the 
appellant to understand that it was not 
taken before the lower Appellate Court 
either. Itis true that the point’ was not 
taken. inthe grounds of appeal in that 
Court, but the concluding part of the 
Judgment of the learned District Judge 
shows that it was taken before him in 

‘guments. He briefly dismissed the point 
relying on K. Puthiyapurayil Pokkar v. 
C. Kunhamad, I. L. R. 42 Madras 143 (2)and 
Din Muhammad v. Uma Dat Hans Raj, 
133 Ind. Cas, 118; A. I. R. 1931 Lahore 430 
(i). In one sense, therefore, this point 
was not taken in appeal before. the Court 
below since if was not mentioned in the 
grounds of appeal, but in another sense 
it was taken, since ‘it was ‘undoubtedly 
mentioned before the learned - District 
Judge. It seems to us, however, that: it 
makes no difference whether the point 
was lrst taken in first appeal or in second 
appeal. In the Madras case referred to 
above it was said at p. 150 :* os 
"Page of 42 M—[Ed.| " 
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“But if a suit had been proceeded with without 
any objection being taken to its form on the 
ground of its not being on behalf of all the 
creditors and a decree had been passed setting 
aside a transfer as fraudulant, it seemsto me that 
there is no jurisdiction for allowing such an 
objection to be raised for the first time in appeal 


’ or for ignoring the findings arrived at by the lower 


Court and dismissing the suit as not being of a 
representative character. Such a course will make 
the Court really an instrument for the support of a 
proved fraud.” 


As we have said already, that decision 
was prior to the amendments introduced 
into the Transfer of Property Act in 1929 
but the principle laid down in the passage 
quoted above may, we think, be regarded 
as applicable even with s. 53 (1) standing 
asit now dces. In any case, we have 
been referred toa recent decision of a 
Bench of the Rangoon High Court report- 
ed in Asgar Ali v. C. V. R. M. Firm, A. L R. 
1936.Rang. 117 (3). It was there said (we 
quote from the head-note : i 

“Where a suit is brought under O. XXI, rr. 63, by 
an attaching creditor to establish his right to 
attach and bring to sale certain property by 
avoiding a transfer of the property, on the ground 
that it has been made with intent to defeat or 
delay the creditors of the transferor, it is the duty 
of the trial Court to sès that the suit is brought 
ih a representative capacity andit can jf such asuit 
is brought by one creditor in his individual capacity 
direct the plaintiff to take proper steps to put 
matters right. - Where, however, such a suit is not 
brought in arepresentative capacity and no objection 
is taken as to the form ofthe suitin the trial Court 
but is only raised for the first time in appeal, the 
objection cannot besllowed in the Appellate Court. 
The Court has inherent jurisdiction ina case of this 
nuture although ite jurisdiction is irregularly invoked 
and the defendant by his conduct is precluded from 
maintaining in appeal that the suit was not maintain- 
able as framed, ” 

The learned Counsel for the appellant 
urges that this decision followed an 
unreported decision of the Rangoon 
High Court, but we do not see that this 
makes any difference. The body of the 
reported decision above referred to shows 
that in the unreported case the point that 
asuit ought to have been brought in a 
representative capacity but was not so 


-brought, was taken in first appeal, but was 


overruled, andon ‘second appeal it was 
held that in such a‘case, if objection was 
not taken tothe form of the suit in the 
trial Court ‘but was only raised for the 
first time in the appeal, the objection 
could not be allowed in the Appellate Court. 
The relevant portion of the decision in 
the unreported case is quoted in extenso 
in ‘reported decision and we do not think 
it necessary to quote it again-here. 

(3 ALR 1936 Rang. 117; 161 Ind, Cas, 887; 14 R 


S1; °8 R Rang. 522, ` 


* 
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Following the view taken by the Rangoon 
High Court we hold that we cannot allow 
this point based upon s. 53 (1), of the 
‘Transfer of Property Act to be taken now 
and we accordingly dismiss this appeal 
with cosis. : 


D > Appeal dismissed. 
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CALCUTTA HIGH COURT 
Matrimonial Suit No. 10 of 1936 
December 9, 1936 

AMEER ALI, d. 
H. A. HARLE—APPELLANT 
VETSUS 
N. H. HA RLE——RESPONDENT 

Divorce Act (IV of 1869), s. 8—Petition for trans- 
fer from District Court to High Court—Held, 
though it might be more convenient, costs in High 
Court would be so high that transfer was not proper 
—Divorce should be made possible without ruin. 

A husband filed a divorce petition in the District 
Court at B. The wifeapplied for transfer ofit to 
the High Court of Calcutta. The parties were both 
serving in Calcutta. It appeared that the case 
would be moreconveniently tried in Caleutta. The 
husband said he had no objection to a transfer provid- 
ed there is any possibility of his paying the cost of 
a suit in the High Oourt, apart altogether from ad- 
vancing the wife's costs. Butthe costs inthe High 
Court would, it appeared, be so excessive that the 
husband might have to become insolvent for them : 

- Held, that ifa divorce is allowed it should be made 
possible without ruin. If the case were to be tried 
in the High Ucurt the costs would be too high and 
the High Court was not the proper Court to try 
the case. The District Court should take up the 
case atthe convenience of the parties so that no 
injury oy be inflicted upon the wife with regard 
either to her employment or otherwise. 


Mr. W. W. K. Page, for the Husband. 

Mr. R.C. Banerjee, for the Wife. 

Order.—This petition is the husband's 
petition. There was jurisdiction to file it 
inthe District Court of Burdwan. It has 
been filed there. Under as, 8, Divorce Act; 
there is power to transfer it to this Court, 
Mr. Banerjee, on behalf of the wife (the 
respondent) has applied for such transfer. 
There is everything in favour of the trans- 
fer. The parties are both working in 
Calcutta. The respondent is employed in 
Oalcutta in an office, and Mr. Banerjee 
tells methat she will have the greatest 
difficulty in going elsewhere; in fact, he 
went so far as to say that she would lose 
her employment if she hasto go to Burd- 
wan. J hope that is not the case. But the 
case would be more conveniently tried in 
Calcutta, and I should have had no hesita- 
tion in orderings transfer except for the 
consideration Iam about to mention. It is 
one of expenses, When I was at-the Bar, 
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I remember Judges saying thatthe matter 
of expense and costs was not for them. I do 
not agree. More than half the matters I. 
deal with are matters of expense and 
nothing else. Morethan 60 per cent. of the 
cases in the ‘O’ list, by the time they come 
before me, are simply a question 48 to 
who isto pay the costs. The partics can- 
not stop because of the cosis already in- 
curred. In my view, for what it is worth, 
tomake justice expensive does notin any 
way reduce litigation; on the contrary, 
now, in thie particular matter, of course 
under the system the husband has. to 
provide inadvance for the wifes costs. 
Bat that is notthe real matter I am con- 
sidering. The point here is’ this. The 
husband, the petitioner, isa man employed 
on Rs. 150 a month. He says he has no 
objection to atransfer provided there is 
any possibility of his paying the cost of a 
suit inthe High Court, apart altogether 
from advancing the wife's costs., > 

With regard to that advance, paying 
the wife's costs to her orinto Court, not 


only have l had my own experience, but 
I have consulted the Registrar, and he 
says that in cases like this he thinks the 


proper amount to be paid would not be 
less than Rs 1,500, and thatas regards 
the whole costs of a defended divorce sult 
on the Original Side, the amount would 
be between Rs. 2,500 and Rs. 3,500. Now 
how can any man in the position of the 
petitioner in this case either pay the 
amount at present on account of his wife's 
costs, or pay them in the future, I am- 
told that there is always a chance of his 
going insolvent. But it should not be part 
of our system to impose debts upon aman 
to force him to evade them by insolvency 
and the probable loss of his employment. 
It seems to me, the position is perfectly 
hopeless. This Court is unable under the 
present system to try any divorce case of 
this nature. Ifa man waits and tries to save 
the money fora divorce case he is met, 
when he comes up here perhaps 10 years 
afterwards, with the answer that it is too 
late. Ifhe does not bring a divorce Case, 
somebody says the community to which he 
belongs does not care about these things. 
If he brings one and I make an order 
against him for his wife's costs, there 1s an 
application against him for contempt, and 
I send him to jail. The first case I ever 
dealt with in tuis Court was that of some- 
body in the Tramway Company on a salary 
of Rs. 90. All the benetit he got out of the 
divorce petition was a week in jail for 
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ee 
objections were also raised by the judg- 
ment-debtor including one that the kothas 
could not be sold because he was an agri- 
culturist. It appears that on August 
8, 1935, the judgment-debtor made an 
application to the executing Oourt asking 
for three months’ time to enable him to 
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refuse to accept the deposit and to ordera 
fresh sale, but the Court did not follow 
that course; onthe other hand it accepted 
the depositas ifit had been madc at the 
time of the sale. . 

It is then contended that the judgment- 
debtor is an agriculturist and, therefore, 
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the kothas sold were exempt from sale by 


ee me 


| District. 


| virtne of s. 60, Civil Procedure Code, read 
with s 35, Relief of Indebledness Act. 
is, however, conceded before me- that the 
jud&men'-debtor is a resident of Ferozepore 
and that he hag noland in the Lahore 
District. The kothas in question are 


situated in Lahore Cantonment and it is 


conceded that some of them are rented to 
other persons. Itis not shown that they 
have been occupied by the judgment- 
debtor or are required by him for his own 
occupation, and { cannot understand how he 
can claim exemption in respect of these 


' kothas Gonsidering that they are situated in 
Lahore Cantonment and the 


judgment- 
debtor has absolutely no land in the Lahore 
It is further to be noted that on 
August 8, 1935, the judgment-debtor made 
a statement that the kothas might be sold 
on November 8, 1935, if he was unable to 
raise the money for payment to the decree- 
holder by private alienation thereof. It is 
not open now fo the judgment-debtor to 
claim exemption in respect of the kothas, 
even if he was otherwise entitled to make 
such aclaim. This practically disposes of 
the appeal by the judgment-debtor. 

I may, however, dispose of another ob- 
jection by the judgment-debtor that the 
property has been sold for much less than 
its market value. Some witnesses were 
prcduced by the judgment-debtor, who 
merely gave their opinion that the property 
was worth Rs. 10,000 to Rs, 15,0C0. Tho 
decree-holder in his application for execu- 
tiun had mentioned the value of the property 
to be Rs. 8,000, but he ‘explained to the 


! Subordinate Judge, which explanation has 


been accepted by the learned Judge, that 
when he valued the kothas at Rs. 8,000 he 
was under the impression that the” judg- 
ment-debtor was the owner of the site 
under them but that he subsequently dis- 
covered that -he is only the owner ‘of the 
materials, the site being owned by the 
Lahore Oantonment authority. It isobvious 
that, no reliance can be placed on the 
vague statement made by the witnesses who 
without giving any reasons, state that the 
proper čty ` is worth Rs. 10,000 to Rs. 15,000. 
ome other witnesses were produced by 
the judgment-debtor who stated that they. 
were prepared to pay up to Rs. 3,500 for 
the property, but when they were asked to 
deposit 25 per cent. of the amount that they 
were prepared to pay ,they failed to do so. 
Tu these circumstances the learned Judge was 
entitled to come to the conclusion that there 
was no. evidence to show that the property 
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was worth much more than what 
fetched in the’ auction sale. 
this question is immaterial having regard 
to the fact that it has not been shown that it 
was open to the judgment-debtor to object 
to the sale on the ground of any material 
irregularity in publishing or conducting it. 
The appeal of the judgment-debtor is con- 
sequently dismissed with costs. 


It. 


It is contended on behalf of the 
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it has 
In any case, 


During the execution proceedings the 


judgment-debtor also pleaded that he had 
paid Rs. 900 to the decree-holder of which 
the latter had 
Oral evidence was led in support of this 


not given credit to him. 


contention and this evidence has been 
believed by the learned Subordinate Judge. 
decree- 
holder in his appeal that the evidence 
givenon behalf of the judgment-debtor is 
contradictory and unreliable especially in 
view of the fact that on August 8, 1935, 
the judgment-debtor made an application 
to the Court but did not allege that he had 
paid Rs. 900 to the decree -holder. His 
allegation is that this amount was paid in 
February 1935. These are no doubt im- 
portant matters to þe taken into considera- 
tion but inspite of these the learned Sub- 
ordinate Judge has come to the ‘conclusion 
on a consideration of the evidence produced 
by the judgment-debtor that the payment 
of Rs. 900 has been proved. [ see no 
reason to differ from the conclusion of the 
Subordinate Judge. I dismiss the appeal of 
the decree-holder with costs. 
D. Appeal dismissed. 


B T R 


PATNA HIGH COURT 
Civil Appeal No. 22 of 1935 
August 19, 1937 
COURTNEY- TERRELL, O. J. AND 
MANOHAR LALL, J. 
PAHLAD MAHARAJ AND ofages— 
APPELLANTS 
VETSUS — 
GAURI DUTT MARWARI AND ANOTAER 
—— RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 91—~ 
Encroachment on public thoroughfare causing 
nuisance and inconvenience — Person residing opposite, 
whether entitled to have encroachment removed— 
Proof of spectal damage, if required. 

A person in the immediate neighbourhood and 
entitled to use a local public thoroughfare has a 
special cause of action and that irrespective of whe- 
ther he has proved special damage ornot. The réal 
principle is, that a person of an immediate commu- 
nity or section of the public who is deprived of the 
amenity provided for that particular section may be 
deemed to have suffered logs without proof of such 
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loss. Consequently, a person residing on the opposite 
side is entitled to have the encroachment removed, 
without proof of any special loss. He must be deem- 
-ed to have suffered the loss from the inconvenience 
and the nuisance resulting from such encroachment. 


.O. A. from appellate decree of the Sub- 
: ane First Court, Monghyr, dated October 

: : 

Messrs. ©. N. Bose and S. Mustafi, for the 
Appellants. 

Messrs. S. A. Khan and S. Barmeshwar 
Prasad, for the Respondents. 

Courtney-Terrell, C. J.—This is a 
second appeal from a decision of the Sub- 
ordinate Judge of Monghyr, reversing a 
decision of the Munsif and decreeing a suit 
for the removal of an encroachment on a 
public thoroughfare. The plaintiff and the 
defendant live on opposite sides of a nar- 
row road through a village and the defen- 
dant has built on the thoroughfare a struc. 
ture containing a platform and a privy, and 
the thoroughfare being of very narrow 
proportions, this must naturally give rise 
to nuisance to persons not only passing 
through the thoroughfare but particularly. 
to the plaintiff. who lives on the opposite 
side of the road. Now itis immaterial to 
consider whether or not the suit was brought 
in a representative capacity. The simple 
point is that the person living on the 
opposite side of the road, that is to say, the 
plaintiff, suffers special damage. 

The Court of first instance seemed to be 
under the impression that the plaintiff had 
to prove special damage in the matter of 
financial loss; but the Court of first instance 
nevertheless finds, and its view has not been 
dissented from by the Appellate Court, that 
the defendant had encroached on the public 
road and had erected the platform, privy 
and drains and steps upcn it and that such 
structure had caused inconvenience to the 
public. The finding is that the plaintiff 
being a person living on the opposite side 
of the road has suffered the particular in- 
convenience referred to which is held gene- 
rally as having been suffered by the public. 
In such circumstances the right to bring a 
at on the part of the plaintiff is indisput- 
able. Fa 

It is perfectly true that in the case of 
public thoroughfares generally, a mere 
stranger to a district cannot on the ground 
that he is a member of the general public 
bring a suit for the removal of an obstruc- 
tion unless he can prove some particular 
damage, if forexample, smoke is emitted 
in undue quantity in the streets of Calcutta, 
it will hardly -lie in the power of an inhabi- 
tant of -Patna to say that whereas he is a 
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member of the public and -pays occasional — 


visits to Calcutta he is interested as of right 


to bring a suit for the removal of the . 


nuisance. But as has been recognized, in 
principle and confirmed by the Privy Couns. 
cil, a person in the imedmiate neighbour- 
hood and entitled to use a local public 
thoroughfare has a special cause of action 


and that irrespective of whether he has . 


proved special damage or not. The real. 
principle is, as I have said, that, a person of 
an immediate community or section of the 
public who is deprived of the amenity pro- 
vided for that particular section may be: 
deemed to have suffered loss without proof: 
of such loss. The plaintiff here was in a 
particular position to suffer loss and must 
be deemed to have suffered the loss from 
the inconvenience and nuisance committed 
by the defendant. 

In the result, the order of the learned 
Subordinate Judge is right and the appeal 
must be dismissed with costs. 

Manohar Lall, J.—I entirely agree. 

D. Appeal -dismissed.-’ . 


ALLAHABAD HIGH COURT -> 
Oriminal A Soran No. 163 
of 193 


May 6, 1937 = 


Ganga NATH, J. 
In re ABDUL NASEER—COMPLAINANT— 
` APPLIOANT 


IN 
EMPEROR— PROSECUTOR 
VETEUS 
GHULAM AND ANOTABR—ACOUSED 

Criminal Procedure Code (Act V of 1898), s. 526, 
els. (3), (8)— Person making report to Police of certain 
offence—Whether person interested— Public Prosecu- 
tor conducting prosecution on behalf of Crown un- 
willing for transfer—Case, if can be transferred at 
instance of person who started the Case, 

A person at whose instance a criminal case is 
lodged isa party interested within the meaning of 
cl. (3) and cl, (8) of s. 526, Oriminal Procedure Code, 
and is entitled to apply for transfer of the case, but 
his rights are subordinate to those of the Crown; in 
other words if the Public Prosecutor or the person 
who is conducting the prosecution on behalf of the 
Crown is unwilling to have the case transferred, the 
person at whose instance the case was started has no 
power to get the case transferred, Sheodhari Rai v. 
Jhingur Rai (1) and Bagh Ali v. Mohammad Dini (2), 
followed. o. 

Cr. Mis. App. to transfer the Criminal Case 
No. 575 of 1936 from the Court of the Magis- 


trate, First Class, Cawnpore. 


Mr. Shah Habeeb, for the Applicant. 
Mr. Sri Narain Sahai, for the Accused. 


The Goverment Advocate, for the Crown. 
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Order.—This is an application by Abdul 
Naseer for the transfer of Criminal Case 
No, 575 of 1926—King-Emperor v. Ghulam 
and gnother—which is pending in the Court of 
Mr. P. C. Misra, Magistrate, First Clauss, 
Oawnpore, to any other Court. The chief 


. ground on which the transfer is sought is 
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' that the learned Mag'sirate did not allow the 


Prosecuting Jnspector to put certain ques- 
tions in re-examination tothe complainant 
who wasexamined as one of the witnesses 


| for the prosecuticn. The learned Magistrate 


has given reasons in detail for disallowing 
the questions. The chief reason was that 
the question which the Prosecuting Inspec- 
tor wished to put to the witnesses had not 


; arisen from any ambiguity in any answer 


in the cross-examination. The witness, it 
appears, had made some damaging admis- 
sions which the Prosecuting Inspector 
wished to get over and consequently he 
wished to put certain questions which did 
not arise from the cross examination. The 
learned Magistrate was quite justified in 
disallowing such questions. Thereafter it 
appears that a friction arcse between the 
Prosecuting Inspector and the learned 
Magistrate and on account of it this appli- 
cation for. transfer has been made. The 
learned Magistrate has noted some obser- 
vations as regards the demeanour of the 
witness which go against his credibility. 
This fact by itselfis not sufficient to show 
that there will be no impartial or fair trial. 

A preliminary objection was taken by the 
learned Counsel for the accused that the ap- 
plicant had no locus standi to make an ap- 
plication for the transfer of the case. The 
applicant had lodged a complaint with the 
Police. Thecase has been started on the 
complaint by the Police. Before the amend- 
ment in s. 526, Criminal Procedure Code, 
there might have been some room for 
doubt on this point as the words used in 
el. (8) in the section were: ‘The Public 
Prosecutor, the complainant or the accused.’ 
Olause (3) lays down: 

“The High Court may act either,on the report of 
the lower Court, or on the application of a party in- 
terested, or on its own initiative.” 

It, therefore, provided for an application 
being made by a party interested to the 


' High Court for the transfer, of a case. 


` notifiesto the Court 


Clause (8), as amended, is as follows: 

“Tf in the course of any inquiry or trial, or before 
the commencement ofthe hearing of anyappeal, the 
Publice Prosecutor, the complainant or the accused 
before which the case or 


' appealis pending, his intention to make an application 
' under this section in respect of such case or appeal, 


the Court shall adjourn the caseZor postpone the 
appeal for such a period as will afford a reasonable 
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time for the applicaticn to be made and en order to 


be obtained thereon. 


The words “any party interested” there- 
fore appear now in cl. (3) as well as in 
01. (8). Sothere can be no doubt that a 
person interested can make an application 
for the transfer of the case as well as inti- 
mate to the Court before which the case is 
at any stage before the defence closes its 
case that he intends to make an applica- 
tion under this section. A person who 
makes a report tothe Police of a certain 
offence is a person whois interested in the 
prosecution which may be started by the 
Police. within the meaning of cl. (3) and 
cl. (8) of s. 526, Criminal Procedure Code. 
The applicant, therefore, has a locus standi 
tomake the present application. The ap- 
lication is opposed by the learned Govern: 
ment Advocate on bebalf of the Crown. 
There is thus a conflict between the Crown 
and the applicant. The prosecution is 
being conducted on behalf of the Orown 
by the Public Prosecutor, and he does not 
think that there will not be any fair or impar- 
tial trial. The rights of the applicant must 
be subordinate to those of the Crown be- 
cause the Crown is responsible for the pro- 
secution. In Sheodhari Rai v. Jhingur Rai, 
26 Or. L. J. 1249 (1), it was held: ~- 

“A person at whose instance a criminal case is 
lodged is a party interested within the meaning of 
cl. (3) of s. 526, Criminal Procedure Code, and is‘en- 
titled toapply for tranfer of the case, but his rights are 
sub-ordinate to those of the Crown; in other words if 
the Public Proseeutor or the person who is conducting 
the prosecution on behalf of the Crown is unwilling to 
have the case transferred, the person at whose instance 
the case was started has no power to get the case 
transferred.” 

The same View was adopted in Bag Alì 
v. Mohammad Din 27 Cr. L, J. 411 (2). There 
is no ground for the transfer of the case. 
The application is rejected. The record be 
returned. l 
D. ` Application rejected. 
(1) 26 Or. L J 1249; 88 Ind. Cas, 993; A IR 1925 


. 8187 PLT 49. 
Pet 27 Cr. LJ 4il; 93 Ind. ~ 75; A I R 1926 


Lah 156; 6 Lah 541; 27 P LR 80. 





NAGPUR HIGH COURT 
Second Civil Appeal No. 280 af 1935 
November 19, 1936 
Bose, J. 
Lala SHYAMLAL—-DEFENDANT—ÁPPELLANT 
VETEUS 
GOND SING AND CTAERS-- PLAINTIFFS — 
RESPONDENTS 


C. P. Tenancy Act (XI of 1898), ss. 24, 23, 25—Co- 
tenant not party to suit—Whether can be ejected con- 
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` structively—Tenant in arrears—Right of dispossessed 
tenant—Surrender—Landlord, if can eject a co-tenant 
from an undefined portion. 

Before a tenant can be ejected from his holding, 
the landlord must obtain a decree against him and 
then proceed in accordance with s, 24, O. P. Tenancy 
Act, before a Revenue Officer. Since the tenant can- 
not be ejected without a decree for arrears, it follows 
a co-tenant, who was not a party to the suit, cannot 
be ejected when there is no decree against him, and 
if he cannot be ejected, it is difficult to understand 
how he can be ejected constructively. Kisan Kumbi 
v. Raghunath Kalar (1), distinguished. 

It is the duty of a tenant to pay his rent, and if 
he does not, the landlord has a right to eject him 
but the landlord cannot eject the tenant unless he 
complies with the provisions of ss. 23 to 25. It is 
true thatthe landlord is entitled to re-enter if the 
rent is left in arrears and that he is not bound to 
wait until the whole line of more remote heirs is 
exhausted. But if he does so re-enter then the ten- 
ant who has been dispossessed or who has right to 
possession as heir can suefor possession provided 
he comes within the period of limitation allowed for 
such a suit. Goura- v. Shriram (2), distinguished. 

One tenant cannot surrender an undefined portion 
of an entire holding to the detriment of his co-ten- 
ants, A co-tenantis, therefore, entitled to cultivate 
the entire holding and has a right to pay its rent 
if he so desires. He must obviously be entitled 
toa decree for possession of the whole. If one 


co-tenant cannot surrender an undefined portion ° 


of the whole, the landlord cannot eject a co-tenant 
from an undefined portion, especially where the 
proceedings have been found collusive. Rindu v., 
Vithoba (6), held overruled by Annasa v. Shankar 
Balaji (5). 

S. ©. A. from the appellate decree of the 
Court of the Additional District Judge, 
Betul, dated February 25, 1935, in Civil 
-Appeal No. 15-A of 1934, confirming the 
decree of the Court of the Sub-Judge, 2nd 
Class, Multai, dated August 31, 1934, in 
Civil Suit No. 244 of 1933. 

Mr. K. M. Dharmadhikari with him 
Messrs. W. R: Puranik and M. D.-Khande- 
kar, for the Appellant. - 

Messrs G. K. Huddar, N. N. Gadgil and 
W. B. Pendharkar, for the Respondents. 


Judgment.—The suit was originally for 
possession of certain absolute occupancy 
and occupancy fields. Questions relating 
to the absclute occupancy fields have now 
gone and we are concerned in appeal only 
with the occupancy holding. The holding 
originally belonged to one Hugri. He died 
leaving two sons, Bihari and Damdia. 
Damdia died in 1918 leaving a widow 
Musammat Rania. After his death Bihari 
and Musammat Rania were recorded as the 
tenants of this holding. In the year 1932 
the rent was in arrears and so.the landlord 
who is the first defendant, sued Musammat 
Rania alone and obtained a consent decree. 
At any rate she did not resist and agreed 
that a decree should be passed against her. 
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The landlord applied to the Revenue -Officer 
in due course for execution of this decree 
and was placed in possession under s. 24, 
C. P. Tenanev Act. The plaintiffs’ conten- 
{ion is that the ejectment proceedings*do 
not bind them because Bihari, who was 
alive at the date of the rent suit, was not 
made a party when he ought to have been, 
and because after his death the plaintiffs 
were not made parties to the ejectment 
proceedings although they appeared and 
tendered the rent due. Then, therefore, 
sue for possession. Both the lower Couris 
have decreed their claim. 

Section 25 of the ©. P. Tenancy Act pro- 
vides that notwithstanding any contracts 
to the contrary, an occupancy tenant shall 
not be ejected from his holding by his 
landlord as such, except “as provided in 
this Act for arrears.” There is also another 
exception with which we are not concerned 
here. The provision referred to in the Act 
is- a decree. for arrears of rent which is 
contemplated by s. 23. Therefore, it is clear 
that before a tenant can be ejected from 
his holdirg the landlord must obtain a 
decree against him and then proceed in 
accordance with s. 24 before a Revenue 
Officer. l 

Since the tenant cannot,be ejected with- 
out a decree for arrears, it follows a co- 
tenant, who was not a parity to the suit, 
cannot be ejected when there is no decree 
against him, and if he cannot he ejected, 
it is difficult to understand how he can be 
ejected constructively. The lower Appel- 
late Court holds that Biharilal was alive 
at the date of the suit for arrears and that 
he was not joined. That finding was not 
challenged here either in the grounds of 
appeal or in the opening argument for the 
appellant and so must be accepted. 


It is possible that certain exceptional 
cases. mav arise in which the person act- 
ually sued can be taken to represent the 
entire body of tenants and in that case it 
may be that ejectment as against 
would operate as against them all. Kisan 
Kunbi v. Raghunath Kalar (1) is an illustra- 
tion of such a case. It may or may not 
have been correctly decided: I say no- 
thing about that but from the decision it is 
clear that the circumstances must be ex- 
ceptional. In that case the actual tenant 
died leaving two sons. One of them alone, 
Gosai, was recorded as the tenant and he 
alone cultivated the holding. The other 
brother was a minor 12 years old of whose 


(1) 2NLR 101. 


him - 


Mum m o e o a l A 
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existence the landlord had no conception. 
It was held that the ejectment of the elder 
brother operated as an ejectment of the 
younger as well. As Isay it may he possi- 
-ble' in certain exceptional cases to hold 
that one co-tenant represents the lot. But 
there are no such circumstances here. 

. Bihari was the recurded tenant and there 
seems to be no excuse for not joining him. 
Both the lower Ccurts find that he was not 
joined because the proceedings against 
Musammat Rania were of a collusive nature, 
and there is certainly much to support that 
cunclusion. In any case whether they are 
collusive or not, it is clear that the fact, 
that Bihari was recorded tenant along with 
Musammat Rania at the time, takes this case 
out of the purview of Kisan Kumbi v. 
Raghunath Kalar (l. 

In addition to this the plaintiffs appeared 


in the ejectment proceedings and offered . 


to, pay tke rent. It is true this was after 
the landlord had actually obtained posses- 
sion. Butthe offer appears to have been 
made within the month specified in s. 24. 
Technically the Revenue Ccurt was pro- 
bably right in refusing to recognise the 
plaintiffs as parties tothe ejectment prò- 


ceedings because neither they nor their 


predecessor’ Bihari were parties to the 
decree which the landlord was executing. 
But the fact remains that the rent was ten 
dered and that the landlord refused to 
accept it. 

It was urged on the strength of Goura v. 
Shriram (2) and Kaushilya v. Ghanshyam- 
das (3) that it is the duty of the tenant 

‘to pay his rent, and if he does not, then the 
landlord has a right to eject him. That 
: is obvious; but it is equally obvious that 
the landlord cannot eject the tenant un- 
less he complies with the provisions of ss. 23 
to 25. It was also argued on the strength 
of Goura y. Shriram (2) that the landlord is 
entitled to re-enter if the rent is left in 
arrears and that he is not bound to wait 
until the whcle line of more remote heirs 
is exhausted. With that also I have no 
quarrel But if he: does so re-enter then 
the tenant who has been dispossessed or 
who has right to pcssession as heir can 
sue for possession provided he comes within 
the. period of limitation allowed for such a 
suit. That is the distinguishing feature 
from Goura v. Shriram (2). At page 206* 
the learned A.J. ©., point out that in the 

(2) 25 N L R 198; 122 Ind. Oas. 259; Ind. Rul. (1930) 

Neg. 131- AI R 1930 Nag. 12 


4, 
(3) 30 N L R175; 150 Ind. Cas. 358; A IR. 1934 
Nag. 89; 6 R N 284. 


_* Page of 25 N. L. R.—[Hd.] © 


* 
“ + 
. t? 


GANGA PRASAD RATAN V. SHORETARY or state (ALL.) 


*co-ftenanis. 


937 


case before them the heir hed Jost his re- 
medy because he had been out of possession 
for over 2 years, and what they decided 


. was that if the immediate heir loses his 


right because of limitation, then a more 
remote heir cannot come at a later date and: 
claim that the tenancy has revived in their 
tavour. No such thing happened here. 

It was then argued that the ejectment 
proceedings must enure against Musammat 
R-unia’s interest in the field and so the 
plaintiffs can be given at the most a decree 
for joint possession of half the holding. 
It has long been decided that one tenant 
cannot surrender an undefined portion of 
an entire holding to the detriment of his 
This is clear from Gajadhar 
v. Meghraj (4) and Annasa v. Shankar 
Balaji (5). It follows a co-tenant is entitl- 
ed to cultivate the entire holding and has 
the right to pay its rent if he so desires. 
Therefore, he must obviously be entitled 
to a decree for possession of tle whole. 
If one co-tenant cannot surrender an unde- - 
fined portion of the whole, itis difficult to 
see how the landlord can eject a co-tenant 
from an undefined portion, especially where 
the proceedings have been found collusive. 

I was referred to Rindu v. Vithoba (6) in 
support of the proposition that there can 
be a surrender by one of two or more 
tenants in an unascertained portion of a 
holding ; but this has been overruled by 
Annasa v. Shankar Balaji (5) and I am in 
respectful agreement with the latter view. 

-The result is that the appeal fails and is 
dismissed with costs. 

N. . Appeal dismissed. 

. (4)26N L R 130; 121 Ind. Oas. 39; A I R1930 Nag, 
8; Ind. Rul. (1930) Nag. 71. . f 

(5) 3INL R 62; 151 Ind. Cas. 505; A I R 1931 Nag. 

237:7 R N 61 (8 B 


). 
(6) 27N L R 116, 134 Ind. Cas. 286; A I R 1931 Nag. 
159; Ind. Rul, (1931) Nag. 158. 





ALLAHABAD HIGH COURT 
Civil Revision Application No. 320 of 1936 
a Ss April 30, 1937 
OOLLISTER, J. 
Firm GANGA PRASAD RATAN— 
PLAINTIFF—APPLIOANT 


F VETSUS 
SECRETARY or STATE—Derenpant 

—Opposits Party 

Railways Act (IX of 1890), s. 55—Railway receipt 
—Condition allowing Railway to classtfy goods and 
re-caleulate and realize difference at destination~ 
Railway can re-classify and re-calculate—Re-classifi- 
cation, if can be between different “ class heading”. 

There can be no doubt that where in a Railway 
receipt a condition exists, such as a condition en- 
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titling the Railway Company to re-classify and re- 
calculate and recover the difference atthe place of 
destination, the Railway Company is entitled to re- 
classify the goods and to realize theexcess freight 
after re calculating the rates Secretary of State v. 
Makundi Lal Hoti Lal (2), Secretary of State v. 
Harbans Prasad (3) and Ram Lal Bhikam Chand v. 
Secretary of State (4), relied on, Civil Revision No. 
296 of 1935, Chunni Lal v. Nizam’s Guaranteed 
State Railway Co. Ltd. (1), distinguished. 

Goods classed under “ schedule rates" can be re- 
classified under “ class rates ". Re-classification does 
not mean changing the class of goods under the 
same ‘class heading.” 


C. R. App. against the order of the Judge, 
nana? Cause Court, Agia, dated April 7, 

Mr. S. N. Seth, for the Applicant. 

Mr. Muhammad Ismail, for the Opposite 
Party. 

Order.—The  plaintiff-applicant sued 
the Secretary of State for India in Council 
through the Agent of the East India 
Railway for recovery of a sum of money. 
On February 2, 1932, the applicant sent a 
consignment of 552 bundles of jaggery. 
from Haidernagar Station to Agra Fort 
at the rate of 9 annas 4 pies per maund. 
This rate was entered in the railway 
receipt which was handed over to the 
applicant and the freight was calculated 
accordingly, but when the applicant went 
to take delivery at Agra Fort Station, 
freight was demanded at the rate of 15 
annas 8 pies per maund. The applicant 
had to pay a sum of Rs. 122-7-0 before 
he could take delivery of this consign- 
ment of jaggery. The applicant claimed 
recovery of Rs. 122-7-0 plus Rs. 34-%-0 as 
interest by way of damages, plus Rs. 31 
as costs of a notice, total Rs. 160. The 
case for the. plaintiff-applicant was inter 
alia that since the Railway Company had 
entered into a contract with him through 
the booking clerk, who was an agent on 
their behalf authorized to enter into such 
contract, and since ihe rate according to 
this contract between the applicant and 
the agent of the company was 9 annas 
4 pies per maund, the company had no 
title io repudiate the contract and 
demand payment at a higher rate. The 
. guit was contested cn various grounds 
including pleas of jurisdiction, limitation 
and want of proper notice, and it was 
also pleaded that the Railway Company 
was protected by cl. 6 of the conditions 
printed on the railway receipt, which reads 
a8 follows : 


“That the Railway Administration have the 
right of re-measurement, re-weighment, re-classifica- 
tion and re-calculstion of rates, terminals and 
other charges at the place of destination’ and 


“Art. 
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of collecting, before the gooc 
any amount that may have been : 
charged.” 

The Small Cause Court at 
missed the suit and the pl: 
to this Court in revisicn. Li 
for the anplicant pleads t 
of the contract hĘ:s been il 
by the Railway Company w 
the public of Haidernagar i 
to the applicant in particula 
the goods were sent at wh 
as ©. L. schedule rates. In 
Indian Railways General C 
Goods, rates are divided in 


. Siong, viz., ‘class rates’, ‘s 


and ‘station to station rates’ 
rates’ division there are 1] 
Foreign Rate Circular No. 
issued on December 1, 193 
38 it was provided 
should be charged at ‘rates 
class O. R.’ with effect fro 
1932. There is no evidence 
the company to show that 
was sent to ‘Haidernagar ar 
clerk of Haidernagar was 1 
witness-box. The munim of 
swears that the booking c 
that the rate was 9 annas 4 p 
have already shown, this isi 
was entered in the railway 
attention has been drawr 
Conference Regulations, Pat 
which lays down that “no e 
rates payable by the public s] 
until after one month's p 
has been given’. It is « 
behalf of the applicant t 
notice was published, that | 
company have failed to sl 
aforementioned circular we 
to Haidernagar and that 

clerk had no knowledge o 
in the rates, and this b 
Railway Company is bound 
tract into which their agent 
the applicant. 

The learned Government Ac 
that there was in fact noel 
rates and no change in the 
contract, but merely a re-cla 
a consequent and necessary 
of rates following on the re 
In Chunni Lal v. Nizam’s Gu 
Railway Co.. Lid. (1) two 
of chillies were received at 
the Nizam’s Guaranteed $ 
for carriage to Agra on { 


Q) 29 A 228; 4A LJ 80;AW N 


1937 


Railway ata rate or Rs. 270 per waggon. 
On arrival at Agra the station master 
demanded payment at a higher rate 
calgulated per maund and not per waggon 
and refused delivery until such rates were 
paid. The-consignees paid under protest 
and sued for a refund of the excess 
charges. It was held by a Full Bench 
of this Court that a byelaw of the 
G. I. P. Railway which reserved to the 
railway the right of re-measurement, re- 
weighment, re-caleulotion and re-classifica- 
tion of rates at the place of destination 
and of collecting before the goods were 
delivered any amount that might have 
been omitted or under-charged, did not 
authorize the G. I. P. Railway Company to 
alter the contract between the parties, and 
charge at the place of destination maund 
rates instead of waggon rates. The facts of 
that case are manifestly distinguishable 
from the facts of the case which I am now 
considering. 

The next case to which I will refer is 
that in Secretary of State v. Makundi Lal 
Moti Lal (2) whichhas been relied upon 
by the Court below. Certain goods were 
despatched from Manzurgarhi to Howrah 
and the Station Master at Manzurgarhi by 
mistake quoted the rate of 10 annas 6 pies 
per maund instead of Re. 1-5-0 per maund 
and the railway receipt was prepared 
accordingly. On arrival at the station of 
destination the mistake was discovered 
and the difference between the amount 
paid and the correct charge was recover- 
ed from the consignors. This was done 
under a condition in the railway receipt 
which permitted the railway to re-measure, 
re-weigh or re-classify the goods or re- 
calculate the rates and other charges at 
destination. It was held by a learned 
Judge of this Court that the railway was 
entitled to realize from the consignor the 
difference between the amount paid and 
the amount which was the proper charge. 
A similar point came before a Bench of 
this Court in Secretary of State v. Harbans 
Prasad {3}. In that case a consignment 
of jaggery was sent from Belharghat on 
the O. R. section of the E. I. Railway to 
Karvi on the G.I. P. Railway. Over the 
O. R. section of the E. J. Railway a certain 
rate known as the C-F rate-was charged 
whereas first class rates should have been 
charged. It was held that the railway 
delivering the goods was entitled to charge 

(2) 24 A L J 393; 96 Ind. Cas, 349. 


(3) (1930) A L J 206; 122 Ind. Cas. 669; A I R 1929 
All. 848; 52 A 81; Ind, Rul. (1930) All, 269, 
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the excess freight according to the condi- 
tions printed on the receipt. At p. 207* 
Mukerji, J. who delivered the judgment ob- 
served : i 

“Now the question is whether the railway can make 
a fresh calculation onthe basis of fresh classifica- 
tion. As we have said, para. 6 of the conditions 
provided on the back of the railway receipt does 
give the railway a right to re-classify and re- 
calculate the rates. The re-clissification will place 
the goods under cl. 1 and the re-calculation of rates 
(fixed for first class) will give the additional sum 
of Rs. 29-6-0.” 

The above two authorities are clearly 
agains: the applicant and support the 
opposite party. Then, there is an un- 
reported case of Thom, J. in Civil Revision 
No. 296 of 1935, dated January 2, 1936. 
A consignment of old rails was sent on 
April 24, 1931, from Cawnpore to Agra. 
The rate charged in the railway receipt 
was 2 annas 2 pies per maund, but the 
rate for this class of goods had been en- 
hanced on April 1, 1931, to 3 annas 2 
pies per maund and the company claimed 
the difference. The booking clerk gave evi- 
dence and stated that he had entered 
2 annas 2 pies. in the railway receipt 
by mistake. It was held that the ape 
plicant was entitled to stand on the 
terms of his contract, but in the course 
of his judgment the learned Judge re- 
marked : 

“Tearned Counsel for the Railway Oompany .... 
sama contended that the mistake which was made 
was a mistake in classification and that the 
Railway Company were entitled to recovery 
from the applicant the amount found to be uader- 
charged upon re-classification whichthe Railway 
Company had a right to make before delivering 
the goods to the applicant. There is nothing in 
the evidence, however, or in the findings of the 
learned Judge of the Small Cause Court to show 
whether there had been in fact any mistake 
in classification, The booking clerk was pro- 
duced by the Railway Company and in the 
course of his deposition he simply stated 
that the entry of 2 annas'2 pies was a mistake. 
No question was put to him to elicit whether 
the mistake had resulted from wrong classification 
or not.” 

Thus it is clear that in the above case 
the Court was unable to hold on the evi- 
dence that there had been a mere re- 
classification. In Ram Lal Bhikam Chand 
v. Secretary of State (4) a certain quantity 
of condemned “foreign railway materials” 
was consigned from one Railway Station 
to another. The booking clerk under a 
mistaken belief that the materials which 
were being consigned were ‘‘home railway 
materials” charged them at the lower freight 


(4) (1937) A LJ 344; 169 Ind. Cas. 802; AI R 
1937 All. 400; 1937 AL R 587; 10 R A 68. 


*Page of (1930) A. L. J.—| Ed.] 
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Yate applicable to such materials. A 
condition printed on the back of the 
railway receipt provided that the railway 
was entitled to “re-classify” the goods at 
the place of destination and to collect, 
before the goods were delivered, any 
amount that might have been omitted or 
undercharged. Tt was held by a Bench of 
this Oourt that tre Railway Company was 
entitled to charge freight at the higher rate 


applicable to foreign railway materials and” 


to collect the excess charge at the place of 
estination. 

There can be no doubt that where a 
condition exists, such as condition No. 6 in 
the railway receipt in the case now before 
me, the Railway Company is entitled to 
reclassify the goods and to realize the 
excess freight after re-calculating the rates. 
‘This has been consistently held in all 
` cases where such a condition finds place 
in the railway receipt. It is contended, how- 
ever, by learned Oounsel for the applicant 
that re-classification merely means applying 
the rates of one of the ten classes under the 
heading “class rates” for another class 
under that heading in r. 61 of the Indian 
Railway General Classification of Goods. 
Tam unable to accept this narrow inter- 
pretation of the word ‘class’. In the 
present case rates were charged for the 
goods, a3 though they pertained to the 
division described as “schedule rates”, 
but with effect from January 1; 1932, this 
class of goods had been taken out of that 
division and placed in the division des- 
cribed as “class rates” and the first class 
rate under this division had become ap- 
plicable. This was in my opinion a clear 
re-classification of goods. There is no 
magic. in the word “class” or in the word 
“division”. This was not a case of en- 
hancement of rates as such, for which 
notice ought to be given, and it was not 
acase in which the booking clerk charg- 
ed rates lower than the proper rates within 
the same class. This particular commodity 
had been re-classified under the Foreign 
Rate Circular No. 6 of 1931, and this being 
so, the railway authorities were entitled 
under condition No. 6 to rectify at the place 
of destination the classification which had 
been wrongly made by the booking clerk 
at Haidernagar and to re-calculate the rates 
in accordance with the correct classifica- 
tion. This application fails and is dismis- 
sed with costs. r 

D. Application dismissed. 
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MADRAS HIGH COURT 
Civil Revision Petition No. 917 
of 1936 
December 10, 1936 
VENKATARAMANA Rao, J. 
TSAPATTI KOTILINGAM— 
PLaINtTiFR—PETITIONER 
VeETSUS 
TSAPATTI SATYANARAYANA 
MURTHI anno orages—Derenpsnts— 


RESPONDENTS 

Court Fees Act (VII of 1°70), s. 7, cl. 4 (b), Sch. II, 
Art. 17, cl. 6 ~Suit for partition alleging family cón- 
tinued undivided though one member separated— 
Valuation—Court-fee payable. 

The plaintiff sued for partition alleging that his 
father, M the father of the first defendant and N 
another brother of theirs formed members of a 
joint Hindu family; that N was given some pro- 
perty and that the remaining two brothers, M and 
the father of the plaintiff continued as members 
of the joint family without any division in status 
between them; M died and thereafter he and the 
defendants continued as members of an undivided 
family and he has been living with his maternal uncle 
and allowed the Ist defendant to be in possession 
and management of the properties; as the Ist de- 
fendant was wasting away the property, he 
called upon him to acount but the Ist defendant 
declined to render and hence the necessity for the 


sult: 

Held, that the plaintiff had alleged in the plaint 
that the family continued undivided and “the 
court-fee will have to be calculated on the allegations 
in the plaint and hence his claim was to enforce the 
right to share in the suit property on the ground that 
it was joint family property and before the plaintiff 
could be called upon to pay a court-fee on any basis 
other than under s. 7, cl. 4 (b), Court Fees Act, it 
had to be established in this case whether the 
separation of N did aot effect a severance of the 
entire joint family as well and the remaining 
brothers continued undivided. If this was found 
against, then the plaintiff should be called upon to 
pay a valuation on the findings of the Uourt 
because it may be he may be entitled to value 
the plaint ander Art. 17, cl. 6of the Oourt Fees 
Act. But for the present allegations court-fee under 
s. 7, cl.4 (b5, was sufficient. Rangiah Chetty v. 
Subramania Chetty (l) and Ramakrishna Ayyar v. 


~ Muthusawmy Ayer (2), referred to. 


R. P. under s, Ll15of Act V of 1908, 
praying the High Court to revise the order 
of the Oourt of the Subordinate Judge 
of Coconada, dated August 14, 193t, and 
passed in O.8. No. 21 of 1935. 

Mr. D. Narasa Raju, for the Petition- 
er. 

The Goverment Pleader, and Mr. Satya- 
narayana, for the Respondents. 

Judgment.—This revision petition 
raises the question of court-fee. The 
plaintiff sues for a partition of what he 
calls tte joint family property in which he 
and the defendants are interested. His 
case is that his father, the father of the 
lst defendant, Mallayya and Nukkayya 
formed members of a joint Hindu family, 
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that Nukkayya having expressed a desire 
to ‘separaie from the family, he was given 
some propertyin lieu of his share and 
that the remaining two brothers Mallayya 
and the father of the plaintiff continued 
as members of the joint family without any 
division, in status between them, Mallaya 
‘died and, thereafter he and the defendants 
continued as members of an undivided 
family and he has been living with his 
maternal uncle and allowed the Ist 
defendant to be in possession and manage- 
‘ment of the properties; as the lst defend- 
ant was wasting away the property, called 
upon him to account but the Ist defend- 
ant declined to render and hente the neces- 
sity for this suit. : 


The learned Subordinate Judge was of- 


opinion that as the plaintiff did not 
allége joint possession or enjoyment, the 
court-fee must be paid under s. 7, cl. 5 of 
the Court Fees Act, and not under s. T; 
cl.4 (b) of the Act. It seems tome that 
this view is unsound. Section 7, cl. 4 (b), 
‘provides for á suit to enforce the right to 
share in any property on the ground that 
it is joint family property. Krishnasawmy 
Ayyar, J., interpreted this clause in 
ret a Chetty v. Subramania Chetty (1) 
thus: l 

“There is a joint family atthe date of the suit. 


The plaintiff's right to have the property divided . 


is ‘onthe ground thatthe property belongs to the 
joint family on that date, There is no further 
cause of action necessary to sue. 
it is joint femily property is sufficient to entitle 
.& co-parcener without more to claim his share of 
partition.” 
_ Tf the plaintiff alleges that-he is a co- 
parcener, it -is enough because the posses- 
sion of one ¢o-parcener must be deemed 
to be possession ‘on™ behalf of all. Rama- 
‘krishna Ayyar v; Muthusawmy Tyer (2) 
also takes this view. In that case 
‘Wallace, J., was of the ‘opinion that a 
‘plaint by a Hindu co-parcener for joint 
family properties should be valued under 
S 7, cl. 4(b) of the Court Fees Act, where 
there is no allegaticn in that plaint that 
he has been ousted from possession of 
the joint family properties because the 
possession of a co-parcener must be deemed 
to be possession of all. But at the same 
time’ he observed that if in the course of 
the trialit were established that he was 
not in pcssession, he will have to pay court- 
fee under s. 7, cl.. 5.. In this case the 
allegation in ihe plaintisthat there was 

a) 2i MLJ2i at p. 26;8 Ind. Cas. 512; 9 M L, 
T 3; (1910) M W N 755. 

(2) 21 L W 207; 86 Ind. Cas, 627; A IR 1925Mad 
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a joint family consisting of three brothers 
Nukkavya, Mallayya and Tatayya, the 
father of the plaintif but Nukkaya sopa- 
rated from the family. The effect of that 
separation may beto effect a separation 
between the members inter se. Before the 
plaintiff can succeed in the suit, he will 
have to lay the foundation that the origi- 
nal family continued undivided in spite of 
the separation of Nukkayya ‘before ‘the 


‘Court can grant relief cn the footing that 


heisa member of an undivided Hindu 
family. But he has alleged in the plaint 
thatthe family continued undivided and 
the court-fee will have to be calculated 
on the allegations in the plaint. I must, 
therefore, take it that his claim is to 
enforce the right to share in the suit pro- 
perty on the ground that itis joint family 
property. Ithink that before the plaintiff 
can be’ called upon to pay a court-fee 
on any basis, otherthan under s 7, cl. 4 
(b), it has to be established in this case 
whether the separation of Nukksyya did 
not effect a severance of the entire joint 
family. as well and the remaining brothers 
continued undivided. If this is found 
against, then the plaintiff should be cal- 
ed upon to .pay a valuation on the find- 
ings of the Court because it may be he 


‘may be’ entitled to value the plaint undér 


Art. 17, cl. 6of the Court Fees Act. That 
would depend on the natvre of the findings 
the lower Court will arrive at. - 

But for the present on the allegations. . 
in the plaint it must be taken that the 
plaint has been properly valued. 1, there- 
fore, reverse the order of the lower Court 
and remand the case for disposal in the 


‘light of the observations contained in this 
judgment. - I make no order ab to cosis 


AN. ~ - Order accordingly. 


Md - 
he 


LAHORE HIGH COURT | 
Criminal Revision oo No. 933 of 


September 24, 1936 
Din Monammnap, J. 
‘Mirza MOHAMMAD ASHRAF. 
| PETITIONER 
“versus 
. EMPEROR AND oTuERs—Oppodsita 
© PARTIES 
Criminal Procedure Code (Act V of 1898), se. 142, 
133—865. 142, whether controlled by s. 133—“ Serious 
injury or“ imminent.dunger "— Order under s, 142, 


‘when can be: passedS. 133, whether governs cases 


where imminent breach of peace is apprehended. 
Section 142, Criminal Procedure Code, isnot an 


Y2 


independent section, but is controlled in its effects 
by s. 133, Oriminal Procedure Oode. A reference to 
s 133, Criminal Procedure Code, shows that the 
Section is confined to certain matters which are 
specifically mentioned therein and cannot be brought 
into play to govern or control other matters which 
are quite extraneous to it, 

It is nowhere contemplated by s. 133, Criminal 
Procedure Code, that it would govern cases where 
an imminent breach of the peace is apprehended 
The serious injury or the ‘ imminent danger” con- 
templated by s. 142, Oriminal Procedure Code, 
refers to the injury or danger emanating from 
those things themselves which are specified in s. 133 
and consequently s. 142 is limited in its scope. An 
order under s. 142 can, therefore, be passed only if 
an injury or danger specified in s. 133, was ap 
prehended and not otherwise. 

Cr. R, P. from an order of the Sessions 
Judge, Amritsar, dated May 26, 1936. 

Mr. Bashir Ahmad, for the Petitioner. 


Mr. Nazir Hussain, for the Opposite 
Party. 

Order.—A case under s. 133, Criminal 
Procedure Code, was pending in the Court 
of the Magistrate, First Class, Batala, and 
during the pendency of that case the 
Magistrate passedan order under s. 142, 
Criminal Procedure Code, in the following 
terms : 

“All the four entrances, at present closed, on the 
four sides of the Reti CHhalla, be opened and left 
for public use without let or hindrance of any 
description whatsoever; the entrances on the north 
and west, being temporarily closed by means of 
“wire and stakes, to be opened to-day, by the 
removal of the wire, and stakes to be removed 
within seven days; the entrances on the south and 
east being closed by means of bricks are to be 
opened within seven days,” : 

This order appears to have been neces- 
sitated by an apprehension of the breach 
of peace on account of the obstruction 
caused by the persons proceeded against 
in a public way.. Mirza Mohammad 
Ashraf, Nazim Jaidad Sadr Anjuman 
Ahmedia, Qadian, presented a petition to 
the Sessions Judge, Gurdaspur, objecting 
to, the legality of this crder. The petition 
was, under the orders of this Court, trans- 
ferred to the Court of Session at Amritsar, 
and the Sessions Judge, agreeing with the 
Magistrate, has dismissed it. After hearing 
Counsel on both sides, I am of opinion that 
the order of the Magistrate is illegal and 
cannot therefore be maintained. The material 
portion of sub-s. (1), ofs. 142, Criminal 
Proeedure Code, reads as follows: 

“If a Magistrate making an order under s. 133 
considers that immediate measures should be 
taken to prevent imminent danger or injury of a 
serious kind to the public, he may........issue such 
an injunction to the person against whom the 
order was made, as is required to obviate or pre- 
vent such danger or injury pending the determina- 
tion of the matter.” 


lt would thus appear that s. 142, Ori- 
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minal Procedure Code, is not an indepen- 


dent section, but is controlled in its effects 
by s. 133, Criminal Procedure Code. Now, 
a referrence tos. 133, Criminal Procedure 


w m 


Code, shows that the section is confined . 


to certain matters which are specifically 
mentioned therein and cannot be brought 
into play to govern or control other 
matters which are quite extraneous to ib. 
The matters dealt with by this section are 
as follows: 

(a) Unlawful obstruction or nuisance in 
any way, river or channel, or public place; 

(6) The conduct of any trade or occupaticn 
which is injurious to the health or physical 
comfort of the community; (e) The con- 
struction of any building or the disposal of 
any substance, as is likely’ to _occasion 
conflagration or explosion ; ‘dj The re- 
moval, repair or support of any building, 
tent or structure, or the removal or support 
of any tree, which is in such a condition 
that is likely to fall and thereby cause 
injury to persons living or carrying on 
business in the neighbourhood or passing 
by; (e) The fencing of any tank, wall or 
excavation adjacent to any public way or 


public place so as to prevent danger arising _ 


to the public, and (f) the destruction, 
confining or disposal otherwise of any 
dangerous animal. | 

It would be obvious from this analysis 
of s. 133 that it is nowhere contemplated 
by the section that ib would govern cases 
where animminent breach of the peace is 
apprehended. The “serious injury” or the 
‘imminent danger” contemplated by 6. 142, 
Criminal Procedure Code, refers to the in- 
jury ordanger emanating from those things 
themselves which are specified in s. 133 
and consequently s. 142 is Jimited in its 
scope, An order under s. 142 could, therefore, 
be passed only if an injury or 
danger specified in s. 133, Criminal Pro- 
cedure Code, was apprehended and not 
otherwise. Such “serious injury” or “im- 
minent danger’ is non-existent in this 
case. I am accordingly constrained to 
hold that the order was wulira vires of 
the Magistrate and I have no option but 
to set it aside, 

D. Order set aside, 


-o e e e e 
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i _- MADRAS HIGH COURT 
Criminal Revision Case No. 213 of 1937 
Criminal Revision: Petition No. 204 of 
4 3 1937 
E ` September :8, 1937 
| NEWSAM, J. 
K. RAMASAWMI AYYANGAR~ 
ACOUSED— PETITIONER 
versus 


K. V. PANDURANGA MUDALIAR 


—COMPLAINANT— RESPONDENT 

Criminal Procedure Code (Act V of 1898), s. 195— 
Principles of — Offence alleged to be one under s. 193 
or 3.199, Penal Code- Court declining to prosecute— 
Private prosecution, if can be allowed. 
` The principle underlying s. 195, Criminal Proce- 
dure Oode, is plainly this. Where’an act amounts to 
the offence of contempt of the lawful authority of 
public servants orto an offence against public jus- 
tice, such as giwing talee evidence or to an offence 
relating to documents actually used in a Court, pri- 
vate prcesecutions are barred absolutely and only the 
Court in relation to which the offence was commit- 
ted may initiate proceedings. This salutary rule 
of law isfounded oncommon sense. The dignity and 
prestige of Courts of law must be upheld by their 
presiding officers,and it would never do to leave it 
te parties aggrieved to’ achieve in one prosecution 
‘gratification of personal revenge and vindication of 
a Court's honour and prestige. To allow this would 
be to sacrifice deliberately the dispassionate and 
impartial calm of tribunals and to allow a Court's 
prestige to be the sport of personal passions. Where 
the offence allegedto have been committed is un- 
doubtedly an offence against public justice, punish- 
able under s. 193, Penal Code, and possibly also 
ander sm. 19%, Penal Code, and the Oourt in its dis- 
eretion has declined to prosecute on the ground that 
there was not astrong prima facie case and that 
no prosecution at allis far better than a prosecution 
which is likely to prove abortive, the party aggrieved, 
cannot be allowed to prosecute merely becausé he 
feels that he has been personally dishonoured, The 
refusal of the Court to prosecute is final. 


Or. R. P. under ss. 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the order of the 
Fourth Presidency Magistrate, of the Court 
of the Presidency Magistrate, George Town, 
Madras, dated March 1, 1987, and passed in 
©. O. No. 2398 of 1936. 

Messrs. S. Panchpakesa Sastri and N. 
Krishnamurthi, for the Petitioner. 

Messrs. K. Sankarasasirti and A. K. 
Muthusawmy Iyer, for the Respondent. 

Mr. K. V. Ramasesahan, for the 
Crown. 

Order.—This is an application asking 
the Court to revise the order of the Fourth 
Presidency Magistrate made in the following 
circumstances. 

In a suit on a pronote for Rs, 200 
plaintiff applied for attachment before 
judgment of the defendant's movable 
property. The Oourt -ordered notice -to 
defendant. The notice was returned with 
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‘offence against public 


dignity and prestige of Courts 
-must be upheld by their presiding officers, 
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an endorsement that it had been personally 
served on defendant. As defendant did not 
appear, attachment was ordered. As soon as 
the bailiff went to effect attachment, the 
defendant paid up. 

The defendant complains that his signa- 
ture on the reverse of the notice was 
forged by the clerk of the plaintift’s 
Advocate and the forged document was 
used to stifle his objections to attachment 
before judgment. 

The defendant, after about a month's 
delay moved the Court to prosecute the 
clerk of plaintiff's Vakil and also filed a 
private complaint against him. and algo 
applied under s. 95, C:vil Procedure Code, 
for compensation against plaintiff for 
attachment before attachment without rea- 


‘sonable ard probable cause. 


The Court declined to prosecute the 
plaintifi’s Vakil's clerk on January 11, 1937, 
and dismissed the application for com- 
pensation under s. 90, Civil Procedure Code, 
on December 17, 1936. But the defendant's 
private complaint against plaintiff's Vukil’s 
clerk has been taken cognisance of. This 
petitioner requests that the order of the 
Fourth Presidency “Magistrate deciding to 
go on with this private case should be 
revised. 

The principle underlying s. 195, Criminal 
Procedure Code, is plainly this. Where an 
act amounts to the offence of contempt 
of the lawful authority of public servants 
(s. 172-188, Indian Penal Code) orto an 
ffe: ; justice such as 
giving false evidence (s. 193 etseg Indian 
Penal Code) or to an offence’ relating to 
documents actually used in a Court 
(s. 471, etc.) private prosecutions are barred 
absolutely and cnly the Court in relation 
to which the offence was committed may 
initiate proceedings. This salutary rule of 
law is founded on common sense. The 
of law 


and it would never do to leave it to 
parties aggrieved to achieve in one prose-' 
cution gratification of personal revenge and 
vindication of a Court’s honour and prestige, 
To allow this would be to sacrifice deli- 
berately the dispassionate and impartial 
calm of tribunals and to allow a Cours 
prestige to be the sport of personal 
passions. 

The offence alleged to have been com- 
mitted here by the clerk of the plaintiff's 
Vakil is undoubtedly an offence against 
public justice, punishable under s. 193, 
Indian Penal Code, and possibly also 
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ünder s. 199, Indian Penal Code. The Court 
in its discretion has declined to prosecute 
on the ground that there was not a strong 
prima facie case and that no prosecution 
at all is far better than a prosecution 
which is likely to prove abortive. 

The defendant cannot be allowed to pro- 
secute merely because he feels that he hag 
been personally dishonoured. It is not 
indeed clear how such a prosecution can 
vindicate his honour. The refusal of the 
Court to prosecute is final. It must mean 
that there should be no prosecution at 
all for this alleged offence. The complain- 
ant who is animated by a sense of per- 
sonal’ grievance, cannot be allowed or 
trusted to be an impartial Advocate and 
Deputy of the Court in the role of pro- 
secutor. . i 
= I allow this petition. The complaint 
is dismissed as barred by s. 195. (b), 


_Oriminal Procedure Code. 


i 


A-D. Petition allowed. 


CALCUTTA HIGH COURT 
Oriminal Appeal No.479 of 1936 
August 12, 1936 
_ CUNLIFFE AND HENDERSON, JJ. 
ALIMJAN BIBI AND OTAERS— APPELLANTS 
VETSUS 
EMPEROR—Opposite Party 
Penal Code (Act XLV of 1860), s3. 302, 120-B, 109, 
115, 364—Person charged under ss, 302-120-B—Con- 
spiracy to murder—Sentence—Scope and applicability 
of 3. 364. a 
ik person, charged with an offence under s. 302, read 
with s. 120-B, Penal Code, can be convicted. either 
under s, 802, read with s. 109, if the conspiracy to 
murder is established, or under s. 302, read with 
s. 115, if such conspiracy is not established. In 
either case he cannot be sentenced to -10 years’ 
rigorous imprisonment and such punishment is 
illegal. i 
‘Section 364, Penal Code, provides for the punish- 
ment ofa specific offence and isnot intended as - an 
indirect method of punishing persons who are suspect- 
ed but not proved to have committed a murder. 
Messrs. Suresh Chandra Talugdar and 
Bhagirath Chandra Das, for the Appel- 
lants. 
Messrs. Khundkar and 
Chakerbuity, for the Crown. 
Cunliffe, J.—The trial, out of which this 
appeal has arisen, was one of arsenic 
poisoning. Six persons were originally 
brought before a Magistrate and accused 
of being concerned inthe death of a man 


Siddheswar 


‘called Keramat Ali who has’ been described 


both by the Magistrate and by the Judge 
presiding at the Sessions as a man who 
was a simpleton or almost half-witted. 
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It appears that his wife, one c 
by the name of Alimjan E 
in'rigue witha neighbour, al: 
accused by the name of Abdt 
two tried to trick the husba 
all three together and mad 
kind of a bogus offer for | 
property. Somehow or othe’ 
that Abdul Aliand the wife 
of some property and then. 


. husband's relative woke up t 


and he resisted the efforts of. 
her lover and went off to liv: 
The prosecution story was 
enly .some cakes were m 
which arsenic had been intr 
was done, it is said by t 
another of the accused by 
Ledu. Mysteriously enoug 
woman had disappeared an 
on her trial. Ledu and the 
induced the simple-minded 
ecme’ along to Ledu’s hut wh 
gathered together all the acc 
case andthe cakes were ad 
Keramat by his own wife if 
called his wife by’ then. I 
some ofthe cakes and ther 


‘have been rushed out of th 
the hut which he - 


was -occup 
way he was seized with viole 


and was left by the side 


by the accused Ledu who h 
away. ~> 

Unfortunately for these | 
was present, at the time the 
being eaten, his daughter 
dence at the trial. The jury 
believed her evidence. She 
to have been upset in cro 
and she was supporied by t 
the doctcr who held :the 
examination and discovere 
the internal organs of 
witnesses were called for 
Other persons gave evidence 
to Keramat Ali’s accusatic 
had his meal. All this do 
bea very difficult case, b 
made very difficult by the vy 
the prosecution had -been 
present their case to the Cour 
making a siraight-forward c 
and abetment of murder, 
trying to be very clever, atl 
that is the only reason that 
Public Prosecutor or whoe 
they have introduced the i 
spiracy charge under s. b 
to make it even more difficul 


1937 


in the case of three out of the five accused 


they have thrown in an abduction charge > 


asa-kind of make-weight, the abduction 
no doubt being the inducement which 
Ledu, Fazal and: aman called Mujaffar 
used to get Keramat to the pariy where 
the poison cakes had been prepared. I 
ought to have said that there was another 
man charged before the Committing Magis- 
trate, but he was acquitted and as a 
result of this jury trial, the accused Mujaffar 
was acquitted. Abdul Ali, the wife's lover, 
was convicted unders.302 and s. 120-B, 
Conspiracy for poisoning and- he was sen- 
tenced totransportation for life. So was 
‘the accused Ledu and the accused Fazal. 
Both of 
‘abduction and sentenced to transporta- 
‘tion for life. As tothe wife who according 
to the prosecution evidence, was cer- 
tainly the co-murderers of Keramat Ali 
with the old woman who is absconding, 
she was convicted of conspiracy to murder 
but not of murder and has been sentenced 
to 10 years’ rigorous imprisonment, a 
sentence which I should have thought was 
illegal. 

Turning to the charge with which the 
learned Judge favoured the- jury, on the 
whole, it cannot be said to be at allun- 
favourable tothe accused. If -anything, it 
was rather inclining towards a lenient 
view of the whole case as is illustrated 
by the manner in which he handled the 
sentences and there isthe usual padding 
about of proof, not proof and disproof, and.he 
also indulges in something which, I think, 
be must have got from a book, and I know 


my learned brother, thinks that, too, when 


he tells the jury that “the evidence is of 
three kinds: oral, documentary and circum- 
stantial; circumstantial evidence is more 
reliable, documentary evidetice less reliable, 
and: oral evidence the least reliable.” 


What all that means it is very difficult to - 


understand, when it is used before.a jury 
of laymen for the purpose of assisting them 
to try a case, where, as far as- I can-see, 
there is no documentary evidence at all 
and no circumstantial evidence either. 
This is one of those cases in which the 
charge, in my. opinion, is so unhelpful to 


the jury that the Appellate Court whilst. 


trying to follow as best they can the jury's 
decision on the facts which always ought 
to be followed, must be dealt with by us 
by way of putting matters right as far as 
we are able, It will be noted that certainly 
the most important criminal of the four 
who have been convicted received the least 
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sentence, why I cannot conceive. There 
does not seem to be any real evidence 
against Abdul Ali and Abdul Ali ought, 1 
my view, to have been acquitted. 
We shall set aside his sentence and Con- 
viction as not justifying the decision that 
he took part in the conspiracy. With 
regard to the two others, Ledu and Fazal, 
it does seem to me that there was reliable 
evidence that they knew all about the plot 
to cause Keramat Ali’s death. Their con- 
victions and sentences will be upheld. The 
sentence and the conviction on the woman 
poisoner, Alimjan Bibi, will be confirmed 
and under our revisional powers we propose 
to increase her sentence to one of trans- 
portation for life and we order accordingly. 


Henderson, J.—l agree. There can be 
no question that there was 4 complete 
muddle in the trial of this case. When 
the learned Judge’s charge. was put before 
us I reached the conclusion that it was a 
very strong case of murder against the 
appellant Alimjan, that there was no evi- 
dence of abduction against anybody, and 
I was left in some doubt as to what the 
evidence with regard to the conspiracy 
was. l 

The first muddle is in connection with 
the sentence and the sentence passed 
by the learned Judge upon the appellant 
Alimjan.is clearly illegal. Under s. 120-B 
it is provided that the punishment shall 
be the ‘same as if the conspirator had 
abetted the offence. Therefore, under 
s. 109, if the deceased was murdered in 
consequence of thé conspiracy, the punish- 
ment is that for murder, that is to say, 
death -or transportation for life. On the 
other hand, if the murder was not com- 
mitted .in consequence of the conspiracy 
under s. 115, the maximum term 1s rigorous 
imprisonment for seven years. Thus what- 
ever view one might take of this case, 
the sentence of 10 years’ rigorous im- 
prisonment would be illegal. 


Now, the unsatisfactory nature of the 
Gharges framed by the prosecution in the 
case of the appellant Alimjan is illustrated 
by what the learned Judge said in put- 
ting her case specitically before the jury. 
First of all, he dealt with the evidence 
with regard to the murder charge. Then 
he went on to say: “s. 120-B, evidence 
is same as above.” Clearly, if he took 
that view, he would have been well ad- 
vised to withdraw the charge of conspiracy 
altogether on the ground that it was 
redundant and unnecessary aud - might 
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dled is apparent from the fact that in- 
spite of this direction, they brought in a 
ridiculous verdict of not guilty of murder 
and guilty of conspiracy. 

The learned Judge in dealing with s. 364 
said that the case was weak. My learned 
brother has pointed out the absurdity of 
that charge and in my opinion the learned 
Judge should have said that there was no 
evidence to support it at all. Officers in 
charge of prosecutions: do not seem to 
realize that s. 364 provides for the punish- 
ment of a specific offence and is not in- 
tended as an indirect method of punishing 
persons who. are suspected but not proved 
to have committed a murder. In this case 
there was no evidence of abduction at all. 
However, inasmuch as no separate sen- 
tence was passed on the only appellant 
found guilty under that charge, no harm 
has been done. 

We have had great difficulty in deciding 
-what would be the best course for us to 
take, and in connection with that we had 
a question raised whether we could order 
Alimjan to be re-tried for murder. Having 
regard to~the view we take, it is not 
necessary to deal with that very difficult 
and much debated point. The learned 
Deputy Legal Remembrancer. put before 
us Very briefly what the case was. There 
was good evidence of actual administration 
of poison by Alimjan and there was evi- 
dence that the appellants, Ledu and Fazal, 
brought the deceased to the house. There 
was no evidence that Abdul Ali committed 
any offence at all. The simple charges 
should therefore have been one of murder 
against Alimjan and of abetment of murder 
against the other two. Whether their 
action with regard to the deceased should 
be interpreted in a sinister way or not was 
clearly a matter for the jury and it is ap- 
parent from their verdict that they thought 
that these men were helping in the com- 
mission of the murder. No useful purpose 
will be served by altering the ‘convine- 
tion from one under s. 120-B to one under 
S. 114, and I therefore agree that the 
appeal of these appellants ought to be dis- 
missed. 

It only remains to consider the question 
of sentence. I have already pointed out 
that in any view of the matter, the sentence 
passed on Alimjan was illegal. We, there- 
fore, have to decide.whether the case 
should be governed by s. 109 or s. 115, 
It is only a few days ago that we had to 
point out in another case that in these con- 


- 


. Sunio OHaRAN Pas v. Gauakower sho (PAT) 
muddle the jury. That they were mud-. 
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spiracy charges a sentence of more tha 
seven years’ rigorous imprisonment i 
illegal, unless the case comes within,s. 10 
and it is really a matter for the jury t 
say whether s. 109 or s. 115 ap 
plies. Now, we should be extremely re 
luctant to send the case back for a re-tri 
on this point alone for this simple reason, 
There is no evidence at all to support a 
verdict of a conspiracy to murder by the 
accused persons and the murder bein 

committed by somebody else altogether 
independent of the conspiracy. Unless th 

jury were prepared to hold that Keramat 
Ali was in fact murdered as a consequence) 
of the conspiracy, their verdict would be 
entirely perverse and incapable of support, 
The only reasonable conclusion would, be 
that the case really comes under s. 109 and 
not under s. 115, Indian Penal Code. That 
being the case, the only course open to us, 
with regard to Alimjan, under our revisional 
powers, is to enhance her sentence to one! 
of transportation for life. zt 
` D. | Order accordingly. 





_ PATNA HIGH COURT n 
Civil Revision Application No. 204 of 1937, 
August 17, 1937 pe 
ROWLAND, J. l 
SHEO CHARAN DAS—PETITIONER 
VETSUS | bcs 
CHHAKOWRI SAO AND anoTuHER— ` 


OPPOSITE FARTY 

Limitation Act (IX of 1£08), s. 19—Acknowledg- 
ment—Referénce to arbitration implying promise to 
pay in case liability is -found out—Heference, if 
amounts to acknowledgment—Deed—Construction— 
Decided cases—-Valueof. _ 

A reference to arbitration implying a promise to 
pay inthe event of the arbitrator deciding that 
there is a liability, is not the same thing ag 
unconditional promise to pay. It is, if anything, a 
promise to pay coupled with a condition, and unless 
that condition is fulfilled, that is to say, unless 
something is found bythe arbitrator to be due, it 
will not operate to give a fresh start to limitation. 
Mani Ram v, Rupchand \4) relied on, Hukumat Singh 
v. Nenumel Raghumal (1) and Kanshiram Banshi 
Ram v. Arjan Dag (2), distinguished. 2 
- Unless the language of the document be identi- 
cally the same, a decision upon the construction of 
one document is not of much assistance to the Oourt 
in construing another. Jogeshwar Roy v. Raj Nara- 
yan Mitter (8), relied on, ee 

C. R. App. from an order of the Small 
Cause Court Judge, Gaya, dated December 
23, 1936. A 

Mr. Sarjoo Prasad, for the Petitioner. 

Mr. Raj Kishore Prasad, for the Opposite. 
Party. > ` o 

Order.—Thisis an application by the 


defendant in a Small Cause Oourt suit which 


t 


- sne — jip a es 


‘payment is still 





1, 1936. 
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has been decreed against him and the ap- 
N 18 presented on the ground that 
sult should have been dismissed as 
barred by limitation. 

The claim is based on a handsnote dated 
March 11, 1930, and the suit was instituted 
on June 20, 1936. In the interval between 
these datés it is alleged that payments were 


made of Rs.100 on April 20, 1930, and’ 


again of Rs. 25 on April 18, 1933. The sécond 


whether a new start to limitation is given, 
19, Limitation Act, by an abortive 
agreement to refer the differences between 
the parties. to arbitration on January 


The parties were at variance over another 
matter. There had been an All-India Mutual 
Financing Corporation at Patna in which 
both the plaintiffs and the defendant had de- 
posited money. When the Corporation failed, 
the Plaintiffs considered that the defendant 
was in some way liable for the loss they 
had suffered as having induced them to 
deposit the money in the concern. This 
claim appears to have been the principal 
matter referred to arbitration. The recital ‘of 


the reference to arbitration alludes to a 


hand-note of March 11, 1930, and this is 
construed by the Subordinate Judge as an 
acknowledgment of liability relying on the 
decision in Hukumat Singh v. Nenumal 
Rejhumal, 104 Ind. Cas, 572 (1), and in 

anshtram Banshi Ram v. Arjan Das, 
137 Ind. Oas. 840 (2). Neither of these cases 
ìs On all fours with the matter before us 
and the learned Subordinate J udge would 
have done well to bear in mind what was 
sald by Maclean, C. J. in Jogeshwar Roy v. 
Raj Narain Mitter (3), that : | 


“Unless the language of the document be identi- 


. cally the same, adecision upon the construction of 


, one 


document is not of much assistance _to the Court 


, -1n construing another.” 


W hat the Court should doineach case is 


-to apply its mind to the language used in 
>the document actually before it and then 


‘see whether the language 


used in fact 


- amounts toan acknowledgment of liability 


Within the meaning of s.19. What is ne- 


‘cessary to constitute such an acknowledg- 
` ment of liability has been discussed by the 


: Privy Council in the leading case in Mani 


-7 
_ 


Ram v. Rupchand (4). Their Lordsuips 
Wwe AI R 1928 Sind 45; 104 Ind. Oas. 572;z2S LR 

(2) AIR 1932 Lah. 470; 137 Ind. Cas, 840; 33 P L 
R 940; Ind. Rul, (193z) Lah. 369. äi ' 

(3) 31 O 195; 8 O W N 168: | 

(4) 33 O 1047; 33 IA 165; 2N L R130;100W N 


~ 814; 4 OLJ UPO, 


De A one 1 OR, 
BHEO OHARAN DAs v. OHHAKOWRI sao (PAT) 


il more than three years before 
i T date of suit, and the point for decision 
“under s. 


3 
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have said: 

“Ina case of very great weight the authority of 
which has never been called in question, Mellish, 
L., J. laid it down thatan acknowledgment to take 
the case out of the statute of limitations must be 
either one from which an absolute promise to pay 
can be inferred, or secondly an unconditional pro- 
mise to pay the specific debt or thirdly there must 
be a conditional promise to pay the debt, and evi- 
dence that the condition has been performed. An 
unconditional acknowledgment has always been held 
to imply a promise to pay because that is the natural 
inference, ifnothing is said to the contrary.” 

The cases referred to by the Subordinate 
Judge and cited tome on behalf of the 
opposite party appear to be cases of mutual, 
Cpen and current account or partnership ac- 
count and the acknowledgments to be ack-. 
nowledgments of the right to have an account 
taken. But this is not such a case. The 
relations between the plaintiffs and the 
defendant appear to have been the ordinary 
relations of creditor and debtor and no 
question of mutual account or of partner- 
ship account arose at all. As between a 
creditor and debtor, what we have to see 
is whether there is any acknowledgment of 
the existence of a liability. Assuming that 
a reference to arbitration impliesa promise 
to pay in the event of the arbitrator decid- 
ing that there is a liability, that is not the 
same thing as unconditional promise to pay. 
It is, if. anything, a promise to pay coupled 
with a condition, and unless that condition 
is fulfilled, that is to say, unless something is 
found by the arbitrator to be due, it will 
not operate to give a fresh start to limitation 
on the principles stated by the Privy Coun- 
cil in Mani Ram v. Rupchand (4). 

Now, the words used in the recital por- 
tion of Ex.3 merely say that there have 
been transactions of money lending between 
executants Nos. 1 and 2 and the executant 
No. 3 by means of a hand-note dated March 
11, 1930, and verbally and in cash and in 
kind, namely, by ornaments, ete. It then 
goes on to refer to the affairs of the All-[ndia 
Mutual Financing Corporation and other 
matters and the desire of the parties to 
avoid litigation. For the opposite party, 
reliance is placed on a later passage in 
which the arbitrator is directed to make 
such enquiries as he thinks fit regarding 
the matters above-mentioned concerning 


the debt claimed as due, principal and in- 


terest to executant. Nos. 1 and. 2 against 
executant No, 3. in my opinion tne langu- 
age used iall» short altogether of being a 
dennite acknowledgment of uny liability to 
pay any amount. in fact the arbitration 
fell through and in the circumstances there 
was never anything which could operate to 
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save limitation. The result should have 
been that the suit should have been dismiss- 
ed by the Court of first instance as barred 
by limitation. The application will be 
allowed and the order under revision set 
aside end the suit dismissed with costs. 
Hearing fee one gold mohur. 
D Applicatian allowed. 





NAGPUR HIGH COURT 
Second Civil Appeal No. 288 of 1935 
January 16, 1937 
GRUER, J. 
NANDLAL—APFPELLANT 

, VETSUS 

THOMAS J. WILLIA M—RESPONDENT 

Excise Act (I of 1914), s. 62—Parinership between 
partners tojointly work leguor shops—Agreement, if 
palid—Refund of sum advanced to defendant—. 
Whether can be allowed—Coniract Act (IX of 1872). 
&8. 65, 23. 

The plaintif and defendant were partners, each 
having 8 annas share in certain liquor contracte 
auctioned by Government. After the bid was 
accepted, an agreement of partnership was written 
and signed. The agreement said that the parties 
jointly agreed to work the liquor shops and there 
was nothing init to prevent the other partner also 
taking an occasional hand inthe management or at 
least influencing or advising in the management; 

Held, that the partnership was prohibited by, 
r. 6 made under g. 62, Excise Act. It would be 
against public policy and would tend to defeat the 
object of the rules if unapproved persons were. 
allowed to have any hand in the working of the 
licence and the agreement of partnership was void 
ab initio as being opposed to publie policy. 
Local Government v. Pilaji (l), Bhikanbhat v. Hiralal 
(2), Nagaralli Syed Imam.v. Babamiya Dureyaim- 
shah (3), Abdullah v. Alla Diya (4) and Abdulla v. 
Mammod (5), distinguished, Marudamuthu Pillai v. 
Rangasami Mooppan (8), Garapathi Brahmayya v. 
Kurella Ramiah \7; and Dewandas Kimatmul v. 
Kesomal Pahlajmal (8), relied on. 

Held, also, that the plaintiff might be allowed 
refund under s. 65, Oontract Act, the amount which 
he advanced to defendant under the partnership, 
Marudamuthu Pillai v. Rangasamt Muoppan (6) re- 
ferred to. 

S. C. A. from the appellate decree of the 
Court of the Additional Disirict Judge, 
Chhindwera, dated February 12, 1930, in 
C. A. Nos. : 9/28 of 1933, confirming tke 
decree of the Court of the Sub-Jdudge, 
Second Class, Chhindwara, dated October 
23, 1933, In Civil Suit No. 42 ot 1933. 
os i Mr. W. R. Puranik wilb him Mr. M. D. 

Khandekar, for the Appellant. 

Mr. A. V. Wazalwar, for the Respond- 
ent. 

Judgment.—Tbis is a suit fcr dissolution 
of partnership and for accounts. The lower 
Courts. have held the partnership to be 
void, as not allowed by law and have 
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allowing, however, 
refund to plaintif-appellant under s. 65 
of the Contract Act, of Rs. 225, the amount 
which he advanced to defendant undes the 
partnership. l 

According tothe plaint, the plaintif and 
defendant were partners, each having 8 
annas’ share in the liquor contracts auc ioned 
on May 28, 1932, by the Government in 
respect of the shops at Damuwa and 
Chorawari. After the bid was accepied, 
this agreement of partnership was reduced 
to writing on July 4, 1932, and signed 
by both the parties. This agreement is 
Ex. P-1. 

The conclusion holding the partnership 
to be voidis resisted on the following 
grounds: first, that plaintiff alone was to 
manage the business and so the agreement 
does not violate the rule framed under the 
Excise Act which says 


“No privilege of supply or sale shall be sold, 
transferred or sub leased, nor shall a holder of 
any such privilege enter into a partnership for the 
working of such privilege in any way or manner 
without the written permission of the Collector.” 


(Page 37 of the paper book). Secondly, it 
is said that the agreement was arrived at 
gme time before the issue of licence, and 
so respondent was not a holder of such 
privilege at the time, andthe rule, there- 
fore, does not apply. Thirdly it is argued 
that even if the rule.is applicable, the con- 
tract is not unlawful or void under s. 23 
of the Contract Act. l 

The short answer to the first argument 
ia thatthe agreement itself says that the 
parties have jointly agreed to work the 
two liquor shops. The Government rule 
is wide in its scope, and speaks of the 
working of such privilege in any way or 
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actual manager. There is nothing in Ex. P-1 
io prevent the cther partner also taking 
an occasional hand in the management or 
at least influencing or advising in the 
Management. 

The second argument is also not sound. 
There may have been previous negotiations 
about the partnership, but they had to be 
conditional, and could not be binding and 
complete until the auction had actually 
taken place. According to the language 
of the agreement itself, it was made on 
July 4, 1931, and was intended to take 
effect from that date. The Government 
rule certainly could not be avoided by 
such a subterfuge as this. Section ‘23 of 
the Contract Act mentions more than one 
example of a void agreement: the con- 
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sideration or object of an agreement is 
unlawful, and hence the agreement is void 
if if it is fordidden by law, or is of such 
a nature that, if permitted, it would.defeat 
the provisions of any law, or if the Court 
regards it as immoral or opposed to public 
policy. Appellant contends that merely 
taking a financing partner, does not make 
the agreement illegal, and that the Gov- 
ernment is not really “concerned. 80 long as 
it can look te one particular person for 
recovery of the licence fee. Several cases 
have been relied on. These include Local 
Government v. Pilaji ‘1). 

That case is clearly distinguishable as 
at that time ‘to quote from p. 71)* “the 
rules are wholly silent as to partnerships 
and the form of license contains no men- 
tion of. any obligations personal to the 
licensee.” Bhikabhai v. Hiralal (2) was 
a case of sublease of a.toll granted by 
Government, which was forbidden under 
la. pecuniary penalty: It was held that 
' the penal consequences of the breach 
were limited to the specific penalty and 
‘did not make the contract void. In 
Nazaralli Sayad Imam v. Babamiya Durey- 
| aémahah (3) it was held that an agreement 
to snare pro‘its ‘which would contravene 
, the terms of a licence between the Forest 
Officer and the licensee is not forbidden 
| by law, and would not defeat the pro- 
| visions of any Jaw. In Abdullah v. Allah 
Diya (4) the contract was also for the 
removal of jungle produce, and it was held 
that the mere fact that the State had for 
administrative purposes imposed a con- 
dition that its contractors should not 
take co-sharers or sub-contractors did not 
render the agreement unlawful. as no 
specific penalty had been attached by the 
State to the transaction in question; Abdulla 
v. Mammod (5) again is another case of sub- 
leasing of ferry. It was held to be valid bet- 
ween the renter and his assignee, and it 
was not prohibited by statute or by rule 
framed under the statute. 

It. is- to be noted that none of these cases 
deal with liquor contracts. Another point 
of distinction is that in the case before 
us the partnership is clearly prohibited by 
r. 6 made under s. 62 of the Act, anda 
penalty is provided of cancellation of the 


' Q) WOPLR é67. 
(2) 24 B. 622; 2 Bom. L R 483. 
: *B) a B 64; 30 Ind. Cas. 913; 17 Bom: L R 701. - 


(4) 8 Lah 310; 100 Ind. Oas: 846; 28 P LR 161; 
A I R.1927 Lah. 333, 
(5) 28M 156. 
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licence ; see ï 10 in Ex. D-3, p. 34 of 
the paper book. The rules framed under 
s. 62 are forthe purpose of carrying out 
the provisions of the Act, which controls 
the liquor traffic in the province. It is 
clearly a matter of public policy that the 
control should. be effective, as a general 
public is.concerned in a manner which 
bears no analogy to its concern ih leases 
under the Forest Act or leases of ferfy 
tolls; The rules aim at obtaining respect- 
able persons as licensees so that the con- 
ditions may be properly carried oute 
Even. agents are controlled under r. 7, 
It would; therefore, be against public policy 
of 
the rules if unapproved persons were 
allowed to have any handia the working 
of the licence. Marudamuthu Pillai v. 
Rangdsami,. Mooppan (6) is a case under 
the Abkari Act and supports the respond- 
ent. It was- there held that the rile in 
questioti was not one merely for the pro 
tection. of the revenue but it bid also for 
its object the regulation of the liquor 
trafic in the- interests of public; and that 
the agreement of partnership was in. con- 
sequénes void ab initio as being opposed 
to public policy. Irespectfully agree. To 
the same effect are the decisicns in Gard- 
pathi Brahmayya v Kurella Ramiah (7; and 
oo Kimåtńňal v Kesomal Pahlajmal 
3) 

In reply appellant relied also on Gira- 
pathi Brahmayya v. Kurella Ramiah (7); 
but this case cannot help him. It approves 
of the view taken in Marudamuthu Pillai 
v.. Rangasami Monppan (t) that such a 
partoership is illegal. It allowed, however, 
refund of a certain sum lent to the partner- 
ship. Such a refund has been allowed in 
the present case and the respondent has 
not appeaied against it. This Madras case 
is no authority for allowing accotints to be 
taken of such partnership. 

For tae above reasons, I hold that the 


decision appealed against is correct, and 
I dismiss the appeal with costs. l 
_N. Appeal dismissed. 
(6) 24 M 401. 
(7)43 M.14l; 54 Ind, Cas, 45; 33 MULT 123; 10 L 
W- 476; 38 M GJA 


23, 
<> AI R 1925 Sind 53; 87 Ind. Oas. 353: 18S LR 
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` LAHORE HIGH COURT 
+ Criminal Revision Petition No. 1511 
o. of 1936 
A January 20, 1937 
l ABpoL RASHID, J. 
IBRAHIM AND ANOTHER— PETITIONERS 
versus 
EMPEROR- Oppnsitg Party 
Criminal Procedure Code (Act V of 1898), s. 107 — 
Person required not to commit breach of peace by 
killing cow in village, bound down — Cow killed 
outside village but within sight of non-Muhammadans 
of village—Action deliberate—Bond held should be 
forfeited. i 


The proprietors of the village were mostly Sikhs. ` 


There were some Muhammadan inhabitants There had 
been a great deal of tension between the Sikhs and Mu- 
hammadans on the question of cow sacrifice on the oc- 
casion of Id-ul-Zuha. The leader of the Muhammadans 
in this village, was bound-down under s. 107, Crimi- 
nal Procedure Code, by the order of Magistrate, 
First Class. He executed a bond in the sum of 
Rs, 2,000 binding himself not to commita breach of 
the peace orto do any act that may probably occa- 
sion a breach ofthe peace fora period of one year. 
The District Magistrate also passed an order under 
the rules framed under s. 43, Punjab Laws Act, 
prohibiting cow sacrifice on the occasion of’ Id-ul- 
Zuha. Afterthe Id prayers had been recited, the 
leader who was bound down sacrificed a cow at. a 
distance of about 100 yards from the abadi in the 
area ofan adjoining village in an open place under a 
pipal tres. The place where the cow was sacrificed was 
visible from the abadi of the Sikh village and was near 
a public thoroughfare. Within afew hundred yards 
of the place where the cow was sacrified was an‘ approv- 
ed ‘slaughter house. The Muhammadans maintained 


that sacrificing cows at the time of Id-ul-Zuha was 


a religious right of the Muhammadans and that by 
sacrificing the cow in the area of another village they 
had not done any wrongful act : 

Held, that the Muhammadans by killing a cow at 
such a place and within sight of the non-Muslim in- 
habitants were doing an att withthe deliberate in- 
tention of wounding the religious feelings of the 
non-Muslim inhabitants of the village. In these cir- 
cumstances their leader (was certainly doing a 
wrongful act within the purview of s. 298, Penal 
Code, and was thus provoking a breach of the peace 
and, therefore, his security bond unders. 107, 
Oriminal Procedure Code, could be forfeited Makom- 
ed Yaqub v. Emperor (1), distinguished, Emperor v. 
Murli Singh (2), relied on. 

Mr. B. A. Cooper, for the Petitioners. 

Mr. R. C. Soni, for Government Advocate, 
for the Crown. : l 
_ Order.—Kaluwal Kotla is a small village 
in the Hoshiarpur District. ‘The proprie- 
tors of the village are mostly Sikhs. 


There are some Muhammadan inhabitants.. 


For the lastten years, there has been a 
great deal of tension between the Sikhs 
and Muhammadans on the question of cow 
sacrifice on the occasion of Id-ul-Zuha. 
The Muhammadans insist that they are 
entitled to sacrifice cows on the occasion 
of the Id while the Sikhs object to cow 
sacrifice in a village owned by them. 
During the last three yearsa few persons 
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on each side have been bound down under 
s. 107, Criminal Procedure. Code, in order 
to avoid a riot taking place on-the occasion 
of the Id. Ibrahim, petitioner, who ig the 
leader of the Muhammdans iv this village, 
was bound down under s. 107, Criminal 
Procedure Code, by the order of Khan 
Ghulam Sarwar Khon, Magistrate, First 
Class, Hoshiarpur, on March 14, 1935. On 
that dale he executed a bond in the sum 
of Rs. 2000 binding himself not to commit: 
a breach of the peace or to do any act 
that may probably occasion a breach of 
the peace fora period of one year. The’ 
District Magistrate of Hoshiarpur also passed 
an order under the rules framed under / 
s. 43, Punjab Laws Act, prohibiting cow 
sacrifice on the occasion of Id-ul Zuha in 
village Kaluwal Kotla. After the Id 
prayers had been recited, Ibrahim sacrificed 
a cow at a distance of about 100 yards 
from the abadi of Kalawal Kotla, in the 
area of ah adjoining village Khokhran, in 
an open ‘place under a pipal tree. The 
place where the cow was sacrificed is 
visible from the abadi of Kaluwal Kotla 
and is near a public thoroughfare. Within 
a few hundred yards of the place where 
Ibrahim sacrificed the cow is an approved 
slaughter house where a cow cauld be 
sacrificed without being seen by the in- 
habitants of .Kaluwal Kotla. Ibrahim, 
however, did not use the slaughter house 
for the purpose of sacrificing the cow. l 
Notices were issued to Ibrahim and 
Chughatta to show cause why the personal 
bond of Ibrahim and the surety bond of 
Chughatta executed by them on March 14, 
1935, under s. 107, Criminal Procedure 
Code, should not be forfeited. They stated 
that sacrificing cows atthe time of Id-ul- 
Zuha was a religious right of the Muha- 
mmadans and that by sacrificing the cow 
in the area of village Khokhran they had 
not done any wrongful act. This conten“ 
tion was not accepted by the trial Court 
and the personal bond of Ibrahim and the 
sécurity bond of Ohughatta were ordered 
to bé forfeited to the extent of Rs. 1,000. 
Against this decision Ibrahim and 
Chughatta preferred an appeal in the 
Court of the District Magistrate. Their 
appeal having been dismissed, they have 
preferred a petition for revision to this 
Court. Ma 
It was strenuously urged by the learned 
Counsel for the petitioners that a person- 
can be bound down under s. 107, Criminal. 
Procedure Code, ifheis likely to commit- 
a breact of the peace or disturb the public 
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tranquillity or to do any wrongful act that 
may probably occasion a breach of the 
peace. It was urged thatas the cow was 
sacrificed in area of village Khokhran, the 
petitioners did not do any wrongful act 
and the lower Courts were, therefore, not 
justified in forfeiting the bonds to the 
extent of Rs. 1,000. Reference was made 
in this connection to Mahomed Yaqub v. 
Emperor (1), where it was held that to 
justify an order under s. 107, Oriminal 
Procedure Code, the Magistrate must believe 
that the person against whom he makes 
the order is about to commit a breach of 
the peace or to disturb the public tran- 
quillity or to do some wrongful act that 
may occasion a breach of the peace. The 
fact that a Muhammadan in the exercise of 
| his legal right to kill cows may perhaps 
give offence to his Hindu neighbours and 
induce them to commit a breach of the 
peace is no ground for binding over 
Muhammadans. In my view, the contention 
raised on behalf of the petitioners is devoid 
of all force. Inthe Allahabad case referred 
to above, two cows were actually sacrificed 
by the Muhammadans, but they were sacrific- 
ed quietly and secretly in a mcsque and in a 
private house. The fact of the sacrifices 
was reported by the persons concerned 
to the Police. The sacrificesavere carried 
out so quietly that the Hindus did not 
know of them until the report was made. 
In these circumstances it was held that 
the Muhammadans concerned ought not to 
have been bound down unders. 107, Cri- 
minal Procedure Code. In the present 
case Ibrahim sacrificed the cow within 
sight cf the abadi of village Kaluwal Kotla 


a 


pore 


—_ 


in an open place and under a pipal tree. - 


There was a slaughter house in the 
neighbourhood but that was not availed 
of by Ibrahim. The cow was killed near 
a public thoroughfare. Ibrahim by killing 
a cow at sucha place and within sight of 
the non-Muslim inhabitants was doing an 
act with the deliberate intention of wound- 
ing the religious feelings of the non-Muslim 
inhabitants of Kaluwal Kotla. It was held 
in Emperor v. Murli Singh (2), that: 
“Persons who performed religions ceremonies in 
a place not set apart for the purpose and where 
no such ceremonies had been performed before, and 
who did so with the deliberate intention of triumph- 
ing over, insulting, and wounding the religious feel- 
ing of their neighbours, committed a wrongful act 
and one which might probably occasion a breach 
of or disturb the public tranquillity within the 
meaning of s. 107, Oriminal Procedure Oode.” ` 


T A 571; 6 Ind. Cas. 454; 11 Cr. L J 355; 7 A L 
49. í 
(2) 33 A 775; 13 Ind, Cag. 922; 13 Or, L J 170. 
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It isin evidence that a serious riot would 
have taken place, had the Police and the 
Magistrates not arrived at the place of the 
sacrifice immediately. In these circum- 
stances Ibrahim was certainlyt doing a 
wrongful act within the purview of s. 298, 
Indian Penal Code, and, was thus provoking 
a breach of the peace. For the reasons 
given above, I dismiss this petition for 
revision. 


D, Petition dismissed. 


Orat: 


MADRAS HIGH COURT 
Criminal Appeal No. 666 1936 
April 6, 1937 
KING, J. 
VELAYUODHAM PILLAI AND ANOTHER 
— APPBLLANTS 
versus 
EMPEROR—ObPposite Party 

Penal Code (Act XLV of 1860), s. 28—Counterfeit 
coins—Person making coins and putting them in 
house of enemy and giving information to Police, 
thus foisting false case—No proof of intention te 
circulate such coins—Such coins, whether “ counter- 
feit * coins within s. 28. 

Ifthe intention ofa person who makes or causes 
coins to be made isto use them in order to commit 
some other offence such as giving false information 
against an enemy, and foisting a false cise upon an 
enemy by putting such coins in his house, that in- 
tention prima facie is not to practise such deception 
and those coins do not come within the definition of 
“ counterfeit coins within the meaning of s. 28, 
Penal Code. It is obvious that such persons are not 
manufacturing coins with the intention of infringing 
the monopoly of the mint or of causing loss to the 
currency-owning public. 

Cr. A. against the judgment of the Addi- 
tional Sessions Judge, Coimbatore Divi- 
sion, dated November 11, 1936. 

Messrs. V. L, Hthiraj and A S. Sivakamie | 
nathan, for the Appellants. 
Mr. Parakıt. Govinda 

Crown. 

Judgment.—The two appellants have 
been convicted in this case by the learned 
Additional Sessions Judge of Coimbatore, 
of various charges connected with the 
manufacture’ of what according to the 
prosecution are counterfeit King-Em- 
peror’s coins during May, 1936. The facts 
found by the learned Judge and, in view 
of the legal argument to which E shall 
refer later, not seriously challenged in the 
appeal before me were that appeallant 
No. 1 instricted appellant No 2 to 
make for him a number of two anna pieces 
and that when these pieces were manufac- 
tured, he made most of them up into a 
bundle which he gave to P. W. No. 3, 
hia seryant, with instructions that P, W, 


Menon, for the 
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No. 3 should surreptitiously introduce 
them into the shop of P. W. No. 6 with 
whom he had lately conceived various 
grounds of enmity. Prosecution Witness No. 3 
accordingly took the bundle and placed itin 
P. W. No. 6s shop. Information was then 
given to the Police ta the effect that if they 
searched P. W. No. 6’s shop and house 
they would discover that he had coun- 
terfeit coins in his possession. A search 
was accordingly made and the bundle was 
duly discovered. It is on these facts 
that the two appellants were charged. 
There were four charges against them. 
The first was against accused No. 1 that 
some days before May 24, 1936, he had 
abetted the counterfeiting of King-Em- 
Peror’s two anna coins by accused No. 2 
and therefore he had committed an offence 
punishable under ss. 109 and 232, Indian 
Penal Code. The second charge was that 


accused No. 2 had actually counterfeited - 


those coins and committed sn offence punish- 
able under s, 232, Indian Penal Code. The 
third charge was that accused No, 1 had 
on May 24, 1936, been in possession of 
certain materials knowing or having rea- 
- gon to believe that they were intended 
to be used for the purpose of counterfeit- 
ing coins, an offence punishable under 
s. 235, Indian Penal Code. And fourthly 
accused No. 1 was charged at about the same 
time and place with being in possession of 
counterfeit coins fraudulently or with in- 
tent that fraud might be committed, an 
offence punishable under s. 243, Indian 
Penal Code. I ought at this stage 
to add that in addition to the contenterfeit 
coins discovered by the police in P. W. 
No. 6’s shop, a few more coins said to 
be similar in design to those were-also 
discovered in a cash box in accused 
No. 1's house. 

The argument that has been pressed 
before me In appeal is a very ingenious one 
which does not seem to have occurred 
either to the learned Additional Sessions 
Judge or toany of the parties at the trial. 
It is this: that if coins are made to resemble 
genuine coins and the intention of the 
makers is merely to use them in order to 
foist a false case upon their enemies, those 
coins do not come within the definition of 
“counterfeit coins” given in the Penal Code. 
I think there can be no doubt that this 
argument must be accepted. The defini- 
tion of “counterfeit” is to be found in 
s. 28, Indian Penal Gode. A person is 
said to “counterfeit” who causes one thing 
to resemble another thing, intending by 
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means of that resemblance to practise 
deception, or knowing it to be likely 
that deception will thereby be practised. 
The important words for our present pur- 
pose in that definition are “intending® by 
means of that resemblance to practise de- 
ception. Now if the intention of a person 
who makes or causes coins to be.made is 
to use them in order to commit some other 
offence such as giving false information 
against an enemy, that intention prima 
facie is not to practise such deception. 
If we examine the situation in the present 
case, we find that it was exactly the reverse 
of that intention. It was obviously the 
intention of accused No. 1 that the Police 
officers should be the first to see these 
counterfeit coins and that they should not 
be deceived by their appearance because 
if they were deceived then the whole pur- 
pose of making. the complaint to the Police 
against P. W. No. 6 would be frustrated. 

‘It is clear, therefore, that ifthe object of 
the manufacturer was to carry out this 
nefarious scheme of foisting a false case on 
P. W. No. 6,these coins are not counterfeit 
because they do not fall within the defi- 
nition of s. 28. Ofcourse there is no direct 
evidence in this case that accused No. 1 and 
accused No. 2 were heard talking over the 
details of their plot. Itis conceivable, theore- 
tically, that all that accused No. 1 did was.to 
go to accused No. 2 and ask him to make 
counterfeit coins without disclosing to him 
the reason why he wanted them. But on 
the other hand itis quite clear from the 
way in which the case has been treated and 
discussed in the judgment of the learned 
Additional Sessions Judge, and clear also 
from the actual four charges which have . 
been framed in this case that the prosecu- 
tion case was this, that the manufacture 
was for the deliberate purpose of foisting 
a false case on P. W. No. 6. There is 
nothing at all to.suggest in this case that 
either accused No. 1 or accused No. 2 
had atiempted or intended to attempt to 
put these coins into. circulation. And 
although some little difficulty is introduced 
into the case by the fact that certain 
coins were found not only in P. W. No. 6's 
shop but also in accused No. 1's cash box, 
that difficulty ought not to outweigh the fact 
that in the case as a whole stress wag 
laid by the prosecution of the fact that 
both these coins and the others must have 
been recently made by accused No. 2, and 
no kind of suggestion was made that either 
of'the accused wished at any time to put 
these coins into.circulation. i 
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I am, therefore, of opinion that what has 
happened in this case is that the prose- 
cution has misconceived entirely the sec- 
tions under which the accused ought to 
hate heen prosecuted. The real complaint 
of the Orown or society against these 
accused was not that they made a number 
of coins to look like genuine two anna 
coins but that they dishonourably attemp- 
ted to bring an innocent man, P. W. No. 6, 
to trouble by means of the coins which they 
made. 
prosecuted for tke real offences which on 
the evidence, if believed, they must have 
committed, viz., falsely causing criminal pro- 
ceedings to be instituted against P. W. No. 6 
under s. 211, Indian Penal Code, or fabricat- 
ing fasle evidence against him urders. 195, 
Indian Penal Code. I do not know why no 
attempt was made to prosecute the two ap- 
pellants or at: any rate appellants No. 1 
under these sections. It is obvious that 
the appellants are not persons who are 
manufacturing coins with tke intention of 
infringing the monopoly of the mint or of 
causing loss to the currency- owning public. 
As I have already said more than once, 
there is nothing in the case to show that 
they intended any of these coins ever to be 
put into circulation. Therefore even if they 
could rightly have been held to be guilty 
under the secticns under whish they have 
been charged, their offences would in one 
sense of the word be only technical offences 
under those sections. However I have 
held that the coins which were seized in 
this case and which are the subject-matter 
of the charges are’ not counterfeit coins 
because it was the clear prosecution case 
that the’ intention of the appellants. in 
manufacturing them was merely to make 
use of them in order to assist them in 
filing a false charge. 

The result is that the appellants must 
be found not guilty and acquitted and 
their bail bonds cancelled. - 

D. Appeal allowed. 
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PATNA HIGH COURT. 
Oivil Revision Petitions Nos. 626 and 627 
- of 1936 
August 20, 1937 
COURTNEY TERRELL, C. J. 
BADRI NARAYAN SINGH AND oTaERS— 
PETITIONERS 


VETSUS 
GANGA SINGH AND OTHERS—OPPOSITE 
Party 
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rights—Intention to destroy vested rights must be 
expressed in specific words—Change of limitation, 
when tobe looked at only as matter of procedure— 
Bihar Tenancy Act \ VIII of 1934 as amended), 
Sch. III, para. 2 {b), (ii)-—-New period of limitation, 
whether affects vested rights. 

It is undoubtedly inthe power of the Legislature 
to take away a vested right of any subject, but it is 
a recognized rule of construction that in order to 
hold that the Act has this effect, it must be 
necessary to find the indication of such an intention . 
in the plain words of the Act. Where the Legisla- 
ture has, however, not expressly stated such an in- 
tention, the criterion of construction is that the new 
period of limitation is to be dealt withas a matter 
of procedure only. Manjhoorit Bibi v. Akkel Mahmud 
S , Gopeswar Palv. Jiban Chandra Chandra (3) and 

hiya Janki v. Kirtyanand Singh (5), relied on, 
Soni Ram v. Kanhaiya Lall), explained. 

Applying these principles of construction, it is ob- 
vious that the new period of limitation provided by 
the Bihar Tenancy Amending Act of 1934, does not 
affect the vested rights of parties. - 


O. R. P. from the order of the District 
Judge, Monghyr, dated July 2, 1936, 

Mr. J.C. Sinha, for the Petitioners. 

Order.—These are two applications in 
civil revision against a decision of the 
District Judge of Monghyr summarily dise 


. missing appealsout of suits in which the 


facts in sc far as the point which I have to 
determine were precisely similar. 

The suits were instituted to recover 
arrears of bhaoli rent in respect of the years 
1340 and 1341 Fasli and the suits were in- 
stituted in the month of September 1935. 
No question arises as to the correctness of 
the decision of the Munsif as affirmed by the | 
dismissal of the appeal by the District 
Judge that the decree of the bhaoli rent 
claimed in respect of the year 1341 is entire- 
ly correct. In respect, however of the year 
1343, the Munsif had decided that by 
reason of the period of limitation instituted 
by Sch. III, Bihar Tenancy Act asamended 
by the Amending Act of 1934, Para, 2. (b) 
(iz), the claim in respect of the year 1340 
was barred, the suit having been begun 
more than one year from the last day of the 
agricultural year in which the arrear fell 
due. The last day of the agricultural year 
1340 was in September 1933. Therefore 
if the Munsif were right, the last day for 


- bringing the suit fell in September 1934. 


The Bihar Tenancy Act was published on 
Novembor 14, 1934, and on June 4, 1935, 
a Notification appeared in the Bihar and 
Orissa Gazette, stating that the Act would 
be enforced as and from June 10, 1935. 
By the time the Act was published and 
certainly by the time it came into force— 
the last day of limitation as prescribed by 
the Amended Act'had already expired and 
therefore if the -view i correct that the 
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limitation set forth in the Act was to be 
applied in this particular suil, the effect of 
the Act would have been to destroy the 
vested right of action in respect of the year 
1340 which was possessed by the plaintiff 
up to the time of the Act. 

It is undoubtedly in the power of the 
Legislature totake away a vested right 
of any subject, but itis a recognized rule 
of construction that in order to hold that the 
Act has had this effect, it must be necessary 
to find the indication of such an intention 
in the plain words of the Act. Where the 
Legislature has, however, not expressly stat- 
ed such an intention, the criterion of 
construction is that the new period of limi- 
tation is to be dealt with as a matter of 
procedure only. It is perfectly true as 
stated by the learned. Munsif that the de- 
cision of the Privy Council in Soni Ram v. 
Kanhaya Lal (1), enunciates a broad pro- 
position that the period of limitation ap- 
plicable to a suitis to be judged by the 
law in force at the time of the instituiion 
of the suit and itis true that the suit in 
this particular case-was instituted at a 
time when the law was that suits in respect 
of bhaoli rent must not be instituted more 
than one year after the last day of the ag- 
ricultural year in respect of which the rent 
is recoverable. But that by no means dis- 
p:ses of the matter. As a broad proposition 
it is true, but this does not affect the canon 
of construction to be applied to any Act for 
the purpose cf finding out whether it was 


the intention of the Legislature to take . 


away a vested rignt. The priniciple ap- 
plicable to such circumstances is as I have 
stated above. ; | 

The destruction of a vested right, if such, 
has been enacted must be discoverable, as 
the intention of the Legislature from the 
express wordsof the Legislature, otherwise 
the period of limitation is to be taken as 
a matter of pr cedure. This I gather to 
have been the principle laid down in the 
elaborate judgment’ in -Manjhoori Bibi v, 
Akkel Mahmud (2). The decision of the 
Privy Council has effected no alteration of 
the law as therein stated and that the 
proper way only in which to view the Privy 
Council decision was laid down by a Full 
Bench of the Calcutta High Court in Go- 
peswar Pal v. Jiban Chandra Chandra (3). 


(1) 35 A 227; 19 Ind. Cas. 291; 40 I A; lA L 
3389; 13 M LT 437,17 O WN 605; 1913) M WN 


470; 17 0 L J 488;15 Bom. L R 489,25 MLJ 13b 


Ce O W N 889; 19 Ind. Cas, 793; 17 OL J 316. 
41 © 1125; 24 Ind. Cas. 37; A I R 1914 Oal. 806; 
19:0 L J 549; 18 C W N 604. (F, B.) 
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The principle involved is also to be illus- 
trated by the decisions of this Court firstly 
in Chote Lal-Nand Kishore v. Tula Singh 
(4), where the learned Judges dealt with the 
two cases reported in Manjhoori Bibi ev, 
Akkel Mahmud (2), and Gopeswar Pal v. 
Jiban Chandra Chandra (3), referred to 
above and more recently in Shiya Janki v. 
Kirtyanand Singh (5), Fazl Ali, J. deliver- 
ing the judgment of a Bench of this Court 
pointed out thata new law ought to be 
construed so as to interfere as little as 
possible with vested rights and a statute is, 
therefore, not to be construed to have a 
greater retrospective operation than its 
language renders necessary, so that when 
the Legislature alters the rights- of parties 
by taking away or conferring any right of 
action, its enactments, unless in express 
terms they apply to pending actions, do not 
affect them. Applying these principles of 
construction of the Bihar Tenaney Act to 
the facts of this case, it becomes mani- 
fest that the period of limitation prescribed 
has not affected the vested right of the 
plaintiff who formally proceeded to sue in 
respect of the year 1340 and indeed upon 
general principles of justice; this view has 
the further justification that by the time the 
Act was published, that is to say on 
November 14, 1934, the period of limitation 
which the Judge has held to be applicable 
would have already expired, with the resuit 
that the plaintiff's right of aclion would 
have been destroyed without notice to him. 

In my opinion the decision of the learned 
Judge was erroneous. The plaintiff is 
entitled toa decree not cnly for the year 
1341 Fasli but also for the arrears of bhaoli 
rent due in respect of the year 13840. No 
one has appeared on behalf of the tenant. 
The revision applications succeed but there 
will be no order for costs. 

D. Application allowed. 
ae 8 PLT 397; 97 Ind. Cas. 608; A IR 1926 Pat. 


(5)16 PLT 782: 160 Ind. Oas. 608; AIR 1936 
Pat. 173; 2 B R 228:'8 R P 371. 


LAHORE HIGH COURT 
Oriminal Appeal No. 935 of 1935 
November 28, 1935 

Young, C. J. AND Monrog, J. 
Musammat AZIZ BEGUM—Convictr— 
—APPBLLANT 
VSTBUS 
EMPEROR— Opposite PARTY 


Criminal trial—Approver—Statement of, suficient- 
ly corroborated in general—Conviction on such state- 
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ment, after forfeiting pardon, whether can be had— 
Sentence—Murder case—Accused girl of 17, turning 
approver—Her statements leading to investigation of 
crime—Her husbend and mother, the principal actors 
in crime, determined to commit murder— Pardon for- 
feited -Considerable sentence already served—Giving 
birth to child in jail—Case held fit for prerogative 
of mercy. 5 
"Where the approver’s statement in its general as- 
pect is abundantly corroborated, and there is 
no doubt of the truth of the story told in it, it alone 
is sufficient evidence for his conviction where he for- 
feits his pardon. 

The accused was a girl less than 17 years 
old atthe time of the murder. Her husband and 
mother were the chief actors in the plot and though 
she failed to earn her pardon, her statement as ap- 
prover Jed toa successful investigation and to the 
conviction of the principal criminal. She had already 
served a considerable sentence and had also suffered 
by reason of the birth of her child in jail : 

Heid, that the situation ofa girl whose mother and 
husband were determined on murder was not an 
enviable one and that though her sentence of trans- 
portation for life onthe charge of murder could not 
be reduced, there could not be a’stronger case for pre- 
rogative of mercy. Ta 
- Or. À. from an order of the Additional 


co Judge, Lahore, dated August 9, 
1935. 


Mr. M. Muhammad Aslam Khan, for the 
Appellant. >- | : 

Mr. Rk. C. Soni, for the Government 
= Advocate, for the Crown. 


Judgment.— Musammat Aziz Begum has 
been convicted under ss. 302 and 120 B, 
Indian Penal Code, of being accessory to 
the murder of Duni Chand, and has been 
sentenced to transportation for life. The 
accused was one of four persons who were 
charged with the murder of Duni Chand, 
namely the accused, Musammat Mahtab 
Bibi, her mother, Aziz Din, her husband, 
and Chiragh Din, her step-brother. The 
accused became an approver and made a 
statement after a promise of pardon had 
been duly made io her: this statement 
involved herself as well as the other three 
persone who were charged. Before the 
Committing Magistrate she gave evidence 
on June 8, 9 and 17, 1933: in her 
direct examination on’ July 8 and 9, she 
supported the statement already made by 
her, but on the 7th in cross-examination 
she stated that she had made her state- 
ment tothe Police and the District Magis- 
trate as well ‘as before the Committing 
Magistrate because. the Police had told her 
that if she did not make the statement, she 
would be hanged: she alsosaid that the 
Police had told her that similar statements 
had been made by other members of her 
family; she accused the Police’ of having 
ill-treated her and asserted that she knew 
nothing of the occurrence. At the trial she 
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was again called as a witness and was 
declared hostile and her evidence before 
the Committing Magistrate was brought on 
the record under s. 288, Criminal Pricedure 
Code. At the original trial, Azz Din and 
Chiragh Din were convicted under s. 302: 
Musammat Mehtab Bibi was acquitted on 
the ground that the approver's statement 
was not corroborated as against her: but 
both the trial Judge and on appeal this 
Court relied on Musammat Aziz Begum’s 
statement in upholding the convictions of 
Aziz Din and Chiragh Din. The learned 
Sessions Judge has found that she has 
forfeited her pardon, and, as already stated, 
has convicted her of participation in the 
murder. 

The first question before us is whether 
she has forfeited her pardon. On this point 
she has repeated her earlier allegations 
that she made her statement under the 
influence and threat of the Police, and 
before the Committing Magistrate she 
added that when she made the statement 
she’ was not in her normal senses, having 
given birth to a child eight days earlier. 
We have not, however, to consider the 
dificult question, suggested by this stute- 
ment, whether the mother of a newly 


born child may not be unfit soon after the 


birth to make a statement, for the state- 
ment that her child had then been born 
eight days previously is untrue and is 
actually in conflict with her own state- 
ment, “I am pregnant”, made before the 
Committing Magistrate in thè earlier trial 
on June 17, 1933, 12 days after her 
statement- before the District Magistrate: 
her baby is in fact now only about a year 
and a half old and was not born till some 
six months after her statements were 
made. There is no evidence of any kind to 
support the charge of ill-treatment by the 
Police and the. fact that for two days she 
gave evidence before the Committing 
Magistrate without a suggestion of this 
kind and it was only after an interval of 


more than a week when under cross- 


examination by Counsel for her mother 
and husband that, for the first time, she 
became an unwilling witness. We agree 
with the learned Sessions Judge that the 
statement of Musammat Aziz Begam was 
made voluntarily and that she has forfeited 
her pardon. 

There remains the question whether she 
is guilty of the crime attributed to her. 
Musammat Mehtab Bibi, Musammat Aziz 


' Begum’s mother, was indebted to Duni 


Chand: the debt was once renewed and on 


a 
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that occasion he demanded the signature 
of Musammat Aziz Begum on the new nole: 
she afterwards married Aziz Din andsome 
months after the marriage Duni Chand 
demanded his money: Dani Chand renewed 
the note once more, requiring Aziz Din to 
sign in additicn. Afteratime Duni Chand 
began to press for his money and, as he had 
been deceived in certain respects, he was 
persistent: the matter was discussed and it 
was decided that he should die, the first 
suggestion ofthis beng made by Aziz Din. 
An elaborate plot for the destruction of 
Duni Chand was then made: the details 
are fully set cutin Musammat Aziz Begum’'s 
statement and it is unnecessary to repro- 
duce them: it is sufficient to state that 
she took partin the discussion of the plot 
in which a defnite part was allotted to 
her. Duni Chand wasthen informed that 
the note would be paid and an appdint- 
ment was made for payment at his shop. 
At the appointed time Musammat Mehtab 
Bibi and Musammat Aziz Begum went to 
the shop ostensibly to pay off the note; at 
the same time Aziz Din and Chiragh Din 
entered Duni Chand’s premises frem the 
rear; Musammat Aziz Begum was sent 
home to fetch the money after the promis- 
sory notes had been examined and as she 
went out, she fastened the outer chain of 
the door of the compound: she stood al the 
door of her own house close-by watching: 
an hour afterwards she returned and un- 
fastened the chain and found that the door 
was bolted on the inside: she returned 
home and saw Musammat Mehtab Bibi, 
Aziz Din and Chiragh Din: Aziz Din and 


Cniragh Din were washing off blood and ` 


afterwards changed their bloodstained 
clothes. Later, the notes were burned and 
after a further interval, Aziz Din brought 
a tonga and he took away the corpse 
placed in a bag: Mehtab Bibi accompanied 
Aziz Din on his mission. The approver's 
statement in its general aspect is abund- 
antly corroborated: there can be no doubt 
of the truth of the story told in it; and 
it and it alone isin our opinion sufficient 
evidence for the conviction of Musammat 
Aziz Begum. In addition, however, the 
statement is corroborated by evidence 
waich connects Musammat Aziz Begum 
with the crime. she produced articles of 
clothing, referred to in her statement, 
which were found to be stained with 
haman blood and kerosine oil: she was 
seen standing near the tonga when the 
corpse was being placed in it: she was 
seen carrying water towaids Duni Chand’s 


&. 


RAOJI v, MADHORAO (NAG.) 


17116. 
house early the next morning, the purp se 
being, as stated by her. to remove blood- 
stains from Dini Chand's floor. TheSé 
facts show a connection with and know- 
ledge of the death of Dani Chand: standidg 
alone, they support but do not establish 
the case ugainst Musammat Aziz Begiim, 
It is her confession iself corroborated -ex- 
actly in detail after detail that gives còn- 
vincing proof of her guilt. 

The conviction must be upheld, and we 
have no power to reduce the sentence. If 
we had the power, we should do so. Mu- 
sammat Aziz Begum-was less than séven- 
teen years old at the time of murder: 
though Musammat Mehtab Bibi was acquit- 
ted, the grounds for her acquittal were 
technical and there can be little doubt 
that sha and Aziz Din were the chiéf 
actors inthe plot, the sittiation of a girl. 
woose mother and husband are determined 
on murder is not an enviable one ahd 
though she failed to earn hor pardon, it 
should be remembered in her favour that 
her statement as approver led to a succesé- 
ful investigation and to the conviction of 
the principal criminal. Musammat Aziz 
Begum has already served a considerable 
sentence and has also suffered by reagon 
of the birth of her child in jail. There 
could not be stronger case for the exercise 
of the prerogative of mercy. A copy of 
this judgment should be sent the Local Gov- 
ernment. 

D. Appeal dismissed. 


—_— aA 


NAGPUR HIGH COURT 
Civil Revision Application No. 479 
of 1936 
January 21, 1937 
POLLOOK, J 
RAOJI AND OTHERS— ÅPPLICANTS 
versus 
MADHORAO—Opposits Party g 

C. P. Land Revenue Act II of 1917), s: 188 (c), 
(d)—Suit by lambardar against co-sharer for rental 
assessment—Mdintainability of. 

Under cl. (c) of s. 188, C. P. Land Revenue Act, a 
lambardar has been given the right to collect village 
profits which includes rental assessment and under 
cl (d) he has been empowered to institute a suit to 
enforce this right. Consequently, such a suit against 


‘gs eo-sharer for rental assessment for sir and khud- 


kast lands held by him is maintainable, Lachman 
Ram v. Munnalal (1) and Shanker Rao v. Gyanba 
(2), referred to, 

C. Rev. App. for revision of the order of 
the Court of the Subordinate Judge, Second 


‘Class, Arvi, dated March 16, 1936, in Civil 


Suit No. 164-B of 1935, 


1937 


Messrs. R. S. Dabir and Shridharrao 
Gokhale, for the Applicants. 

Mr. V. V. Kelkar, for the Opposite Party. 

Order.—This order will govern also Civil 
Revisions Nos. 480, 481 and 463 of 1935. 

The question is whether a lambardar can 
mainiain a suit against a co-sharer for the 
rental assessments of sir and khudkast land 
held by that co-sharer. The lower Court 
has held that such a suit is maintainable, 
and it is now contended ihat it is, in fact, 
asuit for one item of village profits and 
that the lambardar’s remedy is to sue for 
the balance due on accounts. 

The malguzari assets of a mahal are de~ 
fined in e£. 8 of the C. P. Settlement Act VI 
of 1929 and are composed of the rent assess- 
ed on tenants, the rental assessments on 
sir and khudkast land, and siwai inccme. 
The land revenue is usually 50 per cent. of 
the total malguzari assets. Under s. 188, 
of the C. P. Land Revenue Act, it is the 
duty of the lambardar to collect the village 
profits and also to pay into the Government 
treasury the land revenue, and within six 
months of the close of the agricultural year 
he must render an account of the village 
profits to the co-sharers. It is possible that 
the rents assessed on the tenants and the 
siwai income are together less than the 
Jand revenue payable. It is also possible 
that the lambardar may fail to realise 
enough village profits to pay the land re- 
venue. In either case‘he is, however, still 
liable to pay the land revenue. Now gub- 
- 8. (2) of s. 188 places on him the duty of 


collecting the village profits. If in order | 


to pay the land revenue it would be rea- 
sonable for him to ask the co-sharers, 
who are in possession of sir and khudkast 
land, to contribute the- rental assessment, 
then there seems to be no reason why the 
lambardar should not be entitled to ask 
them to do-so He is given tLe. power to 
collect the village profits in order to enable 
him to pay the land revenue to Govern- 
ment. If tke prcfits that he has been able 
‘to collect-by realising rents and siwai in- 
come aie sufficient to enable him to pay 
the, land revenue, it would be unreasonable 
en his part to demand-payment in advance 
‘from the co-sharers‘witkout furnishing them 
with accounts, but their remedy wculd be 
simple and they could refuse.to pay and 
‘noo suit against them could plead a 
‘set-off of what was due to them. on 
‘taking accounts. It was ‘held in Lach- 
man Ram v- Munnalal (1) that a suit, 
which I think is undistinguishable from 
(1) 130 P L R 48, 
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the present case, was not maintainable’ 
ut since then the Land Revenue Act of 
1917 bas been enacted, and under s. 188 
of that Act the lambardar has been given 
the right to collect the profits, The plea 
that this rental assessment is one item of 
the village profils admits that such rental 
assessment does form part of the village 
profits, and I think there can be no doubt 
that it does from part. Village profits are 
calculated after taking account of such 
assessment. and such assessment is one of 
the items of village profits as was impliedly 
7 least, held in Shanker Rao v. Gyanbda 

). 
It might eminently be reasonable on the 
part of the lambardar to demand payment 
from the cc-sharers of this assessment before 
he furnished accounts or it might be emi- 
nently unreasonable, but under cl. (c) of 
s 188 he has been given the right to collect 
village profits and under cl. (d) he has been 
empowered to institute a suit to enforce 
this right. 

J, therefore, hold that such a suit is main- 
tainable and dismiss the applications with 
costs. Counsel’s fee in Civil Revisions 
Nos. 479, 480 and 481 of 1936, Ks. 50 and in 
O. R. No. 468 of 1936, Rs. 30. 


D. Revision dismissed. 
(2) A I R1928 Nag. 176. 





MADRAS HIGH COURT 
Civil Revision Petition No. 619 of 1935 
November 30, 1936 
VENKATARAMANA Rao, J. 
ROSHAN CHINNA. MINULLA HUSSAIN 
SAH EB—Derenpant—PEririongr 
LeTSUS 
Tae, MUNICIPAL COUNCIL, ADONI— 
PLaINTIFEF— RESPONDENT 
Madras District Municipalities Act (V of 1920) 
s 345— Suit to recover property taz—Limitation, 
when commences. , 
Under s. 345, Madras District Municipalities Act 
the period of limitation for a suit to recover the 
property tax is three years from the date when a 
suit might first have been instituted and not from 
Ey a on which distraint might first have been 
made, 


- OCR. P. under s. 25 of Act IX of 1887, 


‘praying the High Court to revise the decree 


ofthe Court of the District Mansif of 
Bellary, in S. C. S. No. 255 of 1934. 

Mr, Krishna Hao, for the Petitioner, 

Mr. Sreenivasa ao, fcr the Respondent, 

Judgment.—Two questions have been 
argued by Mr. Sreenivasa Kuo in this 


‘Revision Petition (1) whether the claim for 
assessment by the Municipal Council for 


- 
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the year 1930-31 is barred by limitation 
and (2) whether the claim for the sub- 
sequent years 1931-32 and 1932-33 is illegal 
on the ground that the land is agricultural 
land. The lower Court held that the claim 
was not barred by limitation on the ground 
that notice of demand was served on 
March 18,1931, and the suit was instituted 
within three years from the said date. The 
learned Judge took the view that under 
s. 345 the period of three years rans from 


the date on which distraint might first 


have been made. It seems to me that 
this view is unsound. Under -s. 86 of the 
District Municipalities Act which governs 
this case, the property tax shall be paid 
by the owner of the assessed premises 
within 30 days after the commencement 
of the half-year. So under this section 
the petitioner should have paid the amount 
due for the first half-year within May 1, 
1930, and -the amount due for the 
second half year within November I, 1930. 
Under s. 345 the period of limitation for 
a suit to recover the said sumis 3 years 
from the date when a suit might first have 
been instituted. In this case a suit might 
first has been instituted on May 1, 1930, 
or November l, 1930, and 3 years having 
elapsed from that date, the claim is .ad- 
mittedly barred by limitation. Mr. Krishna 
Rao contends that under r. 30 the limita- 
tion really commences after the expiry 
of 15 days from the service of the bill 
demanding payment. In my opinion that 


rule really does not apply to the case of 


a suit. Rule 29 says 

“Where any tax not being a tax in respect of 
which a notice has to be served under as. 95, 102, 
or 108,..... is due from any person the Chairman 
shall serve upon such persona bill for the sum due 
ae he proceeds to enforce the provisions of 
ï. a 
The service ofa bill is, therefore, neces- 
sary for the enforcement -of the provisions 
of r. 30. Turning tò r. 50, it will be seen 
that cl. (1) of that rule provides for 
distraint and cl. (2) provides for a case 
of prosecution. Itis only in the case ofa 
distraint the service of a bill is a con- 
dition precedent. Similarly in the case of 
a prosecution it should be shown that a 
sufficient distraint of the defendant's pro- 
perty was impracticable. So far as the 
suit is concerned, the only provision in 
the rule is this “nothing herein contained 
shall preclude the Oouncil from suing in 
a Civil Court for any tax due to it under 
the Act.” This provision was introduced 
abundanti cantela for the purpose of 
indicating that the right iof suit is not 
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affected by the provisions of this rule. I 


. am, therefore, of opinion that the claim for 


the recovery of assessment for the year 
1930-31 is barred by limitation. : 

So far asthe Ynd question is concerned, 
it depends upon the fact whether the land 
is agricultural land. The learned District 
Munsif negatived the defendant’s claim 
on the ground that there was no evidence 
that during the years of assessment the 
land was used as agricultural land and 
he alsorelied upon P. W. No. 1 in support, 
of his conclusion. It seems to me that the 
learned Judge is wrong. There is evidence 
afforded by Exs. F and JI wherein itis 
distinctly indicated that the land.was used 
as agricultural land from Fasli 1332 and 
P. W. No. lin his evidence clearly says 
that he does not know anything about the 
matter. On the evidence on record the 
land must be treated as agricultural land 
during the years under assessment. I 
therefore reverse the decision of the learned 
Judge even in regard to this question, 

In the result the Civil Revision Petition 
is allowed and the plaintiff's suit is dis- 
missed with costs througuhout. 

A.-D. Petition allowed. 


wee 


LAHORE HIGH COURT ' 
Second Civil Appeal No. 132 of 1986 ~ 
November 3, 1936 
AppIson AND DIN MUHAMMAD, Jd. 
FATEH DIN AND oTagRs—PLAINTIFES 
~~ APPELLANTS 

versus ` 

Musammat HAKIM BIBI AND ofaERs— 


Dgrenpants—ResponpgeNntTs i 
Custom (Punjab) — Succession — Arains of Wazir- 
abad Tahsit in Gujranwalla District — Daughter's 
father dying without male issue—She and khanadamad, 
whether succeed. 
Among the Arains of the Wazirabad Tahsil of Dis- 
trict Gujranwala, if a daughter and her husband live 
with her father as resident son-in-law (khanadamad) 
till his death, she or heis entitled to inherit if there 
is no son and the fatherhad gifted-or bequeathed to 
either of them his property bya written deed. The 
essence of this custom is that a daughter and aresi- | 
dent son-in-law, who has beenmade khanadamad, 
are entitled to succeed in this Tahsil on the death of 
the daughter's father and thatthe provision about 4 
deed of gift or written will is only recommendatory 
and not mandatory. When custom first started there 
were practically no written deeds in the Punjab and 
this is arefinement obviously added later. Basant 
Singh v. Brij Raj Singh (1) and Baggi v. Manun (2), 
relied on, he 
S.C. A. from the decree of the District 
Judge, Gujranwala, dated November 4, 
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Mr. Manohar Lal Mehra for Mr. Muham- 
mad Alam, for the Anpellants. 

Messrs. Mukand Lal Puri and Manchar 
Lal, for the Respondents. 

Judgment.—This suit was brought by 
the reversioners of Sher Muhammad, 
an Arain of village Sodhra, in the Wazir- 
abad Tahsil of the Gujranwalla District, 
for a declaration that a gift made by 
the widows of Sher Muhammad to his 
daughter Musammat Hakim Bibi should 
not affect their reversionary rights after 
the death of the widows. The trial Court 
held that there was no doubt that the hus- 
band of Musammat Hakim Bibi had been 
established as a khanadamad and that, 
therefore, he or she could have succeeded 
to bis property if he had made a gift in 
his lifetime. 
suit was decreed. Musammat Hakim Bibi 
appealed against this decision tothe Dist- 
rict Judge. He held that the gift was 
valid and, accepting the appeal, dismissed 
the suit. Against this decision the rol- 
oa have preferred this second ap- 
peal. . 

In Answer 48 of the Code of Tribal Cus- 
tom of the Gujranwala District, compiled 
in 1914,it is saidthat if a daughter and 
her husband live with her father as resi- 
dent son-in-law (khanadamad) till his death, 
she or he is entitled to inherit if there is 


no son andthe father had gifted or be- 


queathed to either of them his property 
by a written deed. This answer applies 
certainly to all tribes in the Wazirabad 
Tahsil and Arains of the Sharakpur Tahsil. 
As the parlies in this case are Arains 
and live in the Wazirabad Tahsil, the state- 
ment certainly applies to them. It has 
been found in the present case that the 
husband of Musammat Hakim Bibi was 
khanadamad in the true sense of the term. 
On the marriage cf Musammat Hakim Bibi 
she did not leave her father’s house, but 
continued to live with him along with her 
husband. In fact her husband had been 
taken into the house before the marriage. The 
husband belonged to another village and 
remained with his wife's father for 16 
years till his death. it has also been 
found that Sher Muhammad intended that 
his daughter and her husband should sucs 
ceed him, but he died before making 
a formal gift or will.. This explains why 


his widows on his death made such a git. 


and the only question is whether the 
daughter is entitled to succeed, there being 
no deed of gift or written will in her 
favour. It seems to us that the essence 
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of the custom is that a daughter and a 


resident son-in-law, who has been made 
khanadamad, are entitled to succeed in 


this Tahsil on the death of the daughter's 


father and that the provision about a deed 
of gift or written will is only recommen- 
datory and not mandatory. When custom 
first started there were practically no 
written deeds in the Punjab and this is a re- 
finement obviously added later: see Basant 
Singh v. Brij Raj Saran Singh (1). In 
this view the decision of the District Judge 
is correct. 

We are fortified in this conclusion by 
a perusal of Baggi v. Manun (2). That was 
a case from Gujrat, but the provision in 
the wajib-ul-arz ig very similar, namely, 
that there should be a verbal or written 
gift; and it was found in that case also that 
there had been no verbal or written gift. 
Nevertheless it was held that by custom 
among Gujars of the Gujrat District a mar- 
ried ‘daughter was entitled to succeed her 
father, a sonless proprietor, in a case 
where, though no definite act of donation 
was proved, it was a fair inference from 
the established facts that the sonless pro- 
prietor settled his daughter and her hus- 
band in his house and on hisland with a 
view to their succeeding him as his heirs to 
the exclusion of his collaterals. This is on 
all fours with the present case and for the 
reasons given we dismiss this appeal but 
make no order as to costs. 

D. Appeal dismissed. 

(1) 57 A 494; 156 Ind, Cas, 864; AIR 1935 PO 132; 
621A 180;8R P O 4; (1935) O W N 759; (1935) M W. 


N 768; (1935) A L J £47; 39 0 W N 1057; 69M LJ 295; 
42 L W 231; 16 P LT 669; 37 Bom. L R&03; 37 P LR 


614 (P O). 
(2) 31 P R 1895. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1418 of 1936 
June 1, 1937 

DALIP Sines AND Skemp, JJ. 
MUNSHI AND OTHERS—DEFENDANTS 
—ÅPPELLANTS 
VvETSUS 
NARANJAN SINGH AND otuERs 
~——PLAINTIFFES AND OTHERS— DEFENDANTS 
— RESPONDENTS 

Custom (Punjab)—Succession—Jats of Thanesar 
Tahsil in Karnal District~Sister or sister's son, 
whether preferred to collaterals,of remoter degree than 
fifth in absence of daughter or daughter's son., 

Among the Jats of Thanesar Tahsil, in Karnal 
District, where there areno collaterals ofthe fifth 
degree or less, a daughter or daughter's son succeeds 
in preference to collaterals of a more remote degres 
and a sister or sister's son succeeds in preference te 
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collaterals of a remoter degree than the fifth in the 
-absenee of a daughter or daughter's gon. 


S. C. A. from the decree of the District 
Judge, Karnal, dated August 1, 1936. 

Mr. Ram Lal Anand I, 
lants. 

Mr. Shamair Chand, for the Respond: 
ents. 


Dalip Singh, J—One Sawan, Jat of vil- 
lage Surkbpur, Thanesar Tehsil, -District 
Karnal, died childless leaving his widow 
Musammat Sansri to succeed him. On 
June 20,1935, Musammat Sansri made an 
oral gift of half the property left by Sawan to 
defendant No. 2, Sundar, and the remain- 
ing halfin favour of defendants Nos. 3 to 6. 
The appellants who are the sister’s and sis- 
ter's sons of Sawan, deceased, brought the 
present suit to declare that MusammatSansri 
had forfeited her estate by reason of un- 
chastity and re-marriage with Sundar, de- 
fendant No 2; that she had no authority to 
gift the property to defendants Nos. 2 to 
6, who are not collaterals of Sawan and that, 
therefore, the plaintiffs were entitled to a 
decree fcr possession or, in the alternative, 
for a declaration that the gift would not 
affect their rights after the death of Mu- 
sammat Sansri. The defendants pleaded 
that defendants Nos. 3 to6 were collaterals 
and heirs of Sawan and the gift to them 
was only an acceleration of succession and 
Plaintiffs had no right to inherit 
presence of collaterals and had, therefore, 
no right to sue. Defendant No. 2 also 
alleged that he was acollateral and further 
thatthe gift to him was with the consent 
of defendants Nos. 3 to 6. 

The trial Court held that the widow had 
forfeited her rights by unchasity and re- 
marriage, that defendants Nos. 3 to 6 were 
collaterals of Sawan in the seventh degree, 
and as suct, had a preferential claim against 
the sisters and sister’s sons; that Sundar, 
defendant No. 2, was not proved to be a 
collateral ; that the plaintiffs were in no 
case heirs of the deceased Sawan; and, 
therefore, had no locus standi to sue and 
hence dismissed the suit. On appeal the 
learned District Judge appears to have held 
that if the case were to be decided on the 
question of custom, the riwaj-i-am of Thane- 
sar Tehsil in Karnal -District showed by 
the answers-to Question No. 28 and Question 
No. 47 that sisters and sisters’ sons had a 
right to succeed in preference to collate- 
rals of a degree. higher than the fifth degree. 
Further, thal the property was not proved 


to be ancestral of Sawan qua the present. 
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collaterals and, therefore, the riwaj-i-am 
did notin terms apply. But he proceeded 
to hold that the question was really covered 
by Act II of 1929 by which all Hindus of 
the Mitakshara School inthe Punjab were 
governed. Previous to this Act, sisters had 
no right whatsoever under the existing in- 
terpretation of the Hindu Law.. There could, 
therefore, be no custom at variance with 
the personal law of the parties by which 
sisters were excluded from inheriting. 
Accordingly, when the Act came into force, 
sisters were made statutory heirs and, there- 
fore. as there was no custom excluding them 
from inheritance, the Statute prevailed and 
sisters and sisters’ sons were entitled as 
heirs to sue to set aside the gift. Holding, 
therefore, that the plaintiffs were prefe- 
rential heirs and that the widow had forfeit- 
ed her estate, he gave them a decree for 
possession with costs throughout. 

In second appeal before us it has been 
contended thatthe learned District Judge 
was wrong entirely in applying Hindu Law 
to the case, that Jats are presumably gov- 
erned by custom or by Customary Law and 
that sisters are excluded by custom from 
any inheritance or property, whether ances- 
tral or self-acquired, that the learned Judge 
had made no decision under custom and; 
therefore, no certificate was necessary. . It 
appears: from a copy of the Customary Law 
of Ambala District, where ihe Questions 
Nos. 28 and 47 referred to by the learned 
District. Judge are given, that the learned 
District. Judge was right in holding that 
daughters were preferred to collaterals of 
higher than the fifth degree according to 
the answer to Question No. 28 and that fur- 
ther the answer to Question No. 47 showed 
that sisters or sisters’ sons were entitled to 
succeed in the absence of a daughter or 
daughter's sen, The answers to the ques- 
tions read together would, therefore, appear 
to show that where there were no collaterals 
of the fifth degree or less, a daughter or 
daughter’sson would succeed in preference 
to collaterals of a more remote degree and - 
that a sister or sister's son would ‘succeed 
in preference to collaterale of a remoter 
degree than the fifth in the absence of a 
daughter or daughter’s son. It would ap- 
pear, therefore, that the learned District 
Judge's opinion on the question of the. 
Tights of the parties under the riwaj-i-am 
was right and 1 would hold that it favouis: 
the plaintiffs. In this view it becomes un- 
necessary to decide the further question as 
to whether the learned District Judge was’ 
right in his application of. Act IT of '1929,- 
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The appeal accordingly fails and is ‘dismiss- 
ed with costs. 
Skemp, J.— 1 agree. j 
%. ‘Appeal dismissed. 
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LAHORE HIGH COURT 
Second Civil Appeal No.. 1074 of 1936 
January 7; 1937 

f BHIDE, J: 
MANGAL MAL--PLAINTIFF—ÀPPELLANT 
versus... 
SMALL TOW N COMMITTEE, 
SRIGOBINDPUR—Derienpant— 
RESPONDENT. 

Punjab Small Towns Act (II of 1922), s. 35 (l)— 
“ Encroachment over any street "—Overhanging 
structures, if included—Order for removal of sun- 
shades projecting over public etreet— Whether intra 
vires the Committee. 

The words “encroachment over any street” in s. 35 
(tl), Punjab Small Towns Act, are wide enough to 
include “ overhanging structures " such as sunshadés 
or cornices projecting over streets. The mere fact 
that overhanging structures are not specifically men- 
tioned ins. 35 €), Small Towns Act, is not suffici- 
ent to hold that they are.not included in the ex- 
Pan “ encroachment over a street.” Consequent- 
y an order by a Small Towns Committee for removal 
of sunshades and cornices of a house projecting over 
a public street, is intra vires the Oommittes, 

S. O. A.from the decree of the Senior Sub- 
Judge, Gurdaspur, dated May 14, 1936. 

Messrs. R. L. Anand and Vishnu Datt, 
for the Appellant. | 

Mr. H. R. Mahajan, for the Respondent. . 

Judgment.—The plaintiff Mangal Mal, 


is a resident of the “small towa” of Srigo- . 


bindpur in the Gurdaspur District. He was 
required by.the Small Town Committee to, 
remove three sunshades and a cornice (20 
feet x 11 inches) in the eastern wall of his 
house, which according to the Committee 
projected over a public street. The plain- 


Bt aw 


that the land adjoining the eastern wall 
of his house belonged_to him and the 
order passed by the Committee was ultra 
vires, malicious and- oppressive. The Com- 
mittee joined issue on these points and 
also maintained that the matter was not 
cognizable by a Civil Court. The Courts 
below have found that, the land adjoining 
the eastern. wall of the plaintiff's house; 
was a public street and this finding: is nò 
longer challenged. The trial Court held> 
that the order of the Committee was neither 
ultra vires nor malicious or oppressive and” 
that, the Civil Court had no jurisdiction 
fo» interfere with 

Wil—121 & 122 
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it. Itaccordingly. dis. 
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missed the suit. On appeal the learned 
Senior Subordinate Judge held that the 
order was malicious and oppressive, but 
in view ofthe provisions of s. 37, Small 
Towns Act, Civil Courts had no jurisdic- 
tion to call it in question. He, therefore, 
dismissed the appeal, but in view ofthe 
malicious and oppressive character of the 
order as- found by him, left the parties to 
bear their costs throughout. From this 
decision both parties have appealed—the de- 
fendant Committee’s appeal being merely 
with respect to the question of costs. 

I shall take up the plaintiff's appeal 
first. It. is contended on behalf of the 
plaintiff that the defendant Committee had 
no jurisdiction- to pass an order s. 30, 
Small Towns Act, to remove an ‘overhanging 
structure’ such as 2 sunshade or a cornice. 
The order of the Committee purports to be 
passed under cl. (11) of that section which 
gives power to the Oommittee to make 
general order for: 

“the prevention or removal of any movable or 
immovable encroachment over any’ street, drain, 
sewer or channel and the recovery of the expenses 
incurred by such prevention or removal or in rec- 
tifying any damage caused to the street, drain, 
sewer or channel by such prevention or removal, 

I agree with the view of the learned 
Senior Subordinate Judge thatthe words 
“encroachment over any street are wide 
enough toinclude “overhanging structures” 
such as sunshades or cornices projecting 
over streets. The learned counsel referred 
to the corresponding provisions of s. 172, 
Punjab Municipal Act, where overhanging 
structures are specifically mentioned. But 
the language of that section is different; 
and the mere fact that overhanging struc- 
tures are not specifically mentioned in s. 35 
(11), Small Towns Act, does not appear to 
me to besufficient to hold that they are 
not included in the expression “encroach- 
ment over a street”. In view of the above 
finding, the order of the Committee seems 
to.be clearly intra vires. As regards the 
question whether it is oppressive and 
malicious”, and whether if it is so, Oivil 
Courts would Have jurisdiction to set it 
aside, it seems to me that the finding of 
the learned . Senior Subordinate Judge 
that the order was oppressive and mali- 
cious is based mostly on his inspection 
and extraneous considerations which do 
not constitute legal evidence. The learned 
Subordinate Judge has referred to an 
order passed by the Committee requiring 
the plaintiff to demolish: his‘ building, ou 
the ground that. it was built without sanc- 
tion. This order was erroneous and was 
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withdrawn when theerror was found, but 
tke question for consideration in the pre- 
Sent case is whether the order for the 
removal of the sunshades and cornice is 
malicious or oppressive. The learned 
counsel for the appellant urged that the 
President of the Commitiee was enimical 
to the plaintiff but he was unable to refer 
to any evidence on the record in support of 
this allegation. The mere fact that the 
relations between the plaintiff and one of 
the members of the Committee are strain- 
ed is obviously no ground for holding that 
the other members of the Committee pass- 
ed the order in question maliciously. The 
President of the Committee went into the 
witness-box and he has not been shown to 


have any enmity with the plaintiff. The - 


plaintiff on the other hand hud not the 
courage to go into the witness-box to sup- 
port his allegaticns of enmity. 

_ TLe learned Senior Subordinate Judge 
Inspected the spot and found that there 
were many other projections of this type in 
the town. But it was explained that these 
projections had either been made before 
the order under s. 35 (ID was passed 
or had been made with the sanction of tLe 
Committee. The learned Senior Subordi- 
nate Judge didnot go into these individual 
cases and was not, therefore, justified in draw- 
ing any inference merely from the projec- 
tions over the street which were noticed 
by him at the timeof his inspection. It 
may be true that the cornice and thesun- 
. shades. are not likely to cause any incon- 
venience tothe public. But as pointed out 
in E. C. K. Ollivantv. Rahimtula Nur Maho- 
med (1) this is not the real point for con- 
eideration in such cases. In view of the 
general order passed by the Committee 
under s. 35 (ll) with the sanction of the 
Commissioner, it was incumbent on the 
plaintiff to apply for sanction of the Com- 


mittee for the overhanging structures. If- 


he had done so, he would probably have 
got the sanction without difficulty and if 
- the sanction wes improperly refused, he 
could have appealed to the Deputy Com- 
missioner as provided in s 37, Small 
Towns Act. But he did not either apply 
for sanction or appeal tothe Deputy Com- 
missioner. Not only this but he maintain- 
ed that the land adjoining his house be- 
longed to him and was nota public sireet. 
This fact shows that the plaintiff was not 
acting bona fide. It also indicates the 
danger of the public being allowed to 
make overhanging structures without sanc- 
{1) 12 B 474, 


In re pasřaote (MADR.). 
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tion. For, if such structures are made 
without sanction, the owner may claim in 
course cf time the land underneath the 
projection to be his own property. e 
In my opinion the finding of the learned 
Senior Subordinate Judge that the order of 
the Committee was malicious and oppres- 
sive is not legally sustainable and I, there- 
fore, setit aside. In view of the above 
conclusion it is'unnecessary to consider the 
question of jurisdiction of Civil Courts at 
length. For even according to Municipal 
Committee, Sialkot v. Jagat Singh (2) and 
other rulings relied upon by the appellants 
Counsel, a Civil Court would not have 
jurisdiction to sét aside an order of a Small 
Towns Committee likethe one challenged 
in this case unless it were found to be ultra 
vires, oppressive or arbitrary. The above 
conclusion is also sufficient to dispose of 
the cross-appeal by the defendant. For 
the learned Senior Subordinate Judge's 
order leaving parties to bear their ccsts 1n 
epite of the dismissal of the plaintiff's suit 
is merely based on bis finding that the Gom- 
mittee's order was malicious anc oppres- 


‘sive. ‘Ihat finding having been set aside, 


there is no reason why the defendant Com- 
mittee should not have its costs through- 
out. 

The learned Counsel for the defendant 
has asked for the remarks of the learned 
Senior Subordinate Judge as regards the 
malicious and oppressive character of the 
order of the Committee being expunged. 
But this seems now unnecessary, as the 
finding of the learned Senior Subordinate 
Judge on this point has been set aside. I 
dismiss the plaintiff's appeal and accept- 
ing that of the defendant Committee, direct 
the plaintiff to pay thé costs of the defen- 
dant throughout. ; 

N. Appeal dismissed. 

(2) 38 P L R 83; 160 Ind Oas. 942; A I R 1936 Lah 
572: 8 R L 637. 
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MADRAS HIGH COURT 
Criminal Revision Case No. 385 and 
Petition No. 353 of 1937 
July 16, 1937 “aD 
. KING, J. ceil 
In re DASTAGIR AND OTHERS— PETITIONERS 
Criminal Procedure Code (Act V of 1898), s. 162—~ 
Granting copies—Court must satisfy itself that 
contradictions exist—Court’s duty to grant them 


subject to proviso 2, 

Section 162, Criminal Procedure Oode, does not 
require the Court to satisfy itself before granting a 
copy to the accused that a certain contradiction exista 


N 


193? 





examige it after it is granted todiscover whatever con- 
tradictions may exist. Jhart Gope v. Emperor (4) 
and Emperor v. Nga Lun Thaung (5), followed. 


Or. R. from an order of the Third Pre- 
sidency Magistrate, Egmore, Madras, dated 
July 15, 1937. 

Mr. V. Rajagopalachari, for the Petition- 


ers. - 

Mr. Æ. A. Lobo, for the Crown-Prosecutor, 
for tke Grown. 

Order.—The petitioners in this case are 
charged with murder and the preliminary 
enquiry into the alleged offence is in pro- 
gress before the learned Third Presidency 
Magistrate. Prosection Witness No. 1 has 
been examined-in-chief, and one question 
has been put to him in cross-examination. At 
that stage petitioners’ Pleader applied under 
s. 162, Criminal Procedure Code, for a copy 
of P. W. No. l's statement to the Police. 
The learned Magistrate reduced to grant it. 
Hence this application in revision. It is 
little difficult to understand the precise 
reason forthe refusal. The Magistrate be- 
| gins by pointing out that the one answer 
given by the witness in cross-examination 
does not establish any contradiction, but 
if he means by thatthe accused's Pleader 
must either establish an` actual instance 
of contradiction or lay a foundation for the 
belief that such a contradiction will be 
found if the Policerecord is referred to, 
he is asking the accused’s Pleader to 
perform an impossible task: Tahal Saith- 
war V. Emperor (1), Public Prosecutor, Mad- 
vas v. Vedi (2) and Babar Ali Sardar v. 
Emperor (8). 

From what the Magistrate goes on to 
say, however, it seems tome that he must 
also have refused to srant the copy because 
he did not himself on examining the state- 
ment perceive in it anything which con- 
tradicted the witness’s evidence in Court, 
though he does not specitically say this. 
This ‘raises the question whether under 
s. 162, Criminal Procedure Code, it is the 
duty ofthe Court to satisfy itself that a 
contradiction exists before granting a copy. 
There are two casesin which this question 
has considered which have been brought 
to my atiention. One is that reported in 

(1) A I R 1931 All. 34; 130 Ind. Cas, 696; (1931) Cr. 


Qas. 207; 32 Cr. L J 37%; 53 A 94; (193) ALJ 10, LR 
12 A 40 Or; Ind. Rul. (1981) All. 312, 

(2) (1929) M W N 805; 122 Ind. Cas. 463; Al R 1930 
Mad, 185; (1430) Oi. Oas. 185; 3L Or. LJ 414; 31 LW 
241; Ind. Rul (1930) Mad. 351, 

(3) A I k 1929 Oal. 182; 116 Ind. Cas. 167; 30 Cr. L 
J 580; 56 C 840; 49 0 LJ 197; 31 OW N 940; Ind, Rul. 
1928) Oal, 455, 
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Jhari Gope v. Emperor (4). There it is 
clearly laid dowa that s. 162, Criminal 
Procedure Code, does not require the Court 
so to satisfy itself and that subject to the 
provisions of the second proviso regarding 
any part of the statement the Court must 
grant the copy and it is for the accused's 
Counsel to examine it after it is granted 
to discover - whatever contradictions may 
exist. The otheris a Full Benchruling of 
the Rongoon High Court, Emperor v. Nga 
Lun Thaung (5), which in a brief para- 
graph confirms the view that whether the 
Court itself finds any contradiction or not 
in the statement, it must nevertheless grant 
a copy ofit. The Magistrate relies upon 
an unreported judgment of my learned 
brother Burn, J. in Criminal Revision 
Gase No, 44 of 1936. It was not necessary 
in that case to decide this point and though 
Burn, J. may perhaps have given an indi- 
cation of this view, he has not detinitely 
said that a Court can refuse to grant a 
copy if it sees no contradiction itself. 

Following with respect the Patna and 
Rangoon decisions referred to above, I hold 
that the learned Magistrate was wrong 1n 
refusing togrant the copy, and subject to 
anything which he may find under the 
second proviso, direct him to grant it and 
proceed withthe enquiry. 

AJD. Revision allowed. 

(4) A IR 1829 Pat. 268; 118 Ind, Oas. 130; (1929) 
Or. Cas. 21; 30 Or. L.J 858; 8 Pat. 279; 10 P L T460; 
Ind. Rul, (1929) Pat. 482. 


5) A LR 1935 Rang. 370; 158 Ind. Cas, 784; (1935) 
os boas. 1088; 36 Cr. L J 1487; 13 R570; 8 R Rang. 
202. ee % 


* 
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LAHORE HIGH COURT 
First Civil Appeal No. 1491 of 1935 
January 12, 1937 
COLDSTRBAM AND Jar LAL, JJ. 
GURMUKH SINGH——APPELLANT 
VETSUS 
Risaldar DEVA SINGH AND OTHERS —- 


RESPONDENTS 

Sikh Gurdwaras Act (VIII of 1925),s. 16 (2) Giij— 
Institution must have been used for public worship 
and it must have been founded as such—Held, in- 
stitution in question was Sikh Gurdwara, 

In order to-bring an institution within the defini- 
tion of cl. (3), sub-s. (2) of s. 16, Sikh Gurdwaras Act, 
it is necessa:y to prove not only that the institution 
has been used for public Sikh worship but also, in- 
dependently, that it was founded forsuch wore 
ehip. > ; 

The village proprietors were all Sikhs and the 
founder and first manager of the institution, des- 
cribed his occupation as a granthi in 1802. At that 
time the Guru Granth Sahib was being-read by him. 
From time to time the proprietors of the village made 


s 
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presents ofland to the institution. In three cases, 
the gifts were described in the revenue records as 
having been made in favour of the Granth Sahib : 
Held, that the fact that there was another institu- 
tion in the village which wasa Sikh Gurdwara was 
not inconsistent with this institution being alsoa 


Sikh Gurdwara which was founded as a place of pub- 
lie worship. 


F.O. A. from decree of Sikh Gurdwaras 
Tribunal, Lahore, dated July 17, 1935. 

Messrs. Mehr Chand Mahejan and Bhagat 
Singh, for the Appellants. 

Messrs. Jai Gopal Sethiand Manohar Lal 


Mehra for Mr Harnam Singh, for the Res- 
pondents. 


Coldstream, J.—This is an appeal by 
Gurmuk Singh, manager ofan institution 
known as the dharamsala (or dera) Bhai 
Vir Singh in the village of Patto Hira 
Singh in Mcga- Tahsil of the Ferozepore 
District, against a judgment by the Sikh 
Gurdwaras Tribunal dismissing a petition 
presented by him under s. 8, Sikh Gurd- 
waras Act, praying that the institution in- 
dispute- should not be declared to be a 
Sikh Gurdwara. The evidence in the case 
has been described in detail in the judg- 
ment of Rai Bahadur Dwarka Parsad in 
which the learned President and the third 
member of the Tribunal concurred, and I- 
do- not propose to describe it again here. 
It is contended before us by the Counsel 
for the appellant ‘that there are circum- 
stances proved or admitted which are con- 
sistent with this institution not having. 
been founded for public worship. by Sikhs,; 
but as:a. private. charitable. institution; for 
instance, the-fact: that there is- admittedly- 
another institution in the village which is 
a Sikh Gurdwara. It is also contended that 
there is no direct evidence of the purpose 
for which the institution was founded and 
in this connection our attention has been 
drawn::to a judgment of this: Court in which 
it ‘has been pointed’ out that in order to 
bring an institution within the definition 
of cl. (3), sub-s. (2) of s. 16, it is necessary 
to prove not only that the institution bas 
been’ used for public Sikh wcrship but also, 
independently, that it was founded for such 
worship.. | 

‘The-fact that there. is another institution 
in the village which is.a Sikh Gurdwara 
does. not help the appellant. The evidence 
is- that the, village proprietors are all Sikhs 
and I°can see. noreason why they should not 
have two Sikh. Gurdwaras in their village. 
It is proved that Vir Singh, the founder 
ind: first-manager of the institution describ; 
ed; his ocgupation,,as .agranthi in, 1852, 
Eron: this,. 1. think, we: may. justly: infer 


` 
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that. at that time the Guru Granth Sahib 
was being read by him. From time to. 
time the proprietors of the village have | 
made presents of land to the institution. | 
In three cases, the gifts were described in 
the revenue records as having been made 
in favour of the Granth Sahib. The first. 
of these gifts, it appears, was made in the 
time of Vir Singh himself, allhough the 
gift was not recorded by mutation until 
after his death. As regards the necessity 
of an independent finding regarding the 
purpose for which the dharamsala was 
established, I am unable to see why the. 
Tribunal should not infer what this purpose. 
was from evidence showing the purpose 
for which it has been used fora long time. 
Each case hasto be decided on the whole 
evidence put forward by the parties in 
that particular case. In this case Ihave 
no doubt that the finding of the Tribunal is 
correct and I would therefore dismiss the 
appeal with costs. 

Jai Lal, J—I agree. 


D. Appeal dismissed. 


tH rag, 


PATNA HIGH COURT. 
Miscellaneous Civil Appeals Nos. 78 aud 79 
of 1937 
August 19, 1937 
COURTNEY- TERRELL, O. J, anp Manowar 


ALL, J. 
Chaudhury JAMUNA PRASAD SIN GH 
— APPELLANT 
versus 
RAM PADARATH SINGH AND aNoTaER-—- 


RESPONDENTS 

Hindu Law— Widow — Accretion — Decree agatnst 
widow—Execution against property purchased by: her 
from savings--Reversioners objecting on-ground that 
it. formed accretion to estate—Onusis on them to.preve 
at. n 
Where a money decree obtained against a Hindu 
widow after her husband's death, is tried to be exe- 
cuted against property purchased by the widow from 
her own sayings, the onus lies upon the reversioners 
who object to the execution and allege accretion, to 
show that the property purchased by the widow from 
her savings was not her own but was intended to be 
an accretion to her husband's estate. Ishkrt Datt 
Koer v. Hansbutti Koerin (1), Saodamint Dassee v. 
Administrator-General of Bengal (2), Parbati Kuer v. 
Buijnath Prasad (3) and Nirmala Sundari Dasi v. 
Deva Narayan Das (4), relied-on. 


Misc. O. A: from an order of .the. District 
Judge, Darbhanga,;dated- January 19, 1937.. 

Messrs. Baldeo Sahay and- Ge Pe Shahi, 
for the Appellant. 

Messrs. A. B. Mukherji and. R. Misra, for 
the Respondents: i 


1937 

Manohar Lall, J —This appéal is direct- 
ed against an order of the learned District 
Judge of Darbhanga dismissing an ‘appeal 
of the reversioners from an order passed 
against them by the learned Munsif refus- 
ing their objection under s. 47, Civil ‘Pro- 
cedure Code, to the execution of a decree 
under the following circumstances. 


-It appears that the opposite party obtained 


a money decree against one Musammitt 
[Manrup Kuer after the death of:her husband 
and proceeded to éxecute the decree against 
certain properties of the husband. This 


execution was resisted by the reversioners on - 


the plea that the debt which was the 


foundation ofthe decree did not bind the 


estate. The executing Oourt upheld thé 
Objection and dismissed the execution then 


levied on the ground that the decree was’ 
& personal decree against the widow and’ 


did not bind the estate of the husband. 
Thereupon the decree-holder started another 
execution (which has given rise to this-appeal) 
against acertain house on the allegation ‘that 
this house was the personal property of thé 
widow. The reversioners-appellants again 
objected by means of an applic ¿tion under 


s. 47, Civil Procedure - Code, alleging that. 
this house, although purchased by the’ 


widow from the earnings of the husband's 
estate in ker possession, was an accretion 
to the husband’s estate and theref:re could 
not be seized in execution. The learned 
Munsif who first heard the objection has held 
upon a Consideration of all the evidence 
adduced in the case that the -Musammat 
was 

“over-anxivus to show to the world thatthe property 


was her own and was quite unconnected with the 
corpus of her husband's estate, 
and he concluded that: 

-“T cannot but infer that the property in question 

was kept quite separate and distinct by Musammat 
Manrup Kuer fromthe corpus of her husband’s estate, 
that it was her intention that itshould be so kept and 
khat she néver intended that it should form an acere- 
tion to her husband's estate.” 
_ The learned District Judge of Darbhanga 
in disposing of an appeal from this order 
has arrived at exactly the same findings. 
tle has given convincing reasons to hold’ 
nat: 

“Thers was hence a clear intention on her part to 
havethis house as her personal property and it cannot, 
fter her death, merge inthe reversionary estate, sim- 
ply ‘because she left it'as her house and did not assign 
t in her lifetime to anybody else." `- ; 

In second appeal it has been contended’ 
by Mr. G. P. Shahi in a clear argument 
that ‘the learned Judge’ was in error in 


coming to this convlusicn, ‘because in his: 


submission the onus was upoh the decree- 
holder to prove that the lady showed somé 
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clear intention of treating-this property as- 
herown. He ‘points ‘out the fact that the: 
lady took: the land ‘upon ‘which the house 
was builtin ‘the benami -ndme of her 
pujari and thereafter transferred it in her 
own name and ‘this, he contends, shows that: 
she intended to treat this property in exact- 
ly the same way ss she was bound to treat. 
the property of -her husband. We.think that 
the matter is. now-concluded by -high autho- 
rity. The Privy'Council has pointed out in 
two cases, [shri Datt Koer v. Hansbutti’ 
Koerin (1) „and ‘Saodamini Dassee v. Ad- 
ministrator General of Bengal (2), that the 
onus is upon the party who alleges acere- 
tion to show that this property which was 
purchased by the widow from her own sav- 
ings is not her own but was intended to be 
an accrétion to the estate. This matter was 
fully discussed by this Court in Parbati 
Kuer v. Baijnath Prasad (3), awd a recent 
decision of the Calcutta High Court in 
Nirmala Sundari Dasi v. Deva Narayan 
Das (4), isto the same effect. I am of 
opinion that the learned Judge has correct- 
ly applied the Jaw and this appeal is con- 
cluded by clear findings of fact. The appeal, 
therefore, fails and must be dismissed with 
costs. | 

For the reasons given above, Miscellane- 
ons Appeal No. 79 of 1937 also fuils and 
must de dismissed with costs. 

Courtney-Terrell, C. J.—l agras. 

D. Appeals dismissed. * 
(1) 10 O 224; 10 IT A 150; 13 O L R418; i Sar. 439 


P O). 
i 12) 20 O 433: 20 I A 12; 6 Sar. 272 (P O). 

(3) 14 Pat. 518; 155 Ind Oas. 213; A I R 1933 Pat. 
200; L6 P L T 713;7 RP 557. 

(4) 55C 259; 10: Ind. Cas, 23t; A I R 1927 Oal. 
£68. 


CALCUTTA HIGH ' COURT 
Letters Patent Appeal No. 13 of 19345 
February 11, 1937 
Daresysatree, C. J. ann D. N. Mirrae, J. 
SAILENDRA NATH SINGHA 
AND ANOTHBR—P LAINTIFRSS— 
APPELLANTS 
versus — . 
KESHAB CHANDRA CHOUDHURY— 
' DpPENDANT AND ‘OTHERS—-RESPONDENTS 
Registration Act (XVI of 1908), ss. 28, 29—Fraud 
practised on law ‘of registration--Part of mortgaged 
property represented to be within jurisdiction, such 
item being fictitious—Ef ect—Deed, af can be deemed 
registered for purposes of s. 29—-Suit for recovery of 
money on personal covenant—Limitation applicable— 
Limitation Act (IX of 1908), Sch. I, Arts. 66, 59, 116. 
- Where the registration of a mortgage-deed has been 
obtaiaed by fraud by representing to the Registering 
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Officer who registered the deed in question that there 
were certain properties within the jurisdiction of the 
said Registering Officer in order to give the officer 
jurisdiction to register and it has been found that 
that property was a fictitious property and had no 
existence in fact, the registration having been ob- 


tained by practising fraud on the law of registration,. 


the.deed as a mortgage deed is invalid. The effect i 

that the deed should be deemed to be an een 
tered document for all, purpcses and it cannot be 
deemed to be a registered document for the purposes 
of s. 29, Registration Act, so as to entitle the mort- 
gagee to sueon the personal covenant. A suit for 
recovery of the money on the personal covenant is 
governed by Art. 66 or Art. £7, Limitation Act, and 
not by Art. 116, asthe deed becomes an unregistered 
deed and there is no breach ofa contract in writing 
and registered contemplated by Art.116. [p. 969, col. 


(Case-law discussed | 

L. P. A. against the judgment of M.N. 
Mukerji, J., dated May 18, 1936. 

Messrs. Amarendra Nath Bose and 
Harideb Chatterji, for the Appellants. 

Messrs. Khemendra Nath Tagore and 
Ramendra Mohan Majumdar, (for the 
Deputy Registrar), for the Respondents. 

D. N. Mitter, J~—This is an appeal by 
the plaintiff under s. 15, Letters Patent, 
against the decision of Manmatha Nath 
Mukerji, J.. by which his suit for recovery 
of a certain sum of money on a personal 
Curenant contained in a deed purporting 
to be a mortgage-deed has been dismissed. 
It is not necessary to state the facts as they 
have been stated with sufficient fulness 
in the judgment cf Mukerji, J. The question 
of law which falls for determination in 
this Letters Patent Appeal is one which 
concerns limitation. It appears that the 
suit which was ‘instituted by the plaintiff 
was one in which he sought for a decree 
for sale upon a mortgage bond. The 
mortgage bond is dated Pous 2, 1327 
B. S. corresponding to December 1920. it 
contained a personal covenant to pay- the 
consideration money on the mortgage. It 
has been found by the Court of frst 
instance which finding has not been dis- 
placed by Mukerji, J.—that the registration 
ofthe mortgage deed was obtained by 
fraud seeing that it was represented to the 
Registering Officer who registered the deed 
in question that there were certain pro- 
perties within the jurisdiction of the said 
Registering Officer in order to give the 
officer jurisdiction to register. It has been 
found that that property was a fictitious 
property and had no existence in fact. The 
registration was obtained, therefore, by 
practising fraud on the law of registration. 
The deed, therefore, as a mortgage-deed 
was invalid. 

There is no dispute with regard to the 
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principle which should guide the Courts 
in cases of such description where the 
registration of a particular deed was ob- 
tainel by representation that a certain 
property was within the jurisdiction of 
the Registering Officer in order to entitle 
him or to give him jurisdiction to 
register the said deed. The question was 
considered by ‘their Lordships of the 
Judicial Committee in a case which 
went on appeal from this Court, namely, 
the case in Harendra Lal Roy v. Hari Dasi 
Debi (1). In that caseit appeared that a 
property had been wrongly included in 
the mortgage and there was no evidence. 
that such inclusion was made through 
mistake. In such circumstances their 
Lordships of the Judicial Committee made 
certain observations which are pertinent 
tothe cantroversy now before us. Their 
Lordships said : 

“Such an entry intentionally made use of by the 
parties for the purpose of obtaining registration in 
a district where no part of the property actually 
charged and intended to be charged in fact | 
exists is a fraud on the registration law, and _ 
no registration obtained by means thereof is 
valid,” 

It has been contended before us on be- 
half of the appellants that these obser- 
vations of iheir Lordships must refer to 
the question cf the validity of the deed as 
a mortgage and that their Lordships did 
not intend to lay down that the document 
would not be treated asvalid for the other 
Purpose, namely, 89 far as the personal- 
covenant to pay was concerned in other 
words, it is said on behalf of the appellants 
thatit is not invalid for all purposes. 
This argument was advanced on behalf 
of the appellants before Mukerji, J. and 
in my view, was rightly negatived. In a 
subsequent case it appears that in some- 
what similar circumstances their Lordships 


of the Judicial Committee used language 


which would go to support the view that 
the document was to be treated as an 
unregistered document for all purposes 
where registration was obtained by- per- 
petrating fraud on the registration law. 
fam referring toa later decision of the 
Judicial Committee in Dottie Karan v. 
Lachmi Prasad Sinha (2) where the 


1) 41 I A110; 23 Ind. Cas. 637; Al R1914 PC 
i O 972; 27 ML J 80; (1914) MWN 462;16 ML 
T6; 180 W N 817; 190 ee 16 Bom. L R 400; 
12A Ld 774; 1 L W 1050 (P ©). 

(2) 58 LA 58; 131 Ind. Cas. 321; A IRI931P O 
52. 10 Pat, 481: 35 O W N 304,538 0 Ld 198; CO M L 
J 441; (1931) M WN 241; 8 OW N 848; Ind. Rul. 
(1931) PC 97; 33L W 596; 30 Bom. L R 434; (1931) 
A L J 489;12 PLT 543 (P O) 
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registration was obtained by contravention 
of the express provisions of the Registration 
Act. Sir Lancelot Sanderson in delivering 
the judgment of the Judicial Committee 
said this at p. 67 *: 

“Their Lodships are of opinion that the mort- 
gage bond in suit wag not registered in accordance 
with the provisions of the Indian Registration Act; 
accordingly it wasnota registered instrument and 
no mortgage was effected thereby.” 

The real dificulty has been created by 
a decision of their Lordships of the Judi- 
cial Committee in Bishwanath Prasad v. 
Chandra Narayan Choudhuri 3). That 
Was a case also where, as in the case of 
Harendra Lal Roy Choudhury v. Hari Dasi 
Debi (1) the registration was obtained 
by fraud. In that case Viscount Finlay 
referred with approval to the observations 
of Lord Moulton in the case of Harendra 
Lal Roy Choudhury v. Hari Dasi Debi (1) 


to the following effect : 

“Their Lordships hold that this parcel is in fact 
a fictitious entry and represents no property that 
the mortgagor possessed or intended to mortgage 
or thatthe mortgagee intended to form part of his 
security. Such an entry intentionally made use of 
by the parties for the purpose of obtaining re- 
gistration ina district where no part of the pro- 
perty actually charged and intended to be charged 
in fact exists in a fraud on the registration law 
n no registration obtained by means thereof is 
valid.” 

After quoting from Lord Moulton, Vis- 
count Finlay proceeded to observe as 


follows : i 

“In the Harendra’s case (1) just mentioned, the 
property was non-existent. In the present case, 
though the Kolhua Mouza existed, the mortgagor 
had no interest in it andthe parties to the mortgage 
never intended that it should form part of the securi, 
ty. The two cases standon the same basis for the 
purposes of the Registration Act ;" 
and after observing this Viscount Finlay 
proceeded tomake the following remarks 


with regard to the alternative claim for 


a personal judgment (and upon these. 


remarks a contention has been raised that 
the Privy Council, although in this case; 
they treated the document as not operat- 
Ing asa mortgage by reason of. fraud on 
the registration law, treated it as a regis- 
tered document for the purpose of the 
personal covenant to pay). Viscount Finlay 
said : ; 

“Asregards the alternative claim for a personal 
judgment for the mortgage debt is to be observed 
that nosuch claim was made in the Court in 
India. There is nothing in the evidence or in the 
judgments which would enable their Lordships to 
deal with such a claim. At the same time their 
Lordships think it desirable inthis case that the 
plaintiffs should have an opportunity of bringing 

(3) 48 IA 127; 63 Ind. Cas 770; A IR1921P 08; 
48 O £09; 25 C W N 985 {P 0). 


* Page of 58 I A.—[Ed.] 
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this matter before the High Oourt. Ifany such 
application is made, it will be for the High Oourt 
to consider whether any such claim is open upon 
the present pleadings and,if not, whether any 
amendment raising it should be made; and fur- 
ther, whether under all the circumstdnces the 
cluim should be entertained at this stage of the 
proceedings,” 

There is nothingin this judzment as 
reported in the Indian Appeals from which 
tLe contention of-the appellants would 
receive support, namely, that their Lord- 
ships when making these observations 
treated the claim on personal judgment 
for the mortgage debt as being based on 
a registered instrument. These observa- 
tions are quite consistent with the claim 
being made on an unregistered document 
but our attention has been drawn to cer- 
tain arguments which have been reported 
with reference to this very case in the 2th 
Volume of O. W.N. p. 985| Bishwanath Prasad 
v. Chandra Narayan Chowdhury (8)| from 
which it is sought to be contended that there 
was no pointin their Lordships’ sending back 
the case to the Court in India ifthe three 
years’ rule of limitation applied, for in the 
face of the argument and the remarks 
of some of their Lordships it would appear 
that the suit was filed more than three fears 
and less than six years from the last date 
of payment oa the bond 
- nat o@cntention no doubt has found 
favur in the Madras Court and our atten- 
tion was drawn to a decision of the 
Madras Court in Drunamraju Rama Raov. 
Kesaprogada Vedayya (4) where after con- 
sidering the reportin the Caicutta Weekly 
Notes, Phillips snd Devadoss, JJ., both 
came to the conclusion that the judgment 
of the Privy Ccuncil in the case in 
Bishwanath Prasad v. Chandra Narain 
Chowdhury (3)sending the case back for 
a trial with reference to the personal 
covenant would only be justified if their 
Lordships thought that the document could 
be regarded as a registered document for 
purposes of that personal covenant. 
Reliance has also been placed on a decision 
of this Court in Joginee Mohun Chatterji 
v. Bhut Nath Ghosal .5), at p. 060*, where 
Ameer Ali, J. aste then was, in circum- 
stances which were not quite similar to the 
present but where the Registering Officer 
had no jurisdiction given to him under 
s. 28, Registration Act, to register the 
dceument, held that the suit could be 

(4)46 M435, 73 Ind. Cas. 188; AI R 1923 Mad. 
447; 44M LJ 373; (1923) M W N 166; 32 ML T 222; 
17 L W 695. 

(5)29 O 654; 6 C W N 856. 


* Page of 29 0—|Ed.] E 
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brought on a personal covenant more than 
three years after the date of the execution. 
It is difficult for us to accede to this con- 
tention .or to agree with the Madras deci- 
sion seeing that the language used by their 
Lordships of the Judicial Committee both 
in Harendra Lal Roy Choudhury's case 
(1) as well as in the later case is that 
registration is altogether invalid. In a 
case to which our attention has been 
drawn which is reported in Ambav. 
Shrinivas Kamathi (6) the Privy Council 
proceeded to use language which sug: 
gests that registration under such cir- 
cumstances would make the deed a nullity. 
That is the case of Amba v. Shrini- 
vasa Kamaihi (6). In that case Lord 
Atkinson in delivering the judgment of the 
Board said.this with reference to the con- 
travention of some of the provisions of the 
Registration Act which affected the deed 
in question before their Lordships: 

‘He was not an executant of the said deeds or 
either of them; neither was within the meaning 
of s. 34 of that Act the representative, assign or 
agent duly authorized on behalf-of Krishna Kama- 
thi deceased, the only executant. The presenta- 
tion by him of the two deeds of registration was 
in direct conflict with the express provisions of 
this s. 34. The deeds were consequently never 
legally registered. The registration of them which 
was procured was illegal, invalid and a nullity; 
and if that be so, as in their Lordships’ opinion 
it must be held tobe, it is not disputed that the 
deeds would be void and unenforceable, and this 
apart altogether from the question whether they 
have not been impliedly revoked by the agreement 
dated June 9, 1908, entered into between Krishna 
Kamathi and the respondent and duly registered 
by the former on June 12, 1908." 


According to this decision, whenever, 
there is a contravention of the provisions 
of the Registration Act, more particularly 
in a case where the whole transaction is 
vitiated by fraud, the deed would be treat- 
ed as a nullity for purposes of registra- 
tion. The question which, therefore, 
arises is that the plaintiff who has got 
merely a right tosue ona personal cove- 
nant as on an unregistered bond should 
have brought his suit within the period of 
limitation provided for by the statute. 
Treating it as an unregistered bond the 
proper Article applicable is Art. tö of the 
Schedule to the Limitation Act, which 
“allows only three years from the due date 
in a suit on a single bond, 7. e., on a bond 
to which no condition is attached as in 
the present case and where a date is 
specified. It is conceded by Mr. Bcse, who 
appears for the appellants, that if that 


Article is held to be the proper Article 
i@ (6) 28 C W-N 369; 68 Ind. Cas. 754; AIR 1922 P © 
135; 14 L W 575 (P 0). 


we 
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applicable, the suit is undoubtedly barred 
by the Statute of Limitation. I am in 
complete agreement with Mukerji, J. 
when he says that the effect of fraud:on 


+ 


the registration law affects the deed afa’ 


whole and’ it cannot be said that the deed 
is to be treated as an unregistered docu- 
ment for one purpose and.a registered. 
document for another. In this I am of 
opinion that Mukerji, J. has taken the 
correct view with regard to the question 
of limitation. 

At one time in the course of the argu- 
ment it struck me that even if the docu- 
ment were treated as a registered docu- 
ment for purp2se of personal covenant 
whether the suit would not be barred 
by the three years’ rule having regard to 
the decision of their Lordships of the 
Privy Ccuncil in Ganesh Lal v. Khetra 
Mohan Mahapatra (T) where with regard 
to a personal covenant contained in a 
mortgage deed the Privy Council came 
to the conclusion that it was the three 
years’ rule that was applicable and that 
Art. 65 applied. It istrue that that deci- 
sion is contrary to the previous decisions 
in the Indian Courts which applied the six 
years’ rule and there are later decisions. 


both of Bombay and of this Court which - 


Seem to explain uway the decision cf the 
Judicial Committee and seem to suggest 
that notwithstanding that decision the six 
years’ rule as laid down by Art. 116, 
Limitation Act, still applies. Speaking for 
myself it would be difficult to accept that 
view in the face of the clear language 
used by their Lordships in Ganesh Lal 
v. Khetra Mohan Mahapatra (7). But it 
is not necessary to express any final opinion, 
on that question having regard to the 
observations which I have made on the 
other question. The cases which suggest 
that notwithstanding Ganesh Ial v. Khetra 
Mohan Mahapatra (7) the law with regard 
to the period of limitation regarding the 
claim in a personal covenant or for a per: 
sonal decree is six years are the following:. 
Vasanji Kallianji v. Hruchshaw Dossabhai 
(8); Umapada Trivedi v. Haripada Saha 
(9) and Dharanidhar Ghose v. Indra 
Narayan Sinha (10). It would be for their 

(7) 53 IA 134; 95Ind. Cas. 839. A IR 1926 PC 56;- 
5 Pat. 585; 24 A L J 615;43 C LJ 845; 28 Bom. LR 
931; 24 L W 50;51M LJ 82;7P LT FOL; (1926). M. 
W N 535; 3 O WN 591; 31 C W N25 (P 0). 

(8) 59 B 634; 156 Ind. Cas 286; A IR 1935 Bom. 
203: 37 Bom. L R 170;7 R B 492, ii 


(9 35 C’ W N 1030; 133 Ind. Cas 101; AIR 
Cal. £01; 53 C L J 520, Ind. Ral. (1931) Cal, 629. 

G0) 360 W N 117: 143 Ind. Pas. 472; AIR 1933 
Cal. 208; Ind. Rul. (1933) Cal. 435.- 
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Lordships of the Judicial Committee to 
Bay when occasion. arises whether the 
view taken by the- Indian Courts after:the 
decision in Ganesh Lal v. Khetra. Mohan 
Makapatra (7) is correct. Having regard 
to all these considerations I agree with 
Mukerji, J. and would dismiss this appeal 
with costs. 


‘Derbyshire, C. J.—I agree. 


what different lines. 
‘money to.the respondents and the respon- 
dents executed a-mortgage in favour-of:the 
appellant in 1920. 
instalments of interest were paid ending’on 


October 19, 1927. This suit was brought, 


in April 1933. 


The mortgage purported to-include land- 
in a certain district and ‘in that district. 


has respondents, at the instance of the 


appellant fraudulently—so the Judge.in the’ 
Gourt of first instance‘ has found—included: 


a piece of land which wasin the district 


in which the mortgage deed was regis-. 


tered. The appellant hag asked for a 


decree for sale under the mortgage deed’ 
and also, in the alternative, for repayment. 
of the money advanced. with interest as. 


upon the -personal covenant contained in 
the mortgage deed to repay the money. 


The respondents have contended in the’ 


Couris below, and have been. upheld in 


that contention by various Judges that 


the registration was null and void. If 
there wa3 no registration, then the appel- 
lant who claims to bring himself within 
Art. 116, Sch. I, Limitation Act, is.out of 
time.. Was the document under which the. 
appellant claims bis rights, registered .so as 
to bring him within 8. 116? I am not 
certain that the appellant’s claim for money 
due on the personal covenant is a claim 
for compensation for the breach of a con- 
tract within Art. 116, but the purpose of 
this case I will assume that it is. The 
real question is, was there a breach of a 
contract in writing registered ? in other 
words, was the document, the mortgage 
deed, registered? Now, the provisions with 
regard to registration of. documents of this 
kind are contained in three sections of the 
Registration Act. The first of the sections 
is s. 17 (1) (6) which provides: (I cite the 
relevant parts only) 

“The following documents shali be registered, if 
the property to which they relate is situate in a 
district in which, and if they have been executed 
on or after the date on which Act XVI of 1864 
or the Registration Act, 1866, or the Registration 
Act, 1871, or the Registration Act, 1877, or this 
Act came or comes into force, namely -other non- 
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Thereafter -certain 
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testamentary instruments which purport to >pe 
rate,-to create, declare, assign, whether in presen 
or in future, any right, title or interest: of the 
value of,one hundred rupees and upwards, to or 
in immovable property.” 

It is conceded by the appellant that the 


“mortgage in question comes within s., 17 


(1) (b). Section -28 of the same Act is 
another of the relevant sections and that 
states: l 

“Save as in this part otherwise provided every 
document mentioned in s. 17, sub-s. (1), cls. (a), 
(b), (c) and (d) and s. 18, cls. (a), (b) and (c), shall 
be presented for registration in the office of a 
Sub-Registrar within whose sub-district the whole 
or some portion ofthe property to which such 
document relates is situate.” 

Section 29 (1) provides: 

“Every document other than a document referred 
to in s. 28, and a copy of a decree or order may 
be presented for registration either in the office of 
the Sub-Registrar in whose sub-district the docu- 
ment was executed, or in the office of any other 
Sub-Registrar under the Local Government at 
which all the persons executing and claiming 
under the document desire the same to be regis- 
tered.” i 


It is quite clear that the document in 
question purports to create a right, title 
or interest of the value of one hundred 
rupees or upwards to or in immovable 
property; it is a mortgage of immovable 
property; and it falls to be registered, 
according to s. 28, in the office of a Sub- 
Registrar within whose district. the whole 
or some portion of the property to which 
such document relates is situate. In fact 
there is no property to which the docu- 
ment relates which is situate within the 
sub-district of the office in question. 
Therefore the condition precedent for 
registration in that office is absent and, to 
use the words which their Lordships of 
the Privy Council used in Amba vy. 
Shrinivasa Kamathi (8) at p. 374*, 

“the deeds were consequently never legally regis- 
tered. The registration of them which was procured 
was illegal, invalid and a nullity.” 

But, says the appellant, that only refers 

to the mortgage—the charge on the 
property; the personal covenant remains 
and the personal covenant can be the 
subject of registration under s. 29. He 
says that the document which contains the 
personal covenant can be registered under 
s. 29, 
“in the office of Sub-Registrar in whose sub-dis- 
trict the document was executed, or in the office 
of any other Sub-Registrar under the Local 
Government -at which all the persons claiming 
e the document desire the same t^ be regis» 
tered ™ 

He says that those conditions were 
satisfied here—the person executing and 
claiming under the document did desire it 
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to be registered in this particular office. 
But the appellant seems to have over- 
looked the opening words ofs. 29 (1) which 
says “every document other than a docu- 
meni referred to inthe s. 28”. Section 28 
refers to the dccuments mentioned for pur- 
poses of this case ins.17 (1) (b). Ifthe 
appellant wishes to show that the regis- 
tration of this particular document was 
good, he must show that it was a docu- 


ment other than the onein s. 17 (1) (b),° 


in other words, a document other than a 
non-tesiamentary instrument which pur- 
ports to create any right, title or interest 
of the value of one hundred rupees or 
upwards or in immovable property. But 
this particular document dces ‘purport, 
perhaps wrongly, but certainly it purports, 
to create a right of that kind, namely a 
mortgage over non-existent immovable 
property situate in the area of the office. 
Tt seems to me, therefore, that the docu- 
ment can be registered either under s. 28 
as prescribed by s 17 (1) (b) or else not 
at all. It has been registered under s. 28 
but tke registration is invalid because no 
portion of the property to which the docu- 
ment relates is situate in that district. The 
only registration possible, in my view, of 
this document was the registration which 
was attempted and, which in fact turned 
out to be invalid. For these reasons I am 
of the opinion that there is no contract in 
writing registered in this case within the 
meaning of Art. 116, Sch. 1, Limitation 
Act, and therefore, the appellant is not 
allowed a period of six years from the 
date of the last payment of interest, namely 
October 1927, in which to bring his suit. 
In my view he is bound to bring suit 
within three years of October 1927, under 
Art. 66 or Art. 57, Sch. I, Limitation Act. 
For the reasons I have given, as well 
as those that have been given by Mitter, J., 
I agree that this appeal should be dismissed 
with costs. 
N. _ Appeal dismissed. 
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founded as Langar by a Kamboh who had become Udast 
—Held, on evidence that institution was not a Sikh 
Gurdwara—Evidence Act (I of 1872), s. 51— Passages 
in books containing tradition—Writer's special know- 
ledge of tradition should be proved __ 

The word ‘incident’ in s. 16 (2) (i), Sikh Gurdwaras 
Act, must mean some historical event as distinguish- 
ed from a mere myth or tradition. [p. 972, col. 


An institution was founded as a Langar which 
became atypical Udasi Dera occupied by. Faqirs 
who used its income to maintain themselves, to build 
and maintain Samadhs of Mahants and to accom- 
modate travellers. Norwas there any evidence to 
show that the Dera was founded in commemoration of 
any incident in the life of any: ofthe Sikh Gurus, 
Evidence was not eufficient to prove that Sikh 
public worship, if any, did take place in the shrine, 
was owing to a belief inthe story of the meeting 
between Guru Gobind Singh and the founder, On 
the other hand Kambohs frequented the shrine and 
worshipped in it because of its association with the 
memory of their patron saint. It was found that the 
shrine was not established for use by Sikhs for public 


- worship. There was no evidence that this Dera was 


established in memory of a Sikh martyr, saint or 
historical person. It was established by Bhuman 
Shah, an Udasi,as a Langar, and endowed for use 
a8 such by the Muhammadan ruler at the time : 

Held, that the institution was not a Sikh Gur- 
dwara. 

Before any judicial notice could be taken of any 
passages in books relating to the alleged tradi- 
tion something more than the mereexistence of the 
\passages would have to be proved before the passages 
could be regarded as evidence of a tradition. It 
must be shown that the writers bad any special 
knowledge of the alleged tradition or that the story 
was described asa tradition or was merely the re- 
petition of that given in the history. [p. 973, col. 
1 


i F. C. A. from the decree of the Gurdwaras 
Tribunal, Lahore, dated February 29, 
1932. 

Mr. Harnam Singh, for the Appellants. 
Messrs. Achhru Ram and Mohan Sundar 
Dass, for the Respondents. 


Coldstream, J—On April 10, 1926, a 
petition was forwarded to the Local 
Government under s. 7, Sikh Gurdwaras 
Act, praying that an institution in Bhuman 
Shahin the revenue estate of that name 
in Dipalpur Tahsil of Montgomery District 
be declared to bea Sikh Gurdwara. Two 
counter-petitions were submitted under 
s 8 of the Act, one by Girdhazi Lal, 
Mahant of the institution, and. the other 
by worshippers in the institution claim- 
ing that the institution was not a Sikh 
Gurdwara but an Udasi Dera founded hy 
Bhuman Shah, an Udesi, whose Samadh 
it contained and after whom it was 
called. These two petitions were disposed 
of together in consclidated proceedings 
by the Sikh Gurdwaras Tribunal to whom 
they had been duly forwarded under the 
provisions of s. 14 of the Act. The Tribuna 
by a majority (the President and kat 
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Bahadur Lala Dwarka Parshad, Sardar 
Kharak Singh, dissenting) found in favour 
of the petitioners, holding that the ob- 
jectors, the Shromani Gurd wara Prabandhak 
Committee and the signatories of the peti- 
tion presented under s. 7 who had been 
made parties to the proceedings, had 
failed to prove that the inslitution fell 
within the definition ofa Sikh Gurdwara 
ins. 16 (a) of the Act. Against tke deci- 
sion in each case five of the signatories of 
the petitiox under s 8 and the Shromani 
Gurdwara Prabandhak Oommittee have 
presenied the two Appeals Nos. 841 and 
842 of 1932. This judgment will dispose 
of the two appeals. l 


Bhuman Shah, who wasa Kamboh by - 


birth, was born about 1685. He became 
a Fagir and a Chela of Baba Pritam Das, 
thus joining the Udasi fraternity. Being 
credited with spiritual power he was given 
the lands of the village then known as 
Kot Kutabpura by their owners who were 
Wattus, members of a Muhammadan tribe. 
Here he founded a Langar, a charitable 
institution for the feeding and accommoda- 
tion of Faqirs and travellers. After his 
death his successor, Bhai Nirmal, built 
a Samadh in his memory and the village 
, became known as Bhuman Shah. To meet 
the expenses of the Langar, the Muham- 
madan ruler of the time endowed it with 
a Jagir of the lands of Bhuman Shah. 
This Jagir was confirmed by Maharaja 
Ranjit Singh and subsequent grants were 
conferred on the Mahant of the institution 
by Sikh Sardars. In 1854, after the 
country had come under British rule, the 
Bhuman Shah lands were released from 
revenue in perpetuity in favour of 
“the Dera of Bhai Bhuman Shah subject to the 


good behaviour of the community and the-applica- 


tion of the proceeds of the Jagir to the maintenance 
of the shrine,” 


The shrine became famous and was held 
in particular reverence by the Kambohs 
who .regarded, and still regard, Bhuman 
Shah as their patron saint. It was 
managed by a succession of Mahants all 
of whom were Udasis, Chela succeeding 
Guru. In 1893 Bhai Harbhajan Das 
became Mahant. In 1925 finding that he 
was no longer able to manage the sbrine, 
he appointed his Qlela Girdhari Das, the 
petitioner, as his successor and installed 
him as Mahant s vide p.40. All these are 
facts which are not disputed. As Girdhari 
Lal was admittedly in possession of the 
shrine and it had been ruled in the Manak 
case by this Court in Ram Prasad v. 
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Shiromani Gurdwara Prabandhak Com- 
mittee (1) that Udasis were not Sikhs for 
the purpose of the Sikh Gurdwaras Act, 
the onus of proving that the in-ti ution 
was a Sikh Gurdwara was placel by the 
Tribunal on the objectors. To tuis proce- 
dure no objection was taken before ns 
and the judgment cf their [Lordships of the 
Privy Council confirming the decision of 
this -Court in the Manak case is authority 
for regarding it as correct: Hem Singh 
v. Basant Das (2). 

In order to. establish their claim the 
objectors had to prove under the provisions 
of s. 16 (2) (4), (ii), (22), (iv) and (v), either 
(i) that the Dera was established by or 
in memory ofany of the Sikh Gurus or in 
commemoration of any incident in the 
life of any of the ten Sikh Gurus and was 
used for public worship by Sikhs before 
and at the time of the presentation of the 
petition under s. 7, or that (ii) owing to 
some tradition connected with one of the 
ten Sikh Gurus it was so used predomi- 
nantly by Sikhs, or that (iii) it was estab- 
lished for use by Sikhs for the purpose 
of. public worship and was so used, or 
that (iv) it was established in memory of 
a Sikh martyr, saint or historical person 
and was so used, or that (v) owing to 
some incident connected with the Sikh 
religion was so used predominantly by 
Sikhs. The objectors first sought to prove 
the institution to be a Sikh Gurudwara 
under each of these clauses but subse- 
quently abandoned their claim under cl. (v) 
with which clause we are, therefore, 
no longer concerned. The only question 
which we have to decide is whether the 
Tribunal has correctly decided that the 
objectors have failed to prove the circum- 
stances required by any ofthe cls. (i), (îi), 
(iii) and (iv). 

It will be convenient to deal with the 
case put before us with reference to each 
of these clauses: Olause (i) There is no 
evidence that the Dera was established 
in memory of any of the ten Sikh Gurus. 
On the other hand there are a number of 
circumstances brought out by the docu- 
mentary evidence, the admissibility of 
which has not been challenged, which 
strongly indicate that the Dera was not 
founded in memory of any of the Sikh 
Gurus. It has never, so faras is shown 


(1) 12 Lah. 497; 135 Ind, Oas. 657; A I R 1931 Lah. 
161; 32 P L R 910; Ind. Rul. (1932) Lah. 113. 

(2) 17 Lah, 146; 161 Ind. Cas. 529; A IR 1936P © 
93; 631A 160; 1936 O LR 182; 43L W 443; 8 RÈ 
C193; 2B R 383; (1936) M W N 341; 400 W'N 610: 
38 Bom. L R 479; 38 P L R 378; 63 O L J 390 (P O), 
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by any of the evidence brought to our 
notice, been called a Gurdwara. It was 
established, not as a place of publie wor- 
ship but a Langar. When inquiry into the 
Muafi was made in 1854 it was noted that 
the endowment was in favour of the 
Samadh of Bhai Bhuman Shah in which 
there wasa Dera of the same name where 
about 80 Sadhs resided, were fed and 
clothed, and that the Samadh was a hand- 
some building (vide p. 5/1). The Mahant 
of the time stated that the Jagir had been 
granted to meet the expenses of the Langar 
(wide p. 32). Again in 1860 (vide p. 31) the 
Jagir was described as in favour of the 
Samadh Bhai Bhuman Shah. 

When an inquiry was held into the 
question whether a Mahant had been duly 
put in charge of the Dera or not, certain 
villagers, in a petition to the Deputy Com- 
missioner (apparently against a proposal to 
declare the Mahantship to be unclaimed) 
specially mentioned that funeral rites 
were being regularly performed and food 
was being supplied as before to travellers, 
as showing that the state of affairs was 
satisfactory. No reference to any Sikh 
worship was mide. Unlike similar records 
relating to other institutions into whose 
origin we have had to inquire from time 
to time, the rec.rds of inquiries into the 
Muafi attached to this shrine make no 


mention of Sikh ceremonial such as the: 


reading of the Granth being carried on 
by the Mahant. Bhai Darshan who was 
the Mahant at the first settlement, and 
who had himself founded a Dera in honour 
of Guru Nanak in another village where 
the Granth was recited, when examined, 
made no mention of any connection be- 
tween the foundation of the institution and 
any Guru, stating simply that Bhuman 
Shah village had been given as a Jagir 
by the Kings of Delhi before the reign 
of Ranjit Singh to Bhuman Shah, an 
Udisi Faqir, who started a Langar. He 
also stated that the Dera had been 
plundered bya Sikh Sardar. An examina- 
tion of all this documentary evidence leads 
to the certain conclusion that the institu- 
tion was founded as a Langar which 
became a typical Udasi Dera occupied by 
Fagirs who used its income to maintain 
themselves, to build and maintain Samadhs 
of Mahants and to accommodate travellers. 
Nor is there any evidence to show that 
the Dera was founded in commemoration 


of any incident in the life of any of the - 


Sikh Gurus ‘Incident’ in cl (i) must, in 
my opinion, mean some historical event 
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as distinguished from a mere myth or. 
tradition. It has been conceded before ug 
that there is no mention, in any authori- 
tative history of the Gurus or of the Sikh 
religion. of any visit by a Guru to the 
Montgomery District or of any other inci- 
dent connected with the foundation of this. 
Dera. 

For the reasons given I have no doubt 
of the correctness of the Tribunal's deci- 
sion that the requirements of cl. (2) have 
not been proved. Clause (ii): It is on the 
application of this clause that the appel- 
lants have mainly based their case, con- 
tending that the public worship in this- 
institution was predominantly Sikh and 
that this was owing to a tradition connect- 
ing the tenth Guru, Guru Gobind Singh, 
with the foundation of the shrine. ‘To prove 
the existence of the tradition they have 
relied principally on an account of the 
foundation of the Dera given in a history 
of the Montgomery District published 
in 1872. A translation of the relevant pas- 
sage isexhibited as O. XIII, at p. 70 of 
Vol. 3 of the printed record. This publica- 
tion purports to have been compiled during 
the land revenue settlement operations of 
1868—73 at the instance of the Settlement 
Officer under the supervision of Extra ` 
Assistant Settlement Officer and in pur- 
suance of the orders of the Financial 
Commissioner. The portion relating to 
Dera Bhuman Shah was prepared by Fida . 
Hussain, a Kanungo. Here the following 
story is told. 

Guru Gobind Singh accompanied by five. . 
horsemen met Bhuman Shah who was then 
a boy, but already devoutly religious, 
grazing cattle in a jungle, and discerning 
his spiritual greatness asked him for food 
whereupon the boy gave him-his only piece 
of bread. This so pleased the Guru that 
he blessed the lad promising him renown 
as asaint and worker of miracles. The 
Guru instructed him to go to Kot Qutab 
and dig up a bush or high grass which had 
been his place of worship idhuan) during 
the boy’s previous incarnation as a devout 
Faqir. There. under the grass, he would 
discover his sandals and his blanket and 
there he must establish his Langar. So 
Bhuman Shah became the disciple of Bawa 
Pritam Fagir of Pakpattan, calling him- 
self Bhai Bhuman Shah: He went to Kot 
Qutab, then owned by Wattus, and asked 
for land which the Wattus at first refused 
but on his digging upthe bush and dis- 
covering the Sandals and blanket realized | 
that he was a worker of miracles and 
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gifted to him the whole of the Kot Kapura 
lands. There Bhuman Shah settled and 
built his famous Langar which succeeding 
_Mahants had duly maintained. ‘his- is 
the only documentary evidence which has 
been placed onthe recordin proof of the 
existence of this story and to which our 
attention has been drawn. No reference 
was made in argument to the pamphlet 
mentioned by Sardar Kharak Singh at 
p. 143 of his judgment and I presume that 
reliance is not placed upon it. 

Here a digression is necessary to dispose 
of an objection urged bythe appellant 
against the refusal of the Tribunal to ac- 
ceptin evidence portions of two other 
books published in 1lJll and 1913. These 
books were produced after the hearing of 
evidence had been concluded. The Tribunal 
by an orderin which all three members 
concurred, rejected the books on the-ground 
that there was nothing to show that they 
were works of authority. It is stated be- 
fore us by appellants’ Counsel that they 
contain accounts of the foundation of this 
Dera similar to that given in the history of 
the Montgomery District that the mere 
publication of these accounts showing that 
the tradition existed in 1911 and 1913 was 
itself a relevant fact thats. 57, Evidence 
Act, tothe last part of which the Tribunal 
apparently had regard, has no application, 
as the books were not produced to prove 
the truth of their contents but merely the 
fact that acertain story was told in them. 
Now whether s. 57 is or is not applicable 
it is clearthat before any judicial notice 
could be taken.of any passagesin these 
books relating to the alleged tradition 


something more than: the. mere. existence of. 


the. passages would have to be proved be- 
fore the passages could be regarded as: 
evidence of the existence of a tradition, 
But no attempt to. produce evidence was. 
made bythe objectors to show that the 
writers had any. special knowledge of the 
alleged tradition or that the story was des- 
cribed as atradition or was merely the 
repetition of that givenin the history of 
the Montgomery District referred to above. 
We have not been asked in the grounds 
of appeal to take further evidence. All we 
are asked to do is -to..take..notice of the 
passages. In the circumstances I am .not 
prepared to accept the books in evidence 
now: I may add that it: appears from: the 
findings of the Tribunal that the books. 
were produced not only. to:prove the exist- 
ence ofa Tradition. but also as evidence of 
a historical fact: It is not; however, now 
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argued that the alleged tradition is a true 
story. 

Before passing to notice the oral evi- 
dence relating to the alleged tradition, I 
may mention that in opening his case be- 
fore the Tribunal the objectors’ Counsel 
stated the tradition to be thatthe Guru 
ordered Bhuman Shah to built a Gurdwara. 
Of this order there is no mention in the story 
told in the history of the Montgomery District. 
The oral evidence relied upon before us by 
the. appellants regarding the tradition is 
dealt with in detail at pp. 103 and 109, pp. 
132-133 and pp. 142-143 of the printed judg- 
ments ofthe learned President and the 
members of the Tribunal. Ten witnesses 
have mentioned a Tradition. These are 
Nos. 8, 14, 17, 36, 51, 52, 53, 54, 56 and 61. 
It is common ground of the parties that 
the shrine is venerated predominantly by 
Kambohs who, as already made clear, re- 
gard Bhuman Shah as their parton saint. 
Of these witnesses three are Kambobs. 
8. Kishan Singh (O. W. No. 51), is a 
retired official of the Patiala State and 
lives in Patiala. He visited the shrine 
twice and once had a conversation in a 
Railway station waiting room with Mahant 
Harbhajan Das who without being question- 
ed about the matter told the witness that 
Guru Gobind Singh had gifted the Gurd- 
wara to Bhuman Shah. O. W.No.8 is a 
Barrister and while he was a contractor at 
Pakpattan in 1922 the Mahant told him 
that the Gura had blessed Bhuman Shah 
and foretold the continuance of his Langar. 
The witness isan. Arora who visited the 
Gurdwara only once: the tradition was told 


‘to him in a Court room in Pakpattan. The 


witness Hardit Singh,O. W. No. 14, also 
an Arora, introduces a new detail into the 
Mahant’s slery, namely, that the Guru 
told Bhuman Shah where he would find 
an iron ‘loh’ (pan). This detail he had 
heard the Mahant mention to his congre- 
gation ab a meeting in Kaliana village, to 
which place the witness belongs. Pratap 
Singh, O. W. No. 17, another Arora of 
Kaliana village, says that the Mahant 
Harbhajan Das told him that the Gurdwara 
was the gift of the Guru. 

A retired. Police -Sub Inspector, O. W. 
No. 36, adds that the Guru, according to 
the Mahant, came to the Gurdwara and 
there gave the land to Bhuman Shah for a 
Gurdwara. 8. Katar-‘Singh, O. W. No. 53, 
a Mohyal of .Gurdaspur, who was once 
stationed at Pakpattan.as an Inspector of 
Police, enlarges on this story. Guru Gobind 
Singh, so he. was. told, directed Bhuman 
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Shah todig in a certain place. There a 
loh, (pan) a cooking dish anad a ladle were 
found which had been gifted by the Guru. 
These articles according to the witnesses 
were actually preserved in the Gurdwara. 
Nathu Ram, O. W. No, 56, a resident of 
Chak No. 139, another Arora, gives similar 
evidence. 

All this oral evidence isin the highest 
degree suspicious; it is conflicting, and 
sometimes vague,in respectof the actual 
tradition. Ufitis true that Mahant Har- 
bhajan Das did give the witnesses the in- 
formation they declare he did, it is doubt- 
ful whether this evidence provesthe ex- 
istence of a tradition, that is to say, a slory 
handed down orally from generation to 
generation, Itis not shown that the story 
of the meeting between Bhuman Shah and 
Guru Gobind Singh was current before 
1872. No one knows how the Mahant 
came by the information he gave the wit- 
nesses. No witness says he was told the 
story by any of his ances‘ors and, as 
already noticed,the only Kamboh witness 
on the Pvintis not a resident of the Dis- 
trict and hearl the tradition from the 
Mahant in the Patiala Railway Station. [t 
may be that the story was invented to 
gain special favour of the Sikhs, some of 
whom had enriched the institution, and 
many of whom visited it as a famous 
Smadh. The evidence of 13 witnesses of 
the other side including Sikh Kambohs, 
and three other Sikhs, that no such tradi- 
tion exists is at least as reliable as this 
oral evidence and it is strengthened by 
the fact that a different story of the acqui- 
sition of the lands of: the estate by Bhu- 
man Shah is, given in the Revenue Records 
of the Second Settlement of 1872 (vide 
p. 25). The story then told by the Mahant 
of the time, Bhai Santokh Das, who was in 
charge of the institution from 1860 to 1886, 
and bad succeeded Bhai Darshan, the 
Mahant who had founded another Dharam- 
gala in which the Granth Sahib was recited 
was that the land was given by Lakhu, a 
Wattu, and his mother in gratitude for 
Bhuman Shah's prayers which had resulted 
in the release of Lakhufrom prison where 
he had been put by the Goveraor of 
Lahore. 

Assuming, however, that since 1872 a 
tradition has existed connecting Guru 
Gobind Singh with the institution, the 


objectors, to bring the shrine within the - 


ambit of cl. (it), must prove further not 
only that the institution was used for 
public worship predominantly by Sikhs 


before and at the time of the presentation 
-of the petition under s. 7 but also that it 
was 80 used ‘owing to’ that tradition. It 
being common ground that public wof- 
ship in the institution has been predomi- 
nantly by Kambohs, a great part of the 
arguments has been devoted to the ques- 
tion whether the Kambohs are Sikhs. In 
support of the objectors’ contention that 
this worship has been Sikh worship reli- 
ance has been placedon; (1) the state- 
ment by Mahant Darshan made at the 
settlement of 1853 (O. 10) to which a 
reference has been made above, that he 
had built a Dharamsala in honour of Guru 
Nanak (the father of Sri Chand, the foun- 
der of the Udasi sect) in which the Granth 
was recited; (2) a plan (O. 1) filed by the 
agent of Mahant Harbhajan Das in a suit 
instituted against the Mahant by some of 
the Udasis of the institution in 1897 pray- 
ing for his removal from the Mahantship 
because of his bad behaviour; (3) state- 
ments made by the Mahant in reply to 
the charge then brought against him 
(0.7); (1) the evidence that Harbhajan 
Das used a signet ring waich bore the words 
‘Akal Sahai’; (5) another statement 
by the Mahant in 1924 that karah parshad 
was distributed in tne institution (U. 14); 
(6) evidence that theifamily of Baba Karam 
Singh Bedi, descendants of Guru Nanak, 
controlled the election of the Mahants; 
(7) thefact that fairs frequented by Sikhs 
are celebrated at the institution; 8) the fact 
that the Mahants have been called ‘Bhais’ 
and ‘Shah’; (9) the fact there have been 
endowments of the shrine by Sikhs, and 
(10) the fact that an entrance tothe shrine 
is called the darshanz deorhi. 

The circumstances sought to be proved 


by this evidence ure inconclusive either by 


themselves or taken together. It is not 
proved that only Sikhs are known as Bhais 
or Shahs It iscommon knowledge that other. 
than Sikhs are so addressed and named 
Schedule II, of the Act, mentions the insti- 
tution of Dera Baba Charan Shah (No. 70) 
as an institution which cannot be claimed 
to be a Sikh Gurdwara and there is at 
least one instance: see Nagindar Singh 
v. Pal Das (3), of the Mahant of an Udasi 
shrine being called Bhai. The fact that 
Sikhs endowed an institution does not prove 
it to bea Sikh Gurdwara: see, e. g. San- 
tok Singh v, Devi Das (4) and Santu Singh 
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v. Puran Das (5). Any place or religious 
building may have darshant deori (a door 


at which theowneror person in authority ` 


sits“before the people or from which he may 
be seen) andthe plan of 1897, on which 
the objectors rely, shows no darshani deorht 
or any deorhi at Lhe place where according 
to the objectors’ evidence, this door is 
situated. It is not satisfactorily proved that 
the Bedis had any control over the election 
of Mahants while on the other hand the 


wajib-uleare of 1857(p. 30) shows that the © 


Mahants nominated their successors, or, if 
a Mahant failed to doso,. his successor was 
appointed by the fraternity. Nor is the 
Possession of a signet ring inscribed with 
the words ‘Akal Sahai’ evidence .of any 
great importance. No doubt the words 
denote Sikh influence, but there is no 
reason to suppose that an Udasi who was 
not a Sikh would not wear such aring, for 
Udasis as well as Sikhs worshipped God as 
the ‘Eternal Protector’, We know that 
Harbhajan Singh remained an Udasi all 
his life. In 1924 he was President of the 
Udasi Maha Mandal—a society formed for 
the purpose of combating the Akali (Sikh) 
movement which led to the passing of the 
Sikh Gurdwaras Act. - Admittedly three, 
or including the Dusehra four fairs are 
celebrated at the shrine—the Maghi fair, the 
Baisakhi fair and a fair Held on the 13th of 
Poh. The first three are frequented by 
Hindus as well as by Sikhs and are not 
peculiar to Sikh institutions. It is contend- 
ed by the appellants that the fair on the 
13th Poh was in commemoration of the 
martyrdom of the sons of Guru Gobind 
Singh at Sirhind on that day. But this 
contention’ -is negatived by the evidence of 
the objectors’ own witnesses Jawand Singh, 
(O. W. No. 4), Mota Singh, (O. W. No. 5) a 
Sikh, and Santa Singh, (O. W. No. 23), an- 
other Sikh, who declared that it was in 
memory of Bhuman Shah, who was born on 
that dey, These witnesses were among the 
first 50 witnesses examined by the objector. 
After their evidence had been recorded the 
Tribunal on August 24, 1931 allowed the 
objectors to withdraw 20° witnesses who 
were present and gave them a long ad- 
journment for calling further evidence. 
The witnesses then summoned were examin- 
ed in January 1932. It wasnot until after 
that time that the objectors put forward the 
proposition that the fair of 13th Poh was 
in celebration of the martyradom of the 
sons of Guru Gobind Singh. It is obvious 
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that the earlier witnesses are the more 
reliable. i 

That there was no publie Sikh worship 
in the Dera in Bhai Darshan's time may 
fairly be presumed from the omission of 
any reference tosuch worship in the insti- 
tution in Bhai Darshan’s description of the 


‘Dera in 1853. We know from the large 


number of cases of this kind which have 
come before us that the Mahants of similar 
institutions, when examined by Settlement 
Officers at the first settlement of the Punjab 
Districts, were very careful to enlist official 
and popular sympathy by declaring that 
they regularly read the Granth Sahib and 
had there been any kind of Sikh ritual 
performed in this Dera, Bhai Darshan would . 
most certainly have emphasized the fact. 
As regards the statements of Bhai Harbha- 
jan Singh made for the purpose of the 
litigation in 1927 and the plan then produc- 
ed (0.1), the circumstances in which these 
were made:‘have to be considered in estimat- 
ing their present evidential value. The 
Mahant was being attacked by his oppo- 
nents. It is significant that the letter in 
their plaint (vide O. 2) made no reference to 
Sikh observances but complained that the 
Mahant had not served the Sadhs and the 
public strictly according to the old practice 
of the Akhara, or maintained the Langar, 
or kept the Dera in a flourishing condi- 
tion, and that he had. stopped lighting 
lamps on Samadhs and visiting his dis- 
ciples. It appears that the Mahant have 
given a written guarantee to the Bedis 
that he would behave well and serve the 
Dera. In his pleas (wide O. 3) the 
Mahant denied the allegations against 
him referring to his good relations with 
the congregation (Bhek) and his disciples, 
and his proper maintenance by the Mandir. 
' There was no suggestion by the plaintiffs 
that Sikh -observances were customary or 
had been neglected. In his written evi- 
dence (vide Exs. O. 6, and O. 7), the 
Mahant went out of his way to state that 
Shabad Kirtan was regularly performed in 
bis Dera, that Rababis (minstrels) were 
always present, that he attended Kirtan and 
Bhajan meetings, that he read the Granth 
Sahib daily when he visited the Samadhs 
(which according tothe plan, were on-looked 
by a verandah in which the Granth Sahib 
was opened) and that when he failed to 
do this, he fined himself and spent the 
fines on the distribution of karah parshad. 
These admissions were doubtless prompted 
by a desire to propitiate the Bedis. They 


qmay be evidence that public Sikh worship 
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was in this Mahant’s time carried on at the 
Samadhs but they do not show that the 
shrine was predominantly used by Sikhs 
for public worship. The Udasis have 
always revered the Granth Sahib which 


they used to keep and read among their. 


Hindu scriptures. A review of the evidence 
[ have described does not lead to the 
conclusion that before the end of the 
nineteenth century public worship in tbis 
Dera, which was a typical Udasi institution, 
jn which the principal object of veneration 
was the Samadhof Bhuman Shah (decorated, 
I may mention, with a picture showing 
the Mahant or a Sadh smoking a Hukka) 
and of his successors was by  sikhs. 
Until 190! the Kambohs were not regarded 
as Sikhs. In 1883 the Kambohs of the 
Montgomery District were described in the 
Giseiae of that year as ‘almost without 
exception Hindus’. This was perhaps because 
Sikhs were commonly regarded as a sect 
of Hindus; but that the Kambohs of that 


time were Sikhs asdefined in the Sikh 
Gurdwaras Act (cl. 9, s. 2) there is no 
reason whatever to assume. They were 


not known tobe Sikhs but were known 
to be Hindus. At the Census of 1881 the 
number of Kambobs, male and female,in 
the whole of tte Montgomery District was 
returned as 217. At that time some dis- 
tinction had been made between Sikhs and 
Hindus. At the Census of 1901 the 
number was 201. It is obvious, therefore, 
that the fact that the worship at the Dera 
was predominantly by Kambohs at that 
time does not help the appellants. It is 
true that at the Census of 1921 the 
Kambohs in the Dipalpur Tahsil who were 


feturned as Sikhs outnumberéd those who: 


were returned as Hindus (17,217 as compared 
with 11,420), butthis fact will not prove 
that the worshippers in this Dera were 
then predominantly Sikhs. l 

To discredit the evidence of thè wit- 
nesses produced by the petitioner on this 
point the appellants proposed after the 
adjournment, to which I have already 
referred, to place où record the register of 
Sikh electorsin the Montgomery District 
prepared under the provisions of the Sikh 
Gurdwaras Act for the purpose of electing 
members of the Committee of Management 
of the Gurdwaras of the District and the 
Board of Control (Ob. VIII of the Act). 
The appellants’ intention was to show that 
many of the Kambhos who had given 
évidence that they were not Sikhs and that 
the worship in the sikh 
bad been- placed on the register as Sikhs 
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entitled to vote. The learned President of 
the Tribunal and Rai Sahib Dwarka Par- 
shad declined to admit this register as evi- 
dence, holding that it was not provedethat 
any enquiry had been made from each of 
the persons placed on it, and that the regis- 
ter could at best be only secondary evidence 
‘in the absence of a declaration made by the 
voter himself before the Tribunal in accord- 
ance with s. 2 (9) of the Act. Sardar Kharak 
Singh was in favour of admitting the 
document. The orders’ of the Tribunal 
are at pp. 29 and 30 of Part 2 of the 
printed record. 


Strong exception has been taken before 
us to the order of the majority of the 
Tribunal, the contentions being that the 
register would have been good evidence to 
contradict the witnesses who had been 
placed on the roll, but had denied in 
giving evidence that they were Sikhs, 
and that the fact that they were on 
the register would make it probable that 
tbey were Sikhs, the rules providing that 
any person who is on the electoral roll 
of persons entitled to vote for the election 
of a member to represent a Sikh con- 
stituency of the. Provincial Legislative 
Council is entitled to vote atthe election 
of the Gurdwara Committee, and the 
qualification for voting as a Sikh at the 
Council election being the same as that 
required for voting at the Gurdwara 
Committee election. Before the register 
was produced, five witnesses, Nos. 14, 17, 
18, 19 and 21, had been examined by 
the petitioner-respondent’ about their in- 
clusion in the electoral roll. The first 
had stated that he did not remember the 
preparation of any roll of electors under 
the Act, Dhunna Ram, P. W. No. 17, a 
Kamboh, declared he did not know whether 
he was on the roll or not, and that he did 
not get himself enrolled. Jaimal Singh, 
P. W. No. 18, an Arora, also professed igno- 
rance of the preparation of a roll of Sikh 
voters. Another witness, P; W. No. 2l, a 
Sikh (who had not been regularly baptized) 
admitted that he was onthe electoral roll 
for thé Council and was a Sikh. He gave 
evidence that the Kamboh worshippers 
at the Dera were Sikhs. He is not, how- 
ever, a resident of Bhuman Shah. The. 
Patwari who prepared the register was 
not summoned. Had’ any evidence been 
produced to prove how the register was 
prepared or that only persons defined as 
Sikhs by the Act had been placed on the 
register of voters, either for thé Legisla- 
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tive Council or for the purpose of the Sikh 

Gurdwaras Act, the register would, I 
think, have been relevant and possibly of 
‘Some Use to the appellants. As it is, how- 
ever, the mere putting of the register on 
the record would not prove that the Dera 
was used predominantly by Sikhs for 
public worship. Admittedly the Kamboh 
Sikhs are largely Sahjdhari and not ortho- 
' dox Sikhs and we do not know whether 
all those who were enrolled in the register 
would have asserted that they were Sikbs 
according to the definition in the Sikh 
Gurdwaras Act, had their qualifications 
been questioned. 

The oral evidence is, as remarked by 
the members of the Tribunal mostly of a 
partisan nature. Many witnesses on both 
sides have made untrue statements in 
exaggerating their case—those of the peti- 
tioners asserting that the Granth Sahib is 
not read in the Dera, and several of those 
called by the appellants denying that the 
Samadh is worshipped—and so forth. 
Having considered -this oral evidence with 
due regard to the established and admitted 
circumstances, I attach greater weight to 
that put forward by the petitioner. By 
August 2], 1931, forty-one witnesses had 
been examined by the- objectors, none of 
whom were Kambohs. On August 22, three 
Kamboh witnesses were called from 
Amritsar (O, Ws. Nos. 48, 49 and 50). The 
first is a journalist’ who was approached 
by one of the appellants (who also pro- 
cured the others) two days before he gave 
evidence. He had attacked the Bhuman 
Shah Mahant’ some years ago in his 
paper. He is president of a society call- 
ing itself the Kamboh Maha Sabha whose 
object is social reform. He had once 
spent a night in the Dera in 1920. The 
Second is tne general secretary of this 
society and is a parcel clerk at Amritsar 
Railway Station. He visited Bhuman 
Shah once in 1924. The third is a shop- 
keepér and treasurer of the society. After 
‘this evidence had been recorded, there was 
the long adjournment until January, 1932, 
and then more witnesses were cailed from 
Patiala, Gurdaspur, Khem Karan, Lahore 
and some’ chaks in Montgomery District. 
Several admitted that reverence was paid 
by the worshippers to the Samadh of 
Bhuman Snah. Two of these had previ- 
‘ously been residents of Bhuman Shah. 
The petitioner examined thirty Kambhos 
‘including’ twenty three Zamindars of 
‘Montgomery District, most’ of whom live 
close to Bhuman Shah, and ten regularly 
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baptized Sikhs. Several are pərsons of 
respectable standing. Here I may men- 
tion that the Dera isnot the only place of 
worship in the village. There is a Sikh 
Gurdwara for baptized Sikhs at a short 
distance from it (P. W. No. 5). 

Assuming, however, that during recent 
times the Dera has been used for public 
worship by Sikhs and predominantly by 
Kambhos who were or are Sikhs (in spite 
of the fact that the last two Mahants 
were prominent antagonists of the Akali 
movement), there is no justification what- 
ever for holding that this use was owing 
to any tradition connecting the shrine 
with the tenth or any other Sikh Guru. 
It is not the appellants case that there 
has ever been any change or innovation 
in the form of public worship at the 
shrine or that the Kamboh worshippers 
suddenly began to frequent the Dera 
because they had come to know the tradi- 
tion. The only evidence relied upon 


‘before us in support of the contention that 


it was owing tothe alleged tradition that 
Sikhs have been prédominant worshippers 
is a statement of the witness Bhawania 
Ram, O. W. No. 61, a Kamboh of a village 
close to Bhuman Shah; that his commu- 


‘nity pays a contribution (kar) to the Dera 
-at every harvest because Guru 


Gobind 
Singh ordered Baba Bhuman Shah’ to 
‘carry on a Langar there, and a statement 
of‘ Partap Singh, an Arora, O.-W. No, 17, 
that Mahant Harbhajan Das once asked him 
for help “because the Gurdawara was his 
(Partap Singh's Gurus Balhshish)." The 
contribution, referred to as ‘kar’ is men- 
tioned in the Gazetteer of the Montgomery 


-District published in 1898 (page 89) where 


reference is made to the Dera as follows:— 

“Udasi Faqirs own several fine villages in the 
west of the Dipalpur Tahsil, Among them is 
Bhuman Shah at which there is a shrine of that 
There is a Langar... ... . 
This is supported partly by the proceeds of the 


‘Jagir enjoyed by the incumbent of the shrine and 


partly by the contributions of the Kambhos who 
louk‘upon Bhuman Shah as their patron saint. 
.. . . He’ was a Kamboh who entered the 
Udasi Order.” a 

` A similar description of the Dera is given 
in-the previous Gazetteer of 1884 (page 69). 


_No connection between the contribution 
-and any Sikh tradition is suggested and 


the’ baid” statements of the witnessés, 
O. W.. No. 17 and O. W. No. 61, are 
certainly not sufficient -to prove that Sikh 
públic worship; if any, did take place in 
tne’ shrine, was owing to a belief in the 
story of the meeting between Guru Gobind 
Singh and Bhuman Shah, On the other hand 
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having regard to the reliable documentary 
evidence adduced, it cannot be doubted for 
a moment that the Kambhos frequent the 
shrine and worship in it because it is as- 
sociated with the memory of their 
patron saint. 


Clause (i77).— It is proved that the shrine 
was not established for use by Sikhs for 
public worship and this clause therefore 
has no applicability. 

Clause (iv).—There is no evidence that 
this Dera was established in memory of a 
Sikh martyr, saint or historical person. It 
was established by Bhuman Shah, an Udasi, 
as a Langar, and endowed for use as such 
by the Muhammadan ruler at the time. I 
would dismiss the appeal with costs. 

Bhide, J.—I agree. 


N. Appeal dismissed. 
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NARAYANSAO—DeEvenvant—AppELLANt 
-~ versus 
Mussammat CHATTIBAI AND OTHERS— 
PLAINTIFFS—REsPoNDENTS 

Mortgage—Splitting up—Plaintiff and defendant, 
each contributing half share of mortgage amount 
and thus becoming joint mortgagees—Defendant pur- 
chasing half share of property but undertaking 
responsibility for entire debt—Plaintiff attesting 
sale—Third person purchasing remaining portion— 
Failure of defendant to pay his share of money— 
Suit by plaintiff for recovery, claiming relief 
against entire mortgaged property—Integrity of 
mortgage, held broken up and plaintiff entitled for 
relief only against half share of property. 

The plaintiff and the defendant each contributed 
-half share towards the consideration of the mort- 
gage and thus became joint mortgagees. Subse- 
quently the defendant purchased a portion of the 
mortgaged property and undertook the responsibility 
for the entire debt. The plaintiff attested the sale. 
The remaining portion of the property was purchas- 
ed by.athird person, On failure of the defendant 
to pay the share of his mortgage money to the 
plaintiff, he instituted a suit for its recovery and 
claimed relief against the whole property: 

Held, that the plaintiff himself was one of the 
attesting witnesses to thé sale-deed, and, therefore, 
he was a consenting party to the arrangement 
between the defendant and the mortgagor. The 
fact that the plaintiff sued only for half the mort- 
gage money showed that the plaintiff had admitted 
that something, which had the effect of satisfying 
half the mortgage amount, had happened. Gonse- 
quently, he must be deemed to have admitted that 
the balance of the mortgage money had been satisfi- 
ed by the.acquisition of the proportionate share of 
the mortgaged property. Thus the integrity of the 
mortgage having been broken up, the plamtiff was 
entitled to a decree only against half the share of 
the mortgaged property, Mohan Lal v. Prasadi Lal 


NARAYANSAO t. OHAT#IBAr (NAG.) 


WLLO. 


(1), relied on. Sunitibala Debi v. Dhera Sundari, 
Debi (2) and Arunachalam Chetty v, Ramaswamy 
Ayyar 3), referred to. 


4. C. A. from the appellate decree of the 
Court of the District Judge, Nagpar, duted 
July 20, 1933 in C. A. No. LL of 1933 modify- 
ing the decree of the Court of the Addi- 
tional Sub-Judge, Second Class, Gondia, 
a December 21, 1932, in O. S8. No 24 of 
1932. 


Sir M. V. Joshi with him Messrs. Æ. M. 
Joshi and P. V. Dixit, for the Appellant. _ 

Messrs. D. B. Najbille, W. D. Khandekar 
and W R. Puranik, for the Respondents. 

Judgment.—The suit out of which this 
appeal arises purports to be based on a 
sale-deed dated September 28, 1929, and cn 
a mortgage-deed dated June 16, 1927, and 
the facts are somewhat peculiar. The plaint- 
iff, Firm of Sheodayal whose legal represen- 
tative is now respondent, and ‘defendant 
No. 1, Narayansao, whois the present appel- 
lant, were joint mortgagees of the mortgage 
of the above dale, and contributed each a 
half of the consideration of Rs;1,500. The 


-property mortgaged consisted of a share 


in malik makbuza land in the villages of 
Chikhali and Tirora, and certain absolute 
occupancy fields in Sonegaon. On Septem- 
ber 28, 1929, the malik makbuza fields were 
purchased by defendant No. 1 from the 
mortgagor, and the former undertook to 
pay off the total amount then due, Rs. 1,800, 
of which half naturally would be due to 
the plaintiff and the other half to himself. 
He alleged having made a tender of Rs. 900 
to plaintiff and refusal on plaintiff's behalf, 
but the findings are that no valid tender 
was ever made. The remainder of the 
property was bought by defendant No. 2 on 
December 1, 1930. Plaintiff in his present 
suit claimed half of the total amount due 
on the morigage up to-date, and has not 
impleaded the original mortgagor in his 
suit. The first Court awarded plaintiff a 
sum of Rs. 1,237-80 including interest at 
the original rate of 1 per cent. per mensem 
only. It was stipulated that defendants’ 
liability would be limited to the mortgaged 
properties in their hands, and that the 
property with defendant No. 1 should be 
sold first and then that with defendant No. 2, 
The appeal lodged by defendant No. 1 fail- 
ed, but as the result of cross-objection 2 
per cent. per mensem was allowed till date 
of exigibility, and then simp’e interest at 
l per cen‘. per mensem on the entire 
amount until the date fixed for redemption 
' In the present appeal the first groun¢ 
about tender is rightly not pressed, and the 
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argument is confined to a plea that the 
integrity of the mortgage has been broken, 
and that the respondent.No. 1 is entitled 
to bring to sale only half the mortgaged 
property purchased by the appellant. An- 
other ground is also pressed that interest 
should not have been allowed after Septem- 
ber 28, 1929. 

In view of the finding of the lower Oourts 
(which must be accepted) to the effect that 
no valid tender was made by defendant 
No. 1 to the plaintiff, it follows that defen- 
dant No. 1 cannot now take advantage of 
the special term in that agreement allow- 
ing accounts to be squared then on pay- 
ment of Rs. 1,800. He let the time for this 
elapse so that the amount due increased 
beyond that sum. The question, however, 
still remains whether this conduct of the 
parties did not amount to a splitting up 
of the integrity of the mortgage. The 
Plaintiff himself was one of the attesting 
Witnesses to this sale-deed, and there is 
no doubt that he and the mortgagor were 
consenting parties to the arrangement. It 
is admitted before me that s. 60 of the 
Transfer of Property Act does not apply, 
as in the present case it is only one of the 
two mortgagees who has acquired part of 
the mortgagor's property, whereas the sec- 
tion requires that where there are more 
mortgagees then one, all such mortgagees 
should have acquired in whole or in part the 
share of a mortgagor; but reliance is placed 
on s. 67 (d) of the Transfer of Property 
Act and also onthe case of Mohan Lal v. 
Prasadi Lal (1). 

Reference has also been made to Suniti- 
bala Debi v. Dhara Sundar. Debi (2). In 
this last case it was held that -where the 
property is mortgaged to two persons as 
tenants-in-common, and one mortgagee 
desires to realise his dues, he ought on 
failing to obtain the consent of the co- 
mortgagee, to sue for a mortgage decree 
in respect of the whole sum secured joining 
his co-mortgagee as a defendant. This 
course might have been followed in the 
present case, but I am not now asked to hold 
in appeal that the suit as brought is in- 
competent. ‘The only question contended 
is whether the decree should be against all 
the property or against half the property. 
The circumstances of the present case are 
peculiar in that the mortgagor was no longer 
interested in the equity ot redemption, and 

(1) 45 A 46; 74 Ind, Cas 999; A I R 1924 All LL. 

(2) A I R 1919 P O 24; 53 Ind. Oas. 131; 46 I A 272; 
37M LJ 483,17 A L J 997; (1919) M W N 821; 22 
Bom, L Ri; 2: O W N 297; 11 L W 227; 47 O 173; 2 
UPLR@O) 2@, 0). 
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consequently was not a necessary party 
under O- XXXIV,r. 1, Civil trocedure Code. 
Now s. 67 (d) of the Transfer of Property 
Act implies that where the mortgagees 
have with the consent of the mortgagor 
severed their interest under the mortgage 
then a person interested in part only of 
the mortgage money may institute a suit 
relating only to a corresponding part of 
the mortgaged property. It does not say 
that he can institute a suit relating to the 
whole of the mortgaged property for recovery 
of the part in which he is interested. As I 
have said the consent of the mortgagor is 
to be implied here, and in any case his 
consent is jmmaterial as he has no interest 
left. The learned District Judge says that 
the facts in Mohan Lal v. Prasadi Lal (1) 
are different and do not apply to the present 
case where defendant No. | had undertaken 
the responsibility for the entire debt. 

As half the debt was due to himself, the 
responsibility he undertook was in fact only 
for the other half so that this ground of 
distinction appears to be illusory. I find 
that Mohan Lal v. Prasadi Lal (1) is very 
much in point, and I respectfully agree 
with the reasoning therein. In that case, 
as here, the plaintiff in suing for only half 
the mortgage money has practically admits 
ted that something has happened which has 
had the effect of satisfying half the mort» 
gage amount. The plaintiff nust be deem- 
ed to have admitted that the balance of 
the mortgage money has been satistied by 
the acquisition of a proportionate share of 
tne mortgaged property. I find that the 
above case has been distinguished in 
Arunachalam Chetty v. Ramasamy Ayyar 
(3) on the ground that it was nota case of 
joint morigagees. With due deference I 
think that in so saying the learned Judges 
in the Madras case were uncer a misap- 
prehension. In the Allahabad case the 
mortgage was in favour of three persons 
including plaintiff No. 1 and Monanial, de- 
fendant No. 4. Mohan Lal subsequently 
purchased the entire equity of redemption 
in execution of a simple money decree. 

I, therefore, accept the appellant's con- 
tention that it would be inequitabie in the 
circumstances to throw the burden of nalf 
the mortgage money on the whole of the 
mortgaged property. The integrity of the 
morigage soould be held to have besn 
broken, and the appeal will be allowed to 
the extent to waich it hus now been pressed, 
that is, the decree vf tae lower Court will 

(3) AI R 1928 Mad. 933 at p. 934; 112 Ind. Cas, 
501; (1928) M W N 518; 30 L W 723. 
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be modified by inserting the words ‘half 
share in’ before the words ‘the morigaged 
properties’ in para. 1 of the decree, and 
making or ‘the mortgaged property’ similar 
insertions before the words ‘the mortgaged 
property’ and ‘those with defendant No 2’ 
in‘para. 2 of the decree. 

Costs cf this appeal and costs of the 
appeal in the lower Appellate Court must 
be paid by respondents Nos. 1 and 2. The 
time for payment is extended until July 18, 
1937. Costs in‘the trial Court as ordered by 
that Court. 

A cross-objection about interest has been 
taken totke effect that the lower Appellate 
Court was wrong in holding that it’ was 
penal, and in any case should have either 
awarded compound interest at the original 
rate (1 per cent. per mensem)’ or simple 
interest at the enhanced rate (2 per cent. 
per mensen) on the lines indicated in 
Rajeshwar v. Rukma (4). On the other 
hand, appellant has objected to the allowing 
of interest after the date of the purchase 
(September 28, 1929). Lam unable to see 
any: force in this plea of the appellant: as 
no. payment was made there’ is: no’ reason ` 
why interest should stop.’ The finding that 
the condition was penal is also correct’ and 
must stand. When interest is found to be 
penal, all that a'party is entitled to‘is rea- 
sonable compensation” not exceeding thë 
penalty stipulated for: {s. 74 of the Indian 
Contract Act); that is, the matter is left to 
the discretion'ot the Courts. Without going 
into the question of retrospective effect 
of the Usurious Loans Act: it‘may~-certainly 
be said to be customary’ to’ hold’ nowadays 
that rates:of interest: should be lower: Ido 
not find thar there is anything’ illegal in 
the rates awarded ealling for interference. 
I, therefore, dismiss the cross-objection ‘with 
costs. 

D. ` Decree modified. 


-(4) 29 N L R 142 at p. 144; 142 Ind. Oas. 603; A I R 
1933 Nag. 104; Ind. Rul. (1938) Nag. 127. 
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pending appeal—Appeal dismissed — Application to 
execute final decree within three years of dismissal 
of appeal but more than three yearsof final decree— 
Whether in time. 

The expression “where there has baen an appeal” 
in Art. 182 (2, Limitdtion Act, means au appeal in} 
the suit which is likely to affect the decree: sought to} 
be executed, 

Where, therefore, pending an appeal against the 
preliminary decree in a mortgage suit, a final decree 
is passed, and the appeal is ultimately dismissed and 
the preliminary decree is confirmed, an application 
to execute tne final’ decree made within three years 
of the dismissal of the appeal against the preliminary 
decree, is in time even though filed more than three 
years after the passing of the final decree. It is not 
necessary to file a fresh application for final decree 
or for amendment of the original decree-after dismissal , 
of the appeal. Ahammad Kutty, v.. Kottekkat Kuttu 
(2), dissented from. Somar Singh v. Deo Nandan | 
Prasad Singh (1), followed. 

{ Oase-law discused.]} 

Q. M.S. A.’ against the-order of’ the-Court 
of the Subordinate Judge of South Malabar 
at Calicut, dated February t9, 1933, and 
made in A.S. No. 20) of 1931 preferr- 
ed against that of thé Court’ of the 
District Munsif of Parpanangadi, dated 
August 11, 1931, and made in E. Pi No. 
442 of 1930 in O. S: No. 273-of 1924 (A. 8. | 
No: 656 of 1925, District Court, A‘ S7 No. 
206 of 1926, Sub:Court). . 

Mr, K.P. Krishna Menon, for the: Appel- 
lants. - 

Mr, K. Kutttkrishna Menon, for the Reb- 
pondent. i est 

Judgment:—The' main’ question argued 
in this appeal. is whether an application 
to execute the final: decree ina suit’on’a 
mortgage is barred’ by limitation: The res 
levant dates necessary for its disposal’ are 
as follows:— 





Preliminary decree ... 2ist J uly, 1925... 
Final decree © = a 9ih November, 1925 
Decree of the Appel- 


late Court confirming - 

the preliminary a 

decree ~.  . «n 16th March, 1927 
Application’ for execu- _ — ues 

tion ... loth March, 1930 


The learned District Munsif held follows 
ing the decision in Somar Singh v. Deo- 
nandan Prasad Singh (1), that the applica- 
tion was not barred by limitation., but the 
iéarned Subordinate Judge following the 
decision of Madhavan Nair, J. in Ahammad 
Kutty v. Kottekat Kuttu (2), held that. it 
was barred. The Article of the Limitation 


(1) 6 Pat. (80; 102 Ind, Cas. 811; A I R 1927 Pat. 215; 
8 P L T 379, z 


(2) 56 M 458; 148 Ind, Cas.- 58; (1933). MW N° 23; 
a ri 1:0;64M LJ 251; A] R1933 Mad, 315; 6'R 
436, ; 


-~ 


| 
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Act applicable tothe case is Art. 182 (2). 
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or the execution | “Threeyears” | “(Where there has 
of the decree of a l been an appeal) 
‘Civél Gourt.” the date .of the 

i final decree of the 
Appellate’ Court,” 


The view of Medhavan Nair, J, is that 
the appeal in column 3.must be from the 
decree or order sought to be executed, 
that the appeal from the preliminary decree 
could not be held to.be an appeal from 
the final decree sought to be executed and 
when there isno appeal against the final 
decree, limitation would run from the date 
of the said decree. The view of the learn- 
ed Judges of the Patna -High Court in 
Somar Singh yv. ,.Deonandan Prasad Singh 
(1), which-was dissented from by Madhawan 
Nair, J. -is.thus expressed by Kulwant 
Sahay, J. at p. 785* : 

“Thére is nothing here to show that the appeal 
must be against the decree sought to,be executed. 
In -my opinion the -intention of’ the Legislature in 
making -the provision was that if an appeal in any 
way imperils the decree sought to be executed _ then 
the date of final disposal of the appeal should. be the 
date froni which the period of limitation ‘ought to be 
computed.” z R mre: o . : , wth a à 

[bis view was -taken in. two early cases 
decided with reference to Art. “179 cl. (2) 
of Act XV of 31877 which corresponds to 
Art. 182 (2) of the. present Limitation Act 
and ,the language of both the Articles is 
word ;for ‘word the same. In Narsingh 
Sewak Singh Ve Madho Das (3), Oldfield and 
Brodbust, JJ..observed: 

“The Article makes the limitation run, where 
there has been an Appeal. ‘from’ the date of the 
final decre or order of the Appellate Court,” and we 
think “the appeal contemplated is an appeal in the 


suit, not necessarily an appeal from the ‘original 
decree in the suit.” 


In that case,......... a decree was passed 
on August 23, 1873, buta review of the 
judgment was admitted and a decree pass- 
ed on November 29, 1876, by which the 
original decree was altered. Then an 
appeal was preferred by the plaintiff from 
the.decree passed on review, and on a 
cross objection taken by the defendant, the 
decree made on review was set aside by 
the High Court on March 28, 1879. It 
was held that the time for execution of 
the original decree ran from March 28, 
1879, though .an appeal- therefrom was 
preferred. So far as I know this. decision 
has ‘never been doubted or dissented from 
but has .since been followed. In -Lutful 
Huq v. Sambhudin Pattak (4) the facts were 

(3)4,A..274.° 

(4),8 C248. 
*Pagecf6 Pata]. n E 
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as follows: An ex parte decree was passed 
on February 7, 1876; On November 15, 
1876; the defendant made .an ‘application 
to revive the suit; The application was 
rejected on November 15, 1370, and an 
appeal there from was dismissed .on Novem: 
ber 19, 1877. It was-held that the limita- 
tion -for the execution of the decree ran 
from: November 19, 1877, the date of the 
final order of the High Oourt. Morris, Ja, 
~The application to revive the suit really kept 
the decree open, and, that decree did not become 


final until the’ order of the Appellate Oourt was 


passed on December .19, 1877." 


‘L'am aware that the above decision was 
dissented from in Fakirchand Mandal -v. 
Dabia Charan Parni (5) and Profulla Kumar 
Basu v.Sorojbala „Basu (6). But I doubt 
the correctness of the said decisions-and 
other cases which have taken a similar view 
as in my opinion, the decisions in Narsingh 
Sewak Singh v. Madho Das (3) and,Lutful 
Huq v. Samhhudin Pattak (4), are consist- 
ent with the principle enunciated hy tbe 
Privy Gouncil in Nagendra Nath De v. 
Sureshchandra, De (7): 

“Tt ig at. least dn intelligible rule that, so long as 
there is any question sub judice between any of 
the’ parties, those‘affected shall not be compelled 
to pursue the so often thorny path of execution, 
which, if the final result is against them, mey lead to 
no ‘advantage. a i 

As already stated by me, the decision in 
Narsingh Sewak Singh v. Madho Das (3:; has 
sinċe been followed in Nagappa Bandappa 
v. Gurushantappa Santrappa (8) and the 
interpretation placed onthe Article by the 
formal decision that the appeal need not 
necessarily be from ‘the decree sought to 
be executed was accepted. (Vide Patkar, J. 
at p. 395* and Barlee J. at p. 399*). Madhavan 
Nair, J-ignores the principle laid down by 
the Privy Council referred to by me above 
when he says : l 

“I am not satisfied there ie much substance in 
the argument that the final decree is imperilled by 
the decree that may be passed by the Appellate 
Court on the appeal against the preliminary 
decree.” 

The view in Somar Singh V. Deonandan 
Prasad Singh (1), has since been confirmed 
by another Division Bench of the same High 


(5) 54 C1052; 104 Ind, Cas 466; A IR 1927 Cal. 


"6 35 O W N 155; 131 Ind, Cas. 283; AI R 1931 Cal 
333-59 OL J 594; Ind. Rul. (1931) Oal. 439. 
PD TLS Wio tog 
Ind. Rul (1932) PO 195; 3; (1932) 
A Ta Tees ? R 1065; S5CL J 528:33PL R 
621; 36 LW7;90 W N 681; (1932) M W N 817; 59I 
3: 63 M L J 329 (P 0). 
A BT B 388; 147 Ind. Cas. 1227; 35 Bom. L R 432; 
A T R 1933 Bom, 252-6 R.B 250. 
¥Pago of 57 B—[Ed.] 
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Court in Somarsingh v. Devandan Prasad 
(9) which refused leave to appeal to His 
Majesty in Council against the said decision; 
Somar Singh v. Deonandan Prasad Singh (1) 
Dawson Miller, O. J., made the following 
_ observations in the course of the judgment 
with which I agree, namely: 

“It ig further well established that the test in such 
cases is whether the decree of the Appellate Gourt 
imperils the validity of the decree it is sought to 
execute, There can beno doubt thatthe appeal to 
the High Court from the preliminary decree, had 
it been successful, would have had the effect of 
discharging the final decree passed by the trial 
Court as well as the preliminary decree. It seems 
to follow, therefore, as, a matter of course that the 
appeal in this case was not only an appeal from 
the preliminary decree but an appeal from all that 
naturally followed by.the passing of that decree, 
namely, the final decree for sale which after all is 
merely part of the machinery prescribed for carry- 
ing out the direction for sale contained in the 
preliminary decree. In these circumstances ib seems 
to me upon the decided cases and upon the estab- 
lished principles that there is no real substance in 
the objections taken by the appellant to the deci- 
sion of this Oourt.” 


‘I may also point out that Rankin, O. J. 
in Profulla Kumar Basu v. Sorojbala Basu 
(6),observed that he was not prepared to say 
that the case in Somar Singh v. Deonandan 
Prasad Singh (1) was wrongly decided. 
Even Madhavan Nair, J. says that the 
wording ofc]. 2 of Art. 182 as it stands 
supports the conclusion arrived at by the 
learned Judges of the Patna High Court 
but. the context according to him com- 
pelled him to take the view he did; 
I'am, therefore, of opinion that the expres- 
sion “where there has been an appeal” 
means an appeal in the suit which is 
likely to affect the decree sought to be exe- 
cuted. I, therefore, respectfully dissent 
from the decision of Madhavan Nair, J. 
in Ahmad Kutty v. Kottekkat Kuttu (2) 
and folowing the decision in Somar Singh 
v. Deonandan Prasad Singh (1) held 
that the application is not barred by limi- 
tation. 

Mr. Kuttikrishna Menon contends that 
the application for execution of the final 
decree in this case is not maintainable. 
His argument is that after the decree of 
the Appellate Court affirming the preli- 
minary decree, there must be a fresh final 
decree and the decree originally passed 
in. pursuance of the preliminary decree of 
the first Court is not capable of execution. 
This objection was not taken in the Courts 
below and must be deemed to have been 
abandoned. if the said objection has been 
taken, it would have been open to the 
learned : District Munsif to treat the 

(9) A I R 1928 Pat. 581; 110 Ind. Cas, 483, - 
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application for execution as an ap- 
plication for a final decree and pass 
a final decree if it was necessary. 


Vide Appa Rao v. Krishna Ayyangar (10) 
and Narasimha Rao v. Ganga Ram (11). 
Were it necessary to decide this question, 
I am of opinion that a fresh application for 
a final decree or amendment of the origi- 
nal decree is not necessary. In support of 
his contention Mr. Kutti Krishna Menon 
relied on the recent decision of Pandalai, J., 
in Ramaswami Ayyar v. Pakkiri Pathar (12) 
and the decisions of the Privy Council in 
Jawad Hussain v. Gendan Singh (18) and 
Fitzholmes v. Bank of Upper India, Ltd. (14) 
If the decisions are closely examined, they 
do not support his contention. But before 
doing so, let me refer to the relevant pro- 
visions of the Oivil Procedure Code inforce 
atthe material dates when the various dec- 
rees were passed in the case. Under 
QO. XXXIV,r. 4, in a suit for sale, the 
Court shall pass a preliminary decree. 
ordering an account of the amount due to 
the mortgagee for principal and interest 
and for his costs of the suit or declaring 


-the amount so due and directing that if 


the defendant pays into Court the amount 
sodue onadate within six months from 
the date of declaring the amount so due 
to be fixed by the Court, the plaintiff shall 
deliver up tothe defendant all title deeds 
relating to the property, and if so requir- 
ed, re-transfer the property and if such 
payment is not made,the mortgaged pro» 
perty be sold. Under r. 5 the Court is 
bound to pass a final decree either. at the 
instance of the mortgagor or atthe instance 
of the mortgagee when the mortgagor on 
or before the date fixed either pays the 
money into Court or commits default. In 
the case the mortgagor pays the money 
into Court the decree will be directing 
the mortgagee to deliver possession of the 
documents of title relating to the mort- 
gaged property, and if so required, re-trans- 
fer the mortgaged property to the mort- 
gagee or put the mortgagor in possession 
thereof. If default is committed in pay- 


(10) 25 M 537. 
GD) 4M LT 271. 
(12) 38 L W 916; 147 Ind. Cas. 1179; A IR 1984 
Mad, 65; (1933) M W N 1469; 66 MLJ 24; 6R 
4 
A 


M 

(13) 6 Pat. 24; 98 Ind Cas. 499; 24 ALJ 765; AIR 
1926 P C 93; (1926) MW N 591; 44 OL J 683; 30 WN 
691); 24 L W 394: 7 P L T 575; 51M LJ 781; 28 Bom. L 
R 1395; 53 I A 197 (P 0) 

(14) 8 Lah, 253; 100 Ind. Cas. 22; 25 A LJ 78; AIR 
1927 P O 25; (1927) M WN 87; 38M LT 48 40 W 
N 187; 28 P L R417; 52 M LJ 366; 25 L W 722; 45 
C L J 297;29 Bom, L R 782; 8P L (PO). . 
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ment, the Court is bound to pass a final 
fecree directing the mortgaged property 
or Sufficient portion thereof to be sold. 

decree so passed is valid and operative 
and remains in full force tillit is modified 
or reversed in appeal. Pendency of an 
appeal from the preliminary decree does 
not operate as a stay of further proceed- 
ings inthe suit or the passing of the final 
decree or the execution thereof unless 
there has been a stay by the Appellate 
Court. This is the view taken by a Bench 
of the Allahabad High Court in Khair-un- 
nissa. Bibi v. Oudh Commercial Bank, Ltd. 
(15) and ithas since been affirmed by a 
Full Bench of the Allahabad High Oourv 
in Satprakash y. Bahal Rui (16). In both 
the casesthe conclusion was reached after 
an elaborate examination of the provisions 
of the Codeand the relevant decision in- 
cluding those of the Privy Councll. The 
same view was taken bythe learned Judges 
of the Patna High Court in Ishwarit Prasad 
Singh v. Raghubans Lal (17). The’ preli- 
minary decree may be reversed in appeal 
in which case the final decree goes with 
it. Jt may be modified or confirmed.: In 
either case if the final decree - already 
obtained -has not been executed, the dec- 
ree-holder can have the decree amended 
by inserting the correct figure as modi- 
fied in appeal or by the addition of inter- 
est atthe contract rate up to the date of 
the appeal or the decree-holder can apply 
for afresh final decree. This is the course 
pointed out by Pandalai, J., in Subramania 
Ayyar v. Oomer Ootty Haji (18). If the 
decree is being executed, there is, in my 
opinion, nothingto preclude the execution 
application being amended as in the case 
of any.decree whichis being executed if 
modified in appeal. If it is a case of a 
Mere affirmance of the decree, it is open 
to the decree-holder to waive the benefit of 
the interest at thecontract rate upto the 
date of the appeal and he can, if he chooses 
have the original decree executed as it 
stands. There is nothing in law to prevent 
him from doing ‘so and it is hot possible 
to understand how a decree which was 
valid and operative ceasesto be so by the 
mere fact that the preliminary decree on 
which the final decree was passed was 


(15) 51 A 640; 119 Ind Cas 510; A I R 1929 All, 287; 
(1929) A L J 180; Ind. Rul. (1929) All. 1038. 

Ge) 53 A 283; 135 Ind. Cas. 550; (193!) AL J 508; 
A I R 193! All. 386; Ind. Rul. (1932) All. 86 (F B). 
(17) 13 Pat. 379; 149 Ind. Cas. 40; 15 P LT 205; AIR 


1934 Pat, 225; 6R P 554, 


(18) 38 L W 923; 148' Ind. Cas, 1149; (1933) M W N 


927; A IR 1933 Mad, 870; 6 R M 579. 
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confirmed in appeal. In Fitzholmes v. 
Bank of Upper India, Ltd. (14) the final 
decree in a suit on a mortgage passed 
during the pendency of an appeal from the 
preliminary decrea which was eventually 
affirmed by the Court of appeal was held 
to be valid and binding on the parties and 
capable of execution. It seems to me that 
this is the correct view to take under the 
law asit stands. There is nothing in the 
decisions of the Privy Council against this 
view. Bothin Jowad Hussain v- Gendan 
Singh (13) and Fitzholmes v. Bank of Upper 
India, Ltd. (14) there was no final decree 
passed during the pendency of the appsal 
against the preliminary decree. Mr. Kutti 

Krishna Menon, J., in Gajadhar Singh v. 
Kishan Jivan Lal (19) which were ap- 
proved by the Privy Council in Jowad 
Hussain v. Gendan Singh (13). The 
observations are to the effect that the rule 
“contemplates the passing of only one final 
decree in a suit for sale upon a mort- 
gage.” Both inJowad Hussain v. Gendan 
Singh (13) and Fitzholmes v. Bank of 
Upper India, Lid. (14) the question that 
was considered was one of limtation for 
an application for a final decree. Their 
Lordships observed that the limitation ran 
only from the date of the preliminary 
decree which was confirmed on appeal and 
which was the only decree in the cause 
of which the final decree could be passed. 
Their Lordships were not dealing with the 
question as to what should happen if a 
final decree as required by the Code was 
passed during the pendency ofthe appeal. 
In Gajadhar Singh v. Kishan Jivan Lal (19) 
also there was no final decree passed 
during the pendency of an appeal against 
the preliminary decree and the observations 
of Banerji, J., therein were explained by 
the Full Bench of the Allahabad High 
Courtin Satprakash v. Bahal Rai (16) at 
page °83* thus: 

“We are of opinion that the expression ‘it is 
impossible to hold that there can be more final 
deeress than one in a suit for sale upon a mort- 
gage, must mean that on the date when Gajadhar 
Singh presented his application praying for the 
final decree to be passed, there could not be 
more than one final decree, and as the preliminary 
decree of the trial Court was superseded by the 
decree passed in appeal, the trial Oourt could not 
possibly have made final the Original preliminary 
decree which has ceased to exist. 

' No authority has been cited before me 
to show that it is obligatory to apply for 
a fresh final decree. I am, therefore, of 

(19) 39 A 641; 42 Ind. Cas 93; 15A LJ 734; AIR 
1917 All. 163, 
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the opinion that it was competent to the 
plaintifis to execute the final decree ob- 
tained by them as it stood. 


Inthe result, I allow the appeal with 
costs. 


(Leave granted). 
AON, : Appeal allowed. 


eee 


PATNA HIGH COURT. 
Civil Appeak No. 133 of 1934 
August 17, 1937 
COURTNEY-TERBELL, O. J. AND 
MANOHAR LALL, J. 
BENGAL NORTH WESTERN RAILWAY 
Co., LTD.—DEFENDANT— APPELLANT 


l VETSUS 
MATUKDHARI SINGH AND oramrs— 


PLAINTIFES— RESPONDENTS. 

Tort—Negligence— Law of—Railway - Company— 
Level-crossing—Gate not closed in time before coming 
train—Elephant and mahut on it, crossing—Hlephant 
knocked down and killed—Liability for damages. 

The law of negligence is perfectly simple. Where 
there is a level-crossing and more particularly where 
there is a level-crossing in the neighbourhood of a 
place where a considerable population assembles from 
time to time, the duty to guard that level-crossing 
by means of gates and the duty of closing gates in 
sufficient time before the approach of a train is cast 
on the Railway Company, and ifthe Railway Com- 
pany leavethe gates open, it is an invitation on 
the part of the Railway Company for passengers and 
traffic to approach the line. In India where slow 
moving traffic such as bullock carts and elephants 
is common, the gates should be closed and kept 
closed fora sufficient interval of time before the 
approach ofa train and while the train isat a 
sufficient distance to prevent the possibility of any 
accident. It is hardly necessary to say that, not- 
withstanding the duty on the part of the Railway 
Company, it is the duty of passengers who use the 
level-crossing, to conduct themselves as reasonable 
beings -and if they are guilty, notwithstanding the 
fulfilment of the duty by the Railway Company, 
- of stupid and unreasonable conduct, the negligence 

of bringing about an accident is theirs and not of 
the Railway Company. To drive an elephant requires 
concentration on the behaviour of the animal and 
it takesall the driver's attention to see that the 
animal pursues the straight path in which he is 
guiding it and behaves reasonably towards wheel 
trafic and pedestrians, and seeing the level-cross- 
ing gate open, if is not at all an unreasonable act on 
the part of the mahut of the elephant to urge it 
forward on tothe line and cross it and he could 
hardly be expected either to depute some one else 
to come down to the line and watch in casea train 
was coming, nor would it be reasonable for him 
to dismount and ascertain the fact for himself, He 
is Justified in crossing the line having regard to 
the way being left open and where in such circum- 
stances the elephant is knocked down by the train 
and killed, the Railway Company is liable for 
damages. [p, 986, col. 2; p. 987, col. 1.) 


C. A. ircm the decision of the Sub 
Chapra, dated August 14, 1934, 

“Mr. S. N. Bose, for the Appellant. 

Mr. B. P. Sinha, for the Respondents. 
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Courtney-Terrell, ©. J.—This is an 
appeal from a decisicn of the Subordinate 
Judge of 2nd Court, Chapra, decreeing the 
suit of the plaintiffs against the B. Ne W. 
Ry. Co., Ltd. for damages in respect 
of their negligence in running into and 
killing the plaintiffs’ elephant. The 
elephant was admittedly killed by a train 
running into it on the line and the only 
question is whether the occurrence was due 
to negligence on the partof the Railway 
Company. | . 

Now the line upon which the accident 
occurred is a single line by which trains 
pass east and -west between Rajapatti 
on the east and Dighwa Dobauli Station 
on the west, and from east to west bet- 
ween those two places the line is not fen- 
ced and traverses some level-crossings, The 
place of occurrence is in thevicinity of a. 
level-crossing which traverses the line from 
south to north and immediately to the south 
ofthis level-crossing a mela is held twice 
in the week and large numbers of people 
attend this mela and pass from the mela 
to villages which lie to the north of the 
line, by way of the level-crossing. 

‘According to the story of the plaintiffs, 
the level-crossing is, it is true, provided 
with the usual gates but the gates are 
not supervised and it is admitted that 
there is no house by the level-crossing to 
accommodate any gatekeeper. The case of 
the defendant Company is that they had ° 
not appointed any permanent gate-keeper 
for that particular level-crossing but that 
they had temporarily appointed a person 
whcse normal employment was that of a 
keyman to take charge of the gates and that 
this direction had been given about a forte 
night before the incident in question. The 
story of the’ plaintiffs is that the elephant 
which had been taken to the mela to the . 
south of the line was being taken across 
the level crossing and in doing so it passed 
through the southern gate which had not 
been closed and on the train coming from 
the east along a stretch of line at least 
half of which is perfectly straight, the 
elephant took fright at the noise and bolted 
westwards along the line which runson a 
slight embankment. But the train could 
not be pulled up or was not pulled up in 
time and struck the elephant in the rear 
and-it fell down the embankment and 
there died. 

The negligence alleged istwo-fold. First 
of all, there is that which is involved in 
not having a gate-keeper in charge of the 
_level-crossing and in not closing the gates 
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' on the approach of a train. Furthermore, it 
was contended that the driver of the train 
was negligent in that he did not. pull up 
of seeing the elephant as he manifestly 
could have seen it for quite along stretch of 
the line to the east of the level-crossing. 
Now the accident occurred on Novem- 
ber J, 1932, and within a week or so of 
the accident, that is to say on the 10th 
the plaintiffs wrote a letter tothe Agent of 
the Company stating their complaint that 
the elephant was passing through the level- 
crossing which had remained unclosed ; 
that the passenger train reached the cross: 
ing without whistling and that it startled 
the elephant which moved towards the west, 
-and that the driver had not stopped as he 
should have done but it followed the ele- 
phant and collided with it. Paragraph 3 of 
the letter is quite specific and is as follows : 
“That atthe crossing there was no gate-keeper and 
my clients’ elephant has been killed owing to the 
wilful negligence of your Company’s engine driver 
as also owing to the unclosed state of the level-crogs- 
ing and absence of any gate-kéeper. The driver 


having full view of the elephant. did not stop the 
train or took any step to avert the accident.” 


The plaint filed on June 17, 1933, set forth 
substantially the same allegations and the 
defence filed on August 31, denies these 
allegations and sets up a story that the 
elephant did not pass over the level-cross- 
ing at all but it remained at a place a 
little over a hundred yards tothe west 
of the level crossing under acertain pipal 
tree and that there, not being properly 
attended to, it had been startled by the 
appreach of the train, climbed up the em- 
bankment and onto the line and there 
met its death through no negligence of the 
defendant Company; and the written state- 
ment further denied that the death of the 
elephant was due to any rash, negligent or 
tortious act of the engine-driver and also 
‘denied that the level-crossing gate was 
open or that the gateman was absent. 


The plaintiffs, with a view to test the al- 
legation of the defendant Company that 
there was in facta gateman on duty on 


this particular occasion, asked them to pro- 


duce certain documents in their possession or 
power. The reply by the defendant Com- 
pany was. that they declined to produce 
the documents called for because’ they 
would not disclose the matier of the pay 
of the gateman or his presence, the gate- 
man having been only appointed tem- 
porarily. some fourteen days before, and se- 
condly that the erection of the hut, mean- 
ing the gate lodge took place long after 
the accident, hence no'bill could -beproduced 
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and that the fencing was erected by the 
servants of the Railway and hence there was 
no bill. 

It is very clear that the sèriousness of | 
the plaintiffs’ allegation that the denfendant 
Company were negligent in not providing 
a gateman was thoroughly understood by 
the Company. Their explanation in Court 
was that a person whose normal duty wag 
that ofa keyman had been put on duty 
to look after the gate under verbal orders 
a fortnight before, but the person 
alleged to have given the verbal orders wag 
not called and the utmost that the defen- 
dant Company could do to endeavour 
to establish their defence on thig 
point of the case was to.call an in- 
dividual named Ambica Ojha who was the 
last witness called by them. He stated in 
his evidence that he wasthe gateman at 
the level-crossing ontheday of the acci- 
dent: that he was a keyman and had 
been deputed as watchman and he purpor- 
ted to describe the occurrence according 
to the story of the defendant Company 
that the elephant was left under the pipal 
tree and that when the engine arrived at 
the level-crossing, the driver whistled and 
that the elephant was startled and had cross- 
ed the line, and he further stated that he 
had locked up the gates and stood there 
before the arrival of the train. To my 
mind, it.is manifest that this story of the 
elephant standing under the pipal tree hag 
been invented for the purpose of getting 
over the story of the animal having ap- 
proached the railway line through the level- 
crossing. It was manifest that if the ele- 
phant had approached the railway line 
by means of the level-crossing and had been 
killed by the passing train, the story of 
the shutting of the gates for scme 
considerable period as wouldbe neceg- 
sary before the arrival of the train at the 
level-crossing must be untrue ; and it wag 
for that reason that this story of the pipal 
tree was invented. 

The story of the elephant being under the 
pipal tree and having approached the line 
from that place atleast a hundred yards 
away from the level-crossing, is untrue 
is shown by the evidence of a witness who 
attempted to support the tale. I forgot to 
say that one of the undisputed facts jig 
that at the time of the collision between 
the train and the animal, a mahut was per- 
ched on the back of the elephant. If the 
defendant Company's story were true, the 
mahut. must have been present under the 


_pipaltree; but, Ambika Ojha the person 
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who is supposed to have been the gate 
keeper, says that when under the pipal tree 
neither the mahut nor the malik was near 
‘the elephant’; it was standing alone under 
the pipal tree and it was not tied down. 
The improbability of an elephant being 
left in such a position unfastened 1s mani- 
fest. The fact is that the unfortunate 
mahut, who was injured while actually 
riding on the elephant, is not accounted 
for, and I have ~not the slightest hesita- 
tion in saying that the story of Ambika 
Ojha i6 absolutely false and that the 
elephant approached the line by means 
of the level crossing. | 
Now the case was conducted on both 
sides with the utmost extraordinary in- 
competence in that in a case like this 
the evidence of the witnesses could have 
been tested by simple cross-examination, 
notably of the individual witnesses who 
claimed to have witnessed the accident; but 
no real cross-examination took place on 
behalf of either side and the evidence of 
these witnesses can only be tested by 
what they stated in examination-in-chief 
without reference to any irrelevant evidence 
which they gave in answer to questions 
put in eross-examination. The person who 
was in charge of the elephant states that 
the animal had been in the fair, that he 
had directed the mahut to take it by means 
of the level-crossing on to the other side of 
the line. Two mahuts support him in this 
statement, one was on foot and the other 
was riding on the elephant at the time. 
- The witnesses for the plaintiffs were evi- 
dently under the impression that the case 
they had to make out on behalf of the 
plaintiffs was the negligence of the engine- 
driver and, therefore, every one of them 
concentrated his attention on the alleged 
callous behaviour of the engine-driver who 
drove the engine on to an innocent elephant 
that was standing on the line and that he 
made no attempt to slow down the speed; 
and according to one of the witnesses for 
the plaintiffs the engine-driver actually 
accelerated the speed of his engine so that 
the elephant was run over and kiiled in a 
callous manner. That the engine-driver 
did all that lay in his power to avoid the 
accident is clear. He caught sight of the 
elephant very shortly before he arrived at 
the level-crossing which corroborates that 
part of the story given by the plaintiffs’ 
witnesses that the gates were not closed— 
for. at' least half a mile eastward of the 
line the level crossing would be in full 
view along a perfectly straight strip of road, 
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and the fact that the driver did not seé the 
elephant until. shortly before the accident 
indicates to me that it came onto the line 
through the level-crossing. Had the gates 
been closed as they should have been, when 
the train was half a mile or a quarter of a 
mile away from the station, the accident 
could never have occurred. 


Now the law of negligence is perfectly 
simple. Where there is a level-crossing 
and more particularly where there is a 
level-crossing in the neighbourhood of a 
place wkere. a considerable population as- 
sembles from time to time, the duty to 
guard that level-crossing by means of gates 
and the duty of closing gates in sufficient 
time before the approach of a train is cast 
on the Railway Company, and if the Rail- 
way Company leave the gates open, it is 
an invitation on the part of the Railway 
Company for passengers and traffic to’ ap- 
procah the line. In this country where slow 
moving traffic such as bullock carts and 
elephanis is common, the gates should be 
elused and kept closed for a sufficient inter- 
val of time before the approach of a train 
and while the train is at a sufficient dis- 
tance to prevent tte possibility of any 
accident. It is hardly necessary to say that, 
notwithstanding the duty on the part of 
the Railway Company, it is the duty of 
passengers who use the level-crossing, to 
conduct themselves as reasonable beings 
and if they are guilty, notwithstanding the 
fulfilment of the duty by the Railway Com- 
pany, of stupid and unreasonable conduct, 
the negligence of bringing about an acei- 
dent is theirs and not of the Railway Com- 
pany. 


The law was thoroughly explained by 
Lush, J. in a well-known case Mercer v. 
South Eastern and Chatham Railway Com- 
panies Managing Committee (1). In that 
case, a wicket-gate had been provided at 
a level-crossing by the Railway Company 
bat on the occasion of the accident in 
question the wicket-gate had been left un- 
locked. A person coming to the gate of the 
level-crossing found it open and, as he was 
entitled in law, treated it as an invitation 
to come on to the railway line. The learned 
Judge explained the law in this way: 

‘On the occasion in question, owing to the neglect 
of the signalman, the gate was unlocked at a time 
when a train was approaching. To those who knew 


of the practice this was a tacit invitation to cross 
the line.” 


r 


(1) (1922) 2K B 549; 92 L J K B25; 127 L T 723; 
88 TL R 431, 
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Then at page 553* he said: 


“I should certainly hesitate to hold that if in a 
case of this kind a person wishing to use the level- 
crossing were, merely because he found the gate 
urflocked, to omit to look and see whether the way 
was Clear when there was nothing to prevent him 
from doing so, and were to walk on, reading a 
newspaper, for example, he could make the com- 
pany liable if he were run down by a train that 
he could easily have seen or heard. The Railway 
Company may have tacitly invited him to cross 
the line, but they did not invite him to leave his 
common sense behind him. There are, however, 
special circumstances in this case, inasmuch as, 
owing to the position of the down train, the plaintiff 
could neither see nor hear the up train,” 

The same special circumstances are pre- 
sent in this particular ease. To drive an 
elephant requires concentration on the be- 
haviour of the animal andit takes all the 
driver's attention to see that the animal 
pursues the straight path in which he is 
guiding it and behaves reasonably towards 
wheel traffic and pedestrians, and seeing 
the level-crossing gate open, it was 
not at allan unreasonable act on the part 
of the mahut of the elephant to urge it 
forward on to the line and crossit and he 
could hardly be expected either to depute 
some one else to come down to the line 
and watch in case a train was coming, nor 
would it be reasonable for him to dismount 
and ascertain the fact for himself. He was 
justified in crossing the line having regard 
tothe way being left open. 

Now the Railway Company clearly neg- 
lected their duty in this case. The evi- 
dence produced by the defendant Company 
to try to establish that their gateman (or 
Ambika Ojha who was said to be that 
gateman) was on duty on November l, is 
of the feeblest character. They called a 
Mr. S. Ghosh, the Assistant Engineer to 
the Railway. He said that he had been 
told by his predecessor, a Mr. Hypher, 
that a gangman had been deputed to act 
as gateman, but Mr. Hypher was not 
called. In cross-examination, Mr. Ghosh 
stated that he took over charge in succes- 
sion to Mr. Hypher but it was not until 
November 2, that is to say tle day after 
the accident, that he went over the line 
and then Ambika Ojha, the temporary 
gateman, was in office. This evidence 
leads to the impression in my mind that 
Ambika Ojha was really appointed on the 
day following the accident; but whether 
he had been a temporary gateman or not, 
itis perfectly clear that he had not done 
the duty of a gateman in clésing the level- 
crossing at a sufficient interval of time 
before the train was expected. 
~ *Page of (1922) 2 K B.—[Ed.] 
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In these circumstances, the allegation 
of negligence against the unfortunate 
driver or the guard of the train need hard- 
ly be considered. The learned Subordinate 
Judge was of opinion that the driver was 
guilty of negligence but how he could have 
been expected to pull up his train suddenly 
or how he could had been expected to hear 
the alleged entreaties of by- standers that 
he should not pursue an innocent elephant 
in this cruel manner, I fail to see, The 
real negligence of the company—and. in 
respect of that there is, to my mind, no 
answer at all—is in leaving the gates open 
and so offering an invitation to the mahut 
of the elephant totake his animal across 
the line. The story about the elephant 
not having approached the line by means 
of the level-crossing but having got on to 
it from the pipal tree is, in my opinion, 
fantastic and was only invented for the 
purpose of getiing over the danger consti- 
tuted by the failure of the Railway Com- 
pany to provide a watchman for properly 
closing the gates. 

I would, therefore, dismiss this appeal 
with costs. The value of the elephant 
namely Rs. 5,000 is not disputed and 
therefore no question of the amount of 
damages arises. 

Manohar Lall, J.—I entirely agree. 

D. Appeal dismissed. 


OUDH CHIEF COURT . 
Second Civil Appeal No. 310 of 1935 
October 27, 1937 
Srivastava, O. J. AND Sutra, J. 
BAIJ NATH AND OTHERS—PLAINTIFES— 
APPELLANTS 
VETSUS 
Pandit MAHABIR PRASAD AND ANOTHER 
—DEFENDANTS——RBESPONDENTS 

Oudh Laws Act (XVIII of 1876), ss. 6, 10,11, 13— 
Pre-emption—Pre-emption in respect of part of 
property sold—Apportionment of price involved—Pre- 
emption, tf can be had. 

The words “inthe cases hereinafter specified ", 
used in s.6, Oudh Laws Act, show that the right 
of pre-emption is limited tothe cases specified in 
the sections which follow s.6. Section 10 requires 
the vendor to give notice to the persons concerned 
of the price at which he is willing to sell the property, 
The notice need not be given individually to every 
person entitled to pre-empt, but may be stuck up on 
the chaupal or other publie place of the village or city 
in which the property is situate. Section 11 makes it 
obligatory on a person having a right of pre-emption 
to pay or tender “the price aforesaid” to the 
person proposing to sell within three months from 
the date of such notice. Lastly, s 13 states the 
grounds on whicha suit can be maintained for en- 
forcing the right of pre-emption. Strict compliance 
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with these provisions contained in Ohap. II of the 
Oudh Laws Act, is clearly impossible if a person 
seeks to enforce pre-emption in respect of only part 
of the property scld on payment of only a propor- 
tionate share of the price. Therefore, the suits for 
pre-emption of part of the property, which necessari- 
ly involves apportionment of price, are not main- 
tainable. Raja Birendra Bikram Singh v. Brij 
Mohan Pande (1), followed, Karam Hussain v. 
Raghubar Dayal (2)and Mahabir Prasad yv. Ram 
Jiwan Lali (3), held no more good law. [p. 980, col. 1.] 

The Legislature in enacting these provisions did 


not take into consideration the case of a composite | 


sale-deed in which several distinct properties are 
sold together for alump price. The view which has 
hitherto prevailed in the province of Oudh, that in such 
a case, if the plaintiff is entitled to pre-empt only 
part of the property sold, he should be given a 
decree for pre-emption of that part on payment of 
the proportionate price, is no doubt @ most equit- 
able one. Yet this consideration cannot afford any 
justification for circumventing the provisions ofthe 
statute ag authoritatively construed by their Lord- 
ships of the Judicial Committee in Raja Birendra 
Bikram Singh -v. Brij Mohan Ponde (1). The 
proper remedy for the apprehended hardship to the 
rights of pre-emptors in such cases is for the Legis- 
lature to make the necessary amendment in the 
provisions of the law. [p 990, col. 2.] 

S. C. A. against the decree of the Subordi- 
nate Judge, Partabgarh,dated July 10, 1935, 
upholding that of the Munsif, Parlabgarh, 


dated February 29, 1935. 


‘Messrs. Hyder Husain and H. H. Zaidi, 
for the Appellants. 

Messrs. L. S. Misra and Radha Krishna 
Srivastaca, for Respondent No. 1. 

Mr. Jagdish Narain for Mr. Mukand 
Behari Lall, for Respondent No. ?. 


Judgment.—On August 19, 1933, Ram 
Nath, defendant No. 2 executed a sale-deed 
in favour of Mahabir Prasad, defendant 
No. 1, in respect of three distinct properties, 
namely (1) a fractional share of superior 
proprietary righis in village Bhanapur: (2) 
a fractional share of wunder-proprietary 


rights in village Paremnathpur: and (3). 


two tenancy groves in Village Paramnath- 
pur, for a lump sum of Rs. 4,000. Baij 
Nath and Ram Kumar, who are the superior 
proprietors in village Bhanapur, instituted 
suit-No, 162 of 1934 claiming pre-emption 
of the Bhanapur property. Another suit 
No: 183 of 1934, was instituted by Daulat 
Singh and Sarnet Singh, superior proprie- 
tors -in village Paramnathpur, for pre- 
emption of the under-proprietary rights in 
Paramnathpur. Athird suit No. 188 of 1934 
was instituted for pre-emption of the same 
under-proprietary rights by one Bhola, who 
ig an under- proprietor in village Paramnath- 
pur, and has also been found to be a 
relation of the vendor. 
plaintiffs in all the-three suits asked for 
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a decree for pre-emption ofthe property 
which they were entitled to pre-empt on 
payment of 2 proportionate amount of the 
prices. Before the suits could reach the 
stage of trial, Baij Nath, Ram Kumar, 
Daulat Singh and Sarnet Singh instituted 
another suit No. 190 of 1934, claiming a 
joint-decree in favour of all the four plaint- 
ifs in respect of the shares in Bhanapur 
and Paramnathpur, and in the alternative 
a decree in favour of plaintiffs Nos l and 
2 in respect of the property in village 


-Bhanapur, and a decree in favour of plainte, 


iffs Nos. 3 and 4in raspect of the property 
in village Paramnathpar, on payment of the . 
proportionate amount of the real considera- 
tion of the sale deed. After the institution 
of this suit they withdrew suits Ncs. 182 
and 183 of 1934. So only suits Nos. 186 
and 190 of 1934 were tried, and the trial of 
these suits being consolidated, suit No. 190 
of 1934, was treated as the leading suit, 
Of the various defences raised in the suit 
there is only one which is material for the 
purpose of these second appeals before us. 
Tt was based on the decision of their Lord- 


- ships of the Judicial Committee in Raja 


Birendra Bikram Singh v. Brij Mohan 
Pande, L. R. 61 I. A. 235 (1 and was to 
the effect that there could be no pre-emption | 
of part of the property s.ld on payment of 
a proportionate price. It may be noted 
that the evident object of the four plaintiffs 
in suit No.190 of 1934 in instituting that 
suit and in withdrawing the two separate 
suits previously instituted by them was ‘to 
overcome the obstacle raised by the afore- 
said Privy Council decision. However, both 
the lower Courts came to the conclusion 
that the suits were not maintainable, as 
they offended against the principles enun- 
ciated by their Lordships of the Judicial 
Committee in the ruling referred to above. 
We should also note that all the parties 
before us are agreed that the two groves 
in Paramnathpur covered by the sale-deed 


being held in tenancy right could not bethe © 


subject of pre-emption. 

The position, therefore, is that one of the 
items of property conveyed under the sale- 
deed is not pre-emptable, and none of the 
plaintiffs in the two suits has a right of 
pre-emption in respect of both of the re- 
maining two items of property included 
in the sale-deed. The question, therefore, 
is whether in such a case any of the plaint- 


(1) 611A 235; 151 Ind. Cas. 74; 11 O W N 543; A 
IR 1934 P O 153;7 RPO 26;67 M LJ 149; 38 O 
W N 989; 600 LJ 143; (1934) AL J 732,40L W 
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ifs can be given a decree for pre-emption 
in respect only of the property-which he is 
entitled to pre-empt, on payment of a pro- 
Portionate price. In other words, is it per- 
missible under the provisions of the Oudh 
Laws Act, to pass a decree for pre-emption 
of part of the property sold on payment of 
a proportionate share of the price? 

Before addressing ourselves to this ques 
tion, we might observe that it is altogether 
out of the question to pass a joint decree in 
favour of the four plaintiffs in the leading 
suit in respect of the properties both in 
Bhanapur and Paramnathpur, as admitted- 
ly plaintiffs Nos. 1 and 2 are strangers to 
village Paramnathpur, and plaintiffs Nos. 3 
and 4 have no interest in village Bhanapur. 
In fact the claim for a joint decree was 
not seriously pressed before us. Jf is 
equally obvious that no decree for pre- 
emption can be passed in respect of the 
groves because admittedly the vendor did 
` not possess any proprietary rights therein. 
In the circumstances, if a decree for pre- 
emption can be passed at all, there can 
be no escape from apporticnment of the 
price, because if several persons are given 
decrees for different portions of the property, 
each of them cannot, obviously, be made 
liable to pay the whole -price, as it would 
involve the vendee being paid his price 
séevaral times over. 

Turning now to the main question in the 
case the learned Counsel for the appellants 
has relied on the decisions. of the late Court 
of the Judicial Commissioner of Oudh in 
Karam Husain v. Raghubar Dayal and 
others, 4 O. C. 397 (2) and Mahabir. Prasad 
v. Ram Jiwan Lall and others, 13 O.C. 
260 (3), in support of their claim for pre- 
emption. These decisiéns no doubt support 
the plaintiffs’ claim. In fact we have no 
hesitation in saying that it has been the 
well-established law in this province that 
where the plaintiff has a righi as to a part 
only of the’ property conveyed by a deed, 
he can only obtain a decree for pre-emption 
of that part, and where the consideration 
for the whole ïs' a lump'sum, he is entitled 
to such decree on payment of a propor- 
tionate part of the consideration. However, 
we have to determine the effect of the 
pronouncement of their Lordships of the 
Judicial Committee in Raja Birendra 
Bikram Singh v. Brij7-Mohan Pande, L. R. 61 
ï. A. 235 (1) on this point. It is, therefore, 
necessary to closely examine the facts’ of 
that case, and the observations made by 
(2 4.0 0 397, : : 
3) 13 O 0 260; 8 Ind. Cas. 272, 
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their Lordships in respect of the relevant 
provisions of the Ouah Laws Act. The 
sale-deed in that case related to a taluq- 
dart estate consisting of 163 villages con- 
stituting a single proprietary mahal, for 
which the proprietor paid the land revenue, 


although the villages were separately as- 


sessed. The under-proprietors in -two of 
these villages filed two separate suits for 


‘pre-emption of the two villagesin which 


the plaintiff or plaintiffs, respectivelv, had 
under-proprietary rights on payment of the 
proportionate price. Their Lordships con- 
sidered the provisions of the ss. 6 to 13 of 
the Oudh Laws Act, and held that 


“the provisions of ss. 10,11 and 12 of the above- 


‘mentioned Act tend to show that the claims of the 


plaintiffs in the two suits are not such as were 
contemplated by the Legislature.” 


The following observations of their Lords 
ships may be usefully quoted: — 

“Under s. 10 the person proposing to sell any 
property, in respect of which any psrsons have a 
right of pre-emption is bound to give notice to the 
persons concerned of the price at which he is will- 
ing’ to sell such property, and s. 11 provides that 
a person having a right of pre-emption in respect 
of the property proposed to be sold shall lose such 
right unless within three months from the date of: 
such notice he or his agent pays or tenders ‘the, 
price aforesaid’ to the person so proposing to sell,” 

“How could the provisions of these sections apply’ 
to the facts of this case ? ”, ; 

“If they. do apply, the vendor of the taluqdari 
mahal would have to give notice to the members 
of the under-proprietary village communities, if any 
in all the 163 villages of the price at which he 
was willing to sell. the talugdart mahal, namely 
Rs, 5,50,000 and in order to comply with s,11, any. 
member of an under-proprietary village community 
who Claimed a right of pre-emption would be bound 
to tender the ‘the price aforesaid’, although he 
desired.to preempt one village only as in these 
suits, for there is no provisions made in the act, for 
tendering part of the ‘price aforesaid’ or for pre- 
empting- part of the property proposed to be sold" 


” 
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refused. Such tender must be cf the price at whieh 
the vendor is willing to sell the property in ques- 
tion or of the amount due in respect of the mort- 
gage specified in the notice.” . 

“Jn the cases now under consideration, the pro- 
perty sold by the vendor was ‘the whole talugqdart 
mahal containing. 163 villages.” 

“The plaintifis in each suit claimed to pre-empt. 
one of the said villages only. It would be absurd 
to suggest that they would be bound to tender 
the whole of the price, namely, Rs. 5,50,000 which 


‘was the price at which the vendor was willing to 


sell, and yet there is no provision in the act which 
would enable the plaintifis to tender the amounts. 
at which the plaitifis valued the two villages 
respectively as stated in their plaints or any amount 
other than the said ks. 5,560,000. These considera- 
tions, in their Lordships’ opinion, are conclusive 
as showing that the claim of-the plaintifis as stated 
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in their plaints are not within the above-mentioned 
act and are, therefore, not maintainable,” 

We think that this aspect of the law as 
emphasised by their Lordships in the 
passages quoted above did not receive 
attention in the earlier cases decided in this 
province. Section 6, the opening section 
Chap. IL of the Oudh Laws Act, which 
deals with pre-emption, runs as follows:— 

“The right of pre-emption is a right of the per- 
sons. hereinafter mentioned or referred to, to acquire, 
in the cases hereinafter specified, immovable pro- 
perty in preference to all other persons.” 


The words “in the cases hereinafter 
specified", used in this section show that 
the right of pre-emption is limited to the 
eases specified in the sections which fol- 
low s.6. Section 10 requires the vendor 
to give notice to the persons concerned of 
the price at which he is willing to sell the 
property. It may be pointed out that the 
notice need not be given individually to 
every person entitled to pre-empt, but may 
be stuck up on the chaupal or other 
public place of the village or city in 
which the property is situate. Section 1L 
makes it obligatory on a person having a 
right of pre-emption to pay or tender “The 
price aforesaid” tothe person proposing to 
gell . within three months from the date of 
such notice. Lastly; s. 13 states the 
grounds on which a suit can be maintained 
for enforcing the right of pre-emption 
Strict compliance with these provisions con- 
tained in Chap. II of the Oudh Laws Act 
is clearly impossible ifa person seeks to 
enforce pre-emption in respect of only 
part.of the property sold on payment ‘of 
only a proportionate -share of the price. 
We, therefore, think that the Courts below 
were right in holding that the present 
suits for -pre-emption of. part of the pro- 
perty, which necessarily involved appor- 
tionment of price, were not maintainable. 

Tt has been forcibly argued by the learn- 
ed Counsel for the plaintifis-appellants 
that the application of the decision of 
their Lordships of the Judicial Committee 
should be confined to the facts of that 
particular case, and that it should not be 
interpreted so as to have the effect of 
revolutionising the law in the province as 
it has been understood hitherto. liven if 
it is conceded that the case before their 
Lordships related to one single item of 
property, namely the taluqgdari mahal con- 
sisting of 163 villages, and that in that sense 
it ig possible to distinguish it from the 
facts of this case, which show that the 
sale deed related to two, if not three, 


distinct items of property, yet the prin- - 
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ciple deduced by their Lordships from tha 
provisions of ss. 6 to 13 of the Oudh Laws 
Act that “there is no provision’ made in 
the act for tendering part ‘of the ‘price 
aforesaid’ or for pre-empting part of the 
property proposed to be sold,” is fully 
applicable to the present case also. We 
venture to think that the Legislature in 
enacting these provisions did not take 
into consideration the case of a composite 
sale-deed like the one before us in which 
several distinct properties are sold to- 
gether for a lump price. Tne view which 
has hitherto prevailed in this province, 
that in such a case, if the plaintiff is en- 
titled to preeempt only part of the pre: 
perty sold, he should be given a decree 
for pre-emption of that part on payment 
of the proportionate price, is no doubt a 
most equitable one. We are conscious 
that the effect of our decision in the pre- 
Sent case would be to debar many per- 
sons from exercising their right of pre- 
emption, or even, as the learned Counsel 
for the appellants put it, practically to 
nullify the right of pre-emption in those 
cases in which several properties are sold 
together, yet we think that this considera- 
tion cannot afford any justification for our 
circumventing the provisions of the Statute 
as authoritatively construed by their Lord- 
ships of the Judicial .Committee. The 
proper remedy for the apprehended hard- 
ship to the rights of pre-emptors in such 
cases is for the Legislature to make the 
necessary amendmentin the provisions of 
the law. 

With these remarks, we dismiss the 
appeals with costs. 


D. Appeals dismissed. . 





MADRAS HIGH COURT : 
Civil Miscellaneous Petitions 
Nos. 4751 and 4680 of 1936 
December 15, 1936 
PANDRANG Row, J. 
K. V.SREENIVASA AYYANGAR 
AND OTHERS— PETITIONERS 
VETSUS . ) 
HINDU RELIGIOUS ENDOWMENTS 
BOARD, MADRAS AND oruses— 
RESPONDENTS 
Madras Hindu Religious Endowments Act (II of 


1927), s. 18— Orders of Board in exercise of powers of 
general superintendence—-Whether can be interfered 


with by writ of ceritorari. i 

The management of a temple was governed bya 
scheme framed by a Court under which the Oommittes 
had the power to elect trusiees for the temple. In 


l 
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the exercise of their general powers of superinten- 
dence vested in it bys. I8ofActII of 1927, the 
Endowment Board passed orders requiring the Com- 
mittee not to fill up vacancies that might arise In 
the Board of Trustees and allowingthe trustees 
whose term might expire, to continue to function till 
the conclusion of pending notification proceedings. 
The plaintiffs filed applications for issue of writs of 
certtorart to quash theorder : 

' Held, that the Board did not intend and indeed had 
not the power to decide anything judicially as regards 
the stopping of any election of a trustee or the con- 
tinnance in officeof any trustee whose term had ex- 
pired. Theorders were passed in the exercise of the 
general powers of superintendence and control vested 
in the Board by s. 18 of the Act. They were ad- 
dressed to a subordinate body like the Temple Com- 
mittee and they did not purport to decide any rights 
of parties, and hence could not be interfered with. 
Setharama Chetty v. Subramania Ayyar (1), relied 


on. - 

Held, further that neither of the petitioners could 
say that.any of his rights had been affected’ pre- 
judicially by the orders of the Board, and there was no 
reason why if the petitioners’ rights had not been 
prejudicially affected, the discretionary power _ of 
issuing a writ of certiorari should be exercised in 
their favour. 


C. Mise. P. praying that in the circum- 
stances stated in the affidavits filed there- 
with, the High Court will be pleased to 
issue writs of certiorari calling for the 
records relating to the order issued by the 
Board of Commissioners for the Hindu 
Religious Endowments, Madras, directing 
the Trichinopoly Circle Temple Committee 
not to appoint any person to the vacancy 
occurring in the Board of Trustees of the 
Sri Renganahathaswami Temple, Srirangam, 
and fuither directing continuance of the 
present members of the Board of ‘Trustees 
in office, and to quash the aforesaid order 
of the Endowments Board. 

Mr. K. Bashyan Ayyangar, for Mr.T .R. 
Sreenivasam, for the Petitioner. 

- Messrs. P. V. Rajamannar, K.Sub ` Rao, 
A. Srirangachariar and B. Sitarama Rao, 
for the Respondents. 


Order.—These are petitions presented 
by ‘two persons, one a member of tke 
Trichinopoly Circle Temple Committee, and 
the other who is an aspirant for the office 
of trustee for the Sri Renganathaswami 
Temple in Trichinopoly District for the 
issue of writs of certiorari in respect of 
two orders dated Octcber 16, 1936, and 
November 3, 1936, respectively; made by 
the Commissioners jor the Hindu Religious 
Endowments, Madras. The first order runs 
as follows: i . 

‘The Trichinopoly Circle Temple Committee is 
requested not to fill up the vacancies that may 
arise on the Board of Trustees of the above temple 
by efflux of time, pending notification -proceedings 
No. 26 of 1936. The Committee is also jrequested to 
state the date or dates on which such vacancies 
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are to arise within the period of thè next six 
months.” 

The subsequent order runs as follows:— 

“In view of the direction in Board's Memo No. 
Notification 26 of 1936-4 dated October 16, 1936, 
the non-hereditary trustees of the Devasthanam 
whose terms of office expire during the pendency 
of notification proceedings, may continue to function 
as trustees till the conclusion of the said pro- 
ceeding”. 

The notification proceedings referred to 
in these orders are proceedings taken under 
Chap. VI-A of the Hindu Religious 
Endowments Act IE of 1927, as amended 
by the Act XII of 1935. The Board were 
taking prcceedings under this chapter in 
respect of the temple in question and the 
proceedings were then pending before the 
Board. The management of the temple 
was governed by a scheme framed by 
Court, the details of which are to be found 
in the cise reported in Sitharama Chetty 
v. Subramania Ayyer (1). There can be 
no doubt that till the notification under 
Chap. VI-A cf the Act is complete, the 
Board has no power to modify or alter the 
scheme framed by the Court. This position 
is not contested by the Board’s Advocate, 
It is; however, contended that the orderg 
in question do not amount to any modifica- 
tion or alteration of the scheme sanctioned 
by the Ccurt and that the orders in qués- 
tion must be deemed to have been passed 
in the jurisdiction in view of the general 
powers of superintendence and control 
vested in the Board by s. 18 of the Act. 
A. preliminary objection was also taken to 
these petitions on the ground that these 
orders sought to be brought up on writ of 
certiorari are administrative. orders and 
not judicial acts, in respect of which alone 
a writof certiorari, will be. I have had 
to consider the question as to what is an 
administrative order as distinguished from 
a judicial act recently in Sri Emberumannar 
Jeer Swamigal v. The Board of Commise 
sioners for Hindu Religious Endowments, 
Madras (2). The general rule laid down 
by Atkin, L. J. in Rex v. Electricity Com- 
missioners (3), which was accepted and 
explained by Slesser, L. J. in Rex v,-London. 
County Council (4), is to the effect 
that : 

“whereever any body of persons i 

(1) 39 M 700; 32 Ind. Oas 211; 30M L pei ue 
25 3) 71 M L 5.588; 166 Ind, Cas. 256; (1936 

588; . 256; 

gsi 44 L W 539; A I R 1936 Mad. wef 


(3) (1924) 1 K B 171; 93 LIK B 390; 130 U T 164: 
88.3 P 13; 39 TLR 715; 68 8 J 188, ' 
(4) (1931) 2K B 215; 100 L J K B 760; 144 L T 464; 
5 TY 89; 29 L G R2523 75 8 J 138; 47 TLE 
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‘authority to determine questions affecting the rights 
of subjects and having the duty, to act judicially, 
act in excess of their legal authority, they are subject 
to the controlling judisdiction of the King's Bench 
Division,” , : 

In: Rex“ v. London County Council (4), 
Slesser, L. J., added that : 

“it is not necessary that it should be a Court in 
the sense in which this Court is a Court; it is 
enough if it is exercising, after hearing evidence, 
judicial functions in the sense that it has to decide 
= evidence between a proposal and an opposi- 

on", 

In the particular case before me, it is 
obvious that the Commissioners were not 
hearing evidence or exercising any judicial 
functions. There was no proposal and an 
opposition before them. The wording of 
the orders and the circumstances which 
lead to the passing of the orders clearly 
show that they were meant to be passed 
in an administrative capacity. Even if it 
be true that these orders may have the 
effect of prejudicing the rights of private 
parties, it does not follow that the orders 
would thereby be necessarily of a judicial 
nature. Where there is no duty imposed 
by ilaw to décide anything after weighing 
the material put by both parties, the order 
passed cannot be regarded as a judicial 
one. In this particular case, I have no 
doubt that the Board did not intend and 
indeed had'not'the power to decide anything 
judicially as regards the stopping of any 
election of a trustee or the continuance 
in office of any trustee whose term had 
expired. The orders were passed in the 
exercise of the general powers of superin- 
tendence and control vested in tle Board 
by 8.18 of the Act. They wére addressed 
to a subordinate body like the Temple 
Oommittee and they do not purport to 
decide any rights of parties. Even other- 
wise, am of opinion that neither of the 
petitioners: has any locus standi to. apply 
for a, writ of certiorari in respect of the 
orders in question. Tke scheme sanctiored 
by the Court gives the power of electing 
trustees to the Devasthanam Committee 
constituted under Act XX of 1863. There 
is: noc such committee in -existence and 
there was no such committee in existence 
when the Board passed the orders in ques- 
tion. This is conceded as the committee 
constituted urder Act XX of 1863° ceased 
to exist..as soon as Act II of 1927 became 
law. The. present committee, wbich is 


known .as the Trichinopoly Civil Temple’ 


Committee, is nota committee constituted 
under Act: If of 1863 but under Act IL of 
1927:. | 


It would thus follow that neither the 
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Committee nor any member of it has any 
right to elect a trustee for the temple in 
question. In fact the scheme’ became 
impracticable so far as. appointment, of 
trustees is concerned after the Temple 
Committee constituted under Act XX of 
1863 ceased to exist, and if any trustee 
is to be appointed now, the appointment 
must be made bythe Board in the exercise 
of its general powers. That the Board has 
such power and thatthe exercise of such 
power is an administrative act has been 


held by a Bench in Nalluru Anandacharlu 


v: The Board of Commissioners for Hindu 
Religious Endowments (4). (Appeals 
Nos. 132, 183, 212 and 261 of 1933). 
Strictly speaking, therefore, neither of the 
petitioners can say that any of his rights 
have been affected prejudicially by the 
orders of the Board, and there is no reason 
why if the petitioner's rights have not been 
prejudicially affected, the discretionary 
power of issuing a writ of certiorari should 
be exercised in their fauour. It, therefore, 
follows that these: petitions -must fail and 
they are: accordingly dismissed with costs. 
Vakil’s fee being fixed at Rs. 50 in each 
case. ' i 

AN. Petitions dismissed. ° 

(5) (L936) M W N 1045 (2). 





LAHORE HIGH COURT 
Civil Revision No. 736 of 1936 
-’ October 30, 1936 
BHIDE, J. - 
Musammat MOHAMMADI BEGAM—~ 
OrEDITOR—PETITIONER 
VETSUS 
AHSAN AHSAN anp Q0o.—INSOLVENT AND 
ANOTHER—CREDITOR AND OTHERS— 
-  RESPONDENTs. 

Provincial Insolvency Act (V of 1920), ss. 61, 73— 
Creditor claiming priority in respect of certain 
debts— Application dismissed—Second appeal, com- 
petency of-~Premises in which insolvent’s goods are 
stored, vacated before order of adjudication—Owner 
of premises, whether can claim priority for rent. 

No second appeal iscompetent, on an order passed 
on an application made under s.61, Provincial In- 
solvency Act, by a creditor claiming. priority for 
certain debts due to him on accountof rent for the 
premises in which the insolvent’s goods were stored by 
the Official Receiver, 

Rent for premises in which the insolvent’s goods 
are stored after adjudication, clearly comes under 
expenses of administration within the meaning ‘of 
s. 61 (8) and should take: priority even over the debts 
of a secured creditor. But where the premises are 
vacated before the order of adjudication, the owner 
of the premises is not entitled to claim priority 
under s. 61, (3). for the amount due to him on account 
of rent. Oficial Trustee of Bengal v. Kishen Gopal - 
(1), distinguished, 
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O. R. .from an order of the District 
Judge, Delhi, dated October 17, 1935. 

Mr. Abdul Haye, for the Petitioner. 

Messrs. Bishen Narain (for Secured Credi- 
toys) and. Bhagwat Dayal (for Official 
Receiver), for the Respondents, 

Order.—A preliminary objection is 
raised thatno second appeal is competent, 
:a8 the order in question was passed on an 
application made under s. 61, Provincial 
‘Insolvency Act, and priority was claimed 
for certain debts: due to the appellant on 
account of rent for the premises in which 
‘the insolvent’s goods were stored by the 
Official Receiver. This contention seems 
to be correct in view of the provisions of 
s. 75, Provincial Insolvency Act, and must 
be upheld. The learned Counsel for the 
appellant prayed that the appeal may be 
‘at least treated as a petition for revision, 
and the order of the learned District Judge 
be modified as it was clearly erroneous in 
law. It was contended that rent for pre- 
mises in which the insolvent’s goods are 
stored after adjudication clearly comes 
under expenses: of administration within 
the meaning of s. 61 (3) and should take 
priority even over the debts of a secured 
creditor, The learned Oounsel cited Official 
Trusiee of Bengal v. Kishen Gopal (1), in 
support of this contention. The learned 
Qounsel for the respondent-creditor did not 
challenge the correctness of the Calcutta 
decision, but urged that it supported his 
client as in this case the premises in 
question were vacated on March 15, 1934, 
before the order of adjudication which was 
‘passed on August 2,1934. It appears from 
‘the Official Receiver’s report on the record 
that the premises were vacated on March 
15, 1934. In the cireumstances, there is no 
ground for interference in revision. I dis- 
miss the petition with costs. 

D. Petition dismissed. 

(1) 57 O 1210; 134 Ind. Oas. 91: A IR 1930 Oal. 


459; 34 O WN751;51U LJ 392; Ind. Rul. (1931) 
~Qal. 795. 





SIND JUDICIAL COMMISSIONER'S 
COURT 


Criminal Revision Application No. 167 
of 1937 
July 22, 1937 
RUPOHAND, J. O. anp Logo, A. J.C. 
BHERUMAL KHANCHAND—Appuicant 
° versus 
EMP EROR—RESPONDENT 

Criminal Procedure Code (Act V of 1898), ss. 154, 
‘648, 164—First Report—Accused, if entitled to copies 
„Of u%—Statements under s. 164—Accused, if entitled to 
, eopies thereof, 
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A first report stands more or lesson the same foot- 
ing as a complaint made directly to a Magistrate. It 
is avery valuable document and the accused is en- 
titled to know what was said in that reportto connect 
him with the offence, so that he may bein a position 
to protect his interests by cross-examining the pro- 
secution witnesses with reference to additions and 
alterations in the story which might subsequently be 
made in evidence, 

The statements recorded under s. 164, Criminal 
Procedure Code, are ‘public documents within the 
meaning ofs. 74, Evidence Act. That being so, the 
accused isentitled to copies of these documents, and 
where the Magistrate refuses to grant them to the 
accused, he ig in error. Ghulam Nabi v. Emperor (1), 
Harichand v. Emperor (2), in re Sriramamurty (3), 
Muthu Kumara Pillai v. Emperor (4; and Bashir-ud- 
Din v. Emperor (5), relied on, 

Mr. Nihchaldas Vazirani, for the Appli- 
cant. 

Mr. Partabrai D. Punwani, for the Crown. 


Rupchand, J. C.—We think the learo- 


.ed Magistrate was in error in refusing 


to grant copies to the accused of the 
first report and the statements recorded 
‘under s. 164, Criminal Procedure Code. Tae 
first report is a very Valuable document 
and the accused is entitled to know what 
was said against him at the time when 
information was lodged against him. It is 
no doubt true that the learned Mugistrate 
has not yet recorded evidence. But the 
accused has been challaned before the 
learned Magistrate who has assumed juris- 
diction by passing an order under s. 344, 
Criminal Procedure Code. "The accused is 
affected by this order and if the tirss report 
forms part of the record of the learned 
Magistrate, the accused is entitled to a copy 
thereof under s. 548, Criminal Procedure 
Ovde. 

A first report stands more or less on the 
same footing as acomplaint made directly 
to a Magistrate. It has never been sug- 
gested that an accused person is not entitled 
to a copy of the complaint made against 
him and there is no reason why he should 
not get a copy of the first report. As said 
above, the first report is a very valuable 
document and the accused is entitled to 
know what was said in that report to con- 
nect him with the offence, so that he may 
be ina position to protect his interesis by 
cross-examining the prosecution ‘ witnesses 
with reference to additions and alterations 
in the story which migat subsequently be 
made in evidence. Even if it be assumed 
that the first report does not form part of 
the learned Magistrate’s record until such 
time asitis tendered in evidence and tnat 
it was discretionary with the learned 
Magistrate to grant or refuse to grant a 
copy of the first report until it was exhibit- 
ed, we think that it was an unwise and 
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improper exercise of discretion by the 
learned Magistrate to refuse to granta 
copy. 

So far as the statements recorded under 
s. 1t4, Criminal -Procedure Code, are con- 
cerned, there can be no doubt tnat they are 
public documents within ite meaning of 
s. 74, Evidence Act. It has been sco held 
in Giulam Nabi v. Emperor (1), Horichand 
v. Emperor (2), In re Sriramamurty (3), 
Muthu Kumara Pillai v. Emperor (4) and 
Bashir-ud-Din v. Emperor (5). That being 
so, the accused was entitled to copies of 
these documents. We allow this applica- 
tion and direct the learned Magistrate to 
grant copies of all these documents. 
Application allowed. 


D 
(1) A I R 1929 Lah, 429; 117 Ind. Oas. 377; 30 Cr. L 
J 760; Ind. Rul. (1929) Lah. 649. 


(2)A 1B 1931 Lah. 59; 129 Ind. Oas. 193; (1931) Cr. 
a 139; 32 Cr. L J 253; Ind. Rul. (1931) Lah. 


l. 

(3) A IR 1931 Mad. 242; 131 Ind. Cas, 649; (1931) 
Or. Cas, 362; 32 Or. L J 763; 60M L J 370; (1930) M 
W N 849; 33 L W 640; Ind. Rul. (1931) Mad. 553. 

(4) AI R 1931 Mad 429, 131 Ind. Cas. 174; (1931; M 
W N 325; 32 Cr. L J 689; Ind. Rul (1931) Mad. 510; 33 
L W 570; (1931) Cr. Cas 477. 

(5) A I R 1932 All. 327; 139 Ind. Cas. 330; (1932) 
Or. Cas. 306; L K 13 A 100 Cr; Ind. Rul. (1932) All. 554; 
33 Cr. L J 752. 
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Criminal Procedure Code (Act V of 1898), se, 195 (1) 
(a), 476, 235, 237, 537— Applicability of s. 195 (1) (a)— 
“Same transaction’, what amounts to—Conspiracy and 
acts done in furtherance of its common object—Whe- 
ther part of same transaction— Misjoinder—Injustice 
caused toaccused—S 537, if cures defect—Penal Code 
(Act XLV of 1860), scope of—Companies Act (VII of 
1913), ss. 237, 27¢e--—Direction by Company Judge, whe- 
ther necessary for prosecution. 

Section 195 (i) (a), Criminal Poocedure Code, must 
beread with s. 476, Criminal Procedure Code, and 
s. 195 (1) ia} applies only to cases where an offence 
_is committed by a party as such to a proceeding in 
any Court in respect of a document which has been 
‘produced or given in evidence in such proceedings. 
Emperor v, Khushal Pal Singh (3), folldwed. 

. What amounts to the “same transaction” within 
_ B, 235, Criminal Procedure. Code, is a question of fact 

which has tu be decided in the circumstances of each 

case. A Conspiracy and acts done in furtherance of 
its common object have no community with separate 
acts which may be committed by a conspirator -for 
individual gain and consequently cannot form part of 
the same transaction. 

[Case-law referred to.j 

The adoption of a procedure which is positively 
prohibited by the Oriminal Procedure Code, would not 
tpso facto jnvalidate atrial even if no objection had 
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been taken at the hearing of thecase. But where 
the defect has occasioned an injustice in the sense 
that the accused were embarrassed in their defence 
in having to meet a multifarious accumulation of 
evidence upon a diversity of counts, several of 
which were illegally joined in the trial, the defect 
cannot be cured by s. 537, and the trial is illegal. 
Subramania Ayyarv. Emperor (9), Abdul Rahman v, 
Emperor (1l)and Kapoor Chand v Suraj Prasad 
(13), followed. 

A penal enactment in a special Act, e. g , Companies 
Act, s. 236, is no bar to a prosecution under the Penal 
Code. Kaulashiav. Emperor (1) and Joti Prasad 
Gupta v. Emperor (2), relied on. 

The Companies Act, nowhere lays down that there 
can be no prosecution on a criminal charge otherwise 
than upon a direction by the Oompany Judge or 
Judges. 

Or. A. from the order of the Additional 
Sessions Judge, Agra, dated October 31, 
1935. oe 

the 


The Government Advocate, 
Crown. 

Messrs. N. C.\Vaish, M. N. Kaul, Kumuda 
Prasad, K. L. Misra and Triloki Nath 
Madan, for tne Respondents. 


Judgment.—Five persons, B. 8. Vidyar 
thi, A. B. Tandon, Gopi Nath Singh, 
K: B. Tandon and R. B. Govind Prasad, 
were tried by the Additional Sessions 
Judge of Agra under s. 120-B on a charge 
of having criminally conspired together to 
make money out of the. public by commit- 
ting offences under ss. 420, 465, 467 ond 
477-A, Indian Penal Code. Against certain 
of the accused, there. were also specific 
charges of cheating, attempting to cheat, 


-for 


‘forgery, falsification of accounts and crimi- 


nal mis-appropriation. the relevant sections 
being ss. 420, 420-511, 465, 467, 477-A and 
409, Indian Penal Code. In all, there 
were 17 charges. R. `B. Govind Prasad 
and K. B. Tandon have been acquilted 
by the trial Court on all charges. B. S. 
Vidyarthi, A. B. Tandon and Gopi Nath 
Singh have been convicted on charges 
Nos. 2and 3 under s.477-A and have been 
sentenced to two years’ rigorous imprison- 
ment on each charge, the sentences to be 
concurrent. B.S. Vidyarthi has also been 
convicted on charge No. 12 under s. 409, 
Indian Penal Code, and has been sentenced 
to undergo two years’ rigorous imprison- 
ment and to pay’a fine, the sentence of 
imprisonment to be consecutive with the 
sentence which has been imposed upon him 
under s. 477-A, Indian Penal Gode. These 
four persons have been acquitted on the 


remaining charges. 


' There is an appeal by the Local Governs 
ment against. the acquittal: of B, S&S. 
‘Vidyarthi, A. B. Tandon, Gopi Nath Singh 
and R. B. Govind Prasad on charges Nos, 
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1, 4,6 and 8 and there is also an applica- 
tion by the Local Government for enhance: 
ment of the sentences which hive been 
inflicted on them fer the offences in 
respect to which they have been con- 
victed. ‘hese persons have also appealed 
to this Court against tueir conviction. 
R. B. Govind Prasad has, however, died 
in the meanwhile and so his case is no 
longer before us. 

The case for the prosecution briefly put 
was that the accused conspired to float a 


bank with the object of defrauding the | 


Public, that certain of them committed 
specific offences in furtherance of the con- 
spiracy and that certain of them committed 
other offences outside the conspiracy, but in 
the course thereof. B. S5. Vidyarthi, A. B. 
Tandon and Gopi Nath Singh all pleaded not 
guilty at the trial, each alleging that what- 
ever he did was done honestly and in 
good faith, and it was denied that there 
was any conspiracy to cheat or defraud the 
public. 

In 1932, a bank known as the Indian 
States Bank went into compulsory liquida- 
. tion in this Court. On September 5, 1931, 
it had closed its doors and on September 
10, am injunction was issued by a Civil 
Court in connection with a suit which had 
been instituted against the Bank. There- 
after, as we have said, it was compulsorily 
liquidated. On May 28, 1932, a letter of 
the Official Liquidator was sent by the 
Officiating Registrar of this Court to the 
Inspector-General of Police requesting 
that an investigation be made, and in 
the result the accused were put on their 
trial on the 17 charges referred to above. 

Before considering whether the appeals 
and the application in revision should be 
decided on merits, there are cerlain law 
points which have to be dealt with and we 
will proceed to take them up seriatim. 


The first plea which has been addressed 
tous is that the prosecution was illegal 
for the reason that the procedure laid 
down in s. 237, Companies Act, was not 
followed. The learned Government Advo- 
cate resists this plea on the ground: (1) 
that no such direction as is contemplated 
in that section was necessary and 2) that 
there wasin any case a substantial comp- 
liance with the provisions of the aforesaid 
section. The Official Liquidator in the 
letter which we have already mentioned 
stated, inter alia, as follows: 

“In going through the account books and the 
records of the company; I find that some of its 
Directors and Officers have committed various 
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acts of dishonesty amounting to criminal breach 
of trust and manipulation of accounts. Instances 
will also be found where they filed false affidavits 
and wrong returns with the Registrar, Joint 
Stock Campsnies. in the interest of the general 


public it 1s advisable that these persons should be 
prosecuted and their further activities be put an 


end to.” 
This letter was, as we have already sa d, 


duly forwarded to the Inspector-General 
of Police by the Officiating Registrar of this 
Court under cover of a letter whicn reads as 


follows: 


Sir, ; n 
“Iam directed to forward a letter in original 
from Mr. Bhagwati Shankar, Official Liquidator 
of the Indian States Bank, Ltd. un, liquidation) 
and to say that pe Court considers it a fit case 
for inquiry by the police.” 
aaa a I have the aoe to ba, 
ir, 
Your most obedient servant, 

Sd) S. E.J. Mills, 

Officiating Registrar. 

Thus, there can be no doubt that the 
Uompany Judges’ of this Court were of 
opinion that there was a prima facie case 
against the promoters of the Indian States 
Bank and desired that the matter be 
investigated, and if the evidence were 
found to be sufficient, that the said pro- 
moters be put on their trial. Even assum- 
ing, however, that the provisions of s. 247, 
Companies Act, were not substantially 
complied with, it is obvious that the Act 
nowhere lays down that there can. be no 
prosecution on a criminal charge other- 
wise than upon a direction by the Company 
Judge or Judges. In our opinion, there 16 
no, force in this plea. 

The second point taken is that the charges 
of forgery and falsification of accounts 
can only be tried under 5. 236, Companies 
Act. That section provides that: _ 

“Tf any director, manager, officer or contributory 
of any company being wound up, destroys, muti- 
lates, alters or falsfies or fraudulently secretes any 
books, papers or securities, or makes, or is privy 
to the making of, any false or fraudulent entry in 
any register, book of account or document belong- 
ing tothe company with intent to defraud or de- 
ceive any person, he shall be Liable to imprison- 
ment for a term which may extend to seven years, 
and shall also be liable to fine. 

Now in the first place, it will be observed 
that none of the accused has been award- 
ed a sentence for forgery or falsification 
of accounts in excess of seven years; and 
in the second place a penal enactment in 
a special Act is no bar to a prosecution 
under the Indian Penal Code. ‘In Kau» 
lashia v. Emperor (1) it was held that 
a single act may be both an offence under 

(1) 12 Pat. 1; 144Ind. Cas. 351; (1933) Cr. Cas. 313; 
ALR 1933 Pat, 142; 34 Or, L J 770;-14 P L T 
603. i 
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- tempt of Court and may be punishable in 


ad 


.either or both capacities. 


In Jott Prasad 
Gupta v. Emperor (2) it washeldtlat a 
person guilty of abetment of an offence 
under s. 9 (a), Salt Act, may he convicted 
and sentenced unders. 117, Penal Code, 


“where itis proved that the act amounted 


to an abeiment cf the ccmmissicn of an 
Offence by the public generally cr by any 
number or class cf perscns exceeding ten. 
At p. 990* we find the following obser- 
vation : 

' “1... the law on the subject has been declared by 
the express provision of s. 26, General Clauses Act, 
which provides that where an act or comission con- 
stitutes an offence under two or more enactments, 
then the offender shall be liable to be prosecu- 
ted and punished under ejther or any of those 
enactments, but shall not be liable to be punished 
twice’ for the same offence. It is clear, therefore, 
that where an act is punishable under a special 
law and also under & general statute, the offender 
could be preceeded with under either or hoth, but 
could not be punished twice for the same act or 
omission which constitutes the offence. Where there 
is nothing in thespecial Act toexclude the ope:c- 


tion of the general criminal law,it cannot be infer- - 


red that there was an intention on the part of the 


- Legislature to exclude it.” 


tm 


‘commit forgery ‘except on complaint 


‘charges Nos. 1,6 and 8 are not 


This is clear authority of a Bench cf 
this Court and we have no dcubt whatsc- 
ever that the prosecution of the accused for 
Offences under the Indian Penal Ccde was 
perfectly legal, 


The next pleataken is that inasmuch 
as B. S. Vidyarthi, A. B. Tandon and 
Gopi Nath Singh were parties to the liqui- 
dation prcceedings, charges Nos. 6 and 8 
were not triable except on complaint by the 


‘Ccmpany Judges as required’ by Section 195 


(1) (a), Oriminal Procedure Ucde. Simi- 


‘larly 2t is pleaded that charge No. 1 was 


not triable in respect to conspiracy to 


R + . + as 
aforesaid. The Full Bench case in Emperor 


Ve Khushal Pal Singh (3) is clear authority 


to the contrary. It was held therein that 


8. 195(1) (a) must be read with. s. 476, 
‘Oriminal’ Precedure Code, and that s. 195 
(1) (a) applies only to cases where an 


ofience is committed by a party as such 


-to a proceeding in any Court in respect of 


a dccument which has been produced or 


given in evidence in such puioceeding. - 


‘he dccuments which are the subject of 


alleged to 
. 2) U98DA L J 986; 136 Ind. Cas. 91; A FR 1932 


All. 18; (1932) Cr, Cas. 27; 33 Cr. L J 236; 53 A 642; 


Ind. Rul (1932) All. 139, 
(3) (1931) A L J 097; 134 Ind. Cas, 225; A I R 1931 


All, 443; 1931) Or. Cas, 715; 32 Cr. L J 1105; 53 A 804: 
Ind. Rul, (1931) All. 801 (F B). ERAK DI 
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have been forged by a party as such to 
the liquidation proceedings andthe offen- 
ces, if any were not committed in or in 
relation to those proceedings. This plea 
also has no force and fails. 

There is another legal plea which was not 
taken at the trial but which finds place 
in the memorandum of appeal and. has 
been vigorously pressed before us. It is 
to the effect that there has been a misjoin- 
der of charges and also of persons in vio- 
lation of s. 233, Criminal Procedure Code, 
and that the trial was, therefore, illegal. 
It is contended thatthe joinder of charges 
and the joinder of persons were not of the 
kind to which the exception to the general 
rule as provided in s. 235 (1) and in s, 239 
(b), Criminal Procedure Code, would apply. 

As we have already shown, the frst 
charge was one of conspiracy under 
s. 120- B, Penal Code, in respect to offences 
under ss. 420, 465, 467 and 477-A, -Penal 
Code. Charges Nos. 2-9 and 11 relate to 
specific offences under ss. 477-A, 465, 467; 
420 and s. 420-511, Penal Code. Charge 
No 10 is concerned wilh a specilic charge 
of cheating under s. 420, Penal 
Code, against A. B. Tandon and charges 
Nos. 12to 17 relale to specitic - offences 
under s. 409, Penal Code, against various of 
the accused persons, ‘The offences to which 
charges Nos. 2io 9 and 11 relate are alleged 
to have been committed in pursuance of 
the conspiracy whereas charge No. 10 and 
charges Nos. 12to lų are alleged to have 
been committed in the course of the same 
conspiracy, but not in pursuance thereof. 
It is conceded before us that the joint 
trial of the accused on enarges Nos. 1 to 9 
and li was legal inasmuch as the con- 
spiracy and the acts alleged to have been 
committed in pursuance thereof form 
part of the same transaction within the 
meaning of s. 235 (1), Criminal Procedure 


Code but it is contended that charge No. 10 | 


and charges Nos. 12to17 could not legal- 


ly be tred along with the other charges j 


inasmuch as the acts with which they are 
concerned are alleged to have been com- 
mitted individually by the various accused 
outside the conspiracy and not in pursuance 
thereof and were, therefore, not part of 
the same transaction. 

It will be observed that the accused were 
not charged with having conspired to 
commit olfences under sg. 409 
language in which the charges are drawn 
up shows that although, according to the 
prosecution, the offences under s. 409 ‘and 


[ 


| 


and tha | 
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with which charge No. 10 is concerned 
were committed during the continuance of 
the: conspiracy, they were not committed 
in pursuance of it. What amounts to the 
same transaction” is a question of fact 
which has to be decided in the circumstances 
of each case. | 

‘In Venkatadri v Emperor (4) six direc- 
tors of a company were prosecuted for 
criminal breech of trust. Some of them 
were also charged with falsification of ac- 
counts and cheating and the others were 
charged with abetment of these offences. 
A plea of misjoinder was taken at the 
trial and in appeal and the plea found 


. 4 
ae § & 


favour with a Bench of the Madras High . 


Court. At p. 502*. Benson, J. observed: 

“In the present caseI do not think that it can 
be said that the alleged misappropriations, extend- 
ing over the whole period of the company’s éxis- 
tence, were committed in the course of the same 
transaction within the meaning ofs 235; for, if so, 
the expression would equally cover misappropriations 
of e similar kind extending, it may be, over 40 or 50 
years. This would obvicusly render nugatory the 
provisions of the law-which are designed to simplify 
and define within-reasonable limits the charges that 
may be tried at one and thesame time and so avoid 
the embarrassment-of the accused and, I may add, 
of the jury, in attempting to deal with a multitude 
of charges at one and the same time.... It is 
very desirable that Public Prosecutors and the 
Courts should give full effect: to the spirit of the 
provisions of the Code, instead of straining them 
to cover doubtful .cases ` 

‘ At- page 506* Abdur Rahim, J. said: 

“J ¢ ss... generally speaking, there can be very 
little difficulty in arriving at a proper conclusion 
in a concrete case. For instance, in this case what 
is said to connect the different acts charged into 
one transaction iathe allegation that these acts 
were committed by the six persons in pursuance 


of a systematic scheme for defrauding those members: 


of the public who might subscribe to the fund. If 
this oontention were sound, then if the Company 
was carried on for 10 or 20 years and a hundred 
acts of embezzlement were committed during that 
period, the accused would be liable to be tried at 
one trial for all these offences. Obviously this can- 
nót be*the scope of s. 235, Criminal Procedure Code. 
No doubt proximity of time any more than unity 
of place is neither a necessary nor decisive test of 
what constitutes the “same transaction”, though 
such proximity often furnishes good evidence of 
the connection which unites several acts into one 
transaction,......1 think...community of purpose or de- 
sign and continuity of action are essential elements of 
the connection necessary to link together different acts 
into one and the same transaction. In such cases the 
acts alleged to.be connected with each otber must 
have been done in pursuance ofa particular end ‘in 
view and as accessary thereto or perhaps as sngges- 
ted by the circumstances in which the acts in pur- 
suance ofthe original design were done and in close 
proximity of time to those acts. But mere com- 
munity of purpose is not sufficient; there must also 
be continuity of action” 

: @) 33 M 502; 5 Ind. Cas, 847; 11 Cr. L J 258; 20 M L 
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Further on, this learned Judge observed: 

“As regards community of purpose, I think it 
would be going too far- to lay down that the mere 
existence of some general purpose or design such 
as making money at the expense of the public is 
sufficient to make all acts done with that object in 
view, part of the same transaction.” 

In Ramnarayan Amarchand v. Emperor 


52 Ind. Cas. 481 (5) certain officers of a 


‘company were convicted upon charges of 


(1) cheating and criminal misappropriation 
in relation to. the balance-sheet of the 
Company of 1912, inasmuch as in that 
sheet a profit was shown as having. been 
taken, whereas the -Company had not 
earned a profit, and (2) wilfully making 
a false balance-sheet of the Company for 
1913.. The accused were tried jointly on 
5 charges; 4 of which related to the 
balance-sheet of 1912 and one to the 
balance-sheet of 1913. In the trial Court 
if was. objected on behalf of the accused 
that there could not be a joint trial of the 
charges relating to the two balance-sheets, 


. buf thé objeciion was disallowed on the’ 


ground thatthe offences relating to these 
balance-sheets formed part of the same 
transaction.. On appeal a Bench of the 
Bomby High Cùurt held that the trial waa 
illegal inasmuch as the different acts at- 
tributed to the accused in respect to the 
two balance sheets did not form part of 
tre same transaction within the meaning 
of ss. 235 and 239, Criminal Procedure 
Code. Atp. 482* Heaton, J. observed : 

“From the prosecution point of view, it is per- 
fectly correct to say that both: these balance-sheets 
were prepared in pursuance of a conspiracy. One 
only has to think over the matter a little carefully, 
however, to see that this idea of a conspiracy 
covers a very great deal that cannot be included 
in the idea of ‘the: same transaction’, If we were 
to take those words.as covering a case of this kind, 
it would lead us to treat the same acts of mis- 
conduct or fraud, however often repeated, as con- 
stituting the same transaction, if there was the 
game general purpose underlying the repeated acts. 
But something far more definite than that. is re- 
quired, before separate proceedings can be brought 
within the meaning of the words ‘the same transac- 
tion’,” i 

In neither of the above two cases: was 
there.a charge of conspiracy under s. 120-B; 
and as we have-already shown, the plea of 
illegality was taken at the trial in each 


case. 

In Sanuman v. Emperor (6) a learned 
Judge of this Court quoted with approval the 
following observations of Chandavarkar, J. 


(5) 52 Ind. Cas. 481; A I R'1919 Bom. 111; 20 Or. LJ 
657; 21 Bom. L R 732. - < . 
(6) 19 A LJ 392; 63 Ind, Cas. 401; A I R 1921 All, 
19; 22 Or. LI 641. ~ i. - a 
*Page of 52 Ind. Gasi—[Hdjo 2 
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in Emperor v. Sherufalli (7) : 

“The real and substantial test, then, for deter- 
mining whether several offences are connected 
together so as to form the same transaction, depends 
upon whether they are so related to one another in 
point of purpose, or as cause and effect, or as 
principal and subsidiary acts, as to constitute one 
continuous action. A mere interval of time between 
the commission of one offence and another does not 
by itself necessarily import want of continuity, 
though the length of the interval may be an im- 
portant element in determining the question of 
connection between the two.” 


At page 399* the learned Judge of this 
Court observed : 

“In order to establish a transaction it is neces- 
sary to have a chain. Each event must be a link 
in the chain. There must be no rupture in the 
sequence. There must beno hiatus.” 

In Abdur Rahim v. Emperor (8) a certain 
person was charged with having committed 
80 separate acts of cheating. It was 
pleaded. at the trial and also in appeal 
that the trial was illegal for improper 
joinder of charges. The learned Judge of 
the Patna High Court who heard the appeal 
observed that offences do not form the same 
transaction merely because they may be 
inspired by one and the same general 
object such as that of deceiving the public 
or plunder. He referred to the case in 
Venketadri v. Emperor (4) and to the case 
in .Ramnarayan Amarchand v. Emperor 
52 Ind. Cas. 481 (5), and in connection with 
them he remarked at p. 104T: : 

“In the former of these cases it was held that 
` distinct acts of embezzlement committed in the 
course of several years by the managers of a com- 
pany formed with the object of defrauding the 
public cannot be said to form part of the same 
transaction by reason of such general object, that 
for separate acts toform parts of one and the same 
transaction, the purpose in view must be something 
particular and definite and that where each act 18 
a completed act in itself and accomplishes the 
original general design of defrauding the public as 
far as it goes, such acts cannot be tried together 
under s. 235 (1). It was pointed out in this case 
that Courts should give full effect to the spirit of 
the provisions of the Code instead of straining 
them to cover doubtful cases. In Ramnarayan 
Amarchand v. Emperor 52 Ind. Cas, 481 (5) Heaton, 
J. pointed out the distinction between acts com- 
mitted in pursuance of a conspiracy and acts com- 
mitted merely in pursuance of a general policy of 
deception, plunder and the like—the former may form 
one transaction, but notthe latter.” 

In the case last referred to, it does not 
appear whether the plea of misjoinder was 
taken at the trial, but it was taken before 
the Judicial Commissioner of Chota Nag- 
pur in appeal. It was not accepted by 


(7) 27 B 135; 4 Bom. LR 930. 

(8) A IR 1931 Pat. 102; 130 Ind Oas. 796; (1931) 
Or. Cag. 230; 32 Cr. LJ 611; 12 P L T 13; Ind. Rul. 
(1931) Pat. 206. 
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' him, but was allowed in’ revision by the 


High Court. 

Now in the present ease it seems to us 
that the separate acts of criminal breech 
of trust which were admittedly not com- 
mitted in pursuance of the congpiracy, but 
were isolated acts committed individually 
during the continuance of the conspiracy, 
were not part of the same transaction with 
the conspiracy itself and with those acts 
which were alleged to have been the sub- 
ject of the conspiracy. In other words, a 
conspiracy and acts done in furtherance of 
its common object have no community 
with separate acts which may be com- 
mitted hy a conspirator for individual 
ain. 

It follows from the above finding that 
the trial was illegal. inasmuch as it was 
in Violation of s. 233, Criminal Procedure 
Code, and was not validated by s. 235 (1) 
or s. 239 (d) of the Code. The question 
now to be determined is, with consequences 
flow from this illegality. Section 537 (a), 
Criminal Procedure Code, provides that: 

“Subject to the provisions hereinbefore con- 
tained, no finding, sentence or order passed by a 
Court of competent jurisdiction ‘shall be reversed 
XXVII or on appeal or 
revision on account of any error, omission or 
irregularity in the....charge unless such error, 


omission or irregularity has in fact occasioned a 
failure of justice " - 

At the foot of the section there is an 
explanation wich reads as follows: 

“In determining whether any error, omission or 
irregularity in any proceeding under this Code has 
occasioned a failure of justice, the Court shall have 
regard tothe fact whether the objection could and 
should have been raised at an earlier stage in the 
proceedings.” . ; 


It will be observed that the word “ille- 
gality” finds no place in that section; and 
on the other hand it will have to be borne 
in mind that in the present case no plea of 
misjoinder was taken at the trial. 

In Subramania Ayyar v. Emperor (9), 
the accused had been tried on an’ indict- 
mentin which he was charged with 41 acts 
of the same kind. There was no question 
of these acts forming part of the same 
transaction and s. 234, Criminal Proce- 
dure Code, had been clearly contravened. 
A plea of misjoinder of charges was taken 
at the trial and it was contended that the 
trial was bad for violation of ss. 233 
and 234, Criminal Procedure Code. The 
same plea was taken before their Lordships 
of the Privy Council. At p. 9%7* we find the 
following observation: 

(9) 25 M 61; 28 I A 257; 11 M LJ 233; 2 Weir 712; 8 
Sar 160 <P 0). 5 
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“Their Lordships cannot regard this (i. e.„ the 
contravention of ss. 233 and 234, Criminal Procedure 
Code) as cured by s. 537. faa, 

Their Lordships are unable to regard the dis- 
_Ohedience to an express provision as to a mode of. 
trial as a mere irregularity. Such a phrase as 
irregularity is not appropriate to the illegality of 
trying an accused person for many different offences 
at the same time and those offences being spread 
over a longer period than by law could have been 
joined together in one indictment." 

This case was decided in 1901. It was 
referred to in a Lahore case, Allu v. 
Emperor (10). In that case two parties had 
been put. on their trial as the result of a 
fight. In each of the two ecross-cases wit- 
nesses of the prosecution were at the 


request of the accused and, their Counsel - 


treated as defence witnesses in the other 
case and there was a cons>lidated judgment. 
It was held that the procedure adopted was 
a serious departure from the usual and 
proper course and the fact that the pri- 
soners and their Counsel had consented to 
it could not give it a legal sanction. It 
was observed that: 

“Tt is a well-established principle of law that a 
prisoner can consent to nothing which is not 
authorized by law and the consent of Counsel for 
an accused person cannot validate a course of pro- 
cedure which the law does not authorize.” 

It was fnriher held that: 

“Section 547 of the Code does not apply to an 
infringement of statutory requirement, but only to 
errors, Omissions and irregularities of a technical 
nature which may occur by accident or oversight 
in the course of proceedings conducted in the 
mode prescribed by statute.” 


In the result the convictions were set 
aside and the cases were returned for re- 
trial. 

In 1926 there was another decision of 
the Privy Council. This is the case in 
Abdul Rahman v. Emperor (11). At the 
trial, the depositions of the witnesses for 
the prosecution were recorded in English. 
Some of the witnesses knew English and 
others did not. At the conclusion of the 
evidence of the English-knowing witnesses, 
their depositions were handed over to them 
toread and the witnesses read them over 
to themselves, {n the case of witnesses 
who did not know English, their deposi- 
tions were handed over tothe interpreter, 
who read over and interpsted the same to 
the witnesses, and while such reading over 
and interpretation was going on, the Magis- 
trate went on recording the deposition of 


(10) 4 Lah 316; 75 Ind, Cas. 980; A IR 1924 Lah. 


104; 25 Cr. L J 68. 

(11) 25 A’ L J 117; 109 Ind. Cas. 227; A I R 1927 P O 
44: 54 I à 96; 28 Cr. L J 289: 5 R 53; 310 WN 271: 
(1927) M W N 103; 33 ML T54 8P L T 155:40 W 
N 283; 6 Bur. LJ 65; 52 M L J 585; 29 Bom. L R813; 
-450-L J 441. (P 0), . i pa 


- 
~ 


EMPEROR V, BISHAN SAHAT (ALL) 


 ramania 


999 


other witnesses. This procedufe was ape 
parently adopted at the request of counsel 
for the accused, but before their Lordships 


- of the Privy Council it was objected that 


the trial ‘was invalid by reason of the fact 
that under s. 360, Criminal Procedure 
Code, it was imperative that the deposi- 
tion - of witnesses should have been read 
and explained tothem in the presence of 
the accused or his Pleader. At p. 195* their 
Lordships referred to the case jin Sub- 
Ayyar v. Emperor (9) and 
observed : 

“The distinction between that case and the pre- 
sent is fairly obvious. The procedure adopted, t. e, 
in Subramania Ayyar v. Emperor (9) was one which 
the Code positively prohibited and it was possible 


thatit might have worked actual injustice to the 
accused.” 


In the case in Abdul Rahman v. Emperor 
(11), there had been a breach of a directory 
provision of the Criminal Procedure Oode 
whereas in Subramania Ayyar v. Emperor 
(9) there was a breach of a positive 
prohibition in respect to the mode of 
trialand it is contended before us on the 
strength of their Lordships’ decision in 
Subramania Ayyar v. Emperor (9) that 
where there has been a violation of such 
a prohibition, the trial woald be invalid 
even if it. were merely possible that such 
violation might have worked injustice 
tothe aceused. At p 12i of 25 A. L.J. 
their Lordships remark : | 

“ -ln applying s. 537 of the existing Code 
of Criminal Procedure, the Court is directed to 


have regard to the question whether the objection 
could and should have been raised at an earlier stage 


-of the proceedings, but they wish it tobe understood 


that no serious defect in the mode of conducting a 
criminal trial can be justified orcured by the consent 
of the*Advocate of the accused.” 


In the circumstances of that: case, how- 
ever, their Lordships held that non-compli- 
ance with the strict provisions of s. 360, 


.Criminal Procedure Code, only amounted 


to an irregularity and was cured by s. 537 
of the Code. 

In the Fail Bench case in Emperor v. 
Erman Ali (12) the provisions of s. 326, 
Oriminal Procedure’ Code, had not been 
followed by the trial Court. Before the 
High Court at Calcutta it was objected 
on behalf of the accused that the trial 
was bad inasmach as the jury had not 
been constituted in accordance with law. 
The High Court held that there had been 
an irregularity which was technical and 
curable. We mention this case because 

(12) ATR 1970 Cal. 212; 123 Ind. Cas 664; (1930) 


Cr. Cas. 212; 31 Cr. L J 536; 57 O 1298:310 WN 
296; 51 OL J 171; Ind. Rul. (1930) Cal 360 (F. B.). 
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of certain observations which were made 
in the judgment in respect to the decisions 
of the Privy Council in Subramania Ayyar 
v. Emperor (9) and in Abdul Rahman v. Em- 
peror (11). At p. 216" Rankin, O. J. 
observed as follows: 

' “The Judicial Committee pointed out in Subramania 
Ayyar v. Emperor (9) that though in a sense the 
merest irregularity may be illegal, it does not follow 
that all illegalities are within the scope of s. 537. 
They did not say orsuggest that nothingcould be 
cured under the section ifit was illegal and as the 
Division Bench has pointed out we now have in 
Abdul Rahman v Emperor 11) an express decision 
tothe contrary. Both decisions are really a con- 
demination of the view that all illegalities are as such 
in the same category for the present purpose. In the 
former caseit was idle to suggest that there was 
no prejudice. The accused had suffered in an 
aggravated-form the very prejudice from which 
the Code intends to save him. In Abdul Rahman vV. 
Emperor (11) the test applied was whether there 
was groundfor any probable suggestion of any 
failure of justice. TheJudicial Committee in view 
of difference of opinion in India andof the fact 
that no case had come before them since Subram- 
ania Ayyar v. Emperor (9) carefully explained and 
applied s. 537 “for the guidance of the Courts" 
and this decision must now govern the interpretation 
of the section unless and until the Legislature shall 
See: fit to amend the section.” 
> Now the twoPrivy Council decisions to 
which wè have referred, viz., the case in 
Subramania Ayyar v. Emperor (9) and the 
case in Abdul Rahman v. Emperor (11) 
were the subject of consideration by a 
Full Bench of this Court in 1933. This 
is the case in Kapoor’ Chand v. Suraj 
Prasad (13). It arose out of proceedings 
under s. 145, Criminal Procedure Code. 
There had been an irregularity in the 
Magistrate’s order, but it was held that 
there had been no prejudice to the 
accused. After considering the case in 
Subramania Ayyar v. Emperor (9) the 
Court observed at p. 1907 : 

. “In a later case, however, viz., Abdul Rahman v. 
Emperor which: 
(11) their Lordships pointed out that in the 
earlier case “it was possible that it might have 
‘worked actual injustice to the accused.” It may 
be that their Lordships 
the later case, wanted to point out that s. 537, 
Criminal Procedure Uode, could not cure the defect 
in Subramania Ayyar v. Emperor (9) because the 
Code contained the provision that an irregularity 
which had worked injustice to the accused could not 
be cured. But itis significant that although their 
Lordships of the Privy Council drew a distinction 
-between an ‘illegality’ and an ‘irregularity’ in the 
earlier case which was decided in the year 1901, the 
Legislature did not introduce the word ‘illegality’ 
ins. 537 or anywhere else in the Code although 
it was amended after that year. This being the 

(13) (1983) A L J 188; 142 Ind. Cas 537; A I R 1933 

All. 264; (1933) Cr. Cas. 434; 34 Cr, L J 414; 55 A 301; 
Ind. Rul. (1933)-All. 125; L R 14 A 48 Or, (F B). 
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of the Privy Couneil, in’ 


wWiG 
state of the law, we do not think that we should, 
introduce a distinction between ‘illegality’ and . 


‘irregularity.’ The sole criterion given by s. 537 . 
is whether the accused person has been prejudicéd 
or not. The object of procedure isto enable the 
Court todo justice, but if in spite of even a total 
disregard of the rules of procedure justice has 
necessity for 
setting aside the.final order which is just and 
correct simply because the procedure adopted was 
wrong.” aa 

A portion of the above observations was 
quoted as authority by a Bench of this 
Court of whichone of us was a-member 
in Lala v. Emperor (14). In that case it was 
pleaded that the jury had not been 
properly constituted under s. 326, Criminal 
Procedure Code, and the case in Emperor 
v. Ernam Ali '12) was referred to. 

The Full Bench case again fell to be 
considered by a Bench of this Court in 
Mathuri v. Emperor (15). Seven persons 
were tried together upon a number of 
charges. Two of them were charged with 
offences under ss. 302 and 497, Indian 
Penal Code. One was charged under 
s. 460, Indian Penal Code, and four were 
charged under s. 411, Indian Penal Code. 
A plea of misjoinder of persons was taken, 
and it was contended that the trial was 
bad for the reason that under s. 239, 
Oriminal Procedure Code, the persons con- , 
cerned could not properly be tried toge- 
ther and there was a violation of s 233, 
Criminal Procedure Code. It was held that 
there was a misjoinder of persons, but 
that the defect or illegality ‘or whatever 
it may be called” was curable by reason 
of the provisions of s. 637, Criminal Pro- 
cedure Code, if it had not in fact occa- 
sioned a failure of justice. The learned 
Judges gave effect to the view expressed 
by the Full Bench in Kapoor Chand v. 
Sura) Prasad (13). They then proceeded 
to consider whether the accused had been 
prejudiced. At p. 528* they observed : 

“It would appear from the record that this con- 
tention as to misjoinder of persons was never 
urged in the Sessions Court and, if such only 
amounts to an error or irregulartiy in the proceed- 
ings, it will be difficult for the accused at this late 
stage to establish......that such has occasioned a 
failure of justice.” 

The Court then went on to find that in 
fact the accused had not been prejudiced. 
We must now consider the situation with 
which we have to deal. Subramania 


(14) (1933) A L J 1446; 148 Ind, Cas, 339; A IR 1933 
All, 941; (1933) Or. Cas. 1561; 35 Cr. L J 668; 56 A 210; 
L R15 A 24 Or;6R A 683, 

(15) (1936) A L J 518; 163 Ind. Cas. 253; A I R1936 
All. 337; (1936) Cr. Cas, 401; 36 Cr. L J 794; 58 A 695; 
8 R A 928; 1936 AL R 539. i AA 
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Ayyar v. Emperor (9) is’ authority for the 
proposition that the trial of a person. for 
many different offences in contravention 
of s. 734, Criminal Procedure Code, is bad 
and incurable. In that case, as we have 
shown, this objection was taken at the 
trial; in Abdul Rahman v. Emperor (11) 
their Lordships of the Privy Council dis- 
| tinguished ihe case in Subramania Ayyar 
|v. Emperor (9) on two grounds, viz., (1) 
that “the procedure adopted was one which 
the Code pcsitively prohibited” (as in the 
present case) and (2) that “it was possible 
that it might have worked actual iu- 
justice to the accused”. The - question 
emerges whether the adoption of a pro- 
cedure which is positively prohibited by 
the Code would ipso facto invalidate a 
trial even if no objection had been taken 
at the hearing of the case and apart from 


all question of prejudice. In this connec- 


tion we would refer again to the observa- 


tion which occurs on p. 121* and which we: 


have already quoted. This shows that in 
Abdul Rahman v. Emperor (11) their Lord- 
ships did contemplate circumstances in 
which a defect in procedure might be 
incurable. Per_contra in Subramania 
Ayyar v. Emperor’ (9) they did not say that 
an illegality in the form of trialisin all 
circumstances incurable. 

Now the Full Bench of this Court in 
Kapoor Chand v. Suraj Prasad (13) has 
interpreted these two decisions of the 
Privy Council in a certain way and has 
explained the meaning and implications 
of s. 537, Criminal Procedure Code. The 
views thus expressed are authoritative and 
are binding on us and we are ac- 
cordingly relieved of the necessity of 
interpreting those pronouncements for 
ourselves cr explaining the provisions of 
s. 5A, Criminal Procedure Code. In the 
present case there has been a violation 
of a statutory provision against a parti- 
cular mode of trial. The trial was thus 
illegal. The Full Bench held, however, 
that there is no distinction between an 
illegality and an irregularity; both are 
curable under s. 537, the sole criterion 
being whether the defect has or has not 
occasioned an injustice. In these circum- 
stances, although the trial in the present 
case was illegal for misjoinder, if can only 
be held to be vitiated if we find that the 
accused were prejudiced or embarrassed:in 
their defence or if there has been other- 
wise a failure of justice. 

It is to be regretted that learned Counsel 

*Page of 25 A LJ.—[ Ed. a 


mw 


EMPEROR V. BISHAN SAHAT (ALL.) 


_ prejudiced 


1001 


for the accused did not argue this plea 
of illegality and of consequent prejudice 
at the very outset instead of waiting 
until we had heard the Government 
Advocate on merits and had been taken 
through all the evidence on which he relied 
in support of the prosecution and had also 
heard in part the arguments in reply of 
Counsel fer the defence. The result hag 
been an unfortunate waste of time and 
labour inasmuch as, having now heard 
arguments at considerable length on this 
pisa, we have arrived at the conclusion 
that the accused were in all probability 
and embarrassed in their 
defence and that the convictions must be 
set aside. 

As we have already shown, there were 
17 charges against the accused. The first 
was a general charge of conspiracy under 
s. 120-B in respect to offences under ss, 420, 
465, 467 and 477-A, Indian Penal Code. 
Then there were two charges under s. 477-A 
against B. 8. Vidyarthi, A. B. Tandon 
and Gopi Nath Singh and one charge under 
this section against the aforementioned 
three persons and K. B. Tandon. The 
fifth charge was under s. 467 against 
B. S. Vidyarthi, A. B. Tandon, Gopi Nath 
Singh and R. B. Govind Prasad. The 
sixth was under s. 465 against B. 8. 
Vidyarthi, A. B. Tandon and Gopi Nath 
Singh. The seventh was under s. 467 
against K. B. Tandon, the eighth was 
under s. 467 against B.S. Vidyarthi, A. B. 
Tandon and R. B. Govind Prasad. The 
ninth was under s. 420 against B. S. 
Vidyarthi, A. B. Tandon and Gopi Nath 
Singh. The eleventh was under s. 420- 
öll against B.S. Vidyarthi, A. B. Tandon 
and R B. Govind Prasad. All these 
charges were in respect to acts alleged 
to have been committed in pursuance of 
the conspiracy. The tenth charge was 
under s. 420 against A. B. Tandon and 
was in respect to an offence alleged to 
have been committed in the course of, 
but not in pursuance of the conspiracy. 
Then we have six charges under s. 409, 
which offences are not alleged to have 
been the subject.of the conspiracy at all. 
These acts are alleged to have been com- 
mitted in the course of the conspiracy, but 
nct in pursuance thereof. Two of these 
charges were against B. S. Vidyarthi, three 
against A. B. Tandon and one against 
Gopi Nath Singh, 

We take into account the fat that no 
objection as regards the form of trial was 
taken before the Judge, but wè also note 
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that the accused appear to have been 
only occasionally and spasmodically re- 
presented by Counsel. On the very face 
of things, it would appear that the accused 
must inevitably have been bewildered 
and embarrassed in having to defend 
themselves against such a diversity and 
multiplicity of counts, at least six of which 
were illegally joined with the others inas- 
much as they did not form part of the 
same transaction. The trial resulted ina 
conviction on three only out of the seven- 
teen charges. The Local Government has 
appealed against the acquittal on four of 
the remaining charges. We must, there- 
fore assume that the accused have been 
rightly acquitted on ten out of the seven- 
teen charges. There is in the circum- 
stances a clear presumption of prejudice, 
which is not rebutted by the omission of 
Counsel to object in the Court below to 
the illegality of the trial. The learned 
Judge himself felt embarrassment both 
on his own behalf and on behalf of 
the accused, At p. 878 he remarks in his 
judgment : 

“A very large number of instances have been 
cited, which, according to the prosecution, go to 
show that the Indian States Bank was conceived 


-in fraud, was born in fraud, lived in fraud and 


died in fraud. I shall deal with these instances ss 
briefly as possible, although the prosecution has 
literally flooded the record with a very large 
number of exhibits and lengthy statements 
numerous witnesses.” 

Further on at p. £83 he savs: 

“To prove conspiracy the prosecution has brought 
such a volume of evidence on the record and hag 
exhibited so many documents that a sort of cloud 
prejudicing the accused has been raised and one 
finds it very dificult to view things in their true 
perspective.” 

In the circumstances we find it imposible 


+ 


to avoid the conclusion that the accused 


were prejudiced and that there had not been 
a fair trial. 

In Subramania Ayyar v. Emperor (9), 
as we have shown, their Lordships of the 
Privy Council held that the trial of an 
accused pereon on a number of charges 
in Violation of s. 234, Criminal Procedure 
Code, was illegal andin Abdul Rahman 
v. Emperor (11) their Lordships disting- 
uished the former case from the one which 
they were then considering on the ground 
that such misjoinder might have worked 
injustice to the aceused. In Alimuddi 
Naskar v. Emperor (16) seven persons 
were charged under s. 120-B read with 
s. 302, Indian Penal Code, and also under 
ss. 302 and 436, Indian Penal Code. There 


(16) A I R 1925 Cal. 3:1; 85 Ind. Cas. 231; 296 Or. L J 
487; 52 O 253; 29 O W N173; 40 CL J 541. 
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were nine separate counts of murder and 
one of arson and it was alleged that all 
these offences had been committed in 
pursuance of the conspiracy or at any 
rate in the course of the same transaction. 
The allegation was that the accnsed persons 
had a quarrel with the family of one 
Momrez and that one night they went to 
his house and set fire to the hut in 
which Momrez and his two wives and. 
some children were sleeping, and all the 
inmates were burnt to death. In other huts’ 
a person named Intaz and another person 
named Bibijan were sleeping and they too 
were murdered. Atp. 342* Walmsley, J. 


. observed : 
~ “It is merely a technical defect that the seven 


inmates of Momrez’s hut are all named in one 
charge of murder instead of a separate charge of 
murder being drawn in regard to each. To that 
J attach no importance. It is more serious that 
all the accused are charged in regard to the killing 
of Intaz and in regard to the killing of Bibijan, 
for those deaths were caused by particular members 
of the attacking party, and it is possible that they 
lay outside the common intention, at any rate that 
the killing of Bibijan did so." 

At p. 345* Mukherji, J. remarked : 

“Applying the Iixceptions in ss. %35 and 239, 
Criminal Procedure Code, all these charges could no 
doubt be legally joined; but it should be remember- 
ed that the provisions of these—sections are merely 
enabling ones and ifthere is risk of embariassing 
the defence, such joinder of charges should not be 
resorted to.” 

Further on at p. 346* he observed : 

“In my opinion the accused were embarrassed in 
their defence and the jory misled and confused, 
and there has not besn a trial of the case upon 
charges properly framed in consonance with the 
facts alleged by the prosecution. A multitude of 
charges not having proper foundation, obscur- 
ing the case which the accused had. got to meet, 
were, put forward, and therefore there was no 
proper trial which the accused were entitled to under 

e & oo 

In the end, the Court ordered are-trial. 
It may be noted that in that case, as in the 
one before us, no objection was taken at 
the trial itself. In a later case, Emperor 
v. Erman Ali(12), a Full Bench of the 
Calcutta High Court had occasion to refer 
to the Privy Council decisions in Subra- 
mania Ayyar v. Emperor (9, andin Abdul 
Rahman v. Emperor (11), and at p. 217T, 
Page, J. said : 

“Now, in 1901, Subramania Ayyar v. Emperor (9), 
was decided by the Privy Oouncil. It was «a 
plain case in which there had been a flagrant 
violation ol a rule of procedure enacted to prevent 
the prejudice that an accused person inevi- 
tably will suffer if he is called upon to 
answer in ons trial a multiplicity of charges, In 
that case the failure to conform to the procs- 
dure laid down in the Code of Criminal Procedure 
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clearly went 
vitiated it.” 

At p..218*, he observes : 

“Whether a particular breach of the procedure 
prescribed in the Code vitiates the proceedings or 
“not, in my opinion, must depend upon the gravity 
of the breach and the consequences that are presumed 
or proved to have flowed from it.......seees." 


Then there is a Bombay case, viz. 
Queen-Empress v. Fakirapa (17). There 
were four persons cn their trial, -all of 
whom were Police Officials. The charge 
against them was that during a Police 
investigalion into a case of theft, they 
ill treated and wrongfully confined one 
Hanma, his wife Rakhma, and his son- 
in-law, Yellia, with the object of extorting 
confessions from them end recovering the 
stolen property. They were charged with 
the following offences. (1) All the four 
accused persons were charged with an 
offence under s. 380, Indian Penal Code, 
committed against Hanma, the charge 
covering several acts of violence alleged 
to have been committed against Hanma 
during his illegal confinement, which form- 
ed the subject of the second head of the 
charge. (2) All the accused with an offence 
under s. 348, committed against Hanma 
between January 5 and 18, 1889. (3; 
Accused Nos. 1 and 3 with an offence 
under s. 348 committed against the de- 
ceased Rakhma, wife of Hanma, on Janu- 
ary 5, 1889. (4, Accused No. 3 with an 
offence under s. 330° committed against the 
deceased Rakhma on January 14, 1889. 
(5) All the accused with an offence under 
s. 330 committed against Yellia in the 
interval between January 15 and. 23, 
1889. (6) All the accused with an offence 
under s. 348 committed against Yellia 
during the same period. (7) Accused No.1, 
2 and 3 with an offence under s. 346 
committed against Yellia between Feb- 
ruary 8 
held that: 

“Tf, in any case, either (the accused are likey to 
be bewildered in their defence by having to meet 
many disconnected charges, or the prospect of a 
fair trial is likely to be endangered by the produc- 
tion of a mass of evidence directed to many 
diferent matters and tending by its mere accu- 
mulation to induce an undue suspicion against 


the accused, then the propriety of combining the 
charges may wellbe questioned.” 


The principles thus laid down in the 
aforementioned case were cited with appro- 
val by this Court in Sanuman v. Emperor 
(6). 
In the present case, there were 99 wit- 
(17) 15 B 491, 


to the root of the trial and 
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nesses for the prosecution and 
documentary exhibits. Our arenes 
alone contain 890 pages of printed matter 
Having regard to all the cirenms' ances 
we are compelled to hold that the accused 
were embarrassed in their defence in have 
ing to meet a multifarious accumulation 
of evidence upon a diversity of eonnts 
several of which were legally joined in 
the trial _ We wish to do justice to the 
Investigating officers who must have de- 
voted an immense amount of time, labour 
and care in collecting, sifting and ¢.2-ordi- 
nating this mass of evidence, but we think 
that before a prosecuiion of thig character 
is launched, legal advice ought to be taken 
cl the ends of guid be defeated. 

remains to be determined t i 
not re-trial should be aaa 
Counsel for the accused have strenuously 
pleaded against such action and they point 
out that, taking into consideration the 
investigation, the enquiry, the trial and 
the appeal, the case has been pending 
against the accused since 1939, This is 
unfortunately true, but if the plea of mis- 
joinder had been taken at the earliest 
possible moment in the Court of the Com- 
mitting Magistrate, a very large amount 
of this time would have been saved. We 
naturally express no opinion on the merits 
and are not in a proper position to do s93 
Since we have only heard a Portion of 
the arguments for the defence, but the cise 
1s one of no little importance from the 
point of view of publie morality and we 
think that. if we were to refrain from order- 
inga re-trial, such om'ssion might en- 
conarge fraud and dishonesty in other, 

In the result we dismiss the Government 
appeal and the application for enhance. ` 
ment and we also allow the appeal of 
B. 8. Vidyarthi, A. B. Tandon and Gopi 
Nath Singh, but we sie that these 
on such char j 
such number of trials as the ae 
may deem proper. Presumably the charges 
on which the accused have been acquitted: 
and in respect to which the Local Govern- 
ment has not appealed will be dropped 
We would suggest that advice of compe- 
tent Counsel be obtained before the case 
i8 again presented for trial. The bail 
bonds are cancelled. 


D. Re-trial ordered. 


1004 
BOMBAY HIGH COURT 
Full Bench. 
Criminal Reference No. 123 of 1937 
August 17, 1937 
BEAUMONT, O. J.s Sen AND Norman, Jd. 
EMPEROR—PRosEouToR 
VETSUS 
WAMAN RAMJI PATIL 
Criminal Procedure Code (Act V of 1898), s. 562 
‘1-A)—Third Class Magistrate, if can exercise power 
of admonition under sub-s. (1-A). oe 
The proviso to sub-s. (1) of s. 562, Criminal Pro- 
cedure Code, does not extend to the powers confer- 
red by sub-s. (l-A) and a Third Class Magistrate is, 
therefore, entitled to exercise the powers conferred by 
gub-s, (l-A). Emperor v. Ranchhod Harjivan (1), 
overruled. 
‘Or. Ref. made by the District Magistrate, 
West Khandesh. 
Mr. P. B. Shingne, for the Crown. 
Beaumont, C. J-—This is a reference 
made by the District Magistrate of West 
Khandesh inviting the Court to set aside 
an order made by the lhird Class Magis- 
trate of Sindkbeda under s. 562- (1-A), 
Criminal Procedure Code, on the ground that 
the Magistrate had no power to make the 
order in view of the Proviso tos £62 (1). 
The District Magistrate’s viewis no doubt 
based on the decision of this Court in 
Emperor v. Ranchhod Harjivan (1) though 


the Allahabad High Oourt in Murlidhar. 


(2) has taken the view 
that the Provis to s. 562 (1) does not 
apply to s. 562 (1A). When the malter 
came before a Devision Bench consisting 
of myself and Norman, J., we thought that 
there was some doubt as to whether the 
decision of Emperor v. Ranchhod Harjivan 


v. Mahbub Khan 


(1) was right, and therefore, the matter was. 


referred toa Full Bench and the Govern- 
ment Pleader has appeared’ and submitted 
his views to the Court. Now s. 562 (1) 
enables’ the Court to bind over a first 
offender, instead of seniencing him in 
cases covered by the section. The section 
deals with an offence by any person not 
under 21 years of age punishable with not 
more than seven years’ imprisonment and 
with an offence by any person under 2] 
years of age or any woman which is 
punishable with death or transportation 
for life, where no previous conviction is 


proved against the offender, and in decid-: 


ing whether to apply the sub-section or 
not, the Courtis to have regard to the 
age, character or antecedents of the 
offender and tothe circumstances in which 


(1) 27 Bom. LR 1019; 89 Ind. Cas. 1029; A I R 1925 
Bom. 479; 26 Cr. L J 1461- 
(2) 47 A 353; 85 Ind. Cas. 818; AIT R 1925 All. 644; 


96 Or, L J 624. 
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the offence was committed. Then the Pro- 
viso directs that where any first offender 
is convicted by a Magistrate of the Third 
Class, or a Magistrate of the Second Class, 
not especially empowered by the Local 
Government in this behalf. and the Magis- 
trate isof opinion that the powers con- 
ferred “by this section” should be exer-. 
cised, he shall record his opinion to that. 
effect,and submit the proceeding to a. 
Magistrate of the First Class, or Sub- 
Divisional Magistrate and the latter Magis- 
trate can then take the appropriate action. 
Sub-s. (L-A) was added in the year 1923, 
and the Amending Act provides merely 
that after sub-s. (1) of s. 562, Criminal 
Procedure Code, the following sub-section. 
shall be inserted, and then sub-s. (1-A) Is 
enacted. That sub section enables the Court 
in the case of a person convicted of certain 
offences which are specified or any offence. 
under the Penal Code punishable with not 
morethan two years’ imprisonment, where 
no previous conviction is proved, to dis- 
charge the accused witha warning, and 
into 
consideration in determining whether to 
exercise the powers conferred by the sub- 
section are the age, character, antecedents 
or physical or mental condition of the 
offender and the trivial nature ‘of the 
offence or any extenuating circumstances. 
So that the Court must find that the 
offence is of a trivial nature or that there 
are extenuating circumstances. 

Now it is to be noticed that there is 
nothing inthe Amending Act to suggest 
that the Proviso to subs. (1) is to be 
read intoths new sub-s. (1-A) and prima- 
facie there seems to be no justification 
for taking’ the Proviso out of sub-s. (1). 
and reading it into sub-s. (1-A). It would 
have been very easy forthe Legislature, 
if they had so desired, to have - enastéd. 
that the Proviso to sub-s. (1) was to extend 
to sub-s. (1-A). This Court in Emperor va 
Ranchhod Harjivan ‘1), in holding that the. 
Proviso did apply to sub-s. (1-A), relied 
on the fact that the Proviso referred to 
the powere conferred “by this section,” 
an expression which the Court thought 
would include sub-s. (l-A) after its enacte 
ment. But when one has regard to the. 
provisions of sub-s. (1) of s. 562, before 
the addition of subes. (1-A), it is apparent 
that the reference to‘ this section” in the 
Proviso was meant as a reference to 
“this sub-section” because the only other 
powers conferred by the. section, . namely. 
those in sub-ss. (2) and (3) ° are powers 
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. Legislature as appearing from the history 
of the enactment and the language of the 
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: conferred on the High Court or an Appel- 
~late Court and it is obvious that the 


exercise of those powers could: not be 
‘referred by a Third Class Magistrate to a 
First Class Magistrate. 


as it stands, I see no reason for reading the 
‘Proviso to s. 562 (1) intos. 562 (L-A). But 
in construing an Actof Parliament the 
Court must always have regard to the 
scheme of the Act as appearing from a 
perusal of the language of the whole enact- 
ment, and we have, therefore, to see whe- 
-ther it is necessary, in order to give effect 
-to the scheme ofthe Act, that we should 
do a certain amount of violence to the 
language and read the Proviso to sub-s. (1): 
-into sub-s. (1-A). In that connection the 
‘Government Pleader has referred us to the 
fact that sub-s. (1) to s. 562,a8 it origin- 
` ally existed, required the Court, in consi- 
-dering whether the powers in the sub- 
‘section should be applied, to have regard 
not only to the youth, character and ante- 
-cedents of the offender (as at present), but 
tothe trivial nature of the offence and 
‘toany extenuating circumstances under 
which the offence was committed. In the 
-year 1923, by Act XVIII, subses. (1) of s. 562 
was re-enacted and the obligation on the 
Court to have regard to the trivial nature 
“of the offence and to extenuating circum- 
stances was omitted. Then, laterin the 
«game year, came the Amending Act adding 
-pub-s. (1-A) which requires the Court, for 
„the purposes of that sub-section, to have 
regard to the {rivial nature of the offence 
-or any extenuating circumstances. [t seems 
-to me, therefore, that the Legislature 
intended ‘that the powers conferred by 
s. 562 (1) should be exercisable in cases 
‘of a serious nature which fell within the 
terms of the section, and not merely in 
cases of a trivial nature. Onthe other 
“hand, the special power conferred by sub- 
B. (1-A) of releasing after due admonition 
was only to be exercised in cases of a 
trivial nature or where extenuating cir- 
cumstances were found,- and it may well 
“be thatthe Legislature ‘deliberately consi- 
dered thatin relation to the more serious 
powers under sub-a.(1),it was not right 
to entrust them to the lower 
‘Magistrates, but that in relation to the 
„much less’ serious powers under sub-a. 
[(-A) there was no danger in allowing the 
„Tess experienced Magistrates to act upon 
them. In my opinion, therefore, both on the 
“language of the section as it stands and 
np a consideration of the policy - of the 


grades of 


section as a whole, it is clear that the Pro 
viso tosub-s. (1) does not extend to the 


' powers conferred by subs. (1-A) and that 
So that on the language of the section’ 


a Third Olass Magistrate is, therefore, 
-entitled to exercise the powers conferred 
by subs. (l-A). For these reasons the 
‘reference will be rejected. 
Sen,.J.—I agree and have nothing to add. 
Norman, J,—I agree. I, too, have noth- 
ing to add. 


De Reference rejected, 





SIND JUDICIAL COMMISSIONER'S 
COURT. 
Civil Revision Application No. 146 of 1933 
December 14, 1936 
Davis, J.C. ano MEHTA, A.J. C. 
SADHUSING FATEHSING— 
APPLICANT 
VETSUS 


J HAMANDAS VALIRAM—Opposits 


PARTY 

Contract—V oid contract—Contract void ab initio, 
nature of-—Contract Act (IX of 1872), s. 65--Scope— 
Person paying money for arranging his marrt.ge— 
Murriage not completed—Sutt for recovery ,of money 
on ground of money had and received. 

‘To say that the contract is void from its inception 
is a contradiction in terms. A contract voidin its 
inception isno contractat all; it has not passed from 
the stage of an agreement to "the stage of a contract 
but comes within the broad and general principle 
that a contract void from its inception is no contract 
at all but an agreement not enforceable at law and, 
therefore, void. 

Coitracts which are void from their inception be- 
cause of an unlawful object come within the scope of 
s. 65, Contract Act. In cases of mariage biokerage 
contracts a distinction is drawn between marriage 
brokerage contract where the marriage has been 
carried out and marriage brokerage contiacts where 
the marriage has not been carried out. Where a per- 
son pays a certain sum of money to another 1n consi- 
_deration for his arranging marriage, but the marriage 
is not completed, the pessa can institute a suit for 
money on ground of money had and received. Gulab- 
chand v. kulbai 5), fullowed. 


U. R. App. against an order of the Judge, 


-Small Oause-CVourt, Hyderabad. - 


€ 


- Mr, Khanchand Gopaldas, for the Applic 
Gant. ` 
7 Mr. Lokumal Naraindas, for the VEpeelis 

arty. 

‘Davis, J. G—This is an application in 
revision against the judgment- -of the 
learned Judge sitting in the Small Cause 
Court, Hyderabad, in .which ‘he decreed 
the Plaintiff's suit for Rs, 100. 1t was 
contended in revision that the agreement 
under ‘which the plaintiff sued to recover 
‘this’ Rs. 100 .was void on the ground that 
‘it was a ‘marriage brokerage CONTAC he 
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Reliance has been placed upon the cases in 
Pitamber Ratanji v. Jagjiwan Hansraj (1) 


and Vaithyanathan v. Gangaraju (2). This ` 


principle of marriage brokerage contracts or 
agreements being against public policy, is 
‘accepted by a Bench of the Bombay High 
‘Court in Dholidas v. Fulchand (8), in which 
the learned Judges say: 

“ that sach an agreement (that is marriage broker- 
` age agreement) is voidas opposed to public policy 
under s. 23, Contract Act, and this decision is bind- 
ing upon us.” 

It is, however, urged that this agreement 
being a marriage brokerage agreement— 
as in the case before us it clearly is—the 
Rs. 100 paid by the plaintiff to the defen- 
dant, a stranger, to arrange his marriage 
was due to be refunded as the marriage 
was not completed, that s. 65, Contract 
Act, does not apply because that section 
does not apply to contracts void from 
their inception, and reference was made 
to the case in Hemandas Ramrakhiomal v. 
Chellaram Daloomal (+), where ıt is laid 
down that where the agreement is void 
` for illegality, no suit for restitution will 
lie. But that ruling appears contrary to 
ihe Bombay ruling in Gulabchand v. Fulbar 
(5), and, whatis more important, contrary 
to the ruling of the Privy Council in 
Harnath Kur v. Indar Bahadur Singh (6). In 
. Gulabchand v. Fulbai (5), it was said by 
Bachelor, J. 


“The section (s. 63, Contract Act), provides for the 
restitution of any advantage received undera con- 
_tract or agreement, in two cases, of which the first 
is the case where ‘an agreement is discovered to be 
void’. It is urged that the agreement before us was 
-never discovered to be void but was void ab initio. 
. That, however, is, we think, precisely the case contem- 


plated by the section, where the word ‘agreement’, ` 


used in sharp antithesis to the word ‘contract’ in the 
second branch of the sentence clearly denotes an 
agreement which, being void ab “initio, never reached 
the stage of contract. In this respect s. 65 merely 
preserves the distinction between agreement and con- 
tract whichis maintained throughout the Act, e. g., 
ss. 10 and 20 to 30,in compliance with the inter- 
pretation cls, (g) and (A), s. 2. It will be observed, 
moreover, that the section speaks generally of an 
agreement discovered to’ be void without express re- 
ference tothe cause or origin of the void character, 
go that such an agreement asthis, void by reason of 
a principle of law, would not on that account fall 
outside the scope of the section.. It is true also that 
- there seems the less justification for any attempt to 
circumseribe the wide language of the Act seeing 


(1) 13 B 1312, , 

(2) 17 M 9; 3 M L J 132. 

(3) 22 B 658. 

(4) 5S LR 267; 15 Ind. Cas. 836. 

(5) 33 B 411; 3 Ind. Oas#748; 11 Bom. L R 649 

(6 45 A 179; 71 Ind. Oas. 629; A IR 1922 
60 LA 69; 2600 223; JO&A L R 270;9 
652; 44 ML J 489; s7CLJ 346; 27 OWN 
L W 383; 33M LT 216; P L T 281; 2 Pat. 
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that the section purports on its face to substitute one 
broad general principle for the numerous and some- 
what technical rules, with their qualifications, which 
obtain in English Law on the subject. So far, then, 
the matter seems to be free from complexity. «But 
apart from the observations in Dayabhai v. Lakhmi- 
chand (7), which scarcely seem to have been necese 
sary tothe decision arrived at, the useof the word 
‘discovered’ introduces certain difficulties under 
s. 23 by reason of anunlawful consideration or object; 
and we are, therefore, of opinion that this appeal 
should be decided on a somewhat different ground.” 
But the judgment of the learned Judges 
in Gulabchand v. Fulbai (5), was previous 
in date to the judgment of their Lordships 
of Privy Council in Harnath Kuar v. 
Indar Bahadur Singh (6), which is a judge 
ment of November 1922, and in that judg- 
ment their Lordships said: : 
“ Before this Board, the claim has been based on 
s. 65, Contract Act. It is there provided {that when 
an agreement is discovered tobe void, cr when a 
contract beccmes void, any~- person who has received 
any advantage under such agreement or contract is 
bound to restore it or to make compensation for it to 
the person from whom he received it.’ So framed, 
the plaintiffs claim to compensation rests, not on any 
principle or formula of English Law, 
words of this section, and it hasto be seen whether 
the facts of this case come within its scope. The 
section deals with (a) agreements and (b) contracts. 
The distinction between them 1s apparent frome. 2, 
By cl. (e) every promiseand every set of promises 
forming the consideration for each other is an 
agreement, and by cl. (h) an agreement enforceable 
by law isa contract. Section 65, therefore, deals 
with (e) agreements enforceable by law and (6) with 
agreements not so enforceable. By cl. (g) an agree- 
ment not enforceable by law issaid tobe void. An 
agreement, therefore, discovered to be void is one dis- 
covered to be not enforceable by law, and, on the 
language ofthe section, would include an agreement 
that was void in-that sense from its inception, as 
distinct from a contract that become void. The 
agreement here was manifestly void from its incsp- 
tion, and it was void because its subject-matter was 
incapable of being bound in the manner stipulated.” 
There is nothing in the judgment of the 
Privy Council about a contract becoming 
void or about a contract having been void 
from its igception, because certain facts 
were not known to the parties at he 
time the contract was made, which appears 
to be the ground for the decision in Heman- . 
das Ramrakhiomal v. Chellaram Daloomal 
(4), to which we have refeired, and the 
judgment of the Privy Council appears 
in its broad and general expression to 
bring within the scope ofs, 60, Contract 
Act, contracts that are void from their 
inception, because of an unlawful object 
or purpose. Moreover, in my humble 
opinion, to say that the contract is void 
from its inception is a contradiction in 
terms. A contract void in its inception 
is nocontract at. all, it has not passed 
from the stage of an agreement to the stage 
(7) 9 B, 358, 


but on the . 
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of a contract but comes within the broad 
and general principle that a contract void 


from its inception is no contract at all 


buf an agreement not enforceable at law. 


‘ and, therefore, void. We think that in 
this case we should -follow the course fol- 
lowed by the Bombny High Court in 
Gulabchand v, Fulbai (5), to which we have 
referred and proceed upon the simple 
ground that the plaintiff in this case 
sues for the return of a definite sum of 
money, that his suit can be supported, as 
the suit in the Bombay case was supported 
under the indebitatus counts: suit for money 
had and received : ; 

“ Such suits were held to lie wherever the defend- 
ant was obliged by the ties of natural justice and 
equity to refund the muney. The rule was, no doubt, 
subsequently restricted in its operation, but in such 
a case as this, where no material part of the illegal 


_ purpose has been carried out into effect, the payment 
has always been held to be recoverable." 


It-appears that in cases of this kind a 
distinction is drawn between marriage 
brokerage contract where the marriage 
has been carried out and marriage broker- 
age contracis where the marriage has not 
been carried out. In this case the mar- 
riage, on the finding of the learned Judge 
in the Court below, ‘was not carried out. 
Therefore, there appears to us no reason 
why the principle followed by the Bombay 
High Court in Gulabchand v. Fulbat (5), 
should not, in this case, be followed. It 
was urgedon behalf of the applicant that 
he has incurred expenses on behalf of the 
plaintiff, and that he should be compensate 
ed and we were askéd to pass a preliminary 
decree under O. XX, r. 16. The learned 
Subordinate Judge found that no expenses 
were proved and in any case a suit for ac- 
count will not lie in the Small Cause Court 
and the defendants could not have had an 
account even if he had asked forit. We 
do.not think the plaintiff is altogether 
free from reproach and therefore we make 
no order as to ccsts. The application is 
dismissed accordingly. 

D. Application dismissed. 
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Criminal Revision Application No. 162 
cÊ 1937 
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PoLLooK, J. 
KHEMOHAND GIRDHARILAL— 
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‘ EMPEROR —RESPONDENT 
Public Gambling Act (III of 1867), se. 5, 6—Wore 


*. i soi ae so 3 
D GIRDBARILAL b. aMPHROR (NAG.) 


1007 


rant under s. 5— Whether must state that it is issued 
on credible information—Marked coins, whether in- 


.; struments of gaming—Presumption under s. 6-—~Per- 


sons found during game— Presumption — Person 
carrying on legitimate business during intervals— 
Presumption—Criminal Procedure Code (Act V of 
1298), s. 526—Magistrate issuing warrant under s. 5, 
PublicGambling Act—Desirability of his not trying 
the case. 

Section 5, Public Gambling Act, merely requires 
that the warrant should be issued after the ieceipt of 
credible -information. The fact that the warrant 
issued does not state thatit wasissued afterthe 
receipt of credible information does not make the 
warrant invalid. As the Magistrate issues the warrant, 
he presumably thinks that the information is credible, 
though it would be better if the form of warrant 
reproduces the wording of the section. 

Héld, that marked coins were clearly instruments 
of gaming, and therefore under s. 6 ofthe Public 
Gambling Act, this was evidence that the house was 
used as & common gaming houae. 

When a gambling game is being played there isa 
strong presumption that the persons present are tak- 
ing part in it; but when bets are being made at 
intervals and legitimate business is being carried on 
throughout, the presumption is not a strong one, and 
if persons found there give a 1easonable explanation. 
of their presence, it should ordinarily be accepted. 

It is ordinarily undesirable that a Magistrate who 


believes that the information that a house has been 


used asa, public gaming house is credible should not 
try the case, but he cannot be said to be personally 
interested in the case, and ss.‘ 526 of the Criminal] 
Procedure Code would not apply. -He merely comes 
to the conclusion that the information given to him 
was credible, and he has subsequently to decide the 
case on the evidence given in it. Even ifthe case 
is being tried by ancther Magistrate, there would be 
the same presumption and the result would be the 
same, 


Or. Rev. App. of the order of the Court 
of the Sessions Judge, Nagpur, dated 
February 1, 1937, in Criminal Revision 
No. 168 of 1936. confirming the order of the 
Magistrate, First Class, Nagpur, dated 


_ September 30, 1936, in Criminal Case 


NS 


No. 610 of 1936. 

Messrs. A, V. Khare and W. B. Pendhar- 
kar, for the Applicant. 

Order.—Tne applicant Khemchand has 
been convicted under s. 3 of the Public 
Gambling Act, and he and four others 
have been convicted under s. 4 of that 
Act. - The Sub Inspector of Police who had 
received information that satta gambling 
was, going on at Khemchand’s shop sent’ 
Abdul Latif with maiked coins to make 
a bet with Khemchand. This man made 
bis bet and came out and gave 4 signal 


- to the Sub-Inspector who then searched 


the shop and found the marked coins there. 
I see no reason to differ from the ¿ndings 
of the trial Court that the evidence on 
this point is true. 


Section 5 of the Act provides that ifa 


. Magistrate upon credible information hag 


reason to believe that any house is used 


~ 


vt 
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asa common gaming house, he may. issue 


a search warrant. It’ has been argued 
that, as the warrant issued in this case 
does not state that it was issued after the 
receipt cf credible information, the warrant 
was not validly issued. As’ the Magis- 
irate issued the warrant, he presumbly 
thought that the information, was credible 
and the information turned out in fact to 
‘be correct. I think ıt would be better 
if the form of the warrant reproduced the 
wording of s. 5, but s. 5 merely requires 
that the warrant should be issued after 
the receipt of credible information. In 
my opinion, therefore, the warrant is not 
invalid on this ground. 


Another contention raised is that the 
case should not have been tried by the 
Magistrate who issued the warrant. I 
agree that it is ordinarily undesirable that 
a Magistrate who believes that the in- 
formation that a house has been used as 
a public gaming house is credible, should 
“ not try the cage, but Ido not think that 
he can be said to be personally interest- 
ed inthe case, ands. 526 of the Criminal 
Procedure Code, would not apply. He 
merely came to the conclusion that the 
information given to him was credible, 
and he had subsequently to decide, 
the case on the evidence given in it. 
‘Even if the case had been~ tried by 
another Magistrate, there would have been 
the same presumption and the result would 
have been the same. None of the accused 
of whom one is a Pleader, objected to 
their trial by this Magistrate, and I do 
not think that this is a ground for in- 
terfering in revision. 

Other objectionshave been taken to the 
‘legality of the warrant; but on this point 
it is unnecessary to add to what has been 
said by the learned Sessions Judge. Two 
satta slips were found under a pile of 
` bahi khatas, but it has been argued that 
‘these are not instruments of gaming. 
‘The two marked coins were clearly in- 
struments of gaming, and, therefore, under 
s 6 of the Public Gamgling Act, this 
was evidence thatthe house was used as 
a common gaming house. 
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‘explanation; 


virg 


Under s.6of the Act discovery of in- 
struments of gaming is evidence, until the 
contrary is made to appear, that persons 
found inthe house were present for the 
purpose of gaming. I see no reasons to 
reject the trial Courts finding that 
Khemchand and the four.other applicants 
were present at the time when the house 
was searched, but I agree with the learned 
Sessions Judge that- the convictions of 
Kisan and Purshottam Narayan Pathak 
should not be upheld. Kisan has shown 
that he was working as a tailor in the 
shop, and Mr. Pathak, who is a Pleader, 


‘has given evidence to show that he was 


being consulted by Khemchand about 
When a gambling game is 
being.played there is a strong presump- 
tion that the persons present are taking 
part in it; but when bets are being made 
at intervals and legitimate business is 
being carried on throughout, the presump- 
tion is not astrong one, and if persons 
found there give a reasonable explanation 
of their presence, I think that it should 
ordinarily be accepted. Both Kisan. and 
Mr. Pathak have given a reasonable 
their convictions must, there- 
fore, be set aside. 

Gopi and Multan, the other two ap- 
plicants, are brothers of Khemchand. 
They may have known that bets were 
being made in the shop from time to 
time and took arisk in sitting ina shop 
but it would be unreasonable to expect 
them to sit on the road merely because 
bets are occasionally made in the shop. 
There is no reason to suppose that they 
took any partin the gaming, and Khem- 


-chand was not in need. of assistance in 


noting down the occasional bets made 
during the course of the day. Gopi and 
Multan had a reasonable explanation of 
their presence there and that should be 
accepted. . 

The convictions of Khemchand are, 
therefore, upheld. The convictions of the 
other four are set aside. The order con- 
fiscating the money found with Kisan is 
also set aside, and the money must he 
returned to him. 

D o Convictions set aside. 


END or VOLUME 171. 
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Abetment. Sge Appeal 
Order of, if necessary. 
The Court need not make an express order of 


abatement. An abatement of a suit or an appeal is 
an sutomatic process. . H. DARBAR ALABHAI 
Bom. 536 
Acts—General. i 


“Act 1860—XLV. Ses PenàL Cone. 
.— 1865—XV. Szs Parsi MARRIAGE AND. ‘Drvoror 


AoT. 


! — 1867—11. SEE Prai GAMBLING åOT. 


—~ 1869—IV. See Divorce Act. 


-—— 1870—VII. See Courr Fees Act, 


—— !871—XXIIJ. Sze Pensrons Act. 
— 1872—J. See Evipence Aor. 
— 1872—IX. Sze Contract AOT. 


. —— 1873—X. See Oaras Aor. 


— 1875—IX, See MAJORITY Act. 

—— 1877—I. Sze Sreecirio Revier Aor, 

—— 1878-—I. Sze Opizom Aor, 

— 1879—X VII. Sez LEGAL PRACTITIONERS Act, 
—— 1881—XXVI. Sez NEGOTIABLE INSTRUMENTS Aor. 


. —— 1882—II. II. See Trusts AOT. 


— 1882—IV, SEE TRANSFER or PROPgRTY Act. 

—— 1882—V. Sze EASEMENTS Act. 

—— 1882—XIV. Ses Orv Procepurz Cops. 

—~ 1887—VII. Sez Suits Vatoarion AOT. 

— 1887—IX. SEE PROVINOIAL eai Cause COURTS 
oT 

—— 1290 _IX, Seg RAILWAYS AOT. 

— 1894—I. BEE LAND AOQUISITION Aor. 

=—— 1897—X, SEE Generan OLAUSES Act. 

—— 1898—V. See Cerrina PROCEDURE CODE, 

—— 1899—II. See STAMP ACT. 


= 


. — 1899-—-IX. Sen ÅRBITRATION Act. 


— 1908-—V. Ses Crvim, Procepure CODE, 

-—— 1908—IX. Sep LIMITATION AOT, 

—— 1908—X VI. Sse REGISTRATION Act. 

—— 1909—DI. Szs Pa Towns INSOLYENOY 
CT, 


` —— 1910 -IX. Ses Exeorrtorry AOT. 


> 


` —— 1999—II. Suz Hinpv Law or INJERITANOB j 


——- 1912—II. Sez CO-OPERATIVE SOOISTIES Aor. 
——=— 1912—IV. See LUNAOY AOT. 

——— 1913—VII. Sse Companize AOT. 

—- 1914—I. Sze Exorse Act. 

—— 1920—V. SEB Provinoran Insoivency Act. 
—~ 1922—XI, Sen Income Tax Act. 

- — 1923-—V. Ses BorLERs Aor. 

—— 1925—XIX. SEE Provipent Funns AoT. 
—' 1925—XXXILX. See SUCOESSION AOT. - 


(AMENDMENT) Act: 
—— 1930—If, Sre Dancrrous Devas Act. 
—— 1930—11. See Sars or Goons Aor. 
—— 1932—IX. See PARTNERSHIP. AOT., 


Acts—Bengal. 


Act 1859—XI. Sez BENGAL na REVENUE BALES 
or. 


171—G. I.—I ` sos 


‘Act 1876—VI. Sez Oxsora Nacrpur 


— 


‘Acts—Bengal—concld. 
Act 1876—VII. Sre Bencar Lann REGISTRATION 


AoT. 
— 1879-—-IX. See Benast Court or Warps ‘or. 
—— 1884—ITI. Sen BENGAL MUNIOIPAL ACT. 
—— 1885—I, Sze BENGAL FERRIES AOT. 
—— 1885—II, Srg BENGAL LOOAL res OENE 


OT, 
. — 1885—VIIL. Sex Bencar Tenancy Act. 


— 1887—I, Sze Cancutra Survey Act. 
—— 19384—XILI. Ses BENGAL Waxrs Act 


~ Acts—Bihar and Orissa, 


ENOUMBERED 
Estates Aor. 


‘—_— 1906—VI. Sez Onora Nagpur Tenanoy AoT. 


——1914—IV. Sez Bryan AND Orissa PUBLIC 
DEMANDS Recovery Act, 
1934—VIII. Sze Binar Tenanoy Aor. 


ee - Acts—Bombay, 


Act. 1888—TiJ. Sse Bompay Orry Montorpan AOT. 
—- 1888—VI. Sze Gusrat Tatuxpsars ACT 
in (BomBay). 


1902—IV. Sex Bousay Orry Ponice Act, 
—— 1924—XITI. Ses Bowsay Ournpren Act, 
—— 1925—X VIII. Sez Bompay MunicipaL Boroucss 


SENET - AOT, — ; 

—— 1926--III, Sze BOMBAY soe FBES AMENDING 
oT. 

- Acts—Burma. 


` 
4 
- ~~ 


Act 1893—XIII. See Burma Laws Aor. 


—— ]921—IV. SEE BURMA RURAL eee 
OT 
— 1930 -IH SEB BURMA PREVENTION or Crimes 
: (YOUNG OFFENDERS) AOT., 


Acts—C. P. 


Act. 1898—X L. Seg O. P. Tenanoy AOT, 
—- 1917—I. Seg 0. P. Covers AOT. 
—~ 1917—II. See 0. P. Lanp REVENUE Act. 


-.—— ]920—I. Sez O, P. Tenanoy AOT, 


—— 1020=1y, BEB O.P. LooaL SELF-GOVERNMENT 

AOT, 
Acts—M adras. 

1865—VIL Spe Mapras Irrigation OEss Aor. 

1904—II. Ses MADRAS IMPARTIBLE ESTATES AOT. 

1903—I. See Mapras Estares LAND ACT. 

1920—V. See MADBAS aore IO MUNIOLPALITIES 

or, 
1927—II, See Mapras Hinpu RELIGIOUS EN- 


, DOWMENTS ACT, 
1936—X VILL, 


Act 


‘See Mapras ESTATES 
(THIRD AMENDMENT) AOT, 


Acts—Punjab. 
~1900—XITI. Seg PUNJAB ALIENATION or LAND 


LaNnp 


ACT. 
1911—IJI. See PUNJAB MUNICIPAL Aor, 


aa à 


bed 
js 


~ 


Acts—Punjab—concld. 


Act 1918—VI. Sres Ponzan Courts Act, 

—-— 1922—IT, Sen Ponsas Suan Towns AOT. 

—~— 1925—VITI. See SIKa Gurowaras ACT. 

—~-— 1929-—VIiI. Ses Porsasn Pure Foop Aor. 

—— 1934—VII. Ses PUNJAB RELIEF or INDEBTEDNESS 
Aor, 


Acts—U. P. 


Act 1869—I. Sze Oupa Estarus AOT, 

—-- 1876—XVIII. See Ovpa Laws AoT. 

——- 1886—XXII. Ses Oupy Rent Acr. 

——~ 1901—II. SEE Agra Tsnanoy Aor, 

= 1901—ITL Sen U. P. Lando Revenue Act. 

——- 1910—IV. Ses U. P., Exorse Aor. 

—— 1912—IV. Ser U, P. Court or Warps AoT. 

— 1999—XT, SEE AGRA PRE-EMPTION AOT. 

——- 1926-—IiI. Ses Acra TENANOY Act. 

—— 1934—XXIV. See U. P. Temporary REGULATION 
oF EXEOUTION Act, 

— 1934—XXV. Ses- U., P. ENGUMBERED Esrares 


ACT. 
—- 19314—XXVII. See U. P. AGRIOULTURISTS' 
RELIEF Aor, 
Regulations. 
Reg. 1886—I. Sr Assam LAND AND REVÐNUE 
REGULATION. l 


—— 1887—XII Sze Upper Burma Rosy REGULATION. 
—— 1901—11, SEE Frontizre Crimes REGULATION. 


Statutes 


Stat. 1911. See ImPeRIAL (ENG.) Ooprriaut AOT. 
—— 1915 (5 & 6 Geo. V, Ox. 61), SEE GOVERNMENT oF 
INDIA Act, 
—— 1935 (25 & 26 Qro. V, Ca. 42). Ses GoveRNMENT 
OF INDIA Aor. 


Administration—Application by:widow with minor 
children for letters of administration — Caveat 
filed by major step-son—Consent decree directing 
payment — No payment made even after nine 
months--Widow and children starving— System of 
administration condemned, 

A. Hindu widow with five minor children applied 
for Letters of Administration of ‘ther deceased hus- 
band’s estate. Her adult step-son filed a caveat. 
A very reasonable arrangement was arrived at 
without contest, namely, that the widow should get 
the income of Ks. 5,000 during her life, that Rs. 8,000 
should be setaside for the daughters’ marriages, the 
widow to draw the income of that amount until the 
marriage of the daughters, that half the residue 
should go to each son, and the widow to draw from 
the income of the share given to her son, Rs.25 a 
month. There was also provision for the costa of 
the estate. The estate wasto beheld by the Admi- 
nistrator-General. But nothing was paid to her 
even after nine months. She and the children were 
starving. She was informed by the Administrator- 
Generai that there were still “ adjustments” to 
‘be made against anything that has in future to be 
paid tothe widow : 

Held, that the system should be changed and there 
was something wrong with the system of adminis- 
tration of suchestates, [His Lordship gave direc- 
tions giving relief to the widow and pointed out tha 
desirability of making changes in the system of 
administration,] PROBJABATI Kay v. GOURISHANKAR 
Cal. 510 
cl. 32 

51 


Admission—Recital in kobala—Held, it could be 
shown to be wrong. 
Held, that the recital in the defendant's kobala where 


RAY 
Admiralty. See Letters Patent (Cal.) 1865, 


INDIAN CASES 


> 
Ld 
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Admission—concld. 


the revenue payable in respect of the two mouzas 
purchased by the latter is stated to be Rs. 200 a 
year was a statement of a fact and at the nfost 
could be taken as an admission which was not con- 
clusive and would be explained away and shown to 
be wrong. Bencar Younc Men's Zemrnpary COo- 
OPERATIVE SOCIETY, LTD. v. NIRTYA GOPAL SINHA 


Cal. 237 

Advancement, Sze Benami 856 
Adverse possession. 

Ser Co-sharer 910, 757 

Ses Hindu Law 481 

Ses Landlord and tenant 706,318 


Claim by adverse possession against Govern- 
ment—Such possession must be to the knowledge of 
Government—Gorernment paying some amount to 
members of claimant's family as compensation for 
occupation of land—Payment not shown to be 
value of site occupied— Payment, if amounts to 
admission by Government of claimant's title to land. 
For establishing adverse possession against Gov- 

ernment, it must be proved thatthe adverse posses- 
sion was within the knowledge of the Government. 

The mere fact that the Government may have paid 
some small sums as compensation to the family of 
the plaintiffs at the time where one of the Govern- 
ment departments occupied part of land would not 
be any admission oftitle of the plaintiff to such a 
land, where it is not shown that the payment was 
for the value of the site occupied by the Govern- 
ment, SEORETARY oF TATE v, FARID-UD-DIN 

All. 381 

Essentials of adverse possession——Evidence to 
prove it—Possession not provedto be permissive— 
Haclusive possession—-Sufficiency of. 

The fact of adverse possession in order to be-effec- 
tive need not be brought to the knowledge of persons 
against whom itis ‘to operate. It is sufficient that 
such possession be overt and without any attempt-at 
concealment. When-the party claiming-any adverse 
possession fails to show that the-person possessed 
against by exercising due vigilance ought to have 
ce aware of what was happening, his claim must 
fail. : 

A person basing his title to property on adverse 
possession must -prove by clear and unequivocal 
evidence that his possession was hostile to the real 
owner and amounted to denial of such owner's title 
to the property-claimed. He must also prove that if 
the real owner had exercised: due diligence, he would 
have known what was happening. Ifit is not proved 
‘that ‘possession was permissive, itis enough if jt is 
exclusive. BASHIR AHMAD v, NEDERLANDSOHSE HANDEL 
MAATSOHAPPII Rang-643 

Lease—Possession under ‘oral ‘lease for non- 
agricultural purposes— Stranger entering -and 
building and living—Possession ‘overt and without 
conceaiment— Whether adverse to -lessor. 

Where a person holds a land on oral lease for non- 
agricultural purposes for a term of years and a 
stranger enters upon the land, builds a hut and lives 
on it fora period of more than 12 years openly and 
without any attempt at concealment, his possession 
can be adverse to the leasor. BASSIR AHMAD v. 
NEDERLANDSOsE HANDEL MAATSCHAPPIJ Rang. 643 
Agra Pre-emption Act (XI of 1922)—Area within 

Municipal limits—Act, if applies—Custom of-pre- 

emption, if can be established. i 

I£ the area within which the property sold is 
situated lies within the Municipal limits, then the 
Agra-Pre-emption Act, does not apply in the -sense 
that no right can be claimed under it independently 
of any custom or contract or the Muhammadan Law, 
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Agra Pre-emption Act—concld. 


But it does not follow that no right of pre-emption can 
at all be exercised. A custom of pre-emption can be 
established by evidence, Fasavat Ant Kaan v. ASHFAQ 
ALI KHAN ; : All. 354 
$$. 11, 20—S.11, applicability of, to trans- 
action of exchange — Co-sharer’s right of pre- 
emption——~Exchange prior to sale but forming part 
of same transaction—Purchaser’s right under s. 20, 
when defeated—Pre-emption suit against him, when 
can succeed, ` 
The provisions in s. 120, Transfer of Property Act; 
. laying down thatthe rights and liabilities of the 
parties to an exchange are the same as would be 
of the parties to a sale, obviously refer to ‘the 
rights inter se. But that would not help a co-sliarer 
in acquiring aright of pre-emption contrary to the 
provisions of s.11, Agra Pre-emption Act, which con- 
fines the right to a case where the proprietary in- 
terest has: been scld and not toone where the prop- 
has’ been merely exchanged. 
There is nothing illegal for a purchaser to acquire 
property by way ofexchange which cannot be pre- 


empted, soas to be able successfully to defeat a 


claim for-pre-emption brought against him with 
respect to a subsequent sale-deed to be taken by 
him. The mere fact-that the share was small would 
not nécessarily be sufficient to show that the trans- 
action wasa bogus one, when the intention of the 
parties might have been to have an exchange for 
the purpose of defeating a claim for pre-emption. 
If, on the other hand, the findings are that the trans- 
fers of the two properties under the deed of exchange 
are not intended to be genuine and were really 
fictitious and unreal, then the co-sharer’s right to 
celaim~pre-emption of the property covered by the 
deed of sale would be decreed, whereas: the claim 
to pre-empt the property covered by the deed of 
exchange would fall to the ground. RANDgIR Sines 
v. RANDHIR SINGH All. 577 
Agra-Tenancy Act cil of 1901), s. 20 (3)— 

“Subject to the terms of the lease” whether applies 

to word“ not transferable" — Permanent lease 

giving lessee right of transfer, right to plant grove 


and build house-—Leasee not planting grove—Land | 


held to be agricultural land within s. 117, 

Transfer of Property Act (IV- of 1882)—Interest of 

tenant in such land, whether transferable in 

execution of decree of Civil Court under s. 23, 

Agra: Tenancy Act, 1928. 

The- Agra Tenancy Act of 190], and that of 1926, 
show clearly that it may be provided in the theka 
that the interest ofa thekadar is transferable and 
there ‘is no doubt that in.s.20(3) of the Act of 
1901, the same provision was intended and the natural 
construction according to the rules of grammar 
implies that the clause ‘subject to the terms of his 
lease’ shall apply to the words ‘not transferable’ and 
is not limited to the word ‘heritable.’ 

Two zemindars granted a permanent leaseto the 
judgment-debtors of six plots of land. The lease 
stated that the judgment-debtors had been tenants 
of these plots and that the plots were now being 
given on a permanent lease and that the lease would 
be heritable and that any arrangements could be made 
which the lessees desired and permission was grant- 
ed. for the lessees to plant a grove or construct 
buildings. It was further provided that the lessees 
could- make all kinds of transfer they desired whe- 
ther by way of gift or sale or otherwise. The 
lessee did not, however, plant any grove : 

Held, that the land was not grove-land but was 
agricultural land and s. 117, Transfer of Property 
-Act, applied to the case. Therefore, the property 
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Agra Tenancy Act—1901—concld. . 
was property to which the restriction contained in 
s. 23 would apply and the interest of the judgment- 
debtors was not, amar ro enesta in a 

j e. Laduml ŅARAIN v. BATUK 
cution ofthe decre eos 
Agra Tenancy Act (ill of 1926), ss. 44—Co-sharer 

taking possession of land held in common—Cultvoa- 

tion for five or sia years without objectton— 

Possession, if as a trespasser—Liability to account 

for rental of such land—S, 44, if applies. 

Where a co-sharer has taken possession of land 
and been permitted to cultivate it for five or six 
years, the inference is irresistible that he was oc- 
cupying the land and cultivating it with the consent 
of the co-parcenary body and of the ~ lambardar. 
He ‘is not a person who takes or is retaining posses- 
sion of theland in question in contravention of 5.44 
of the Agra Tenancy Act. He canbe made to account 
tohis other co sharers for the rental of such land 
but he cannot be treated as trespasser and ejected. 
Bat Sines v. NAWAB SINGH All. 795 
S: 122 -—Dispute between landlord and person 
. claiming as tenant whose right ts denied—S. 122, 

if applies. ; 

ie 122, Agra Tenancy Act, does not apply toa 
case inwhichthe dispute is between the landlord 
and another person claiming to be a tenant but 
whose right as such is denied by the landlord, there 
being no rival claimant to the tenancy in the field. 
In such a case, if a suit is instituted in the Civil 
Court, the Legislature meant to apply the provisions 
of s 273, which requires the Oivil Court to frame an 
issue on the plea of tenancy and a call fora finding 
from the Revenue Court, which is considered to have 
exclusive jurisdiction to decide whether the relation- 
ship of landlord and tenant exists between two 
parties. RANJIT Ratv. JUTZAN Ral All. 404 
S. 199—Permanent lease— Mere possession 
of plots granted —No right to collect rent and 

ofits—Lessee, whether thekadar. 
Where the collection vf rents and profits is not 


the subject of lease but the mere possession of 


ere ig no lease of proprietary rights and 
ota oie are not in the position of thekadars 
within the meaning-of s. 199, Agra Tenancy Act. 


RAIN v. BATUK SINGH All. 203 
EEES = 291—~Section whether creates charge in 
of lambardar. 

Aid ee charge created by s. 221, Agra Ten- 
ancy Act, in favour of the lambardar and his right 
is merely a personal right against a co-sharer. BRIJ 
CHANDRA SHARMA V. Ram NABAIN All. 394 
s. 221 — Suit against co-sharer not in 

possession = Marnossabelsty —U. P. Land Revenue 

: 1901), s. 40. 
fot ig T ofs. 221 a co-sharer must be 
taken as the person who is recorded as a co-sharer 
for the period in suit. Under s. 40, U. P. Land Re- 
venue Act, all disputes regarding entries in the 
annual registers-are decided on the basis of posses- 
sion and when the Revenue Court finds that a cer- 
tain person is in possession as a co-sharer, all the 
liabilities of the co-sharer attach to that person. It 
is that person alone who can be the subject of a suit 
under s. 221, Tenancy Act. Bris Cuanpga SARARMA v. 








All. 394 
Rau NARAIN 
Amendment. Sze Decree _ 207 
___- Misdescription of property sought to be 


cted —New cause of action not introduced — 
Aeaee, if can be allowed — Amendment, if 
takes effect nune pro tunc—Appellant having 
accepted costs of. adjournment necessttated by 
-amendment, if can challenge at by appeal. 


> 
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iv INDIAN CASES 
Amendment—concld. Appeal—concld. 


Where the amendment allowed by the Court to 
an application for adjudication as insolvent did 
not introduce a new cause of action or alter the 
character of the claim and all that was done was to 
correct a misdescription of the immovable pro- 
‘perty which had heen sold in execution of a 
money decree against the insolvent : 

Held, that the amendment was properly allowed 
as the original application had been presented 
‘within three months and in such cases, the amend- 
ment takes effect nunc pro tunc, there was no bar. 

Held, also, that the insolvent having aecepted 
costs of adjournment necessitated by the amendment 
could not be allowed to challenge it by way ofappeal. 
BODRI LAL Sineu v, Firm LALA BIHARI LAL [DAKSHARI 

Lah. 31 
= Plaint based on forged document— Amend- 
— ment of plaint, in second appeal, if can be allowed 

A party will not beallowed to amend the plaint in 
appeal, when he comes tothe Court basing his euit on 
a forged document. LADURAM MARWARI v, BANSIDHAR 
MARWARI Pat. 881 
————Plaint filedin name of temple—Temple, if 

juridical person — Idol and manager definitely 

described—Plaint, if can be amended—Power of 

Court to allow amendment of plaint brought in 

nameof non juristic personage. 

While a deity and a math are juridical entities, a 
tempie is not. But Courts ought tobe reluctant to 
non-suit parties on purely technical grounds if a way 
of escape can be found. Hence when the plaintiff is 
described as a mandir and the idol and the managers 
are definitely mentioned, the Court can treat the 
word mandir assurplusage and allow it to bestruck 
out on the ground of misdescription. It woald be 
possibleto allow amendment of a plaint mistakenly 
brought in the name of a non-existing or non-juristic 
personage. RAGHUNATHSINGH v. Deo RADHABALLABHJI 
BULAESICSANDJI Nag. 763 
When allowed —Discretion of Court. 

The provisions of the Oode of Civil Procedure 
allow a wide discretion to the Court in the matter 
of amendment of pleadings. The main considera- 
tion to be borne in mind is the advancement of 
the interest of substantial justice. Muvammap ATA 
Hogan Kuan v. BAQAR MIRZA Oudh 33 
Anticipatory breach. Serr Contract 
Appeal. Sze Practice 
Abatement — Decree in favour of Special 

Officer of Municipality—Appeal—Municipality re- 

stored to Commissioners—Commissioners not sub- 

stituted as respondents in place of Special Officer— 

Appeal, if abates—Corporation. 

The Municipality isa corporation and continues 
to be a corporation even when itis administered by 
a Special Officer appointed by the Government. 
The only difference is that by statutory provision 
the powers of the Commissioners are vested in an 
individual, But the corporate existence of the 
Te eee remains the same, Corporation never 

ies. 

Where, therefore, adecree is passed infavour of 
a Special Officer representating a Municipality 
and in the appeal against the decree, the Special 
Officer is made respondent, but in the meantime, 
the Municipality is restored to the Commissioner, 
no substitution is necessary, and the appeal does 
not abate for want of such substitution. Municipa- 
lity is a corporate body and it never dies, Moreover, 
the Commissioners, who take the charge of the Munici- 
pality upon its restoration, cannot be said to be the 
representatives of the Special Officer. Ram Cpanpra 
PARSAD ». Patna City MUNICIPALITY Pat. 691 











Practice— Appellant present but Counsel 
absent—Duty of Court to pass orders on merits. 
Where onthe date of hearing of the appeal before 

the lower Appellate Court, tlie appellant is present 

but his Counsel is absent, the Court should pass orders 
on merits after examining judgment under appeal 
and the grounds of the appeal. It should not merely 
dismiss the appeal onthe ground that the appellant 
does not say anything against the order of the lower 
Court. BARKAT Aut v. MUNICIPAL COMMITTEE, GUJRAT 
Lah. 812 

———- Suit for partition—Order between pre- 
liminary and final decree—Nature of —Appeal, if 
lies. 

In a suit for partition there are only two decrees ; 
a preliminary decree and a final decree. No 
third decree can be passed by the trial Court and 
where an order is passed between a preliminary and 
final decree, the order does not amount to a decres 
although it may finallydecide the rights of the 
parties so far as the trial Court is concerned. 
Such an order is an interlocutory one and no appeal 
lies therefrom. BANWARI La v, BENI PRASAD 

Ali. 839 

Apportionment. See Transfer of Property Act, 
1882, s. 38 724 

Appropriation. See Contract Act, 1872, s. 60 Ji 

Approver. Seg Oriminal Procedure Code, 1898, 
s. 339 (3) 368 

Arbitratlon—Award—Setting aside of—Misconduct, 
meaning of. 

Legal misconduct is a term which is commonly 
used in reference to awards, but it has always been 
found difficult to givean exhaustive definition of 
the term. It does not necessarily involveany moral 
turpitude or dishonesty onthe part of the arbitrator. 
It is misconduct in the judicial sense of the word 
and has been described generally to mean an 
erroneous breach of duty on the part of the arbitrator, 
however honest, which causes miscarriage of justice. 

Misconduct is a question of fact in each case and 
has to be ascertained from the facts of the entire 
proceedings before the arbitrator. It really lies in 
the conduct ofthe arbitration proceedings, and the 
onus of proof lies onthe party who alleges it. 
ABOOBAKER LATIF v. RECEPTION COMMITTEE OF THE 48TH 
INDIAN NATIONAL CONGRESS Bom. 470 

Litigant before arbitration is entitled to 

know the details of claims against him. , 

Ordinarily a litigant appearing as a party before 
an arbitrator is entitled to know the details of the 
claim which has been prepared against him. Mxssrs, 
Kipak Nata Ram OCuanpRa V. SEORETARY OF STATE FOR 
INDIA In COUNOIL Lah, 361 

Misconduct — Evidence Act (I of 1872), 
whether applies to arbitration—Rules of evidence, 
based on justice and public policy. 

Parties cannot get out of an award upon objec- 
tions which do not affect the substantial justice of 
the case. It is true that the Evidence Act does not 
apply to arbitrations. But that only means that an 
arbitrator is not bound by the technical and strict 
rules of evidence. He must not disregard the rules 
of evidence which are founded on fundamental 
principles of justice and public policy. ABOOBAKER 
LATIF v. RECEPTION CoMMITTEE oF THE 48Ta INDIAN 
NATIONAL CONGRESS Bom. 470 

Misconduct — Material evidence rejected— 

Whether misconduct — Nature of irregularitres 

complained of 

The Court never sits in appeal from the award of 
an arbitrator. Its function is to see whether thé 
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Arbitration—concld. 
grounds of misconduct alleged by the petitioner have 


been strictly proved: Ifa material piece of evidence 
is tendered and rejected, it may amount to mis- 


conduct entitling the petitioner to set aside the 
award, 
In orderthat the Court may set it aside, the 


irregularities must be of such a nature as to amount 
to no hearing at all. ABOOBAKER Latir v. RECEPTION 
COMMITTEE oF THE 48T4 INDIAN NATIONAL Oone@ReEss 
. Bom. 470 
` wren Parties agreeing to be bound by statement of 
third person — Such person making tnquiry, taking 
oral evidence and inspecting documents before 
making statement in Court on oath — Parties, if 
_can challenge his statement subsequently. ) 
There is nothing to prevent the parties to a suit 
from agreeing, apart altogether from the Oaths Act, 
to abide by the statement ofa third person and after 
such agreement isacted upon, party thereto cannot 
be allowed fo retract his solemn promise after he 
has come to know the nature of the statement by 
which he has agreed to abide. 


Where the parties toa suit appoint a fhird person. 
as a referee with respect to their dispute and agree. 


to abide by his statement made in Court after making 
necessary inquiries by taking oral evidence and in- 
_ specting documents filed in Court and after such an 
` enquiry the referee makes a statement in Court, on 


oath, the parties cannot impugn and challenge the: 


statement subsequently. In such a case it cannot 
be said to have been the intention of the parties that 
there should he a reference to arbitration under 
Civil Procedure Oode, their intention being to be 
bound down by the statement of their nominee. 
SURAJ NARAIN OHSAUBE v. BENI Mapuo OHAUBE 

; = All 697 
Reference— Contract between fodder supplier 

and military authorities—Dispute to be referred to 

arbitration of sanctioning military authority—No 

“provision by whom reference to be made— Reference 

by officer of department — Reference held valid— 

Arbitration of sanctioning authority does not mean 

person by name. 

Where an agreement between a particular mili- 
tary department and a contractor for supply of: 
fodder does not provide by whom a reference has 
to be made, but only says that ifthere is a dispute 
between the parties as to the subject-matter of the 
contract, the same shall be referred to arbitration of 
the authority sanctioning the contract and the refer- 
ence is madeby the Assistant Director of Grass 
Farms, in the absence ofany indication in the 
confrret that the referenca should be made by a 
particular officer, a reference by any officer of the 
department, is competent. 

And where in such a case the Director of Faims 
becomes the successor of the Deputy Director of 
Farms asthe sanctioning authority, the reference 
has to be made not to the person who sanctioned 
the contract but to the officer who might be holding 
the appointment of the sanctioning authority at 
the time of the dispute and a reference to the 
Director of Farms, is perfectly valid. Kipar Nars~- 
Ram (HANDRA v. SEORETARY OF STATE FOR INDIA 1N 
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Arbitration Act (IX of 1899), 8. 5. Ege Arbitra- 
„tion Act, 1899, s. 12 '— 690 


$8.12, 5—-Time for making award, if can 
be entarged—Undue delay—Court refusing to revoke 
submission——-Time should be extended—Matter in 
dispute not within jurisdiction of arbitrators— 
.Proper remedy. _ 
Section 12 of the Arbitration Act, enables the 
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Court to enlarge the time for making an award 
whether the time for making the award has expired 
or not. There is nothing in the section to suggest 
that the Court should not exercise this power unless 
it hag been expressly asked bya party to doso. If 
the Oourf thinks fit to refuse leave to the peti- 
tioner to revoke the submission, it can extend the 
time for the making of the award. 

Ifa matter in dispute is not within the jurisdic- 
tion of arbitrators the proper remedy to a party to 
the submission is fo apply to the Court for leave 
to revoke the submission. Mapura Mitts Co., Lrp. 
v. N M. 8. KRISHNA Ayyar Mad. 690 

S. 13—Remitting award—Grounds for— 

Court, if bound to act only on grounds specified in 

para. 14, Sch. 1I, Civil Procedure Code (Act V of 

1908)—Award, if can be remitted in part. 

The Court isnot bound unders. 13, Arbitration 
Act, to act only on the grounds mentioned in para. 14, 
Sch. If to the Code. The grounds on which an 
award may be generally remitted are: (a) that there 
was some defect patent on the face of the award: 
(b) that the arbitrator had made a mistake, and him- 
self desired that the award should be remitted to 
him ; (e) that some material evidence was discover- 
ed since the making of the award which might have 
affected the arbitrator's decision, and (d) misconduct. 
The grounds are not exhaustive. The grounds for 
remitting an award are much wider than those for 
setting it aside, bub the jurisdiction is statutory 
and cannot be increased or decreased. Under gs 13 
of the Arbitration Act of 1899, the Court must, remit 
the award as a whole, and if has no jurisdiction to 
remit only a part -of the award for re-consideration. 
ÅBOOBAKAR LATIF v. Reception COMMITTEE oF THE 
48ta INDIAN NATIONAL CONGRESS 470 


om, 
` Assam Land and.Revenue Regulation (I of 


1886) S 6. Sre Easement Cal. 785 
——— 8. 6-Scope of—Acquisition of right of 

paslturage based on custom, tf prohibited. 

The Assam Land and Revenus Regulation does not 
purport to repeal alllaws, sofar asthe province of 
Assam is concerned, under which various other kinds 
of rights over property could be acquired, nor does it 
abrogate all customs or customary rights as invalid. 
It is to all intents and purposes 4 Revenue Code and 
it provides for a variety of things including settle- 
ment of land revenue, preparation of Record of Rights, 
registration of transfers, partition of estates and the 
procedure to be followed in realising arrears of 
revenue, For purposes of settlement of, land revenue, 
and for exercising the powers conferred by the regula- 
tion, Government would not recognize any other 
pieces of right over land save and exceptthose which 
are specified in s, 6. But that does not mean that 
as between any party, these rights could not be 
acquired under the provision of laws which are also 
in force in Assam, or that therights already acquired 
would stand confiscated. A right based on custom or 
presumed grant, is in its ultimate analysis a right 
derived from the true owner either expressly or from 
acquiescence. Consequently, s. 6 ors. 6 (b) of the 
Regulation does not prohibit the acquisition of a 
right of pasturage based on custom. AsRaABULLA Y. 
KIAMATULLA Cal, 785 
Attestation. See Mortgage 74.3 
Award—Mortgage suit referred to arbitrators— 

Award giving possession of property to mortgagors 

for three years free of rent—Property conveyed to 

morigagee from date of award—Possession to be 
delivered to mortgagees after three years—On de- 
fault, mortgagors made liable to pay mesne profits 
at rate of Rs. 100 per month—Property such as 


& 
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not to fetch rent of more than Rs. 10 per month 


— Possession not delivered— Decree for mesne profits 
at rate of Rs. 100 per month--Rate held not penal 
—Objection at late stage not allowed. 

A mortgage suit was referred to arbitration. By 
the award the mortgagors were allowed three years 
to, occupy the mortgaged house free of rent, though 
the house was to be conveyed to the mortgagees 
from the date on which the award was given. After 
the expiry of three years the mortgagors were to 
hand over possession, and on their failure they were 
to be liable for mesne profits atthe rate of Rs. 100 
per month from the date ofdefault to the date of 
delivery of possession. The property could not fetch 
rent of more than Rs, 10 per month. The mortgagors 
failed todeliver the possession after three. years 
and the mortgagees obtained decree for mesne profits 
at the rate of Rs. 100 per month: . 

Held, a Gourt executing a decree was prima facie 
bound by the decree. It was'too latefor the mort- 
gagors tochallengs the decree. They should have 
objected to the award at proper time. The merefact 


that this house if given on rent by the mortgagecs | 


might not fetch Rs, 100 per month even if held 
proved was not sufficient ground for affording relief 
to the mortgagors; many other considerations might 
have weighed with the arbitrators when they fixed 
this amount. O.sHouagoman DWARKADAS v. BRIJ Lan 
HUKUMATSING Sind 515 
Baliment. Sree Contract Act, 1872, s. 56 512 
Balfor and ballee. See Evidence Act, 1872, s. 108 

21 


Banker and customer. Ses Limitation Act, 1903, 
Seh. I, Art. 60 à 506 
Benaml, Ses Fraud 522 
Presumption —Husband and wife—Doctrine 


of advancement does not apply in India—Property ' 


eas in wife's name—Presumption—Rebuttal 
—Onus. 

A purchase in India by a native of India of prop- 
erty in India in the name of his wife unexplained by 
other proved or admitted facts is to be remarded as 
a benaini transaction by which the beneficial interest 
in the property is in the husband although the 
ostensible title is in the wife. The rule of the law 
` of England that such a purchase by a husband in 
England is to be assumed to be a purchase for the 
advancement of the wife does not apply to India. 
Where a husband purchases a property in the name 
of his wife by paying the full consideration money, 
the presumption is that the purchass is benami. 
The burden to rebut it is on the the opposite party. 
Mere entiy in Municipal house-tax register showing 
that the wife is the owner does not rebut the pre- 
sumption where it is not shown that it was actually 
paid by her. cr by her heirs after her death. 
Jal Kis AN Sines v, Parmesurt Das Lah. 856 

Purchase of property by husband with his 
money, in wifes name—Whether absolute gift or 
benami transaction., 

Where a husband purchases some property 
with his money in his wifes name, it is the 
intention of the husband that mainly counts in the 
determination of the question whether he intended 
to make an absolute gift in favour of his wife” or 
whether the transaction was merely intended to bea 
benami transaction, and if a party avers that 
an. absolute gift was intended, clear and cogent and 
preferably documentary evidence should be produced 
In support of that allegation. Nawan BEGUM v. 
Hussain ALI Kuan Lah. 831 
Bengal Court of Wards Act (IX of 1879 as 

amended. by Act. VI of 1936), s. 10-C— Whether 


a 


s 


[1937 - 
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retrospectite—A pplicability to decrees passed before 

Amending Act and executions pending on date of 

commencement ~—Such execution, tf to be stayed, or 

dismissed (Quaere).. 

The Legislature has not by using express words 
made s. 10-0 of the new Bengal Court of Wards Act ree 
trospective. The said section was intended to apply to 
decrees already obtained before Act VI of 1936 came 
into force. Ssction 10-0 as introduced by the Act of. 
1936 was obviously to enlarge the right of the Court of- 
Wards in this respect by taking away the discretion 
to refuse which the Civil Court had under the old 
section and indefining precisely the period of stay. 
The effect of holding that s. 10-O as introduced by 
the Act of 1936 doesnot apply to pending executions 
would be to deprivethe Court of Wards of the limited 
privilege it had enjoyed under the old s. 10-0, because 
that section is no longer in force being repealed by- 
the Act of 1936. 

Quaere.—Whether an execution pending at the time 
when Act VI of 1936 came into force is to be dismiss- 
ed or stayed. Hanina Briar v. Ram RANJAN MULLIOK 

Cal. 22G' 


Bengal Ferrles Act (I of 1885), ss. 6, 5—Notifi. 


cation under s. 6 defining limits of ferry—-Whether: 

confers right to embark or disembark passengers. 

and cargo. 

When the Crown grants a ferry and purports, to. 
declare the limits within which itis. to run, the. 
termini must be on places over which the public 
may have the right toembark or disembark. And- 
the whole question, therefore, is whether the Legis- 
lature, assuming that it is competent to convert alk 
lands within such limits into highways, has, by, 
what it has said in the Act, expressed. any such. 


_intention. There is very great difficulty in pre- 


suming in favour of any such intention. Such con- 
version would in effect amount to confiscation of 
private property without a corresponding award. of 
compensation, and would be tantamount to a declara- 
tion in favour ofthe public ofan incorporeal heredita- 
ment over private property over which no such right 
accrued under the ordinary laws ofthe land. Such 
words as are contained either in the definition of 
ferry (s.5, Bengal Ferries Act) or the defining of 
the limits (s. 6), do not express any intention of- 
taking away rights of: private individuals or vesting 
any rights in the public., And unless such intention 
is very clearly expressed, no inference of such inten- 
tion would, in my opinion, be permissible. The land 
if it isto be converted, intoa highway, has to be 
converted under the law as it stands either by ob- 
taining a dedication absolute or restricted or ‘by. 
acquisition voluntary or compulsory. By merely 
calling a piece of lund a ferry or a landing stage the 
Legislature cannot be taken to have affected private 
rights of individuals. Therefore, the notification 
under 8.6 the whole scope of which is to define the 
limits of the ferry, taken along with the definition. 
of ferry.as including a landing stage, does. not con- 
fer any right to embaik or disembark the passengers 
and cargo of the ferry so long as the lands to be. 
used as landing stages, have not been made into 
highways by such means as the law allows. CHAIR- 
MAN, Mipnapore Distaior BOARD v., MONMOTHA Nata 
MONDAL Cal. 815. 


Bengal Land Registratlőn Act (VII of 1876), 
Ss. 70, 74—Application by part proprietor under 
3. 70—Contents of —No agreement admitted—Deter- 
mination of amount of separate revenue in suit 
under s. 74—Jurssdiction of Civil Court—Mode of 
determination—Sutt of more comprehensive nature . 
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than required—Whether can be instituted—Evi- 

ce. 

‘When a part proprietor makes an application for 
separate account-unders, 70, Bengal Land Registration 
Aci, the application must contain a specification of the 

‘lands which he holds and must state the amount of 
‘the Government revenue heretofore paid on account 
of ‘such undivided interest. When the amount of 
revenue steted therein is disputed by the other co- 
sharers, the Civil Court has to judicially determine 
his share and the determination of the amount of 
‘separate revenue rests with the Civil Court where 
-no agreement is admitted or found. 

b "The Civil Court should determine the revenue 
payable ‘by a sharer by following a metbod which 
“appears to it to be reasonable and proper under the 
‘circumstances. If there is no evidence that the 
‘quality of lands vary from place to place within the 
touzi, the allotment of revenue on the basis of area 
is not improper or illegal. The assets need not be 
determined in arriving at a decision in the suit. 

A suit instituted in pursuance of an order made 
-under 8. 74, Bengal Land Registration Act, does not 
ordinarily contemplate a refund of money on-account 
‘of excess payments made by the plaintiff. But there is 
‘nothing wrong in instituting a suit of a more com- 
“prehensive character, in which reliéf ofan incidental 
nature which flows from the main relief is claimed 
by the pleintiff on payment of proper court-fees. 
It is particularly necessary here if the claim would 
‘be otherwise barred by limitation. BENGAL YOUNG 
Men's GAMINDARY CO-OPERATIVE Soorety, LID. v. 
Nettya Goran BINHA Cal. 237 
‘Bengal Land Revenue Sales Act (XI of 1859), 

88. 3, 33— Revenue payable in four kists—Sale for 

arrears in respect of one kist before date of next 

‘kist— Whether valid. 

According to the Collectorate registers there were 
four latest dates for ‘payment of arrears of revenue, 
‘namely June 28, September 28, January 12 
‘and March 28, the revenue being payable 
‘in four ‘kiste. The amount of Rs. 12-3-3 was in 
‘arrears on March 28, 1932. The- notification for sale 
“was issued on December 7, 1932. The sale actually 
took place on January'9, 1933 : 

Held, that the dates and the ‘amounts mentioned 
‘in the band Revenue Roll were the kists as also the 
latest dates for the payment of arrears. Consequently 
an ‘arrear in respect of September 28 would have its 
latest date of payment on January 12 following and 
hence the sale before this date was void as being 
“withqut jurisdiction. JagaDiso Oxsanpra Mirra v. 
Kunsa Mosan Suu Cal. 822 
»————- S$, 33, Sree Bengal Land Revenue Sales 

Act, 1859, s. 3 822 
8. 33—Entire amount of revenue for which 

sale is held not in arrear—Price fetched inadequate 

—Sale, will be set aside. 

Ifthe entire amount of revenue for which the sale 
is held is not in arrear and there is thus material 
irregularity inthesaleand the price fetched at the 
sale is inadequate and -substantial loss is caused, the 
sale will be set aside under s. 33, Bengal Land Re- 
venue Sales Act, JaGaDISa CHANDRA MITRA v. Kunga 
Mogan Saag Cal, -822 
S. 33—Sale—Setting aside of —Dissuading 

of bidders and false representation—Sale, if to be 

set aside, 

Where it ‘appears that at a revenue sale there was 
not merely dissuading of bidders but there was a 
representation which amounted to a false representa- 
‘tion-and which undoubtedly had the eilect of dis- 
-suading a bidder from bidding, the sale is vitinted by 
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fraud and must be set aside. JAGADISH Ovanpra 
Mirra v. Kunga MOHAN Sau Cal. 822 
Bengal Local Self-Government Act (Ill of 1885). 
Sree Government of India Act, 1915, :s.1€7 365 
Benga! Municipal Act dill of 1884). Sep Evi- 
dence Act, 1872, ss 83, 35 7 32 
Bengal- Tenancy Act (VIH Of 1885), ss. 21, 29 
—Usufructuary mortgage of village—Mortgagee 
making raiyati settlement of part of village at 


- annual rent of Rs 670—Redemption of four annas 


share by-mortgagors—Subsequent agreement between 

raiyats and mortgagor for enhanced rent on that 

portion—Held, agreement was void under s. 29, 

since raiyats had acquired occupancy rights by 

operation of 3. 2). 

Plaintiffs gave a village in usufructuary mortgage 
with a stipulation that the mortgagees should have 
no power to make settlement for a period exceeding 
the term of the mortgage. The mortgagees made 
raiyati settlement of 129 bighas of land with the 
defendants at an annual rent of Rs, 670. The mort- 
gagors after the ratyats had been in occupation for 
two years redeemed a four annas sharre in the vil- 
lage, whereupon they attempted to eject the raiyats 
from one-fourth of their holding. The ratyats then 
entered into an agreement with the mortgagors to 
pay for their one-fourth share the annual rent of 
Rs. 433. The mortgagors instituted a suit for arrears 
of rent against the defendants: - 

Held, that the defendants who were settled raiyats 
of the village had ocquired occupancy right by the 
operation of s. 21, Bengal Tenancy Act, when settle- 
ment was made with them in good faith, by the 
mortgagees in possession who were then the de 
facto landlords of the village so that the subsequent 
agreement with the landlords of the four annas 
share which had the effect of enhancing their rent 
from Rs. 670 to Rs. 985, was void by virtue of the 
provisions of s. 29 of the Act and could not, thare- 
fore, be enforced. DwARKA PRASAD v., PARMES WARI 

RAI Pat, 425 
s. 105-—Enhancement—Zemindar holding 
under perpetual lease—Right to enhance rent— 

Mention in potta of Putni Hegulation, if indicates 

rent to be fixed. 

A zemindar holding under the perpetual settle- 
ment is entitled to enhance the rents of all rent-paying 
lands, unless he is precluded from doing so by a 
contract binding on him, and prima facie the rent is 
liable to enhancement on the application of the land- 
lord or to reduction on the application of the tenant 
unless either of them has precluded himself by con- 
tract from claiming such enhancement or reduction, 
respectively. o , 

Where atalukis not described as a putni taluk 
but the potta mentions the Putni Regulation and pro- 
vides for the assessment of khila lands at the rate of 
the present settlement, the mere mention of Putni 
Regulation is not conclusive to show that the rent 
was fixed for alltime, Amar KRISHNA Crowbuutry 4, 
SURENDRA Bysoy DEWANSI Cal. 632 

ss. 105, 106, 109—Application under 
ss. 105 and 106 withdrawn before coming into force 
of amendment of s. 109—Suit after amendment 

S. 109, if bars suit, ae 
» Where proceedings on application under ss 105 
and 106, Bengal Tenancy Act, were withdrawn before 
the amendment of s. 109 came into force but the 
suit in respect of it was instituted afterwards : 

Held, that s. 109 did not operate as a bar to the 
suit even though the order of withdrawal was passed. 
prior to amendment. ApMINISTRATOR-GENERAL, BENGAL 
p. Bacainga Kumar Roy Cal, 834 
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———-—- §. 109. Sze Bengal Tenancy Act, £885, 
s3. 105, 106 834 
——-—— $. 174 (3) (b'—Application for setting 
aside sale—Depostt either before or at time of 
application, if necessary. 
¢« The word “allowed” in cl. (b) of cubes. (3) of 
gs. 174, Bengal Tenancy Act, means “granted ” and 
it is not necessary for the applicant to make the 
deposit at the time of making the application as a 
condition precedent fo his application being enter- 
tained. Buora Nara Roy O3AUDBURY v. MUHAMMAD 
MASHUD f Cal. 479 
Sch. IH, Art. 3 — In suit for possession 
plaintiff alleging dispossession by defendants—No 
allegation that defendant landiord instigated such 
, persons—Landlord not proved responsible for such 
dispo®ession—No dispute between landlord and 
plaintiff—Art. 3, whether applies. 

A suit for. possession of a holding on the ground 
that the plaintiff was dispossessed by the defendant 
third persons claiming the land, without any allega- 
tion that the defendant landlord instigated or assist- 
ed such third persons in his dispossession, is govern- 
ed by the general law of limitation and not by 
the special period of limitation prescribed by Art. 3, 
Bengal Tenancy Act, where the plaintiff produces 
no evidence to show that the landlord was respon- 
sible for his dispossession but on the contrary the 
landlord denies that there was any dispute with the 
plaintiff. S.iv Saran Rar v. SuKupzo Rar Pat. 317 
Bengal Wakfs Act (XI of 1934), ss. 70, 71— 

. &. 70, whether applies to suit pending at commence- 
ment of Act—Ss. 10 and,7}, whether retrospective— 

Quaere—“ Any other person” in s. 71, whether 

include mutawalli. ` 

Section 70, Bengal Wakis Act, provides that in 

every suit or proceeding in respect of any wakf, the 
Gourt shall issue a notice tothe Commissioner at 
the cost ofthe party instituting to same. There is 
nothing in the section from which it could be in- 
ferred that the section had in view the suits or pro- 
ceedings pending at the time when the Act came 
into force. Onthe other hand, it is quite possible 
to construe the words as implying that the costs of 
the notice are to be realized from the party at the 
time of instituting of the suit and this presupposes 
that the suit is instituted after the passing of the 
Act when the Waki Commissioner has already been 
appointed, Under s. 71, the Commissioner is given 
the right to intervene and ke added a party to any 
suit or proceeding by or against a stranger to the 
.wakf or any other person if he so chooses, There 
can beno doubt that this right to intervene and 
carry on the litigation is a substantive ‘right and 
not ameie matter of procedure. That being so, the 
geneial principle of law which is applicable to such 
eases is well-established that the law which exists 
at the date when an action igs commenced must de- 
cide the rights of the parties to the suit unless the 
Legislature express a clear intention to the contrary. 
That is, s. 71 cannot have retrospective effect. 

Quaere.— Whether the words‘ any other person” 
as used ins. 7], Bengal Wakfs Act, are wide enough 
-to include a mutawallt, OoMMISSIONER oF WAKFS, 
BENGAL V. MUNSHI Appas ALI Cal. 59 
Berar Inam Rules, rr. 4, 5, G—Alienation by 

mahant of temple property—-Scope of rr. 4, 5 

and 6—Alienation, whether void—Alienation of 

service inam coming under r. 4—Public policy— 

Alienation, if good—When can be challenged— 

Alienating trustee, if can challenge it himself on 

ground of breach of trust--~Hindu Law—Religious 

Endowment. 
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Grants under rr. 5 and 68 ofthe Berar Inam Rules 
are personal in their nature, personal to the grantee 
and hisfamily, while those under r. 4 are ofa “more 
public nature, where the primary consideration is the 
upkeep of areligious or charitable institution. But 
unless considerations of public policy supervene, 
there js nc fundamental distinction so fay as this 
particular point of management is concerned, though, 
of course, there would be on many other matters 

As regards the general law, apart from r. 4 
of the Berar Inam Rules, the mahant of a temple 
can alienate for the period of his own life, or 
to be more accurate, for the periodof the tenure of 
his office. Itis possible he can make an alienation 
to enure beyond that in casesof necessity; but at any 
rate, it is clear he can make the alienation for this 
period. When he does so, it binds him although it 
does not bind his successor. It is open - to his 
successor, when he succeeds to the office, either. to 
ratify his predecessor's action, or to set ib aside. > 

Therefore the only possible bar fo alienation is 
public policy.- But if it is not against public policy 
for the mahant of a temple to alienate for the period 
of the tenure of his office under the general law, 
it is difficult to see how different conditions can 
supervene in casee of alienation of service Inams 
under r. 4, when the rules themselves contemplate 
such alienations. But any rights of resumption 
which Government may choose to exercise are un- 
affected. Of course, if the act amounts to a breach of 
trust, or to mismanagement, the public at large or the 
beneficiaries, or those interested, as the case may be, 
have their remedies under thelaw. Butthe mere 
tact of alienation does not amount to a breach of trust, 
andthe defaulting trustee cannot derogate from his 
wn grant by complaining of his wrong. BHAGWANDAS 
Guru Bapa RAMDAS v. PRAYAGDATTA Nag. 242 
Bihar and Orlssa Public Damands Recovery 

Act (iV of 1914), S. 26. Sen Hindu Law 232 
Bihar Tenancy Act (VII of 1934), $. 22 (2). Suz 

Bihar Tenancy Act, 1934, s. 26-A 306 
= S, 22 (Qy—* Rent" in s. 22 (D, whether 

refers torent payable in respect of tenancies created 

by purchasing co-sharer—Purchaser co-sharer realis- 
ing higher rent-—Other co-sharers, whether entitled 
to realize their share. 

The word “rent” used insub-s. (2) to s. 22 means 
the rent which was payable in respect of the hold- 
ing when it was transferred. The words “ in respect 
of the holding ” do not occur inthe sub-s. (2) but 
they do occur immediately after the words “ pay- 
able to them ` in the illustration and this indicates 
clearly that the rent referred to is the rent of the 
original occupancy holding and not the rent pay- 
able in respect of the tenancies that might be creat- 
ed afterwards by the purchasing co-sharer. If the 
purchasing co-sharer sub lets the land to a third 
person and realizes from lim a higher rent than 
that paid by the original tenant, the other co-sharers 
are not entitled under this section to realize from 
the purchasing co-sharers their share of such rent. 
G. B. Solano v. Umzsawart KOER Pat. 306 
m §. 22 (2) —S. 22 (2), if applies to occupancy 

holdings transferable by customs—- Whether also 

applies to non-transferable holding if other co- 

sharers consent tosuch transfer. a 

Provision of sub-s.(2) of s. 22, Bihar Tenancy 
Acl, refers only to an occupancy holding which, is 
transferable by custom and it does not apply to a 
non-transferable holding. There can be no doubt, 
however, that it would apply to a non-transferable 
holding also if the co-sharer landlord or permanent 
tenure-holder to whom the holding is transferred 
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can prove that the holding has been transferred to 
him with the consent of the other co-shareérs or that 
the latter have waived their right to object to the 
transfer either expressly or by doing something 
which may amount toa recognition of the transfer. 
G. B. Sorano v. Umzsawari Kore Pat. 306 


8S. 26-A, 22 (2)—Cases under s. 22 (2)— 
S. 26-A, whether applies— Policy of Act— Position 
of co-sharer landlord acquiring raiyati holding. 
The fact that in cases covered bys. 22 (2) the 
occupancy right ceases to exist upon transfer by 
Operation of law or by virtue of some especific provi- 
sion inthe Act will not prevent's. 26-A ‘and the 
other sections connected with it from being applic- 
able to such a case, because the tenant who sells 
the holding purports to transfer it together with the 
occupancy right in it, Besides, there is nothing in 
the Act to suggest thatthe Legislature “cotild have 
Intended thatthe position of the co-sharer landlord 
when he acquires a raiyati holding should be “worse 
than that of athird person acquiring such a hold- 
ing. G B. Siano v. UmeBawart Koge ` ‘Pat. 306 
—— §. 26-N--S. 26-N, effect of, whether re- 
trospective—Applicabtlity to suits pending at com- 
menceméent of Act. oe fe te 
The language of s. 26-N, Bihar Tenancy Act, is 
plain, and there can be no doubt that it was in- 
tended to be retrospective in opération, the object 
of the Legislature being to quiet titles which are 
more than 10 yedrs old. This provision applies even,to 
holdings which at the date of tle commencement 
of thé Act ‘were in question in a pending suit. G. B, 
Sovano v. Umesuwagt KoBB ` ` i 


$8. 26-N, 26-0—Efeet, whether retrospec- 
tive—Decree for ejectment—Title of transferee of 
. occupancy holding, if becomes extinct ~Pendency of 
second appeal from ‘ejectment decree — Deposit of 
transfer-fee — Landlord, if deemed to have co- 

- sented to the transfer. . ae áj 
‘Sections 26-N dnd 26-0, Bihar Tenancy Act, were 
mires by: the Legislature to’ have’ ‘retrospective 
effect: : yi ee 
The title of the transferee of occupancy holding 
is from the outset goodagainst 8ll the world except 
the landlord and does not be¢ome extinct by the 
passing of adecreé against’ him unless and until 
such decree -has become final’ by the lapse of ‘the 
period of limitation for an appeal andthe omission 
‘of the defendant tò file an appeal against the dec- 
ree, ‘Failing that, the title can hardly be deemed to 
be extinct whilé-a second appeal is pending from 
thee decision, and if a deposit of a transfer-feo is 
made during the pendency of the appeal, the land- 
Jord would: be deemed to have consented ` to ‘the 

transfer, WALIBAN V. PARMESHWAR NABAIN PATHAK ' 
E i er OR Pat. 657 
—— $.148-A—Suit for arrears of rent in res- 
pect of . portion of holding—Suit omitting certain 
plot—Landlord, if should get rent decree or only 
money decree. ‘ ~ a f s 
Rent decree cannot be passed in respect of a portion 
of a holding as,it would amount to splitting up of the 
‘tenancy. Wherein asuit bya landlord under s: 148-4, 
‘Bihar Tenancy Act, forthe recovery of arrears of 
rent in respect of a portion cfa -holding omitting a 
certain plot, the tenants admit that the rent was 
‘due at certain rate and it is found that by a previous 
decision the holding included the plot, a money 
‘decree should be passed though the landlord is not 
entitled toa rent decree and the entire suit should 
not be dismissed. JANKI-SINGH V. JEVANANDAN BINGE 
Pee er tt ge Pat. 689 
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———— Sch. III, para. 2 (b) (IH). Ses Interpreta- 

tion of Statutes -© s 953 
Boilers Act V of 1923), ss. 2, 23—“Owner scope 
‘of~Whether includes agent or persons mentioned 

in s. 2--Absentee owner of boiler, which was being 

used for his work—Whether comes under 8.23. 

Ins 23, Boilers Act, the word “owner” has been 
‘used in its‘dictionary meaning and also includes an 
agent or other persons mentioned in’ s. 2. The 
question whether an owner who is absent should or 
should not be prosecuted, and if prosecuted, how he 
should be dealt with is one which depends upon the 
facts and circumstances of each particular case. As 
a mere proposition of ‘law an absentee owner ofa 
boiler, which is being used for his work comes within 
the purview of s. 23, Boilers Act. Emperor v JUGAL 
KisuogE” TEBERAWALLA l Pat. 143 
Bombay Chlidren Act (XHI of 1924), 8S. 7. SEE 
- ‘Bombay Children Act, 1924, s. 51 (3) ‘oT 4 

ve S, F—Proceedings under s.7, if can be 

initiated by putative father. 

Under s. 7 of the’ Bombay Children Act, the only 
persons who can move the Court are a Police Officer 
or ‘other persoii authorized in this behalf in accord- 
dincé' with rules made by the Governor in Council. 
Those persons include Probation Officers and certain 
other persons, but notan alleged putative father who 
has no locus” standi to start proceedings. In re, 
ARANDI MAHAR f Bom 274 
——-—— 88. 51 (3), 7—Order under s. 7—Appzal to 

District Magistrate—S. 51 (3), if appltes to ap- 

pellate order — Revision to High Court, if lies 

against such order. ` l Kaaa 

Sub‘s. (3) of 5.51, Bombay Children Act, is ia 
terms an enabling section and not a disabling sec- 
tion; and if it purports to restrict in any way the 
High‘ Court’s powers of revision, it does so only by 
implication. As ‘powers of revision are conferred 
by ‘statute, it would be wrong to hold that they have 
been ‘limited by ‘ implication when they have not 
been limited by aty express words. Sub-s. (3) does 
not, strictly speaking, apply to an order passed by 
a District: Magistrate on: appeal against the order 
made under s:7 ofthe Act. The High Court can 
revise such order in revision. Jn re ANANDI Mauar 

ner D, Bom, 274 
Bombay City Municipal Act (HI of 1888), s. 411 
' —Intérpretation—Commissioner, tf can refuse to 

grant’ license to butcher to carry on his trade within 

Municipal limits," aire 

Section 411, City of Bombay Municipal Act, in 
terms deprives every citizen, ‘living within the city 
or to whom the Act applies, of the power to carry 
on the business of a butcher. The only exception to 
that is the grant of’ a license by ths Commussioner 
‘and carrying onthe trade of a butcher in confor- 
‘imity with the terms of that license. In the Act 
‘there is no express provisioù giving power to the 
-Commissioner to grant a license to carry on the 
trade ofa butcher. ‘By reason of the words used in 
s. 411, the power is impliedly vested in the Uom- 

missioner. If this power is deemed toexist in the 
‘Municipal Commissioner, impliedly by reason of the 
terms of 5.411, it follows that the power to refuse 
-tHe license must ‘also be vested in the same autho- 
‘rity, because @ power to grant necessarily implies 
a right to refuse. Therefore,s. 411 can be const) ued 
fo' mèan that the Municipal Commissioner is not 
under an obligation to issue a license toa butcher. 
-FAKIR MoaamMMaD MALANG v. MUNIOIPAL UOMMISSIONER 
oF BOMBAY i Bom. 331 
-Bombay-City Police Act (IV of 1902), s. 70. Seg 

Oriminal Procedure Code, 1898, s; 187 (9) - 737 
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Bombay Court Fees Amending Act (HMI 0f1926), 
Art. 17, 61.(5). Szr Court Fees Act, 1870, s. 7 (iv), 
“els, (c) (d) 420 
Bombay Municipal Boroughs Act (XVII! of 
bi 5), $8.48 and 49, Sze Contract Act, ee 
8. 





66 
$.198—Land Acquisition Act (I of 1894), 
ss. 23 to 25—Compensation for compulsory acquisi- 
tion of land—Principles—Proceedings in District 

Court under s, 198—Lifteen per cent. in addition 

to compensation under s. 198, if can be allowed, 

Sections 23, 24 and 25 ofthe Land Acquisition Act 
constitute a code laying down the principles on 
which theDistrict Courtis toact in arriving at the 
compensation to be paid,and it is quite impossible 
to leave out of that code sub-s.(2) of s. 23. The 
sections determinethe basison which the value of 
the land is to be ascertained on compulsory purchase 
and theallowance of the fifteen per cent. must be 
set off against matters disallowed under s. 24. These 
provisions inthe Land Acquisition Act, are con- 
tained in a Chapter entitled “ reference to -Gourt 
and procedure thereon,” and they must be treated as 
applicable to proceedings in the District Court under 
s. 198, Bombay Municipal Boroughs Act. Therefore, 
the District Judge is entitled to allow the fifteen per- 
cent. for compulsory purchase. Borovan MUNICIPALITY 
oF AHMEDABAD V. JAYENDRA VaAsuB;AI DIVATIA 

Bem. 692 
Breach of trust. Sex Criminal Procedure Code, 

1898, s5. 182 42 
Burden of proof. 

See Hindu Law 241 

SEE Second appeal 860 
Burma Laws Act (XIII of 1898), s. 12—Shan 

States—Civil Justice Order, 1900, and Civil Justice 

(Subsidiary) Order, 1906 —Procedure of costs—Power 

of Shan Court to carry out orders ‘of other Courts 

—Mandalay Court's power to issue order to Shan 

Court—Civil Procedure Code (Act V of 1908), s. 136 

—Shan,States,whether has District Judge--Order of 

attachment before judgment—Order sent to Assist- 

ant Superintendent at Kalaw— Order, held wrong. 

The mere fact that a simplified procedure has 
been prescribed for a backward area likethe Shan 
States does not affect the power of the Court there 
to carry out the orders of other Oourts in other 
places. Thatis a matter ofthe comity of Oourts. 
Similarly, there is nothing to prevent the Oourt 
at Mandalay from issuing orders to aCourtin the 
Shan States, provided thatthe order will be carried 
out ; for Oourts will not issue orders that cannot .be 
carried oub any more than Courts will entertain 
actions to try matters where they have no power to 
enforce their decisions. 

Under s. 136, Civil Procadure Code, the order of 
attachment is to be senttothe District Court within 
the local limits of whose jurisdiction the property 
is situate. Admittedly, no District Court, or Court 
with the powers ofa District Court under the Oivil 
Procedure Oode, has been „established in the Shan 
States to which the order of attachment before 
judgment could be sent. The Court of the Assistant 
Superintendent at Kalaw is not a District Oourt, 
and has not been empowered to exercise the duties 
of a District Court. 

Held, that the order of attachment before judg- 
ment was, therefore, wrongly issued by the Court of 
Mandalay, to the Court of ,Assistant Superintendent 
at Kalaw. DESRAJ ŪHANANLAL v. RAMJASRAR MADAN- 

AND Rang. 806 
S, 13 (1) (3)—Gifts—Applicability of Muham- 
madan Law— Donor executing and {registering writ- 
ten tnstrument—Delivery of possession, tf essential 
to validate gift. 





~ 
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Section 13; sub-s. (1), Burma Laws Act, specifically 
requires Muhammadan Law to be applied in cases 
where the parties are Muhammadans and the qugs- 
tion at issue affects succession, inheritance, marriage 
or caste, or any religious usage or institution. No 
reference ismade to gifts, and the Muhammadan 
Law onthis subject is, therefore, not made applic- 
able by this sub-section. Subject to the -provisions 
of sub-s, (1) and of any other enactment for the time 
being in force, the law tə be administered in civil 
cases in Rangoon is to be the law administered by 
the Calcutta High Court inthe exercise of its ordi- 
nary original civil jurisdiction. Sub-s. 3 provides 
that in cases not within either sub-s. (1) or sub-s. (2), 
or governed by any other enactment, the decision 
shall be in accordance with justice, equity and good 
conscience, which leaves itopen to the Oourt to 
apply the Muhammadan Law of gifts on the grounds 
of justice, equity and good conscience in cases 
arising in Burma, outside Rangoon. Consequently 
in the case of Muhammadans a gift without delivery 
of possegsion is invalid even ifthe donor has execut- 
ed and got registered a written instrument. Mauna 
Gyi v. MAUNG SAUNG Rang 752 
Burma Prevention of Crime (Young Offenders) 

Act (III of 1930), 85.14, 15 — Finding of trial 

Court asto age of accused——High Court, if can 

consider it for purposes of s. L5— Consideration for 

purposes of sentence. f ! 

According to s. 14, Burma Prevention of Crime 
(Young Offenders) Act, it is not open to the High 
Oourt to re-consider the finding arrived at by the 
trial Court which isa Oourt of Session as tothe age 
of the appellant so far as the question ae to the ap- 
plicability of s. 15 is concerned. For the purpose of 
considering whether-the provisions of s. l5of the Act 
can be extended to the accused or not, there is nothing 
to fetter the discretion of the High Court in considering 
whether he has been really proved to have completed 
sixteen years ofage or not, for the purpose of deter- 
mining the general question as to what is the ap- 
propriate sentence tobe passed on him. Nea Saw 


HTUN v. EMPEROR Rang. 125 

wun $, 15. . 
Ssu Criminal trial—Sentenca 125 
Sen Penal Code, 1860, s. 302 125 


Burma Rural Self-Government Act (IV of 1921), 
O. i, ci. 1, sub-ci. (1) (b). Sze Burma Rural Self- 
Government Act, 1921, Sch. II 86 

————- Sch. ll, O. i, Gl. 1, sub-cl, (1) (0) —Have 
been assessed’, meaning of—Person's name should 
actually appear in assessment roll as  assessee-— 
Proof of—Hzxtract from assessment rolls, should be 

roduced, 

he words “have been assessed” in Sch. II, O. I, 
cl. (1), sub-cl. (1) (b), Burma Rural Self-Govexn- 
ment Act, do not merely mean “have paid” land 
revenue but that the person’s name actually appears 
in the assessment rolls as assessee. To prove that 
an elector had been assessed to land revenue on not 
less than ten acres of land for a continuous period 
of not less than 6 years preceding the financial 
year, etc, the only method 1s to produce extracts 
from relevant assessment rolls. Mauna Tun Gaune 

(Kauna) v. EMPEROR _. Rang. 86 

Burmese Buddhist Law—Divorce— Wife deserting 
husband—No maintenance for one year—Divorce, 
if effected — Contribution towards maintenance 
Whether avoids decree. . 
Under Burmese Buddhist Law after the wife has 

departed from the house of her husband, there is a 

divorce by operation of law where there has been 

no maintenance of the wife for the period of one 
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year. The contribution by the husband to ‘the main- 
tenance of a wife who had left him will avoid the 


consequence that the marriage tie is dissolved by ` 


operation of law, Dwa Pwa May v. Ma Tarn Mya 


Rang. 656 
Marriage—Separation of spouses by mutual 
consent— Right to atetpa property. 

When the husband and wife separate from each 
other by mutual consent, either is entitled to take 
his or her atetpa property. U Tam v. Daw Huu 

i Rang. 702 
Will—Testamentary disposition—Legality. 

There 18 nothing illegal ina Buddhist making a 
testamentary disposition of his property. Such a 
disposition may he of no effect in law, but that does 
not render it illegal. U Tain v, Daw Huu Rang. 702 
Calcutta Survey Act (l of 1887), $. 22—Bound- 

artes in survey, whether correspond with title— 

Declaration suit that title of plaintiff exists over 

area in excess of area included within boundaries— 

Suit comes under s. 22. 

The boundaries stated in the survey are supposed 
to correspond with the title and, therefore, any 
decision affecting the title necessarily affects the 
boundaries that have been demarcated and when 
the plaintiff sues for a declaration that her title 
exists over an area in excess of the area included 
‘ within the boundaries that have been demarcated, 

the suit is in effect a suit to set aside the demar- 
cation of the boundaries and comes under s, 22 of 
Oalcutta Survey Act. Muntorpar COMMISSIONER, GAYA 
MUNIOIPALITY a, Rup KALIA Pat. 45 
Carrlers—Railway—Goods accepted—Railway Com- 
pany subsequently finding description wrong and 
certificate false—~Whether can charge higher rate. 

The fact that a Railway Company has accepted 
goods and the certificate and the declaration made 
ag tothe nature, quality and description of the 
goods does not mean that the company is precluded, 
from charging the higher rate, when it discovers 
‘that the certificate is false and the description is 
-wrong and thatthe goods ought to have had ap- 
plied to them a higher rate, PERUMAL MUDALIAR v, 
Sours Inpran Rariway Co., Lro. Mad. 259 
` Caveat. See Will l 411 
.-G, P. Courts Act (! of 1917), ss. 16 and 26— 

Appeal wrongly filed before Additional District 

Judge—District Court transferring it to another 

Additional .District Judge having jurisdiction— 

Original presentation held to be in District Court 

for purposes of limitation. 

Additional District Judges do not form separate 
Courts but are attached to the District Court and 
form partofit. Itis true their powers are not 
necessarily as extensive ‘ag those of the District 
Judge himself, but a mere curtailment of powers by 
executive orders cannot constitute a separate Oourt. 
The Local Government has no power to create 
Courts ; only the Legislature can do that, and 
the Legislature has very clearly indicated that 
there is tobe only one District Oourt in each Civil 
District. Therefore, these Additional District Judges 
do not form independent Courts but are part of the 
Districts to which they are attached. Oonsequently 
wheré anappeal is wrongly presented before an 
Additional District Judge, but the District Court, 
transfers it toanother Additional District Judge 
having jurisdiction, the original presentation is 
really a presentation tothe District Oourt itself for 
the purposes of limitation. ZUMBERDAL OHHOTELAL 
AGARWAL v. SITARAM Nag. 371 
$. 26. Sze C. P. Courts Act, 1917, s. 5 = 


“—— 
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©. P. Land Revenue Act (Il of 1917), $s. 2 (8) 
(12), 97, 106 (J)—Bhogra Bhogi holder, status 
—Bhogra Bhogi plot, if can form patti—Suit for 
recovery of rent of such plot—Jurisdiction of 
Civil Court to entertain. 

A Bhogra Bhogi holder is the owner ofa plot or 
plots of land separately assessed to land revenue 
in a mahal. Therefore, his area is excluded 
from the definition of mahal given in s. 2 (8), 
C. B. Land Revenue Act, and since patit is 
defined to mean the lands held in a mahal, it 
follows a malik-makbuea plot, or, what is the same 
thing, a Bhogra Bhogi plot, cannot form part ofa 
mahal, and, therefore, cannot form a patti. It is true 
that these definitions have been rather badly draft- 
ed, for, if a malik-makbuza plot is excluded from a 
mahal under sub-s. (8), it is difficult to see how it 
can be a plot within a mahal within the meaning 


_ of sub-s. (9). But in spite of the bad drafting, the 


meaning is clear, and there is no doubt whatever 
about the general practice prevailing in the Central 
Provinces. Consequently, a maltk-makbuza or a 
Bhogra Bhogi plot does mot form a separate patte. 
A Otvil Court has jurisdiction to entertain a suit 
for recovery .of rent of Bhogra Bhogi land, the 
jurisdiction not being ousted unders 106 (7), O. P. 
Land Revenue Act. DULARSINGE v, Sitaram Nag. 783 


———- 8,188 (c), (d)—Suit by lambardar against 
co-sharer for rental assessment—Matntatnability 


of. 

Under ol. (c) of s. 188, O. P. Land Revenue Act, a 
lambardar has been given the right to collect village 
profits which includes rental assessment and under 
cl. (d) he has been empowered to institute a suit to 
enforce this right. Consequently, such a suit against 
a co-sharer for rental assessment for str and khud- 
kasht lands held by him is maintainable. Raogi v. 
MAaApHORAO Nag. 956 


C. P. Local Self-Government Act (iV of 1920), 
ss. 68, 79 (1) (Ilv)—Rules under s. 79 (D (iv)— 
Conviction under r. 16-A (2)~Prosecution, whether 
should be on complaint of District Council or 
Local Board, etc., as required by s. 68, 

The words “under this Actor byabye-law made 
thereunder” in s. 68o0fthe O. P Local Self-Govern- 
ment Act, should not be read as inaluding any rule 
made by the Local Government consistent with this 
Act. 

Where what the accused has broken is not any 
section of the Act nor any bye-law under the section, 
which are the only cases mentioned in s. 68 in res- 
pect of which prosecution by a District Oounsel or 
Local Board or Market Oommittee is necessary, 
but a rule made by the Local Government, there 
is no provision in s. 68 that prosecution for a 
breach of such a rule can only be initiated bya 
local body. 

Where a person has been convicted under r. 16-A 
(2) made under s. 79 (1) (tv) of the Act and which 
runs: “Any person who wilfully acts in contraven- 
tion of sub-r. (1) and any voter who takes any 
voting paper received by him or a part 
thereof outside the polling station shall be punish- 
able with fine which may extend to fifty rupees,” 
the conviction is not illegal on the ground that 
the prosecution was not made on a complaint of 
the District Oounc:l or Local Board or Market 
Committee or some person authorized bythe Dis- 
trict Council or Local Board in this behalf, ag 
required by 8.68 of the Local Self-Government Act 
but by a complaint of a Sub-Divisional Magistrate, 
EMPEROR vy GULABSINGA Nag. 620 
C. P. Tenancy Act (XI of 1898), Ss. 24, 23, 25 

—OCOo-ienant not party to sutti—Whether can be 


+e 
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ejected constructively —Tcnant in atrears—Right of 

dispossessed tenant. Si 

Before a tenant can be ejected from his. holding 
the landlord must obtain a decreé against him. and 
then proceed in accordance with s, 24, O. P, Tenancy 
Act, before a Revenue Officer. Sincé the tenantican- 
not be ejected without a decree for arrears, it follows 
a co-tenant, who was not a party to the suit, cantot 
pe ejected when there is no decree against him, and 
if he cannot be ejected, itis difficult tò understand 
how he can be ejected constructively. l ; 

It is the duty of a tenant to pay his rent, and if 
he does not, the landlord has a:right to eject him 
but the landlord cannot eject the tenant unless he 
complies with the provisions.of ss. 23 to 25. It ..is 
tiue that thé landlord is. entitled to re-enter if. the 
rent is left in arrears and that he is not bound to 
wait until the whole line of more .remiote heifs is 
exhausted. But if he does so re-enter then the ,tei- 
_ant who has been dispossessed or who has right to 

possession as heir cah suefor possession. provided 
_ becomes within the period of limitation allowed. for 

such a suit: SuyamianLy,Gonp Sina =. Nag. 935 
- s. 46—Mortgage of occupancy fields--Mort- 

gagor, whether retains tenant's rights -- Such mort- 

gage, whether void. or voidable—Mortgage not 
avoided—C, .P. Tenancy Act (I of 1920), Sch. IIT, 

Art.1, if applies. l 

In a redemption suit of è mortgage of an occupancy 
field; assuming the mortgage. to be invalid fór some 
reasons, the tenant's rights still remain in fact in the 
mortgagor, the mortgagee merely becoming a licensée 
of the mortgagor. er ee eee . 

Under s. 46, O. P. Tenancy Act of, 1896; mortġages 
of occupancy fields are not void, but ,voidable at the 
instance of certain persons only, and whéré the persons 
who had the right to avoid the transaction have not 
done so, the mortgage subsists, and so. Art:1 to 
Sch. TI of the new Tenancy Act of. 1920 Cannot apply 
for the tenant has not been -dispossessed of his land 
nor has he been excluded from possession within the 
meaning of that article. DEONARAIN ù. KAmta = 

Sa cde sai oe u Nag. 174 
c. P. Tenancy Act (1 of 1920),.s. 2 (2). Sze 

O. P.Tenanay Act, 1920, s. 96 as amended . 553 
——- 8. 3 — Tenant,- tf includes sub-tenant— 

Thalwa, meaning of—Sub-tenant in village, if a 

thalwa. ne a : 

The word ‘tenant’ in the C. P. Tenancy Act in- 
cludes a sub-tenant. The word thalwa in the wajib- 
ul-a7z2 is a person who is not & tenant and hence 
a sub-tenant in a village who has been so for 6 or 
7 yeais is & tenant in the village and not a thalwa. 
RAMKRISHNA BHAU v. BISRAM .. Nag. 909 
—— B. 41—Malik makbuza, status .of-——Remu- 

neratton of patwari—Whether to be paid by malik 

makbuza or occupancy tenant who actually culti- 
vates land— Payment made by malik makbuza— 

Right to recover from occupancy tenant. 

The malikmakbuza who have lost their right to 
cultivate their-holding under s. 41 of the O. P. Tenancy 
Act, stand onlyin the position . of .proprietors who 
have foregone their right to cultivate theland. In 
view of the explanation appended to r. 1 of the Riles 
framed-by the Financial Commissioner.to determine 
the nature and amount of the remuneration of the 
patwaris, the person that will be. deemed. to; be pro- 
prietor would not be the malik makbuza but the 
occupancy tenant who actually cultivatés the. land 
The principle underlying the explanation appended 
to r. l appears to be to make person’ actually. culti- 
vating the land liablé for. payment of patwari’s 





dues. Consequently, the person. who has acquired. 


INDIAN CASES 


- erty. .Such a lease does, not differ from 
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occupancy ‘rights under-s. 41, O. P. Tenancy Act 
and as guch has beén in actual possession of the 
land, is primarily liable for payment of the patwart s 
dues and notthe malik wiakbiza Where the latter 
has; by compulsion, been made to discharge an ob- 
ligation which. was not hia but that of theoccupancy 
tenant, the latter should pay that amount to the 
malik makbuza with such incidéntal costs and inter- 
est as ar6é redsonablé.- S8RINIVAS GOVIND v. SADASKEG 

haa Sd. “sa. us ae a _-«Nag. 658 
——— §°88, Sez 0. P. Tenancy Act, 1920, s ae š 


- sl} dr t ek ~ 2 eae wmed 

———. 88. 96, 2 (2) as amended—Lae cül- 
tipation,..if agricultural occupation -Lease of, 
whether should be.in wiiting.and registered—Such 
ledse reduced to .zsriting—Whether requires regits- 
tration under Registration Act. (XVI. of 1908), 
8) 17 (D) (dJ—Such lease if one of immovable, pro- 
perty— Lease.: in writing should be embodied tn;dne 
instriment— Each subséquent agreement mast form 

complete transaction. m ee : 
;.Lac is.raised and harvested twice a year. 
Since s. 96, O., P. Teriancy Act, expressly. places 
it on the. same footing as the other “ pro- 
duée” of a tenant's holding, and since the section 
occurs in an Act dealing with agricultural .tenant- 
cies; it follows that lac cultivation is. now consider- 
éd an agricultural occupation ..and sô falls’ within - 
the: extended definition of agriculture given An 
s. 2.-(2) of the Act. This; as the, section shows, in- 
cludes .“ the raising of. periodical. crops.". That. in 
its turn means that s. 107 of the, Transfer of Prop- 
erty .Act,..will not apply, and-it follows a written 
and..registered instrument ië no, longer. necessary 
for the lease of a .lac jungle. But if. such a, lease 
is reduced to writing, thenit will require registra- 
tion under s. 17(1).(d), of the Registration Act, pro- 
vided. it ig regarded as a lease, of. immovable, prop- 
a lease, of 
land forthe purposes of .cotton, wheat,, or-any other 
kind of cultivation. Trees. are undoubtedly mmoy- 
able. property unless severed from the ground ; and, 
unless thé intentidn ofa lease is that the, trees 
should becut down and the wood, removed, the; lease 
must bea lease of immovable property. That, being 
sò, it requires registration if reduced „to writing. 
Registration .is required ofa lease under s.17 Q) 
(n, Registration Act, which includes , an agreement 
to lease aswell, bécause of s.2 (7), but a.leasbe is 
oné. completé transaction. in itself and when in 
writing, can be embodied in but , one instrument, 
even though it may consist of several sepayate 
documerits. Of course its terms can be subsequent- 
ly added to, altered, or varied by a. distinct. new 
agréément validly .entered_ into, but such agreement 
must fom one complete transaction in itself. . Until 
that stage is. reached, the rest are -but preliminary 
negotiations which have no binding effect. Imamatr 
v. PRIvawATI DEVI «©. i... Nag.,553 
——~-.88..106,.. 83— Proviso to s._.106—Scope 
of- Suit for.arrears of rent due by tenant—Jtidge 
of Civil Court who is also, Revenue Officer, if 
prevented from, entertaining it—Appeal, if | lies 
from decision of : Subordinate „Judge of, Second 
Class — Rent ~> Land. separately, assedzed,, in 
jamabendi and jointly assessed, in Settlement— 

~ Suit for arrears of ,rent—Basis.of. |. . -,,, 
The proviso’ to s..106, C. P... Tenancy Act, limits 
tlie jurisdiction of regular Oivil Courts Ger is, 
fE- 





presided ,by.Judgeš who are, not also Revenue 
cers) to hearing suits for arrears .due:,by,a sub- 
ténant,, but it does, not purport,to restrict in any 
way the powers of Judges of a Civil Court who are 
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also Revenue Officers. It does not follow that be- 
cause u Judge, not beinga Revenue Officer, may 
hear i suit for arrears due by a sub-tenant, there- 
fore, a Judge who is also a Revenue Officer may not 
hear & suit for arrears of rent due by a sub-tenant. 

Section 83, O.P. Tenancy Act, means that there 
would be an appeal from the decision of a Munsif, 
and if for Munsif is substituted “Subordinate Judge, 
Second Ulass”, there would be an appeal from the 
decision of the decision of a Subordinate Judge of 
the.Second Class, eo 

Where a field was separately assessed for a certain 
rent and this was clear fromthe jomabandi entry, 
but wis jointly assessed with another field and, it 
so appeared from the settlement entry, and a suit 
for recovery of arrears of rent was brought on the 
basis of the jamabandt entry : 

Held, that the settlement entry must be presumed 
to be correct and would prevail over the jomabandt 
entry, and thatas there had been no apportionment 
of rent between the two fields and until that has 
been done; a Civil Court wus incapable of award- 
ing a decree for arrears of rent. URKUDA v. S.. RAWAN 





oe | Nag. 733 
ch. tl, Art. 1. Sz C: P. Tenancy Act, 1598, 
"t . 174 


Chota Nagpur Encumbered Estates Act (VI of 
1876)- Object of Act. ae 
. The object of the Chota Nagpur Encumbered Estates 
Act. isto protect the estate and at the same time 
dco justice to its creditors by administering it in such 
a manner as to satisfy all claims against it in res- 
pect of debts antecedently incurréd by the proprietor. 
For these claims all other remedies are barred ex- 
cept one which is to apply to the manager and get 
the debt entered on the schedule of debts and paid 
by the manager; failing recourses to this procedure 
not only all remedies are barred , but the debt itself 
is barred. The aim of the whole proceedings is to 
hand back the property to the proprietor unencum- 
bered by. any of his old liabilities. BENI Mapua 
Manto t. GANESA SINGH SARDAR Put. 65 


-8S 3, 7—58. 7 anid 3—Bar of proceedings in 
respect of debts during management—Debts not 
‘duly notifiedto manager —Whether barred — state 
coming under management during pendency of 
appeal in suit against mortgagor-proprietor— 
Decree —lixecution against manager who was made 
party to appeal—Legality. 

Under s.7, every debtor liability other than those 
menticned in the section and which is not duly 
notified to the manager, shall be barred; s 3 merely 
bars wll proceedings pending in Courts and institu- 
tion of new proceedings in respect of such debt 
during the continuance of the management of the 
eatate of the proprietor. Section.7 does not merely, 
like cl.l, s. 3, ercate a bar not restricted to the 
continuance of the management, but takes away. the 
very foundation for any proceedings by the creditors 
after the release of the estate. — f , 

The estate of the mortgagor was taken under 
management under the Act, during pendency of 
appeal from decree on mortgage against the moit- 
gagor proprietor., The manager was made a party to 
the appeal. The appeal was dismissed and the decree- 
holder sought to execute it against the manager : | 

Held, that the decrea could not be executed against 
him as it was not on a debt contracted by him, but 
by the proprietor himself. Bent Mapas MAHTO v. 
Ganesd Sing, SARDAR . , ae _Pat 65 
$. 1 2, paras. 1, 2, 3, G—Amend ment by Act 

VIII of 1922—Restoration of estate to proprietor 
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Chota Nagpur Encumbered Estates Act— 
concld, , 


— Revival of debts under s. 12, para. 2— Revival 

under Paras. 1 and 3. 

Section 12, para.6 of the Act does not apply to a 
cass to which para. 2,as amended by Act VIII of 1922 
does not in terms apply. The wording ofs 12, as 
it now stands, fully agrees with this view of the 
intention, and there can be no revivor of any debt or 
of any proceeding when an estate is handed back 
under para.l,s l2after satisfaction of all notified 
debts. Likewise, if the restoration takes place under 
paras, l or 3 of s. 12, there is no revival of barred pro- 
ceedings and debts, Benr MADHAB MAHTO v. GANESH 
SING , SARDAR Pat. 65 
Chota Nagpur Tenancy Act V] 0f 1908°,s. 9-A 

—Enhancement of rent—Suit for—Deputy Com- 

missioner; jurisdiction. of, whether defeated by 

mere statementof defendant that there was no 
right to enhance rent. _ 

Per Wort, J.—It is quits clear from the general 
provisions of the Ohota Nagpur Tenancy Act, that 
the jurisdiction lies in the Deputy Commissioner in 
cases of enhancement of rent. The right thus given 
by. the Act is not to be defeated by the mere statement 
of the defendants, well ‘founded or otherwise, that 
there was no right to enhance the rent. JYOTI Prasap 
Sineua Deo v. UHANDRA KANTA Moxk.OpaDaYAa 

; Pat. 438 
——— s8. 76—85. 76, Chota Nagpur Tenancy Act, 
whether affects custom of non-transferability of 

‘dwami thica.’ . 
,. Section 76, Chota Nagpur Tenancy Act, enacts 
that nothing in the Act shall affect any custom, usage 
or customary right not inconsistent with or not ex- 
pressly, or by necessary implication modified or 
abolished by its provisions. The non-transferability 
of dwami thicas is not inconsistent with any pro- 
vision of the Act and therefore that custom must 
prevail ‘ 

The custom is of absolute -non-transferability of 
dwamtithica and, even a landlord cannot sell the 
tenure for arrears of rent but can eject the tenure- 
holder. Somar Ram v.Dupau Ram Pat. 118 
— S. 76-—Land tenure— “Thica dwami’— 

Incidents of. S 
_ Thename thica dwami in the Record of Rights in 
Chota Nagpur is given to a cultivating tenancy 


` which partakes largely in its origin ard develop- 


ment ofa raiyati character and isin facta raiyati 
tenancy which has grown into a tenure. SOMAR 
Ram v. BUDHU RAM Pat. 115 

~=— S$. 76 — Statement in Sifton Settlement 
Report, as to non-transferability of “dwamithica” 

—Admissibility under lvidence Act (I of 1872), ss, 

35, 48, 57 (13), 32, to prove custom of non- 

transferability. _ . 

Settlement Report of Mr. (now Sir) Sifton, who waa 
deputed. by Local Government to investigate and 
record the incidents of the tenancies of the district 
and the customary rights and liabilities of the holders 
thereof, containing the statement that dwami thicas 
being in their. origin cultivating tenancies are by 
custom non-transferable is admissible under s. 35, 
Evidénce Act, to prove, the custom of non-transfer- 
ability of the dwam, thicas as the statements in the 
report were made in discharge of an official duty, 
and picparation of the records was enjoined on 
him by law, that is,the Chota Nagpur Tenancy Act; 
secondly, hie opinion about the custom being the 
opinivn of an officer who made special enquiry into 
it and was. likely to know the existence of the custom 
is admissible unders. 48, Evidence Act. It isalso ad- 
missible under s. 57 (13), it being a book of 1eference. 
Lastly, the Settlement Report would be admissible 
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under s. 32, without examining the author, it being 
very expensive to call him as a witness. SOMAR 
Rau v Bunau Ram Pat. 115 
Civli Frocedure Code (Act XIV of 1882), s. 317. 





Sze Civil Procedure Oode, 1908, s. 66 856 
Civil Procedure Code (Act Vof 1908;—Appli- 
cability. Ses Privy Council —Practice 844 

S 2 (2). Sze Civil Procedure Code, 1908, 

B. 47 636 


S. 9— Right to lead a horse at festival and 
right to hold kalasam — Whether formpart of or 





whole duty of any ‘office’ Suit claiming such right 


—Maintainability of. 

Held, that the right to lead a horse whenever the Selli 
Smman festival was held and the right of holding 
~alasam were rights to an ‘office’ within the meaning 
of s. 9, Civil Procedure Code, and a suit was maintain- 
able claiming the rights, although the plaintiffs were 
not temple servants, they received no remuneration 
which has any financial value for what they did, and 
they could not be compelled todo it. RAMALINGACƏI 
REDDI v, ELAYAPURAM GovINDAN Mad. 684 
s. 11—Litigating under the same title— 

Decision in suit between third party and judgment- 

debtor as to title to property attached —Attaching 

decree-holder, if bound by that decision. 

In execution of a deciee obtained against A, the 
decree-holder B attached the suit property on April 
12, 1922. Beforethe attachment the plaintiff, A's 
father had instituted a suit against A and others for a 
declaration that the property described in the plaint 
thereto was his self-acquisition and on March 20, 
1923, he obtained a decree in his favour. The 
plaintiff filed the present suit against A and B for 
a declaration thatthe suit property wasg his self- 
acquired property, that A had no right therein and 
B wasnot entitled to attach the same. It was found 
that the decree inthe prior suit was not obtained 
by fraud or collusion : 

Held, that so far as the prior suit was concerned, 
A did represent all interests in the property 
in the litigation and so far as the present 
suit is concerned, B must be deemed to claim under 
A litigating under the same title, and hence the deci- 
tion inthe prior suit operated as res judicata on 
the question of the title of the plaintiff to the 
property in suit and B would be precluded from 
asserting the title of A by reason ofthe prior suit. 
VENKATAOHARIAR v. Soutu ÍNDIAN BANK Maa. 369 

S. 11—Res judicata—Applicability to execu- 
tion proceedings — Mere failure to dispute 
correctness of decree amount at first opportunity 

—Whether operates as res judicata. 

Caution has, however, to be exercised in applying 
the principle of constructive res judicata to execu- 
tion proceedings. It can only apply to cases 
where the Court could not have acted if the 
judgment-debi.r had successfully -raised the points 
which are sought to be held by this principle 
against him. In general, a Oourt cannot order 
execution unless itis satisfied (i) that the petitioner 
has a right to execute; it) that the judgment- 
- debtor is liable to satisfy the decree; (ièi) that the 
decree is executable ; and Gv) that it is not barred 
by limitation. If, therefore, an executing Court 
orders execution to proceed, it must be presumed to 
have held that all these conditions are satisfied. If 
a judgment-debtor witn due notice of the proceed- 
ings fails to raise any objection on any of thess 
grounds it must be held by the principle of con- 
structive res judicata that his failure to do 30 has 
the same legal effect asifithad been raised and 
decided against him. The mere fact that the sum 
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for which the decree is sought to be executed is not 
the correct amount duc by the judgment-debtor to 
the decree-holder would not prevent execution from 
proceeding, and so the failure of a judgment-debtor 
to dispute at the first opportunity ths correctness 
of the figure would not bar him by the principle of 
constructive res judicata from raising that point in 
subsequent proceedings oratsome later stage of 
the same proceedings. ALLURI BAPANNA V, INUGANTI 


VENGAYYA Mad. 581 
s.11—S. 1l, principles of — Scope and 
applicability. 


Although where s. 11, Civil Procedure Oode, in 
terms does not strictly apply, the principle of res 
judicata which is wider than that stated in that 
section can apply. BANSIDHAR JAGLIK v. Samo Sinea 
Pat. 665 

189 


claimed in 





S.11, Expl. 4. Se Execution 


——-S.11, Expl. 6— Expression 
common for themselves and others, scope of— 
Whether can be used in connection with public 
right —Bona fide litigation in reapect of public right 
— Decision, whether can bar claim of others claiming 
same right — Plaintiff's suit for injunction 
restraining fdefendants from obstructing their 
right of way over public thoroughfare— Right of 
way described as shara-i-am—Suit if one claiming 
right to use public thoroughfare or one claiming 
site acquired by easement—lWapl 6, whether applies. 
The expression ‘claimed in common for themselves 

and others” used in Expl. 6 tos. 11, Civil Procedure 
Code, does not governa claim in respect of a public 
right. A publicright always implies thit it is enjoy- 
ed by the plaintiff in common with others and the 
use of the expression “in common for themselves and 
others“ would be a superfluity if it is used in con- 
nection with a public right. With regard to such 
right if the litigation is bona fide onthe part of the 
plaintifis, the decision would be res judicata against 
others who claim to be entitled to the right. 

Therecan be no other meaning ofthe expression 
shara-i-am except a public thoroughfare. Wherein 
& suit for an injunction restraining the defendants 
from obstructing the right of way over a public 
thoroughfare, the plaint uses the expression shara-t- 
am and there is no material on the record to show 
that the expression shara-i-am was used ina sense 
different to the invariably accepted meaning thereof, 
assuming thatitis permissible to look for material 
to interpret the expression in & different manner, the 
suit is one really to establish a right to usea public 
thoroughfare and is not oneclaiming a right of way 
acquired by plaintiff by easement along with others. 
To such a suit Expl. 6 to s. IL applies andthe deci- 
sion operates as res judicata ina subsequent suit by 
others claiming to be entitled to the right, MUHAMMAD 
KSAN v. ADALAT KHAN Lah. 866 


s. 11, O. ll, r. 2—Prior suit for redemption 
alleging mortgage by conditional sale—Question of 
minority of executant raised but not decided— 
Subsequent suit to declare deed void on ground of 
minority of executant—Held, there was no bar of 
res judicata or under 0. II, r. 2. 

In an earlier suit for redemption the plaintiff 
alleged thatthe arrangement between the parties 
was a mortgage by conditional eale and the question 
of the minority of the executant though raised was 
not decided. He also averred that the sale-deed 
was tobe read in the light of an unregistered 
agreement for re-purchase. The suit was dismissed 
the Court holding that it could not look beyond the 
conveyance, In a subsequent suit, the plaintiff 
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sought to declare the sale-deed void on the ground 
of the minority of the executant : 

Hejd, that ws the question of minority was not 
finally decided in the prior suit, the subsequent 
suit was not barred by res judicata. The causes of 
action were also different as the earlier suit pro- 
ceeded on the basis that the sale-deed was valid 
while inthe subsequent suit the plaintiff had to 
prove that he was a minor at the time of execution of 
the deed. ‘The suit was, therefore, not barred by 
O. II, r. 2, Civil Procedure Code, Ma Hra On v. 
Ko U Rang. 913 
__— ——ss. 20, 21. Sse U. P. Agriculturists’ Relief 

Act, 1934, s. 7 196 
—~——s, 42. Sze Oivil Procedure Oode, 1908, 

O. XXI, eu (2) 779 
———S§ 


Sge Civil Proce dure Code, 1908, s. 144 212 
Sze Court Fees Act, 1870, Sch. II, Art. 11 212 
—— §.47—Government of Bengal Notification, 
No. 1872-J of May 23, + 1921, liming fees 
chargeable on appeal from order under s. 47 to 
amount chargeable under Art.-1l—Sch. II Court 

Fees Act—Whesher extends to orders under s. 141. 

Notification of Government of India, No. 4650 
of September 10, 1899, and repeated in Bengal 
Government Notification No. 1872-J of May 23, 1921, 
limited the fees chargeable on appeals from order 
under s. 47 to -the amount chargeable under 
Art. 11 of Sch. IL, Court Fees Act If it were the inten- 
tion of the Government that appeals from orders under 
s. 144 would also be exempted from payment of 
ad valorem fees, the section would have been 
specifically mentioned. Restitution application being 
miscellaneous proceedings in the nature of suits, 
where large amounts claimed as damages might-be 
involved, the Government deliberately omitted s. 144, 
Civil Procedure Code, from the notification exempt- 
ing payment of ad valorem court-fees in appeals 
from such orders. Tarak Nara Roy v PANCHANAN 
BANERJEE . . Cal. 212 
~——— §, 47—Judgment-debtor paying to assignee -— 

Assignment found invalid—Decree-holder realizing 

decretal amount — Suit by.judgment-debtor to 

store. extra amount paid—Whether barred by 

8. 47.. 

Where the judgment-debtor pays the decretul 
amount to the decree-holder’s assignee and the assign- 
ment is subsequently found to be invalid, and the 
decree-holder realizes the decretal amount, the judg- 
ment-debtor can recover the amount paid twice over. 
Section 47, Civil Procedure Oode, does not bar a suit 
to reeover it, SARAB SUKE v. Prem Darr Lah. 91 
———— S. 47— Purchasers of mortgaged property 

pendente lite, if representatives of judgment- 

_debtor—Dispute between them and mortgagee decree- 

holder—Whether falls within 3.47-Sutt for 

possession against purchaser, if barred. 

Purchasers of the mortgaged property pendente lite 
are representatives of the judgment-debtor and the 
question regarding the delivery of the mortgaged 
‘property arising between the mortgages decree-holder 
and such persons is one under s. 47, Civil Procedure 
Code, Consequently the decree-holder cannot file a 
suit against the purchaser of the mortgaged proper- 
ty pendente lite in possession, specially when he is 
aware of the parchase during the suit. CHIVIKULA 
LaksuMINARAYANA V. BINGU HANUMAYYA Mad. 925 
~. --— u S, 47—Sale set aside at instance of rival 

decree-holder—Appeal against order setting aside 

sale—Held, appeal lay though question was between 
rival decree-holders as judgment-debtor was affected 
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The petitioner having obtained a money decree 
against G and othere altached in executiona mort- 
gage decree obtained by G and others against one 
kR. The property mortgaged wassold in execution. 
One N objected tothe execution and the sale was 
set aside. Appealagainst the order setting aside 
the sale was dismissed on the ground that the ques- 
tion being one between rival decree-holders the 
order was not within s. 47, Civil Procedure Oode 
and hence no appeal lay: 

Held, that the question though between rival 
decree-holders affected the judgment-debtor, R and 
thus being between the parties to the suit fell 
within s 47, and appeal lay against the order. 
Hari Kis. EN RATHI v. Gopeswar Decuuria Cal. 517 


S. 47 —Scheme sanctioned by Court after 
decree—Objection that decree has become incapable 
of executton—Whether comes within s. 47. 
Where a scheme in regard to a bank has been 

ganctioned by the Oourt after the decree and the 
objection of the judgment-debtor is that by reason 
of the sanction of the Court the scheme has 
superseded the decree with the result that the decree 
has become incapable of execution, the objection 
relates to the execution or discharge of the decree 
and consequently comes within s. 47, Civil Procedure 
Code. MAHIGANJ Loan Orrioz, Lro. v. Beaart Lan 
CHAKI Cal. 198 
—_——-8. 47, O. XXI, r. 100 —Purchaser of non- 
ad ARRS holding rs be im execution of 
rent-decree against transferor—Whether ca 

under s. 47. l eee 

A purchaser of a non-transferable holding, on 
being dispossessed in execution of a rent-decree 
against his transferor judgment-debtor, can apply 
under s. 47 and not under O. XXI, r. 100, Civil 
Procedure Code, since heis a representative of the 
judgment-debtor. BANSIDAAR JAGLIK v. Same SINGA 
i Pat. 665 
——— S. 47, O. XLI, r. 16 (as amended by 
Lahore High Court) — Dispute between decree- 

holder and assignee—Whether falls within s. 47— 

Separate suit relating to validity of assignment— 

Competency of. 

A dispute between an assignee and the decree- 
holder is not a dispute between the parties within the 
meaning ofs. 47, Civil Procedure Oode, and a sepa- 
rate suit relating to the validity of the assignment 
iscompetent. The point is made further clear by 
the amendment introduced by the Lahore High Oourt 
in r. 16 of O. XXI, Civil Procedure Code. The effect 
of this amendment is that the judgment-debtor is no 
longer to be considered a necessary party to the ap- 
plication by the assignees of a decree for the judicial 
recognition of his assignment. Saran Suku v., Prem 
DATT i Lah. 91 


-———SS. 47, 2 (2)—Order of sale proclamation, 

if gives right of appeal before sale—Test to 
determine appealability of order—Determination 
under 8.47, when amounts to decree, 

The true test to be applied in determining the 
appealability ofan order is whether the orderis a 
‘decree’ within the meaning of s. 2 (2), Civil Procedure 
Code: A determination made under s, 47 must affect 
the rights of the parties with regard to all or any of 
the matters in controversy, in order that it would be 
tantamount toan order which amounts to a decree 
within the meaning of s. 2 (2), and inasmuch as an 
order for stay of execution, though it falls under s. 47 
does not affect the rights of the parties with regard 
to allor any ofthe matters in controversy, it a not 
such an order as amounts to a decree. L, A 
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: 

LUTOBUMANAN CHETTYAB V. HAJI ISMAIL poe ran bee 
__ —-§.48. SU. P. Agriculturists’ Relief or 
1934, 6, 8 51, 68, 72,0. XXI, Sch. H!—-Ezecution 
of money decrees — Lease of attached land— 
Powers of Civit Court—Mode of granting leases, 
The Civil Procedure Code does not make en pro 
vision for granting of a lease ia s. 5l in nicl the 
rocedure in execution of money decrees 1s lal : yee: 
One method is by aitachment and sale or by sale 
without attachment of any property. es 6 : a 
relief of leage. prescribed, but in sub-s. e) i 2 8 A 
“in any other manner ae the nature o he 2 
ted may require” and the section states “subjec 
ee h conditions and limitations as may be pres- 
0 ped.” Leases arë granted under conditions pres- 





criped in ss. 68 and 72 and the Third Schedule, There . 


< XZ! which authorizes execution by 
leases jo ene arene thé order deals with attach- 
ment ‘and sale. If it had been intended that there 
ad should be the granting of lease by the Oivil Court in 
Aeon òf a simple money decree, a T 
have made a provision for the manner In Tu e 
Gourt should select the lessee and carry gut the pro- 
cedure, butthe Code is entirely silent on any such 
- procedure. The’ Civil Court has no genéral right to 
Fant “a remedy in execution óf money decrees by 
Feel giving a lease. The Court can proceed in ac- 
cordance with s. 72, Civil Proceduré Code, which lays 
down thatin an area- where no declaration under 
s 68 is in forceand the property - attached consists 
f jand or a share in land, a temporary alienation 
. av be made by the Collector if authorised by the 
i Court Other provisions in regard to leases are con- 
tained inthe Third Schedule by which a lease may 
. pe granted by the Collector in the case of eeu in 
Civil Court for the payment of money where the case 
A es under s. 62 and there is a Notification of-the 
Tocal Government and the Third Schedule is applied 
by 6.69. BAsorE SINGH V. Sant Kumar’ Al. 903 
"e. B3—Decree against father in respect of 
pre partition debt binding on property allotted to 
gon-_8. 53, if A here th is a decree 
Section 53 covers æ cass, Where ti ere 18 & aec 
against the father, in respect of @ pee Dartibion 
debt “pinding on the share of property. allotted to 
the gon in the partition. In such citeumstances 
for the purpose of 8. 50, the son is to be deemie Te 
Po ihe legal representative of his deceased father 
in respect of the share taken ip the partition by the 
son. VADLAMANATI VENKATANARAYANA PAo v. ee 
‘MUEKULE VENKATA SOMABAIU Mad.i01 F B 


is nothi 





Pa 


C S, 53—Scope—Eather as manager of Hindu 
joint Jamily ner liability in personal capacity 
IM Liability enforceable against property in hands 

f son— if applies. - 

o Hse - ‘Apart from s. 53, Civil Procedure 
Gode, a Hindu son cannot be made liable in’ execu- 
tion as his father's legal representative in respect 
of property which was not property 10 which ; ahs 
father ‘had any right or title at the time of his 
death The language ofthe section is sutliciently 
wide to include a hability incurred by, me ma 
which is enforceable against propelty int e ands 
‘of his son, whether the liability was incurre vy 
the father in his capacity -of manager or person ily, 
In both caseg it is the Hindu, Law which ge @s to 
the property this liability ee ee 
NARAYANA RAO 9. GoTTUMUKKULE BN Dooce 
„S 60—Punjab Relief of Indebtedness Act 

l (VII 5 1934), 3 95 — Amendment of s. 600—Effect 


$ 
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of—Judgment-debtor notin actual occupation of 
house attached — House, if saleable —Compromise 
between parties—S, 35, if applies. a 
By virtue of the ‘amendment of s. 60, Civil Proce- 
dure Code, by the Punjab Relief of Indebtedness Act, 
if a house is reserved forthe personal occupstion ‘of 
the judgment-debtor then it is saleableonly if it has 
remained unoccupied for more than a year, other- 
wise only a house actually occupied by the judgment- 
debtor is exempt. Wherethe house io dispute is not 
occupied by the jugdment-debtor but by.his son to 
whom it must be dzemed to have been lent the house 
is saleable. Where there has been a compromise. 
between the parties, s. 35, Punjab Relief of Indebted- 
ness Actdoes not apply. KarrarSinga v. KUSHI 
MOHAMMAD Lah. 418 
S 60— Punjab Relief of Indebtedness Act 
(VII of 1934), 3. 35—Kotha owned by agriculturist 
ın Lahore Cantonment but not used for agricultural 
purposes—Agriculiurist having no land in Lahore 
District—Kotha, if exemps from attachment. 
Khothas in'Lahore Oantonment not used for agri- 
cultural purposes but owned by an agriculturist hav- 
ing no land in Lahore District, are not exempt from 
attachment either under s. 60, Civil Procedure Code, 
or 8. 35, Panjab Relief of Indebtedness “Act. 
Ogoup.Uky Mu ammap ALI v. Ram Dass. Lah. 932 
-—— 8$. 60, O. XXI, rr. 53, 64— Preliminary 
decree in mortgage suit, if can be attached—Such 
decree, how can be realized. E ae 
A preliminary decree in a mortgage suit is pro- 
perty within the meaningof s 60, 'Oivil Procedure 
Code. A preliminary decreemay not be executable 
as it stands, but there is nothing to prevent a 
party from attaching it as being property of 
his judgment-debtor within the meaning of s. 60 
Since if is not a decree such as is contemplated 
in O. XXI, r.°53 (L but singe it is nevertheless 
property within the meaning of s. 60, the correct 
procedure is for the Court to sell it under O, XXI, 
T. 64, ISMAIL v. Prem JoagI Mau-Siran PRASAD °~""‘ 
‘All. 782 
s. 60 (1), Proviso, cl. (g)-—“ Pensions-"— - 
Scope of— Reference to Pensions Act, propriety of 
—Assignment’ of land revenue tn return of 
relinquishment of sovereign rights and in order 
toretuin alliance and good will — dssignmént, 
held “pension.” ~ ' a ri 
“Tf an exemption is claimed under cl. (g) of the 


a 





“proviso to sub-s. (1), s 60, Oivil Procedure Code, 


it is not permissible to refer to the various provi- 
sions of the Pensions Act, to find out the true im- 
port of the word ‘pensions’ in the’ -Civil Prceedure 
Code. The word ‘pensions’ has nut been defined in 
the Pensions Act, nor is it a technical term or a 
term of art and this being so, it would clearly 
follow that the term as employed in the Civil Pro- 
cedure Code, has been employed in its etymological 
sense. The word ‘pensions’ as used in cl (g) is, 
therefore, wide enough to cover all-sorts of periodi- 
cal payments in whatever shape they are made -by 
the Government. T ' 

. Where a privilege to realise land revenue was 
conferred on ancestorsof the jagirdar, in considera- 
tion of their relinquishment of sovereign rights and 
in order to retain their alliance and good will, ‘the 
assignment falls within the definition of “ pensions”, 
AounurR Mano BALWANT Sinead Lah. 6 
———-88,60,.51, O. XXI, r. 46—‘Belonging to 

judgment-deltor’ in s. 60, meaning of—Debts, if 
encludes shares of debts~Share of debt not 
attachable—Power of. Court to make prohibitory 
order for ends of justice, = . 


+ 


- & 
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The expression ‘belongi..g to the judgment-debtor’ 
in 9. 60, Civil Procedure Code, does not mean ‘belong- 
ing to the judgment-debtor alone’, inasmuch as such a 
reading would make the shares of movable or im» 
movable properties exempt from attachment and sale 
as such shares are attachable and saleable. The 
word ‘debts’ does not merely’ mean entire debts but 
means also share of debts. Ashare of debts dus to 
the judgment-debtor jointly with another person can 
be attached in execution of the decres against the 
judgment-debtor. Section 51, Civil Procedure Code 
contemplates sale without attachment. Even ifa share 
ofadebt cannot be attached under O. XXI, r. 46 or 
under any other rule prescribed, a prohibitory order 
Similar to one under r. 46 can be made únder the 
inherent powers of the Court where the Court finds it 
necessary for the ends of justice. Upenpra Moyan PAL 
OBOUDEURY v. NALINI Mosan Roy Cyouputury 

Cal. 119 
——— 88. 63, 73—Application under 3.  63— 

Decree, if should be transferred to Court where 

process of realization takes place—S. 73, scope of. 

Section 73, Civil Procedure Code, does not require 
the transfer of a decrea to the Court where the pro- 
cess of realization takes place asa condition prece- 


dent to an application under s. 63, and, therefore, . 


a fortiori it isnot necessary for the decree-holder seek- 
ing rateable distribution to.apply for execution of his 
decree to the Oourt where the realization takes 
place. Section 73 contemplates a case where attach- 
ments of the same property have been made by 
different Courts at the imstance of different decree- 
holders of the common judgment-debtor and it 
is the duty of the Oourt of the inferior grade to 
send the sale proceeds to the superior Court. 
Freu Ram RacusPat-SxtaM LALL v. Gur Narain 
Oudh 222 
———88. 63, 73 — Prior attachment, w. 
essential under as. 63 and 73—Mere application 
for execution before assets are received, if enough, 
Prior attachment isnot necessary under s. 63. It 
- is not necessary under s.73 also. So far as credit- 
ors seeking rateable distribution are concerned, only 
an application for execution before the assets are 


received by the Court entitling to receive them, is . 


required, ZUMBERLAL OXHOTELAL AGARWAL V. SITARAM 
Nag. 371 

s3. 63, 73—Sections must be read together 
“Any claim” ins. 63, whether includes claim for 
rateable distribution under s. 73—Second application 
for execution, in the Court of highest grade, 
necessity of. : sags 
Sections 63 and 73 of the Civil Procedure Code, must 

be read together, and since the Court of highest 





grade has been empowered todetermine any Claim . 


with respect tothe property, it must include claims 
for rateable distribution under s.73. Consequently 
there is no need for asecond application for execu- 
tion inthe Court of highest grade by the decree- 
holder applying for rateable distribution. ZUMBER- 
LAL CHHOTELAL AGARWAL v. SITARAM Nag. 371 
———8. 64—Decree-holder attaching in execution 
of decree—Other decree-holder applying for rateable 
distribution without attachment — Judgment debtor 
alienating property and paying off, attaching 
decree-hoider—Alienation, whether “contrary to 
such attachment’— Other decree-holder, if can 
question it. = 
Where a decree-holder attaches property in execu- 
tion of his decree and another decree-holder applies 
for rateable distribution without attaching the pro- 


perty in execution of his. decree and subsequently _ 


the judgment-debtor alienites the property and pays 
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off the attaching decree-holder, the alienation to 
satisfy the decree under which the attachment is 
made is not “contrary to such attachment” within the 
meaning of s. 64, Civil Procedure Code and the other 
decree-holdar is not entitled to question the aliena- 
tion, Rapad BALLABJA v. MAKHAN Lab All.799 | 
————~-—-$, 65 -—~Suit by auction-purchaser for profits 
‘ from date of sale—His name not recorded in 
revenue papers tili later date—Sutt, maintain- 
ability of. 

Once the previous owner has been divested of his 
interest in the property he has no right whatsoever 
to any profits. A suit, therefore, by auction- 
purchaser for profits from the date of the purchase, 
though his name is not recorded in the revenue 
papers until some later date, is maintainable, 
Sayam Lat v. SUNDAR LAL All. 686 
a 8. GG— Whether has retrospective effect— 

Auction-sale in 1906 — Suit for declaration in 

respect of it in 1933-—-Law governing—Civil Pro- 

cedure Code (Act XIV of 1882), s. 317. 

Section 66, Civil Procedure Code, has no retrospec- 
tive effect. Where an execution sale in pursuance 
of a mortgage was confirmed in 1906, when the 
Oivil Procedure Code of 1882 was in force, and a 
suit for declaration that the mortgage was invalid 
is filed in 1933, the provisions of s. 317, Uivil Pro- 
cedure Oode of 1882, govern the case, Jar KISHEN 
StnGa o. PARMESHRI Das Lak. 856 
—— S, 68. SEB Oivil Procedure Gode, 1903, s. 51 

: 903 
- S. 68—Sale—U. P. Government Notification, 

r, 3—Court passing decree, recalling it under r. 3 

Jurisdiction of Collector to confirm sale during 

“subsistence of order of recall—Delivery of possession 

‘to auction-purchaser, whether forms part of 

execution —Decree nullified before delivery of 

possession— Possession, if can be given. 

The Collector ceases to have jurisdiction to sell or 
to confirm the sale, if one has already taken place, 
after the Uourt passing the decree recalls itunderr. 3 
ofthe U. P. Government Notification in respect of sale 
under s 63, Oivil Procedure Uode. Anything done 
by the Oullector during the time that the order of re- 
call subsists is without jurisdiction. 

The delivery of possession toan auction-purchaser 
is part of the execution proceedings, and if before 
delivery of possession is made underO. XXI, r. 95 or 
r. 96, the decree itselfis for some reason or other 
nullified, the auction-purchaser cannot take posses- 
sion. KADaEY MAL v. Murtaza ALI All. 359 
: s. 68, Sch. lil, para. 11— Mortgage decree 

-Property ancestral and revenue paying— 

Execution—Transfer of, to collector —Mortgage of 

property, when Collector seized with case and 

without his permission—V alidity. 

Where the property is. ancestral, and revenue- 
paying execution of the mortgage decree should under 
the law be transferred to the Oollector under s. 63, 
Oivil Procedure Uode. 

And where after the decree is so transferred for 
execution, the judgment-debtor mortgages the pro- 
perty in execution at & time when the UCollector is 
seized of the case, the mortgage deed is imcompetent 
under para. 11 of Sch. LIL of the Vivil Procedure Uode, 
unless it can be shown thatit was executed after 
obtaining the written permission of the Uollec- 
tor, BulkuaM LALU v. JANAK DULARI Oudh 296 
e meS 72, Sue Civil Procedure Code, 1998, s. 51 


- 








Lope ; 903 
—8, 73.. Sss Oivil Procedure Code, 1903, s. 63 
pee ts 371 
S. 73—Assets in s. 73, whether confined to 
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those realtsed by sale or otherwisein execution of 

decree. 

Money realised by sale ofattached property for 
arrears of revenue jsavailable for rateable distribu- 
tion ‘“ Assets” ins. 73 are not confined, to those 
which were realised “ by sale or otherwise in execu- 
tion of a decree.” ZouMBERLAL CHHOTELAL AGARWAL 
` v. SITARAM Nag 371 
S, 73— Attached property sold for arrears 

of revenue—Surplus money after payment of arrears 

dttached by ånother decree-holder—Attachment of 
original decree-holder, if continues—Whether can 
apply for rateable distribution. 

The attaching decree-holder has a right to follow 
the property inthe form into which it was convert- 
ed and inspite ofthe sale of property for arrears 
of revenue his attachment continues and fastens 
itself on tothe money even if the amount realised 
by such sale, over and above the arrears due, is 
attached by another decree-holder. He is, therefore, 
entitled to rateable distribution. ZoMBERLAL Ob HOTELAL 
AGARWAL v. SITARAM Nag. 371 


—— 8. 73~S. 73, applicability—Person entitled 
to recetve assets rateably receiving such assets— 
8.73 (2), if applies. 

Section 73 (2), Civil Procedure Code, does not 
apply to a case where the assets liable to be rateably 





distributed are paid to a person entitled to receive ~ 


rateable assets. Firm Kam Racsupat-SstAM LAL v. 
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ss. 84 tọ 87. See Civil Procedure Code, 
630 


1908, s. 109 
~~ 8, 91—Hncroachment on public thoroughfare 

causing nuisance and ` inconvenience — Person 

residing opposite, whether entitled to have 

encroachment removed--Proof of special damage, 

af required. l 

A personia the immediate neighbourhood and 
entitled to use a. local public: thoroughfare has “a 
special cause of action and that irrespective of whe- 
ther he has proved special damage ornot. The real 


principle is, that a person of'an immediate commu- ‘ 


nity or section of the public who is deprived of the 
amenity provided for that particular” section may be 
deemed to have suffered loss without proof of such 
loss. Oonsequently, a personresiding on the opposite 
side isentitled to have the encroachment removed, 


without proof of any special loss. He must be deem- - 


ed to have suffered the loss from the inconvenience 
and the nuisance resulting from such encroachment. 


PALLAD MAnARAJ v. Gauri Dutt Marwarr Pat, 933- 
°° 344° 





8$. 92. Sez Second appeal 





—-8, 92—Person in possession asserting pro- 
perty is his but admitting that he ts executing trust 
—Suit under s. 92, if can be brought against him. 
Where a person whois in possession asserts the 

property is his, but admits that the trust is being 

executed and states it will be executed in the future, 
as the property isin his possession and he is exe- 
cuting the trust, he isa trustee either constiuctive 

or de son tort, ln either case he is not a stranger; a 

suit under 8. 92, can therefore, be brought against him. 

Firm SUKHUMAL ManumaL v. UTTAMOHAND Sind 344 

———--S, 92—kight to getscheme framed and 
accounts examiuned— Right, how accrues. 

The rights tohave a scheme framed or accounts 
examined under s. %2, Civil Procedure Code, accrues 
before the preliminary decree and originates from 
facts which constitute the very foundation of the 
suit itself. The preliminary decree simply records 
the findings of the Court but the rights of the par- 
ties cannot be said to originate with the preliminary 
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decree. COMMISSIONER or Wakrs, BENGAL © Munsei 

ÅBBAS ALI Cal. 59 

——- — $. 92—85, 92 (2) (bò, whether make #92 
applicable to strangers. 

Section 92 (2)ik), Civil Procedure Code, does not 
so widen the provisions of s. 92 as to make the section 
not otherwise applicable to suits against strangers 
applicable to such sùits. Frem SuksumMAL MANUMAL 
v. UTPAMG.,AND Sind 344 
s.105, Sch. II, para. 5— Court setting 

aside award and deciding case itself- Such crder, 

if affects decision of case within s. 105—Such. 

order, if can be challenged in appeal—Legality of 

heal order, if can be considered by Appellate 
Curt, - 

An order of a Court setting aside the award- of 
an arbitrator, and deciding that the case shall be 
tried by the Court, isan order affecting the deci- 
sion of the case within the meaning of s.105, Civil 
Procedure Code, and is, therefore, liable to be chal- 
lenged in appeal against the decree and the Appel- 
late Court can consider the legality and propriety of 
such an order. 

The Courtis allowed to inquire into all the circum- 
stances including the subsequent conduct of- the 
arbitrator: to ascertain what the arbitrator really 
meant and intended, inorder to determine whether’ 
or not there had been a refusal on the part of the’ 
arbitrator to act. KANCa:sED MAL v. GANGA PRasaD ~ 

; All. 398 
S, 109— Ejectment suit— Question whether - 
certain tribal chief restding in British territory. 
is Ruling Chief within ss. 84 to 87, Civil Procedure 

Code— Question, whether’ one of public or private 

importance. : 

Where a question, that whether a certain tribal Chief.. 
residing within British: territory is a Ruling Chief - 
within the provisions of ss. 84 to 87,Civil Procedure 
Code, arisesina suit for ejectment brought against 
him it is nota matter of such private or public im- 
portance either to the Chief himself or to the publio 
generally or any class or section of the public that a _ 
certificate of fitness for appeal tothe Privy Council ` 
within the provisions of s. 109 (c), Civil Procedure’ 
Oode, can be given. MUHAMMAD MAHRABKHAN v., Dur | 
Mu.AMMAD KHAN ' ‘ Sind 630- 
—g§. 109 — Full -Bench -of one High -Court 

differing from Full Bench of another —Whether 

sufficient to make case fit for appeal. ; 

Thefact that a Full Bench decision of one High 
Court differs from a decision of a -Full Bench-of an’ 
other High Uourt is not in itself sufficient ground to 
make a casea fit one for appeal to the Privy Council 
under the provisions of s, 109 (c), Civil Procedure 
Code. MUHAMMAD MAHRBABKHAN v. Dur MUNAMMAD 

HAN Sind 630 . 
~—-——§.109 (c)—Whether applies to interlocutory 

order. . . 

Section 109 (c), Civil Procedure Oode, applies even 
to an interlocutory order. MUHAMMAD MAHRABKSAN 
y., Dur Mu. AMMAD Kuan Sind 630- 
—g 109, O. XLI, r. 10(3) (added by- 

Allahabad High Court)—Second appeal rejected 

under r. 10 (3) and dismissed for want of 

prosecution—Subsequent application for restoration 
also dismissed — Application . for leave to appeal 
from subsequent order, whether can be granted-~ 

Order, whether final within s. 109 (a)—Case, whether 

fit for certificate under s. 109 (c)—Order, whether 

one passed in fppeal. 

Under O. XLI, r. 10, proviso, Civil Procedure Code, 
(which has been added by Allahabad High Court), | 
the. appellant was called upon to furnish security . 
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for the costs of the appeal. He failed to furnish 


the, security within the required time and the 
‘appeal had to be rejected under sub-r. (3) made 
by the Allahabad Oourt, and was, therefore, dis- 
missed for want 'of prosecution. Subsequently an 
application was made for the restoration of the 
appealon the ground that the appellant had not 
sufficient information of the time allowed. This ap- 
plication for restoration was also dismisséd by the 
same Bench. An application was filed for leave to 
appeal from the last order, since the application for 
ee Ly appeal against the first order was already 
barred : 


_. Held, thatno cardinal point between the parties 


was decided by the order. Nor had the rights of 


. the parties inthe case itself been adjudicated upon 


in that order. Therefore theorder in question was 
not a final order within the meaning of s._109 (a). 
Nor wasthisa fit case in which the Conrt should 


. ‘grant a certificate under cl. (e) of that section. 


~~ 


Held, further, that the order was not an order passéd 


. in appeal, but that it was an order passed in the exer- 


"yy, AMARNATH 


cise of appellate jurisdiction. KRISHNA Kant 
All. 29 


———-8. 110 -— Variation of valuation—When 
ground for shutting‘out appeal to Privy Council 
—Erroneous valuation in plaint— Whether operates 
as estoppel to right of appeal. 

Whether by way of estoppel or of res judicata the 

Oourts have considered whether the ‘question of 





“valuation has been raised and decided . at an earlier 


‘stage and also whether the opposite party has been 
led to actupon such valuation, as for instance by 
‘way of second appeal; or to put ‘it in another way 


_‘whether the party seeking to vary the valuation for 


‘the purpose of appeal to England isin the position 
of approbating and reprobating; where this is the 


' csse, variation of value should not be allowed. But 


where this is not the case, a party should not be 
shut out from his “right to appeal to the Privy 
Gouncil merely because of an erroneous valuation 
in the plaint. 

The mere fact that a lower valuation was put on 


` the plaint for the purposes of court-fee and jurisdic- 


tion should not be allowed to operate as estoppel 
against the plaintiffs for the purposes of a Privy 
Council appeal and the High Court is entitled to 
investigate . the real value of the subject-matter. 
Rapuixa Nata Biswas v. MIDNAPORE ZEMINDARI Co., 
Lp. Cal. 163 


=—8, 110, cl. a a _ of subject matter 
below Rs. 10,000—Value more than Rs. 10,000 if 
‘another appeal pending, by another party and 
effected by decree, is takeninto account —Privy 
Council decision, not having any effect on other 
Appeal—Leave, if can be granted, 
In an application for leave to appeal to the Priry 
Council, though the valueof the subject-matter was 





_ below Rs. 10,000, it was alleged that there was san- 


. of + és judicata or in aby other way: 


. 
ba 


`‘ 


other appeal pending on behalf of another party 
affected by the decree and that the value would be 
more than Rs, 10,000 ifthe value of that property 
.be taken into account. It was admitted that the 
decision in appeal to Privy Council would not have 
any effect on the other appeal whether by way 


Held, that the order could not be held directly or 
indirectly to involve aclaim or question to oF res- 
pecting property involved in appeal within the 
meaning of s. 110, cl. (2), Civil Procedure Code. 


_Pungas NATIONAL. BANK,- LTD.; LABORE v. JIWAN ` 


Lak, 433 
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8, 115. See Civil Procedures Code, 1908, a! 


r. 10 f 
—8, 136. See Burma Laws Act, 1898, h k 
$.136—Powers under— Provisions must be 
atrictly observed—Warrant sent to Munstf—Arrest 
in pursuance of such warrant—-Escape—O fence 
ander a. 225-B, Penal Code (Act XLV of 1860), if 

committed. 

When a Court exercises the extraordinary powers 
conferred on it bys. 136, Civil Procedure Code, the 
provigions of that section must be strictly observed ; 
and the warrant must be endorsed to the District 
Court outside the jurisdiction of the issuing Oourt, 
in which the warrant is to beexecuted. Thorefore, 








“a warrant sent to the Munsif is defective and where 


a person arrested in pursuance of such warrant 
escapes, he cannot be convicted under s. 295-B, Penal 
Oode. Bansropan Sinai V, EMPEROR Pat. 894 

en. 141 — Power of review— Company law, 

whether affects it. l i 

Obiter.—The Company Law does not affect the power 
of review which is otherwise vestedin a Judge of 
the High Court, especially as by s. t41, Oivil Proce- 
dure Oode, the provisions ofthat Code are to be 
followed in all proceedings in any Court of civil 








' jurisdiction. Pzopra's Bank or Nortszen Inpla, 
LTD., In the matter of Lah, 549 
—$,144. See Court Fees Act, 1870, Sch. II, 

Art. 11 212 


amen §, 144—Restitution— Decree for. holding 
charge of institution—In execution decree-holder 
taking possession of buildings—Decree set aside on 
appeal—Decree-holder must restore possession to 
person tn possession at time of suit, 

Where a decree-holder in execution of his decree 
which allows him to hold a charge of certain in- 
stitution, and under colour of the decree takes pos- 
session of the buildings of the institution, but the 
decree is subsequently set aside in appeal, the dec- 


- ree-holder must, under s. 144, Civil Procedure Code, 


restore the possession to the person who was admittedly 
in possession at the time of institution of the suit. 
The object and purpose of s. 144, Civil Procedure 
Code is that the parties shall be restored to the posi- 
tion which they originally occupied. Arya PRATINIDHI 
Sanaa v. Csorgy LAL All. 709 
ss. 144, 47— Restitution application under 

s. 144—Whether one for execution —Whether comes 

under s. 47. 

The right of restitution undoubtedly follows from 
the judgment of reversal and is based on the broad 
principle that the acte of Court should prejudice none 
of the parties, but it cannot be said that the Oourt 
granting restitution is executing a decree. The Oourt 
in an application under s. 144 has a wider range of 
jurisdiction than an executing Court which can only 
enforce the decree ororder as it stands Consequent- 
ly an application under s. 141, for restitution, is not 
an application for execution under s. 47. Tarak Natu 
Roy v. PANG .ANAN BANERJEE Cal 212 
—~$. 149. 

Sex Oivil Procedure Code, 1903, O. XXXIII, r. R 








2 
view | 460 
Jee 149, O. VI, r.11— Plaint filed with 
insufficient court-fee — Deficiency made up on 
‘requisition of Senior Subordinate Judge being 
officer for distributing plaints—Sufficiency of, for 
purposes of limitation. 
Where the deficiency in court-fee on an insufficient- 
ly Stamped “plaint is made up before the 
plaint reaches the trial Court, the mere fact that the 
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deficiency had been made up on the requisition by the 
Senior Subordinate Judge who was not authorized 
to extend any time for the deficiency in the court-fee 
being madeup is immaterial. Jagat Ram v. KrARBAITI 
Ram Lah. 764 
: . Sze Civil Procedure Code, 1908, 

O. IX, r. 13 j 3 


— $, 151—Minor bidding at auction-sale but 
subsequently applying not to confirm sale-—Court 
refusing, for want of provision in law — Appeal 
dismissed—-Second appeal, if lies—Confirmation, 
held would give rise to complications—Second appeal 
treated as application for revision. 

Where a minor bids at an auction-sale, the sale 
should not be confirmed as the confirmation would 
give rise to complication because of the eale in favour 
, of a minor which would haveto be set aside ulti- 
mately as a void transaction. 

(Since it was doubtful whether second appeal lay 
from the appellate order of dismissal of appeal by 
minor from the trial Court's order refusing not to 
confirm the sale on the ground that there was no 
provision of law, the second appeal was treated as 
an application for revision and the sale was set aside 
under s, 151, Civil Procedure Code.) Ram Parxasa v. 
- PEOPLE's Bank oF Nort. ERN INDIA, Lrp. Lah. 478 

——-§.151—Order under 8. 151—Appeal from 

whether can be treated as one under Art. 1}, 
Sch II, Court Fees Act-—-Appeal, when lies. 
An order under s. 151 is not an appealable order 
- under the Code and so the appeal cannot be treated as 
an appeal from an order within the meaning of 
Art. 11, Sch. II, Court Fees Act: An appeal may, 
however, lie if the order passed under s. 151, is one 
which in substance comes under s. 47 or s, 144 of the 
Code. Tarak Natu Roy v. PANCHANAN BANERJEE 


———- §. 152. Ser Costs ‘432 
m § 153, O. XXI, r. 89 —‘Proceeding’ in 
s. 153, meaning of—Chellan for deposit of amount 
to set aside sale or memorandum accompanying 
receipt — Whether ‘proceeding and capable of 
amendment. i 
The term ‘proceeding’ in s. 153, Civil Procedure 
Code, means “any application toa Court of Justice, 
however made, for aid in theenforcement of rights, 
for relief, for redress of injuries, for damages or 
for any remedial object.” An application for chellan 
for depositing inthe treasury the amount mentioned 
in an application to setaside a sale or a memoran- 
: dum accompanying the receipt of deposit, is a pro- 
ceeding within the meaning of s 153, and iscapable 
of amendment.  PALLIPURAYIL Asan KUITI v. 
MUKKOLAKKAL Koyaman KUTTI Mad. 646 
s. 153, O. XLI, 1. 20—Appeal against dead 
person—Abatement of—Court, if should allow 
amendment and permit appellant to add legal 
representatives —Respondent dying during pendency 








Cal. 212 ` 





of appeal—Legal representatives not brought on- 


record within time— Delay due to ignorance of 
appellant's agent: to keep watch over all the 
numerous respondents—Held, sufficient reason to 
set aside abatement. 
The Oou:t ought to act in a manner which would 
prevent injustice being done to either sideand in 
case of an appeal presented against a dead person 
and it has abated, the Court can allow the amend- 
.ment and permit the appellant to add the legal 
representatives of the deceased, where such a course 
would result in preventing injustice being done. 
Held, that the fact that the delay in substituting 
the heirs of the respondent who died during pen- 
dency ofappeal, was due to the ignorance of the 
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appellant's agent who having regard to the number 
of respondents could not properly keep a more 
efficient watch on them, was sufficient reason $o set 
aside the abatement. H. H. DARBAR  ALABHAT 
VAISURBHAI¥. Batra BRAYA Bom. 536 
——— r. 3— Execution of pro-note and 
subsequent guarantee of debt, if a series of 
transactions. l 
The` execution of the promissory note and the 
subsequent guarentee of the debt on that promissory 
note are a series of transactions within the meaning 
of O J, r. 3, Civil Procedure Code A suit against 
the makers of a promissory note and against the 
party who has subsequently become surety for the 
payment ofthe amount is not multifarious. O., T. A. 
O. T, Firm v. MAUNG AYE Rang. 527 


—-—-O.1, r. 8—Irregularity in service of notice— 


When a ground of remand. 

A case should not be remanded solely on the ir- 
regularity inthe service of notice under O. I, r. 8, 
Civil Procedure Code, where there has been no pre- 
judice tothe defendants who had ample opportunities 
ofcoming up and defending themselves if they so 


, chose. ASRABULLA V. KIAMATULLA Hast CRAUDRURY 


Cal. 785 
———- 0O, Ír. 9. Sen Mortgage 168 
O. I, r. 10—Defendants requesting in written 
statement for addition of parties—Addition, if 
operates as nunc pro tune — Written statement, if 
application under O. I, r. 10, Civtl Procedure Code 

(Act V of 1908). 

Where the defendants claimed that certain trans- 
ferees were necessary parties and requested to 
implead them, but the Court decided the case without 
taking notice of this but on remand they were added 
as parties, the addition of the parties must be taken 
to operate as nunc pro tunc and the transferees must 
be regarded as parties from date of the request. 
When the request is made in the written statement 
it is anapplication under O. I, r 10, Civil Procedure 
Code. Mowgamep Suntan v. ABDUL RAEMAN 

Rang. 876 
———— 0. I, r. 10, 8. 115—Order under O. I, r. 10— 

When can be revised by High Court— Petitioner 

attaching property of family—Suit for maintenance 

claiming charge on property— Petitioner, if can be 
impleaded in suit. - 

An order under O. T,r. 10, Civil Procedure Code, 
can be revised when the Court fails to exercise 
a discretion vested in it and when its failure 
Where the petitioner bas attach- 
ed all the property of the family and then a suit 
is filed for maintenance claiming a charge on the 
family property, and the petitioner applies to be 
added as a party to this suit, the omission to take 
into account the fact that the attachment of the 
property by the petitioner subsisted when the suit was 
filed in such an error. RENGANAYAKI AMMAL V. 
JANAKI AMMAL Mad. 798 
——-—Q. |, r. 10, O. XXII, r. 10—Application under 

0O. I, r. 10—Court treating it also under O. XXII 

y, 10—Appeal, if maintainable. ; 

Where the Court deals with an application under 
O. I, r. 10, Civil Procedure Code, to be impleaded as 
a party also under O. XXII, r. 1C, the appeal lies 
against the order. MEYYAPPA CukTTIAR V. BEETHAI 
Aon! Mad.145 
———_— 0.1, r, 10 (2)~Addition of parties as 

defendants—No cause of action found against them 

— Proper order to pass—Coasts. 

Where certain persons areadded as defendants at 
the instance of the defendant and no cause of action 
is found against them, the proper order to pass -is 
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to strike off their names under O I, r. 10 (2), Civil 
Procedure Oode, and not to discharge them. In 
pagsing the order the Ouurt is empowered to impose 
such terms as it considers proper. This power of 
the Court is analogous to its power of adjourning 
proceedings in whieh case the Courtis empowered to 
‘make the defaulting party pay costs to the other 
party and there is no limitation as to the amount 
which can be awarded under such circumstances. 

ALLAHABAD BANK, Ltp. LuHoRE v. Raga Ram 
= Leah. 570 
— O. l, r. 10 :2)—Order under 0O. I, r. 10 (2), if 
. ` appealable. 

-The order passed by a Court, if construed to 
have been passed under O, I, r. 10 (2), is not appeal- 
. able. ALLA -ABAD Bank, Lrp., Lasore v. Rasa Ram 

Lak. 570 

————-0.!I, r 2 Bege Oivil Procedure Code, 1908, 
‘ gp. ll 913 
i — 0. V, r. 20 (2)—Substituted service - by 

order of Court by publication in newspaper— 

Whether due service within meaning of Limitation 

Act (IX of 1908), Sch. I, Art. 164. 

Service substituted by orderof the Court shall 

be as effectual as if it had been mads on the defend- 
ant personally, but, it does not follow that sub- 
stituted service is necessarily due service, within 
the meaning of Art. 16:3, Limitation Act, the 
“adequacy of which can nevér be contested by the 
parly concerned, 
' Substituted service was directed to be made for 
the hearing of the suit by means of a publication in 
‘the Pioneer, and the notice was published in an 
issue of that paper : 

Held, on the facts of the cage that the service was 
not due service within the meaning of Art. 164, 
Limitation Act, QAJADAAR v. Uma DUTTA 

Oudh 617 
O. Vi, r. 14, O, XXIX, r.1— Pleadings — 

Verification — Suit by corporation—Power given to 

general manager to sign and verify plaints— 

General manager, if can delegate his duties— 

Delegatus non potest delegare—Exception to. 

There are exceptions to the principle, delegatus non 
_. potest delegare that an authority to delegate will be 
. implied if there is no personal confidence reposed or 

skill required and the duties are capable of being 
equally, well discharged by any person; or ifthe acts 
are purely ministerial, where no special discretion or 
skill is required orare subsidiary to the main pur- 
pose; or if the principal knows of the agent's intended 
delegation at the time of his employment or subse- 
quently acquiesces in it 

Where the directors of a corporation entrusted the 
general manager of the corporation to prosecute all 
legal proceedings that may be necessary to protect 
and enforce the interests and rights of the company, 
to appear and act for and represent the company in 
all Courts, and generally to do or cause to be done all 
things andto exercise all such powers and discre- 

~tions as may be necessary for the proper conduct 
and management of the business of the company, 
the general manager can delegate his duty ofsigning 
and verifying the plaints even though there is no 
express provision in the power-of-attorney granted to 
the general manager empowering him to delegate 
his duties. Nacror ELEOTRIO Ligut Company, NAGPUR 
. v. R. B.S. R. PANDIT ` Nag. 640 
O. Vil, r. 11. : f 
Ser Oivil Procedure Oode, 1908, s. 149 764 
SEE Court Fees Act, 1870, s. 7 (iv), cls, (c) and (d) 
420 














————O, IX, r. 13 —Ex parte decree against some 


extinguishing of a decree, by satisfaction out of 
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defendants —Some appealing — One defendant 
neither appealing nor made pro forma respondent— 
Whether canapply, after appellate decree, under 
O. IX,r. 13, to set aside ex parte decree. "ye 
Where in a redemption suit an ez parte preliminary 
decree is passed and some of the defendants appeal 
against the decree, the ex parte decree does not merge 


‘in the appellate decree, so far as the defendant, who 


has neither appealed from ex parte decree nor ig 
made pro forma respondent to the appeal, is 
concerned; consequently the ex parte decree against 
such defendant can be set aside on his application 
under O IX, r. 13, Oivil Procedure Code, to fhe 
Court which passed the decree even when the appli- 
cation is made after the passing of the appellate 
decree. Gasapkar v Uma Datta Oudh 617 
O. IX, r.13,8. 151— Appointment of guardian 

ad litem illegal —Suit, if can be revived under 

0, IX, r. 13 under inherent powers. 

Where proceedings taken to appoint a guardian 
ad litem for a minor ina suit have been declared to 
be invalid, and the suit cannot proceed unless such 
proceedings are properly initiated and completed’ the 
Court whose duty ultimately is to appoint such a 
guardian has inherent power under s. 151, Civil 
Procedure Code, to revive the suit under O, IX r 13 
of the Code, Sunper Larv. Hart Har Banay Y 

All. 36 


O. XX, r, 4— Judgment in small cause suit— 
Heisons aid decision, whether ee be given—Suit 
on breach of contract — Nature of iudas 
indicated. A ri 
Although a Judge of a Small Cause Court may 
reduce his remarks to a minimum and they need not 
contain more than the points for determination and 
the decision thereon, this minimum must be intelli- 
gible, thus enabling the High Oourt in revision to 
satisfy itself that the decrees or order was accord- 
ing to law, without the necessity of perusing the 
whole record. When, therefore, there is a suit for 
breach of contract, it is not always sufficient to 
state, as a point for determination, “ did defendants 
commit breach of contract", because what the Small 
Cause Court may have had to decide js whether 
disputed facts asa result of which itis said the 
breach of contract arises and is proved are them- 
selves proved. BHoJomAL S .AMDAS 9. ÅSWANI & Co. 


Sind 
O. XXI. Sze Oivil Procedure Gode. 908 


O. XXI, r. 2, See Execution n: 
a mae yar r. een r consented to 
ut made binding by operation of law—W 
within O. XXI, r. ET aii 
Order XXI, r. 2, contemplates an adjustment to 
the satisfaction of the decree-holder. A scheme 
agreed upon by the majority of creditors and 
made binding on the minority in spite of their 
opposition by the order of the Court cannot be 
said to be an adjustment to the satisfaction of 
the creditora who oppose it. The rule contemplates 
an adjustment which is binding between the decree- 
holder and the judgment-debtor as an agreement by 
reason of their consent to it. It does not contem- 
plate an adjustment which, although not consented 
to, is made binding by operation of law. Ma 'IGANJ 
Loan Orrior, Lro v. Beaarr LanCuaxt ‘Cal. 198 
O. XXI, r. 2—Deeree, adjustment of—Decree 
how can be adjusted—Subsequent agreement varying 
decree—Substituted decree, if can be executed. 
The adjustment of a decree within the meaning 
of O. XXI, r. 2, Civil Procedure Oode, means the 


— 
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‘Court, and it is, to all intents and purposes, executed, 
and no question ofthe execution of the adjusted 
decree is possible. The wording of O.XXI,rn 2, 
Civil Procedure Code, imply a finality which excludes 
‘any future applicition in execution to the Court. 
In short, a decree can be adjusted within the 
‘meaning of r. 2, O. XXI, Civil Procedure QOode, 
‘ only by an executed agreement and not by an 
executory agreement. It isnot an adjustment of a 
decree within the meaning of r.2. for one decree 
requiring execution by the Court to be substituted 
by agreement of the parties for the decree of the 
Court, for if this principle were accepted, the Court 
‘might be called upon to execute not the decree it 
“passed, but a hundred decrees, not one of which it 
passed or which any other Court passed, but which 
‘the parties choose to substitute by mutual agree- 
‘ment for the decree of the Court. So where a main- 
tenance decree creating a charge on a certain property 
-is varied by a subsequent agreement, the substitut 
ed decree cannot be executed. Rampal JETHMAL v. 
"REWAOHAND SANTOKRAM Sind 477 


——— O. XXI, r. 2 — Requirements of r. 2— 
' Circumstances in which payment is brought to 
notice of Court are immaterial. 

It does not matter under what circumstances the 
payment bythe judgment-debtor is brought to the 
notice of the executing Court by the decree-holder; 
‘guch- bringing to notice is sufficient to satisfy the 
requirements of O. XXI, r. 2, and ‘to prevent the 
decree-holder from executing over again fora sum 
that he admitted having received. ALLURI BAPANNA 
‘9. INUGANTI VENGAYYA iad. 581 
————— O. XXI, r. 2—0. XXI, r. 2 (3), scope of— 


Decree-holder, if can ignore any payment towards 


-, decree amount. 

` Sub-r. 3to O. XXI, r 2, Civil Procedure Code, 
does not give a right toa decree-holder to ignore 
any payment against the decree amount. On the 


contrary, sub-r. 1 says that he shall certify the pay-- 


ment. The purpose of O XXI, r. 2 (3) which merely 
:prevents ‘the judgment-debtor from pleading an 
uncertified payment, seems to be to avoid unneces- 
sary delay and to obviate the trial of complicated 
-issues in execution proceedings which might prevent 
decree-holders from realising -promptly the fruit of 
their decrees. ALLURI BAPANNA v. INUGANTI VENGAYYA 
- Mad. 581 
. ———O, XXI, 7.15. Seg Decree 841 
' —-— O, XXI, r. 46. See Oivil Procedure Code, 

1908, ss. 60, 51 119 


———— 0. XXI, r. 50 (2), S 42—Ezrecuting Court, 
if can decide question underO. XXI, r. 50 (2), 
regarding liability of third person alleged to be 
liable under decree. 

_ The only Court which can decide the question of 

‘liability of third persons alleged to be liable under 

the decree isthe Court which passes the decree, 

‘Section 42, Civil Procedure Oode, does not confer upon 

“the Court to which the decree is transferred for 

“execution jurisdiction to decide a question under 
O. XXI, r. 50. In the first place r. 50-deals with 
mattere before execution proceedings are actually 

‘eonducted. Moaan LAL AMIR CHAND v. Toe RAJPUT 

Hosiery Works, SIALKOT Pesh 779 

— -—- XXI, r. 52— Property in custody of Court 

‘Attachment, how made. 

“Under O. XXI, r. 52, Civil Procedure Code, where 
property to be attached is in the custody of any 
“Court, the attachment ismade by a noticeto such 
Court requesting that such property may be ‘held 
“gubject ‘to the ‘further orders of the Court from 


+ 
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which the notice is issued. Freu Ram Raoanpit 
S4IAM LALY Gur Narain Oudh 322 
O. XXI, rr. 55, 58—R. 55, if exhaustive as 
to modes in which attachment ceases — Attachment 
ceases with sale and does not subsist till sonfirmation 

—In case of re-sale, original attachment if revived 

— Objections under r. 58, must be made before sale— 

aR on such objections must also be passed before 

sale : 

An attachment may cease in circumstances other 
than “those laid down_in r. 55, O. XXI, Civil 
Procedure Code, and if ceases as soon as the sale 
takes place. The argument that the attachment must 
be deemed to continue until the confirmation of the 
sale because in the event of a re-sale being ordered, a 
fresh attachment is not necessary, is not conclusive. 
In a case where a re-sale is ordered withouta fresh 
order of attachment, the real reason is not that the 
original attachment continues, but that the first sale 
and all subsequent procezdings are set aside, the 
status quo before the sale is restored and the attach- 
ment is revived. 

Consequently, an objection under O. XXI, r: 58, 
must be brought beforethe sale takes place and the 
Court cannot pass orders on the. objections 
under r. 58, after the sale. KisHan Sinan Tara 
Sinead v. VarsHno Das DaswanpI MAL Pesh. 302 
O. XXI,r. 58. x ; 

Sze Civil Procedure Code, 1908, O. XXI, r. 63 3 


59 

SEE Civil Procedure Code, 1908, O. pe 
————0O. XXI, r. 63—Incumbrances on propri 

noted in sale proclamation —Whether establishes 

that property was sold subject to those incumbrances 

—Auction-purchaser, if estopped from questioning 

validity of encumbrances. 

The mere fact that incumbrances are noted ina 
sale proclamation for the information of the auction- 
purchaser does not establish that the property is sold 
subject to those incumbrances. . 

An order under O. XXI, r. 63, Civil Procedure Code, 
is conclusive when it is passed on adjudication 
between two parties. Whsre there is no evidence 
whatever to show that there was any adjudication or 
even that any order was passed by the Coart for d 
the 
auction-purchasers are not estopped from questioning 
the validity of the mortgage by the mere fact that it 
was noted inthe sale proclamation. Parsotram Dass 
v. ALI HAIDAR Oudh 233 
———— oO. XXI, r. 63 —Judgment-debtor's legal 

representatives, if necessary parties. 

The judgment-debtor’s legal representatives are 
necessary parties toa suit under O. XXI, r. 63, Oivil 
Procedure Code. Maune Karn Gyro, Rauim ULLA 
KHAN ~, Rang. 14 
—O, XXI, r. 63, O. Il, r. 2—Suit for mere 

declaration, tf -lies even after property in suit is 

sold—Subsequent suit to recover price, if barred— 

Parties to suit. 

Where there has been a claim under O. XXI, 
r. 58, Oivil Procedure Code, a suit for a bare 
declaration will always lie under O. XXI, r. 63, 
and even where the goods have been sold before 
the suit is filed, the plaintiff is not bound in 
either law or practice to claim any consequen- 











- tial relief, for once he has obtained his declara- - 


tion he is not barred by the provisions of O. II, 
r. 2, from filing a subsequent suit for recovery of 
the value of the goods or the auction price or what- 
ever it may be he sues for. Mauna Kurn Giv 
Rang. 14 
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—O, XXI, rr. 63, 58—Ezxecution proceedings 
=No investigation under r 58—R.63, if applies. 
A*deposited a certain amount with G and took a 

pro-note from him. In execution ofa decree obtain- 
ed by other persons against A the pro-note was 
ordered to be sold. G objected to the sale on the 
ground thatthe pro-note had been satisfied by him; 
but refusing to gointo the question the Court or- 
dered the sale. C to whom it was sold sued on 
the pro-note against Gand A. G claimed satisfac- 
tion but it was urged on’C’s behalf that as this de- 
fence was raised by G in the previous execution 
proceedings, he could not raise the same objections 
again : 

Held, that in the execution proceedings there was 
no investigation under O. XXI, r. 58, Olvil Procedure 
Code, there was no order under r. 61, and, therefore, 
r. 63 would not apply and hence it wasopen toG to 
raise the same objection again. Birra RAM v. 
GANPATI Nag. 759 
> — O. XXI, rr 63, 58— Prior mortgagee 
attaching property in execution of his decree—. 





Objection by subsequent: mortgagee — Declaratory - 


guit by third person-—-Execution and objection stayed 


“—— Suit digsmissed— Property sold in execution of | 


decree of prior mortgagee to J—Subsequent ` mort- 

gagee applying tobe paid out of sale proceeds ~ 

Application dismissed—Suit by him, for mortgage- 

decree —-J contesting — Suit held not barred by 

0. XXI, r. 63. 

A prior mortgagee obtained a decree on his mort-' 
gage. Inexecutionof the decree he attached the 
property. The subsequent mortgagee objected and 


asked either to raise the attachment or sell the pro- 


perty subject tohis mortgage. In the meantime a 
stranger filed a declaratory suit and the execution 


was stayed; the executing Judge filed the application . 
for execution with the direction that the attachment `° 


should subsist. The same Judge filed the objection of 
the subsequent mortgagee on the ground that the con- 
nected petition for execution had been stayed. The 


declaratory suit was dismissed and the prior mort’ - 


gagee again took out an execution of his decree The 


sale of the property took place and it was knocked - 


down toJ. The subsequent mortgagee gave a petition 
to the executing Court. He asked that the money due to 
him should be paid out of the sale proceeds of half of 
the house which had been auctioned. This petition 
was dismissed in default and the sale was confirmed. 
Mortgagee then brought a suit under O. XXIV, Civil 
Procedure Code, for a mortgage’ decree to be granted 
to him against the half house mortgaged to him. J 
aloné contested thesuit. He raised a vague plea that 
the ‘suit -was not properly framed. He urged that 
the parson in whose decree the property wassold 
had a prior mortgage and that his mortgage money 
-must be paid before the plaintiff could obtain the 
relief he had asked for. He stated that O. XXI, r. 63, 
Civil Procedure Code, was also æ bar to the suit: 
Held, that the objection of the subsequent mortgagee 


which was filed because injunction had been received - 
to stay the’ connected application, was not adjudicat- - 


ed upon. It could not besaid therefore that the order 


filing the application amounted to eithera dismissal ` 


or acceptance of the request contained in that petition 
It is necessary under O. XX1, rr. 58 to 63, Civil Pro- 
cedure Code, thet the Court should investigate the 
claim and give its decision on the merits, In these 
circumstances the order filing the objection was not 
one which should have been set aside by a declaratory 
suit under O. XXI, r. 63, Civil Procedure Code, and 
was therefore no bar to the present suit: l 

Held, also, that it is now an established propo ition 
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of law. so far as N.-W. F. Province is concerned that 
the attachment ceases to exist directly the property 
is auctioned, There being no attachment in existence, 
no application under O. XXI, r. 58, Civil Procedure 
Code, was necessary and consequently the dismissal 
of the petition for default of appearance was no such 
final order as to make it incambent on the plaintiff 
to bring a suit under O. XXI, r. 63, Civil Procedure 

Oode. Motra NISAL O-anp v. BASHESHAR NATH 
Pesh, 810 
—O XXI, r. 71—R. 71, applicability—Sale, 

if. should have taken place forthwith. 

Order XXI, r. 71, which occurs under a different 
heading, is not dependent upon re-sale of the prop- 
erty strictly according tor. 8t. All that that rule. 
requires isthat a re-sale should have taken place in 
consequence of default on the part of the auction-. 
purchaser and should have fetched a price less than 
that offered on.the first auction. There is nothing- 
in r..71 itself which makes it a condition precedent 
that the re-sale should have taken place forthwith. 
It is true r.84.makes it incumbent on the Court. 
that, ifthe person declared to be the auction-pur- 





. chaser.of a property fails to deposit 25 per cent.. 


of the amount of the purchase money offered by him 
the property shall be forthwith re-sold. ‘here,is. 
however, nothing in either r, 81 or r. 71 to justify the 
view that, in case the Court fails to sell the prop- 
erty forthwita, the auction-purchaser is not liable 
for the deficiency of the price offered by him. 
Prac. Das v. Bent Perasan daeet Lab All. 75 - 
—Q. XXI, rr. 84, 87—Decree-holder auction- 
purchaser failing to pay 25 per cent.— Property 
re-sold siz months ajter sale, after fresh 
, proclamation which was not objected to—Second 
-7 sale, whether “ re-sale" within r. 8i—Liability of 
decree-holder auction-purchaser for deficiency in 
price, on such re-sale. 

Second sale held after. the failure of the decree- 
‘holder. auction-purchaser to pay 25 per cent. of the. 
purchase money, is a “re-sale” within the meaning 
of O. XXI, r. 84, Civil Procedure Code, even though 
such sale is held six months after-. the first sale 
and. on issue of fresh proclamation. If the decree. , 
holder does not object to issue of fresh proclama- 
tion as not being. necessary, the mere fact that the 
re-sale is held after such proclamation, does not 
relieve him from his liability for the deficiency in 
price on such re-sale. Prae Das v, BENI PRASAD 
Jaaau LaL All.7§. 
—————O. XXI, r. 87—Applicability of r. 87... 

The language ofr, 87, O. XXI, is such as to make 
it applidable only to cases: in which default has 
been made in payment ‘of three-fourths: of the pur- 
chase money, and cannot'be construed as providing 
also for non-payment of 2) per cent.of the price for 
which no period is-provided and which is to be ‘paid 
immediately. Prac Das v, Bent Prasan Jacey Lat 

All. 75 
~O, XXI, r.89.- Ske Civil Procedure Code, 

1908, s - 153 646: 
—————-O, XXI, r. 9O—Execution sale—Proclamation 

Setting out valuation as given by decree-holder- 

without . previous enquiry—Whether good ground 

for setting aside sale. l ; ae 
` The setting out inthe proclamation of sale the 
valuation ofthe pzoperties as given-by‘the decree- 





‘ holder without a previous enquiry as to the valua- 


tion would be a ‘material irregularity in the Publica- 
tion of the sale, which would have been a ground of 
application for the- setting aside of the sale under- 
O. XXI, r-90, Civil Procedure Code. Such application 
can: be made only after the sale has taken place, and 
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whether it will succeed or not will depend on whether versy in the litigation finally. S. M. A, M. 8. 
the under-valuation set out in the proclamation is gross Mryyappa CHETTIAR y. SEBET AI Aout Mad. 445 
and whether substantial injury has resulted to the O. XXIII, r. 3. Sze Civil Procedure Code, 
applicant on account of such under-valuation. But 1903, Sch. H, paras. 15 (1), 3 (2) 172 
this matter cannot give the dissatisfied party aright - O. XXil, r. 3—Compromise under— Question 








of appealing against the order for issue of the pro- whether it relates to suit or not dependson facts 
clamation, before the sale takes place LuToxuMANAN —Suit for injunction—Compromise moved by 
OHETTYAR v. IsmarL Noor MosamMep Rang. 636 defendant giving plaintiff adequate relief—Deeree 


a ‘ ‘ based on compromise—Decree, tf can be executed. 

erie een r a F d a e z The question A the compremise did or did 

objection to under-valuation, maintainability— not relate to | the suit within the meaning of 
©. XXIII, r. 3, Civil Procedure Code, is in each 


Inadequacy of price, whether can be pleaded, ne : : 
: se a question of fact. Each case has to be decided 
Though the judgment-debtor does not appear on oa aa mete. 


service of the notice under O. XXI, r. 66, Civil Pro- : a : Les 
cadure Code, and, therefore, is no longer entitled to f a = rea ra TA; ee ae ha de- 
dispute the valuation of the property sold, as an 7°@dant trom buncing Als hous in a pariicular way 
irregularity in the procedure it is still open to him it was agreed on the move of the defendant that the 
to plead that as a result of the under-valuation, the building ee ee ie such a manner as to 
property had been sold for an inadequate price and 8'¥@ to the plaintif-appe lant not the relief precise- 
he has thereby suffered material injury. Tarnxr Y asked for but an adequate relief which he was. 
Prasap Sinca vy. CHANDKEsawaR Prasap NARAYAN prepared under the circumstances to accept. It 
Srnau Pat. 73 seg Pages agren ar A should not 
ie +s : ə built upon one of the roofs o e defendant's 
: “igoe E e ii r, 100. Eze Civil Procedure oe building a certain structure, which, it was reason- 
eed Oo XXil, rr. 2, 3, 4—Appeal — Death of able to hold, if it had been built, would have 
` respondent —Court ordering substitution of heirs oe about the damage to his property which 
—Appellant, if should take steps to correct records t e arate e a prevent: = — —— 
of Court l Bed. on that the building ees Suet 
It igno part of the appellants’ duty totake the , : Qoy , 
necessary steps to carry out the Oourt’s order for a dr E PRED eee of 
. the substitution of the names of the heirsof the '¢ Tools ot the building, if could not be said that 
daceased respondents who are properly served with because the relief the plaintiff demanded was not given. 
notices in order to correct the record of the Court tO him in the exact form in which he demanded it in 
in terms ofits order. That is a ministerial func- $PO Pleint orin a form which would fall within the 
tion which the Court's establishment is charged to $W" corners of the plaint, therefore, it must follow that , 
ro the relief given to him, though relating to the 


it i t performed or neglected, - th : : r ; 
EE E er lie wiih the appellante. H. H. Danie light and air of his own property, in relation tothe 
- ALABBAT VAJSURBHAI v. Buura Buaaya Bom. 536 adjoining property which was the subject-matter of . 
o memene CD, 


ORE the suit, was not a relief that related to the suit 

|, r.5— Proper ww , be ’ : ALM. , 

a n S aner, intuir Jefte "To hold eo, would be putting upon th construction 

Heppe L ET, Psd, ony P pede. : meaning 

: : i : . Which is oot reasonable. Consequently the csmpro- 

O KXIDS. 5, Poa ae ee: mise in which the defendants were the moving party | 
. i 3 ` 3 + 

stitute one petitioner who applies for substitution in did relate to the suit and that, therefore, it was sate 

necessary to force the plaintiff toa separate suit. 


reference to another The order should be made f 
ater proper inquiry, the result of which would act as and hs cau execute the decrees., NIOoUMAL CHANDUMAL 





l| PASES: v. Raupas DOWLATSING Sind 210 
-res judicata Ram KisnuN Osu v, Ram ene ~-_— 0. XXIX, 7.1. Sze Civil Procedure Code, 
' 1908, O. VI, r. 14 640 


—-——-—-O, XXII, r. 10 





ex : O. XXX, r. 2—Managing partner suing on 
Pi oe Lh I, 7.10 ae behalf of firm—Only initials and respective shares 
given when names of partners asked for—Defendant 
- O. XXil, r. 10-—-Parties—Party, when can not objecting— Suit, if can be dismissed for non- 
be added-—"' Interest ©“ in O. XXII, r. 10, meaning joinder. l 
of— Words “has come or devolved ', connotation Where the plaintiff suing as managing partner of 
of—Guiding principle in adding parties, a firm when requested to give the name of his part- 
In order to implead a person as a party toa suit ners, (apparently in order to see whether he himself ` 
the question is whether he fulfils the requisites had a right to sue as managing partner), merely 
required under O. XXH, r. 10im order toenable gave the initials of the persons or firms which 
the Court to implead him as a party to thesuit, were partners inthe fiim and their addresses and. 
The Court has tosee whether there hasbeen an their respective shares and this description was 
assignment, creation or devolution of interest with- not questioned by the defendant in the Oourt below, 
in the meaniag of r. 10. ‘Interest’ means interest but apparently was accepted as sufficient: 
in the stibject-matter ofthe litigation. The words Held, that theduty of the trial Court at most, 
“has come or devolved” connote aninterest in was to stay the case as provided by the Code until 
praesenti, It must be vested inthe applicant on the the names of the partners had been properly fur- 
date of the application to implead him ‘as a party nished andthe suit should not be dismissed for 





to the suit and not merely contingent. non-joinder of parties. A. M.K. M. Fie v. 

The underlying principle regarding the addition BAISHMAW Rang. 622 
of parties is thut there must be finality to litigation -———--——-O. XXXII, r.4—Mortgage by Hindu father — 
and to secure that purpose, it would be incumbent Suit against him and minor sons—-Father, if can be 
upon the Court to add a party whose presence appointed guardian ad litem—Propriety of such 


would ‘be necessary to put an end to allthe contro- appointment depends on nature of defence raised 
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by him—His negligence as guardian ‘ad litem— 

His failure to raise defence of want of legal neces- 

sity—When can amount to negligence—For relief, 

mikor must establish want `of legal necessity—He 
cannot succeed merely on ground of irregularity 
in appointment of guardian ad'litem. ` 

In suits against Hindu fathers and their minor sons 

on the basis of the mortgage deed executed by fathers 
it'is undesirable that the fathers who executed the 
mortgage deed should be made’ toact as guardian 
ad litem for their minor sons: Where the father 
who has executed the mortgage deed acts as’ guardian 
‘ad litem the trial is not vitiated on that ground alone. 
There is no presumption of law to the effect that 
wherever afather is appointed guardian, the Court 
must hold that his interests were ‘adverse to the 
minor. There may’ be, cases in which a father when 
he is appointed to act as guardian of his minor sons 
‘may be able to put a first class defence on béhalf of 
the minor and it would be altogether wrong'to say 
that the proceedings were dltogether void because it 
‘was the father who had been appointed guardian ad 
‘litem. The question as to whether or ‘hot the guar- 
dian appointed in the case was" a propér one would 
"mostly depend on the question’ as to whether or not 
hhe-had made a good defence. If it can be shown that 
‘the father repressnted the interests of the niinors to 
the best of his’ability, then there will be‘ no reason 
to` hold that the‘ mortgage decre2 should not bind the 
‘minors simply because their father had been appointed 
‘to act as guardian ad litem. 

It cannot be laid down that’ in all cases ıt'is the 
‘duty of a guardian ad litem to put up a defence, whe- 
thér it ‘be true or false. There may, be ‘cases in 
‘which a guardian ad’ litem“ has -material available 
which would goto help “the minors: If itis ‘found 
that there was material and the guardian ad litem 
“was negligent i in’ not ‘placing it’ befyie the Oourt, 
there is good reason for holding ‘that ‘he is negligent, 
but it cannot be- assumed that inevery case there is 
‘material which a guardian ad litem should place 
‘before the Court. It is not necessary for a guardian 
ad litem to create and manufacture evidence in order 
to support the case of the* minor whose guardian’ he 
is appointed, Ifthe charge of negligence is brought 
against a guardian the person making the ‘charge 
should support the allégations by’ satisfactory evı- 
dence. He must prove that’ there was evidence avail- 
‘able which if it had been put before the’Court might 
‘have ‘led it to give a different decision. ‘ Unless that 

“point i is made out, it cannot be urged that a guardian 
“3s guilty of negligence. 

Consequently, in the absence of proof that there 
‘was Material available to prove want of legal neces- 
sity and that if‘produced in evidence, it would have 
‘convinced fhe Court that thé transaction challenged 
by thé minors was one without legal necesseity, it 
would be wrong to hold the guardian ad “litem gulity 


‘of negligence, from the mére -fact* that he did’ not — 


‘take‘all possible pleas ‘in the suit on béhalf of his 
-minor sons and ‘that on the plea of legal necessity he 
‘did not produce evidence. 

' 7 Inasuit against a minor on'a mortgage executed 
by his father, the minor can get relief in cases in 
> which-heis able to establish that the transaction was 
not binding upon him , for. want of legal necessity or 

‘some other cause, Unless he proves that ‘there was 

‘an injury to his interest, he cannot succeed merely 

“by showing that there was an irregularity in the 

‘appointment of a guardian ad litem. If the mortgage 


ı deéd-was for legal necessity the minor would not be 


‘able to obtain a declaration to the effect that' the 
decree isnot binding upon him msrely on ths grouad 


wet. MIQ AIIN. ee tae 


aii INDEX 


~ 
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‘redemption until ‘the’ sale is 
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that the guardian ad litem was his own rie 

l il. 36 

—-—— 0. XXXII, rr. 6 and 7. Szr Minor 189 

— 0: XXXI! r, 7—Disability imposed by r. 7 
applies only to father who ts also guardian ad 
litem. 

The disability imposed by O XXXII, r. 7, Oivil 
Procedure Oode, will apply only to a father who 13 
also the guardian ad litem for his minor son and not 
where the minor is represented by a Court guardian. 
There is no justification for extending the provisions 
of O. XXXII, r. 7, Civil Procedure Code, by analogy 
or on considerations of policy. MARWADI VANNAJI 
v. D. H Ranca Rao Mad. 777 
———O, XXXIII, r. 2, s. i ita ib ane di under 

O. XXXIII, r. 2— Rejection of — Order also 

requiring “applicant to pay full court-fee within a 

certain date—Suit, if can be taken to have been 

instituted on date of application. 

Where an application under O. XXXIII, r 2, Civil 
Procedure Code, , for permission tosue in ‘forma 
pauperis is dismissed and the order of dismissal also 
requires the plaintif to pay full court-fee by a cer- 


tain date, the order rejecting the pauper application 


and the order requiring the plaintiff to pay the 


‘full court-fee under s. 119 of the Oode of Qivil Pro- 


‘cedure are passed simultaneously and by virtue of 
s. 149, the suit must be taken to have been institut- 
ed on the dateof the application under O. XXXIII, 
i Lah. 412 
O. XXXIV, r. 1.. See, Mortgage 168 
——— 0O. "XXXIV; r. 1— Suit on mortgage —Prior 
mortgagee “kolding decree against. property, f 
necessary party — —Fact, that his suit against 
plaintiff was dismissed, whether matertal— 
Transfer of Property Act Qd V of 1682), s. 91. 
Section 91, Transfer of Property Act, iraposes no 
conditions or limitations on the right to redeem the 
mortgaged property, of any person who has. any. in- 
‘terest ın the property or in she right, to redeem it and, 
therefore, in a stut by the mortgagee, (plaintiff) ona 
“mortgage, the | prior,mortgagee to whom the property 
was previously mortgaged, and who ọn his mortgage 
had obtained a decree against the property, has a 


` Fight to be impleaded asa party and, the fact that his 


suit was dismissed as against t the plaintiff is no bar to 
his Claiming. a right to redeem the property. under s, 91. 
The only effect ot the dismissal of the applicant’ s suit 
against, plaintiff i is that he has lost priority but that 


‘dismissal’ should not’ deprive the applicant of his 


right to redeem the’ property if he chooses to , redeem 
it and consequently he isa necessary party under 
‘O. XXX1V,r. 1, Civil Procedure Vode, to the suit of 
the plaintiff on his mortgage. Sako Peasap LALY. 
Oudh 434 
O, XXXIV, Č. 5— Right to redeem, if exists 

until confirmation of sale—Suit on mortgager 

Veniee of part of, mortgage: prorerty depositing 

decretal’ amount before sale—Vendee, if becomes 

“subrogatéd to rights of mortgagee — Transfer, of 

‘Property Act (LV of 1882), s. 60. 

‘Ordér’ XXXIV, r.ə of the Civil Procedure Code, 
as amended in 999, makes it clear, that the right 
to redeem exists until the sale has been confirmed. 
A decree for sale does not extinguish the equity of 
contirmed. Where, 
therefore, the vendee of pari of the mortgaged 
‘property (who bec3mes entitled to redeem under s. ¥2, 
“Transfer of Property Act) deposits the entire amount 
“dug under tle mor gage, décree before the eale takes 
place, he becomes ‘subrogated to the rights of . the 
‘mortgagee so far as to the sale of the mortgaged 
property, as ab that time. the Court does not become 


at + ae = te t ww. A5 ea 
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functus officio because it still has power on the ap- 
plication of the defendant to pass a final decree in 
the terms stated in O. XXXIV, 7.5 (1), Ragaonaty 
NARAYAN BOKHARE v. KRISHNARAO Nag. 612 
———— 0O. XXXVII! r. 8,0. XXI, r. 58 —Attackment 
before judgment —Objection —Investigation of, in 
accordance with O. XXI, r. 58— Objection by 
defendant can be investigated in accordance with 
0. XXXVIII, r. 8&—Decision as regards objection 
—Whether comes under s. 47—Separate suit to 
assail decision. 
Where any objection is raised to attachment of 
certain property before judgment, the objection isto 
be investigated in accordance with the provisions 
` of O. XXI, r. 58, Civil Procedure Gode. There is 
nothing in r. 8, O. XXXVIITI, to indicate that the 
Legislature intended to confinethe operation of that 
Rule only to claims preferred by persons who are 
not parties tothe suit, Any objection raised by a 
defendant to attachment before judgment may also 
be investigated and decided by the Court in accord- 
ance with the provisions of r. 8, O. XXXVII, Civil 
Procedure Code. The decision of the Court as re- 
gards the claim preferred to property attached before 
judgment is, however, not final and can be assailed 
by: means of a separate suit instituted within the 
period of limitation. The decision of a claim in 
accordance with r. 8 cannot be treated as a decision 
under s. 47, Civil: Procedure Oode, for the simple 
reason thst s.47 comes into play only when there 
is an application for execution pending before the 
Court. AHMAD ALI Kuan v. ANAND Sarup All, 409 
————-O. XXXVI, r. 9—Attachment before 
judgment, whether ceases on dismissal of swit by 
trial Court. 
An attachment before judgment ceases once the 
suit is dismissed by the trial Court. Gaunam 
DASTGIR v. MUJAMMAD AMIN All.765 
—Q. XXXVIII, rr. 9, 5—Applicability and 
scope of O. XXXAVILI, r.9—Surety bond falling 
under r. 5-—Sutt dismissed by trial Court—Appellate 
Court decreeing it—Surety, whether discharged. 
Order XXXVIII, r. 9, Civil Procedure Oode, does 
not say that the surety shall be relieved from his 
liability when the suit is dismissed, but it says that 
-the attachment shall be withdrawn under two circum- 
stances; (1) when the surety furnishes the security 
required, or (2) when the suit is dismissed, and, 
‘therefore, the liability of the surety depends upon 
the terms of the bond. 

- It isnot reasonable to suppose that the surety 
executing a bond under O. XXXVIII, r. 5, should be 
released merely because the lower Court in the first in- 
stance made a mistake which was corrected by the 
higher Court, although he would be bound if the 
lower Court in the first instance had not made a 
mistake, and there was no need for the higher Court 
to correct it. AILDAS JERAMDAS v. DAYALOMAL 
QuRMUKsEDAS Sind 606 
O.XL,r. 1 (d). Sez Provincial Insolvency 
Act, 1920, s. 20 220 
O. XLI, r. 1—0. XLI, r. 1, provisions of — 

Whetker imperative. 

The provisionof O. XLI, r. 1, of the Code of Civil 
Procedure is imperative and states that a memoran- 
dum of appeal shall be accompanied bya copy of the 
decree appealed against. Itis a condition precedent 
to there being a valid memorandum of appeal that 
it should be accompanied by a copy of the decree ap- 
pealed from. B.Briy Monan LALL y, SORABJIT SINGH 

Oudh 286 
- eO, XLI, r. 10— Pauper — Appeal in forma 
pauperis admitted —Government, if can intervènê 











- 
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in matter of court-fee—Object and scope of O. XLI, 
r.10—Court-fee due to Government, whether costa» 
incurred by Government. 

After the application has been allowed and the 
appeal has been admitted, and is only await- 
ing hearing, there is no scope for any inter- 
vention by the Government inthe matter of court- 
fee, and no reason why the provisions of O. XLI, 
r. 10, Civil Procedure Code, should be utilised or 
made available for the benefit of the Govern- 
ment inorder toenable it to collect the court-fee 
which is due. Order XLI, r.10 isnot a provision 
intended to assist the Government in collecting 
court-fee. Itis meant for the protection of respond- 
ents in appealand to save them from the risk of 
loss in the shape of costs. The court-fee that is due 
to Government cannot be regarded as the costs in- 
curred by Government. When Government is not 
a party ın appealnor was ita party in the Court 
below, and even if court-fee is directed to be paid 
tothe Government, that does not convert the court- 
fee into costs incurred by a party. 

Held, on merits that if the application of the Go- 
vernment for taking security from the appellants 
be granted, it would amount to giving an encourage- 
ment to an attempt to stifle the appeal which in the 
interest of justice the pauper had been permitted to 
file. Moreover, if the prayer be granted the appel- 
lants would be unable to find security and the re- 
sult would be a summary rejection of the appeal. 
This result would not only be disastrous from the 
point of view of doing justice between the parties to 
the appeal, but any chance which the Government 
might have of recovering the court-fee due would be 
lost if the appeal is rejected as it would have to be 
rejected for failure to give security. SgORETARY. oF 


STATE v. THAYAMMAL Mad, 202 
——-——-O.XLi, r. 11. Sze Oivil Procedure Code, 
1908, O. XLI, r. 31 132 





O. XLI, r. 11—-Appeal dismissed under 0. XLI, 
r. ll—Regulur formai judgment, if necessary. 
In dismissing anappeal under O. XLI, r. 11, Civil 

Procedure Code, itis not obligatory upon the lower 

Appellate Uourt to write a regular formal judgment 

giving reasons for the decision as required by r. 3l 

of the said Order, because r. 31 applies only, to a 

judgment under r. 30. KisnincuanpD MetusramM 2. 

RaMOsAND Ou ANDIBAM Sind 625 

O. Xai, r.16 (as amended by Lahore 

High Court). See Oivil Procedure Uode, a 

5., 47 
——— O. XLI, r. 19—Application to set aside order 

of dismissal for dejault—Considerations—Non- 

appearance due to default of Counsel — Considera- 
tions to be observed by Court--Co-operation of 

Bar solzcited. 

In dealing with applications to set aside an order 
of dismissal for default, the Court has to consider 
the position of the party concerned rather than the 
conduct ofthe members of the bar, though it may 
sometimes be difficult to dissociate the one from the 
other. As regards the position of the party, 4 
litigant should not be deprived of hearing unless 
there has been something equivalent to misconduct 
or gross negligence on his part or something which 
cannot be set rightly his bemg ordered to pay 
costs ; where the non-appearance is due tothe qe- 
fault of the Counsel engaged in the case, a similar 
consideration will mutatis mutandis be applicable, 
when the Court has to decide whether there was 
sufficient cause for the non-appearance of the party 
or of his Counsel. This consideration is all the 
moré weighty when dealing with cases of default 


Vol. 171] 








ivil Procedure Code—contd, 


appearance before the High Oourt, because it may 
ométimes happen that the party is not present 
ere afall, having entrusted his case to Counsel. 
t will be unmerited hardship if the party's inter- 
ests should be irreparably prejudiced by reason of 
every default on the part ofthe Oounssel. 
Dictum.—Every endeavour is expected to be made 
to maintain, and if pessible, improve upon the tradi- 
tions of cordiality between the Bench and the bar 
and that no endeavour will be lacking on the part 
of the members of the bar to facilitate the disposal 
of work before the Oourt as 


far as possible. 

Korra VENKATARAJUGARU vV. SURYA Rao Mad. 533 
-—— O: XLI, r. 20. Seg Civil Procedure Code, 
1908, s. 153 536 


O. XLI, r. 20— Party to original proceeding 
proposed to be added party in appeal—-Time 
expiring—His interest in appeal, when survives. 
Where itis intended to make a party to the 

original proceedings, a party to the appeal and the 
appeal against him is barred by time the question 
whether the interest of the party proposed to be 
added still survivesin the appeal, must depend on 
the nature of the litigation, the decree passed, the 
subject-matter of the appeal, and the effect of the 
decision in appeal in their absence. H. H. DARBAR 
ÀLAB4AI VAJSURBBAI V. Bu URA BHAYA Bom. 536 
—— O XLI, r. 20— Receivers application under 
8. 53, Provincial Insolvency Act (Y of 1920, 
dismissed—Appeal—Transferee not impleaded as 
respondent — Application to implead him after 
éxpiry of limitation for appeal—Application, if 
can be allowed—Appeal, if can proceed in his 
absence. j 
Where in an appeal by the Receiver of the insol- 
vent, against the dismissal of his application under 
s. 53, Provincial Insolvency Act, application is made 
to implead the transferee, who is & necessary 
party to the appeal, long after the expiry of the 
limitation for the appeal, he cannot be impleaded as 
a respondent under O. XLI, r. 20, Oivil Procedure 
Code, and where he is not impleaded the appeal can- 
not proceed against the other respondents. HARI 
SHANKAR v, MENDI LAL Oudh 896 
—~----———-O, XLI, r. 25, 0. XLUH, r. 1 (a)— Appellate 
Court remitting issues to trial Court and awaiting 
findings thereon while retaining seisin of case— 
Order, whether one of remand—Appeal from such 
order, if competent. i 
Order XLIII, r. 1(a)}, allows an appsal from every 
order of “ remand,” whether it be under O. XLI, 
r. 23, s. 107 or s. 151, Oivil Procedure Code, but 
the order must be one of remand, which implies 
that the case, so far as the Appellate Court is con- 
cerned, is finally disposed of and it is sent , back 
to the trial Oonrt for final disposal. 
Oourt retains seisin of the case and remits issues to 
the trial Court, whose findings on such issues are 
awaited, the order is in no sense an order of “remand”, 
but one under O. XLI, r. 25, Civil Procedure Code. An 
appeal from such order is incompetent under 
O. XLIII, r. 1a). Cuanpan v. Grissa All, 224 
-O, XLI, r. 27—Order under, if appealable. 
An order under O. XLI, r. 27, Civil Procedure Code, 
is not an order of remand and, therefore, not appeal- 
able. A mere use of the word “ remand” does not 
give the order the character that it does not possess. 
BHAGWANDAS THADOMAL v, THADOMAL SEWARAM 
Sind 258 
——---— O. XLI, r. 27 (1) (b)—Appellate Court, if 
should admit additional evidence, only when it 
requires it — Evidence entitling party to obtain 
review, can be admitted, ° ; 
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Additional evidence which was not available at 
the time of the trial and which would entitle a party 
to obtain a review of the judgment, can be admitted 
by the Appellate Court. It is not that the additional 
evidence should not be admitted by Appellate Oourt 
under O. XLI, r. 27 (1) (b), Civil Procedure Code, 
except onthe definite requirement of the Court itself 
and that if the new and additional evidence is pro- 
duced by one of the parties, it should be ignored. 
Durea Tewary v. RAMRATI KUER Pat, 728 


O. XLI, r. 27 (1) (b)—Practice—Interference 
— Lower Court exercising discretton on wrong 
principles—High Court can interfere. 
Where the lower Court has exercised its discre- 

tion and if the additional evidence has been admit- 

ted, and is admissible as relevant, the additional 
evidence must be heard upon its merits even if the 
discretion to admit it may have been exercised upon 
erroneous grounds, for an Appellate Court does not 
interfere with the discretion of a lower Court anless 
that discretion has been exercised upon fundamental- 
ly erroneous principles. Durea TEWARY v. RAMBATI 
KUER Pat, 728 
—O. XLI, rr. pares ne A 31, if 

applies to appellate judgment under T. 14. 

The Sra alone’ ofr. 81,0, XLI, Civil Procedure 
Code, relate to a judgment pronounced in accordance 
with the provisions of r.30. It is not necessary that 
judgment in the form prescribed in O, XLI, r. 3}, 
should be given when the appeal is dealt with 
under O XLI, r. 11. NEWANDRAI BITALDAS v. SIRUMAL 
ATISING Sind 132 
-——— 0O, XLI, rr. 33, 20— Person not party to 

appeal—Order under r. 33, if can be passed against 

him—Appeal against party barred so far he is 
concerned—Such party, if person “interested tn 

the result of the appeal’ within meaning of T. 20. 

What is contemplated by r. 33 of O. XLI, Civil 
Procedure Code, is that an order may be passed in 
favour of. a person who has not appealed but not 
that an order can be passed against a person who 
ia not a party to the appeal and who is not on the 
record. ; 

A party toa suit against whom a right of appeal 
is barred by limitation, so far as he is concerned, 
is not a person “ interested in the result of the 
appeal ” within the meaning of O. XLI, r. 20, Civil 
Procedure Code. T HADHI AHMADALI v. ABDUL HUSSAIN 











ALLA. KAAN Sind 315 
S O. XLII, r, 1 (a). Ses Civil Procedure 
Code, 1903, O. XLI, r. 25 224 


a Js 





O. XLIII, r. 1 (w), O. XLVII, r. 7—Right of 
appeal under O. XLIII, r. 1 (w,, ts subject to 
O. XLVII, r. 7. : 

The general right of appeal given in O. XLII, r. l, 
(w), must be held to be subject to the specific provisions 
of O. XLVII r. 7, as regards the grounds on which an 
appeal canlie. The grounds on. which an appeal 
under O. XLVII, r. 7, can lie are: (a) in contravention 
of the provisions of r. 2 (b), in contravention of the 
provisions of r 4, or (e) after the expiration of the 
period of limitation prescribed therefor and-without 
sufficient cause. B. Beis Moaan LALL v SABaABJIT 
SINGH Oudh 286 
__--_——-O. XLVII, r.1—Appeal withdrawn must be 

reated as not prejerred. 

He ee at As been withdrawn must be 
treated asif it had never been preferred within the 
meaning of O. XLVII, r. 1, Civil Procedure Code. 
THAKUR SINGH v. DINANATA San | Pat. 700 

O. XLVII, r. 7. Bes Civil Procedure Code, 

1908, Q. XLIII, r. 1 @) 286 
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—--— Sch. l, para. 5. Ser Civil Procedure 
Code, 1908, s. 105 393 

—- —~-— —-- para. 5—Arbifralor intimating his 
refusal toact as such, if parties do not desire 
him to act—Neat day he again informing that he 
wouldact as arbitrator, if asked again to do so— 
Subsequent award by him, whether valid. 


Where an arbitrator intimates to the Court that, he 


does not wish to act as an arbitrator if the parties 
do not so desire, and because of the fact that he had 
little leisure to do so, butnext day he informs the 
Court that he would willingly arbitrate, if so asked 
again, such communication by him cannot be regarded 
as a flat refusal on his part to act. He does not divest 
himself of his character as an arbitrator and an 
award by him subsequently, is valid. - Kaxoauep Man 


y. GANGA’ PRasaD All. 398 
—_———— para, 14. Sree Arbitration Act, 
1899, s. 13 470 


oe DATAS, 14, 21— Question whether 
award isto be filed— Consideration — Application 
to file award—One party filing solenamah giving 
up rights—Compromise, degree, if can be passed. 
Ser Registration Act, 1908, s. 49. 507 

— paras. 15 (1), 3 (2), O. XXII, r. 3 

— Award, when canbe set aside—One of parties 

applying to set aside award—Other party not 

objecting— Award, tf. can be .set aside and 
cognizance. of suit taken by Court—Action of 

Court, if can.come under O. XXIII,. r. 3— 

Applicability of 0. XXIII, r. 3. 

.Aftera matter is réferred to arbitiation, the Court 
has no jurisdiction left to deal with the matter except 
in’ accordance with the provisions of Sch. II, 
Civil Procedure Code. The grounds on- which an 
award can be. set aside are set forth in para. 15 
(1) of Sch. II, Civil Procedure Code. The’ words 
of para. 15 (1),are imperative and take away the 
jurisdiction of. the Court to set aside. an award 
on any. ground other than those specified in the 
said clause. Therefore.an order of the Judge setting 
aside the award without coming to a finding whe- 
ther or not eny of the grounds specified in this clause 
existed but merely on the ground that one of the 
parties applied to have the award set asideand the 
other did not object to it and taking cognizancé of the 
suit offends. both against paras, 15 (1) and 3(2) of 
Seh.. II, Civil Procedure Code. l 

Order XXIII, r. 3, contemplates an agreement or 
compromise entered into by the parties out of Court 
which the parties ask the Court to give effect to and 
does not apply to a case in which a party prays for an 
award being setaside andthe other party does not 
object to that prayer. To hold otherwise would be 
tantamount to holding that parties can by consent 
confer upon a Court jurisdiction which ıt does not 
possess. BacucHa LALL v. Munnu Lanne Oudh 172 
= para. 18—Stay of suit under Séh. 

II, para. 18— Revival — Stay must bé vacatéd— 
Court hearing suit on merits without vacating. stay 


-a 





— we 
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order by separate order— Stay must be deemed to 
have Gren vacated by implication., l 
-Where under Sch. IT, para’ 18, Civil Procedure 


Code, the Court has stayeda suit, before it is re- 
vived, tbe stay should be removed and ther decide 
the suit on its merits. Where, howevér, rio separate 
order vacating the original ‘order of stay is written 
and the Court proceeds to hear the. suit, the order 
of stay must be deemed to have'been ` vacated ‘by 


implication, Kissincsanp Meraaram v. RAMOJAND 
CEANDIRAM ` is C * Sind 625 
—-——-8ch, IIl. Seg Civil Procedure Code, 1108 

s. 51 903 
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Commission. Sze Practice 649 
Companies Act (VIfof 1913),s. 152—Share- 
holder, if has right to refer, against company. 
Section 152 of the Companies Act, empowdts a 
company to refer to arbitration an existing difference 
between itself and any other company or person. 
But a share-holder pfa company has no such right 
against the company. Mapura Minus Co., LTD v. 
N. M S. KRISHNA ÅYYAR ci Mad 690 
———~$. 153—Suit by depositor against Bank 
for money due—Compromise decree providing 
instalment ‘payment —Scheme sanctioned in 
respect of Bank after decree — Notice of meeting 
not given to depositor — Payment of two instalments 
by Bank in contravention of scheme—Subsequent 
default — Execution — Maintainability — Decree- 
holder, if ‘depositor’ withins 1°3. ee 
The appellant kept a sum of money in fixed 
deposit witha Bank. By a notice of withdrawal 
the deposit became repayable andthe Bank having 
failed to pay he filed a suit for. recovery of the 
deposit. Inthe meantime the Bank applied under 
s. 153, Companies Act, and the, Court.. sanctioned 


` a scheme which provided that the depositors shell 


not be entitled to demand payment of their deposit 
money or interest at once and shall be paid only in 
terms of the scheme, The scheme was sanctioned 
after a consent decree was passed ordering instal- 
ments to be paid by the Bank to the depositor. 
There was no proof of notice of the meeting on the 
depositor. Two instalments were paid by the Bank 
in contravention of the scheme but defaulted 
afterwards. The appellant applied for execution of 
the decree: aT 
Held, that after the scheme was sanctioned by 
the Court, the Bank paid two instalments In accor- 
dance with the terms of the consent decree and in 
contravention of the scheme. These facts clearly 
indicate that the.Bank all along knew that the 
scheme was. not. intended to be binding on the 
appellant and in fact did not bind the appellant. 
The word “depositors in the scheme which was 
agréed üpon in this case and which was ultimately 
sanctioned by the Court could not and in fact did not 


include thedppellant. Supsanya Kumar Rauovt v. 
Farrpeor Loan Orriog, LTD. Cal. 492 
————- ss. 163, 213 — Scheme by company 


transferring its undertaking to new company 
formed by amalgamation of several compantes and 
for re-organization of rights and distribution of 
assets among diferent classes of share-holders— 
Scheme involving winding up and acts which would 
be ultra vires of company—Court, if can sangtion 
scheme— Provisions for dissentients. ae 
Tlié plain language of s 153 of Companies Act, 
clearly shows thatthe machinery provided by ‘the 
section is available where thére is and where there 
ig nota winding up in progres, and the section 
would applyto a going concern as wellas in a 
winding up. Section 21‘,on the other hand, is ap- 
plicable only in view of a winding up or in, the 
course of a’ winding up. , “nat 
Saction 153 has to be given a wide interpretation, 
The Court can sanctiona scheme whereby a company 
transfers its undertaking to a new concern, formed 
by ‘amalgamation of several Companies carrying on 
similar businéss and for re-organization, of the rights 
of and distribution of assets among the different 
classes of ‘share-holders, in the event of the company 
being wound up after the amalgamation, The Oourt 
can under'this section sanction 4, schéme, even 
though it involves‘ acts which, ‘apart from such pro- 
visions, would be ultra vires the company ; but-this 
rule is subject to the limitation that if the Companies 
Act contains express provision enabling the doing 
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of any act in a paiticular way, the provisions of the 
enabling section, and not those of s. 153 must be 
foliowed. 

Where the scheme is fair and reasonable, put for- 
ward bona fide, and accepted by avery large majo- 
rity of all classes of share-holders who have been 
acting honestly and bona fide on sufficient and 
detailed information and with plenty of time to 
consider what they are about, the Gourt can sanc- 
tion it. The test of a reasonable compromise or 
scheme is whether it is regarded by reasonable 
people conversant with the subject as beneficial to 
those on both sides who are making it, 

Before sanctioning scheme the Gourt should ask the 
company to make some provision for the dissenti- 
ents, But the Court does not necessarily make any 
provision in favour of the dissentients, if the Court is 
satisfied that the scheme is reasonable and fairand in 
the ‘interest ofthe general body of share-holders. 
In ny case, under the modern practice, sucha pro- 
vision 1s nota sine qua non to sanctioning the 
scheme if itis reasonab'e and fair. The question 
to, be seen, therefore, is whether there is any spe- 
cial case made out in the circumstances that the 
Court. should exercise its discretion in favour of 
the dissentients, In re Katni CEMENT & INDUSTRIAL 





Co; Lip. Bom. 769 
- 8. 213. See Companies Act, 1913, a. aa 

ieee 69 

— -—~§, 237,278. Penal Code, 1860 994 


8. 2+1—Scope - Order of inspection —-Court’s 
discretion Discretion exercised in favour of 
creditor or contributory—Likelitood ` that~ in- 
formation thus obtained may be used in inierest of 
directors ‘yet to be‘examined—Whether ground for 
interfering with discretion. i x i 
Section. 241, Companies Act, places matter of or- 

dering inspection of documents entirely in the dis- 
erétion of the Court and if this discretion has once 
been exercised in favour ofa contributory - or cre- 
ditor, it cdnnot be interfered with on the ground 
that be may use the information ‘thus got on in- 
spection, ia- the interest of Directors yet to be 
examined. ‘This circumstance would'not be ‘a bar 
to fhe exercise of the right by persons authorized 
under the law to inspect the documents and other 
records which the law peimits, PEoPLE3 BANK or 


NoT ben Inpra, Lip, In the matter:of Uma 
SJANKAR O ys Lahk. 549 
Company. See O:iminal Procedure Cule, 1898, 

s, 145 © 604 


—*..—- Directors ~Remuneration, if can be given. 
It is‘a general principle that the Directors 
of a, uòmpıny cannot claim any remuneration 
unless the articles expressly provide -for it und 
if the. ‘articles’ provide for payment of any 
remunerition ‘the Director eai gue forit. This 
principle has been held to be applicable to persons 
who ‘fake office as diréctors; whether members or 
non-members.’ R. Ganzesa AYYAR v. Laks:mi Uo- 
OPERATIVE BUILDING Sooizty . Mad. 518 
H Directors = Remuneration — Services’ of 
Director to be gratuitous“ under by-law—Director 
acting as Secretary entitled to share profits under 
another by-law- Held, Company ‘could not withhold 
payment of honorariwm-~-Interpretation of by-law. 
.cy-law No. 28, of a certain co-operative building 
society provided ‘that the~ services of the members 
ofthe Board ‘of Dirédtors “would ‘be gratuitous. 
Under ‘by-law No, 29’ the ultimate authority in all 
matters relating’to the _ administration’ of toe 
society was thé géneral* body of the-mémbers who 
were to meet from time to time and among other 
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matters which may be dealt with bythe general 
body was the amendment or 1epeal of any existing 
by-law orthe enactment of a new by-law. By-law 
No. 60 provided for the distribution of profits. Accord- 
ing to by-law No. 60 (2) one-fourth was tò be paid as 
honorarium to the Secretary and Trasurer not 
exceeding Rs.'150.' Ina suit by one of the Direc- 
tors for remuneration for services rendered by 
him as the Secretary, it was contended that the 
payment of honorarium was gratuitous: and the 
general body could withhold such payment under 
by-law No. 29: 

Held, that by-law No. 28 did not prevent the 
Director holding the office of the Secretary from 
sharing benefits conferred by by-law No. 60. The pay- 
meént iscalled “honorarium” in by-law No. 60, cl. 9 
on account of the character of the services rendered, 
It was not dependent upon the vote of the general 
body but under by-law No. 60 (2). It wasno doubt 
open tothe general body to alter the by-law: but 
until the by-law No. €0 was altered, it was not open to 
the general body to vary that by-law and to withhold 
payment of one-fourth of the annual profits. Thus 
the Secretary ‘prima facie was entitled to claim 
payment of the profits in accordance with by-law 
No. 60 (2) ; 

Held, further, that by-law No. 60 contemplated the 
payment of an annual lump sùm contingent on a 
person serving as Secretary for the entire period 
and he was not entitled to claim any portion of the 
profits for the broken period of the year he served. 
R. GANESA AYYAR v. LAKSMI CO-OPERATIVE BUILDING 
SOCIETY ' : Mad: 518 
—- Winding ‘up — Preferential ' creditor— 

Petitioner furnishing security for appointment in 

Bank—Agreement that Bank should hold security 

deposit as trustee—Use of money known to‘ petttioner 

—Hiductary relationship, tf changed—~T rusts. 

The petitioner was appointed as cashier of a Bank 
and furnished security in cash. The amount was to 
carry interest and it was agreed that the money 
should be held by the Bank distinct and separate 
from other deposits and that the position of the 
Bank im respect of the security’ was to bethat of 
trustee and not that of debtor and creditor. Ia the 
liqnidation of the Bank he claimed to bs treated as 
a preferential creditor: - = °° 

Heid, that the fact that the Bank did‘uss the secu- 
rity deposit in its business and that this was known 
to the cashier who had a general chirge of the books, 
did not alter in any way the terms upon which the 
contract between the petitioner and the Bank wag 
made, namely that the Bank would hold the security 
deposit as trustees for the petitioner, and that a 
fiduciary relationship was create] between the ‘peti- 
tioner and the Bank in respect‘of: the’ security de- 
posit’ ‘In the matter of BENGAL Zeminpaay & BANKING 
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———Damages— Anticipatory breach —Remedy of 
injured party——Damages, date from which to be 
assessed’ `> ° hg: te. i : 
There igno doubt that when a party to a‘con- 

tract’ commits an anticipatory breach, the injured 

party has an option of rescinding it or of electing 
to treat it ‘as continuing anl then saing oa due 
date for such damages as’then accrue. There ig 
equally no doubt that an election once made cannot 
be avoided: There can bə' no claim for damages. 
with respect toa contract which is still in being, 
arid it is clear the eolttract cannot’ bos determined 
by one side alone except by performance, It follows 
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that unless and until the other side chooses to 
rescind, the contract remains alive for all purposes, 
and this isthe only fair and just rule. It is diff- 
cult to see why the wrong-doer should be entitled 
to take advantage of his own wrong. Oonsequently 
damages for the breach are to be assessed not from 
the date of the breach but from the date on which 
the other side elects to rescind, IMAMALI v. PRIYAWATI 
Devy Nag. 553 
Documentary and oral—Distinction pointed 
out—O fer and acceptance in writing but terms oral 
~ Such contract held oral. 

The ofer may be oral and the acceptance may be 
oral, and yetthe terms may be embodied in a 
document. In such acase the contract is in writ- 
ing,]and not oral, in spite of the oral offer and 
acceptance. A person may,for instance, hand over 
an unsigned paper which contains the terms of his 
offer and the acceptance may be entirely oral, and 
yet the contract is a written one. Equally the offer 
apd acceptance may be in writing and yet the 
terms may be oral,and then the contract is oral 
one, nota written one, for itisthe terms of the 
contract which must beembodiel in a written in- 
strument before the contract can be considered a 
written one, and not merely the offer and the 
acceptance; of course the contract may actually be 
contained in several documents which when read 
together. constitute the entire contract and they 
are then regarded as one instrument in the eye of 
the law,even as they form but one contract. IMAMALI 
p. PRIYAWATI Devi Nag 553 

Hire-purchase—Held, on construction that 
contract fell within Lee v. Butler rule. 

Defendant bound himself to pay to the plaintiff 
Rs. 1,320 for the car by twelve monthly instalments, 
and there was no term inthe contract enabling him 
to return the car atany time and thereby relieve 
himself from any further obligation for the remain- 
ing instalments. Under the contract he was bound 
to pay the entire price: 

Held, that the contract clearly fell .within the rule 
laid down in Lee v Butler, (1893) 2 Q. B. 318 and not 
within the rule in Helbey v Matthews, (1895) A, ©. 471, 

Held, also, that on failure of the defendant to pay, 
the plaintiff was, therefore, not entitled to seize and 
sell the car, and that the defendant was entitled to the 
price so realised. Mosamep ISMAIL v. PRovVINOIAL 
AUTOMOBILE Co, Nag. 781 
Time essence, Ser Execution 668 
-Transaction entered into with object of 

stifling criminal prosecution—Object achieved— 

Parties not in fiduciary relationship—Both parties 

in pari delicto—One of the parties, if can repudiate 

the transaction. 

Where a transaction entered inte by parties is 
illegal inasmuch asthe object of the parties was to 
stifle. the criminal prosecution and both the parties 








- are in part delicto and theillegal purpose has been 


fully completed and there is not the existence of 
any fiduciary relationship between the parties, 
there being no question of undue influence, one 
of the parties cannot repudiate the transaction. 
The locus penitentie allowed to a party in sucha 
case can be availed of only solong as the contract 
remains executory and the illegal purpose has not 
been carried out. ABDUL MAJID K-an v. Beni Din 

Oudh 605 
— Void contract- Contract void ab initio, 
nature of. 





To say that the contract is void from its inception , 


is a contradiction in terms.. A contract void in its 
inception isno contractat all; it has not passed from 
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the stage of an agreement to the stage of a contract 
but comes within the broad and general principle 
that a contract void from its inception is no contract 
at all but an agreement not enforceable at law ands 
therefore, void. Sap USING lateusina v. FHAMANDAS 
VALIRAM Sind 1005 
Contract Act (IX of 1872),s. 2 (J). Sse Contract 

Act 1872, s. 134 29 
-—S. 16 (3)— Rule in, 

proof, when applies. 

The application of the principle enunciated in 
s. 18 (3), Contract Act, presupposes that one of the 
persons is in & position to dominate the will of another 
and where such is not the case, the rule regarding 
burden of proof enacted in this sub-section cannot 
apply. ABDUL Masın Kuan v. Bent Din = Oudh 605 
———-- S. 23. Ser Excise Act, 1914, s. 62 948 
—S, 25 (2). Sse Minor 96 

S, 28—Agreement to refer dispute arising 

between parties out of various contracts to 

arbitration—No prohibition to taking proceedings 
thereafter in Court of law—Agreement, if valid. 

Section 28, Contract Act, applies to agreements 
which wholly or partiaily prohibit the parties from 
having recourse toa Court ol law. Where all that 
the parties agree to, is that any dispute arising be- 
tween them out of various contracts shall be referred 
to arbitration as provided by certain rules and there 
is nothing in that agreement or inthe rules which 
prohibit any of the parties taking proceedings 
thereafter ina Oourt of Justice the agreement is 
valid. Gartnpa LAL GorL v. Ramesuwar Das 

All. 584 

—s, 55. Sex Contract Act, 1872, 3 70 660 
— -~ —§s, 56, 151, 152— Hire-purchase--Covenant 
that hirer to make good loss by fire~~-Validity— 

Stipulation, if can be avoided under s. 56—Liability 

under ss 151, 152—Batlment. 

It is no doubt true that inthe absence ofan ex- 
press covenant either limiting or extending the 
liability of a bailee, he is not liable for loss ocea- 





regarding burden of 








_sioned byan accident which is in no way occasioned 


or contributed to by his negligence. But that does 
not mean that a bailee may not expressly covenant 
to make good such a lossor that in theevent of 
his so agreeing, it is open to him to avoid his con- 
tractual liability, 

Where an hire-purchase agreement contained an 
express covenant thatthe hirer shall be responsible 
to make good the damage done by fire to the sewing 
machine which was the subject-matter of the agree- 
ment, it is open to the hirer to protect himself 
against loss by fire by effecting an insurance Qn 
the chattel bailed to him, and there is no great 
hardship upon him jf heis made to pay compensation 
to the owner inthe event of loss by fire. There is, 
therefore, no scope forargument that a stipulation 


of this nature may be  suscessfully avoided 
under s. 56, Contract Act, the hirer being a 
bailes liable under ss. 151 and 152, Oon- 


tract Act, for the loss occasioned tothe owner of 
the article by fire: by virtue of the special contract 
of liability of the hirer for such kind of loss, 
Firm or Hassananp Rampas & Co. v ABDUL RERMAN 
ARZ MAHOMED Sind 512 
—s. 60— Appropriation —No intimation by 

P can apply payment to lawful 

ts, 

Under s. 60 of the Contract Act, the creditor is 
entitled to apply a payment at his discretion to any 
lawful debt actually due and payable to him from 
the debtor where the debtor has omitted to intimate 
and -there are no other circumstances jndicating to 
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which debt the payment is tobe applied, and the 


Plaintifi may exercise his option at any time. 
Mouamap ISMAIL v. Provincia, AUTOMOBILE Co, 
Nag. 781 
———————§.'65. 
Sez Excise Act, 1914, s. 62 948 
Sen Minor 187 


——— ~S. 65—Scope— Person paying money for 
arranging his marriage—Murriage not completed 
—Suit for recovery of money on ground of money 
had and received. 

Contracts which are void from their inception be- 
cause of an unlawful object come within the scope of 
s. 65, Contract Act. In cases of mariiage brokerage 
contracts a distinction is drawn between marriage 
brokerage contract where the marriage has been 
carried out and marriage brokerage contracts where 
the marriage has not been carried out. 
s0D pays & certain sum of money to another in consi- 
deration for his arranzing marriage, but the marriage 
is not completed, the person can institute a suit for 
money on ground of money had and received. 
SADHUSING FATEASING V. JHAMANDAS VALIRAM 

Sind 1005 

-~—-—-— 8, 69—Mortgagees paying off decrees for 
arrears of land revenue on land obtained by 
landlord—Sutt by mortgagees against mortgagors to 
recover amount~S. 69, if applies. 

The defendants T inherited certain malik makbuza 
fields from their mother who had mortgaged them to 
the plaintiffs. In a civil suit brought in 1932, the 
landlord of the village, obtuined a decree against T 
the defendants for arrears of land revenue for the 
years 1929-30, 1930-31 and 1931-32, and in a second 

suit in 1925, the landlord obtained a second decree 
against them for the arrears of land revenue for 

1932-33, 1933-33, and for the first kist of 1934-35, 


The plaintiffs had foreclosed on their mortgage and’ 


obtained possession from the beginning of 1934-35, 
and were, therefore, impleaded as defendants in the 
second suit. The mortgagees paid off those two 
decrees and sued to recover these accountsfrom tne 
defendants : ; 

Held, that both payments were covered by s, 69, 
Contract Act, for in each case the mortgagees who 
were interested inthe payment of the money and 
the psrsons whom they had foreclosed were bound 
by law to pay it. In the second case of 1935, the 
mortgagees who were there impleaded as defendants 
could not have saved the property from liability by 
pleading that they, were not personally liable for 
arrears of land revenue before they obtained posses- 
sion. During the years 1929-30 to 1933-34, inclu- 
sive, the defendants T were in possession and were 
therefore, primarily liable to pay the land revenue. 
In order to save the property from sale the plaintiffs 
paid’ up those dues and they were entitled to be 
recouped under s. 69. BALWANTRAO v. TULSA 

Nag. 740 





S$. 70— Basis of compensation. 

The basis of the compensation under 8. 70 would be 
in proportion to the benefit enjoyed by the Munici- 
pality and appropriate compensation is to be award- 
ed mainly from that aspect, PALLONJEE EDUWBRE & 
Sons v, LONAVALA CITY MUNICIPALITY Bom. 660 
——— $, 70—85. 70, if repealed or altered by ss. 

48 and 49, Bombay Municipal Boroughs Act 

(XVIII of 1925)—Applicability of 3. 70, if 

excluded where contract 1s not enforceable for not 

complying with ss.48 and 49, Bombay Municipal 

Boroughs Act. 

The Local Legislature is competent by s. 48, Bombay 
Municipal Boroughs Act to alter oramends. 70, 


GENERAL INDEX 


Where a per- 


xxži 


Contract Act—contd. 


Contract Act. But they do not do so directly nor o 
by necessary implication for the two sections, s. 49, 
Bombay Municipal Boroughs Act, and s, 70, Contract 
Act, arenot in pari materia. The former section 
lays down the requirements of a valid contract: the 
latter deals with the situation which arises when 
one oe thoss requirements has nob been ful- 
filled. 

The applicability of s. 70, Oontract Act, cannot 
therefore be excluded by the fact that there is no 
enforceable contract (orto use the language of the 
Municipal Boroughs Act that there is not any con- 
tract binding on the Municipality), by reason of the 
requirements of ss. 48 and 49, Bombay Municipal 
Boroughs Act, not having bsen followed. PALLONJBE 
EpULJEE & Sons v. LONAVALA Orry MUNICIPALITY 
l Bom. 660 
—$. 7O—Scope and applicability of s. i0—~ 

Whether empowers Court to deiermine what 

relationship entitles plaintif to compensation 

The relation under s. 70, Contract Act is created by 
the fact that one}person lawfully does something for an- 
other or delivers anything to him and by the fact that 
the other person enjoys the benefit thereof: and when 
this relation arises, the liability to make compensation 
or to restore the thing delivered arises asa statutory 
liability not arising out of contract The very pur- 
pose of the section is to lay dowa in what circum- 
stances such a relation must be taken to exist, viz, 
in what circumstances the plaintiff may claim that 





his act has directly created or reasonably justified the 


inference that heis entitled to compensation. What 
the section does is to direct the Court to consider the 
plaintiff to be entitled to compensation where the 
relation laid down in the section has arisen. The 
section does not empower the Ovurt under guise of 
interpreting the harmless, necessary word “lawfully” 


. (which occurs in the course of one of three considera- 


tions laid down in the section) to determine accord- 
ing to the Court's own notices of justice what rela- 
tions must entitle the plaintiff to compensation, and 
then say that if those relations do not exist, s. 70 


‘does notcome into operation; the section does not 


empower the Court to hold that no act shallbe 

deemed to be lawful unless compensation is (accord-~ 

ingtothe Court’s own notions) -due for doing it. 

PALLONJEE EDJILJEE & Sons ~v. LONAVALA Urry 

MUNICIPALITY Bom. 660 

———— 88.70, 55, 74—Contract between plaintif 
and Muni:ipaitty—Plaintiff undertuking erection 
of building within certain period — Amount 
deposited to be returned to plaintiff if work were 
finished within time—Platntif completing work 
and demanding refund of deposit — Municipality 
contending deposit forferted, work not having been 
completed within tıme—Deposit, if by way of 
penalty-—S. 55, if applies. 

As per terms of a contract, between a Municipality 
and a contractor for erection of certain buildings for 
the Municipality, the contractor deposited a sum of 
ks. 1,000 on condition that the works were to be 
cumpleted within three months, and if the contractor 
failed to do it the deposit was liable to be forfeited. 
On completion of the works and on claiming of the 
deposit, the Municipality wanted tu forfeit the 
deposit on the ground that the works were not com- 
pleted within time : 

Held,that the depcsit ought to be considered on 
the terms on which it was made, as resulting from a 
stipulation by way of penalsy within the terms of 
s. 74, Contract Act. On that stipulation, the Munici- 
pality were not entitled, in accordance with s. 74, to 
enforce the penalty in terms, but to receive from, the 
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plaintifs who had broken the contract, reasonable 
compensation not exceeding the amount ofthe penalty 
stipulated for. _ l 
Held, also, that ifs 55, Contract Act was given effect 
to with reference to this penalty, damages might have 
been claimed by the Municipality in respect of this 
penalty clause, but no such claim having been made, 
the contractor was entitled to the return of the deposit. 
' Held, furiher, that s 55, Contract Act, had an in- 
direct bearing on the question of the deposit under the 
‘contract. The deposit was not only in pursuance of a 
gtipulaion by way of penalty, but it was in respect of 
a penalty arising out ofa failure to fulfil a term of 
the contract which fell under s. 55—a promise to do 
something within a stated time. PALLONJEB EDULJEE 
& Sons z. Lonavata City Municrpauity Bom. 660 
L. S. 72—Money paid under order of Court— 
Order not set aside —Subsequent discovery that 
money is not due—Money, if can be recovered back. 
Where in accordance with the Court's orJér, the 
Official Assignee deposits the dividend duetoa 
creditor with the Court and subsequently it is dis- 
covered that that party was not entitled tothe divi- 
dend, the order of payment having been passed by a 
‘Court of competent jurisdiction and not having been 
set aside, is.fina)] and the monéy so paid by the Official 
Assignee cannot be recovered back, even by a separate 
‘suit, inasmuch as where money has been pa id by a 
plaintiff to a defendant udder the compulsion of legal 
‘process, which isafterwards discovered not t> have 
been’ due, the plaintiff cannot recover it back in an 
action for money had und received. OFFIOIAL 
Assienzs v. 8. P. DavaBsoy Rang. 401 
z8. 72—S. 12, if applies where money ts 
” paid under order of Court of competent jurisdic- 


* 


tOn. ,, : 

‘Section 72, Contract Act, does not apply to a case 
where a person has been required by an order of a 
Oourt of competent jurisdiction to pay the money and 
the validity of the order has been challenged., More- 
‘over, the section relates to questions of fact and not 
to questions of law. OrriciaL ASSIGNEE v §. P. 
‘DayAst. o¥ Rang. 401 
$. 74. Sez Contract Act, 1872, s. 70 660 
$.128—Surety guaranteeing payment and 


igi ‘o- on fartlure— 
promising to execute new pro-note on T a 


Failure to execute new pro-note—Liabtlity 
‘surety. a i 
Where on failure of the executants of a promissory 

note to pay money a surety guarantees the payment 

‘by the executants on a particular date and on 

failure promises to execute a promissory note, his 

liability is co-extensiveé with the principal debtors 
and when he fails to execute the new promissory 

note his liability is to pay up the old one. O. T. A. 

O. T. Firm v. MAUNG AYE ' Rang. 527 

a = $5,134,139, 2 (j)—Creditor choosing to have 

` recourse to surety—Liabiltty of principal debtor to 
surety— Creditor, withdrawing suit against principal 
‘debtor without ‘permission of Court—Surety, if 
discharged—Test in such, cases—Interpretation of 
Statutes—Duty of Indian Courts to give effect to 
stdtute— Ambiguity or silence in Act—Principles 

‘of English Law, if can be applied. 
‘Although a creditor while enforcing his contract may 


elect to thar 
principal debtor he must not, in so doing, release 
the latter in sucha way asto render the contract 
unenforceable against him and, therefore, void. If 
he doés this, the surety can have no recourse to 
the principal debtor for payment and both by virtue 
of s. 134 ands. 139, Contract, Act, the surety is dis- 
steed ar mee 


che oad 








a 
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have recourse to the surety rather than to the - 


{937 
Contract Act— coneld. 


If the creditor chooses first to have recourse to the 
surety, the principal debtor remains liable to the 
latter, but jf the creditor extinguishes his remédy 
against the principal creditor by withdrawing®a 
suit against him without the permission of the 
Court, then his act discharges both the priacipal 
debtor and, by virtue ofss. 1381 and 139, the surety 
in addition. The test is not whether the creditor 
has for the time being confined his attention tothe 
surety rather than tothe principal debtor, but whe- 
ther he has irrevocably abandoned his rights against 
the principal debtor by releasing or-discharging him 
from the contract or has impaired the remedy of 
the surety against the principal debtor. ` i 

It is the duty of the Court to give effect tothe plain 
meaning of s. 2 {7}, Contract Act, without reference to 
the English Law of contracts. In deciding cases relat- 
ing to contracts in this country, the Court is’ gov- 
erned by the provisions of the Contract Act, and it 
is not entitled to go outside the four corners of that 
Act, unless ths Act is silent on some particular 
point or the wording is not clear. If the Act is 


‘Silent or there is ambiguity, it may be necessary to 


apply English principles, but not otherwise. 
U a Yi» -MA ANT SING: ~ - ` Rang. 291 
—s$$. 151,152. Sze Contract Ac., 1872, 8. ae 





Co-operative Societies Act (Il of 1912), ss. 8 
(3), 43 (5)—Bye-law.No. 37 framed by Model Town 
Society and r. 18 framed by Local Government 
under s. 8 (3)—Conflict between two,as to procedure 
‘to be followed by Registrar subsequent to reference 
of dispute between member and society to him— 
Registrar, whether bound to follow bye-law of the 
society. - ' 
Heid, that there is a conflict between bye-law No. 

37, framed by the Model Town Sosiety, under s, 8 (3), 

Co-operative Societies Act, and r. la framed. by 


- Local Government under powers conferred upon it 


by s.43(5) ofthe Act. The conflict is as to the 
persons to whom reference hasto bemade by -the 
Registrar, but there isno conflict between the two 
that the initial procedure by the parties in a dispute 
‘isto refer the matter to Registrar. -The difference 
between the bye-law and the rule is that whereas the 
bye-law merely provides forthe reference ofa dis- 
pute by the Kegistrar- to three arbitrators, the rule 
empowers the Registrar to decide the matter Hirn- 
self or torefer it to one .arbitrator or - to three 
arbitrators. n 

Ordinarily a rule, which is as effective as a 
ssction of the Act, must be followed in preference toa 
bye-law if there 1s a conflict between the two. -Where 
therefore, a dispute is referred to the -Registrar urfder 
bye-law No. 37, of the Society and the Registrar of 
Co-operative Societies, instead of following the proce- 
dure laid down in the bye-law, follows_ the one laid 
down in r. 18, by referring the matter te -one 
arbitrator, he cannot .be said to be acting. illegally 
JINDA Ram v MopeL Town Socrety, Ltp:- Lah 395 
copyright—Canadian Copyright Act, (1921), s. 42 

— Pictures printed before January 1, -1924, and 

copyright enjoyed in respect of them before 1924, in 

England—No copyright obtained before 1924, in 

Canada—Copyright, if can be claimed in Canada 


after 1921 — Imperial (Eng) Copyright Act, 
(i911), s. 25 (2)—Certificate by Secretary of State 


—Hffect— Whether extends Imperial Act to 
Dominion where vt is not in force. 
Section 42 of the Canadian Copyright ‘Act, is 
obviously a transitional enactment designed to pre- 
vent the loss of 1ights existing before.January 1, 1924. 


It achieves this by conferring on those who enjoyed 


l 


Wot. 1713 
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pre-existing rights the substituted rights defined by 
the new Act. The pre-existing copyright enjoyed 
mus, have been copyright in Canada, forthe statute 
in substituting “copyright as defined by this Act” 
for the pre-existing copyright is plainly conferring a 
new Canadian copyright in place of a previous 
Canadian copyright. Consequently a publisher resid- 
ing in England and claiming Copyright after 192: in 
Canada in respect of certain pictures printed before 
January 1, 1924, in respect of which he enjoyed copy- 


right in England before but not caring to get one- 


in Canada, cannot gat any relief. 
The certificate of the Secretary of State under s. 25 


(2), Imperial (English) Copyright Act, cannot extend. 


the Imperial Act to Canada. His certificate has merely 
the effect of bringing into operation the provision 
that Canada should for’ the purposes of the rights 
conferred by the Impərial Act (but for those purposes 
only) be treated as if it were a Dominion to which the 
Act-extended. The Imperial Act conferred no rights 
in Canada and it was only for the purpos3s of the 
rights conferred by it that Canada was to be treated 
asifthe Act extended to it. This can only mean 
that although under s. i a Oanadian author writing 
in Canada woildnot, when the Imperial Act was 
passed, have any copyright under the Imperial Act 
the effect of the certificate would be that such an 
author would become a person entitled to “the rights 
conferred by the Imperial Act. That is to say, 
Canadian authors are to havethesame rights under 
the Imperial Act, within the area to which that Act 
extends, as they would have if the Act extended to 
Canada, but they have no rights in Canada under the 


Imperial Act. Vivian MANSELL v. Tue STAR PRINTING- 


& PusiisHixa Company oF Toronto, Lro. PG 406 
Gorporation. Seg Appeal §91 
Co-sharer, Segs Pre-emption 367 





Adverse possession — No hostile overt act 
before suit—Decree rejecting claim but directing 
other co-sharers could claim partition on payment 


of expenses incurred by plaintiff—No time limit 


fixed for payment—Held, possession was not 

adverse. 

In the plaint toa previous suit the plaintiff's 
father had asserted that he had become exclusive 
owner by reason of the prior relinquishment by de- 
fendarnts of the rights in his favour and his having 
filed up the pond at his own expense, but the 
alleged relinquishment was held to be unproved and 
it was ruled judicially that the fact that the plaint- 
iff alone had spent money on filling the pond did 
not legally confer any exclusive title on him; it 
merély entitled him to contribution from the co- 
sharers. It was accordingly declared that his pos- 
session was that ofa co-sharer, and that the other 
co-sharers could claim partition on payment of the 
proportionate share of the amount which was found 
to have been spent by him in filling up the pond, 
In the decree no time limit was fixed for payment 
of money and there was no hostile overt act openly 
denying the title of the other co-sharers before the 
decree : E : i 
. Heid, his exclusive possession was not adverse and 
that his exclusive title was not established, Narinpar 
Nata 0; Jar Nata Lah. 787 


Adverse possession — Possession, need not be 
shown to have been brought to knowledge of true 
owner —There should be no attempt at concealment 
— Real owner ought, with exercise of due deligence. 

: be aware of adverse possession—Moritgage of entire 
‘property by co-sharer—Mortgagee not in possession 

; = 'ransferee of mortgagee taking possession 


l ri l1—G, L—Y 
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- subsequently —Time, against other co-sharer, when 

TURS, 

A co-sharer may mortgagehis owa share and if he 
is in possession of the property may puta tenant or 
even his mortgagee in possession. These acts need 
not necessarily suggest to the other co-sharer that he 
is being ousted from his share. In order that time 
should run against a éo-sharer, the acts of the other 
co-sharer whois claiming the whole property must be 
open and of such a kind that the ousted co-shurer if 
he was vigilant would be bound toknow that his 
co-sharer was proceeding to oust him from his share 
of the property: Í 

‘Held, that the time against the co-sharer did not 
run from the date of the usufructuary mortgage of 
the entire property by the other co-sharer, sires the 
possession of the mortgaging co-sharer could not be 
said to beso open that the other co-sharer could have 
discovered it with exercise of due vigilance; but 
that the time ran when the transferee from the mort- 
gagee, went into possession. Kisyun Prasap v. 
SHUBRATAN All. 910 
—Alienation—One co-sharer alienating plot 

of land inmahal to stranger—Stranger, if becomes 

co-sharer — Whether gets good title —He must 
acquire title by adverse possession. 

Partition -ofa mahal can only take placa by con- 
gant ofall the co-sharers or through Ovurt at the 
ingtance of one or more of them. Jt cannot be begu. 
by some of the ¢o-shirers alienating part of uns 
joint property without the consent of the others. 
And where such analienation is made by one of the 
e)-sharers, the stranger-alienee does become & co- 
sharer and he can only get valid title to the plot by 
adverse possession, WAJID ALi v. Mo.uamMMan 
Nazir-up-Din HUSAIN Oudh 89 
Lambardar —Collectton below 75 per cent.— 

Prima facie case of negligence~—His allowance for 

collection. 

Where the collections by lambardir are below 73 
pər cent, there is a prima facre.case of negligence, 
and.it might well be said in such a case that the 
Onus is upon the lambardar to show that he had 
not been negligent. . 

Ten per cent. is a reasonable allowance for collec: 
tion expenses of the lambardar in ordinary cases. 
B .YAM LAL v. SUNDER LAL All. 686 
Costs. 








Sse Civil Procedure Code, 1903, O. I, r.10 570 
Seg Oriminal Proce iure Code, i898, s. 143 604 
Sez Trust 49 


—Legal fee—Defendant confessing judgment 
should be taxed one-fourth of legal fees — Oudh 
Civil Rules, Chap. VII, r. 239, para, 6—Full fees 
charged —Hrror due to accidental slip—Judgment 
and decree, if canbe amended under Civil Pro- 
cedure Code (Act V of 1908), s. 152. 

Where in a suit brought against the applicant as 
well as some Others the applicant admits the plain- 
tifs claim, and the other defendants contest it and 
eventually the suit is decreed against all tho 
defendauts, only one-fourth of the legal fees, should be 
taxed under, Chap. VII, r. 289, para. 6, Oudh Civil 
Rules against the applicant, confessing the judg- 
ment. 

And where by an error arising from an accidental 
slip full Pleader's fees are taxed against the applicant 
in the decree, the judgment as well as the decree 
can be amended unders. 152 of the Code of Civil Pro- 
cedure. Putroo Lan y. BASU Oudh 432 
Court-fee—Assessment—Allegations in plaint must 

be taken to be prima facie correct, 

The fact thatthere is room for some suspicion thay 
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the plaint has been so draited as to avoid in- 
convenient facts and make it appear that it is not 
necessary to pay a higher court-fee than what the 
plaintiff paid in the first instance will not justify the 
departure from the well-established principle that 
for purposes of the calculation of court-fee, the 
Court must take the allegations in the plaint tobe 
prima facie correct. Waris Naout [Bivi v, ALLAPIOHAr 
Mad. 572 
———_~—— Set-off—Equitable set-jf—Claim by defendant 
for damages arising out of same contract on which 
plaintiff bases his claim — Separate court-fee, if 
necessary. : 

Where ina suit the defendant claims an equitable 
set-off by claiming damages arising out of the same 
contract in which the plaintiff bases his claim, 
separate court-fee is notnecessary. FIRM BASHESHARB 
Nath Keanna & Sons v., Messes. Grinptay & Co., 
LTD., LALORE l Lah. 649 
———— Suit for partition dismissed —Court holding 

some property to belong to one M deceased, and hig 

two sons—Plaintiffs appealing — Cross-objections 
by sons of M that property belonged exclusively to 
them and their father had no share in it— Held, 
cross-objection did not require ad valorem court-fee 

—Court Fees Act (VII of 1810), Sch. LI, Art. 17. 

A suit for partition was dismissed in toto on 
various grounds and the plaintifis in that suit 
presented an appeal. In the causeof his jucg- 
ment, the Judge found that certain property belong- 
ed to M deceased and his two sons. These two 
sons filed, what were called, cress objections to the 
. appeal and their case was that the property in ques- 
tion belonged exclusively to them, and that their 
late father had fo share in it: 

Held, thatthe suit of the plain iffs was entirely 
dismissed by the Uourt below, and that there was, 
therefore nothing in that decree against which the 
applicants required to object. What they really 
wanted to do was tosupport the decree on some of 
the grounds that have been decided against them in 
the Court below, and that this wasreally only a 
means of giving notice to the opposite parties of the 
intentions of the applicants, consequently no ad 
valorem court-fees were needed on the cross-objec- 
tions; 

Held, also, that strictly speaking the objections 
raised by the applicants on the point cl ownership of 
the properties, were not cross-objections. 

Bela, further, that strictly speaking the parties need 
not have paid any couit-fee at all, though, probably 
having regard tothe contents of Art, 17 of Sch. Ll of 
the Court Fees Act, a court-fee of Rs. 15 was paid by 
them, KHURShED JANAN BEGaM v, BARDAR ALI Kuan 

Oudh 459 
Suit on money bond—Decree providing for 
instalment payment — Interest allowed on deyault 

—Appeal asking for future interest — Court-fee 

payable—Decree, rf separable im two parts. 

A suit on amoney bond was decreed for Rs. 4,602 
and Rs. 35b costs, making a total of hs. 4,990. This 
sum was made payable in four equal annual in- 
stalments. No future interest was allowed, but the 
decree contained a provision for interest at § annas 
per cent. per month in the event cf a default of any 
kind onthe balance then due. The decree-holder 
appealed asking for future interest and stamped his 
appeal with a court-lee of Rs. 10 only : 

Held, that the decree awarded interest on default 
and hence the amount which the decree-holder could 
recover could not be ascertained at the time of ap- 
pealing. The difference between that amount and 
the ascertainable sum now claimed was not capable 
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of exact computation, and this difference was the 
real subject-matter of the appeal. Consequently, 
in so far as it could not be computed, it was incapable 
of valuation. But so far as the period between the 
date of the decree and the date fixed for payment 
of the first instalment was concerned, the decree- 
holder would not getinterest on it whatever happened 
and he claimed it in theappeal. Therefore, he must 
pay ad valorem court-fees, on that. As regards the 
rest, a stamp of Rs. 10 would suffice. The decree was 
separable into these two parts, and the reliefs 
claimed as against these two portions must be 
regarded as separate and distinct reliefs. RATAN- 
GHAND V. GAINDSINGH Nag. 79 
Gourt Fees Act (VII of 1870, as amended in 

Maaras), s. 7 (ivV-A)—Suit for bare declaration— 

Widow having itfe-interest, plaintiffs having 

vested rematnder—Decree against widow personally 

and husband's property inher hands—Suit for 
declaration that decree is collusive—Court-fee 
payable, 

There is a distinction between an obligation im- 
posed on a party by a decree and an obligation im- 
posed on a party by the personal law by which he is 
governed in pursuance of the decree. In the one case 
he seeks to get rid of the obligation existing under the 
decree; in the other he seeks to have it declared that 
he or his interest in the estate, which is sought to 
be made liable, cannot be rendered liable under the 
decree by virtue of the said personallaw. In the 
latter case he is not bound to sue for cancellation of 
the decree ; in the former cases he is bound to sue for 
cancellation. Even if he sues for a bare declaration, 
it necessarily Involves cancellation and the form of the 
relief he prays for is immaterial, 

The plaintiffs alleged that a widow had only a 
life-interest in the property under ths will of her hus- 
band; they hada vested remainder therein. A decree 
was passed against her personally and against the 
property of her husband in her hands. They sued for 
a declaration thatthe decree was collusive and did 
not affect their interests : 

Held, that the plaintiffs’ reversioners were not bound 
to sue for cancellation of the decree which could not 
affect their interests and hence were not bound to 
value the suit under s. 7 (iv-A), Court Fees Act, 
VepDALA VALLABZACHARYULU V. VEDALA RANGAC. ARYULU 

Mad. 889 

omen §, 7, CL 4 (0), Sch. H, Art. 17, cl. 6—Suzt 
for partition alleging family continued undivided 
though one member separated—Valuation— 

Court-fee payable. 

The plaintiff sued for partition alleging that his 
father, M thefather of the first defendant and N 
another brother of theirs formed members of a 
joint Hindu family; that N was given some pro- 
perty and that the remaining two brothers, M and 
the father of the plaintiff continued as members 
of the joint family without any division in status 
between them; M died and thereafter he and the 
defendants continued as members of an undivided 
family and he has been living with his maternal uncle 
and allowed the ‘ist defendant to be ın possession 
and management of the properties; as the lst de- 
fendant was wasting’ away the property, he 
called upon him to account put the Ist defendant 
declined to render and hence the necessity for the 
suit; 

Held, that tha plaintif had alleged in the plaint 
that the family continued undivided and the 
court-fee will have to be calculated on the allegations 
inthe plaint and hence his claim was to enforce the 
yight.to share in the guit property on the ground that 


© Court Fees Act, are payable. 


a 


“Vol. 171] 


Court Fees Act—contd. 


it was joint family property and before the plaintiff 
could be called upon to pay a court-fee on any basis 
other® than under s.7, cl 4 (b), Court Fees Act, it 
had to be established in this case whether the 
separation of N did not effect a severance of the 
entire joint family as well and the remaining 
brothers continued undivided. If this was found 
against, then the plaintiff should be called upon to 
pay a valuation on the findings of the Court 
because it may be he may be entitled to value 
the plaint under Art. 17, cl. Gof the Court Fees 
Act. But for the present allegations court-fee under 
8.7, cl. 4 (b, was sufficient. Tsaparrr KOTILINGAM v. 
TSAPATTI SATYANARAYANA MURTRI Mad. 940 
——— 8.7 (Iv) (c) Soh H, Art. 17 GH)— 
Consequential relief —Meaning explained—Sutt by 
decree-holder for declaration of his rights to 
pursue attached property — Injunction to restrain 
defendants from objecting to attachment and sale 
—Suit held merely one for declaration—Court-fees 
payable are under Sch. II, Art. 17 Gii). 
Consequential relief means a substantial and im- 
mediate remedy in accordance with the title which 
the Court has been asked to declare, It does not 
mean any relief asked for along with the prayer for a 
declaration. The question whether the plaintiff must 
ask for a consequential relief in a suit for declaration 
depends upon the circumstances of each particular 
case. In deciding what the proper court-fes payable 
should be, the Court must have regard to the sab- 
stance of the thing and not to the mere form in which 
the relief has been prayed for. 


In a suit for a declaration and injunction, the - 


Courts must see whether the injunction is a necessary 
and consequential reJief which the plaintiff must pray 
for and get in this suit ; or whether it is a meaning- 
less surplusage, in order to determine whether court- 
fees under s. / (tv) (c) or under Sch. H, Art. 17 Qiii, 
Where what the plain- 
tiff wants is merely a declaration under O. XXI, r. 63, 
Civil Procedure Oode, of his right to pursuethe at- 
tached property forthe purpose of satisfying his 
decree, and ancillary to that declaration is the relief 
to have it declared that the sale-deed andthe will 
put forward by the defendants are void, then the 
plaintiff merely wants the objections to the attach- 
ment removed by this suit. Where he also asks for 
an injunction restraining the defendantyfrom oppos- 


| ingthe attachment and sale of the said property in 


`- execution of his decree, 


thie additional prayer is a 
mere surplusage. Itis not at all necessary for the 
plaintiff in this suit to ask for such an injunction. 
Ifthe plaintiff getsthe declarations he wants in this 


' suit, he can go to the executing Court and pursue the 


property for the satisfaction ofhis decreson the 
strength of the declaration obtained. The plaintiff 
need not and cannot have an injunction restraining 
the defendants from opposing his attachment; 
because if the defendants can oppose the attachment 
on any grounds other than those removed by the 
declarations in this suit, the defendants will be at 
perfect liberty to do so, KuatmManman TEJANMAL v. 
Harream LOKUMAL Sind 900 
—— $. 7 (IV), cls. (c), (d)—Civil Procedure Code 
(Act V of 1903), O. VII, r. 11, whether controls 
els, (c) and (d) of 8. 7 (iv) of Court Fees Act— 
Absence of rules under s. Y, Suita Valuation Act 
(VII of 1887)—Whether bar to exercise of powers 
conferred by 0. VII, r. 11, Civil Procedure Code 
~-Suit to set aside decree or award with con- 
sequential relief for injunction restraining decree- 
holder from enforcing decree—Fixed fees prescribed 
by Bombay Court Fees Amending Act (III of 1926) 
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Art, 17, cl. (5), whether is the only fee payable—~ 
Injunction, tf can be valued arbitrarily—Court, if 
can revise valuation. 

Clauses (c) and (d) of sub-s. (tv) ofs.7, Court Fees 
Act, must be read with O. VII, r. 11, Civil Procedure 
Oode, and these pgovisions of the Civil Procedure Code, 
control the provisions of the Court fees Act. The 
absenee of rules under s. 9, Suits Valuation Act, is 
no bar tothe exercise of the powers conferred by 
O. YII, r. 11, Civil Procedure Code and the question 
asto whatisa proper valuation depends upon the 
circumstances of each suit and the judicial discretion 
of the Court. There is nothing inthe Bombay Court 
Fees Amendment Act,(Bombay Act III of 1926), which 
affects the application of the general provisions of 
O. VII, r. 11, Civil Procedure Code to suits to set 
aside decree with a prayer for consequential relief, 
Clause 5 of Art. 17 introduced by the Amending Act 
merely provides a fixed fee in asuit to setasidea 
decree, but it does not provide for a fixed fee when 
the suit is to set aside a decree and also for con- 
sequentlial relief. Therefora, in asuit to set aside a 
decresor an award where consequential relief is 
sought by way of an injunction restraining the decree- 
holder from enforcing his decree, the fixed fee 
described by cl. (5) of Art. 17 of the Bombay Court 
Fees Amending Act is not the only fee payable, and 
it is not open to the plaintiff to value the injunction 


- arbitrarily and pay court-fee thereon, and such value 


can be revised by the Court. 

A suit for declaration and an injunction is a 
suit for consequential relief ani in such a suit, it is 
not open to the plaintiff to put any arbitrary value, 
upon ths injunction sought and pay court-fee on 





such value. Lak omaL Degecuanp v. DesecHaND 
ToLARAM Sind 420 FB 
—- ss. 7 (Iv) (f), 11—Sutt for dissolution of 

pirtnership and rendition of accounts —Pre- 


liminary decree for taking accounts —Defendant 
disputing—Valuation of appeal—S.1l, if applies. 
‘Suit’ in part z of s. 7 (ùv) (f), Court Fess Act, is 
wide enough to include both-plaint and memorandum 
of appeal. Oa a preliminary decree for taking ac- 
counts ina suit for dissolution of partnership and 
rendition of accounts, if the defendant appeals dis- 
puting his liability to account for the amount fixed 
by the plaintiff, who alone can reasonably be expect- 
edto know approximately the amount which will 
turn out to be due to him, the defendant must value 
his appeal at the plaintiffs’ valuation in the plaint, 
fur tha purposes of court-fees. He cannot value his 
appeal at any figure he likes ands. 11, Court Fees Act. 
does not apply to sucha case. Frrvze Din v, 
Mo asmap DIN Lah. 837 
S. 7 (v)—Caleulating value under 3.7 (v)— 
Remissions of revenue in any particular year, tf 
can be considered, l l 
% The expression “such revenue is settled "ins, 7 
(v) (b), Uourt Fees Act, undoubtedly refers to the 
revenue fixed at settlement and cannot referto the 
revenue less remissions in any particular year. 
Consequently, in calculating the value under s. 7 
(v), the calculation should be based on the revenue 
asfixed at settlement and remissions of revenue in 
any particular year_are not to be considered. 
MOHAMMAD Isragtm v. Kuan OcAND All. 528 
9.11. Ses Court Fees Act, 1870, s. 7 0a a 








Sch. |, Art. 1. Sze Court Fees Act, 1870, 
Sch. LI, Arts. 17 Citi) and 11 78 
Sch, IL Art. 11. 

See Civil Procedure Code, 1908, ss. 47, 151 212 
Art.11—Civil Procedure Code (Act 
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V of 1908), ss. 144, 47—Art. 11, if applies to order 
under s. 144—Appeal from such order—Fees 
payable, 
An order under s. 144, Civil Procedure Oode, is an 
order having the force of a decree, and Art. 11, 
Sch. TI, Court Fees Act, hasno application where an 
appeal is preferred from such order. In such a case 
fees payable are ad valorem. Tarak Nata Roy v. 
PANOAANAN BANERJEE Cal. 212 
Sch. ll, Art. 17 (HI). See Court Fees Act, 
1870, s. 7 Ga) (ec) 900 


Arts. 17 (H) and 11. Sch. I, Art. 
1—U. P. Encumbered Estates Act (XXY of 1934), 
8. 14, cl. (7)—Order of Special Judge under—Whe- 
ther decree—Appeal—Court-fees payable — Appel- 
lants wanting reduction of amount of interest dec- 
reed by lower Court—Sch. I, Art. 1, applies. 

An order made by a Special Judge under cl.: (7) 
of s. 14 of the U. P. Encumbered Estates Act is a 
decree and Art.11 of Sch. II of the Oourt Fees 
Act does not apply to an appeal from such a decree. 
Article 17 (iii), Sch. II, also does not govern the 
appeal, where the memorandum of appeal shows that 
the appellants want a reduction in the amount of 
interest decreed by the lower Court. It is not a 
case either of declaratory decree where no con- 
sequential relief is prayed to which cl. (iii) of 
Art. 17, Sch. II, could be made applicable or an 
appeal in which it was’ not possible to calculate the 
amount ofthe subject matter of the appeal so as to 
attract the application of cl. (vi) of Art.17. The 
amount of interest disputed by the appellants in the 
appeal is capable of being stated with precision. 
The appeal would be, therefore, clearly governed by 
Art. 1 of Sch. I of the Court Fees Act, and court- 
fee required, would be ad valorem on the amount 
of interest disputed by the appellants in the appeal. 
LAL Parsnats Singu v, Torsar Rau Oudh 78 
nn Art. 17 vi)—Prayer that plaintiffs 

be appointed mutawallie and defendant be ordered 

not to interfere with plaintiffs’ management and 
worship, tf one for possession of property —Whe- 
ther comesunder Art. 17 (vi), Sch. IT. 

An appeal asking that plaintiffs be appointed 
mutawallis anddefendant be ordered not to inter- 
{ere with the plaintiffs’ management and worship 
comes under Art. 17 (vi), Sch. II, Court Fees Act. 

A suit for possession of the office of mutawalli is 
an action of a personal character and isnot “a suit 
for possession of any property’ the prayer that 
the defendant be ordered not to interfere with the 
plaintiffs’ management and worship may be con- 
sidered as a superfluity. In such a case the criterion 
is to see whether by obtaining this relief the 
plaintiffs could obtain possession of the property 
by execution ofthe decree. Gaurr SHANKAR Y Mogan 
LAL i Oudh 468 





ie Art.17 (Vi)—Suit for money against 
joint family consisting of two brothers— Personat 
decree against one only but decree against both in 
respect of their shares in joint family property — 
Appeal, praying for personal decree against other 
—Court-fees of Rs. 10 patd—Sufficiency of. 
Where in asuit for recovery of money against a 

joint Hindu family consisting of two brothers, the 


plaintiff gets a decree against both the brothers with . 
respect to their shares in the joint family property - 


but personal decree against one only, and the plain- 
tiff appeals praying for a personal decree against the 
other also, the reliefsought by him being impossible 
to be valued in money, Art. 17 (vz) of Sch. II, Court 
Fees Act, applies and the court-fees on appeal, of 
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Rs. 10, is, therefore, sufficient. Sosya Ram CHELA RAM 
v, B AINSIRAM-J ANJIRAM Pegh 13 
Criminal Procedures Code ‘Act Vof 1898), 8.35 

Proviso (a) — Scope — Consecutive sentences be- 

yond period of fourteen years, whether prohibit- 

ed—Concurrent sentences not exceeding fourteen, 
years, whether can be pissed. 

Proviso (a) to s. 35, Criminal Procedure Oode, 
aims at the prohibition of the giving of consecu- 
tive sentences in one trial beyond the period of 
fourteen years. Ifthe sentences given in respect of 
two or more convictions in one trial are directed to 
run concurrently instead of consecutively and the, 
period of such concurrent sentences does not exceed 
fourteen years, the proviso is not in any way infring- 
ed. Noa Mya Gat v. EMPEROR Rang. 912 

$8.42, 59, See Penal Code, 1860, ss. 76, 

79 672 





ss. 42, 59— Distinction between s. 42 and 

8. 59 pointed out—Sub-Inspector authorizing private 

person to arrest person not proclaimed offender — 

Arrest of such person by private individual, if 

jus’ tfied. 

A sharp distinction must be drawn between the 
provisions of s. !2 and s. 59, Criminal Procedure Code. 
In s. 59,is included a proclaimed offender, but in order 
that a man may be a proclaimed offender, it is not 
sufficient for a Sub-Inspector to say or write that he is 
a proclaimed offender. It is a matter for the Court as 
laid down in s 87, Criminal Procedure Oode, and the 
foilowing sections Under s.59, Criminal Procedure 
Oode, a private psrson may himself arrest; under s. 42 
Criminal Procedure Code, the must assist a Police 
Officer to arrest but the Police Officer must be present 
before he can demand the private person's aid. It 
was never intended that this section should allow 
the wholesale delegation by the Police of thsir duties. 
Where a Sub-Inspector gives a written authority, 
which in itself contains mis-statements to a zamindar 
t> arresta man, whom he states to bə a proclaimed 
offender but who in fact is not so, and the zamindar 
arrests such person and brings him bound to the 
Police after having injured him, the action is illegal 
and cannot be justified under s. 42 Oriminal Proce- 


dure Code. Emperor v. Hariz Murio Doop 
Sind 672 
— §, 59, 
Sez Criminal Procedure Code, 1898, s. 42 672 
Sze Penal Code, 1860, s. 441 346 


8. 107—Jurisdiction —- Temporary presence 
within jurisdiction when proceedings taken-Suffict- 
ency of —Accused alleged to have come temporarily 
within jurisdiction only tocommtt offence — Dis- 
trict Magistrate and not Sub-Divisional Magistrate 
has jurisdiction. f 
Under s. 107 (2), Criminal Procedure Code, it 

would be quite sufficient ifthe accused were tem- 
porarily present within the jurisdiction at the time 
the proceedings were taken. But sub-s. (2) of s. 107 
is Obviously intended to provide for case: where the 
accused although living outside the jurisdiction is 
alleged to have come temporarily within the juris- 
diction in order to commit offences. In such cases, 
it is the District Magistrate alone who has jurisdic- 
tion and not the Sub-Divisional Magistrate. HRIDAY 
Nata Roy v, EMPEROR Cal. 335 
S. 107 — Person required not to commit 
breach of peace by killing cow in village, bound 
down — Cow killed outside village but within sight 
of non-Muhammadans of village—Action deliberate 
—Bond held should be forfeited. 
The proprietors of the village were mostly Sikhs. 
There were'some Muhammadan inhabitants. There had 
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been a great deal of tension between the Sikhs and Mu- 
hammadans on the question of cow sacrifice on the oc- 
casion of Id-ul-Zuha The leader of the Muhammadans 
in this village, was bound down under s. 107, Crimi- 
nal Procedure Code, by the order of Magistrate, 
First Class. He executed a bond in the sum of 
Rs. 2,000 binding himself not to commit a breach of 
the peace orto do any act that may probably occa- 
sion a breach ofthe peace fora period of ons year. 
The District Magistrate also passed an order under 
the rules framed under s. 43, Punjab Laws Act, 
prohibiting cow sacrifice on the occasion of Id-ul- 
Zuha, Afterthe Id prayers had been recited. the 
leader -who was bound down sacrificed a cow ab a 
distance of about 100 yards from the abadiin the 
area ofan adjoining village in an open place under a 
pipal tree The place where the cow was sacrificed was 
visible from the abadi of the Sikh village and was near 
a public thoroughfare. Within a few hundred yards 
of the place where the cow was sacrified was an approv- 
ed slaughter house. The Muhammadans maintained 
that sacrificing cows at the time of Id-ul-Zuha was 
a religious right of the Muhammeadans and that by 
sacrificing the cow in the area of another village they 
had not done any wrongful act: 

Held, that the Muhammadans by killing a cow at 
such a place and within sight of the non-Muslim, in- 
habitants were doing an act withthe deliberate in- 
tention of wounding the religious feelings of the 
non-Muslim inhabitants of the village In these cir- 
cumstances their leader was certainly doing a 
wrongful act within the purview of s. 298, Penal 
Code, and was thus provoking a breach of the peace 
and, therefore, his security bond under s. 107, 
Criminal Procedure Code, could be forfeited IBRA-IM 
v. EMPEROR Lah, 950 

$8. 118, 120 (13. See Criminal Procedure 

Oode, 1-8, s. 123 1) 61 
— 88.123 (1),120 (1), 118—S. 123 (1), scope 

of—Suspected person in prison when order under 

s. 118 2s passed - Proper order to be pissed — Period 

of security, when ‘0 commence. 

- Bection 123 (D, Criminal Procedure Code, does not 
contemplate, that when a suspected person was in 
prison, When theorder und:rs, 118, Criminal Pro- 
cedure Oode against him is passed, he should be 
released from prison on the expiration of the sentence 
in order that he might find his sureties He can, if it 
is possible for him to do so, furnish security while he 
is in prison undergoing his sentence of imprisonment: 
and hecan, if he cannot furnish security before the 
expiration of his sentence, furnish security on the 
expiration of that sentence or at any time during the 
period for which he is committed to prison, in default, 
and his sureties will be accepted or rejected accord- 
ne te the provisions of s. 122; Criminal Procedure 
ode. 

Consequently, where the suspected person is al- 
ready undergoing imprisonment at the time anorder 
under s. lls has to be passed, the proper order is to 
direct that the period for which the suspect is required 
to give security shall commence from the date of the 
expiration of the sentence of imprisonment heis then 
undergoing. An order detaining: him in prison for 
a certain period on failure to furnish security is not 
sufficient. EMPEROR v. HUSSEIN ALLAHDINO 





Sind 61 
s. 133, Sex Criminal Procedure Code, 1898, 
s. 139-A 279 
—-—~ S. 133. Ses Criminal Procedure Code, 1898, 

s. 142 941 


~-—-— $S. 133, 142—S. 133, whether governs cases 
where imminent breach `of peace is apprehended. ` 
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It is nowhere contemplated by s 133, Oiiminal 
Procedure Oode, that it would govern cases where 
an imminent breach of the peace 18 apprehended. 
The serious injary or the “imminent danger" con- 
templated by s. 142, Criminal Procadure Code, 
refers to the injury or danger emanating from 
those things themselves which ara specified ins. 133 
and consequently s 112is limited in its scope. An 
order under s. 142 can, therefore, be passed only if 
an injury or danger specified in s. 133, was ap- 
prehended and not otherwise. Mrrza MOHAMMAD 
ASHRAF V. EMPEROR Lah 941 

8.137. - See Criminal Procedure Code, 1898, 

s. 139-A 279 
———— 88. 139-A, 133, 137-—-Magistrate taking 

proceedings under s. 139-A, if should be Firs: 

Class Magistrate—Order under s. 133 for obstruct- 

ing public way—Publie right of way denied—Pro- 

ceedings under s 189-A should be taken before pro- 

ceedings under s 137. 

The Magistrate mentioned in s, 139-A, Griminal 
Procedure Oode, must be the Magistrate before whom 
a person is ordered to appear under the last sen- 
tence of s. 133 (1). He need not be a First Olass 
Magistrate. l 

Where a conditional order under s. 133, Oriming] 
Procedure Code is passed against a person for ob- 
structing a public way, and in an enquiry such a 
person denies the public right of way, proceedings 
under s 139-A should ba taken before the proceedings 
unders 137. ATA MOHAMMAD v. ABDUL RAHMAN 


Lah 279 
aa 142. Sse Crimiual Procedure Code, 1892, 

9. , 941 

ss. 142, 133—5S. 142, whether controlled by 

8. 133—“ Serious injury © or “imminent danger `“ 

-- Order under s. 142, when can be passed, ` 

ecticn '42, Criminal Procedure Code, is not an 
independent section, but is controlled in its effects 
by s. 133 Criminal Procedure Code. A reference to 
s 133, Criminal Procedure Code, shows that the 
section is confined to certain matters which are 
specifically mentioned therein and cannot be brought 
into play to govern or control other matters which 
are quite extraneous to it. MouammMap AsaRar v. 
EMPEROR Lah. 941 
—-—— 8. 145— Evidence as to possession not satis- 
factory on either stde—Hividence of title, if can 
be considered: for determining the question of posses- 
sion. 

Where in proceedings under s. 145, Criminal Pro- 
cedure Code, the evidence of possession is not quite 
satisfactory on either side, a Magistrate can consider 
evidence of title to supplement the evidence of pos- 
session JAaGpAMBA Devi V. EMPEROR Oudh 181 

S.145—Party placed in possession by Civil 

Court—Criminal Court must support such party— 
The other party must show that it came into posses- 
ston subsequently by lawful means — Magistrate's 
duty to look into dispute from date of granting 
possession by Civil Court and not only to look into 
events occurring within two months of the date of 
proceeding. 

The Criminal Court is bound to support persons 
placed in possession of property by the Oivil Court 
and whose possession has been wrongfully disturbed. 
The other party must show thatthey subsequently 
came into possession by some lawful means. The 
Magistrate is not only bound to look into events 
occurring within two months of the datewheu the 
proceedings were drawn up bathe should consider 
the whole bistory of the dispute from the date when 
the first party was put in pogsegsion by the Civil 
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Court. His failure to do so vitiates his findings, 
OHANDESHWAR PRASAD NARAIN SINGH v. DWARKA 
Sines . Pat. 593 
s. 145 — Proceedings under—Costs—Discretion 

— Reasons for not awarding costs to successful 

party not given—Suecessful party should be award- 

ed costs —Company, one of the parties—Costs award- 
ed against manager—If could be realised from com- 
pany-—Company. ap 

In a proceedings under s. 145, Criminal Procedure 
Code, the Magistrate has discretion to award costs, 
but where he has given no reason for not exercis- 
ing that discretion in favour of the party who was 
declared to be in actual possession of the land after 
a lengthy trial, it is, therefore, proper that he should 
be given a reasonable amount of costs, 

Where one of the parties to a proceedings under 
s. 145, Criminal Procedure Code, are some managers 
of a certain limited company though the company is 
the real contestant, the costs awarded against them 
should be realised either from the managers or from 
the company itself. Up-ap C.anpra PAL v. SIDESWaR 
Prasan SINGH Pat 604 
$.147 (2)—Magistrate directing person not 

to obstruct drain—Mandatory injunction to remove 

wali, if can be issued—Imaginary right, if can be 

basis of order under s. 147, 

Magistrate acting under s. 147, Criminal Procedure 
Code, and directing a person not to obstruct a certain 
drain cannot add tothe order a mandatory injunc- 
tion directing him to remove the wall which he had 
already constructed. 

Similarly the Magistrate instead of basing his 
order under s. 147, upon the alleged right, cannot 
base it upon some imaginary right. HARADHONE 
MUKERJEE v. BROJENDRA Nat. Rat Cal. 268 

.$8.154,162—Information orally given not 

reduced to writing by Police Officer— Investigation 

commenced—S, 162, tf applies to statements made by 
persons examined by him 

When an information js given orally under s. 154, 
Criminal Procedure Uode, and a Police Officer does not 
reduce it into writing, he is doing what he ought 
not to do and has actedin an irregular way But it 
is going too far to say that while investigating the 
truth or otherwise of the information, he is not carry- 
ingon an investigation within the meaning of 
Chap. XLV of the Code. He obviously is, and if he is, 
s. 162, applies to the statements made by persons exa- 
mined by him. The improper refusalor omission of 
a Police Officer to take down an oralstatement in 
writing really throws no light whatever on the ques- 
tion whether totully different persons concucted a case 
or not. Sa.EDALI Mirap.sA 9 EMPEROR Cai. 269 
88.154, 548—Jirst Lteport — Accused, if 

entitled to copies of tt, 

A first report stands more or lesson the same foot- 
ing 3s a complaint made directly to a Magistrate. It 
is avery valuable document and the accused is en- 
titled to know what was said in that report to connect 
him with the offence, so that he muy be ina position 
to protect his interests by cross-examining the pro- 
secution witnesses with reference to additions and 
alterations in the story which might subsequently be 
made in evicence, FusroumaL KANOHAND v. EMPEROR 

Sind 993 
§.162. See Criminal Procedure Oode, 1898. 

s. 154 : 269 
——-—— S. 162—-Granitng copies—Court must satisfy 

itself that contradictions exist — Court's duty to 

grantthem subject to proviso 2. 

Section 162, Criminal Procedure Oode, does not 
require the Court to satisfy itself before granting a 
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copy to the accused that a certain contradiction exists 
and subject to the provisions of the second Proviso 
regarding any partofthe statement the Court mifst 
grant the copy and itis for the accused's Counsel to 
examine it after it ig granted todiscover whatever con- 
tradictions may exist.. In e, Dastaiz Mad. 962 
s. 164 — Statements under 3. 164—Accused, 
if entitled to copies thereof. 

The statements recorded under s. 164, Criminal 
Procedure Code, are public documents within the 
meaning ofs. 74, Evidence Act. That being so, the 
accused isentitled to copies of these documents, and 
where the Magistrate refuses to grant them to the 
accused, he is in error. BHERUMAL KHANCHAND ‘9, 
EMPEROR Sind 993 
——_-— S$ 167—Magisirate exercising powers under. 

s. 167 (2), first part—Action under second part— 

Power under lst part, if can be revived by Magis- 

trate to whom the accused is sent,” 

Under s. 167 (2) of the Code, a Magistrate may 
authorize the detention of the accused in such cus- 
tody asthe Magistrate thinks fit for a term not 
exceeding fifteen days as awhole. What is to be 
regarded isthe period of detention under s. 167 (2) 
and notthe nature of the custody. If the Magis- 
traie, having ordered the accused to be detained for 
a period of less than fifteen days, thiuks no further 
detention is necessary and sends him to a Magistrate 
having jurisdiction under the second part ofs. 167 
(2) of the Uode, then the Magistrate to whom the 
accused is sent cannot himself exercise the powers 
already exeicised by the Magistrate under the first 
part of s. 167.2), Oriminal Procedure Code,even to 
the extent of ordering a remand tə Police. custody 
for such time aswill b.iog the period of detention 
in Police custody to fifteen days. Once powers con- 
ferred by the first part of s. 167 (2) have been ex2r- 
cised by a Magistrate and he has taken action under 
the sscond part of s. 167 (21, then the powers under 
the tirst part of s. 167 (2), have been exhausted, and 
cannot be revived and continued by the Magistrate 
having jurisdiction to whom the accused is sent 
under the second part of s. 167 (2) of the Code. 
D.iIAMAN HIRANAND y. EMPEROR Sind 737 

S$. 167 (2)—Accused arrested in Bombay and 
sent by Presidency Magistrate to Karachi under 

s. 167 (2)—-Remand by Karachi Magisirute under 

s. 167 (2)—-Legaltty—Bombay City Police Act UV 

of 1902), s. 70. 

Section 70, Bombay Oity Police Act, must be 
read with s. 167 (2), Uriminal Procaduie Code, and 
when a Presidency Magistrate sends an aceused 
arrested in Bombay to a Magistrate in Karachi 
having jurisdiction, there san be no question but 
that he acts under the second part of s. 167 (2), Ori- 
minal Procedure Code, anda subsequent remand, if 
any, granted by the Karachi Magistrate mustbe a 
remand granted not under s.' 167 (2), Criminal Proce- 
dure Oode, but a remand under s. 344, Uriminal 
Procedure Code, and where he grants the remand 
under s. 167 (2), if 1s illegal. Daaman HIRANAND v, 
EMPEROR Sind 737 

$8,167, 344—Accused, if can be in Magis- 

terial custody in case under s, 314 and before a 

Magistrate in Police custody in another case under 

s. 167. 

An accused cannot be in Magisterial and Police 
custody at oneand thesame time, that is to say, 
he cannot be before a Magistrate in Magisterial 
custody in one case under s. 344, Oriminal Procedure 
Oode, and before a Magistrate in Police custody in 
another case under s. 167, Criminal Procedure Uode, 
Daaman HIRANAND v, EMPEROR Sind 737 


— 
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$.181—Money received at L on account of 


pro-note at L-—~Accused belonging to A — Retention 

qf money at A~Complaint under s. 319 read with 

s. 403, Penal Gode (Act XLV of 1860)—Jurisdiction 

of Court at A to entertain. 

K who resided in A had a pro-note executed in his 
favour by I, who resided.at B inthe District of L. 
When K demanded money, I pleaded discharge and 
produced the original pro-note with an endorsement 
on its back in the handwriting of H whowas also 
resident of A. K demandei this money from H but 
he put him off on various excuses and eventually K 
lodged a complaint under s. 379 read with g. 403, 
Penal Code, against H in the Court at A: 

Held, that though the money was received on 
account of the pro-note at L, it was retained at A to 
which place the accused belonged and this retention 
of money which the accused knew did not belong to 
him conferred jurisdiction in the Courts at A. 
Husain Bakas i v, Kuupa Bak. SH Lah, 629 
- $. 182—COriminal breach of trust — Juris- 

diction to try—Accused travelling agent employed 
by firm at B, selling goods outside B and receiving 
money — Failure to pay money at B—Complaint 
for criminal breach of trust — Evidence as to whe- 
ther money was actually misappropriated at B or 
elsewhere, uncertain—Held Court at B could try 
complaint. 

The accused was employed by a firm asa travell- 
ing salesman and canvasser, He was given articles 
(ornaments) and he had sold some in K and returned 
to B, the place of business of his master. The ac- 
cused did not pay the money for the articles sold by 
him and a complaint against him, for criminal breach 
of trust, was lodged in B. The trial Court held that 
the goods were sold and money received was out- 
side B, and that therefore it had no jurisdietion to 
try the suit: 

Held, (i) that it may no doubt be difficult for the 
progec ition to prove that any part ofthe offence of 
criminal breach of trust was in fact committed. in 
Bandit would have been saferto laytbe venue in 
K or one of the places where the proceeds of 
the goods sold were admittedly received. The Court 
there would have jurisdiction having regard tu s. 181 
(2), Oriminal Procedure Code, wherever the actual 
misappropriation took place; 

(iz) that since there was a doubt as to whether the 
criminal breach of trust was committed in K or B 
that would give the B Court jurisdiction. ANTHONY 


akenei 








D'MELLO v. JOSEPH MATHEW PERIERA Bom. 42 
— $.195. See Penal Code, 1860, a. a 
33 


§.195-—~Principles of— Offence alleged to be 
one under s. 193 or s. 199, Penal Code—Court declin- 
ing to prosecute—Private prosecution, if can be 
allowed. 
The principle underlying s. 195, Criminal Proce- 

dure Code, is plainly this. Where an act amounts to 

the offence of contempt of the lawful authority of 
public servants or to an offence against public jus- 
tice, such as giving falee evidence or to an offence 
relating to documents actually used in a Court, pri- 
vate prosecutions are barred absolutely and only the 
Oourt in relation to which the offence was commit- 
ted may initiate proceedings. This salutary rule 
of law isfounded on common sense, The dignity and 
prestige of Courts of law must beupheld by their 
presiding officers,and it would neverdo to leave it 
to parties aggrieved to achieve in one prosecution 
gratification of personal revenge and vindication of 

a Court's honour and prestige. To allow this would 

be. to sacrifice deliberately the dispassionate and 
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impartial calm of tribunals and to allow a Court's 
prestige to bethe sport of personal passions. Where 
the offence allegedto have been -committed is un- 
doubtedly an offence against public justice, punish- 
able under s. 193, Penal Code, and possibly also 
under s.199, Penal Code, and the Court in its dis- 
cretion has declined to prosecute on the ground that 
there was not a strong prima facie case and that 
no prosecution at all is far better than a prosecution 
which is likely to prove abortive, the party aggrieved, 
cannot be allowed to prosecute merely because he 
feels that he has been personally dishonoured. The 
refusal of the Court to prosecute is final, RAMASAWMI 
AYYANGAR v. vies a) MUDALIAR Mad. 943 

$8. (a), 476—Applicadility o 

8- 195 (D(a) - og TARR ee 

Section 195 (1) (a), Criminal Poocedure Code, must 
beread with s. 476, Criminal Procedure Code, and 
B. 195 (1) (a) applies only to cases where an offence 
is committed by a party as such toa proceeding in 
any Court in respect of a document which has been 
produced or given in evidence in such proceedings. 
EMPEROR v. Brsaan Sa at Vipyartal All. 994 
S. 203- Complaint under, dismissal of—~ 
Further enquiry, if can be ordered. 

Further enquiry after discharge is improper unless 
the order of discharge is manifestly perverse or 
foolish, or is based upon a record of evidence which 
is obviously incomplete and this is applicable to 
cases where a complaint has been dismissed under 
s. 203, Criminal Procadure Code. Nazar MUHAMMAD 
v. JUMMA ; Lah. 336 
—— s. 235 —“Sume transaction”, what amounts to 
—Conspiracy and acts done in furtherance of its 

common object—Whether part of same transaction. 

What amounts to the “same transaction” within 
s. 235, Criminal Procedure Code, isa question of fact 
which has to be decided in the circumstances of each 
case. A Conspiracy and acts done in furtherance of 
its common object have no community with separate 
acts which may be committed by a conspirator for 
individual gaiu and consequently cannot form part of 
the same transaction. Emperor v. Bisuan SAHAI 
VIDYARTiI : All. 994 
+ 8. 237. Sez Criminal Procedura Code, 

1898, s. 537 994 
———~ $. 250 --Requirements of—No opinion ex- 

pressed that case was false and frivolous or 

vexutious—No record of reasons—Order that com- 
pensation be paid is bad 

Where there ıs no opinion expressed by the order 
of discharge or acquittal that the case was false and 
either frivolous or vexatious, and there is no record 
of reasons such as is required by sub-s.(2), s. 250, 
Oriminal Procedure Oode, before the order directing 
that compensation be paid by the complainant to the 
accused, the order that compensation be paid is bad 
and should be set aside. CHIDAMBARAM v. OAND ALI 

Rang. 62 
$8. 250, 252—All witnesses produced by 
prosecution under s. 380, Penal Code, examined— 

Issue of commission to examine witness living in 

India refused, on ground that his evidence would 

not be matertal—Accused discharged and compen» 

a awarded—Award of compensation held 

egal. 

When a Magistrate, for sufficient reasons refuses to 
issue & commission, or to Move the District Magis- 
trate for issue of a commission forthe examination 
of a witness ina criminal trial, he cannot be said to 
have refused, or omitted, to take the evidence pros 
duced in support of the prosecution. 

. Where in a trial under s. 380, Penal Code, & 
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Magistrate examines allthe witnesses produced by 
the prosecution, but refuses to issue commission to 
examine a witness living at the time in India, on 
the ground that his evidence is not materiai and 
discharges the accused on theevidence already before 
him and gives him compensation under s- 730 (L), 
Criminal Procedure Oode, the order of discharge is 
legal and there is no legitimate ground of invalidity 
of the order under s. 250 of the Oode of Criminal 
Procedure D,K. Natu o P. K. Nata Rang. 921 


- ——~ $5 306, 307—Judge must think it neces- 
sary to express disagreement otherwise he should 
act under s. 308. 

What s. 307, Oriminal Procedure Code, requires is 
that the Judge must not only disagree, but must 
think it necessary to express ‘disagreement; 
otherwise, 7. e.,ifhe doés not so think, his clear 
duty is toact aslaid down in s. 306, namely to give 
judgment according to the verdict, AFSAR SAIKH 
v. EMPEROR Cal. 320 
——-—~ §, 339 (3)—Approver—Contradictory state- 

ments by—Whether warrants prosecution — Dis- 

cretion of High Court—Exercise of—Questions to 
be considered—Prosecutton for perjury, sanctioning 
of— Public policy. i 

The mere fact that the two statements are con- 
tradictory cannot in every case be a warrant for 
directing the prosecation of the approver. 
cretion vested in the High Court must bs exercised 
with extrsme caution, and the cardinal question for 
consideration by the Court is whether the confession 
and the incriminating statement made bythe ap- 
prover were or were not true. If the circumstances 
point to the conclusion that the confession and the 
incriminating statement were not true, the irresisti- 
ble inference must be that those statements were put 
in the mouth of the approver by some one and in such 


a case it would be opposed to public policy to 
prosecute and punish the approver for perjury, 
l Lah. 363 


Eperor v. PRAB..U 

———— $8. 342, 540—Summoning of witness by 
Court, whether necessitates further examination 
of accused under 8. 342—Such witness not introduc- 
ing fresh fact — Accused not re-examined~Accised, 
sf prejudiced, . - >- 

The law does not require that the summoning of a 
witness by the Court should necéssitate a further 
examination of the accused under s.°342 of the 
Criminal:Procedure Code, and, although in some 
cases when aprosecution witnessis re-called and 
re-examined under- s. $40, such procedure should be 
followed, the procedure does not apply to a witness not 
previously before the Court but subsequently “called 
by the Court itself. And where such witness sum- 
foned by the Court, does not introduce any new 
fact, but only amplifies the statements of the 
previous witnesses, there can be no prejudice caused 
Whatever to the accused by an omission to do some- 


thing which the law does not direct, namely, the 


examination of the accused after the recording of this 
witness's evidence. SHEORAM V, EMPEEOR Nag. 262 
; s. 344. See Oriminal Frocedure Code, 
1898, s. 167 737 


S. 393—Sentence of whipping to person sen- 
tenced to more than five years’ rigorous imprison- 
ment in aggregate tn different cases — Legality. 

A person, who ie sentenced to imprisonment for 
more than five years, shall not be punishable with 
stripes and s, 393, Criminal Procedure _Code, applies 
evenif the sentences aggregating more than five years’ 
rigorous imprisonment are passed in different cases: 
Noe Inani v. EMPEROR., . . Lah, 864 
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ss, 415, 413—Combination of punishments 
—Sentences, whether should be of different kinds. 
Two or more punishments of the same kind {& g. 
fine only) can constilute a combination of two punish- 
ments within the meaning of s 415, Criminal Proce- 
dure Code, and the presence of the words,“ or 
s. 414° and“ or more” ins. 415 clearly leads to the 
conclusion that the punishments referred to in that 
section include nut only punishments of different 
kinds but also punishments of the same kind. 
MAKRAND SINGH V. GANGA Oudh 337 
ss. 415, 413-Sentences of fines only 
under ss. 147 and 379, Penal Code—Whether can 
be combination of punishments—Revision or ap- 
peal, whach lies. ` 
The six applicants were convicted by a Special 
Magistrate under ss. 147 and 379in respect of dn 
occurrence and two of them were also convicted 
on another charge under s 379, Penal Code, which 
offence was said to have been committéd two 
days after the occurrence On the charges .relating 
to the previous incident all the six were sen- 
tenced toa finé of Rs. 8 each under both the sections 
and on the separate charge under s. 379 the two 
accused were sentenced to pay a finacf Rs. 2 each: 
Held, that the sentence of tine of Rs. 8 each, was a 
combination oftwo punishments, one imposed under 


~- 


5. 447 and the other under s. 3:9, Penal Code, but 


if a separate sentence of fine had b:en imposed 
under each of the sections, it would nevertheless 
have ben a combination of punishments within the 
meaning of s. 415, and consequently no revision 
against the conviction was maintainable but the 
remedy was by way of an appeal, Makeanp SINGH v. 
GANGA Oudh 337° 
— 88. 423, 428— Power of Appellate Court to 
call for further evidence—Whether can order that 
accused should be given chance of adducing further 
evidence. 

Section 423, Criminal Procedure Code, is not 
exhaustive of. the methods by which a Court can deal 
with an appeal. Section 423 deals with the dis- 
posal of an appeal, and 8.428 provides poweis for the 
Appellate Court.to call for further evidence before 
the appeal is disposed of and Appellate Court can’ 
direct the taking of further evidence in support of 
the prosecution: a fortiori it is open to the Court to 
direct that the accused persons may be given a chance 
of adducing further evidence. Suzog4m v. EMPEROR ` 

Nag. 262 

———— 8. 476—Suit on pro-note— Promisor produc- 
ing receipts to prove re-payments—Court folding 
them to be forged—Revision—-Promisor relying on 
receipts— High Court, if can direct, under s. 476, the 

Kegistrur to make complaint for offences under 

as. 193 and 471, Penal Code (Act XLV of 1860). 

. Where in suitona pro-note to support his conten- 
tion, the promisor. produces two receipts to provere- 
payments but on the report of the handwriting expert 
thetriul Court holds these to be forgeries and 
against this order the promisor files a revision in 
the High Court relying on those receipts, the 
High Court onfurther consideration of evidence can. 
direct the Registrar to makes complaint ander s. 476; 
Criminal Procedure Uode, for ofience under ss. 193 and. 
471, Penal Code; for these offences are also committed: 
in the High Court, inasmuch as the promisor relied: 
on the torged receipts in revision. Unders. 476; 
Oriminal Procedure Uode, the High Court has jurig- 
diction to order proceedings thereunder when the 
‘application in revision comes before it. SussanKak 
DAL v. EMPEROR. All. 525 
S. -488—“Child", ‘meaning of—-Adopied 
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child, if can claim matntenanés—General Clauses 
(X of 1997), s. 3, els. (18), (53). 

The word ‘child’ in s. 483 merely expresses: a 
relationship which may exist whether the child is 
under the age’of majority or over the age of majo- 
rity. A child which has reached majority may for 
some reason be unable to maintain itself, in. which 
case the parent will, under s. 488, Criminal Procedure 
Code, be liable to maintain it. Section 3, General 
Olauses Act, refers only to specific words, and the 
meaning which it isthere enacted shall be attached 
to those particular words, cannot be attached to 
different words of somewhat similar meaning. If it 
had‘ been intended that adopted children” should 
benefit under s. 488, Oriminal Procedure Oode, the 
word ‘adopted’ would have been inserted. The 
‘ordinary meaning of the expressions ‘legitimate 
child’ or ‘illegitimate child’ implies that the child is 
anatural child and not an adopted child. An 
‘adopted child’ ‘could not be described as either a 
‘legitimate’ or an ‘illegitimate’ child. Therefore, an 
adopted child is not entitled to maintenance under 
s. 488, Criminal Procedure Code. Ma E Myav U Ko 
Ko Gyr Rang. 800 
—-+ 8.488 -~ Maintenance-- Amount of — How to 

be fixed —Means of person from whom maintenance 

is’ sought must be considered—High Court's in- 
terference. 

While fixing maintenance under s. 488, Criminal 
Précedure Code, some reference should be had to the 
means of the person required to maintain the wife. 
The section does not contemplate a mere mainten- 
ance for food; clothing and lodging. 

In awarding maintenance, Magistrates must 
award a reasonable amount. Where the allowance is 
obviously grossly inadequate, the High OQourt, will 
interfere. Ma H Mrav. U Ko Ko Gyr Rang 800 
m S, 488 — Whether deals with conjugal rights 

Husband willing to take back his Christian wife 

but refusingto give up mistress—Wfe, if entitled 

to separate maintenance-—-Whether can exact pro- 
mise of sexual fidelity before returning to live 
with him. 

Where in a proceeding under s, 488, Criminal Pro- 
cedure Code, the husband offers to take back his 
Ohristian wife and maintain her but refuses to give 
uphis mistress and it is found that the husband 
never insultad his wife. as to compel her to live in 
the same house as his mistress nor was it likely that 
he would now adopt this courss of conduct, the wife 
is not entitled to a separate maintenance. She 
cannot alsoexact from the husband a promise of 
sexual fidelity beforeshe returns to live with him, 
Section 488, has nothing to do with conjugal rights. 
P. Amauposs v. Mas, Kana AmaLposs’ Mad. 914 
S. 48 9— Wife insane—Her brother appoint- 

ed manager under s.71, Lunacy Act (IV of 1912), 

to collect maintenance payable to her by husband 

Husband's apptication for reduction of mainten- 

ance amount—Brother if can represent the wife. 

In the case of an application under s. 439, Urimi- 
nal Procedure Oode, for reduction of amount of 
maintenance in accordance with the maxim audi 
alteram partem, tne Oourt may properly require that 
the point of view ofthe wife or child, asthe case 
may be, should b3 properly placed before is. But 
the Court is not fettered by any technical rules as 
to representation or as to the kind of evidence which 
jt may accept as sufficient. There is no need for 
the appointment of a guardian ad litem. 

Where due to the insanity of the wife, her brother 
was appointed unders 71, Lunacy Act, to manage her 
estate mainly for the purpose of collecting the amount 
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of maintenance made payable by the husband, he isoh- 
viously the proper person to state the case for the wife 
in an application by her husband under s. 489, Crimi- 
nal Procedure QUode, for reduction of the amount of 
maintenance, There is nothing in the Code which pre- 
vents the Magistrate from tiking his evidence. Nor 
ig there. anything in the Coie which requires that 
any additional or different evidence should be pro- 
duced or thatthe wife should be otherwise represent- 
ed.. ZINABsAI BuimBual v. Bat MANI Bom. 899 
8.502—Surety applying for discharge of 
bond—Proper procedure—Bond, tf can be forfeited 
or surety ordered to pay amount of bond. 

Where the surety files an application for the dis- 
charge of his bond, under a 502 (2), Criminal Pro- 
„cedure Code, the proper procedure is for the Magis- 
trate to issue a warrant for arrest, directing that 
‘the person or persons for whcm he had stood surety 
should be brought before him. It isnotright that 
this surety should be called upon to forfeit the bond, 
ordered to pay the amount of the bond or any part 
thereof. THA Maung v. EMPEROR Rang. 80 

: s. 503—Issue of commission to examine 

witness tn Burma—If can be issued. 

Burma has ceased to be part of British India and a 
Magistrate in British India hasno power to issue 
commission for the examination of a witness in Burma. 
Sina THANA Navana Naoalappas' Outtry v. M, Nacstar- 
, PA CaETTIAR - Mad, 931 

--——— $., §517— Disposal of property exhibited in 
criminal case—Person selling or pledginy property 
belonging to classes mentioned in ss. 27 to 38, Sule 
of Goods Act (ILI of 1930,—Property, how should 
be disposed. 

Section 517, Criminal Procedure Code, invests a 
Magistrate with discretionary power as to the dis- 
posal of exhibits after the conclusion of a criminal 
case but that discretionary power must be exercised 
judicially and not arbitrarily. If there ure no mate- 
rials whatever. before- him, the Magistrate must re- 
_turn the property tothe parson from whom it was 
produced, but ifthere are materials, the Magistrate 

must then exercise his discretionary power 

judicially. Ifthe person dispusing of the property 
belongs to any of the classes msntioned in s3. 27 to 

30, Sale of Goods Act, inasmuch as he can make a 





- valid pledge or sale provided the requirenents of 


the provisos are fulfilled, the property should be 
returned .not to the owner but tothe pledgee or the 
buyer, as the case may bə. But where he does not 
_ belong to any of the classes mentioned above, he is not 
eatitlied to make either a valid pledge or sale; 
and the property must be returned to the owner, 
Mauna Po Tuauna v. Node Moaamep Hung, 897 
——————= $5. 517, 520—Goods seized by Magistrate 
directing them to be returned—vistrivt Magistrate 
acting under a. 520, setting aside order and direct- 
ing them to be sold-and proceeds retained in 
deposit awaiting. decision of Civil Court as to their 
ownership—Burden of proof on question of owner- 
ship—Order for sale, propriety of. i 
The petitioner was a trader ion Koadu-leaves 
which were used for the magufacture or biris. Lhe 
opposite party had takea a lease irom the zemindar 
ot.the right to collect leaves in jungle ani wase 
lands of the zemindarı. The exclusive righs to dis. 
pose of the leaves in juagle-and wasta Jsnods was 
with the zemindar. Tne petitioner was prosecute’ 
for theft on account of certain leaves in his posses. 
sion, but the case ended in acquittal in the Sessions 
Oourt. The monopolist (opposite party) hadia the 
meantime applied to the Magistrate to -seiz3 the 


` Kendu-leaves in the petitioner's phandis in various 
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villages on the ground that they had been collected 
from jungle and waste lands. The Police according- 
ly seized a large number of leaves but the Magis- 
trate came to the conclusion that it could not be 
proved that the leavescame from jungle and waste 
land, and he, therefore, directed that they should be 
returned tothe petitioner. The District Magistrate 
acting under, s. 510, Criminal Procedure Code, set 
aside this order, directing that the leaves should 
be sold and that the sale proceeds should be retained 
in criminal deposit awaiting the decision ofa Oivil 
Court as to their ownership: 

Held, that in oider that the District Magistrate 
should have jurisdiction to dispose of property, it 
was only necessary that he should find that it appear- 
ed that an offence had been committed in respect 
of that property, and it was not necessary that the 
property should be proved to have been stolen : 

Held, also that the existence of a monopoly of this 
kind cannot beheld to cast upon another person the 
onus of proving that Kendu-leaves in his possession 
were not taken fromthe jungle; andif the mono- 
polist was. unable to prove that the property is 
stolen, the presumption of law was that it was not. 
That presumption ought to have been applied in 
the present case, and even if parties talked of going 
to the Civil Court, the Magistrate ought not, by 
the application of s. 520, Criminal Procedure Code, 
to have made an order tantamount. to attachment 
before judgment in : civil suit. KAsSIRAM MARWARI 9, 

RASAD 





MAKsSANJI DWARKA P Pat. 589 
——— §. 520. Sex Criminal Procedure Code, 
1898, s. 517 589 





s. 526—Conviction under s 360, Penal Code 

—On appeal, case remanded holding that there was 
prima facie case either under s. 366 ors. 366-A—Re- 
trial and convictton—Appeal before same Appellate 
Court—Appeal held should be transferred in interest 
of justice. i : 

Where an Appellate Court sets aside the conviction 
under s. 366, Penal Code, and remands the case for 
ye-trial holding that there is a prima. facie case 
under s, 360 or s. 366-A, and on a, conviction after 
the remand the accused files an appeal before the. 
same Appellate Court, his application for transfer 
of the appeal to another Court is justified and in the 
interest of justice it should be allowed. ALLAU BAKHSH 
v. EMPEROR f Lah. 791 

‘s. 526—Magistrate issuing warrant under 
3.5, Public Gambling Act—Desirability of his not 
trying the case. 

It is ordinarily undesirable thut a Magistrate who 
believes that the information that a house has been 
used as a public gaming house is credible should not 
try. the case, but he cannot be said to be personally 
interested in the case, and _ s. z6. of the Criminal 
Procedure Code would not apply. He merely comes 
to the conclusion that the intormation given to him 
wae credible, and he has subsequently to decide tne 
case on the evidence given in it, Even if the case 
is being tried by another Magistrate, the:e. would be 
the same presumption and the result would be the 
same, KHEMOKAND GIRDHARILAL v. EMPEROR 


Nag. 1007 
s. 526, cis. (3), (8)—Person making report 
to Police of certain offence—Whether person inter- 
ested—Public Prosecutor conducting prosecution on 
behatf of Crown unwilling for transfer—Case, if 
can be transferred at instance of person who started 
the case, 
A person at whose instance a criminal case is 
lodged isa party interested within the meaning of 
cl, (3) and cl, (8) of s. 526, Oriminal Procedure Code, 
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and is entitled to apply for transfer of the case, but 
his rights are subordinate to those of the Crown; in 
other words if the Public Prosecutor or the perso& 
who is conducting the prosecution onbehalf of the 
Crown ‘is unwilling to have the case transferred, the 
person at whose instance the case was started has no, 
power to get the case transferred, Jn re ABDUL 
NASEER v. EMPEROR All. 934 

ss. 537, 237~Misjoinder—Injustice caus- 

ed toaccused—S 537, if cures defect. 

The adoption of a procedures which is positively 
prohibited by the Criminal Proczdure Code, would’ not 
ipso facto invalidate atrial even if no objection had 
been taken at the hearing of the case. But where ` 
the defect has occasioned an injustice in the sense 
that the accused were embarrassed in their défénce 
in having to meet a multifarious accumulation of 
evidence upon a diversity of counts, several of 
which were illegally joined in the trial, the defect 
cannot be cured by s. 537, and the trial is illegal. 
EMPEROR p BissaN Sadat VIDYARTsI 





All. 994 

———— $. 540. Sere Criminal tiocedure Code, | 
1298, s. 312 262 
———- $. 540, Sees Criminal trial 129 
~ s. 548. Sse Criminal Procedure Code, 
1898, s. 154 : 993 


$. 562 (1-A)—Third Class Magistrate, if 

can exercise power of admonition under sub-s. (L-A). 

The proviso to sub-s. (1) of, s. 562, Criminal Pro- 
cedure Code, does not extend to the powers confer- 
red -by sub-s, (l-A) and a Third Ulass Magistrate js, 
therefore, entitled to exercise the powers conferred by - 
sub s. (1-A). EmPEROB v, Waman’ Ramat PATIL 

Bom. 1004 F B 

Criminal triai—A pprover—Statement of, sufficiently 
corroborated in generai—Conviction on such state- 
ment, after forfeiting pardon, whether can be had, 

Wnere the approver’s statement in its general as- 
pect is abundantly corroborated, and there is 
no doubt of the truth of the story told in it, it alone 
is suficient evidence for his conviction where he for- 

feits his pardon. Aziz Buaum v. Emperor Lah. 954 

Burden of proof—Prosecution. should first 

make out the case before accused is called upon, to 

answer—Held on evidence, that prosecution case Was 

unsatisfactory and that there was no necessity for 
accused to establish their plea of self-defence. __ 

Before an accused person is called upon to make any 
answer to the case for the Crown, there must be some 
eredible account of the circumstances before, the 
Court. Where the only facts which have been proved 
beyond question aie that the deceased was watering, 
his land when he was attacked by two members ‘of 
the prosecution party who af least felled him to the 
ground, that very soon afterwards there were three, 
possibly four, members of the prosecution on the 
spot, and also four or five members of the accused's 
party, and that they proceeded to fight; the members: 
of both parties were injured; on the prosecution side 
there were at least one spear und one takwa; and on 
the accused's side, one spear and some other shaip 
weapons; with only this amount of evidence before 
the Court it would be impossibleto come to any 
definite conclusion on the matter. Apart from the 
plea of self-defence, therefore, is would be difficult, 
to convict the accused and impossible tu apply s. 149, 
Penal Code : 

Held, however, that the plea of self-defence was 
established on evidence, that the accused had no 
couise left open to them in the circumstances except 
to put up fight in support of their seriously injured 
iriend and that when a fight like this had started, in 

attackers were aimed with 
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sbarp-edged weapons, it might sometimes be neces- 
‘sary to take the risk ‘of killing a‘ member of the 
opponents’ purty. Gronam RASUL v. EMPEROR 

Lah, 906 

Evidence-~Document — Proof of ~ Person pro- 

ducing tt not writer nor one on whose behalf it was 
written-~Whether tantamount to proof. 

Mere production of a document is not tantamount 
to proof, especially when the production is by 4a 
person who is a neither the writer ‘of the document 
nor the person on whose behalf the document has 
been written. Hasra Ismain v. Emperor Lak 351 

Evidence—Police Report—Certified copy of 

Police report Admissibility: 

A mere certified copyfrom the Police records does 
not prove itself inthe sense that its contents do not 
require further proof before being used. Consequent- 
ly ‘in the absence of any legal proof of this document 
it is unfair forthe Public Prosecutor to produce the 
document and improper for the Judge _to allow 
him todo so. Hasta ISMAIL v. Emperor Lah, 351 

- Evidence—Witness—Gambling ‘cases — Evi- 
dence of Police agent, value of—Corroboration, 
necessity of. 

In a greatmany of gambling cases the Police 
agents are not only accomplices, but are also un- 
reliable witnesses, because they are generally paid 
by results, It is alwaysin their interest to ‘secure 
a conviction in the hope of getting a part of the 
fine which may be imposed. The évidence of a Police 
agent in these cases must always ‘be corroborated 
before it can be acted upon. The case is not improv- 
ed. by providing the Police agent with a companion 
and: calling him a panch, and in such a case, the’ evi- 
dence of the panch is not enough to corroborate the 
Police agent 

A charge of gambling like any other criminal 
charge, must be proved by prosecution by proper 
evidence, HARILAL GORDHAN v. Empzror ’ Bom, 282 
— Joint trial—Conditions for legality —Irregu- 

larity not prejudicing accused—Whether ground for 

.quashing proceedings. 

To make the joint trial legal, the accusation must 
be a real one and nota mere excuse for a joinder 
of charges which cannot otherwise be joined, 

_ Where the irregularity, if any, in the-joint trial 
of several persons atone and the same trialis not 
one which inthe actual facts of the case caused 
any prejudice tothe accused or by itself entailed 
any failure of justice, itis no ground {for quashing 
the proceedings, the more so, when no protest or 
complaint is made by or on behalf of the accused 
against the course adopted’ by the Magistrate. 
SANYASI Gain v. EMPEROR Cal. 183 

Jury—Attack by armed men on unarmed men 

—Death of some—Direction to jury to consider 

accused's cases under ss. 304, 109, Penal Code (Act 

XLV of 1860)}—Misdirection, if constituted. 

Where ona property dispute, there was au armed 
attack against unarmed men resulting in death of 
gome persons, and at the trial instead of directing 
trial for murder, the Judge directed the jury that the 
cases should be considered firstly under the aspect 
ey ney are guilty of crimes under s. 304 read with 
s. 149 : 

Held, that there was a misdirection and nothing 
more puzzling to tne Jury could be imagined. 
SaHEDALI MIRDHA v, EMPEROR Cal,'269 

J ury—Charge— Weakness of prosecution not 
pointed out—Points in favour of accused omitted— 

Held, charge was defective. ars 

‘Where in-acharge to the jury, the evidence is 
not properly put before the:jurorg: and .the weak- 
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nesses in the prosecution case not pointed out and 
the points in favour of the accused omitted, the 
charge is defective and the conviction should be set 
aside, SANYASI GAIN v. EMPEROR Cal. 183 
Jury—Presiding Judge alone should decide 

whether verdict skould be accepted or not—High 

Court cannot direct Judge to make reference. 

The duty of deciding whether the verdict of the 
jury shall be accepted or not lies upon the 
at the trial and upon him 
alone. If he decides that he ought not to make a 
reference, there isan endof the matter. The High 
Gourt “cannot, in its revisional jurisdiction, direct 
the Judge to make a reference to it. AFSAR SHAIKH 
v EMPEROR ` Cal. 320 


Presumption—Independent witnesses named 
in First Information Report—Witnesses not called 
by prosecution—Assumption that they would gtve evi- 
dence against prosecution, if warranted. 

Where the witnesses, who are independent, named 
‘in the First Information Report are notcalled by the 
prosecution, the Court will be justified in assuming 
that their’evidence, had they been called, would not 
have supported the prosecution. GuvLamM RASUL v. 
EMPEROR Lah. 906 
—-_—— Re-trial—Accused charged with murder and 

‘Conspiracy to commit dacoity —Convistion for mur- 

der set aside Held, on facts, that case should not be 

sent back for re-trial for murder. 

In à conviction for murder and conspiracy to 
commit dacoity the conviction on the murder count 
wis set aside asthe charge tothe jury was defec- 
tive. It appeared thatthe murder took place two 
‘years before and the witnesses would be liable to 
confuse what they had heard since the occurrence 
with what they had seen, The accused was sen- 
tenced to transportation on being convicted for con- 
spiracy to commit dacoities : 

Held, that under the circumstances, the case 
should not be sent: back for re-trial on the charge of 
murder. SANYASI GAIN v. EMPEROR Cal. 183 
~ Revision—New plea, cannot be allowed. 

Pleas not raised before the trial Magistrate cannot 
be allowed in revision. Dewan Sines v. EMPEROR 

Lah. 16 

Revision—Oudh Chief Court—Practice— 
District Magistrate confirming conviction and sen- 
tence of accused under s. 447, Penal Code—No 
révision to Sessions Judge but to Chief Court— 
If can be entertained. 

The -Oudh Chief Court is precluded from enter- 
taining an application for revision, by reason of the 
practice of the Court refusing to entertain an ap- 
plication in revision, where the applicant has not 
gone in revision either to the Sessions Judge from 
an appellate order of the District Magistrate con- 
firming the conviction and sentence passed on the 
accused under s. 447, Penal Code. Rasa ham v., ičm- 
PEROR Oudh 167 


Revision—Privileges granted by lower Court's 
order—If «can be curtatled in reviston— Accused 
insisting on getting such order set aside—Order, if 
can be set aside. 

Ordinarily the High Court would be loath to pass 
any order which would curtail any privileges granted 
to accused persons by an order of the Court below, 
but where the accused are emphatic that they do not 
desire the privileges afforded them, and have stated 
go even before the order in the lower Court was pagsed 
and have reiterated the same before the High Court 
the order Gof the lower Court can be set aside, 
SsroRaM ‘vy EMPEROR ‘Nag: 262 


hiv 
Criminal trial—cont?. 


————-— Sentence. Sse Burma Prevention of Crim«s 

(Young Offenders) Act, 1930, ss. 11,15 | 1.5 
Sentence. See Penal Code, 1869, s. 302 

Rang 125 
——-—-— Sentence—Ooncurrent sentence—Signification 

of. Sese Penal Code, 1860, ss. ‘380, 109 Rang 71 
Sentence—Double sentences of whipping, if 
Sre Penal Code, 1860, s. 380 71 
Sentence-—Enhancement by High Court— 

Accused getting benefit of lenient but legal sentence 

—~Whether will be enhanced in revision, 

Where a Sessions Judge passes a more lenient 
sentence in contravention of the rulings of law which 
are laid down from time to time for the guidance of 
those dealing with criminal cases, the High Court 
will interfere and willenhance the sentence. But it 
does not necessarily follow that the High Court 
must enhance the sentence in revision: It is recogniz- 
ed that a person who has, even wrongly, got the 
benefit of a lenient sentence at his trial, may some- 
times be allowed to benefit hy his good fortune, 
provided the sentence passed is one which is legal. 
Where the accused is sentenced to transportation for 
life though death sentence ought to have been passed, 
und it appears there was an absence of premedita- 
tion, not such as to make it wrong to pass the 
death sentence, but such as might well have weigh- 
ed with other- authorities in exercising clemency, 
and three months have elapsed during which the 
accused has believed that his life would be spared, 
the High Gourt will not enhance the sentence. 
Nea Bo Tarn v. EMPEROR Rang. 285 
———— Sentence—Murder case—Accused girl of 17 

turning approver—Her statements leading to inves- 

tigation of crime—Her husband and mother, the 

- principal actors in crime, determined to commit mur- 

der— Pardon forfeited - Considerable sentence 

already served—Giving birth to childin jail—Case 
held fit for prerogative of mercy. 

The accused was a girl less than 17 years 
old atthe time of the murder. Her husband and 
mother were the chief actors in the plot and though 
she failed to earn her pardon, her statement as ap- 
prover led toa successful investigation and to the 
conviction of the principal criminal. She had already 
served a considerable sentence and had also suffered 
by reason of the birth of her child in jail : 

Heid, that the situation of a girl whose mother and 
husband were determined on murder wag not an 
enviable one and that though her sentence of trans- 
portation for life onthe charge of murder could not 
be reduced, there could not be a stronger case for pre- 
rogative of mercy. Aziz BEGUM v EMPEROR - 

: Lah. 954 

Sentence—Y outh, whether by itself extenuat- 

ing circumstance in case of murder —Its considera- 
tion, when proper. 

Youth alone in every case is not such an extenuat- 
ing circumstance as would justify the imposition of 
the lesser penalty in cases of murder, but it should 
be taken into consideration with the other facts of the 
case. è 
While for the purpose of s. 15, Burma Prevention 
of Crime (Young Offenders) Act, the age must be 
ascertained with reference to the time when the 
sentence is to be passed, the age with reference to the 
general question as to the capacity to exercise reason 
and self-control must be with reference tothe time of 
the commission of the offence. Nea Saw HTON v. 
EMPEROR Rang. 125 
~- Trial for murder—Evidence of eye-witnesses 
not called—~—Accused should not be sentenced to be 
hanged~—-He should be ordered to be re-tried—On 


eR 





legal. 
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failure of prosecution -to-call those witnesses, Court 
should call them under s.540, Criminal Procedure 
Code (Act V of 1898). 

Where ina murder trial, the evidence of certain 


. persons who were present and were eye-witnesses of 


what actually happened, had not been given, and if 
the accused is to be convicted and hanged on the evi- 
dence, it really means that he has to be convicted and 
hanged in circumstances in which, on the face of 
the matters on the record, the whole story has not 
been given. Whether itis of value or itis of no 
value, about what happened it is not safe to convict 
him upon the evidences as it stands. 

Held, that the accuséd should ba ra-trie1: ° 

Held, also, that if the prosecution failed to eall 
such witnesses, they should be examined as wit- 
nesses called by the Court under s.5i9 Criminal 
Procedure Code. Nea Kan Ciat v. Eeperor 

Rang 129 
Crown. See Adverse possession All. 381 
Right to sue—Crown, owner of Railway— 

Management entrusted by statute with company— 

Company entitled to sue in its own name—Rights of 

Crown to sue, if taken away by implication. + 

The Grown was the owner of the Railway and had 
never given up itsrightto sue for any claim it had 
in connection with the opsration of the Railway but 
its management and operation was entrusted to a 
company by statute and aright of action was given 
to the company which action could be taken in name 
of the company : 

Held, that the Crown was not itself by implication 
precluded from suing. Tan Kine». Sout. ERN CANADA 
Power COMPANY, LIMITED 387 POC 
Custom—Essentials of, for validity— Reasonable- 

ness—Question as to reasonableness of custom, tf 

one of law. l f 

A question as tothe reasonableness or otherwise of 
s custom is a question of law and it is open to the High’ 
Court in second appeal to look into the facts found by 
tbe lower Appellate Court, for the purpose of deciding 
as to whether the custom alleged is reasonable or not. 
The period for ascertaining asto whether the custom 
is reasonable or not is certainly the period of its 


inception. ASRABULLA v. Kiamatutns Hasr Ounav-: 
DRURY Cal. 785 
Custom (Punjab), SeE Practice Lah. 808 


Alienation —District Shahapur—Nangianas 

— Powers of alienation. 

Amongst the miscellaneous Mussalmans of the 
Shahpur District, a proprietor having no male issue 
hes an unrestricted power of alienation in respect 
of immovable property and the Nangianas of that 
District are amongst that class. BAKHSH v. AzMAT ALI 

' Lah. 109 
———— Ancestral property—Land owned jointly by 
cousins at first settlement—Presumption that it 
was originally held by common ancestor. if arises. 

When a plot of land was owned, atthe time of 
the first settlement jointly by persons who were 
brothers or cousins, the presumption in the ab- 
sence of any indication that the land was self-ac- 
quired property of the owners, is that it was origi- 
nally held by their common ancestor. Where the 
land was held by a person and his cousins in precisely 
the sameshares as ancestral land would be held, 
the land will be presumed to have descended from 
the common ancestor, there being no indication 
that the land is self-acquired. JATI v. QIRJA SINGH 

Lak. 97 
Custom or personal law--Burden of proof 
— Presumption in favour of restricted power of 
alienation of ancestral property—Whether applies 


— 





+ 
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Custom (Punjab)—contd. 


only to agriculturists—Held, family of plaintifs 

sako settled: to urban life and had service as main 

source of livelihood, was governed by personal law. 

A presumption’ in favour of a restricted power of 
alienation of ancestral immovable property, applies 
only to members of agricultural tribes who are 
members of village communities and whose main 
occupation is agriculture, but not to those who have 
aitogether drifted away from agriculture as their 
taain occupation and have settled for good to urban 
life and have adopted trade, industry or service as 
their principal occupation and means and source of 
livelihood: 

Where it appears that the father of the plaintifie 
was earning his living by serving 4s a gardener 
and receiving pay, and the land in dispute is 
within the Municipal limits of Lahore and hasbeen 
built upon and all the lands contiguous to it are 
also occupied by buildings, it will be for the plaint- 
iffs impeaching alienation by their father, to prove 
that their family was governed by custom and not by 
Muhammadan Law. 

Held, that it was not established that the family 
of the plaintifis was governed by Customary Law. 

Quaere.—Whether arains living inside the City of 
Lahore are governed by custom or by their personal 
law, Feroza Din v, Hassan Din Lah. 498 
—— Gift—Ghirths of Tikka Kaloha of Kangra 

District—-Gift by sonless widow to son-tn-law— 

Death of son-in-law leaving ‘minor son - Death 

of minor son—Property,if passes of collaterals of 

minor son, | 

The sonless widow ofa Ghirth of Tikka Kaloha in 
Dehra Tahsil, Kangra District, gave a gift of certain 
land to her resident son-in-law who was rendering 
services to her. The son-in-law died and was suc- 





„ceeded byhis minorson who also died shortly after- 


wards. The widow filed à suit agains: the colla- 
terals of the son for a ceclaration that she was in 
possession of the land in dispute as owner, as the 
gifted property had reveited to her on the line of the 
donee becoming extinct : 
Held, that the land did not become the absolute 
property of the son-in-law and did not, on his death. 
devolved on his collaterals. The custom inthe Kangra’ 
District in such cases is deridedly in favour of the 
reverter of the property tothe donor, or his or her 
line, Marto v. Parra Lah. 808 
: Succession — Arains of Wazirabat Tahsil 
in Gujranwalla District — Daughter's fa:ier dying, 
without male i:sue—She and khanadamad, whether 
sueceed, i l i 
Among the Arains of the Wazirabad Tahsil of Dis- 
trict Gujranwala, if a daughter and her husband live’ 
with her father as, resident son-in-law (khanadamad) 
till his death, she or he is entitled to inherit if there 
is no son and the father had gifted or bequeathed to 
either of them ‘his property bya written deed. The 
essence of this custom is that a daughter and a resi- 
dent son-in-law, who has beenmade khanadamad’ 
are entitled to succeed in this Tahsil on the death of 
the daughter's father and thatthe provision about a` 
deed of ‘gift or written will is only yrecommendatory 
and not mandatory.” When custom first started there 
were practically no written deeds in the Punjab and 
this is a refinement obviously added later. Farsi 
Drs v. Hakim BIBI Lah. 958 
Succession—Jats of Thanesar Tahsil in 
Karnal District~Sister or sister's son whether 
preferred to collaterals of remoter degree than fifth 
an absence:of daughter or daughter's son.‘ 
Among the Jats of Thanesar Tahsil, io Karnal 
District, ` where there areno collaterals of the’ fifth 
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Custom (Pun]ab)—contd. 


degree or less, a daughter or daughter's son succeeds 
in preference to collaterals of a more remote degree 
and na sister or sister's son succeeds in preference to 
collaterals of a remoter degree than the fifthin the 
absence of a daughter or ddéughter’s son, Munsur 
y, NARANJAN SING i ' Lah. 959 
~ Succession —Self-acquired property—Kahlon 
Jats of Gurdaspur District—Daghter, if preferred 
to brothers of her deceased father. © > i 
Amongst the Kahlon Jats of Gurdaspur District 
the daughter is not excluded by collaterals, howsoever 
near, such ag the brother of her deceased father, 
from succession'to the self-acquired property of her ` 


wee 





father. Guepit Sinew v. Man KAUR Lah 688 

Damages ; l oY 
Sge Contract 553 
See Tort 870 


Dangerous Drugs Act (I! of 1930), s. 10 (b). 

Opuim Act, 1878, ss. 3, 9 (a) ' Tod 
Decree—Amendment—Delay in applying for amend- 

ment—Applicdnt having-no knowledge of disergpancy 

between judgment and -decree—Delay, if can be 

condoned. l 

Where the persons against whom decree for costa 
was passed did not appear in Court and having, 
therefore, no knowledge of the discrepancies between - 
judgment and decree, applied for amendment of the 
decree after a great delay : ~ 

Held, that it could not be said in the circum- 
stances, that the equities of the case were so much 
against the applicant that his prayer for amend- 
ment should be refused. There were extenuating 
circumstances though it could not be gainsaid that 
the applicant had bean guilty of negligence in not 
serutinising the decree. Hemancrni Devi v. BARAT 
OvANDRA Basu Cal. 207 
Amendment—Language of decree differing 
‘from that of judgment—Amendment, tf to be allow- 


SEE 
619 





ed, 

Where the language of the decree is different from 
that of the judgment and’ doubts and difficulties 
arise thereby, the decree can be amended to be in 
agreement with the judgment. Hesaneini Deva v, 
SARAT CHANDRA Basu Cal. 207 

Construction — Decree providing that on 
defendant's failure -to pay one instalment with 
interest, it should be paid along with neat 
with - higher rate of interest for days ‘of delay 
and ‘on ‘failure to pay both -instalments to 
gether; plaintiffs entitled to whole amount with still 
higher rate of interest ~Default occurring —Defen- 
dant paying amount in default with higher interest 
before due date of Subsequent instalment—Again 
default in paying subsequent instalmeéent- Plaintiffs 

held entitled to recover whole amount under O. XXI; 

7,15, Civil Procedure Code (Act V of 1903), with 

penal interest, , , i 

The plaintiffs obtained an award decree against 
the defendants payable by annual instalments of 
Rs. 100 each, payable on September 20, every year to- 
gether with interest at four aunas per cent; 
per mensem. The decree further provided that 
if the defendants failed to pay any instalment 
together with interest due thereon at the stipulated 
rate on the due date, then they should pay the amount. 
of two instalments together with interest,on the 
instalment in default for the days of delay calculated 
at the rate of eight annas per cent. per mensem, and 
that if they failed to pay both instalments together 
along with interest, then they should pay the whole 
amount at once, before the expiry of the period of | 
instalments, together with interest at the rate of one 
rupee-per cent.-per mensem, The defendants made 


i 
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Decree—concld. 


-default in payment. of one instalment. But before 
the subsequent instalment became due they paid the 
.§aid instalment with interest due thereon up tothe 
date-of- payment at the rate of eight annas per cent. 
..per-mengem. They.again made defsult in the payment 
`of the, subsequent instalment with the resul; that 
: plaintiffs. made an application for execution under 
-O. XXI, r. 15, Civil Procedure Code, for the recovery 
“of the vhol 'amount due under the decree: and also 
for recovery of the penal interest provided by-the 
- decree : 

- Held; that the decree did: not at all mean,that both 
‘the: “overdue instalment and the.instalment which was 
“payable. thereafter may not be paid in full or in part 
` before the date on which the following instalment-was 

sdue, But that did not mean that it was.intended. by 
the; parties that even when the subsequent instal- 
‘ment was not paid on the due date,- or-if the first 
tinstalment was paid at any time before that date, the 

whole.amount will not become payable atoncée. For 
‘the purpose of avoiding payment of enhanced interest 
the.defendants paid the . overdue. instalment, earlier. 
But that fact did not relieve him of the . obligation 
.of paying the subsequent instalment on,the due date. 
Consequently the plaintiffs were entitled to apply for 
‘the -recoyery, of the whole amount, GUNOMAL v, LALO- 
MAL Sind. 841 


—~——— Instalment decree — Watver—Acceptance 
_ of overdue: instalment, if- amounts to -waiver. 
“The mere acceptance of an overdue instalment does 
not amountto a waiver. QUNOMAL v. LALoMAL 
Sind 841 
Deed—Construction—Decided cases —Value of 
‘Uniess the language of the document be identi- 
cally the same, a decision upon the construction of 
one document is not of much assistance to: the Court 
in construing another. 8 .20G. ARAN Dasv OHHAKOWRI 
Sao i Pat. 946 


<—+—— Construction—Deed, whether . sale or mort 
gage: by conditional sale—Tests — Transaction held 
out and out sale. 

“To see-whether a transaction isa mortgage by con- 
ditional sale or an out and out. -sale, the. Court has 
to examine the terms of the document in the light of 
the surrounding circumstances and to ascertain what 
was the true intention of the parties. If the Court 
comes to. the conclusion thatthe parties intended an 


ta 


out and out sale, then the document cannot be con. ` 


strued as a mortgage by conditional sale. But on the 
other hand, if the Court is satisfied that, there was 
never any ‘intention that the property should be any- 
thing other than a security for an advance, then the 
transaction amounts to.a mortgage, though on the 
face of it, it isa sale with a condition. to re-purchase 
The period during which the property may be re- 
purchased has always been regarded asa -test as to 
whether the transaction is a sale or a mortgage. If 
the period of time given to- the vendor during which 
he can re;purchase i is a short one, it does suggest that 
it is an out and out sale with a right to re-purchase, 
but on the other hand where a long period of time is 
given to the „vendor to re-purchase, it does suggest 
that there is no out and out sale , at all but merely a 
transfer of the property.as a security, Where the 
consideration of a sals deed is wholly inadeguata; and 
falls far short of the real value of the property, the 
transaction can rightly be regarded not asa sale but 
a mortgage, buton the other hand where the consi- 
daratan ‘represents the full -value . of. the. property, 
then the transaction.is more consistent with a sale 
than.a mortgage., Similarly a.term restricting the 
vendor from parting with he property ; for five ‘years 
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after re-purchasing is also wholly, in 
the relationship of mortgagor and, 

Held, that the transaction ia ques 
consistent with a sale than a mort 
Lat v. Banwart LAL 

Constructton— Partition deed 
ambiguous. ~- Extrinsic. evidence, adn 

Where the instrument, of partition is 
equivocal and where there is. no amb 
trinsic evidence of. subsequent or co 
act can be received in construing 

Where from the deed of partiton `a 
divide is manifest, even ifthe subse 
is susceptible of two -interpretations, 
to hesitate to prefer that, which accorc 
tention, ,MANIcKaM Cuerit v. KAMALAN 
—~ Construction — Surety bond 

attachment before judgment being w 

dismissed but decreed. in appeal—Hel 

tion of surety bond that surety was 
extent of the amount guaranteed, ev 
decreed in appeal, though dismisséed. in 

Surety's liability depends upon the. 
of his -promise contained in ‘thé sure 

In consideration of the attachment 
ment against -the defendant, being 
person stood surety for a certain sun 
bond provided, ' . stand : 
giveit in ‘writing -iù casé a decree i is. 
the defendant, . ..1, the surety, shall de 
Rs, 710 23 ordered by the said Court, 
to deposit the said amount in this C 
aforesaid shall have power to realise i 
likes Rs. 710 on account of security f 
and the. property movable and immo" 
decree being passed in appeal the decreé 
to execute his decree against the surety 
guaranteed by him. ‘The surety conte 
was not liable since the suit was disn 
Court, though it was decréed in appea. 

Held, on construction of the surety 
expression “in case a decree is passed £ 
fondant,” was wide enough to cover thee 
passed on appeal inan ‘Appellate Cor 
that the consideration for this pron 
withdrawal of the.attachment befors jad 
necessarily limit undertaking to Babis: 
ree. which might be passed ‘by the © 
instance only, though it was open t 
his undertaking to the satisfaction 
which might be passed by the Oourt of 
but inthis case he did undertake to s 
extent of Rs. 710 any decree which mij 
ed against the defendant. GuoLam D; 
HAMMAD AMIN 

Construction—Two constructs 

How to be construed. 

When two constructions of an instrun 
ble, the law favours the construction wh 
it valid. In understanding a ded, it sh 
most beneficially for’ the pariy in who: 
made. A deed should not be consider 
the words may be appliel to any inte 
good, Broggswari Dassi v. MONORANJAN 
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—- Material alteration—Sutt on 
Hand-note ‘found tampered—No car 
independently of -hand-note — Decre 
giwen—Defendant admitting amour 
Decree, if can be passed. 

Plaintiff is not entitled fo any decree 
haud-note which is the basis of the’ ca 
not. existing independently c of it and ¥ 


1 
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tobe tampered with. He is not even entitled to ths 

amount admitted to be borrowed by the defendant: 

Lapu8am MARWARI v., BANSIDJAR MARWARI OE 
at, 


Divorce. ` Sre Burmese Buddhist Law 656 
Divorce Act (IV of 1869), s. 8—Petition for trans- 
fer from District Court to High Court—Heid, 
though it might be mere convenient, costs in High 
Court would be so high that transfer was not proper 

-Divorce should be made: possible without ruin. 

A husband filed a divorce patition in the District 
Court at B: The wifeapplied.for transfer ‘of it to 
the High Court of Calcutta. The parties were both 
serving in Calcutta. It appeared that the case 
would be moreconveniently tried in Calcutta. The 
husband said he had no objection to a transfer provid- 
ed there is any possibility of his paying the cost of 
a-suitin the High Court, apart altogether from, ad- 
vencing the wife's costs. But the costs in the- High 
Court would, it appeared, be so excessive that the 
husband might have to become insolvent for them : 


Held, that ifa divorces is allowed it should be made- 
possible without ruin. If thevase were to be tried . 


in’ the High Ucurt the costs would be too,high and 
the High Oourt was not the proper Court to. try 


the case, The District Court should take up the 
case at the convenience of the parties so that -no - 


injury might be inflicted upon the wife with regard 


either. to her employment, or otherwise. H A. HARLE 
v. N. A. Hare l Cal. 930 
Dower, Ses Muhammadan Law 421, 831 


Easement — Acquisition of — User for ' statutory. 
period as of right should be established—Presumption 
of user, if rebuttable—As of right’, meaning of— 
Presumption, if arises until expiry of statutory 
period— Owner of servient tenement can show, in 
absence of user that there was- no grant and 
claimant's, acts amount to trespass. 


When an easement is claimed the plaintiff has to- 


establish user for the statutory period. He has to 
establish that the user was as of right, but the law 
presumes that it was as of right, that is to say, that 
it. had a Jawful origin, ifthe plaintifi- proves open 
and notorious user. That presumption, however, is 
rebuttable and the defendant may show, if he can, 
thatthe facts are such that the user was not as of 
right ; e.g., hecan show thatthe user was under 
licence not amounting to a grant, or he can show 
fraud in the sense it is used in relation to this 
subject, or he can show force, or he can show secrecy: 
These latter. would go to destroy the effectiveness ol 
the user ; the former would go to show that it was 
not as of right. The words ‘as- of right’ signify no 
more than that the enjoyment must be by a person in 
the assertion of a right, 

It is difficult to see how before the statutory 
period has expired any person using: a way 
over anothers land or exercising an ‘easement 
over another's land without any, grant could be free 
from the danger of being treated asa trespasser, 
The attitade of the law, is to raise after a certain 
period, that isto .say the period prescribed in the 
Limitation Act, an rebuttable presumption that the 
person exercising the easement for that period has 
been granted a right. But uaotil that period has come 


to an end, there is no such’ presumption, and in the- 


great majority of cases it would be open to theowner 
of the servient tenement, in the absence of the 
Statutory presumption, to show that there was no 
such grant and to show in effect that theacts of 
the person claiming a dominence amounted to a 
trespass. Natotram 2, KALU Nag. 121 

Prescription-Permissive user of other's 
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courtyard for ‘9 ‘years—Hasement whether could be 
acquired. 

A person whose wall of the house abutted on 
neighbour's courtyard claimed an easement by pre- 
scription to go over his courtyard, which was being 
used. with his permission sincs only 9 or 10-years : 

Held, thatthe user being permissive and not as of - 
right, noeasement could be acquired by prescrip- 
tion. - 

Held, also, that ha could neither acquire easemant 
of necessity, a3 tha two tonements were not owned 
by him. Asmat ULLA ıv. Raimar ULLAH Lah, 40 
———~ Right of. pasturage —Nature of—Such right, 

tf ‘originates from custom. 

The rights of pasturage, claimed by a whola body of 
villagers; are not easements in the proper sensa of the 
word. They are not privileges attached to indivi- 
duals in respect of ‘their lands. These are rights 
claimed for a fluctuating class of parsons in respect 
ofa lovality. ‘They-come under the description of 
the second class of rights intermediate betwaan public ` 
and private rights, and they attach to certain classes 
of persons:or portions of th: public aid hive their 
origin ordinarily in castom. ABRABULLA v. KIAMAT- 
ULLAw Hast OuaupauRy Cal. 785 
Easements Act (V of 1882),8. 13 (d), (a)—Applic- 

ability—Hasement not of necessity—S. 13 (a), if 

applies —“Of necessity’, meaning of—Transfer of 

Property Act (IV of 1882), s. 8—“ Easement annexed 

thereto”, refers to easements already existing at time 

of transfer. 

If the eisement is apparent and coatinuous, than 
s. 13 (d), . Easements Act,‘would apply. But the 
easement, when although apparent, is_nct conti- 
nuous one must turn to s.13 (a), and it must be 
shown that this easement i3 necessary for enjoying 
the subject of the transfer or bequest. 

Where the easement claimed is a right of way 
by staircase and it is open to the plaintiff to construct 
another, way .of acces3 making ons or two staircases 
either internal or external, or by using a ladder 
though-this would entail soms cost and might not 
be sə convenient, the easement cannot be said to 
be a necessary one which means that it must bs 
absolutely necessary. 

Ths phrase ‘easements annexed thereto’ in s. 8, 
Transfer -of Property Act, has reference to those 
easements which at and prior to the transfer ware 
existing easements: for instance, a right of way 
over a field belonging toa different owner by which 
alone a house could be approached. It would: not 
have reference to'an easement which first came 
into existence as a consequence of the transfer.” 
Then the enumeration ‘locks, keys, bars, etc.,’ would 
seem to correspond to what in England would be’ 


- called ‘fittings’ or ‘permanent fixtures;’ and the phrase 


‘other things provided, etc.’ cannot apply to means 
of access by a staircase. 

A right of way when not an easement of neces- 
sity could not be implied from the disposition of 
severed tenements, and would not pass by deed of 
grant. without express words to that effect, AHap 
ALI v. DaoNDBA Nag: 496 
Electlon—Election of member of Agra Province 

Zamindars’ Associatian to Court of Wards—Ap- 

plicubtlity of rules, governing Parliamentary elec- 

tions —Plaintif, member of Association failing to get 

majority of votes—Defendant getting majority o 

votes but. disqualtfizd as not being eligible for eléc- 

tion—Notice of disqualification not givento electors 

—Flaintiff, if can get declaration that he was duly 

elected—Plainitff also asking for any other relief 

which was proper and ` just—Court, if can grant 


ed ths candidate 


xlvili- 
Election - concld. 


aration that’ defendant was not duly elected re- 
ee of Association—S. 42, Specific Relief 
Act I of 1877), if ‘applies. 
The rules applicable to Parliamentary elections 
cannot be applied to an election of a member of the 
Court of Wards by the Agra Province Gamindars 
Association. 
'be notice to the electors who support- 
Ea disqualified, of the disquali- 


' fication before their votes can’ be taken.as thrown 


ç away and the next 


= 


, mot being eligible for election, 
. dant’s 


` 
ee 
e 


candidate on ae Por D 
lected in place of the disqualified candidate. Unless 
the candidi challenging the election can show 
that he had obtained a majority ofthe votes, he 
is not entitled tobe declared elected even though 


“the person whose election was being challenged was 


acli be disqualified. l 
S a the plaintiff, who stands for membership 


Yours of Warde fromthe Agra — Province 
elie tee Association is elected by majority brings 
a suit for declaration that he was duly elected, in- 
stead of the defendant, uae ee age ee 

i e ro 

A E E aes but no notice era 
disqualification is given to the electors 
wHo voted ph proxy, the plaintif cannot get the 
declaration asked for. But where the plaintiff, along 
with such a prayer, prays for any other relief whic 

in-the circumstances of the case is just and proper, 
in his capacity as & member ‘of the Association is 
entitled toa declaration that the defendant was 
‘hot the duly elected representative of the’ Association 


on'the Courtof Wards. Tosuch a case provisions : 


-of B. 42, Specific Relief Act, does not apply. Muaam- 
mie ETERS v QAJADHAR PRASAD All. 363 
Electricity Act (IX of 1910), s. 24 (1)—Provision 
as to 1 days’ i a of — Benefit, if can 
wed by individual. 

gary ons He a right to waive and. to agree to 
waive the advantage of a law or rule made solely ae 
the benefit and protection of the individual in i 
private capacity, which may be dispensed with be - 
out infringing any public right or publice -po w 
But when public policy requires the observance o 
the provision, it cannot be so waived by an indivi- 

dual. aor D 
ision in s. 24 (1), Electricity Act requiring 
7 oder notice isa provision purely for the pro- 
tection of the individual so that his electrical energy 
will not be stopped without reasonable notice and 


is no question o 
oe ide daal is prepared to waive the notice, there 





the 
t do s3. THe NAGPUR 
is no reason. why he should no 3 
; J NY, Nacpur v. R. B.S. R. 
Se LIGaT Coma fo a0 
Equity. Szz Execution 668 
oppel. 
wae e ae lla L15 ZA 
3 dlord and tenan ae 
SEE eg eT decree subsisting — Property 
declared inalienable—Defendant, j of can in 


subsequent proceeding inter partes contend that pro- 
r ryki ienable. 

Whee. eee is a subsisting compromise decree 
between the parties declaring the property in dispute 
to be inalienable, the defendant is estopped from con- 
‘tending in a subsequent proceeding that the property 
is alienable, whether the subsisting decree offends 


iti MULCHAND 

‘natthe law of perpetuities or not. i 
A v. HASSOMAL BACHOMAL Sind 127 
“evidence. SEE Criminal trial 351 


_____—Hapertevidence—Mode of recording—keport 
or certificate, tf enough—-H&ceptions, ~ 


INDIAN CASES 


f public policy involved. If . 


[1937 
Evidence—concld. 


Subject to certain exceptions, those exceptions 
being amongst others the certificates of the Irg pe- 
rial Serologist touching the matter of blood-stains 
and of the Chemical Examiner, which are made ad- 
missible, inevidence by themselves, the Opinion of 
an expert must be given orally and a report merely 
or certificate by him cannot possibly bs evidence. 
Unless he goes into the witness-box and gives oral 
evidence, therecan be nocross-examination of the 
expert atall. PERUMAL Mupantar v. T.E Souru 
Inpian Rattway Co , LTD. Mad. 259 
-— Onus of proof—Onus is on plaintiff— 
Plaintiff establishing prima facie case—Onus 

shifis on defendant. : 

The onusisupon the plaintiff and nonetheless 80, 
even when he has adduced some kind of evidence. 
The onus will shift on to the defendant only if the 
evidence adduced by the plaintiff is held to be 
sufficient to establish a prima facie cass. It is not 
merely a question of weighing feathers on one side 
or the other, and of saying that ifthére were two 
feathers on one side and one on the other, that would 
be sufficient to shift the onus. What is meant is, 
that in the first instance the party on whom the onus 
lies must prove his case sufficiently to justify a judg- 
ment in his favour if there is no other evidence given. 
NIRMAL Kumar’ Nawnakuav:Sant Lat Maato 

l Pat. 715 . 

Presumptions—Evidence obliterated by time 

—Presumption, if can fill up gaps. 

Presumptions are permissible to fill in gaps in the 
evidence which have been obliterated by the passage 
oftime DEONARAIN v. KAMTA Nag.174 

Presumption— Judicial proceedings - 

There is a‘ strong presumption in favour of the 
judicial proceedings being carried out according to 
law. This presumptioncan be displaced only by ex- 
ceptionally strong evidence. Buikuam LALLv. JANAK 





DULARI - - Oudh 296 
Evidence Act (I of 1872)— 

‘ BEE Arbitration 470 

SEE Mortgage 168 





— $8.6, 21, 32 (7), 11—Subsequent slate- 
ments by widow of donee and donor tothe effect 
that gift was fictitious—Relevancy and admis- 
sibility to show the fictitious nature of transaction 
—Statemenis held failed to prove this—Oudh 
Estates Act (I of 1869), s. 17—Gift before 1910 
—Registration and delivery of possession, neces- 
sity of. 

It cannot be argued that because a fact or state- 
ment isnot relevant under s. 6, Evidence Act, it is 
not relevant at all.- 

Held, that the subsequent statements made by the 
widow of the donee, in a deed of relinquishment in 
favour of the donor, that the gift (the subject of 
relinquishment) in favour of her husband was 
fictitious andthe statement to the same effect by the 
donor in his wıll after the relinquishment of the 
same property in his favour, were admissible to 
prove the fictitious nature of the gift. These state- 
ments came possibly under the second exception of 
s. 21, Evidence Act, by being admissible under 
s. 32.7) ofthe Evidence Act, and certainly under 
the third exception. The statements in question 
weie also relevant under cl. (1) of s. 11 of the Evi- 
dence Act, because they were inconsistent with 
the fact in is3ue; 

Heid, also, that the statements in question were 
prompted by the exigencies of the situation and 
could by no means be 1elied upon as representing 
the true state of facts and though the statements 
were admissible they had little evidentiary value to 
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prove the fictitious nature of the gift. 
Adthough in order that a gift made before 1910 
be valid underthe Oudh Estates Act, all that was 
required by s. 17 (which was repealed by s 10 of 
U, P. Act ILI of 1910) was either that the deed of gift 
should be registered within a month or that posses- 
sion should be delivered within six months of the 
execution of the deed, yet the language of s. 17 
obviously meant that both the conditions must be 





fulfilled in order to make the gift valid. Ram 
BuaRosE v, Ramesawar Prosap Oudh 481 

S. 11. Sze Evidence Act, 1872, s. 6 481 
—— $. 21. Ses Evidence Act, 1872, 5.6 481 





S$, 24—Circumstances under which con- 
fession is made must be seen—Coénfession held not 
admissible—Pointing of house of complainant by 
accused charged with theft—Admissibility. 

The circumstances under which a confession is 
made must always be scrutinized with great care 
and caution, and in all cases the period of the de- 
tention of the accused in Police custody before a 
confession is made is always an important fact to 
be carefully considered. Though illegal detention 
does not necessarily vitiate a coafession, it isa fact 
to be carefully considered in every case. 


Where the accused in his statement says that he ' 


was induced to confess bya promise tobecome a 
Court witness in ordinary circumstances, little 
weight might attach to such a statement : 

Held, however, that in this circumstance, coupled 


with other facte of the case, the confession of the 


i should be rejected under s, 24, Evidence 
ct. 

The mere pointing out of a house of the complain- 
ant by the ascused charged with theft is not informa- 
tion; itis nota statement incriminating or other- 
wise admissible under s. 27, Evidence Act. Daaman 
HIRANAND v. EMPEROR Sind 737 
-——— $. 27—-Custody under — Whether there 

should be formal arrest—Mere suspect not charged 


nor arrested—Presence of such person with Police. 


-—Whether amounts to. custody—Statement under 
such circumstances 
‘sibility. 

In order thata statement under s. 27, 


be in the custody of the Police; that 


custody 
need not be a formal arrest. 


In the case of mere 


suspects who have not been formally charged with. 


any Offence or arrested under any section of the 
Oriminal Procedure Code, their presence with the 


Poliee under some restraint amounts to “ custody ”. 


which is contemplated by s. 27, Evidence Act. If 
& statement made bya person in the above circum- 
stances leads to thediscovery of any matter,it is 


admissible in evidence under s, 27, Evidence Act.. 


ALLAH DITTA v. EMPEROR Lak. 377 
$. 27—Statement by accused—Mode of re- 





cording—Police recording statement—Duty of trial 


Court. 


Statements made by an ‘accused person which 


contain information provable in evidence ‘under 
ge. 27 of the Evidence Act, should be clearly and 
esrofully recorded by the Police Officer, and they 
should be recorded in the first person, that is to stay, 


in the words used by the accused. They should not. 


be paraphrased, Obviously if what a mansays is 
to be used in evidence, his exact words should be 
used and not wheta Policeman or any one else says 
he said. When the Police have recorded the state- 
ment, it will ineach case befor the trial Court to 
decide how much of the statement is admissible, 
pader s, 27, that is tosay, how much of such ine 
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leading to discovery—Admis- . 


Evidence - 
Act, be admissible, the maker of the statement should / 


xlix 
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formation as relates distinctly to the fact discover- 
able may be proved. And in considering that, the 
Court should bear in mind the fact that-so much of 
such information whether it amounts to a confession 
or not may be proved, provided that it relates dis- 
tinctly to the fact thereby discovered. PUBLIO 
PROSEOUTOR v. Marati KUNTI VENKOBA Rao 
. Mad. 225 

S, 27—Statements under s. 27, howto be 
recorded—Duty of trial Judge. 


Statements made by an accused person which area ` 


or may be provable under s. 27, Evidence Act, should 
be clearly and carefully recorded by the Police 


Officers concerned. They should be recorded in the ` 


first person, that is to say, as far as possible in the 
actual words of the accused. They should not be 
paraphrased. Obviously, if what a man says is to 
be used in evidence his own words should be used 
and not a rendering into third person of the purport 
of his statement. With sucha record of the state- 


ment before him it will then be for the trial Judge - 


to decide how much of it is admissible under the 


section. AtTasappaA GounNDAN v. Emperor Mad. 245 FB . 


-§8. 27, 30—Fact discovered must be rele- 
vant fact and objest matertal object—Fact, if 
can be made relevant by evidence aliunde—Absence 
of such evidence — Statement connecting fact 
discovered-with offence and makingit relevant-- 
Admissibility of statement 
The fact deposed to and the fact discovered ob- 

viously must be relevant and the fact or thing dis- 
covered can only be relevant if it is connected with 
the offence of which the accused 


offence charged and not of anything else.’ Before 
the statement is given in evidence it must be shown 
that fact discovered is a relevant fact and that the 
object is a material object. In cases where the 
things discovered as a result of the accused's in- 


is charged; ` 
andthe confession should be a confession of the ` 


r 


x 


formation are proved to be property stolen from a: 


person and the subject of the charge or worn by 


kand 


the victim of a murder, just before the murder is’ 


committed, the property so diacovered is directly 
connected with the crime and the fact thereby dis- 
covered relevant. It can be made relevant by evi- 
dence aliunde, and, it can be made relevant by the 
statement of the accused itsslf. Ifthere is no evi- 


tod 


dence aliunde, then the Police will not be set in' 


motion unless the fact discovered is connected with 
the case under investigation and if it is the ac- 
cused's statement which connects the fact discovered 
with the offence and makes it relevant, then even 
though that statement amounts to a- confession of 
the offence, it must be admitted because it is that, 
that has led directly to the discovery of the fuct. 
Held, applying the above reasoning to the case in 


question, that the earlier part of the statement that 


the accused and G killed the victim by gagging his 
mouth with a cloth and throttling his neck 
with hands and also by putting a rope and pressing 
it, connected the rope and the cloth gag directly 
with the offence and hence was admissible in evidence 
under s. 27, Evidence Act; 

- Held, also, that the statement that the bottle would 
be found in the dung heap, etc, was not a confession 
but it constituted ‘information’ leading up to the 
discovery of a fact which fact- was made materjal- 
because there was evidencs that at a tims material- 
to this case the accused was inthe near vicinity 
of the scene of murder carrying a bottle and in- 
toxicated. ATHAPPA GoUNDAN v. EMPEROR 

. l _- Mad. 245F8 

-mamn §, 30—- S. 30, if restricts} confession to ons- 


4 
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recorded before Magistrate—Confession under s. 27, 
consideration of, against other accused tried 
jointly for same offence. 

Thereis nothing in s. 30, Evidence Act, which 
restricts the confession to one recorded before a 
Magistrate. Onthe cther hand, Illus. A to sg, 30 
suggests that the section contemplates “the taking 
into consideration” of a confession to an ordinary 
witness. It follows therefore that all such confessions 
when the accused are-being tried jointly for the 
same offence when made by one of them affecting 
himself and another or others of the accused, may 
be taken into consideration as against the other or 
others under s, 30, Evidence Act. ATHAPPA GOUNDAN 





v. EMPEROR Mad. 245F B 
s. 32 (7). See Evidence Act, 1872, s. 6 
481 


s. 45—Gambling, whether art of science. 

Tt is impossible to say that gambling is either an 
ait of science within the meaning of s, 45, Evidence 
Act. HARILAL GORDHAN y. EMPEROR Bom. 282 

S. 49—Satta gambling—Slips found in pos- 
session of accused unintelligible—Police Oficer, if 
con merely give opinion that such slips must be 
records of gambling transaction. 

Under s. 49, Evidence Act, a Police Officer might 
give evidence that he has had a long experience 
amongst people who indulged in satta gamblingin a 
particular district, and that from that experience, 
supported by instances which he should be prepared 
to give soas to establish his meansof knowledge, he 
was satisfied that asystem or code prevailed among 
such persons, and he might then express an opinion 
(which would be relevant under the section) that the 
slips in question were prepared in accordance with 
that system or.codeand had acertainmeaning But 
he is not entitled merely to express the opinion that 
unintelligible documents found in the room of a man 
charged with gambling must be records of gambling 
transactions. It is forthe Court tc decide what the 
dcocaments mean, and opinion onthe matter can 
only be relevant if made so by the Legislature, 
HARILAL GORDHAN v. EMPEROR Bom. 282 

s. 57 —Passages in books containing tradi- 
tion—Writer's special knowledge of tradition 
should be proved. 

Before any judicial notice could be taken of any 
passages in books felating to the alleged tradi- 
tion something more than the mereexistence of the 
passages would have to be proved before the passages 
could be regarded as evidence of a tradition. It 
must be shown that the writers had any special 
knowledge of the alleged tradition or that the story 
was described as a tradition or was merely the re- 
petition of that given in the history. Aosan 
SINGH V. GrIRDaARI Dass Lah, 970 
——~—--——— $8, 83, 35—Map prepared by Municipality 

to which Calcutta Survey Act is made applicable 

under Bengal Municipal Act (III of 1884)—Presum- 
plion of correctness. 

A map prepared by @ Municipality to which the 
Calcutta Survey Act is made applicable under s. 293-4 
Bengal Municipal Act is one prepared under the autho- 
rity of the Government and a presumption of correct- 
ness attaches to itunder s, 83, Evidence Act, even if 
the Calcutta Survey Act contains no provision for 
such presumption, JAGAN KOERI v, OHAIRMAN, GAYA 
MUNIOIPALITY 





' f Pat. 732 
S. 91—Hand-note— Promise of repayment 
sole consideration— Creditor, if can sue on im- 


plied contract. — 
Where there is an express promise of re-pay- 
ment put into writing aa partof the loan transac- 


Evidence Act—contd. 


tion, if the plaintiff recovers at.all, it must be on the 
contract actually made and not on some implied can- 
tract, though it will of course be open to a creditor, 
who lends irrespective of a hand-note and afterwards 
takes a. hand-note merely by way of, conditional pay- 
ment or collateral security, to rely on the implied 
promise contained in the recsipt of the money by 
the debtor. Whether a hand note is the sole con- 
sideration for the advance, and not merely a con- 
ditional payment or a collateral security, is a ques- 
tion of fact, Lapuram Marwart v, Bansrpyar MAR- 
WARI Pat. 881 
———— $8, 91 and 92, Sze Limitation Act, 1908, 

s. 20 422 


S. 92—Hxternal evidence as to intention 
of parties to deed—Admissibility—Instrument Te- 
presenting what was intended to be put down— 
Proviso, if applies, 

External evidence as to the intention of the parties 
to a deed is not admissible. Section 92, proviso l, 
Evidence Act, has no application in a case where the 
instrument represents what the parties intended to 
put down in writing, though it might nob be in 
accordance with what theyintended to doand with 
the legal effect that they secretly wanted to bring 
about but which for some reason they did not want 
to putin writing U Tain v. Daw Huu Rang. 702 


s. 106-Bailor and bailee—Builment of 
animal—Suit by bailor.against bailee for loss on 
ground of negligence — Burden of proof of negli- 
gence—Inference from mere fact of loss —Dtstinc- 
tion between lossof goods and loss of animals— 
Maxim— Res ipsalocquitor, applicability. 

The person who alleges negligence must prove it, 
There is no general exception to this rule, Inan 
action against a bailee for loss of property bailed to 
him, the reason why the burden is thrown on him is 
that the fact of the loss is itself prima facie evidence 
of negligence;and it is incumbent on the bailee to 
rebut that presumption of negligence, under s. 106, 
Evidence Act. But where no such prima facte in- 
ference of negligenca can be drawn, even though it 
is not incumbent upon the bailee to prove a negative 
case that he was not negligent when tbe bailor on 
whom the burden lies fails to prove negligence, s. 106, 
throws a duty onthe bailee to give the reasonable 
explanation of how theaccident occurred. Itis only 
after the defendant, as bailee, has.given a reasonable 
explanation of how the accident happened, that the 
plaintiff is called upon to prove a positive case of 
negligence. It would clearly be inequitable to call 
upon the bailor, who could have had no personal 
knowledge of how the accident happened, to prove a 
positive case of negligence when the bailee has failed 
to set forth the circumstances that led to the accident. 

In the application of maxim res ipsa locquittor there 
isa diference between animals and goods; because, 
in the case of the latter, they have no power of motion 
in themselves and the very fact of motion, disappear- 
ance or loss argues negligence in the bailee. This 
distinction must be borne in mind when the Court 
is called upon to presume that the death of an animal 
must be the result of negligence.on the part of the 
bailee For animals, lıke men, are heirs to a thousand 
diseases, and it would be most unreasonable to con- 
clude from the mere fact of death whateverthe age 
ofthe animal might be, thatit was due to some 
form ofnegligence, Ifthe manner of death is known, 
it is possible for a Court to say whether or no it 
would lead to a prima facie inference that the animal 
died of negligence. KK.G. Ponnappa NADAR v, Tus Na 
Zal PARAKKALATI Mad. 2] 
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—-— 8. 114, Illus. (a)~Facts must warrant pre- whole amount—Hquity, if can relieve against for- 


sumption. , 

Jj is clear that under s. 114, illus. (a), Evidence 
Act, there ig a presumption against a man in posses- 
sion of recently stolen goods that he knew them to 
be stolen. But it is not necessary to rely on that 
presumption if the facts do not warrant it. EMPEROR 
V, SAIFAL Lah 342 

S. 115—Hstoppel— Sale-deed in respect to one 
jagir plot — Recitation that vendor had no more 
jagir plots—Recitation found incorrect—Vendor, if 
estopped. 

Where “in a sale-deed in respect of a jagir plot 
there is arecital to the effect that the vendor has 
no more jagir land but it is found that he has more 
than one such plot, the recital being only a state- 
ment offact not amounting to transfer, does not 
estop the vendor unless the vendees have changed 
their position in any way by such recital, SAMPAT 
Kurzer v, RAMLAL KA! ar Pat. 711 

s. 116—Applicability—Tenant already in 
possession before entering into contract of tenancy— 

5.116, if applics—Such tenant, if estopped from 

challenging landlord's. title -Landlord and tenant— 

Eistoppel. 

Section 116 ofthe Evidence Act is not confined to 
tenancies: in which the tenant was first let into 
possession undera lease. It relates also to tenan- 
cies in which a person already ‘in possession enters 
info a contract of tenancy. Where, therefore, a 
person in possession of land: executes a kabuliyat, 
he is bound by the kabuliyat and estopped from 
challenging the title, of his landlord unless he can 
prove fraud, misrepresentation, coercion or mistake, 
_ Sassoo v. Paspgo PRASAD Oudh 84 
——~— S$ 122—Consent to give. evidence, if can be 

amplied. 

Unde. s. 122, Evidence Act,the consent to the 
evidence being given cannot be implied. Is is in- 
cucvent upcn the Court to ask the party against 
whum th3 evidence is to be given whether he or she 
would consent to the evidence being given and not 
to admit it unless such consent is given. Nea Tin 
V. EMPEROR l l Rang. 529 
Excise Act (I of 1914). s, 62—Partnership between 

partners to jointly work liquor shops—Agreement, 

if valid—Refund of sum advanced to defendant— 

Whether can be allowed—Contract Act (IX of 

1872), s2 65, 23. 

The plaintiff and. defendant were partners, each 
having 8 annas share in certain liquor contracts 
auctioned by Government. After. the bid was 
accepted, an agreement of partnership-was-written 
and signed. The agreement said that the parties 
jointly agreed to work the liquor shops and there 
was nothing in itto prevent the other partner also 
taking an occasional hand in the management or at 
least influencing or advising in the management: 

Held, that the partnership was. prohibited by 


r. 6 made under s. 62, Excise Act. It would be- 


against public policy and would tend to defeat the 
object of the rules if unapproved persons were 
allowed to have any hand ‘in the working of the 
licence and the agreement. of partnership was void 
ab initio as being. opposed to public policy. 
Held, also, that the plaintiff might be allowed 
refund under s. 65, Contract Act, the amount which 
he advanced to defendant. under the. partnership 
NANDLAL v, Tuomis J.. Wirum Nag. 948 
Execution—Compromise--Decree-holder agreetng, to 
accept smaller amount-in full satisfaction, if paid 
within two months—Time held essence gof compre- 
mise~Judgment-debtors! failure—Eaxecution for 


-to- be attached and-svid and it 18 


feiture—Contract—Time essence —Equity. 

As regards the power of the Oourt to relieve against 
forfeiture, equity only interferes to do complete 
justice between the parties. Nodoubt, if forfeiture 
is occasioned by accident, fraud, surprise or ignor- 
ance, & Court of Equity will interpose and relieve 
against forfeiture so caused but it is equally 
clear thate Oourtof Equity will refuse to aida 
defaulter if the forfeiture is wilful or ig the result of 
gross negligence. Where the creditor agrees to 
accept part of the debt in full satisfaction if paid 
within a stated time, equity will notrelieve against 
the provision as to time, 

So wherein execution of a money decree, a com- 
promise is entered into batween the parties whereby 
the decree-holder agrees to accept a smaller amount 
in full satisfaction of decree, if paid within 
two months, but omfailure to do so, the decree-holder 
isto proceed with the execution without any objec- 
tion being raised by the judgment-debtors, the decree- 
holder willbe perfectly justified imlevying sxecu- 
tion for the whole decree, if the judgment-debtors 
fail to pay the amount within the stipulated period. 
In such a case, time isthe essence of the coatract. 
Assuming, however, in favour of the judgment-debtors 
that the Court may in some cases have jurisdiction 
to vary 2 consent order as regards time without the 
concurrence ofall the parties, ıt is clear that in the 
present case the contention that time was not of tha 
essence of the contract and that the judgment-debtors 
were entitled to have the decree satisfied by paying 
the amount within a. reasonable time, is untenable 
and the decree-holder is entitled to proceed with the 
execution. Equity would not relieve against forfeiture 
in such a case even if the failure was not due to any 
fault of the judgment debtors. Kissen Gorak QAN- 
wariwaLa v. MADAN LAL Fut. 668 
Decree binding—Executing Court cannot im- 

pugn validity of desree—Jurisdiction of Court 

passing decree dependent on certain facta—~E recut- 
ing Court, if can take evidence tn proof of such 
acts. ok A 

{i isnot permissible for the Court executing a 
decree to embark: on an inquiry into facts which, if 
established would show that the Court passing it had 
no jurisdiction to pass it, Where the jurisdiction of a 
Court to pass a decree depends on.the existence of cer- 
tain facts, the Court executing the decree shall refuse to 
take evidence in proof of those facts for the purpose of 
determining. the jurisdiction of the Ovurt passing 
the decree. Bris Mo an Das v, PIARI All, 196 


——_——- Judgment-debtor holding land as lessee— 
Right of sale restricted by conditions. in lease— 
Decree~holder attaching property, if bound by con- 
ditions. l 
Where the judgment-debtor is the leses of land 

sought to beattached and under the lease his right 

to sell the-property is restricted, the decree-holder 
is also- bound by the conditions on which the judg- 
ment-debtor has taken a lease of the property sought 
not open to the 
decree-holder- to- ignore: such restriction and to 
assume: that the judgment-debtor has an unrestricted 
alienable interest in the property attached. P. Wyrnz 

v.- Boxeo oF FORBIGN MISSION or Dresspytearan 

Ouvuroy, U.-d: A- Lah. 546 

Mortgaged property sold tn execution of 
money décree—Higits of auctrion-purchaser—Auc- 
tion-purthaser, tf can dispute payment of considera- 
tión. . o : 
Where a mortgaged property ig sold in execution of 





Ni 
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a money decree obtained against the owner, itis not 
open to the auction-purchaser to dispute the pay- 
ment or non-payment of consideration, its 
adequacy or inadequacy, unless it is established by 
clenar and cogent evidence that the mortgage was 
never intended or designed to operate as a real tran- 
saction or fo effect a transfer of title JAGADAMBA 
Presap LALA Y BADRI PROSAD JHUNJHUNWALA 

Cal. 522 
———— Pre-decree compromise, if can be pleaded— 

Remedy of judgment-debtor by separate suit— 

Limitation, if runs fromthe date of dismissal of 

judgment-debtor’s application under Civil Procedure 

Code (Act V of 1808), O. XXI, r. 2, for recording 

satisfaction of decree on basis of pre-decree compro- 

mise— Plea of such compromise, if can be raised in 
subsequent suit by declaration that such compromise 
is binding on plaintiff — Plea, if barred under 

Civil Procedure Code (Act V of 1908, s. 11, 

Eapl.4—Such suit dismissed—Appeal-~ Prayer for 

return of amount paid under compromise — No 

court-fees—No issue on point in trial Court— 

Prayer, if can be granted in appeal. 

There is an essential distinction between the 
functions of a Court which adjudicate on the rights 
of the parties and embudies the decigion in a decree 
and the functions of a Court whose duty is merely to 
execute such a decree The executing Oourt can 
only gointo matters relating to the execution, dis- 
charge or satisfaction of the decree which arise after 
the decreecame into existence and result in its dis- 
charge or satisfaction and not into a pre-decree com- 
‘promise which practically nullifies the decree. Con- 
sequently a pre-deciees compromise cannot be pleaded 
-as a bar in execution proceedings, and a separate suit 
for declaration of the judgment-debtor's rights on 
the basis of the compromiseis maintainable. 

Limitation for such a suit does not start from the 
time of dismissal of judgment-debtor’s application in 
execution proceedings under O XXI, r. 2, Civil Pro- 
cedure Code, for recording satisfaction on the basis of 
the pre-decree compromise. It starts from the date 
of the decree-holder's application for execution of the 
decree, since the judgment-debtor cannot be said 
-to have any cause of action until the repudiation of 
the compromise by the decree-holder by applying for 
execution of his decree. 

But the judgment-debtor cannot raise by virtue of 
Expl. å, s. 1), the plea of compromise, in the sub- 
sequent suit by him for declaration that the com- 
promise was binding on the decree-holder in the 
previous suit. Itis incumbent onhim to raise the 
plea inthe previous suit before the passing of the 
decree. 

Where such a suit for declaring the compromise 
binding onthe decree-holder and for injunction res- 
training them for executing the decree, was valued 

at only Rs. 11,000 arbitrarily for purposes of jurisdic- 
tion and court-fee of Rs. 10 only was paid for declara- 
tion cnly, the relief for injunction being said to bea 
mere consequential relief andthe suit being dismiss- 
ed the judgment-debtor in appeal prayed for allowing 
alternative relief of refund of amount of Rs. + 0,000 
paid by him to the decree-holder under the com- 
promise : 

Held, that as no court-fees were paid on Rs, 80,000 
_and consequently no issue being framed on the point 
in trial Court, there beingno pleading, the alter- 
native relief for refund could not be allowed in ap- 
peal. ROBERT HEROULES SKINNER v. R. M, SKINNER 

Lah.189 
— Sale— Property not attached—Sale, if a 
nullity. 
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`- A sale in execution would not be a nullity even 
ofthe property was sold without its being attached. 
Sita Ram v. GANPATI Nag. 769 
Execution sale— Deposit of 25 per cent. by auction- 

purchaser, accepted by Court three days after sale 

—Sale, if vitiated. 

Where the Court accepts the 25 per cent. deposit 
from the auction-purchaser three days after the sale, 
it is a mere irregularity, not vitiating’ the sale. 
Oroupnaury MTHAMMAD ALI v. Ram Dass Lah. 932 
Setting aside of—Judgment-debtor agreeing 

to sale of property without fresh proglamation 

in case he failed to raise decretal amount within 
extended tume—Sale, if can be set aside on ground 
of irregularity. 

Wherea judgment-debtor applies to Court to grant 
him timeto raise the decretal amount and agrees that 
in case of his failure to do so, the Court may sell 
the property without fresh proclamation, it is not 
open to him afterwards to object to the sale on the 
ground of any irregularity which existed in the pro- 
clamation of sale which had been issued but stayed 
prior to the statement, the contents of which were 
know to him. Muxammap ALI v. Ram Dass 

Lah 932 

Executor—Clause in will giving ‘power’ to defend- 

ant to manage property—Subsequent clauses re- 
- gtricting this general power—Defendant held not 

appointed executor of the testutrix by will. 

~ A clause in a will ran as follows: “ag tothe 
‘nower’ which I have, I give the same to L (i. e., the 
defendant) and one whom he appoints shall carry 
on ‘vahivat’ of the property.’ The general power 
given to the defendant by this clause was curtailed 
by other clauses : 

. Held, that the word ‘power’, as used in varnacular, 
referred in the minds of persons who are not well versed 
inthe English language to the probate of a willor 
letters of administration to the estate of a deceased 
person. But even as such, the words actually used dic 
not cleaily indicate the appointment of the defendant 
as an executor, It could not be held that on a proper 
construction of the clause read alongwith the re- 
maining clauses aad the postscript, the defendant 
had been nominated by the testatrix asthe executor 
of her will. He was given the right to manage the 
property orto appoint a manager. That did not 
make him the executor, and it was doubtful whe- 


ther it made him even an executor according to the ' 


tenor. SwWaATANTRANANDJI v. LUNIDARAM JANGALDAS 
Bom. 411 
Expert evidence. Sree Evidence 259 


Foreign Courts—Courts in India, if foreign Coufts 
to each other. 

The fact that for administrative purposes the 
various Courts in British India are given separate 
territorial jurisdiction does not justify the view that 
they bear the same relationship to one another as an 
English Court does toa Foreign Court. The order 
of one Indian Court may be effective against a per- 
son within the jurisdiction of another Indian Court 
when a similar order by an English Court would be 
of no avail against a person within a foreign jurisdic- 
tion. The inclusion of the Courts in British India 
within the expression “Foreign Courts” not only dis- 
regards the definition of “Foreign Courts" which is 
laid down in the Civil Procedure Code, but fails to 
take into consideration the provisions of s. 136 of 
the Code which lay down the procedure to be adopted 
for enforcement of the Court’s order by arrest of a 
person outside the local limits of the Court’s jurisdic- 
tion Consequently the Court has power to grant an 
jnterlocutory injunction against a person outside 


* 
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the local limits of the Court's jurisdiction and a 

machinery exists for its enforcement. HERBERT OAR- 

BERRY v. OLARK AND Greie, LTD. Cal 652 

Fraud—Benami—Duty of Courts—Court's decision 
must not rest on suspicion. 

Though in cases of alleged benami transactions, 
there may be grounds for suspicion, the Court's deci- 
sion, however, must rest not upon suspicion. The 
Courts are required to be astute in the detection of 
‘fraud; they are not, however, justified in finding it 
*="on grounds which do not show more than its possible 
existence.e When acts of parties admit of a reason- 
able interpretation in favour of honesty and fair 
dealing, they should receive it; tangible facts must be 
proved from which a legitimate inference of fraudu- 
lent intent could’ be drawn. JAGADAMBA PROSAD Lata 
V. Bapri‘Prosad JEUNJ«UNWALA Cal 522 
Frontier Crimes Regulation (Hi of 1901), s. 38. 


Sez Penal Code, 1860, s. 441 346 
Gambling. Sege Criminal trial 282 
General Clauses Act (X of 1897;, s.3. SEE 

Sucorssion AoT, 1925, s. 63 349 





: 8. 3 (20). Sse Provipent Funps Aor, 1925, 
s. 7 597 
——— $, 3 (39)—“Person”, includes Municipali- 
ty. 

The expression “person” under the General Clauses 
Act, 3,.3 (39), includes “any company or association or 
body of individuals, whether incorporated or not.” 
A Municipality is a body of persons incorporated and 
must consequently be included in the term ‘‘per- 


son,” PaLLonJZeE DDULJEE & Sons p. LONAVALA Orty 
MUNIOIPALITY Bom 660 
Gift. Sre Custom (Punjab) 808 


———— Sze Oudh Estates Act, 1£69, s. 17 
; Oudh 481 
=~- Genuineness challenged—Burden of proof. 

Where a deed of gift on the face of it isa per- 
fectly validand genuine document, it is for the party 
alleging the contrary to prove that it was exscuted 
fictitiously. Ram Baagose v, RAMES.WAR PRASAD 
BınGy Oudh 481 
- Revocation—Deed, if can be set aside by 

donor, a ground that it did not represent his inten- 

tion. 

The donor himself cannot set aside a deed of gilt 
on the ground that his intention was that it should 
not operate until his death, especially when there is 
no evidence that the donor of practically the whole 
of the property intended to retain any sort of con- 
trol after the date of the gift. U Turn v. Daw HMU 

Rang. 702 
Goternment of India Act, 1915 (5 & 6 Geo. V, 

c. 61), &. 107—Jurisdietion of High Court to 

interfere in revision with orders of District Magis- 
~ trate under election r. l-A framed under Bengal 

Local Self-Government Act (ITI of 18835).- 
| The High Court ordinarily has‘ supe:intendence 
over the judicial work of all Judicial Officers in so 
far as they are subject to the appellate jurisdiction 
of the Court; and the Magistrate of the District in 
deciding a dispute under r. l-A of the Election Rules 
under the Local Self-Government Act, is acting judi- 
cially. The Magistrate of the District acting under 
r, 1-A is not merely a persona designata, for the defini- 
fion of Magistrate of a District contained in the Local 
Self-Government Act, includes any Magistrate Sub- 
~ ordinate to the Magistrate of the District to whom 
he may delegate all or any of his powers under the 
Act. He is not a persona designata, for as such, he 
would have no Magistrates subordinate to him. He 
is appointed to decide disputes under r, 1-A of the 
Act in the capacity of Magistrate of the District. 
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His orders are, therefore, subject to revision by 
the High Court. Onanpra Kissore MANDAL v. 
Suasinpra Kumar Roy CHOUDHURY Cal. 365 
Government of India Act,1935 (25 & 26 Geo. 

V, Ch. 42), s. 220—Additional Judge appointed 

permanent Judge in continuation of his term— 

Fresh oath, necessity of— Appointment, when takes 

effect. f 

The mere fact that an Additional Judge has been 
made a permanent Judge does not mean that he 
“enters upon his office” as a Judge of the High 
Court afresh, necessitating a fresh oath which is 
required for a person who enters upon his office 
for the first time. The appointment takes effect 
from the date on which the Royal Warrant is sign- 
ed. Hirra SINGH V. Jar SINGH All.153 FB 
Grant— Lost grant—Presumption from long user in 

the case of fluctuating body of ipersons—Whether 

arises, 

The presumption of an origin in some lawful title to 
support possessory rights long and quietly enjoyed, 
where no actual proof of title is forthcoming, is not a 
mere branch of the law of Evidence. It is resorted 
to because of the failureof actual evidence. It isnot 
a presumption to be capriciously made and the wart 
must be satisfied that such a title was in its nature 
practicable and reasonably capable of being presumed 
without doing violence to the probabilities of the 
case. In order that there may be a presumption of 
lawful origin, it is necessary toestablish that there 
was no legal bar inthe way ofvalid grant at its 
inception, and that not only there was a capable 
grantor but there was a capable grautee also in 
whose favour the grant could have been made. If for 
any reason a valid grant could not have been made, 
no presumption of such a grant can arise. Where 
rights of pasturage are claimed by. the whole body of 
villagers on the ground of presumption of lost grant 
such presumption cannot bs presumed by mere long 
user in the case of villagers constituting a fluctuatirg 
body of persons ‘AszanuLLa V. KIAMATULLA Hast 
OHAUDHURY Cal. 785 
Pre-British watan grant—Presumption as 

to recognition by British Government— Limitation 

Act (IX of 1908), s. 10—Nadgir watandar holding 

land subject to payment of fixed judi—Defauli— 

Sovereign power assuming management—Whether 

tantamount to trust—Land granted absolutely in 

jagir to another—Jagirdar describing land as kama- 
vishi judi or amani or vopun dile~ Held, no trust 
created. 

There is no presumption that upon the assumption 
of sovereignty bythe British Government, the pre- 
British watan grant was recognized. 

In order that the'statute of limitation might be 
ousted, there must ba a direct trust constituted by the 
‘act of parties and not a constructive trast arising by 





‘implication of law Where land is held by a nadgir 


subject to payment of fixed judi, the mere assump- 
tion of management by a sovereign power of lands 
on failure to pay the customary judi is not tantamount 
to ‘vesting’ in trust of such lands under s 10, Limita- 
tion Act. The words “in trust for a specific purpose” 
in that section must obviously receive a restrictive 
interpretation. Assuming that the lands were freely 
surrendered by the nadgirsinto the possession of the 
ancient rulersor the grantees through them on ac- 
count of their inability to pay the customary judi, 
the paymentof which was the essential condition of 
the tenure, that surrender whether voluntary or not 
will not necessarily create a trust of the limited 
character and nature attaching to property within 
the meaning of s, 10, Limitation Act. 


liv 
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Ancestors-of A held certain lande before the advent 
of British Rule, as.watandar patils, kulkarnis: snd. 
nadgirs, subject to payment of fixed judi. On default. 
being made im paying the judi, the Ruler took over 
the land as zapt. ‘Thelandappertaining to zapt inams 
of the nadgirs.were in 1832 granted subsequently as 
jahagir absolutely to the ancestors of B, who descrit- 
ed the land as kamavishi judi land or amani or vopun 
dile in village accounts. When the British Rule was 
established, an Inam Commissioner was appointed 
to enquire into. the claims to exemption from land 
revenue. The Commissioner decided that the lands 
of B's ancestors-were sarva inam,te., pelmanent 
revenue free grant. A eued B for possession of land, 
contending that the lands were handed over in trust 
to the jahagirders for reimbursing themselves for the 
loss of judi out.of the. income- and’ for restoring the 
lands tothe watandar nadgirs whenever the latter 
offered to pay the judi regularly in respect of the said 
lands, and that-the plaintiffs now offered to pay the 
balance of the.judi if any recoverable and due upon 
the lands on condition. of the:restoration.of the lands 
by the defendants.trustees : 
`" Held, that the description-of the land as kamavishi 
or amani or.vopundile by B's ancestors did not 
create a trust.and did not make them trustees, even if 
they kept the land.in suspense account with a view 
to its restoration. 

Held, also (Per, Wassoodew, J., Broomfield, J. contra), 
that the decision of the Inam Commissioner was not 
binding on nadgirs who.were not parties to’ the 
VITHALRAO CHIDAMBARRAO HEBLIKAR v. 


enquiry.. 
Baswant Bisto NADGIR Bom. 844 
Guardianship. Ses, Muhammadan Law 876 


Gujarat Talukdars’ Act (Bom, Act VI of 1888), 
S. 16—District Judge's. decision under—Second 
appeal, if lies. : i 

- The decision of the District Court under s. 16, 
-Gujarat Talukdar’s Act, on appeal from the Taluk- 
dari Settlement Officer partakes of the same charac- 
ter 288 decree.in appzal from an ordinary suit, 
and, therefore, like all such decrees, is subject to 
second appeal to the High Court. DARBAR ALABHAI 
VAJSURBHALY BHURA BHAYA Bom. 536 
Hinau Law—Adverse possesslon—Widow. in 

possession — Adverse possession against’ her— 

Whether effective against reversioners. 

: Under the. Hindu Law adverse possession against 
a Hindu female heir will not. be effective against and 
binding on the reversioners. Ram B4AROSE v. 
RAMESH WAR PRASAD Oudh 4381 
Allenation—‘Benefit to estate’, inter- 

pretation of-—Transaction, if should be of a 

defensive nature. 

‘The narrow view taken. of. the interpretation 
ef the expression ‘benefit of the estate’ that unless the 
transaction. is of a defensive. character.in the sense 
that it is calculated to protect the. estate from some 
threatened danger or Yestruction, it cannot.be said 
to: be forthe benefit.of the estate is.not justified. by 
the pronouncements ofthe Privy Council on the 
point. The transaction in order to be for the benefit 
of the.estate need not be.of a defensive character. 
SELLAPPACHEITIAR V. SUPPAN OLETTIAR Mad. 216 
mi Remte reversioner instituting 
declaratory. sutt, in presence of nearer reversioners 
—Suit, if should be dismissed — Exercise of 
judicial, discretion Making, nearest reversioner 


- party. P ; 

Oer Madhavi Nair and Stodart, JJ., in Final 
Judgment.—Though the law does not generally: en- 
courage declaratory suits by remote reversioner when 
nearer reversioners, are, in, existence, still, it. is-not 
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always necessary that such suits.should. be dismissed, 
for Courts in a proper case may well allow the suit to, 
go on, taking care to safeguard the interests ofthe. 
nearer reversioners in existence. Insucha case the 
Court must exercise a judicial diseretion in deter- 
mining whether the remoute reversioner is entitled to 
sue and would probably require the nearest rever- 
sioner to be made a party to the suit. Laxsymi 
AMMAL V. ANANT JARAMA AYYANGAR Mad. 7 FB: 
——--—--- Allenation—Sale by one co-parcener of his, 
undivided interest’ to another co-parcener— 
Whether effects severance—Co-parcener alience,, 
rights of. wet 
There is no warrant. for holdingthatan alienation 
of his undivided interest in the entire family estate, 
or, a portion thereof, by a co-parcener in favour of one: 
or more of the remaining ,co-parceners effects- a 
severance of the alienor from the joint family. The 
alienation per se cannot be held’ to be an agreement 
between the members of the family to become divided. 
or expression by the alienor of his intention to. 
separate from and much Jessa communication there- 
of to the remaining members of the family, and 
the alienor acquires rights in thb subject-matter of 
the alienation, notwithstanding. the undivided status 
ofthe family The case of an alienation by one co- 
parcener infavour of the only other or all the other 
co-parceners stands on a different footing, as then the 
alienation would in effect be an agreement between all, 
the sc-parceners that particular property should 
thenceforward be the subject of ownership in a, 
particular manner and it is well-settled that by agree- 
ment between all the co-parceners a severance of 
interest can be effected between them in respect.of, 
the subject-matter of the agreement. An agreement 
between some of several co-parceners cannot bring 
about that result and un principle the rights of a 
co-parcener alienee who is not the only other co- 
parcener cannot be higher than those ofa stranger 
purchaser. The latter cannot resist the claim of non- 
alienating co-parcenersto the whole of the alienated 
property, and his only remedy is to enforce his right 
under the purchase by a suit for general partition. 
CHELIKANI JAGGANNADHARAO V. MERLA RAMANNA 


àad. 559 
——~—Debts—“Debt", scope of. 

The word in the Hindu texts which js 
translated ‘debt' has a wider significance than ‘2 
present obligation to pay a liquidated sum of money, 
which isthe ordinary meaning, of the word, It 
would. include a. liability for mesne profits incurred 
by the father before partition, although the actual 
liability was vot determined in a suit until after 
the partition. VADLAMANATI VENKATANARAYANA Rao 9, 
GorTtuMUKKULA VENKATA SomaRasu ` Mad. 101 FB 
- Father- Son's liability. Seg Oivil 

Procedure Code, 1903, s. 53 101 FB8 
a a Father—Son's liability—Suit against 

father as representative of joint family —Decree 
against, in such capacity—Whether binds jotnt un- 
divided son, even tf not party to suit-—Decree, if 
can be executed after father's death against joint 
family in kandsof son—Pre-decree partition, if 
can be pleaded. 

Where a decree has been. obtained against the 
manager as representative. of the joint family in res- 
pect ofa. joint family liability, it will be binding,on 
his. undivided brothers and the entire joint family 





property can. be taken. in execution though the un: 


divided brother was not madea party to the suit: 
This. principle would.a fortiori apply. to the case 
of. a father. and son, Therefore, where a father or 
other. manager. is: sued,as & representative of a 
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family, the other members of ‘the family must be 
heldeto be substantially parties to the suit through 
such manager. The fact that they are nct parties 
eo nomine will not render them any the less parties 
to thesuit. Even ifthe decree does not show on 
the face of it that it was passed against the co-par- 
cenary, it would still bind the whole family, inas- 
much as, the father can effectively represent the 
whole family in such euit. It can be executed 
against the joint family property in the hands of 
the son on, the death ofthe father. It doesnot lie 
in the-mouth of the son in execution ‘to say'that a 
partition had taken place between him and his 
father before the passing of such decree. The case 
is not different, when the manager 19 sued in a 
representative capacity in respect of joint family 
liability andthe other undivided members are not 
made parties to the suit  VADLAMANATI VENKATA- 
NARAYANA Rao v GoTTUMUKKULE VENKATA SoMARAJU 
Mad. 101F B 
~ Debts—Father—Whether can sell family 
property to discharge debts contracted by him— 
Decree against father—Sale in execution— Pur- 
chaser, if gets all the rights of father —Sale under 
Bihar and Orissa Public Demands Recovery Act 
(IV of 1914), s. 23—~Purchaser, whether gets right, 
title and interest of judgment-debtor. i 
A father by incurring a debt binds the property 
of the sons so long as the debt-is not for immoral 
purpose andlays ths estate open to execution pro- 
ceedings based upon a decree for the payment of 
that debt. Where the decree is against the father, 
it is necessary in every case to ascertain what the 
rights and interests of the father are. In his indi- 
vidual capacity and apart from his fathership, it is 
true that he hasa right to partition and to take such 
share ag might be allotted to him on partition ; but 
in respect of his fathership he has the further right 
to sell the family property to discharge debts in- 
curred by him and thesons are not ina position to 
object, being bound by the pious obligation to pay 
the father's debts in any case Therefore, what has 
to be taken into execution isthe right and interest 
of the father, including not only his individual 
rights but the rights which he possessed by reaso 
of his fathership: 
The provisions of the Bihar and- Orissa Public 
Demands Recovery Act clearly show that the effect 
of a sale under that Act ‘is the same as the effect of 
a sale under the Oivil Procedure Vode, and conse- 
quently all that passes tothe purchaser is the right, 
titieeand interest of the persons named as the judg- 





ment-debtors. Ma ADEO Kam Kasarwani v. GANESa 

Prasad Pat, 232 
Gift. See Oudh Estates Act, 1869, s. 17 

Oudh 481 





Guardlanship—Joint family - Guardian, 
if can be appointed for person of minor—A ppoint- 
ment of guardian to enable minor to, sue for parti- 
tion under Guardians and Wards Act—Propriety 


of. 

There is no doubt that no guardian of property 
can be appointed in the case of co-parcenary property 
so as to deprive the managing member of the family 
of his right tomanage the property. It maybe that 
there is no prohibition in the Hindu Law to the ap- 
pointment of a guardian ofthe person of a minor 
member of a joint Hindu family, but where it has not 
been shown that any circumstances exist which take 
thecase out of the rule that ordinarily such action 
should not be taken in the case of amember ofa 
joint Hindu family, appointment of ‘a guardian 
gader the Guardians and Wards Act is not necessary 
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merely because such a course will enable the minor to 
sue for the partition of the co-parcenary property. 
Hrran Devi y. CHANAN SHAN Lak. 100 


Impartible estate—Alienation—Power of 

proprietor—Nature of—Madras Impartible Estates 

_ Act UI of 1904), s. 4—Scope of —Interest of co- 

. parcener other than holder--Whether mere spes 
successionis. 

Io an impartible estate the power of the pro- 
prietor in regard to alienating his estate or bind~ 
ing it by his debts, is-cu-extensive with thatof a 
manager of a joint Hindu family, not being a father 
or grandfather. The Madras Impartible Estates Act, 
does not recognise the doctrine either of antecedent 
debt or of pious obligation. 

The interest inan impartible estate of co-parce- 
ners other than the holder is not a mere spes 
successionis bub a right of co-ownership. Such right 
cannot be regarded as merely Visionary. SELLAPPA 
CŁLETTIER V ‘SuPPAN O. ETTIAR Mad. 216 
——— Vritti—Land in Sind~Yajman 

vrittl, whether partible and alienable—Burden of 

proof~—Vritti enjoyed by rotation by male agnates 
or by widow of male agnate—Whether sufficient to 
prove partibility. 

According to ths law established in Sind, yajman 
vrittt is impartible and inalienable. Where a per- 
son contends that a certain orittt is parbible and 
descends not only on male agnates but on both male 
and female cognates, he must prove such custom, 

The mere fact of enjoyment of yritit by rotation 
by the male agnatic descsndants of a purokit or by 
a widow ofthe male agnate, would not render it 
partible and heritable a3 any other kind of p:uperty. 
Mistiz KanayaLbaL Roosiram v Misie LAL UCU. anp 
Gop .ARAM Sind 241 
--—— Joint familly business—Presumption. 

Whei co-parcenary funds are employed in a busi- 
ness, there may be one of two intentions: either that the 
concern belongs to an individual member, his share 
being debited with the sums employed or what is 
more natural that the concera was carried on for the 
joint benefit. However inthe absence of evidence to 
the contrary, the business will be presumed to belong 
to the entire co-parcenary. MANIOKAM UnETTI y. 
KAMALAM ; lad.178 
rr Father—Power to sell son’s share to 

satisfy his debts—Whether limited, by his being also 

manager. l 

There is no justification for any limitation of the 
father's power to:sell his sons' share to satisfy his own 
debts to a situation in which the father is also the 
manager. VENKATARAMANA v. NARAYANA VAIJAPPA 
BuANDARY Mad 608 


Manager—Alienation — “Benefit ‘ te 
estate’, what constitutes —Acqutsitton of new pro- 
perty by pre-emption, when justified as legal necessi- 
ty —Mortgaye of family property to rare money 
to pay pre-emption decree — Whether necessarily of 
benefit to estate. 

"There is nothing in the Hindu ‘Law to prevent the 
head and manager of a joint family from doing any- 
thing inthe imeerest ot the family which auy other 
prudent manager may do. The test should always be, 
whether the transaction entered into by the head or 
manager was advantageous and for the benefit of the 
estate. A transaction cannot be said to befor the 
benelit of the estate, unless ic is of a defensive 
character calculated to protect the estate from some 
threatend danger ordestruction. For @ transaction 
to be for the benelit of the estate, it is sufficient ii 15 
is such as a prudent owner, or rather a trustee would 
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have carried out with the knowledge that was avail- 
able to him at the time of the transaction. 

No hard and fast rule can be laid down as to what 
constitutes and what does not constitute “the benefit 
to the estate”, and if must vary according to circum- 
stances of each case. There can be circumstances in 
which the acquisition of new property, by pre-emption 
or otherwise can be held to be justitied by legal 
necessity. Also, in certain circumetances, it may be 
held that such acquisition was a beneficial and pru- 
dent act such as would justify a mortgage of joint 
Hindu family property by a manager. But the fact 
showing that the transaction was beneficial and pru- 
dent must be proved, the acquisition of new property, 
with money raised upcn a mortgage need not neces- 
sarily be of benefit to the estate : 

Held, that the defendant failed to prove that the 
transaction was beneficial and prudent. Bris 
Mogan LALL v. SARABJIT SINGH Qudh 286 


Joint family—Manager — Minor — Joint 
Hindu family—Contract made by manager of 
family in cluding minors—Whether can be specifi- 
cally enforced, 
When the agreement is made by the managing 

member of a joint Hindu family, it can bes pecifically 

enfoiced even if there are minor members in the 
family, provided of course, the transaction is of 
such a nature that it would have bound the minors 
if complete. The mere fact that the word guardian 
has been used instead of the word Manager is not 
enough to non-suit the plaintiffs, when the facts 
pleaded on both sides make it clear that the family 
was joint and that the party contracting on behalf 
of the minors sie the eae a could have been 
i lse. JAGDEO ING v. BISAMBHAR 
nothing e Nag. 654 


——— Presumption—Mere possession of 
oint family property at date of purchase, whether 
sufficient to raise presumption that property ac- 
quired is joint Jamily—Burden of proof —“Nucleus"; 
meaning of. sa ee oh, & 
From the existence of a joint Hindu family, it is 

not to be presumed that there is any joint tamily 

property, There is no presumption that property 
which belongs to a member of a joint family is joint: 








family property. The party in setting out.to prove. 


perty is joint family property must in the 

T EARRA discharge the burden of proving that 
fact. But if there isa joint family, which possesses 
a nucleus of joint family property, then property 
acquired by a member ot that family is presumed to 
be joiat family prapori: The nucleus of joint 
j roperty necessary to give 1ise 1 
ae dat be family property from which the 
purchase money forthe property ın suit might have 
been derived wholly, or at any rate in considerable 
A A date of the purchase of the property is not 
enough to raise the presumption that the property 
purchased is itself joint family property. It would 
be unfortunate ifthe Court was, bound to presume 
that something had occurred, which on the evidence 
could not possibly have occurred, and if it be shown 
that the only joint family property existing at the 
date of the acquisition ot the property was of 
such anature that it could not possibly have been 
the means of acquiring the property then the 
presumption that the property is joint family pro- 
perty does not arise. BABUBHAI GIRDSARILAL V 
UsamLAL HARGOVANDAS _ , Bom. 623 
Trade—Contract by joint family 


eee . 
firm—Suit on such contract by member who is also 
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manager of such firm in his own name and on 

behalf of joint family—Maintainability. 

A member of a joint Hindu family who is also the 
manager of the joint family firm, can institutea suit 
on a contract entered into by the joint family firm, 
in his own name alone on behalf of the joint family 
which is carrying on business asa firm, NIHALCSAND 
Hanuma v, Frau THakurpas Monoaann Sind 575 . 

Fartition—Deed of partition requiring. 
registration not registered—Admissibility to prove | 
division in status. 

An unregistered instrument of partition, requiring | 
registration, can be received in evidence to prove that 
there was a division in status. MANIOKAM Cserii v. 
KAMALAM i l Mad. 178. 
— ————— Division in respect of part of joint 
estate — Legality of. 

The members of a joint Hindu family can makea , 
division and severance of interest in respect of a. 
part of the joint estate whilst retaining their status as 
a joint family and holding the rest as the properties of. 
the joint undivided family. No express agreement is 
necessary for this purposs and it depends on the 
circumstances of each case whether a severance of 
interest in respect of a part of the joint estate creates 
a disruption of the family status. The intention to 
remain joint as to the rest of the estate may be in- 
ferred from the conduct of the parties. OnELIKANI 
J AGGANNADJSARAO V. MERLA RAMANNA Mad. 559 
———— Intention to separate—Communica- 

tion to all—Necessity of 

Under the Hindu Law a partition may be effected 
either by agreement between the co-parceners or by 
an unambiguous declaration of an intention to be- 
come divided. The agreement must be between all, 
the co-parceners as otherwise it will lead to the in- 
conceivable position, viz., a severance between the , 
partiesto the agreement without any disruption | 
between either of them and the other co-parceners, ; 
and to have that effect, the intention to become 
divided, should be communicated to all the other co-,, 
parceners, Two or more members of an undivided 
family, be they members of different branches or of, 
one and the same branch of the family have no legal | 
existence as a separate independent unit, so long as 
the family remains undivided, CaoELIKANI |AGGANNA-, 
DHARAO V. MERLA RAMANNA „u Mad. 559 
————— ~ Partial partition, permissibility —_ 

Thorough partition of all assets between three | 

brothers constituting jotnt family—Only outstand- 

ing jointly allotted to two brothers to be divided 
equally between them-—One of them, if can claim 
share of other by survivorship. _ 

The character uf undivided property may be taken 
away by a partial partition from some part of the 
estate, whilst as regards the rest, the members may 
retain their joint status. 

Where, however, the division of property belonging 
to joint family was complete and thorough as between 
three brothers who constituted the joint family, 
but as regards certain outstandings jointly allotted to 
two brothers there was u Clear recital that they were 
to be divided in equal shares between them : 

Held, that the outstandings thus jointly allotted did 
not retain the character of undivided property, so 
that on the death of one of the allottees, the other 
could not claim by survivorship. Manroxam Cuertri v, 


KAMALAM Mad. 178. 
a Re-union— Proof of. 

Re-union after partition, between the members of a 
joint Hindu family being of very rare occurrence, 
requires, when alleged, strict proof Manioxam 
Geant y. Kamala | Mad. 178 
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Religious endowment, Ses Berar Inam 

Rules, rr. 4, 5, 6 -< 242 

——— Alienation of math property, not 
for legal necessity, by previous mahant who ina 
sutt agreeing to hold such alienation valid—Such 
agreement whether binding on his successor —Succes- 
sor, tf entitled to recover property alienated—Such 
compromise, if a bar to investigation into original 
transaction of sebts in suit brought by succeeding 
mahangt, 

Where ina suit the previous mahant agrees to 
hold certain alienation of math property as valid 
though the debt for which the alination were made 
were without legal necessity, the compromise em- 
bodying such agreement is contrary to Hindu Law 
and is not binding on the succeeding mahant and he 
is entitled to recover the math property conveyed by 
such compromise, 

Such a compromiss cannot operate to prevent the 
ultimate investigation into the nature of the origi- 
nal transaction, which issue can be raised in a 
suit brought by the succeeding mahant within 12 
years of his succession to the math. RAMDAN PURI 
v, PARBATI Kuar Pat, 457 
Succession— Presumption —Deed not 

showing any mode of succession to shebaitship— 

Shebaitship, whether vests in heirs of founder, in 

absence of custom to contrary. 

According to Hindu Law, when the worship of 
an idol has been founded, the shebaitship is held to 
be vested inthe heis of the founder, in default of 
evidence that he has disposed of it otherwise, or 
there has been some usage, course of dealing or some 
circumstance to shw a different mode- of devolu- 
tion. 

Where the deed of endowment provided that “the 
earbarahkar and manager of the temple has all the 
powers like myselfas proprietor,’but no sarbarah- 
kar or manager has or will have the power of alienat- 
ing the aforesaid property: " 

Held, that the last clause imposing restriction on the 
power of alienation bad references only to the dedi- 
cated propeity, and not to the office of shebait : 

_ Held, also, that the powers referred to in the 
sentence ‘all the powers like myself a9 proprie- 
tor“ were the powers of management which have to 
be exercised by the manager, and the sentence only 
Meant that the sarbarahkar, and manager for the 
time being shall have all such powers of manage- 
ment as were possessed by the executant himself as 
proprietor without any reservation, They had not 
any reéerence to the right of succession to the office 
of shebait. Therefore, in such circumstances the 
shebaiiship, not having been disposed of otherwise 
must be held to be vested in the heirs ot the 
founder inthe absence of custom or usageto the 
contrary. GuLaB Dass v. Mano.iaeg Dass Oudh 81 

~- Reverstoner—Sutt by distant reversioner— 

Allegations ın plaint against presumptive reversioner 

—~ Necessity of. 

Before the distant reversioner can succeed, materials 
must be placed before the Court that can reasonably 
lead to the inference that the nearer reversioners 
are coliuding or have precluded themselves from 
suing. The mere fact that the lower Appellate Court 
had granted a declaratory decree isnot by itself a 
ground for maintaining it when this aspect of the 
matter was not present to its mind atall. Further 
the mere fact that the nearest reversioner had con- 
sented to the alienation or was supporting the aliena- 
tion cannot by “itself prove that his conduct was 
impro per. This is an additional reason for insisting 
upon allegations in the plaint against the presump- 
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tive reversioner. I. M. RATNA MUDALIAR p. Kris A 
MUDALIAR Mad, 760 
Succession—Bandhus—Preference of whole 

blood to half blood. 

Amongst sapindas ofthe same degree of descent 
from the common ancestor, a sapinda of the whole 
blood 1s a preferential heir to a sapinda of the half 
blood and thisrule is also applicable to bandhus. 
SAHODRA v. Ram BABU All. 792 

mem Bandhus—Sagotra sapindas—Descent 
in unbroken male line from common male ancestor 

— Necessity of —Claimant and propositus not proved 

to be descendants of common male ancestor--Claim- 

ant, if can succeed, - 

Paternal aunt's son is an atmabandhu. Bandhus 
can succeed only after sagotra sapindas. Even 
assuming that sagotra relationship is capable of 
being postulated outside the marriage relationship, 
the least that is . required to constitute sagotra 
sapindaship isdescentin an unbroken male line 
from a common male ancestor, In this respect the 
conception Gorresponds to the notion of agnatic 
relationship. Sucha connection cannot be postulated 
as between two persons of whom it cannot be predicat- 
ed whether they were born of ths same father or 
different fathers. As shown by the enumeration in 
placitum 5 of s. 5 of Chap. II of the Mitakshara one 
has tostart with the great-great-grandfather and 
then bring in his descendants in the male line. 
Where itis impossible to say that the claimant and 
the propositus were descendants ofa common male 
ancestor, he cannot succeed in preference to the 
paternal aunt's sons of the propositus. I M. RATNA 
MUDALIAR v. KRISHNA MuDALIAR Mad. 760 

idow—Accretion— Decree against widow 

—Execution against property purchased by her 

from savings—Reverstoners objecting on ground 

that it formed accretion to estate—Onus is on them 
to prove it. 

Where a money decree obtained against a Hindu 
widow after her husband's death, is tried to be exe- 
cuted against property purchased by the widow from 
her own savings, the onus lies upon the reversioners 
who object to the execution and allege accretion, to. 
show that the property purchased by the widow from 
her savings was not her own but was intended to be 
an accretion to her husband's estate. JAMUNA PRASAD 
Sinau v. Ram Paparatu SINGH Pat. 964 

. Money taken for necessities and 
money taken for permissible expenses —Distinction 

—Duty of creditor in each case. 

There is always a distinction between the money 
taken for the necessities of a widcw, which are 
more or less ofa compulsory nature and money 
taken for permissible expenses. In the former casa 
each transaction must be dealt with separately. 
The creditor hag only to prove necessity ora bona 
fide inquiry about its existence, But in the latter, | 
the subsequent conduct and expendituré of the 
limited owner may also have to be taken into con- 
sideration. The entire position of the estate must 
come under review. Hach transaction cannot be 

ealt with separately. No doubt, this is hard upon 
P creditor, but it cannot be helped. He onters 
into transactions with a limited owner and advances 
money for limited permissible purpose and must 
take the risk of it, LAKAN SAHU v. SHYAM SUNDAR 
OnaKRAVERTI Pat. 110 © 
Nature of estate, taken by widow. 

The position of a Hindu widow or other female heir 
is an anomalous one, for, although she is said to 
possess a qualified interest, she can in certain circum- 
stances alienate the ‘entire éstate, She is” thus 


ee 
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in one sense the heir of the last male holder. 
Laks: MI AMMAL V. ÅNANTHARAMA AYYANGAR 

Mad.7 FB 

Widow—Suit between widow and rever- 

sioners—Compromise forming contract to pay widow 

out of income—Holder of personal decree against 

widow no party to it—He cannot enforce compromise 

against reversioners after widow's death. 

In a sajt by the reversioners against a widow, a 
compiomise was entered into and this formed acon- 
tract between the paities of which one of the terms 
was that the then existing debts of the widow to her 
creditors wereto be paid out of the income of her 
secular properties. The petitioner holding a personal 
decree against her or his predecessor was no party. 
This was no case of a , trust, nor did the contract 
establish any charge on the property : 

Held, that this was merely a private arrangement 
between the reversioners and the widow to which the 
petitioner’s predecessor was no party, and the peti- 
tioner could not enforce the contract against the 
reversioners. KUMAR CHANDRA Sings DUDLORIA v. 
Gosinpa Das Natu Cal. 867 
me - Suit for personal claim against 

widow—Revrerstonary interest, tf bound. 

If the suit is for a personal claim against the widow 
then merely the widow’s qualified interest is sold and 
the reversionary interest is not bound by it. KUMAR 
Onanpra SINGH Dupyorta v GOBINDA Das Natu 

Gal 867 

Ser Oudh Estates Act, 

481 

Surrender—Grantee already in 7 08- 

session of half ancestral estate~Handing over of 

deed to grantee and his acceptance—Suficrency of, 
for validity of surrender. 

Where a surrender deed is executed by a widow in 
favour of the next reversioner who was already in 
possession of half the share of the ancestral property 
and he accepts it, the handing over of the deed of sur- 
render to the grantee and the latter’s acceptance of it 
is sufficient acceptance by him of the surrender of the 
estate. BROJESWARI DASSI v, MONORANJAN DUTTA 

Cal. 626 
Surrender—Validity— Test of. 

The test to seeifa surrender by a Hindu widow is 
valid is whether there was a bona fide and total re- 
nunciation of the widow's right to hold the property 
and this renunciation may be effected by any volun- 
tary act on her part which has the effect of effacing 
herself from the succession as completely as ifshe had 
died. BROJESWARI DASSI v. MONORANJAN DUTTA 

Cal. 626 

—— Surrender—Widow executing sur- 

render deed of all her property—Omission of one 

item from the possession of which widow and her 
husband were excluded— Surrender, validity of. 

Where a Hindu widow surrenders the whole estate 
inherited by her from her husband to her next re- 
versioner and keeps back no portion for herself and 
the schedule enumerates the properties, but in the 
last portion of the deed she states that she becomes 








— — Surrender. 
1669, s. 11 














totally divested of all her rights in the estate left ` 


by her husband and ‘all the rights in the said estate 
vest in the grantee, hêr omission to mention a small 
item of property in the deed will not vitiate the 
surrender when it appears that the poition so left out 
was one from the possession of which the widow and 
her husband were kept out for a long period. 
BrosyeswaRi Dassi v. Monoransan Dutta Cal. 626 
~——-—— Will—Construciton—Legatee made owner in 

possession of property—Legatee to spend income 

ọn virtuous actions, charitable purposes and puja 
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path of idol—Held, there was possibly a charge in 

favour of idol to cover worship expenses with a 

gift of property to legatee, but there was no gift 

of whole income to idol, 

Where by a will the legatee is made owner in 
possession of a certain house but enjoining him to 
spend income of the houseon various objects, by 
virtuous actions, charitable purposes and pujapath 
of the idol, there is a gift of the house to the legatee 
with possibly a charge in favour of the idol to cover 
the worship expenses, There is no gift of the whole 
of the income to the idol. Laxuna v. Srpa RAM 

All. 587 
Wili—Construction — Religious endowment 

—Ceremonies of sankalpa and samarpan, tf neces- 

sary—Held on construction, that will was a devise 

to make perpetual family settlement. 

The ceremonies of sankalpa and samarpan are not 
essential to the dedication of property to an idol; 
nor if the trust is not created by will need there be a’ 
document in writing. ; 

“At the time of making a will, the testator's wife § 
was pregnant. A clause of the will stated that if the 
child should bea son, then he would be the sole and - 
exclusive owner of all his property; if the child 
should not be a son, ‘he directed that the four sons 
of S and S should manage the property and he 
disposed of the interest on his deposits, rents of the 
houses and the income uf the temples in favour of his 
wives.: There was no provision for the maintenance 
of the temple or its service. The testator attached to 
his bequest both to his unborn son and his widows 
and the sons of S the condition that the property 
shalt not be alienated or encumbered as itis tukana 


property : a ae 
Held, that the last condition was not in itself 
sufficient to dedicate the property to the temple and 


that it could not be said that there was a gift to the 
temple subject toa charge for the maintenance of 
the family or a gift tothe family subject to a charge 
infavour of the temple. The will was merely an ` 
attempt to make a perpetual family settlement under 
the guise of a religious endowment. MuLcHAND | 
HAZARIMAL v, HassomaL BAOROMAL Sind 127 
Hindu Law of Inheritance (Amendment) Act 
(H of 1929), s. 2— Hindu male dying before Act, ` 
succeeded by limited female heir- Such female heir — 
living after passing of Act—Succession of revi- 
sioners, to deceased male when opens—Law govern- ` 
ang such succession l 
Under the Hindu Law it is the death of the female 
heir that opens the inheritance to the reversioners, ` 
who till then possess an inchoate right, genérally 
termed a spes successionis ; jn other words, the male’ 
holder is regarded by the law as having lived up to 
and died ut themoment of thedeath of the female 
heir. Whena female heir intervenes, therefore, the 
fictional death of a Hindu male is something differ- 
ent from hisactualdeath, the result being that the 
date of his death is for this purpose postponed to the 
death of the limited owner. l : 
Consequently the succession to a Hindu male dying - 
before the passing of Act IL of 1929, leaving a 
female heira limited owner under the law, who is 
alive after the Act has come into force, opens ous’. 
after passing of the Act and ie governed by the pro- 
visions of that Act. LAKSHMI AMMAL V, ANANTHA- ` 
RAMA AYYANGAR _ Mad. 7 FB 
- $ 2—“ Sister's son”, whether include son of 
half-sister , 
It would be repugnant to the ordinary canons of 
construction to givea wider meaning to the words 





used in the section than those words ordinarily bear, ` 
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Hindu Law of Inheritance (Amendment) Act— 
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The words “ sister's son” ins. 2, Hindu Law of In- 
herifance (Amendment) Act,mean only the son of a 
sister of the full blood and do not includetheson of a 


half-sister. Sacoprav Ram BABU All. 792 
Hire-purchase. Seg Contract Act, 1872, s. 56 
512 
Husband and Wife. Sez Benami. 831, 856 
Impartible estate. Ser Hindu Law 241 


imperial (Eng.) Copyright Act (1911), s. 25 (2). 

See Oopyright 406 
Income-tax—“Agricultural income", scope of. 

THe statutory definition of “agricultural income” 
involves no artificial extension but merely embodies 
the significance attaching in a business sense to the 
word ‘income’ when applied to agriculture. Oom- 
MISSIONER OF INCOME-Tax, MADRAS v. S, Matalas 

Mad. 1F B 
income Tax Act (XI of 1922), s. 2 (1). Sse 

Income Tax Act, 1922, 3. 4 (2), Proviso 2 aang 

E 


——~—— 8.4 (1), (2)—Cls, (1) and (2) of 8.4, whether 
mutually exclusive. 

Clauses (1) and (2) of s. 4 should not 
mutually exclusive. The first clause comprises 
‘receipts’ falling under cl. 2 as well and when the 
facts of a case clearly bring it within the terms of 
Proviso 2, it is obviously a case which on the grounds 
of policy the Legislature intended to exempt. 
COMMISSIONER oF Income Tax, Mapras v. S. L Mat tas 

Mad.1F B 
———_— S8. 4 (2), Proviso 2, 2 :1)—~Assessee resi- 
dent in British India owning coffee plantation in 

Native St rte -—Crops brought in, cleaned and sold in 

British India—Sale proceeds received and retained 

in D i'ish India—Income, whether accrues or arises 

in State within s.4 (2), Proviso 2. 

The assessee who owned coffee plantations in the 
Mysor2 State was a resident of British India (Manga- 
lore); and while he maintained an office in the 
Mysore territory to supervise the cultivation work 
there, the labour required for the cultivation was 
recruited in Mangalore, materials required for the 
estate like manure, tools, spray materials, crop-bags, 
stc., were purchased at Mangalore, the harvested crops 
were brought to Mangalore in their raw state to be 
dried and cleaned therein the factories and sold 
there by the selling agents of the assegsee. The sale 
proceeds were received aad retained at Mangalore 
and aseparate staff was maintained by the assesses 
at Mangalore to attend to the above operations: 

eld, that the income arose or accrued in the State 
within the meaning of Proviso 2 tos. 4 (2) of the 
Income Tax Act, and the whole income derived by 
the assessee by the sale in British India of the pro- 
duce, was exempt from taxation. 

Receipt of produce in kind may well be spoken of 
as receipt or accrual of income at the place where the 
produce is received, COMMISSIONER oF Income Tax, 
Mapras v. 3. L, MATHIAS Mad. 1 F 8 
——— $8. 7, 4 (3)—“Income," what amounts to— 

Assessee granted periodic sum during life-time by 

employer after termination of services, in consider- 

ation of services—Such payment, held taxable 

ues brought within exemptions contained in s. 4 


be read ` as 


‘Income’, in the Income Tax Act, connotes a 
periodical monetaryreturn ‘coming in’ with some 
sort of regularity from definite sources. The source 
is not necessarily one which is expected to be con- 
tinuously productive, but it must be one whose object 
is the production of a definite return, excluding 
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anything inthe nature of a mere windfall. This 
income has been likened pictorially to the fruit of a 
tree or the crop of a field. 

A person who acted as agent for another was 
granted by the principal a certain periodical sum’of 
money during the life-time of the agent and the 
agreement further provided that in case the agent 
died before the expiry of five years from the date 
of the termination of the agency, the sum was to be 
paid to his son for the unexpired period of five 
years, ia consideration of services rendered during 
the agency, provided the agent did not enter into a 
com petitive business : 

Held, that the periodical sum of money fell under 
8 7, Income Tax Act, and as such, was a taxable 
income unless the agent-assesses was ableto bring 
his case within one of the exemptions contained in 
a. 4, cl. (3) of the Act. Commissioner or INCOME-TAX 
v. K. H. KATRAK Sind 375 

$. 10 (2) (Ix)—Proprietor or lessee of 
brickfield is a person who has acquired certain 
rights in land—Investment by him is capital ex- 
penditure—Eaxpenditure on account of prise of 
earth dug for manufacturing bricks cannot be 

a a from total profits as depreciation -of 

and, . 

The case of a brickfield is very similar to that of a 
quarry or a mine and the proprietor of the land who is 
also the lessseis not a mere purchaser of raw materials 
but a person who has acquired certain rights ia the 
land and the amount invested by him must, therefore 
be treated as capital expenditure within the meaniug 
of s. 10 (2) (ix), Income Tax Act.. Consequently he is 
not entitled toa deduction of the amount claimed as 
expenditure on account of the price or value of the 
earth dug and utilized for minufacturing bricks from 
the total profits of the busines3or otherwise asa 
depreciation in ths value of the land UOMMISSIONER 
OF INcomeE-TAX v. Tiga Ram & Sons, LTD., ALIGARH 

; All 54788 

$s. 24, 26 (2)—Assessee owning immov- 

able property und carrying on business in pirtner- 
ship with another—Loss in business but getting 
income from immovable property—Loss, if can be 
set-off against income -Business taken over by the 
other partner subsequent to accounting period but 
before assessment order—Set-off, if prevented— 

Assessee, if must show that firm was in existence 

or not changed hands and was assessed, 

As assessee who owns immovable property and 
carries on a business in partnership with another 
person and suffers loss in the business but receives 
certain income from the immovable property, is en- 
titled to set-off the loss in the business against the 
income from the property. Ssction 26 (2), Income 
Tax Act, does not prevent the assesses from claim- 
ing the set-off, merely because the business was 
taken over by the other partner subsequently to the 
accounting period but before tha date on which the 
assessment order was made. Similarly, the assessea 
is not bound under s. 24 to show thatthe firm was 
in existence orthat it hud changed hands and was 
assessed. GokaLpas LAKHMICAAND V. COMMISSIONER 
or INcomE Tax l Sind 201 
8s. 33, 66—Commissioner under-s 33 re- 

fusing to review order of Assistant Commissioner 

—A pplication under 3.86 (2,, if competent 

Where ths Commissioner operating under s. 33, 
Income Tax Act, refuses to review the order of the 
Assistant Commissioner, the position of the assessee 
not being altered as a consequences the assessee is 
not prejudiced within the meaning of s. 66 (2), and, 
therefore, an application under s. 66 (2) is not com- 
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refused to give up possession 
brought the suit after more 
: date of the grantee’s death, for 
adthat the tenants continued 
o their lease to the zemindars 


in law of the payment of rent 
he plaintiff and its acceptance 
at a new tenancy which was 
pects to the original tenancy 
erthe grantee except as to the 
s created and the defendants 
year to year underhim. The 
iintiff did not'take any steps fo 
4t any earlier date after the 
id not make their possession 
itle them to resist his suit for 
OCeanpra Gaosa a. GAUBI 
f Pat. 818 
roof of alienation of land in 
ts—-Possession for long time-— 
pensed with. 
stions of lands in the posses- 
ən for the purpose of probabi- 
£ kudivaram right in the ten- 
of it could not be taken as 
right. Where land has been 
. particular family for a con- 
30 or 40 years, and ifthe said 
to mortgage or sell the land it 
pect any sale or mortgage in 
ession for a considerable length 
arily be taken as dispensing 
2 most cases it may not be 
though it is desirible or it 
th evidence was forthcoming 
uch evidence should not be 
negativing occupancy right. 
NNAPPALI RAMAK ISHNAYAYA 
Mad 133 
vitable~ Government letting ovt 
ur poses— Duration of term not 
nancy—Government advancing 
2° land by taking mortgage of 
‘was an implied representation 
or legal inference that tenancy 
Occupancy rights—Purchase of 
vhich seller not having occu- 
dor amalgamating such land 
ı lease from Government for 
Occupancy rights, if created in 


is to enforce a title to land 
rat law is the owner thereof 
‘less be based either upon con- 
d, or upon some statement of 
ppel. 

and leased out rertain land 
without any mention of, or 
duraticn of the term. There 
or custom by which persons 
land had a permanent right 
stained a ican from the Govern- 
he land by executing a mort- 


cy was at will which became 
t, of rent into one from year 


the mortgage-advance was - 


‘resentation founding an estop- 
sufficient to justify the legal 
sveroment had by plain im- 
at the right of tenancy should 
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be or become a perpetual right of occupation. 

Tenancy Act applies only to agricultural lands 
and not to non-agricultural land. Where, therefor8, 
a person purchases a plot of land in respect of 
which no agricultural rights were created in favour 
of the vendee at the time of the sale and the vendor 
amalgamates that plot with other plots which were 
let out to him by the Government for non-agricultural 
purposes, no occupancy rights are created in favour 
of the vendor. SEORETARY or STATE 9 Sarat CHANDRA 





Sen GUPTA Pat. 461 
—- Lessee's obligation to deliver possession of 
premises demised—Duty to pay rent or damages 


until obligation is fulfilled 

One of the obligations of the lessee is to deliver 
possession of the premises demised to the lessor 
from whom he derived possessicn and until that 
obligation is fulfilled, he is bound to pay him 
either rent or damages for the use and occupation, 
Of course, it is open to him to show that his title 
having expired, he has surrendered possession to the 
original landlord from whom the lessor derived p^s- 
session ortoa person claiming by title paramount 
and in such cases it has been held that no question 
of estoppel arises, but when he is not able to plead 
a valid defence to his obligation to surrender pos- 
session, it will not be open tohim to resist the 
demand made by his lessor for damages for the use 
and occupation during the period he was in posses. 
sion until he surrendered possession to the lessor. 
G. Ramtai BAGAHAVAT JAR v. ORINNA: KARUPPANNAN 
SERYAI Mai, 642 
— Rent suit—Mere fast that plaintiffs title 

has expired—Whether defence to suit for arrears 

of rent or damages. 
_A lessor by merely showing that the title has 
expired cannot escape the obligations he was under 
his lease even thcugh the lesses’s title might have 
expired by the expiration of the term of the lease, 
still until he hasshown that he has renounced the 
obligation of surrendering possession to him by 
commencing to hold the property under some other 
person either the landlord of the plaintiff or a person 
claiming by title paramount or by delivering posses- 
sion tothem, the mere fact that the plaintiff's title 
has expired js no defence to a suit for arrears of rent 
or for damages. G. Ramrai BaGAJAVATHAa ¥. OHINNA 
KARUPPANNAN SERVAL Mad. 642 
Surrender-~Landlord, if can eject a co-tenant 
from an undefined portion. 

One tenant cannot surrender an undefined portion 
of an entire holding to the detriment of his co-ten- 
ants, A co-tenant is, therefore, entitled to cultiv&te 
the entire holding and has a right to pay its rent 
if he so desires, He must obviously be entitled 
toa decree for possession of the whole. If one 
co-tenant' cannot surrender an undefined portion 
of the whole, the landlord cannot eject a co tenant 
from an undefined portion, especially where the 
proceedings have been found collusive. S4YAMLAL 
v Gonp SING Nag. 935 

Tenancy, inalienable at inception —Reason 
of inalienability disappearing — Tenancy, if 
becomes alienable—Unilateral act of tenure-holder, 
whether breaks custom of inalienability of holding. 

Tt cannot be said that a tenancy, which at its 
inception was inalienable, has become alienable when 
the reason for its inalienability has disappeared, 

The transfers of tenure by holders in violation of 
the custom, which must be taken to be the law 
cannot in any sense be said to have broken the 
custom, nor do they discredit the incidents ofthe | 
tenure mentioned in the Settlement Report, Ap une . 
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lateral act of tenure-holder cannot destroy the 
incidents of tenancy. Somar Ram v. Bupu Ram 
a Pat. 115 
Two brothers forming joint Hindu family 
and owning a house—Tenantin possession of 
portion—Tenant purchasing half share of younger 
brother and continuing possession—Notice to quit 
by other brother—Tenant claiming possession as co- 
sharer — Suit for rent or în alternative for 
damages for use and occupation—Tenants suit 
for partition decreed—Non-liability for rent and 
damages to elder brother. 

Two brothers formed a joint Hindu family and 
owned a house, portion of which was occupied bya 
tenant K, who subsequently purch:sed half share of 
the younger brother. Thereafter the tenant in his 
right as a co-sharer, continued his occupation of that 

ortion. The elder brother assigned his interest to 
hie wife who gave notice to K to quit. But K 
asserted his right to remain in possession as a co- 
sharer and not ag a tenant, the period of his lease 
having by then terminated. He relied on his sale- 
deed. The wifeof the elder brother instituted a suit 
for rent or in the alternative for damages for use and 
occupation While this suit was pending K sued for 
partition and got a declaration that he was entitled 
to half portion of the house against tne plain- 
tif: 


possession as a tenant and consequently no decree for 
rent on that footing could be granted ; 

Held, also thatin face of the finding in partition 
suit, the alternative claim for use and occupation was 
not sustainable ; 

Held, further that the fact that K waa in occupation 
of a portion which was more than half ashare of the 
house, did not entitle the plaintiff to clai:n some 
payment as occupation rent, in respect of that ex- 
cess share. TADIKONDA RAMAKRISLNA Rao wv. KOTTA- 
GANDU SUBBA Rao Mad. 634 
Lease. Sse Transfer of Property Act, 188%, s. 103 


444 FB 

Legal fee. Ses Costs 432 
Legal Practitioner. Sze Civil Procedure Code, 
1908, O. XLI, r. 19 . 533 


Misconduct—Legal practitioner using client's 
money for his own purposes—H'raud, if should be 
proved— Intention, tf material—Subsequent agree- 
ment to restore money, whether affects charge of 
misconduct. 

Where a legal practitioner is accused by his client of 
fraudulently and dishonestly using the money, it is 
ndt necessary that fraudor any other criminal 
offence should be proved. It is sufficient if it is 
shown that the legal practitioner has intentionally 
used his client's money for his own purposes without 
his client’s permission; and it is quite unnecessary 
to consider whether he did so with any intention of 
defrauding his client. He may have every intention 
of restoring the money to his client later on but he is 
nevertheless guilty of professional misconduct in con- 
verting the money to his Own use even temporarily. 

When once an act of professional misconduct hag 
been committed, any subsequent agreement by the 
legal practitioner to restore the money- and his client 
to receive it back does not make the act any the less 
one of professional misconduct though the subsequent 
restoration of the money. may have some bearing on 
the question of punishment. 
fessional misconduct has been brought to the notice 
of the Courts, then the charge cannot be permitted 
to be “squared.” 


_[Oonsidering the fact that the suspension of the ree, 
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fleld, that K could not be treatedas continui. gin 


Whena case of pro-: 
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newal of his sanad, pending these proceedings before a 


the High Court had resulted in his being unable 
to practice for sometime the Pleader was only severe- 
ly censured for his conduct.] Inthe matter of L.J., A 
First Grape PLEADER, VIZAGAPATAM Mad. 93 F B 
Legal Practitioners Act (XVHi of 1879), ss, 

13 (f)—"Any other reasonable cause”, in s. 13 (Ê), 

whether should be one ejusdem generis as causes 

preceding. 

“ Any other reasonable cause” in s. 13 (f), Legal 
Practitioners Act, need not necessarily be one ejusdem 
generis as the causes preceding. A v. EMPEROR 

Rang. 503 
8. 14-~—-Misconduct taking place during Police 
inquiry and before institution of proceedings— 

Court held cannot start proceedings without orders 

from High Court. 

Wherethe alleged misconduct ofa Pleader takes 
place during the Police inquiry and before the pro- 
ceedings are instituted before the Magistrate, the 
misconduct not having been committed in his 
Court, the Magistrate cannot start. proceedings 
against the Pleader upon a complaint by the Court 
Prosecuting Officer, without orders of the High 
Court. Nor can it be said that the misconduct was 
committed in relation to the case, the case not hay- 
ing yet been instituted. A v. EMPEROR 
————---§ 14~—Pleader inducing prosecution witnesses 


Rang. 503. 


not totell the truth—High Court, whether should : 


hold inquiry 


Where a Pleader induces the prosecution witnesses. 


not to tell the truth in the case, he behaves in a 
very improper manner, and his conduct might well 
justify his suspension or dismissal. It is obviously, 
therefore, a case in which an inquiry should be 
made. But it is not necessary forthe High Uourt to 
hold the inquiry itself Av. Eupzror Rang 503 
_8$.14-—-Words “charged in such Court” in 

s. 14, meaning of. 

It is only where in the course of proceedings be- 
fore ita Subordinate Court has reason to suppose 
that a Pleader has been guilty of misconduct that 
the Subordinate Court is at liberty without reference 
to the High Court to inquire whether 
has been guilty of misconduct or not. The words 
“charged in such Court” ins. 14 must refer to . charge 
of improper conduct in the course of procee lings in 
such Court. Av, EMPEROR 
Letters Patent (8om.), cL 12—“Carrying on 

business" —A firm Tin Calcutta consisting of 

eleven partners carrying on business in Karachi in 





the Pleader 


fang. 503 | 


partnership with another firm of Bombay and also . 


carrying on business in Bombay in partnership 
with twel{/th member—Suit for accounts and 
dissolution of firm T by trustees of Bombay firm 
which did businessin partnership with T firm at 
Karachi—Bombay High Court, if can entertain it 
—Firm T held carried on business in Bombay 
though in partnership with twelfth member. 


A firm named T' which consisted of eleven partners | 


eairied on business in Calcatta. It also carried on 
business at Karachi under the same style in partner- 
ship with anotherfirm M of Bombay. In Bombay also 
the same firm did business with a twelfth partner. 
The M firm came into dithculties and the members of 
that firm entered into composition deed transferring 
ali their interest in partneishipat Karachi to the 
trustees. Asuitfor dissolution and accounts was 
brought by the trustees, in Bombay High Court, 
against the firm T of Karachi. The defendants were 
desciibed as “Messrs T, a firm carrying on business 
at Bombay, Karachi and Calcutta” ; 


Held, that the eleven persons did carry on businesg 


”~ 
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in Bombay, and none the less so because they carried 
on business in partnership with a twelfth individual. 
Olause 12, Letters Patent (Bombay), was not confined to 
carrying on business alone. It was afallacy to say that 
a partner in a firm did not, but the firm did carry 
on business. And here, undoubtedly, the eleven in- 
dividuals, who were comprised in the firm name used 
to describe the defendants did carry on buSiness in 
Bombay, though in partnership with another indivi- 
dual. That being so, the Bombay Court had jurisdic- 
tion to entertain the suit. RAMGOPAL Ramrik:i 
PANDYA v, Firm TARACHAND GHANSHYAMDAS 
Bom. 416 
Letters Patent (Cal.), 1865, cl. 12—Leave to sue 
granted though parties outside jurisdiction—Suit, 
maintainability of. 

Where leave to sue has been granted under cl. 12, 
Letters Patent (Cal) though persons living outside ju- 
risdiction are made parties, until the leave is revoked, 
the suit will lie. HERBERT CARBERRY v. CLARK & 
Guzic, LTD. ; Cal. 652 
—_——— Gl. 32— Admiralty jurisdiction of Calcutta 

High Couit—Eztent of. 

The admiralty jurisdiction of the Calcutta High 
Court rests on cl. 32 ofthe Letters Patent of 1865, 
which continues cl. 31 ofthe Letters Patent of 
3862. The effect of these Clanses is to vest in the 
High Court such civil and maritime jurisdiction as 
might be exercised by the Supreme Court as a Oourt 
of Admiralty, or by any Judge ofthat Court as Com- 
missary of the Vice-Admiralty Court. The Admi- 
ralty Jurisdiction ofthe Supreme Cou:t is defined 
py el. 23 ofthe Charter of 1/74, It conferred upon 
the Supreme Court a Jurisdiction of Admiralty “as 
the same is used and exercised in that part of Great 
Britain called England.” BENGAL Assam Steams IP 
Co., LTD. v. 8. 5. Saanxu MARU Cal. 513 
Limitation. Sze Minor 187 
Limitation Act (IX of 1908), s. 5—Circumstances 

-held such as to extend time. 

- An application for- acopy of the grounds of appeal 
before the lower Appellate Court was made along with 
an application for the copy of the judgment appealed 
against and the copy of the grounds of appeal was not 
given along withthe copy of the judgment by the 
negligence of the Copying Department. Subsequently, 
ancther application for the copy of the grounds of 
appeal was made on which a copy was given to the 
appellant : ; 

Held, that the time should be extended under s. 5, 
Limitation Act. BARKAT ÅLI v. MUNIOIPAL Com MITTEE, 
GUJRAT Lah. 812 
— gs. 5— Lower Court exercising «tscretion 

wrongly— Interference in reviston—Practice— 

Patna High Court. 

In revision, itis not the practice of the Patna 
High Court to interfere in the exercise of discretion 
under s.5, Limitation Act, by the Court below even 
when the exercise ofthat discretion is founded on a 
mistaken view of the law. THAKUR Sine: v DINANATH 
Sau Pat, 700 
——_——-§ 10. Szr Grant 844 
~ 8. 19 — Acknowledgment — Reference to 

-arbitration implying promise to pay in case 

liability is found out—Reference, tf amounts to 

‘acknowledgment. ee l 

A reference to arbitration implying a promise to 
pay in the event of the arbitrator deciding that 
there is a liability, is not the same thing as 
unconditional promise to pay. It is, if anything, a 
promise to pay coupled with a condition, and unless 
that condition is fulfilled, that is to say, unless 
gomething is found bythe arbitrator to be due, it 
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will not operate to give a fresh start to lim 


SHEO Onaran Das v Ouuakowr Sao Pc 
“One Sse Civil Frocedure Code, 
or, 


should shi 





S. 20-—Endorsement, if 
the payment was towards interest— Evid 
show that it was towards interest — Admis 
under ss. 91 aud 92, Evidence Act iI of 
Such payment proved —Limitation, if savea 
The endorsement otherwise fulfilling the r 

ments of s. 20, Limitation Act, need not show 

fuce of it, that the payment was towards? 

Sections Yland 92, Evidence Act, do not p 

evidence being given toshow that at the tim 

the payment was made the debtor expressly 

that it should be appropriated towards i: 

Hence, where it is proved on evidence that t 

ment was towards interest, such endorsement 

save limitation. Prarsy LAL v. Mo: ammap Yo: 
Al 


<S 20 —Payment of interest by one of 
debtors — When extends period of limit 

Divisible debt consisting of distinct deb 

payable by respective obligor—Payment of « 

by one— Limitation as against others, is ext 

Section 20, Limitation Act, does not limitt 
tended period to the person who really makes t. 
ment. If the debt is one and indivisible, payr 
one would interrupt limitation against all the | 
unless they cancome within the exception lai 
in s. 21 (2). Butifthe debt is susceptible of d 
and though seemingly one consist really of 
distinct debts, each one of which is payable b: 
the obligors separately and not by the res 
would keep alive that debt or rather the por 
the debt which has got to be discharged by ` 
son who has made payment ofinterest. It 
affect the separate shares ofthe other debtor 
on the principle of agency, express or impli 
payment can besaid to bea payment on their 
also 

Where a Muhammadan executed a pro-note 
plaintiff's favour andon the death of the ex 
his property devolved on his widow and’ mino 
ren and the widow paid a certain amount ag i 
within three years of the execution : 

Held, that the widow inherited the 1-8th s; 
the husband's estate and her liability for the 
her husband was also to that extent. The p. 
which she made was referable therefore to her ov 
which was 1-8th share of the total debt and in. 
of this debt only, time could be extended unde 
Limitation Act. Consequently the payment 
terest did extend the limitation only so far 
widow was concerned, but it did not affect tl 
that was payable by the sons. As ile 


v, BABURALI 8..arka | 

————-§. 23, Sch. 1, Art. 120 — Erect 
building on public street—Plaintiff su 
special damage, access to highway from his 
being prevented— Wrong to plaintif, if con 
wrong—-Sutt for injunction more than sis 
after erection of butiding, if barred. 

Where the building is erected by the de 
who is a lessee from the Municipal Commi 
a public street at the boundary of the pl 
property which abutted on the street, itis a 
nuisance and the plaintiff has suffered special 
from the erection; the wrong to the plaintif 
continuing wrong and hisaccess to the highw 
his property and from the highway to his; 
is prevented during every moment of the tin 
the erection stands. - Hie suit for injunction 
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more than six years after erection of the building is 
not, therefore, time-barred. Mear Cyanp v, SAIN 
GAMAN . Lah. 509 
Sch. |, Arts, 7, 102—Hotel, if a ‘household’ 
within Art. 7—Suit by person employed as cook in 
hotel for arrears of salary—Article applicable. 

A hotelcannot be said to be a ‘household’ within 
the meaning of Art. 7, Limitation Act, though it 
may be a household in the sense that it may board 
and lodge people but the essential feature of a house- 
hold, t. e., agfamily is wanting. The emphasis has to 
be placed on the term household in the article and not 
on the nature of the service rendered by the servant. 
Consequently, a suit for arrears of salary by aperson 
employed as a cook in a hotel is governed by Art. 102 
and not Art. 7, Kanara Kunur Raman v. VARAYALI 
GovINDAN Mad. 72 
c — Arts.14, 12G—Oral lease for 33 

years — Mutation entry showing 20 years — Lessee 

applying for correction—Application rejected— 

Suit for declaration in termsof lease — Article 

applicable —Cause of action, when arises. 

Jf a defendant by several acts attempts to oust the 
plaintif from his property, then every such act 
gives the plaintiff a fresh cause of action but where 
the plaintiff himself has done some act which has 
merely been resisted by the defendant, he has no 
further cause of action. If it were so, the plaintiff 
would be able by his own act to create a fresh 
cause of action any time he wished. 

Defendant granted an oral lease to the plaintiffs 
for certain agricnltural property for 33 years with 
the proviso regarding its cancellation under certain 
conditions atthe expiry of 20 years. A mutation 
was entered thereon and attested on April 8, 1929, 
but the mutation showed the lease as simply being 
one for 20 years. This was done onthe ground that 
the officer attesting the mutation considered the 
lease to be contrary tothe provisions of the Land 
Alienation Act, In 1432, the plaintifs applied for 
a correction of mutation giving the correct 
terms of the lease. This application was reject- 
ed and its rejection was eventually confirmed by the 
Revenue Oommissioneron May 26, 1933. The plaint- 
iffs then instituted a suit on February 22, 1936, 
claiming a declaration inthe terms ofthe original 
lease. It was contended by the plaintiff that Art. 14, 
Limitation Act, applied: 

Held, that the Article applicable was Art. 120, 
and the cause of action arose on the date of the 
mutation of 1929, and not from the subsequent pro- 
ceedings instituted by the plaintifis before the Re- 
venue Authorities. AK8BARULLAH v, Hassan ALI 
Kuan Pesh. 267 

———— Arts. 44, 144—Sale-deed by 
guardian of minor without permission of District 

Judge—Limitation to set aside, 

The period of limitation for bringing a suit to 
net aside a sale-deed executed by a guardian ofa 
minor without the permission of the District Judge is 
three years. 

Where it appears from a sale deed that the minor's 
guardian executed it in her own right andnot as 
guardian of the minor, the case cannot come under 
Art. 44, Limitation Act. Bacaar a. Hayat MUHAMMAD 

Oudh 187 
Art. 60— Loan and -deposit— 

Distinction—Deposit of amount with stipulation 

that itshould not be withdrawn fora period— 

Payment of interest periodically—Held,- transaction 

was depositt—Banker and customer, - 

The distinction between a loan and a deposit 
ig that in the case. of a loan it is ordinarily the duty 
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of the debtor to seek out the creditor and to re-pay 
the monéy according to the agreement. In the case 
of a deposit it is the duty of the depositor to go for 
the money to the banker or the depositee and to make 
a demand for it. 

Where an amount of Rs. 8'0 was deposited and it 
was stipulated in the document evidencing the deposit . 
that the money would not be withdrawn for 
three years and that after three years 
it could be withdrawn by the six’ persons 
jointly, that interest would be paid periodically in 
the meantime and that if an amount up to Rs. 100 
be required for the minor, it would be withdrawn 
by these specified depositors : 

Held, that the transaction was a depositon the 
stipulation that it shall carry interest at a specified 
rate and shall be payable to the depositors on demand 
and with a further stipulation that a demand shall 
not be made within three years and Art 60, Limita- 
tion Act, applied to the transaction. Gurosaran Das 
v, Ram RAKHA MAL Lah 506 
——— Sch. |, Arts. 66, 59, 116. Sez Registration 

Act, 1908, ss 28, 29 965 
—— Art 75—Waiver—Bond payable by 

yearly instalments — Suit by plaintiff for last 

instalment alleging ptyment of previous instalments 

—Payment of previous instalment not proved— 

Effect—Whether amounts to waiver of these instal- 

ments—-Sutt held within time. 

The amount of the bond, Rs. 250, was payable by 
yearly instalments of Rs.50 commencing from the 
end of May 1929. The plaintiff's case was that the 
first three instalments and Rs. 26 out of the fourth 
instalment were paid by the defendant and he sued 
for recovery of Rs, 89, that ig Rs. 22 about the instal- 
ment that fell due on May 31, 1932, Rs. 50 the 
instalment of May 31, 1933,and Rs. l5interest. The 
d:fendant denied the alleged payments : 

Held, that even if it be supposed, that no instal- 
ment other than the frst two was paid by the de- 
feadant, waiver under Art. 75 of the Limitation 
Act was evidenced by the fact that the applicant 
based his cause of action onthe default made 
about the fourth and fifth instalments and the only 
efect of the fact that the plaintiff pleaded payment 
of the first instalment and was unable to prove it 
was that it was not possible to say that the plaint- 
iff waived the benefit of the provision in respect of 
the first instalment. The suit, therefore, was within 
time. Prac v. RAMPAL SINGA Oudh 602 
Art. 95—Suit to set aside ex parie 

decree aliegedto have been obtained by fraud— 

Finding that plaintif was over 21 at time of suit 

—Appeal — Court misunderstanding this and 

holding suit barred as brought three years after 

attaining majority—Held, appellate judgment could 
not stand—-Practice—Remand—Important issue not 
raised and tried—Remand, necessity of. 

In a suit to set aside an ex parte decree on the 
ground that it was obtained by fraud, it was 
averred in the plaint that the plaintiff was in fact- 
a minor on the date of the former suit, that he 
was wrongly described as a major, and that no. 
guardian ad litem had been appointed. This was 
denied but no clear issue was struck on the point, 
The trial Court found that the mere fact that the 
plaintif had given a wrong address of the defen- 
dant was, by itself, not sufficient to prove fraud, 
unless it was shown that the plaintiff in that suit 
had taken part in serving the summons on the 
defendant. Onappesal it was held “that the plaintifi’s 
suit was barred because it was brought three years 
after the attainment of majority", and that this 
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“finding was fully justified on the evidence on the 
record’, The suit was brought a considerable time 
before the expiry of three years from the passing 
of the ex parte decree: 

Held, that the lower Appellate Court had mis- 
understood the significance of the finding of the 
trial Judge that the plaintiff was over 21 years old 
at the time of the institution of the present suit 
and that his allegation that he was a minor at 
that time was incorrect. The Judge had not applied 
his mind to the case and the judgment was liable 
to be set aside; ; i 

Held, also, that it was clear from the allegations 
in the plaint that apart from the question of fraud 
in this case, it was of the utmost importance to 
determine the exact age of the plaintiff on the date 
of the institution of the previous suit. No issue was 
framed on the point and as there was no proper trial 
on this part of the case, a remand was necessary. 
Kuspan LAL v. Har Parsuad Lah, 205 
Sch. I, Art. 97—Plaintiff purchasing shop 
from defendent— Suit for possession by plaintiff— 

Suit by defendant for cancellation of sale-deed — 

Both suits decided on same day-—Plaintiff's suit 

dismissed and sutt by defendant decreed—Plaintiff 

appealing from decree in defendants’ suit cancelling 
sale-deed — No appeal—Other decree—High Court 
allowing appeal and decree of cancellation set 
aside—-Plaintijf suing for refund of sale price 

— Limitation— Time, when runs. 

On September 18, 1426, defendant sold six shops to 
plaintiff for ks, 10,000. One of the shops bad been, 
before the date of the sale-deed, moitgaged by con- 
ditional sale to P. After the sale the plaintiff did 
not get possession over the shopin dispute and then 
on December 22, 1926, he filed a suit against the 
defendent and P for possession of the shop. During 
the pendency of that suit the defendant inthe year 
1927 filed a suit for cancellation of the gale-deed of 
September 1926. Boththe suits were decided by the 
trial Court on one and the same date, viz.,on May 
12, 1927. That Court decreed the suit for cancellation 
of the sale-deed and dismissed the suit for possession 
ofthe shop in dispute, The plaintif- filedan appeal 
in the High Court againstthe decree in the suit filed 
by the defendant but preferred no appeal against the 
decree in the suit filed by him for possession of the 
shop. The result was that the decree dismissing 
his suit became final. The High Court on April 22, 
1931, allowed the appeal of the plaintiff and dismissed 
the suit for cancellation of the sale-deed. The plaintiff 
on April 7, 1933, filed a suit for refund of the sale- 





price : 

Held, that the claim for refund of thesale price 
was governed by Art. 97, Sch. I of the Limitation Act. 
The consideration of the shop failed either in 
September 1926, or at any rateon May 12, 1927, when 
the plaintiff's claim for possession was dismissed, 
and not when the High Court dismissed the suit for 
cancellation of sale-deed. The period of limitation of 
refund of the sale consideration, therefore, commenced 
to run from May 12, 1927, and as thesuit was not 
filed within three years of that date, it was barred 
by limitation. Hans Ram Sineu vo. Kistorr LAL 

All. 923 
date emai Art. 102. Sree Limitation Act, 

1908, Sch. I, Art. 7 72 

Art. 120. 
Sre Limitation Act, 1908, s. 23 509 
Sez Limitation Act, 1908, Sch. I, Art. 14 267 
Art, 142--Suit for possession after 
dispossession—Applicability of Art. 142—Onus— 
Nature of” proof to be adduced by plaintiff, 
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A plaintiff who comes into Court and asks for pos- ° 
session is bound to disclose a title to the property or 
at the very least prior possession and a vague state- 
ment to the effect that the land ‘‘came into the owner- 
ship of the plaintiff” without disclosing how, is not 
a disclosure of title, not even of a possessory title. 

Article 142, Limitation Act, applies toa suit brought 
for possession of property after its dispossession by 
the defendant, and the Article applies, irrespective of 
the allegation in the plaint, the moment the plaintiff 
establishes dispossession or discontinuange of pos- 
session though he can assign no dateto it. The onus 
is on the plaintiff to prove not only his title. but 
also possession within 12 years of suit. SeaNKarsa 


v, PUNAMOzAND Nag. 271 
———— Sch. I, Art. 144. 
Ser Limitation Act, 1902, Sch. I, Art. 44 187 
Segs Minor —-Contract 187 





———- 





Art. 144— Art. 144, when applies. 

Article 144 being a residuary article cannot be 
applied when some other article is applicable. 
SBRANKARSA V. PUNAMC? AND Nag. 271 

—— Art. 149-—-Gorernment undertaking 
to acquire land for Railway Company—Land not 
actually required by Company to be returned to 

Gourrnment — Land acquired in 1900 and with 

exception to land in question made over to 

Railway Company-Sutt land recorded as raiyati 

of M andas part of estate D—M transferring ut to 

R—R selling i to Sin 1924-8 since then 

cultivating it—Ne claim either by Railway 

Company or Government—Government neglecting 

to take action till 1929, when suit for ejectment 

of S filed—Article applicable— Question of bona 
fides on part of R and S—AMesne profits prior to 
suit. 

The Local Government on behalf ofthe Govern- 
ment of India acquired under the !.and Acquisition 
Act, a large area of land for the purpose of the’. 
Bengal and North-Western Railway. By a contract, 
the land which might be acquired for the purpose 
of the railway, unless it were actually required for 
railway purposes, was to he relinquished to the 
Secretary of State. The land acquired in 1800, with 
the exception of the land in suit was duly made over 
to the Company. Theland was not made over to 
the railway, since, when the Record of Rights was. 
prepared in 1906, it was recorded as the raiyati 
holding of one M and as part of the D estate. M 
sold this land in 1906, to R and in 1924, S purchas- 
ed it and cultivated it without any claim from 
either the Government or the Company. These par- 
chasers paid rent to the zamindar and were recogniz- 
ed as raiyats. After a neglect for a long time both 
by the Government and the Company, @ suit was 
brought against S for ejectment in 1929: 

Held, that whatever may have been the declared 
purpose ofthe acquisition of theland in suit, if 
the Company desired to obtain possession of it, they 
must ask the Secretary of State to make itover to 
them and it was the Secretary of State who must 
sue, if a suit should be necessary, to obtain posses- 
sion of land which had never actually been under 
the management of the Company, It was clear 
throughout the contract that the land, whether uti- 
lized for railway purposes or not, remained the 
property ofthe Secretary of State and as possession 
of the land must be recovered by the Secretary of 
State before it could be made overby him to the 
Railway Company, the Article applicable would be 
Art. 149 of Sch.], Limitation Act, in deciding the 
rights of the parties in this case ; ; 

Held, also, that when the land was acquired, it 
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ceased to bea part of D estate and became revenue 
free estate. M, therefore, had no interest to transfer it 
to Ryand that no question whether R and S acted in 
good or bad faith could arise. 

Held, further, that no mesne profits could be allow- 
ed prior to the institution of the suit, forit was due 
to the Government's inaction that R and S were 


lulled into security. Sırma Ram v. SECRETARY oF 
State Pat, 828 
— Sch. i, Art. 164. Sze Civil Procedure 





Code, 1908, O, V, r, 20 617 
—.—— Art. 182 (2)—“Where there has 
been an appeal,” meaning of— Mortgage suit— 
Preliminary decree—Final decree pending appeal 
—Appeal dismissed —Application to execute final 
decree within three years of dismissal of appeal 
but more than three years of final decree—Whether 
wn time, 

The expression “where there has been an appeal” 
in Art. 182 (2, Limitation Act, means an appeal in 
the suit which is likely to affectthe decree sought to 
be executed. 

Where, therefore, pending an appeal against the 
preliminary decree in a mortgage suit, a final decree 
is passed, and the appeal is ultimately dismissed and 
the preliminary decree is confirmed, an application 
to execute tne final deeree made within three years 
of the dismissal of the appeal against the preliminary 
decree, is in timeeven though filed more than three 
years after the passing of the final decree. It is not 
-necessary to file a fresh application for final deeree 
or for amendment of the original decree after dismissal 
of the appeal. P. P. Kovaxutriyv. A, VEERANKUTTI 

Mad. 980 
— Art. 182 (5)—“In accordance with 
law”, whether means in accordance with Civil 

Procedure Code— Decree against father, providing 

that it is not binding on sons — Decree-holder 

applying to emecute it by arrest of sons— 

Application held not in accordance with law. 

The words “in accordance with law" which occur in 
Art. 182(5), Limitation Act are general and cannot be 
construed to mean only in accordance with the law of 
Civil Procedure Code. The expression means apply- 
ing to the Court to do something in execution which 
by law that Court is competent to do and it does not 
mean applying to the Court to do something which 
either to the decres-holder's direct knowledge, in 
fact or from his presumed knowledge of the law he 
oe have known the Court was incompetent to 

o. 

Consequently where the decree was only against the 
father and provided that the loan incurred by him 
was not binding on the sons and inspite of this 
decree-holder applied-for execution by the arrest of the 
sons : 

Held, that the application was not in accordance 
with law, since the Court could not grant the relief, 
by virtue of the decree. Firm Jovan Mau-Paran Ram 
v. BINDESWARI PRASAD SINGH Pat. 99 
Loan-and deposit —Distinetion. See Limitation 

Act, 1908, Sch. I, Art 60 506 
:-Lunacy Act (IV of 1912), s$, 71. Sse Criminal 

Procedure Code, 1898, s. 489 899 
-Lunatic—Committee of estate, powers of —Whether 

can incur expenditure without obtaining previous 

sanction of Court—~Principles governing sanction — 

Expenses incurred in respect of persons other than 

lunatic— Discretion of Court to allow. 

The committee of the estate ofalunatic applied 
‘to the Court for sanctioning certain expenses incur- 
sred by them without obtaining the Court's previous 

ganction. The bona fides of the.applicants who were 
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managers without remuneration was not disputed 
nor wasit seriously contended that the amount spent 
was excessive or unreasonable : 

Held, thatthe Court will act on the principles 
that the first care isthe comfort of the lunatie who 
should have everything that his or her circumstances 
will allow andthe next careisthe housshold of the 
lunaticand the final principle is thatthe Court should 
not refuse to doon behalf of the lunatic what the 
lunatic himself would probably have done. The Court 
could, acting on this principle sanction allowances paid 
by the committees to persons other than the lunatic, 
where such person isthenext heir or successor to 
the lunatic’s estate, and collaterals if they are the 
next of kin, or if not, if the lunatic is ofsound mind 
would have made such an allowance for which of 
course there mast be some evidence. 

Held, also, that the Court had a discretion to sanc- 
tion an expenditure which had been made without 
the previous sanction of the Court having been 
obtained although such discretion ought only to be 
exercised where the reasons are very strong, because 
Courts in such matters as this ought to havea dis- 
eretion to do thereafter that which they are em- 
powered to allow on applications made in the first 
instance. O. M. Razy Cuerty v, O. O. Rasu Onetry 

Mad. 678 
Madras District Municipallties Act (V of 1920), 

S. 345-—Suit to recover property tax—Limitation 

when commences. 

Under s. 345, Madras District Municipalities Act, 
the period of limitation for a suit to recover the 
property tax is three years from the date when a 
suit might first have been instituted and not from 
the date on which distraint might first have been 
made, RosiaN Oainna Minoura Hossain Sanen v. 
MuNIGIPAL COUNCIL, ADONT Maz 957 
Madras Estates Land Act (I of 1908), s.3— 

Madras Act (XVIII of 1936), s. 13— Applicabitity 

of s. 3, if controlled by e. 13. 

The application of s. 3, Madras Estates Land Act, 
1908, is not controlled or limited by the application 
of 3.13 of the Amending Act of 1936. PERAVALI 
Korrya v. PONNAPPALI RAMAKRISANAYAYA Mad.133 
s.6—Madras Act (XVIII of 1936), s. 3— 

S. 3 of Act of 1936, if retrospective -Tenant in 

possession on June 30, 1934, of land in inam 

village which has ceased to be part of estate— 

Whether gets occupancy rights. 

Section 3 ofthe Amending Act XVIII of 1936, is 
retrospective in effect and there is no saving as to 
pending suits. Consequently, if on June 30, 1934, a 
tenant is in possession of land in an inam village 
which ceased to be part ofthe estate, by virtue of 
s. 6 (1) of the Act of 1908 he will get occupancy 
rights. Psravati Korrya v. POoNNAPPALI RAMA- 
-KRISANAYAYA Mad. 133 
Madras Estates Land (Third Amendment) Act 

(XVIII Of 1936), 88. 3,13. Sze Madras Estates 


Land Act, 1908, s. 6 133 





(Madras Hindu Religious Endowments Act iil 


of 1927), 8. 18— Orders of Board in exercise of 
powers of general superintendence— Whether can be 
interfered with by writ -of ceritorari, 
The management of a temple was governed bya 
scheme framed by.a Court under which the Committee 


had the power to elect trustees for the temple. In 
„the exercise of their general 


powers of superinten- 
dence vested in it bys. I8ofActIl of 1927, the 
Endowment Board passed orders requiring the Com- 


‘mittee not to fill up vacancies that might arise in 
-the Board of Trustees 


and allowingthe trustees 
whose term might expire, to continue ‘to function vi, 


lxviti 
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the conclusion of pending notification proceedings. 
The plaintiffs filed applications for issue of writs of 
cerliorari to quash theorder : 

Held, that the Board did not intend and indeed had 
not the power to decide anything judicially as regards 
the stopping of any election of a trustee or the con- 
tinuance in officeof any trustee whose term had ex- 
pired. The orders were passed in the exercise of the 
general powers nf superintendence and control vested 
inthe Board by s. 18 of the Act. They were ad- 
dressed to a subordinate body like the Temple Oom- 
mittee and they did nct purport to decide any rights 
of parties, and hence could not be interfered with. 

Held, further that neither of the petitioners could 
say that any of his rights had been affected pre- 
judicially by the orders of the Board, and there wasno 
reason why if the petitioners’ rights had not been 
prejudicially affected, the discretionary power of 
issuing a writ of certiorart should be exercised in 
their favour. SREENIVASA AyyaANa@ar v. Huinpv 
RELIGIOUS ENDOWMENTS BOARD, MADRAS Mad. 990 

—$. 51 (4)—Scheme—Clause providing that 
trustee should continue in office for life—Person 
already trustee when scheme was framed—Right 

secured to him as trustee, if taken away by s. 51 (4). 

Held, that where a clause in a scheme provided that 
the then trustees should continue in office for life until 
removed by the Committee for good cause, the right 
secured to a person who was a trustee under the origin- 
al scheme when the scheme was framed by the High 
Court was not taken away by s. 51, cl. (4), Madras 
Hindu Religious Endowments Act of 1927. Suanmuaa 
MUDALIAR v. VEERAPPA CHETTIAR Mad, 229 
Madras Impartible Estates Act (ll of 1904), 

s. 4, scope of. Ses Hindu Law 
Madras Irrigation Cess Act 

(b), proviso—‘Source’, meaning of. 

The word ‘source’ in the proviso tos, 1 (b) of the 
Madras Irrigation Oess Act, has a more extended 
meaning than some such body of water asa tank or 
a channel. Rat. NAMMAL v. Secrerary or STATE FOR 
INDIA IN CoUNCIL Mad. 276 

- S. 1 (p), proviso — Ryot owning land 
classified as single crop wet—Crops grown through- 
out Fasli receiving water— Assessment to penal 
water rate—Legality of. 
_Where the land ofa ryot has been assessed as- a 
single crop wetland and the rate of assessment is 
calculated on the assumption that he will require 
water ouly forthe normal length of time required 
for the growing ofan ordinary wet crop and not 
for the crop which was actually grown and which 
would require water throughout the year, if he 
has actually taken a year’s supply of water instead 
of a more restricted supply which would have been 
available to him during afew months, then he has 
been taking, without due authority, water from a 
source which is inessence both different from and 
in addition to the source which has been assigned 
by the Revenue Authorities for the irrigation of 
his land and his assessment to penal water rate on 
the ground that he has taken water without due 
authority from a source in addition to that which 
has been assigned by the Revenue Authorities to 
his land is proper. KRATENAMMAL v. SECRETARY oF 
STATE FoR INDIA IN Covunors Mad. 276 
Maintenance. See Muhammadan Law 905 
Majority Act (IX of 1875), S. 2— Promise to MATTY 
whether act in matter of marriage, i 


A promise to marry is not strictly speaking an 


act inthe matter of marriage within the meaning 
of 8,2, Majority Act. The capacity to actin the 








INDIAN CASES 


216 
(Vil Of 1865), $.1 ` 
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matter of marriage must be confined to the marriage 
itself and acts arising out ofthe marriage, but not 
to the betrothal which precedes it. FRreny BAWORJI 
ENGINEER v Suapurst KEKOBAD Mopr Bom. 304 
Marsnalling, Sze Mortgage 168 
Maxim-—Delegatus non potest delegare—Uxception 
to. Sex Civil Procedure Code, 190%, O. VI, r. i 
‘Possession 


of— 
Presumption 

The maxim that ‘possession follows title’ like all 
other legal maxims is only a means ofgathering a 
number oflegal rules together under a convenient 
heading and must, in every case, be read subject to 
the limitations imposed by the actual rules them- 
selves. It is applicable in cases where proof of 
actual physical possession cannot reasonably be 
expected, ag for instance, in the case of waste lands. 
It isalso applicable in cases where two persons 
simultaneously enter upon property, as for instance, 
two persons entering upon a field from opposite 
directions at the same moment. Then the person in 
whom the title resides is deemed to be the person in 
actual possession andthe other is regaried as a 
trespasser, Or again the maxim can be called into 
play in the case of successive trespassers who do 
not claim through each other and who for some 
reason are not entitled totack the possession of one 
on to the other. The possession of the person with 
title is then deemed to revive, for, however, short a 
time, in the interval between each successive tres- 
passer. It can be invoked also when nothing is 
known about possession one way or the other. The 
ordinary presumption thatthe owner is in possession 
then applies. These rules donot ordinarily forma 
substitute for the evidence which must be adduced 
in all ordinary cases where overt acts of posses- 
sion are usual and possible. They are resorted 
to in such casee only because evidence in the ordi- 
nary way cannot reasonably be expected or because 
it is not adduced by either side. They are not meant 
to relieve a party ofthe burden of proving posses- 
sion by ordinary means in cases where the property 
is capable of actual physical possession and there 


follows  title'-— Scope 


is either an admission or proof of dispossession, 
Saankarsa Y. PoNAMG4AND Nag. 271 
————~Res ipsa Locquitor, applicability. SEB 

Evidence Act, 1872, 5. 106 21 


Minor. 
See Civil Procedure Code, 1908, O. XXXII, r. 4 


Sze Hindu Law—Joint family 654 
——_——Compromise by guardian other than guardian 
ad litem will not be recorded. 

For the purposes of the very litigation in which 
the minor isa party, the Court which is seised of 
that litigation will not record any compromise enter- 
ed into by a person than the minor's guardian ad 
litem. MARWADI Vannagt v, D. H. Ranea Rao 

Mad.777 
. Compromise on their behalf pending appeal 

—No sanction of Court-—Civil Procedure Code 

(Act V of 1908), O. XXXII, rr. 6 and T contravened 

—Minor, if bound. 

A compromise entered during the pendency of an 
appeal before the High Court, on behalf of the minors, 
in contraventionof the provision of O., XXXII, rr. 6 
and 7, without the sanction of the Court, is not binding 
on the minors. Rosert HEROULES SKINNER v. R Me 
SKINNER Lah.189 
. ~-Contract—Bond executed during minority— 
Another bond on attaining majority in lieu of the 
previous— Consideration for new bond—Whether 








* 
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can be enforced—Contract, whether void or voidable 
~-Presumption as regards consideration—Com- 
o pensation—Contract Act (IX of 1872), s. 25 (2—~ 
Negotiable Instruments Act (XXVI of 1881), s. 118 
A bond executed by a minor is nulland void and 
its subsequent ratification by the minor on attaining 
the age of majority by executing another bond in 
lieu of the previous, cannot form a valid contract 
on whicha suit can be maintained. The considera- 
tion which passes under the earlier contract cannot 
be imported into the contract into which the minor 
enters. on attaining majority. The second bond 
cannot be enforced under s 25 (2), Contract Act. 


-, Presumption that there was a considertion for 


executing a bond can only arise unders. 118 of the 
Negotiable Instruments Actand a bond executed by a 
minor being void is not a negotiable instrument, nor 
Gan such a presumption ever arise with regard toa 
contract made by a minor. 

Sucha contract being without consideration, no 
compensation can be alfowed to the party aggrieved. 
Ram Sagor v. Bers Mouan DALL Oudh 96 

: Contract—Minor entering into contract of 
sale—Contract, whether void—Suit for possession 
by him—Limitation— Vendee, when can be given 

compensation under 3. 65, Contract Act (IX of 1872) 

and s. 41, Specific Relief Act (I of 1877)—No 

fraud on part of minor — Vendee, knowing the fact 
of minority — Discretion in favour of vendee, if 
can be exercised. 

A minr is incompetent to make a contract. Any 
agreement which he enters into is not binding upon 
him as a contract and the sale-deed by him is, there- 
fore, null and void ab initeo so far as it relates to 
hisshare. It is, therefore, not necessary for the 
minor to get the sale deed set aside before getting 
possession The sale-deed does not standasa bar 
between him and the suit for possession. He can, 
therefore, sue for possession directly, and the period 
of limitation for the suit is, under Art. 144 read with 
s. 6 of the Limitation Act, 12 yearsfromthe date cf 
his attaining majority. 

Whether under s. 41 of the Specific Relief Act or 
s. 65 of the Contract Act, compensation can legally 
be given when an agreement entered into by a minor 
is found t) be void, depends upon circumstances 
of each particular case. The policy of the law 
is to discourage money-lenders from giving ad- 
vances t3 persons who have not reached the age of 
discretion. If it is held that in every case where a 
sale-deed or mortgage-deed is set aside on the ground 
of the minority ofthe executant, compensation should 
be given to the vendee or mortgagee, this object of 
the Legislature would be defeated. 

Where, therefore, there is no fraud or misrepresenta- 
tion on the part of the minor, and the vendes knew 
that the minor has a certificated guardian, this is 
not a cuse in Which this discretion should be exercis- 
ed in favour ofthe vendee. Bacuar v. HAYAT MUHAMAD 

Oudh 187 

Guardian, appointment of—Guardian ap- 

pointed in sutt— Whether continues in execution 
proceedings. 

A guardian of a minor appointed in the suit con- 
tinues to be the guardian of the minor in the execu- 
tion proceeding until he diesor is removed. The 
decree-holder is, therefore, not bound to have a fresh 
guardian of the minor judgment-debtor appointed in 
the execution proceeding. BROJENDRA Kusnore Roy 
CHOUDHURY v. SaAMBERALI . Cal. 435 
Minority and guardianship. Sge Civil Procedure 

Code, 1°08, O. XXXII r. 4 36 
Misconduct. Sge Legal Practitioner 93 
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Mortgage—Attestation~-Attestation of mortgage by 
one witness, when sufficient. 

Where the mortgagor has merely not admitted the 
execution or attestation of the document antl has put 
the mortgagee to proof, then there being no specific 
denial of attestation, the attestation of one witness js 
sufficient. It is only in the case where there is not 
only a want of an admission but a specific denial of 
the validity of the mortgage that the mortgagee is 
called upon to prove attestation of two witnesses. 
ANIR HUSAIN vy ABDUL SAMAD All. 743 
Attestation — Registering Officer and 

identifying witness, whether attesting witnesses. 

Neither the Registering Officer nor the witnesses 
identifying the executant atthe time of registration 
sign as attesting witnesses and they cannot, 
therefore, be treated as such for the purpose of proving 
the validity of the mortgage. Amir Husain v. 
ABDUL SAMAD All. 743 

Clause making mortgagor liable to pay in 
event of dispossession — Clause, if applies in the 
absence of initial delivery of possession. 

Where the mortgage contains a clause in which 
the mortgagor covenants to pay in the event of the 
mortgages being dispossessed,the clause applies only 
if the possession of the mortgagee is interfered with 
and is not applicable where there is a initial failure 
on the part of the mortgagor to deliver the possession, 





Kesarr Ram v. Musarir TEWARI All, 825 
Consolidation—A pplicability of Subrogation 
— Defendant executing three mortgages in 


plaintiffs favour— Subsequent fourth mortgage— 

Another mortgage in stranger's ‘“favour—Right to 

subrogate given to him—Suit for sale—Waiver of 

right to consolidate—Right to subrogate, if arises. 

Three mortgages were executed by the defendant 
in favour of the plaintiff. He executed a fourth mor.- 
guge in plaintiffs’ favour providing therein that the 
mortgage was not to be redeemed unless the debts on 
the prior mortgages were paid. Subsequently the 
defendant executed a mortgage in favour of A charg- 
ing all the properties mortgaged already and certain 
other properties with the object of satisfying the debt 
on the prior mortgages. This fourth mortgage prc- 
vided that A the mortgagee would be subrogated to 
the rights of the plaintiff. The plaintiff instituted a 
suit on the fourth mortgage for sale of all the pro- 
perties charged and impleaded A as puisne mortgagee. 
A contended that he had been subrogated to the rights 
of the plaintiff when he paid the debts on the three 
mortgages : 

Held, ii) that the right to consolidate different and 
separate mortgage securities was enforceable only 
where default had been made in payment, in view of 
the term of contract in respect of all the securities 
in respect of which consolidation was claimed and 
the right was created as between the plaintiff and 
defendants, judging from the intention of the 
parties ; 

(tz) that there was the intention to keep alive the 
three earlier mortgages for the benefitof A, who had 
to advance the full amount due on those mortgages, 
The intention was also there, that so far as the plain- 
tiffs were concerned they were not to be considered 
prior mortgagees in respect of the mortgages which 
had been satisfied by A. The defendant elected not 
to avail of the exercise ofthe right of consolidation; 
the plaintiffs had made the choice; the election was 
completed by accepting money in full satisfaction of 
the three out of the four mortgages in respect of 
which the right to consolidate was enforceable; and 
the plaintiffs could go no further. 

(iii) that A was subrogated to the rights of the 
plaintiff in respect of the three mortgages and hence 
the properties involvedin the first three mortgages 
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could not be made liable for the fourth mortgage. 

_PramMaTHa Natty Roy v. JANAKI Nata Roy Cal. 747 

—Construction—Personal liability — Promise 
to pay within fired period— Whether per se imports 
personal liability— Held, mortgage was by 
conditional sale. 

The question of the personal Liability of a mort- 
-gagor depends upon the construction of the instrument 
in each case. A mere promise to pay the money 
within sa certain fixed period does not per se im- 
port a personal liability, for such a covenant is entered 
into in every form ofmortgage, but the test in each 
case isthe remedy provided in the deed for satisfac- 
tion of the mortgage debt. . 

Held, ona construction of the deed that the mort- 
gage created by if was a mortgage by way of con- 
ditional sale, and thatit contained no personal con- 
tract to pay the mortgage money. Buikaam GALL 
v. JANAK DULARI Oudh 296 
——-—— Debtor executing pro-note in favour of 

agent of creditors and delivering title deeds—F'resh 

pro-note in favour of agent—Held, intention was 
not toextinguish equitable mortgage—Endorsement 
of pro-notes in favour of creditors by agent— 

Whether affects mortgage transactton—Formal 

transfer to creditors held not necessary. 

. N executed a pro-note in favour of the agent of his 
_ereditors and delivered to him as security the title- 
deeds of some of his properties The agent had 
undertaken to invest the money of the creditors 
. Subsequently N executed two pr -notes in the agent's 
‘favour mentioning the amounts due toeach of the 
creditors separately. The creditors sued on the pro- 
„notes and the equitable mortgages and N contended 
that the execution of ths fresh pro-notes extinguishsd 
the mortgage The agent had endorsed the pro-notes 
in favour of thecreditors to enable the creditors to 
sus on them : - 

Held, (i) that the execution of the fresh promissory 
notes merely gave lifo to the old one and at the s2m3 
time restated ths exact position of the parties. There 
was no necessity for a renewal of the mortgage and it 
was obvious that themortgage was intended to cover 
the new advance. The original loan subsisted through- 
out and was not discharged. The execution of fresh 
promissory notes was not a discharge of the loan but 
merely a matter of providing evidence of ths loan 
and keeping alive the right to a personal remedy 
against N 

(ti) that the endorsement of the promissory notes 
was a matter of necessity to enable the creditors to 
sue upon them. The equitable mortgage was really 
in favour of the creditors and no formal transfer was 
necessary by the agent to the creditor in the case of 
the equitable mortgage. Hrrenpra Nata Darra v. 
A. H. Noves Rang. 356 
First mortgagee in possession under prior 

sale—If can shield himself under his mortgage— 

Right of puisne mortgagee, is limited to right of 

redemption subject to lien of first mortgagee or 
auction-purchaser — He must redeem the first 
morigage—Purchaser at prior sale, whether entitled 
to retain possession as against the purchaser at 
subsequent sale 
A first mortgagee in possession under aprior sale 
may always shield himself under his mortgage and 
his purchase, though his right to possession may be 
defective, and the puisne mortgagee's right when he 
is not a party tothe first mortgagee's suit is limited 
to a right of redemption or sale of the mortgaged 
premises subject tothe lien of ‘the first mortgagee 
; oF auction-purchaser on & decree by the latter and 
the puisne mortgagee cannot compel ‘the -first 
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mortgagee to part with possession without redeem- 
ing the first mortgage Inasmuch as theright to 
‘possession depends upon the purchase of the ow- 
-standing equity of redemption and is ordinarily 
determined by the priority of the respective sales at 
the instance of the different mortgagees, the pur- 
chaser at the prior sale is entitled to retain posses- 
sion as against the purchaser at the subsequent 
sale. Arsar JEHAN Brcam v. MoiamMMap AMIR 
Anmep KHAN Oudh 56 
Marshalling—A mortgaging 18 lots to B— 

Oral release of first 7 lots—Sale of these to C— 

Subsequent mortgage by A of lots17 and 18to D— 

Attachment of equity of redemption in lots 8 to 16, 

and their purchase by B at Court sale—Suit by B 

against D, for amount payable by him in proportion 

to properties mortgaged with him—O not made party 

—S, 92, Evidence Act (I of 1872), if applies —Oral 

evidence of release, admissibility—B, if could be 

compelled under s. 8l, Transfer of Property Act 

(IV of 1882), to satisfy his debt from properties 

sold to C—O if a necessary party under O. XXXIV, 

r. 1, Civil Procedure Code(Act V of 1908) —Non- 

joinder, whether fatal or remediable under O. I, 

r. 9, Civil Procedure Code (Act V of 1908). 

One A mortgaged 18 lots of land toone B Sub- 
sequently he gave an oral release of the first 7 lots, 
which were afterwards sold by A toone C. A after- 
wards mortgaged lots 17 and i8toD. In execution 
B attached and;purchased the equity of redemption in 
lots 8 to 16, thus becoming their absolute owner. B 
subsequently instituted a suit against D for recovery 
of the amountof mortgage money still left due, from 
lots 17and 18 in proportion to the share of the 
debts on lots 17 and 18. Tothis suit C was not made 


— 





& party: 

Held, that s. 92, Evidence Act, did not apply tothe 
case inasmuch as D was not the representative-in- 
interest of A with respect to the lots released and as 
s 92, Evidence Act applies to the parties to the doeu- 
ment or their representatives-in-interest. Conse- 
quently, oral evidence of the release was admissible, 

Held, also that D could compel B under s. 8t, Trans- 
fer of Property Act, to have his debt first satisfied 
out of the prop:rties sold to C, since it would not-be 
prejudicial to the rights of B to bring to sule the lots 
released and purchased by C ; 

Held, further, that under O. XXXIV, r. 1, Civil Pro- 
cedure Code, C was a necessary party, in order to 
determine the amount payable by D; . 

Heid, however, that since no effort was made by B 
to join C, it would not be proper to remand the case 
with permission to join C, at such a late stage in: 
Letters Patent Appeal, for it would amount toa com- 

-plete rehearing ofthe case and adducing of new evi- 
dence. The non-joindercould not be remedied under 
O. I, r. 9, but it was fatal to the suit. S.N.V. R. 
Cuettyar Frem v. K. Y. A. OEBTTYAR FIRM 

Rang.168 
——— Registration— Portion included with object 
of getting deed registeredin one particular place— 

No intention to-make that portion part of security — 

Registration, validity of—Intention of parties, is 

the criterion. 

in judging whether the registration of a document is 
valid, it should be seen whether or not it was really 
intended that property which purports to hare been 
dealt with by the instrument should actually be so 
dealt with. In other words whether the instrument 
actually “relates” to that-property within the meaning 
of s.-28 of the Registration Act. The criterion by 
which the question must be decided is whether, upon 
‘the facts established -by the evidence, the partieg 
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intended this plot of land to pass under the deed. 
TRe motive may be immaterial, if the requirements 
of the law have been complied with, but of this the 
intention is critical. Consequently where a portion 
of the mortgaged property was entered in the mort- 
gage-deed merely with the object of getting the deed 
registered in the office of a certain Sub-Registrar 
and it was never intended to make that property 
form part of the security, the registration of the 
deed is invalid. Parsorram Dass v. ALI HAIDAR 

e Oudh 233 
- Splitting up—Plaintiff and defendant, each 

contributing half share of mortgage amount and 

thus becoming joint mortgagees—~ Defendant pur- 
chasing half share of property but undertaking 
responsibility for entire debt—Plaintiff attesting 
sale—Third person purchasing remaining portion— 

Failure of defendant to pay his share of money— 

Suit by plaintiff for recovery, claiming relief 

against entire mortgaged property—Integrity of 

mortgage, held broken up and plaintiff entitled for 
relief only against half share of property. 

The plaintiff and the defendant each contributed 
half share towards the consideration of the mort- 
gage and thus became joint mortgagees. Subse- 
quently the defendant purchased a portion of the 
mortgaged property and undertook the responsibility 
for the entire debt. The plaintiff attested the sale 
The remaining portion of the property was purchas- 
ed by athird person. On failure of the defendant 
to pay ihe share of his mortgage money to the 
plaintiff, he instituted a suit for its recovery and 
claimed relief against the whole property : 

Held, that the plaintiff himself was one of the 
attesting witnesses to the sale-deed, and, therefore, 
he was a consenting party to the arrangement 
between the defendant and the mortgagor. The 
fact that the plaintiff sued only for half the mort- 

age money showed that the plaintiff had admitted 
that something, which had the effect of satisfying 
half the mortgage amount, had happened. Conse- 
quentiy, he must be deemed to have admitted that 
the balance of the mortgage money had been satisfi- 
ed by the acquisition..of the proportionate share of 
the mortgaged property. Thus the integrity of the 
mortgage having been broken up, the plaintiff was 
entitled to a decree only against half the share of 
the mortgaged property. NarayAnsao v. CHATTIBAI 

Nag. 978 
Subrogation — Doztrine of  subrogation— 

Applicability in India—Transfer of Property Act 

($V of 1882), s. 92, 

The equitable doctrine of subrogation can be ap- 
plied in India, regard being had to decisions by the 
Judicial Committee of the Privy Council, in which 
the doctrine of subrogation or the equitable rule of 
Giving effect to the intention of parties to keep security 
alive for the Lenefit of a party has been recognized. 
Pramatsa Naty Roy v. danakt Nata Roy Cal. 747 
———-— Substituted security—Mortgage of undivided 

share—Subsequent partition—Mortgagee not party 

—Mortgagee can take only that property which 

falls to hts mortgagor's share. 

Mortgagee who takes a mortgageof an undivided 
share from his mortgagor is entitled to seize only 
that property which after ihe partition has fallen to 
the share of his mortgagor and the fact that he was 
not a party to the subsequent partition proceedings 
taakes no difference, if thoee proceedings are not 
fraudulent or collusive. Nigma Kumar NAwLakua 
y. Sant Lat MAHTO Pat. 715 
Suit for redemption—Plaintiff setting up 
< claim on basis of. specific. mortgage. but failing to 
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establish the mortgage—Court, if can give decree on 

another mortgage not specifically set up. 

In suits for redemption the plaintiff must establish 
the specific mortgage set ap by him in his plaint 
and must also show the mortgage in suit to be sub- 
sisting. When the plaintiff brings a suit on the 
basis of a specific mortgage it is his duty to esta- 
blish the existence of that mortgage and he cannot 
on his failure to prove the specific mortgage set up 
by him, be allowed to make out anew case by 
claiming a decree on the basis of the defendant being 
admitted or proved to be a mortgagee whether under 
some unknown mortgage or undera different mort- 
gage. 

(Plaintif was not allowed to amend the plaint so 
as tobase their claim to redemption on another 
mortgage, in view of the fact that another suit by 
him would not be baried by limitation and inas- 
much as it would be proper for him to institute 
fresh suit, so tbat all the pleadings with regard to it 
may be gone into afresh.) GAURI Suanxar v. LALA 

Oudh 437 
Suit on — Parties—Muhammadan mortgagee 
with possession dying—Suit by his son—Sister, who 
is co-heir not impleaded—Sutt decreed in respect of 





plaintiff's share — Non-impleading of sister, 
whether fatal. 
Where a plaintiff, the son of the dceccased 


Muhammadan mortgagee with possession brings a 
suit for possession of the entire mortgage property 
without impleading his sister who as his co-heir is 
entitled to the property and the suitis decreed only 
for the share of the plaintiff, thé non-joinder of his 
sister is not a fatal defect, for the mortgagors can in 
no way be prejudiced by any subsequent suit bein 
brought by heras it would relate only to the share 
which the plaintiff had not received Amır Husain 
v. ABDUL SAMAD All. 743 
Suit on—Parties—One co-mortgagee, if can 
recover possession of enttre estate as long as 
integrity of mortgage is not broken — Other co- 
mortgagee, tf can be impleaded in appeal. 

A co-mortgagee may well be entitled to possession 
as against the mortgagor but he is entitled to recover 
possession of the entire estate as he has an interest 
in every inch of the ground so long as the iutegrity 
of the mortgage is not broken, although is may be 
necessary in order to protect the interest of the 
mortgagee to implead him. Such a mortgagee can 
be impleaded even at a late stage of the appeal, Amir 
Husain V. ABDUL SAMAD All, 743 
Motor Vehicles Rules (80m.), 1915, r. 3 ()— 

Principles as regards “ plying for hire” apply to 

“leiting for hire—R.é (1), applicability oy —Whe- 

ther applies, where letting is to selected customer 

und not in public place—Leiting by owner—Hule, if 
covers the case—Words “in pubiic place”, whether 
govern the word “let”. 

The plying of a motor vehicle for hire means the 
act of waiting for soliciting custom, and, therefore, 
so soon as any person has hired itthe act of plying 
for hire is complete. This principle as regards plying 
for hire must also apply to letting for the purposes 
of r. 3, Motor Vehicles hules (Bom.), 1915. The rule 
applies to letting in public places and this implies 
that the actual transaction of letting must be done 
in a public place where itis open for any member 
of the public to take the -car on hire, It cannot, 
therefore, apply to a case where the letting was to 
a selected customer, and was not done in a publia 
place. 

The words “in public places "in the rule govern 
the word.“ let”. The letting referred to in the rulg, 
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is complementary to the plying for hire and the 
rule is intended to cover cases in which the letting 
may be done by one person, the owner of the car, and 
the plying for hiremay be done by another person, 


a servant. EMPEROR v. NANDKISHORSINH GAYAPRASAD 
Bom. 277 
Muhammadan Law — Dower — Post-nuptial 


agreement for dower, whether binding on surety— 

Dower, nature of — Whether consideration for 

marriage contract 

Under Muhammadan Law, dower is not the ex- 
change or consideration given by the man to woman 
for entering into the contract, but an effectof the 
contract, imposed by thelaw onthe husbandas a 
token of respect for its subject, the woman. Con- 
sequently an agreement by a third person guarantee- 
ing payment of post-nuptial dower is not void as 
being without consideration and he cannct escape 
liability under it. Fatima Brst v. Lat Din 

Lah. 421 
—_———- Whether can be fixed after marriage 

—Whether can be increased or remitted. 

Under Muhammadan Law it is not necessary that 
dower should be agreed upon before marriage, it 
may be fixed afterwards. It is alsowell settled that 
where a certain sum is fixed atthe time of the 
marriage, ib may be increased afterwards, or it may 
be subsequently remitted by the wife. If, therefore, 
a post-nuptial agreement fixing or increasing the 
dower is binding on the husband, it is binding on 
the person who guaranteed its payment. Fatima BIBI 
v. Lat Dix Lah, 421 
——_—— Widow's lten—No other outstanding 

debt at husband's death— Dower 1s first charge and 

widow has lien on property. 

Under the Muhammadan Law wherethere is no 
other outstanding debt at the time of the husband's 
death, his widow's dower 1s a first charge on the 
property of tho deceased and so long asthis debt is 
not paid off, she hasa lien on the property which 
is found to belong to her deceased husband, even 
though she be an unsecured creditor. Nawas Breum 
vy. HUSSAIN ALI KHAN Leh. 831 
Guardlanship—De facto guardian-- Powers 

of transfer. 

Under Muhammadan Law, the de facto guardian 
of a minor cannot convey to another any right or 
interest inthe immovable property ot the minor 
which the transferee can enforce against the minor 
and such transfers are bud. MOsAMED SULTAN v. 
ABDUL Ra. AMAN Rang. 876 
- Guardian ad litem— Payment in 

saiisfaction of decree on mortgage by him as 

de facto guardian—Whether one made for benefit 
` of minors, 

The guardian ad litem of a Muhammadan minor 
cannot place a liability not allowed by law, such as a 
decree on mortgage by him as de facto guardian on 
the estate of the minor. J£ payment has been made 
in satisfaction of the liability, itis not a payment 
made {for the benefit of the minois, on the ground that 
it freed the estate from such liability, MoxamxEp 
SULTAN v. ABDUL KArAMAN Rang. 876 
aw ——--—WMialintenance—Wife forsaking husband, 

whether entitled to matntenance—Chitdren living 

with her, whether should be given maintenance. 

Where a Muhammadan husband makes a bona 
fide offer tc maintain his wife and children in his 
house but the wife refusesthe offer, the wifeis not 
entitled to maintenance but the children living 
- with the wife who is their legal guardian, are entitl- 
ed to maintenance. Mosipgen Biv. BASHU SAHIB 


7 Mad, 905 





aini 














INDIAN OASES 


- P1987 


Muhammadan Law— csoneld. 





—Marriage—Siep-father, duties of. 
Under Muhammadan Law if a man marries % 
widow with encumbrances, he is usually expected to 
take over the encumbrances with the widow and feed 
them; that is one of the results of marrying a widow. 
A step-father does not charge his step-children for 
their board and lodging. Mosamep SULTAN v, ABDUL 
RAHAMAN Rang. 876 
— Pre-emption — Right of, with regard 
to mokarrari or raiyati interest — Such lands 
transferred along with sale of tauzsis—Held, pre- 
emption in respect of milkiat rights is only main- 
tatnable. . 
Where along with the sale of certain tauzis some 
mokarrari as well as raiyati lands are transferred 
by the sametransaction, a suit for pre-emption in 
respect of milkiat rights only is maintainable, there 
cannot be any right of pre-emption with regard to 
a mokarrari or raiyati interest. PHUL MOHAMMAD 





KEAN v. KuTUuBUDDIN Pat. 613 
Negligence. 
Sree Shipping §13 
See Tort 984 
Negotiable Instruments Act (XXVI of 1881), 


s. 27-—Scope of—Principal not carrying on 

business involving execution, etc., of bills of exchange 

—Agent, if has authority to execute promissory 

note on principal's behalf. 

Under s. 27 of the Negotiable Instruments Act, 
a general authority to transact business and to 
receive and discharge debts does not confer upon an 
agent the power of accepting or endorsing bills of 
exchange so as to bind his principal. Where the 
principal is not carrying on any business which 
may involve the executing, accepting or endorsing 
of bills of exchange, the agent has no authority to 
execute promissory notes on behalf of his principal 





either expressly or impliedly. Kam Het GIR v. 
BANWARI LAL : Lah, 412 
— s. 118. Ses Minor 96 
New plea. SEE Practice - 810 
Nucleus, meaning of. Sse Hindu Law 623 
Oaths act (X of 1873), ss. 9,10, 11—Party 


offering to be bound by special oath —-Whether can 

withdraw from it. 

A party which has offered to be bound by any 
special oath is not entitled as of right, to withdraw 
that offer but the Court may allow him to do 
so if it considers that there is ground for so doing: 
otherwise the Court should administer the oath. 
MOTIRAM V. KARU Nag. 12 
Onusof proof. Sse Evidence m5 
Opium Act (1 of 1878), ss. 3, 9 (a)— Registered 

opium smoker in possession of opium in quantity 

allowed by his ticket and some pyaungchi and 
opium refuse — Pyaungchi and. opum refuse, 
whether come within s. 3—T heir possession whether 
punishable under s. 9 (a) or under Dangerous Drugs 

Act (11 07-1930), s. 10 (b). . 

Pyaungchi and opium refuse are not‘ opium ” 
within the meaning of s. 3, Opium Act, as amended 
by Sch. II, Dangerous Drugs Act 1I of 1930. They now 
come within the definition of “ prepared opium “ 
under s. 2 (f) (ii), Dangerous Drugs Act, and posses- 
sion of prepared opium in contravention of s. 4 (6) 
of that Act is punishable under s. 10 (b) of that?” 
Act and not under e. 9 (a), Opium Act. 

A registered opium consumer may. possess 
pyaungchi or opium refuse, or any other form of 
prepared opium in any quantity, provided that the 
preparation of opium has been -made from .the 
opium which he has purchased under -his ticket, 
He, therefore, cannot be cogvicted under a, 10 (b) 


‘ must be held 
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Dangerous Drugs Act, also if there is tio evidence 
to show that they were not prepared from the opium 


Which he lawfully possessed, Iimpsror v. MAUNG Tua 
Tux Rang 619 
Oudh Civil Rules, Chap. VII, r. 289, para. 6. 

Sze Oosts 432 


Oudh Civil Rules, r. 269-A (1) (b)—Valuation of 
sutt for jurisdiction — Thirty times the land 
revenue. 

In view of r. 269-A (1) (b) of the Oudh Civil Rules, 
in pre-emption suits, the valuation of the suit for 
papon of jurisdiction should be thirty times the 
and revenue. Mangas KUER v, BAsant RAI 

: l Oudh 891 

Oudh Estates Act (I of 1869), s. 11—Widow 
holding estate—Power of transfer—Surrender in 
doro of reversioner—V alidity. 

ere a taluga is an estate within the mean- 

ing of the Act, from para. 1 of s. Il and the 
detinition of theterm “heir”, it is quite clear that 
the Legislature dil not intend to give the power of 
transfer in respect of the estate to a widow. Fur- 
ther, the Oudh Estates Act, provides special rules 
for succession to the estates of talugdurs and 
grantees and no talugdar or grantee, much less the 
widow of a talugdar, has power fo change the 
poeno line of succession, Therefore, a widow 
8 mo-power to relinquish ‘by surrender the 
taluga so agio make the transferee a fresh stock of 
descent when under the law somebody else would 
be entitled to succeed to the taluga on her death and 
the relinquishment, the effect of which is to cən- 
travene the provisions of the Oudh Estates Act, 

to be invalid. Ram Buarose v. 

RAMESHWAR PRASAD - Oudh 481 

————~$. 17 —Gift before 1910. Sze Evidence Act, 
1872, s. 6 i 481 

S. 17— Gift governed by Oudh Estates Act— 
Applicability of general Hindu Law or 8.122, 
Transfer of Property Act (IV of 1882). 

Where the gift in question is governed by the 

Oudh Estates Act, whick is a special Act it is not 





- governed by the general Hindu Law or by s. 122 


| ———s, 22 


of;the Transfer of Property Act. Bəction 17 of the 
Oud Estates Act, does not render it necessary for 
the validity of a gift that it should ba accepted by 
a donee, Ram Buarose y Ramesawar PRASAD 


Oudh 481 l 
of 


———-8, 22 (11)—-Gift to minor, how effected. 

In thecase of the donee being incapable 
signifying his acceptence by reason of age or of his 
being an impersonal being such asa deity, the ac- 
ceptence required can be madeon his behalf by 
somebody else competent to actas an agent and 
acceptance will be presumed after its possession, 
actual or constructive, by the donee, Ram Buagose 
v. RAMESHWAR PRASAD Oudh 481 
(11)—“ Ordinary law", in ss, 22 (LL), 
meaning of. a 
_ “Ordinary Law” ins. 22(11), Oudh Estates Act, 
includes custom and the terms of a taluqdar’s sanad, 


Raw Baarose y. RAMES swWAR PRASAD Oudh 481 
Oudh Laws Act (XVIIl of 1876), 8. 5. -Suzz 
Transfer of Property Act, 1882, s. 53 887 ` 


$8.6, 10, 11, 13 —Pre-emption—Pre-emption 
in respect of part of property sold—Apportion- 
ment of price involved—Preemption, tf ‘can be had. 
The words “in the cases hareinafter spscified ", 
used in s.6, Oudh Laws Act, show that the right 
of pre-emption is limited tothe cases spscified in 
the sections which follow s.6. Section lU requires 
the vendor to give notice tothe persons concerned 


of the price at which he is-willing to sell the property. ` 
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The notice need not be givéa individually to every 
person entitled to preempt, but may bs siuck up og 
the chaupal or other public place of the villiga or city 
in which the property is situate. Section 11 mikes it 
obligatory on a person having a right of pre-emption 
to pay or tender “the prics aforesaid” to the 
person proposing to sell within three months from 
the date of such notice. Lastly, s. 13 states ths 
grounds on Whicha suit can bə maintained for en- 
forcing the right of pre-emption. Strict compliance 
with these provisions contained in Chap. IE of the 
Oudh Laws Act, is clearly impossible if a person 
seeks to enforce pre-emption in respect of only part 
of the ‘property s:ld on payment of only a propor- 
tionate share ofthe price. Therefore, the suits for 
pre-emption of part of the property, which nécassari- 
ly involves apportionment of price, are not main- 
tainable. 

The Legislature in enacting theses provisions did 
not take into consideration the case of a composite 
sale-deed in which several distinct properties are 
sold together for alump price. The view which has 
hitherto prevailed in the province of Oudh, that in such 
a case, if the plaintiff is entitled to pre-empt only 
part of the property sold, he should be given a 
decree for pre-emption of that part on payment of 
the proportionate price, is no doubt a most equit- 
able one. Yet this consideration cannot afford any 
justification for circumventing the provisions ofthe 
statute ag authoritatively construed by their Lord- 
ships of ths Judicial Committee in Raja ` Birendra 
Bikram Singh v. Brij Mohan Punde, 61 I. A. 235. The 
proper remedy for the apprehended hardship to the 
tights of pre-emptors in such cases is for the Legis- 
lature to make the necessary amendment in the 
provisions of the law. Bars Nara v. MA4ABIR PRASAD 

oe f Oudh 987 
—_———8, 9 —Under-proprietor, tf can pre-empt 
share of superior proprietor. te 

An under-pruprietor is not entitled under s 9 of the 
Oudh Laws Act to pre-empt a share of the superior 
proprietary rights. Mangas Koger v. Basant Rar 


e T Oudh 891 
—~+——een§, 9 Gl (2). See Preemption ` 63 
Oudh Rent Act XXII of 1886), s. 127—Applicabi- 

lity—Privdte partition between co-sharers proved— 

S. 127, if applies. rs 

As a general rule one ‘co-sharer cannot’ eject 
another co-sharer under s. 127 °6F the Oudh 
Rent Act, butthe position is quite different where 
a private partition between them is proved. Baarat 
SINGA V. JAGANNATd PRASAD Oudh 920 
Parsi Marrlage and Divorce Act (XVof 1865) 

—Contract of marriage ~Girl above 18 years but 

below 21, if can gue tn her own right for damages 

for breach of contract of marriage. 

‘Amongst Parsis there is no doubt a statutory 
impediment to marriage contained ia s.3, Parsi 
Marriage and Divorce Act, until the parties attain 
the age of 21, but that impediment must be strictly 
confined to the purpose for which it was intended. 
It is an impediment which interferes with the 
freedom ‘of contracting of parties who are otherwise 
Competent to contract after attaining the age of 
18, and this impediment should not be extended 
further. 

Where on behalf of a minor girl and for her 
benefit her mother entered into a contract of mar- 
riage and onfailure of the contract the girl sued 
through her mother asher next friend for damages 
for breach of the contract of marriage and she con- 
tinued the suit in herown name ọn attaining 18 
years ; oR l RY 


o 


INDIAN 


Parsi Marrlage and Divorce Act—conceld. 


jxxi¥ 


“Held, that this sbe could do in 
even. though she had not attained 
years-as laid 
Divorce Act. 


her own right, 
the age of 21 
down in s. 3 of the Parsi Marriage and 
ERENY BARJORJI ENGINEER V, SdAPURJI 


Kerosap Moni Bom. 304 

Parties. Sze Civil Procedure Code, 1908; O. XX, 
r. 10. : 

‘Partition. Sez Second appeal 860 


Partnership Act (IX of 1932), s. 69-—Joint 
family firm, if ‘requires registration — Whether 
sizbject to restrictions under s 69. 

A Hindu joint family firm need not be registered 
and ig not subject to'the restrictions imposed* hy 
a, 69, Partnership Act. Garinps LAL GOEL vV. 
RamzsHwak Das Ail. 584 

n=- $, 69, Exception-- Expression, “or for 

‘accounts of a dissolved firm,” significance of — 

“Suit by partner of unregistered firm for dissolution 

—Prayer for accounts, if can he joined with prayer 

for dissolution. 

Whether a firm is dissolved by a decree of Court 
or “otherwise, the dissolution can never be complete 
unless the accounts of the firm are settled. In cases 
in which a firm is dissolved otherwise than by a 
‘decree of Court, it may ‘be necessary fora partner 
to have the accounts of the firm settled by means of 
a suitand the words “ or for accounts of a dissolv- 
ed firm” in‘exception to s. 69, Partnership Act, are 
used by the Legislature to make provision for this 
class of cases. Such cases stand on a different foot- 
ing from cases 10 which a partner institutes a suit 
for dissolution ofa firm. In this class‘of cases the 
Court, while dissolving the firm, has necessarily to 
‘ settle the ‘accounts between the partners in order to 
pass ‘a final decree in'the suit, and provision for 
- this class ‘of,cases is made by the earlier portion of 
the. exception which gives the“ right tosue for 
the ‘dissolution of firm.” Therefore, a partner of an 
‘Wpregistered firm ‘can join, ina ‘suit for dissolution. 
of partnership, the prayer for accounts. GuiaB RAI 
y. Surepa MAL T All. 545 
238, 69 (2), 74 (b)—Suit by ‘unregistered 

firm.in “respect of ‘contract entered into before 

‘Act--Whether barred—S. 74 (b),7f saves future 

proceedings, from bar of s..69 (2). ; 

Hection 69, ‘cl. (2), Partnership Act, will bar a suit 
by an unregistered firm even in respect of a contract 
entered into before the Act. The Legislature in- 
tended that all actions ‘brought after October 1933, 
should be governed by the said provision. “An in- 

‘terpretation , consistent with this intention’should be 
Placed oùs. 74, cl. (b) , and the only possible inter- 
pretation is that 8..74, ‘cl. (b), was ‘only intended to 
‘gave pending legal proceedings from the bar of 
a. 69, cl. (2) and not future’ proceedings. Parincau 
y. Ravi VARMA THIRUMALPAD ' Mad. 821 








Pauper. Sex Civil Procedure Code, 1808, O. XLI, ` 


> x, 10 , 202 
‘penal, Code (Act XLV of 1860), scope of— 
“Companies Act (VII, of 19138), sa, 237, 278— 
Direction by Company Judge, ‘whether necessary 
Forprosecution. 
‘A penal enactment in a special Act, e. g., Companies 
Act, s. 236, is no bar to a prosecution under the Penal 
ode. 
n The Companies Act, nowhere lays down that there 
can be no prosecution on a criminal charge otherwise 
than upon a direction by the Company Judge or 
Judges. _Eupzgor v. BISHAN SABAI Vipyartor 
All. 994 
————- $, 28—Counterfeit coins-+ Person making 
coins and putting them in house of enemy and 
giving information to Police, thus foisting false 


' ‘eounterfsit coins’ within the meaning of s. 
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case—No proof of intention to circulate such 
coins — Such coins, whether “ counterfeit ` coins 
within 5. 28. 74 
Ifthe intention of a person who makes or causes 
‘coins to be made isto use them in order to commit 
some other offence such as giving false information 
against an enemy, and foisting a false case upon an 
‘enemy by putting such coins in hig house, that in- 
tention prima facie is not to practise such deception 
and those coins donot come within the definition of 
Penal Oode. It is obvious that such persens are not 
manufacturing coins with the intention of infringing 
the monopoly of the mint or of causing loss to: the 
currency-owning public. VELAYUD5AM PILLAI v. 
EMPEROR Mad. 951 
SS. 76, 79—Criminal Procedure Code (Act 
V of 1898), ss. 42, 59—Question whether person is 
‘or is not u proclaimed offender ts one oy fact. 
A question whether a man is or is not a proclaimed 
offender is one of fact within the meaning of ss. 76 
and 79, Penal Code. Eupzror v. Murin Doop 





Sind 672 
S.97. See Penal Code, 1860, s. 441 346 

——-- §,109. : 
Sze Penal Code, 1860, s. 302 944 


Sze Penal Code, 1860, s. 3&0 71 
88.115, 120-8. Sze Penal Code, 1860, oa 
4 








$.148—Person disarmed before formation 
of unlawful assembly— Conviction under s. 148, 
propriety of. 

Where an accused is disarmed by a constable, 
before he forms a member of an unlawful assembly, 
he cannot properly be convicted of an offence under 
s. 148, Penal Oode. Bansropan SING iv. EMPEKOR 


, Pat. 894 
—————s. 193 or 199, Sze Oriminal Procedure 
'Oode, 1898, s. 195 — 943 
————— $5, 193 and 471. Sge Criminal Procedure 
Code, 1898, s. 476 525 


s. 211—" False charge "—False petition to 
Superintendent. of Police for protection from 
oppression of head-constable—Whether amounts to 
false charge—Held conviction under s. 211, could 
not be altered to one under s. 182, for want of a 
complaint by Police Officer ås required by s. 195, 
Criminal Procedure Code. 
For ‘an allegation to amount to a false charge, -as 

contemplated under s. 211, Penal Code, it must be 
made with the intention and object of setting the 
Criminal’ Law in motion. A false petition to the 
Superintendent of Police praying for the piotecfion 
of the petitioner from the oppression of a head- 
constable which may be effected by some depaitmental 
action, does not amount to such a false charge. The 
charge must be embodied either in a complaint to 
the Magistrate or ina report of a cognizable offence 
to a Police Officer. 

Heid, thatthe conviction under s. 211, could not 
also be altered to one under s, 182, since none of the 
Police Officers to whom the complaint was addressed 
by ‘the petitioner had taken the trouble of present- 
ing a complaint against him as required by s. 195, 
Criminal Procedure Code. Kam Kakoa v, EMPEROR 

=~ Lah, 333 
S. 225-B, See Civil Procedure Code, nee 


$8. 229, 300— Accused inflicting wound 
wilfully and without justification — Woun 

resulting in death—Accused, if can be deemed to 
have caused death—Whether guilty of murder— 
Intention to cause death, how gathered. 





i s. 136 
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Where a person wilfully and without justifiable 
excuge inflicts -a wound which is ultimately the 
cause of death of another person, he shall be deemed 
to have caused the death of that other person. 
Though in fact an injury may be sufficient in the 
ordinary course of nature to cause ‘death, itis not 
murder unless it was intended that the injury should 
be stfficient inthe ordinary course of nature to 
cause death. Where there was such an intention, it 
is murder. 

Where an injury is intentionally inflicted, 
defence th&€t no proper medical treatment was 
forthcoming does not exonerate the person who caus- 
ed the injury from guilt of murderif he intended 
that the injury should be sufficient inthe ordinary 
course of nature to cause death, or knew that it was 
likely to cause death to that. person. It does not 
exonerate him from guilt of culpable homicide if 
death ensues as a natural or likely consequence, 
Such a person is deemed to have caused the death, 
and his degree of criminal responsibility must de- 
pend onthe knowledge or intention to be gathered 
from he proved facts. Tae Kine v. ÅBOR AHMED 

Rang. 574 FB 

s. 300 Excep.1— Husband seeing wife 
committing adultery but killing her lover after 
taking time fer deliberation—Case does not fall 

‘within Eacep. 1 to s. 300—Case, however, 

recommended to Local Government, 

Ina case where a husband finds his wife actually 
committing adultery and kills her or her lover at 
once, that of course would be grave and sudden 
provocation, but where the husband has time for 
deliberation, the Exception to s. 300, Penal Code 
cannot apply. 

(But held, however, that though the offence techni- 
cally fell under s. 302, the provocation was great 
and that the case should be referred to the Local 
Government to consider reducing the sentence sub- 
stantially). Jagan Bea JaT v. Emperor Lah, 314 


——-—8, 300 (4)—Cl. (4); applies only when no 
other clause applies. ” 

-Clause (4) of s. 300, Penal Code, comes into play 
only if no other clause applies snd where the- 
intention of the assailants as inferred from the 
result of their act could at least be that of causing 
such bodily injuries as the assailants would 
haye known to be likely to cause the death of 
their victim, the invocation of cl. (4) is altogether 
erroneous. Hasta ISMAIL v. EMPBROR Lak. 351 


————— $8, 300, 302—Court should consider nature 
of weapon and force used in deciding intention 
and knowledge required under s. 300—~Single blow 
by rice-pounder on deceased while intervening in 
struggle between accused and another—Murder, if 
committed, 

The proper way in which to decide whether an 
offence has or has not been committed under s. 300 
read with s. 302, Penal Code, isto apply the words of 
the section to the facts and to see how the facts 
satisfy the essentials of the section. But it is 
obvious thatthe nature of the material object used 
and the force used must be useful guides to the trial 
Court in arriving at a decision as to whether the 
intention and knowledge referred to in s, 3)0, Penal 
Code, can be attributed to the accused. 

Where the deceased intervenes during the struggle 
between the accused and another person, and is 
fatally struck by the accused on the head with a blow 
of a rice-pounder, so heavy as to ;require ordinarily, 
the use of both the hands for its use, the accused can 
be convicted of murder, even if the death results from 
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a single blow. Postio Prosecutor v. BANDI PEDDA 

VENKATA Nari Mad. 694 

——~$. 302 — Persons armed with spears— 

Killing deceased to pulp with lathi end of spear 
and not using sharp end—Intention — Offence, if 
murder, 

Where men armed with weapons like spears refrain 
from using the sharp end but beat to pulp the victim 
with the latki end, they can be found guilty of mur- 
der. Where people, as in this case, killa man by 
beating him on all parts of the body with weapons 
like lathis, the inevitable inference is that they in- 
tend to kill or know that such a beating is likely to 
cause death Bacana Sings v, Emperor Lah, 353 


————-§, 302-—-Whether accused had completed 16 
years of age, doubtful — Motive. deyfinite~Assault 
brutal—Held, lesser penalty would satisfy ends 
of justice. 

Where the accused committed murder with a definite 
motive, the assault being a very brutal one and there 
bi a doubt whether he had completed his 16 years 
of age : 

Held, that the accused was at atime of life when 
what will not be considered as a circumstance suffici- 
entto upset a man of more mature years may upset 
him and send him off his balance quite materially, 
and taking into account the doubt- that existed with 
reference to his having completed ‘hig 16th year of 
age the sentence of death was unsuitable to the case 
and that sentence of transportation for life would 
adequately. mest the ends of justice. Nea Saw Hrun 
v, EMPEROR Rang. 125 

——--——§. 302—Whether there should be injury on 
head for committing murder. 

It is wholly unnecessary to injure the head of a 
person in order to kill him, One of the methods of 
killing in this country witha sharp weapon is to 
attack the stomach. And an accused inflicting no 
less than 44 injuries on the body of the deceased can 
be convicted of murder, even though there is no 
injury on the head. Jagar Bea Jar w. Hupreor 

PE . Lah. 314 
ss. 302, 120-B, 109, 115, 364—Person 
charged under ss. 302-120-B—Consptracy to murder 

—Sentance—Scope and applicability of s. 364. 

A person charged with an offence under s. 302, read 
with s. 120-B, Penal Code, can be convicted éither 
under 4,302, read with s. 109, if the conspiracy to 
murder is established, or under s. 302, read with 
s. 115, if such conspiracy is not established. In 
either case hé cannot be sentenced to 10 years’ 
rigorous imprisonment and such punishment is 
illegal. 

Section 364, Penal Code, provides for the punish- 
ment ofa specific offence and isnot intended as an 
indirect method of punishing persons who are suspect- 
ed but not proved to have committed a murder. 
ALIMJAN BIBI v. EMPEROR Cal. 944 


ss. 302, 304, Part l— Doubt as to whether 

accused commited murder or culpable homicide not 

amounting to murder—Held, he should be convicted 

for lesser offence. bected 

It is forthe prosecution to prove their case of 
murder and if upon areview of all the available 
evidence a doubt arises as to whether appellant 
committed murder or whether he committed ~ culp- 
able homicide by reason of exceeding the right of 
private self-defence, he is entitled to be found guilty 
of the lesser offence only. Nea Pru Tun v. EMPEROR 
T 5 Rang. 586 
——_—-ss. 304, 109., Seg Criminal trial 269 
8. 307—Applicability—Causing of injury 





—w~ 
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af - necessary — Intention, proof of— Intention 

proved—Nature of act is immaterial. 

Section 307, Penal Code, may apply even if no 
hurt is caused. The causing of hurt is merely an 
aggravating circumstance and it cannot, therefore, 
be reasonably argued that unless sn injury suffici- 
ent inthe ordinary course of nature to cause death 
is inflicted on the victim, the intention contemplated 
by .8. 307, Penal Code, cannot be presumed. Under 
this section the intention precedes the act and is to 
be proved independently of the act, and not merely 
gathered from the consequences thatensue. All that 
is necessary to be established isthe intention with 
which the act isdone and if.once that intention is 
established, the nature of the act will be immaterial. 
Gautam QADIR 0. EMPEROR’ | Lah. 284 

= *g° 364 Ser Penal Code, 1860, s. 302 944 

= §,°379 réad with .s. 403. Sze Oriminal 

Procedure Code, 1898, e. 181 . 629 


———_——. 88, 380, 109—Sentence of whipping for 
offence under— Legality 
‘Sentence—Double sentences of whipping, if legal— 
Concurrent’ sentences, significance of. 
. Thẹ sentence of whipping passed for 
under s. 380 read with s. 109, Penal 
legal.’ ae 
‘Double sentences of whipping are illegal and the 
position is no {better if they are ordered to run 
concurrently ‘because sentences of whipping cannot 








the offence 
Code, is not 


run concurrently, The word “concurrent” properly ` 


applies only to sentences of imprisonment If it 
were. applied to sentences of whipping, ` the literal 
meaning would-be that the prisoner was to be flog- 
ged by two operators simultaneously. EMPEROR v. 
VEBRAPPA _ Rang. 71 
-——-- §, 408—Sentence—Accused, a man of 18 

‘years and of good characier—Ojfence due to laxity 

of manager and his own miserable pay—Sentence 

reduced . toone already undergone. 

‘The accused who was found guilty unders 408, 
Penal’ Code, and was sentenced to one year's rigor- 
ous: imprisonment was a young man of 18. He had 
previously borne a good character as testified to by 
hie two.fo:mer masters, He was getting à miserable 
pay of Rs. 22 per mensem for the responsible work 
that was entrusted to him. There was unpardon- 
able slackness onthe part of the manager in not even 
seeing whether the daily totals were correct or not, 
Had the manager checked the total of the very first 
day, he would have discovered the mistake of Rs 100 
either intentionalor inadvertent There were only 
eight items which had to be added upin order to 
see whether the total was correct or not. Thus the 
accused was, s0tu say, encoursged in hisfraud by 
the laxity..of the virtual master. The amount that 
was actually proved to have been embezzled by the 
accused was Rs. 300. He had also been in jail for 
some time as an under-trial prisoner ; 

‘Held; that in the circumstances the sentence 
should be reduced, to one already undergone. Struma. 
Ramor AND v. EMPEROR Sind 708 


— S. 411—Dishonest retention and dishonest 
reception—Offences of, are contemporaneous— Duty 
“of prosecution. 

The cfience of dishonest retention of property is 
almost contemporaneous with the offence of dishonest- 
ly receiving it. A man who dishonestly receives 
property 1f he retains it, must obviously continue 
dishonestly to retain it. It would be different, how- 
ever, if the reception ofthe property were innocent. 
Then it clearly would be for the prosecution to 
show at what stage guilty knowledge of the Receiver 
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supervened to make the retention dishonest. EMPEROR 
v BAIFAL Lah. 342 
———~8. 441—Accused entering house of woman 

with deadly weapon to commit cognizable offence 

—Woman not known tobe of low character—Any 

personif can arrest accused and cause death, if 

necessary—Right of private defence, if available 
to accused—Frontier Crimes Regulation (III of 

1901), s. 38. 

Where there is nothing to suggest thatthe woman 
into whose house the accused had entered was of low 
character and where it could reasonably be suspected 
that the offender had entered the house either to 
commit theft or rape or any other offence, any per- 
son is justified in trying to arrest the accused and if 
he is armed with a dagger, they would be justified in 
causing his death, if necessary. Under s. 38, Frontier 
Crimes Regulation they would be committing no 
offence when they assault him and under the provi- 
sions of s. 97, Penal Code, the accused has no right of 
private defence against them. MonrasHam ASLAM v. 
EMPEROR Pesh. 346 
—8. 441—Insult or annoyance inevitable 

consequence of trespass—Intention to insult or 

annoy, if can be presumed—Accused concealing his 
presence — Such intention, if can be presumed, 

Where insult or'annoyance isthe inevitable con- 
sequence of the trespass committed by an accused, 
then he must be presumed to have intended to insult 
or annoy, but where the insult or annoyance is only a 
remote consequence of the trespass and the accused 
has done everything in his power to avoid his pre- 
sence being koown to the person in possession, it 
cannot be said that he had an intention to insult or 
annoy the person in possession. MoaTaSHAM ASLAM 
v. EMPEROR Pesh. 346 
——-$8. 499, 500—Well-defined class defamed 

—Every member can file complaint—In other 

cases complainant must satisfy that imputation 

is against him—Tort-—-Defamation. i 

If a well-defined class ias defamed, each and every 
member of that class can file a complaint. In other 
cases the defamatory words must refer tosome as- 
certained and ascertainable person and that person 
must be the complainant. Where the words reflect 
on each and every member of a certain number or 
class, sach or all can sue. If the words reflect im- 
partially on either A or B, or on some one of a certain 
number or class,and there is nothing to show which 
one wasmeant, no one can sue, If a person complains 
that he has been defamed as a member of a class, he 
must satisfy the Court that the imputation isagainst 
him personally and he is the person aimed at befere 
hecan maintain a prosecution for defamation. 
ANKARAIJU SUBBARAYA v, BATUK PRASAD All, 534 
Pensions Act (XXIII of 1871). Ses Civil Procedure 

Code, 1908, s. 60 (1) 6 
—_——-$. 6—Suit without Collector's certificate— 

Whether bad ab  initio—Certificate, tf can be 

allowed to be produced later on—Certificate 

allowed to be produced at appellate stage. 

It would be taking much too stringent a view of 
the provisions of s. 6, Pensions Act, to hold that the 
Civil Court is debarred from taking cognizanee of 
a cluim sven though the certificate has been pro- 
duced, subsequently, if it was not produced at the 
time of the institution of the suit. The suit is not 
bad ab initio by reason of its being filed without a 
Collector's certificate and where at the hearing of 
such a suit the necessary certificate is not produc- 
ed, the Judge ought to grant the plaintiffs’ applica- 
tion for an adjournment, in order that the certifi- 
cate might be obtained and produced. 
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[The certificate was allowed to be produced in 
appeal andthe case was remanded to the lower 
Cowrt for being tried de novo.) MUHAMMAD ATA 
Husain Kean v BAQAR MIRZA Oudh 33 
Pleadings—Admission —Court of fact should take 

at as whole 

Itis not open tothe Court of fact todissect the 
admission of the plaintiff arising out of pleadings. 
Bary Saran Rar v. SUKHDEO RAI Pat. 317 
— Admission in pleadings cannot be dissected 

An admission made in a pleading cannot be dis- 
sected. When the defendant wants to take advantage 
of an admission made by the plaintiff in the plead- 
ings, the pleadings have to be looked into as a 
whole. DULAR SING ı v. BITARAM Nag. 783 

Counter-claim—Allegation of loan put 
forward by defendant not as a ground of defence 
but as a ground of attack—-Limitation— Written 
statement more than three years after date of pay- 
ment— Whether barred. 

Where according to the defendant's pleadings, 
the entire amount dueto the plaintiff was repaid 
on a certain day and a further loan was made on 
that day, the claim forthe payment of a further 
loan is a counter-claim and not a set-off, the 
allegation of the loan being put forward not asa 
ground of defence but as a ground of attack. 
When tke written statement containing such counter- 
claim is filed more than three years after the date 
of payment, the defendant's claim would be barred 
by time. SuUNDERMAL JAIKISAN AGARWAL Y. GANESH 
NARAYAN ; Nag. 502 

Judge cannot make new case for plaintiff by 
going beyond pleadings. 

Judge is not entitled to travel beyond the plead- 
ings and make out a new casefor the plaintiffs 
DEONARAIN v. KAMTA Nag. 174 
——_—— Verification. See Civil Procedure Code, 1908, 

O. VI, r. 14° 640 
Possession—Dispossession of plaintiff by defendant 

—Suit for possession within limitation—Plaintiff 

is entitled to possession unless defendant proves 

better title. 

If the defendants dispossess the plaintif within 
the period of limitation preseribed for a suit for pos- 
session, the latter is entitled to recover possession 





unless the defendants establish a better title. Surv 
Saran Rar v. SuKupzo Rat ; Pat, 317 
Power-of attorney. Szz Practice 73 
Practice. 
SEE Appeal 812 
Sze Privy Council 844 


— »—— Additional issues—Court's power to frame— 
Facts existing at date of decree—Court, if bound 
to consider—Fact of adjournment of suit by valid 
compromise brought to notice of Court—Court, if 
must raiseand try issue regarding 7t—Discretion 
of Court in adding person applying to be made 

arty—He must be anecessary party—Such person 

aving remedy by way of suit—Whether, should 
be added. 

Ordinarily a suit must betried on a cause of 
action alleged in the plaintand onthe state of 
facts on the date of institution of the suit. It is not 
a rigid rule that a suit must be tried only on the 
state of facts existing on the date of suit. The 
Court very often has totake notice of events which 
happened subsequent to the institution of the suit 
and mould relief according to the state of circum- 
stances existing on the date of the decree. When a 
suit has been adjusted by a valid compromise and 
it is brought to the noticeof the Court, the Court 


is bound to raise an issue whether the suit has been 
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adjusted by a valid compromise 
EnF it. F : e REA proged ta 
nd if in regard to that matter in the opini 
the Court the presence ofa third party Read Bi 
necessary to enable it to effectually and com plete] 
adjudicate that issue itis opento the Court rd 
Hild bowers aie 
Held, however, that when the compromise j 
tion, itself was impeached on one ea. oe aimee 
by either party to the litigation and none of th 
parties wanted to enforce it, it would not be 
proper exercise of discretion at the instance of a 
third party who alleged that hehad acquired rights 
thereunder, to make him a party for the purpose of 
enforcing the compromise especially, where there 
was no transfer of any interest in the subject-matter 
of the litigation in his favour. The matters relatin 
thereto could and ought to be properly determines 
in a separate suit S. M. A M.S. MEYYAPPA CuETTIA 
Y. Siera aoi r Mad 145 
—— Åppeal— New point— Further j f 
i AE AA E f a raised. Finding of Fact 
tis not open foran appellant in seco 
to take a new point which requires for its peel 
tion further findings of fact. Sayam LAL v., : 
LAL All. 686 
— Appellate Court—Karpardaz of decree-holder 
accepting money in full satisfaction — Execution 
sale set aside—Appellate Court doubting authorit 
ore ar to eae money— Proper procedure 
—fHestoration of sale on mere ass : 
had no, authority, umptton that he 
n behalf of the decree-holder, his 
who was in charge of his cases, Brie er ler 
payment made by the judgment-debtor in satisfac- 
tion ofthe decree, if the payment were made within 
certain number of days. On payment being made 
accordingly, the execution sale was set aside as the 
decree was fully satisfied, The District Judge on 
appeal, doubting the authority of the karpardaz to 
spe se han eas the sale : 
eld, thatthe District Judge could n 
that the karpardaz haino authority to pes ahd 
money, The proper course for him would have been 
to order further inquiry on the basis of which a 
final order could have been passed. TARNI PRASAD 
Stnea v. ÜHANDEESBEWAR Prasap NARAYAN SINGE 
a Pat. 73 
Commission—Issue of, for ezamini ; 
staying in Busland <Procotue Pris i eases 
The proper procedure for examination of witnesses 
staying in England would appear to be the issue of a 
commission in accordance with the provisions of 
Statute 22 Victoria, Chap. XX, as laid down in para. ] 
Part E, Chap. X ofthe aforesaid Rules and Orders. 
Of course the issue of a commission for examination 
of a witness ina distant country is bound to cause 
delay and a Court will be fully justified in satisf 
ing iteelf that the evidence is really relevant ad 
necess:ry for the purposes of the case before issuin 
process. But a party cannot obviously be deprived 
of the opportanity of producing his evidence mere] 
on thie ground that itmay involve some delay. 
Such a procedure would be nothing short of denial of: 
justice. Firm Basazssar Nata K anna & Bons ¢ 
Messrs, GRINDLAY & Co., LTD., LAHORE Lah 649 
— Interference. Sze Civil Procedure (od 
1908, O. XLI, r. 27 (1) b) 72g 
——~—New plea —Limitation—Plea of, not raised 
in pleadings or lower Court—No finding on the 
point— Plea, if can be raised in second appeal 
Ín second appeal Court is not concerned with as- 
certaining the facts. The facts as found by the lower 
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Appellate Court must be accepted and where no 
mention of limitation has been made in the pleadings 
in argument or in any memorandum of appeal and 
there is no finding on the question appellant is not 
entitled to raise this new point of limitation at the 
stigeofsscond appeal. Kisiun PRASAD v. SuuBRATAN 
All. 910 

New ple1—Plea not mentioned in pleadings 

——If can be raisedin second appeal, 

It ie necessary that pleadings should be clear and 
definite, and should contain allthe pleas required to 
be discussed in the judgment. The plea, not in the 
pleadings will not be allowedto be raised ~in the 
appellate stage. MOTIRAM NIHAL GAAND v. BASRESHAR 
Nata Pesh. 810 
Remand— Important issue not raised and 

tried —Remand, necessity of. Sze Limitation Act, 

1908, Sch. I, Art, 95 205 
—— Simple case Rounder Customary Law~ 

Technical considerations should be avoided. 

Hiba-bil iwaz isa technical expression of Muham- 
madan Law,and itis always dangerous to import 
such technical terms into decisions of simple cases 
under the Customary Law. MATTO v. FATTU 

- Lah. 808 
_—_———Stay order by High Court—Subsequent order 
by lower Court in the matter—Competency. 

When the High Court orders proceedings to be 
acayed, they are to be stayed, and no order is to be 
made inthe matter by the Court below, much less 
an order disposing of the whole suit. Ram Kus.un 
Ozna v. Ram DULARI KUER ae _ Pat, 607 
Witness—Party submitting interrogatories 

containing reference to documents not relied by 

party—Refusing examination of such witness, if 
justified. 

Le some of the interrogatories submitted to 
examine witness on commission, Contain references 
to documents which are not relied upon by the party, 
such references are not by themselves justification 
to refuse to examine that witness. Firm Bas .egiar 
Nato Kuanna & Sons v. Masses. Grinptay & Co., 
Lrp, LAHORE _Lah 649 
Witness—Summoning of—New issues after 

furnishing list of witness, framed—Fresh witnesses, 

if can be summoned. 

Where new issues are framed after the 
furnishes & list of witnesses, the party should be 
allowed to summon fresh witnesses on those issues. 
Fram Basazs AR NATH KHANNA & Sons v. Messrs, 











QRINDLAY & Co., LTD., Lasore Lah. 649 
precedents. See Will 742 
Pre-emption. 
‘Sep Muhammadan Law 613 
Ser Oudh Laws Act, 1076, 5.6 987 


Co-sharer—Co-sharer executing waq of his 
property and constituting himself mutawalli— 
Subsequent purchase of sharein mahal by him— 
‘Whether as a proprietor—Suit for pre-emption 
of share purchased by him~Whether can resist it. 
_A person claiming tobe a co-sharer must show 

that he is entitled as a 

part of a mahal. -The mere fact that he is in posses- 

sion in 4 different capacity cannot suffice. 

Where a co-sharer in mahal executes a deed of wagf 
and appoints himself a mutawallt, and subsequent- 
ly purchases a share inthe mahal, he no more re- 
mains a. proprietor, after the creation of the wagf 
and is not entitled to any sharein the mahal as 
a proprietor, though as a mutawalli he is entitled to 
hold possession. Consequently he cannot resist a 
suit tor pre-emption of the share purchased by him. 
MusaMMaD Bakass y. Ram PRASAD All. 367 
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—Oudh Laws Act (XVII of 1876), s. 9, cl. (2) 
— Property held before sale in proprietary tenure 
—Transaction, if involves sale of proprietary 
tenure — Vendees already wunder-proprietors in 
certain other plots—Nephew of vendor, if can 
preempt, in preference to vendees who are no 
relations. 

There isa clear distinction between a sale*of 
under-proprietary rights existing before its sale, 
anda transaction by which under-proprietary rights, 
which previously did not exist, are created by the 
sale. Where the property is held before thé sale in 
proprietary tenure, the transaction must be held to 
have involved also a sale of a share of proprietary 
tenure, although the effect of the transaction was to 
create an under-proprietary tenure. In these circum- 
stances the fact that the vendees already held 
under-proprietary rights incertain other plots does 
not affect the question, and the elauso of s.9 of 
the Oudh Laws Act, that applies is, the second 
clause. Under that clause a relation (nephew) of 
the vendor has a preferential right of pre-emption 
as against the vendees who are not related to him 
Kazim Hosarn v. Manrooz ALI Oudh 63 


—Suit for—Plaintiff’s suit dismissed —Appeal 
— Plaintiff gifting away entire property after 
dismissal of suit—-Whether can prosecute appeal. 
If the plaintiff in a suitfor pre-emption loses that 

right after the gift of property by him, by virtue of 

which he had the right of pre-emption at any 
time after the institution of the suit and before 

a decree for pre-emption js passed in his favour 

he is put out of Court and: no relief can be 

granted to him. The same principle applies toa case 
where the plaintiff gifts away the property after the 
dismissal of the pre-emption suit in the lower Court 
but before the date of appeal. In such case the ap- 
pellant has no locus standi to prosecute the ap- 
peal, Mangas Kuer v Basant Rar Oudh 891 


Vendee to pay off zarpeshgidars who were 
in possession, from purchase money~-Preemption 
suit inrespect of property—Decree in favour of 
pre-emptor—Vendee entitled to withdraw deposit 
by pre-emptor, without reference to peshgi money 
—Vendee so withdrawing—Suit by pre-emptor for - 
possession or in alternative for peshgi money from 
gendee—Vendee held not obliged to pay unpaid 
peshgi money to pre-emptor and preemptor not 
hee to possession without paying off zarpeshgi- 

ar. 

R had amtlkiat share in a certain mauza S which 
he gave in zgarpeshgi to certain persons, He after- 
wards sold it to defendants for Rs. 2,750, out of 
which Rs. 1,600 was kept with the vendees for paying 
off the zarpeshgidars. The plaintif brought a pre- 
emption suit against the vendees, and got decree 
in his favour. The vendee was entitled under this 
decree to withdraw the deposit without any refer- 
ence to the zırpeshgi money which was nob still 
paid byhim Subsequently the whole money was 
withdrawn by the vendee. The plaintifis (pre-emp- 
tor) brought a suit for possession from the zarpeshgi- 
dar and in the alternative prayed for a decree against 
the vendee for the peshgt amount to pay off the 
zarpeshgidars and obtain possession: 

Held, that sincethe plaintiff was not a party to 
the arrangement between R and his vendee, under 
which the latter kept Rs.1,600 out of the considera- 
tion money in hand to pay off the zarpeshgidars and 
since the obligation of the vendee was one based upon 
that contract, the-plaintiff was not entitled to 
recover the Rs, 1,600 from the vendee who had with- 
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drawn hisentire deposit under the pre-emption 
decree. 

Held, also, that having known that the zarpeshgi- 
dars were not paid off, the plaintiff in his pre-emption 
suit should have obtained a suitable relief in respect 


of it by amending bis plaint in the pre-emption 


guit. 
Held, further, that the vendee could not be regard- 


ed as trastee for the plaintiff pre-emptor and that- 


the pre-emptor was not entitled to possession without 
paying off the zarpeshgidars. BITAL Prasap SuKoL V. 
Ramsarse MISSIR “Pat. 720 
Prescription. See Easement 40 
Presidency Towns Insolvency Act (Il! of 1909), 
ss. 8, 4— Review—Order of adjudication passed 
without hearing Counsel— Power to review— 
Jurisdiction—dJudge ceasing to be insolvency Judge 
and not authorised under s. 4—Whether can hear it. 


Section 8, Presidency Towns Insolvency Act makes. 


it clear that the Court has power to review an order 
of adjudication passed without hearing Counsel, 
but the powers of the Court in such matters are vested 
in the Judge appointed by the Chief Justice under 
8. 4 of the Act. Where the Judge, who heard the ap- 
plication, had ceased to be the insolvency Judge and 
in the absence of authorization by the Chief Justice 
should not have dealt with it, the hearing ig without 
jurisdiction. D. L. Onowpaury v. V, E.R.M. P. 
OHETTYAR Rung. 666 
$s. 55, 56,57, 51—Doctrine of “relation 

back” — Effect of—Transfer by insolvent con- 

stiruting act of insolvency Adjudication order 

—Transfer, if void — Protection under s. 57, if 

available—insolvent, if can say transaction was 

bona fide. 

The principle of ‘relation back’ does not 
make the transfer ‘void,’ because, if void, it 
would have always to have been void Nor is it 
strictly ‘voidable, which denotes the operation 
of some form of election in the trustee. What, 
in fact, happens is that, where the trustee's 
title relates back under the Act, that post-dated 
statutory title destroys and overrides any existing 
title and brings the property back into the estate, 
whence it is deemed never to have departed While 
thereforean act of bankruptcy has always been 
held “void” as such, what really is meant, is that 
the title of the transferee under the transfer is 
“displaced” by thestatutory title oftrustee and the 
reason for that is .that the ‘relation-back’ pro- 
visions of the statute se operate as to destroy at 
the instant of the transfer the transferor’s own 
titPe and (subject to the protective provisions) the 
title of those claiming through him. The transfer is 
“voidable” only in the sense thatthe statute steps 
in and destroys its effect and not in the senss 10 
which in law the expression ‘voidable” is usually em- 
ployed, namely that of being capable of being avoided 
at the volition or election of some person. If the 
trustee does not, in fact, claim the property, that only 
amounts to the trustee leaving wits the transferee 
property which is not really his and to which he has 
no title, No real question of “election” arises, except 
so fur as the trustee muy elect whether or not 
physically to take the property which has become 
his. Consequently, where the transfer by the insolvent 
is itself the act of insolvency which forms the basis 
of the adjudication order, the transfer is void without 
any reference tos. S5o0rs. 56, Presidency Towns, 
Insolvency Act, but subject to the protective pro- 
visions contained in 8,97 Subject tothese pro- 
visions it is not, therefoie, open to the insolvent 
to be heard to say that the transaction was a bona 
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fide transaction for value or that it did not con- 
stitute a fraudulent preference, because, for 
altogether diferent reasons, it was ‘void. In the 
matter of M. V, R. V. Tutvar Rang. 426 


Principal and agent—Liability of agent—Money 
entrusted with defendant for investment — 
Defendant investing it and giving loans through 
brokers—Rusiness going on well but subsequently 
depression coming—-Default by one of brokers in 
paying interest —Defendant informing plaintiff but 
expressing opinion that if time given the broker 
would improve in position~— Plaintiff agreeing— 
Situation getting worse — Insolvency of broker, 
just after plaintiff's instruction to defendant to 
sell defaulted scrip-—Sale of shares resulting in 
loss—Plarntiff undertaking journey to defendant's 
place to know the real sttuation—Liability of 
defendant for expenses—His liability for loss 
on sale of shares. 

The plaintiff gave the defendant power-of-attorney 
to manage and invest his money, which were invest- 
ed by the defendant in investments known as 
‘brokers’ loan” or " carrying transaction”. The 
defendant advanced moneys to debtors through 
brokeis Business went on wellforsome time but 
owing to the depression one of the brokers committed 
default in paying interest. Plaintiff was informed 
of this but defendant expressed the opinion that if 
time were given the broker would improve in his 
position; plaintiff did not differ from this opinion. 
But the market grew worse and the broker applied 
in insolvency. The plaintiff, however, just before 
this had written to the defendant that he should 
sell thedefaulted scrip as and when he thought it 
best todo. Though the .shares were afterwarde 
realized, they resulted in loss to the plaintiff. Not 
being satisfied with the affairs, the plaintiff juineyed 
to the defendant's place to make inquiry himself, 
On seeing that the defendant's transactions had 
caused loss to him, the plaintiff filed a suit for 
damages for negligence and -breach of duty in not 
informing him of the situation earlier. No fraudu- 
lent motive ‘was alleged: - 

Heid, that the fact that the motives of the defend- 
ants were untainted by fraud didnot make their 
conduct any the lessa breach cf-their duty Busi- 
ness duty and the statutory recognition of it both 
required of them that they should tell the plaintifi 
truly all the facts ʻas to his affairs and they did not 
do so. In these circumstances ‘it was not unnatural 
that the plaintiff fuiled through solicitors to unravel 
the facts as to his affairs and took the journey for 
the expenses of which the defendants were liable. 
Though the power-of-attoiney gave the defendants 
authority to act without instructions, it did not 
relieve themfrom a business obligation enforced by 
stature to give to the plaintiff correct and timely 
information as to his affairs: 

Held, however, that upon information given earlier 
and more adequately than it was given, the plaintiff 
would have done precisely what the defendants did 
and with the same result; all the more because the 
defendants would have been bound in duty to ex- 
press their ownopinion and upon the expression of 
that opinion, that the plaintiff would have fallen in 
with a view which’ coincided with that which he 
formed for himself whenhe knew all the facts that 
mattered fora decision. The only thing to do was 
either to sell the shares -against the brokers or to 
give time. The defendants did the latter and the 
plaintiff would have done the same if it had been left 
to him and consequently the defendants were no. 
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liable for the loss resulting on the sale of shares. 
‘Riowagp Parie Parhites v. Wriiam Franois BARNS 
PG 487 

Privy Council —- Practice —Dederee by Privy Council 
against respondent in ignorance of death of one of 
them— Legal representative not brotght on record 

—Decree, if nullity. 

A decree passed by the Privy Council against the 
respondents in ignorance of the death of one of them 
is not a nullity, though the legal representative of the 
deceased was not brought on the record, the decree 
being an order of the Sovereign. The provisions of 
the Code of Civil Procedure do not apply to appeals 
before the Privy Council. VITHALRAO CHIDAMBARRAO 
‘Hesiixar v. Baswant Bisto Nancie Bom. 844 

Question of fact—Damages whether due to 

interference with flow of river by party, ifa 

question of fact. 

.A question whether the rush of water which occa- 
‘sion the damages was caused by the interference of 
a party, with the natural flow of a certain river, is 
-a pure question of fact and their Lordships would not 
interfere with the concurrent findings on this ques- 
ition. Thnk Kine v. Souruern Oanapa Power COMPANY, 
\LIMITED PG 387 
\Probate. Szz Will 411 
Promissory note—Note payable on demand—De- 

fendant executing it and handing it over to plaintiff 

at B—Plaintif described as resident at M—Note, 

whether payable at M or B. 

A promissory note was executed by the defendant 
and handed over by him to the plaintiff at B. The 
promissory note was payable on demand, The 
plaintiff was described inthe promissory note as a 
resident of M : 

Held, that as the promissory note was payable on 
demand, the defendant was not bound to pay until 
demand was made, and a demand could be made 
only at Band that it could not beimplied in such 
circumstances that there was any promise to pay 
_at the place of the plaintifi’s residence, that is, at M 

-and that the Court at M had no jurisdiction to try 
suit. JANKIgAM ŅANAKRAM v. BaaULAL ZAGULAL 
Nag. 278 
-—_~--—One executant making payment and discharged 
by promisee—-Co-executant's Liability for balance. 
Where one of the joint executants of a promissory 
note makes a payment and the promisee accepts it 
_in discharge of his claim reserving his right to 
‘sue the co-executant forthe balance, the transaction 
.is subject tothe right or equity of the co-executant 
gning his co-executant for contribution. A.M. K. M. 
iam v. BAISa MAW Rang. 622 
Suiton—Note executed on March 28, 1934, 

but affized with stamps, vse of which was compulsory 

after April 1,1934—Defendant admitting liability 

— Suit, if should be dismissed. 

‘A guit on a promissory note executed on March 
98, 1934, should not be dismissed merely because it 








wag affixed with revenue stamps the use of which was - 


made compulsory by the Government only from April 
1, 1931, but which were available before, specially 
“when the defendant admits his liability. | BANKE 
‘Bruart Lat v. Ram Uoorr SINGH Pat. 591 
Provident Funds Act (XIX of 1925), 8s. 7— 

‘Good faith’, what constitutes—Knowledge of claim 

by nominee-——Payment to another without inguiry— 

‘Company, tf entitled to protection under s. 7— 

‘General Clauses Act(X of 1897), s. 3 (20). 

In spite of the somewhat liberal definition of 
‘good faith’, in the General Clauses Act, payments 
made in contiavention of the Provident Funds Act, 
‘are by no means protected under’ all circumstances 
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and the definition contained in the General Clauses 
Act, certainly .does not entitle 2 trustee aq the 
holder of afund to pay anybody and everybody 
Without proper enquiry. Where a Railway Company 
Which holds in deposit the Provident Fund of its 
deceased employes pays itto his widow, knowing 
full well that the surviving one of the nominees 
mentioned by the deceased is putting forward a 
claim tothe fund and also having knowledge of 
proceedings taken by such nominee in Court and 
having. stated quite definitely that they would hold 
the money until the issues raised in thése proceed- 
ings had been properly determined by a competent 
Court, the payment made by it to the widow is not 
in good faith. Consequently the company is not 
entitled to the indemnity or protection afforded by 
s.7, Provident Funds Act. Assam Bencar Rartway Oo, 
LTD., CHITTAGONG v. ATUL CHANDRA SEN Cal. 597 
Provincial Insoivency Act (V of 1920), s. 3— 

Subordinate Court, if has jurisdiction to try insol- 

vency matter originating outside its jurisdiction— 

Order of District Judge transferring case to Sub- 

Court—W hether ultra vires. 

From the words of s. 3, Provincial Insolvency 
Act, it is clear that the Act does not invest a 
Subordinate Court with jurisdiction tə try any 
insolvency matter which originates outside the local 
limits of its jurisdiction: The words in the section 
“shall within the local limits of its jurisdiction 
have concurrent jurisdiction with the District Oourt 
under this Act,” are conclusive of this matter. Under 
s. 3of the Provincial Insolvency Act, the District 
Court is the only Court having Jurisdiction to deal 
with creditor's petition in the absence of any 
notification of the Local Government investing 
Subordinate Courts with jurisdiction over such 
class of cases. In a case in which there is no 
such notification, the District Judge's order trans- 
ferring a petition to the Sub-Court for disposal 


is, therefore, ultra vires. SampBastva REDDI v. 
OFFICIAL REOEIVER OF BOUTA ARCOT Mad. 495 
———sS. 4, 54—Application praying that 


transferees be directed to refund amounts realised 

— Whether covered by 8. 54—Order on application 

— Second appeal, if lies, 

Section 4, brovincial Insolvency Act, is very wide 
in its terms Where an application is méde under 
ss. 4 and 54, and it is prayed that the transferees be 
directed to refund the amounts realised by them and 
the point is also subsequently raised, that they were 
personally liable for the entire amounts of the debts 
transferred to them, the reliefs are not covered by s. 54 
and from the order passed on the application, a 
second appeal is competent. Ganpa Ram v. Tas Din 


Lah. 82 
-— s. 20—Civil Procedure Code (Act V of 
1908), O. XL, r. 1 (d),O. XXI, r. 89- Operation 
of r. 1 (d), if restricted to property of which 
Receiver is in possession. . 
The word ‘and’ before cl. (dy r, 1, O.XL, means ‘also’ 
or ‘in addition to';t.e, the powers conferred under 
cl. (d) arein addition to all or any of the powers con- 
ferred under O. XL, r. 1 (a), (6) or œ). Again in el. (d, 
power can be conferred upon the Receiver to realize 
property, t. e., to reduce the property into possession. 
It is obvious that this cannot relate to property of 
which the Receiver has been put into possession. 
GoGINENI ANKaYYA V. OFFICIAL RECEIVER, MASULIPATAM 
Mad. 220 
s,20—Interim Receiver appointed under— 
Powers of—Application to set aside sale—Com- 
petency to make. 
Whatever the Receiver rightly does, with regard 
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to the property he does it simply as the agent of the 
owntr of thé property or the person interested in the 
property. ; f 7 
Where an interim Receiver of the insolvent’s pro- 
perty appointed under s. 20, Provincial Insolvency 
Act, is ordered to exercise all powes of the 
owner under O XL,r..1 (D, Civil Procedure Code 
and is also expressly empowered to act under O. XXI; 
r, 89, Civil Procedure Code, to set aside the sale of the 
said immovable property after raising the: necessary 
funds, his appointment divests the insolvent of all 
control over the property and operates as an injunc- 
tiom restraining him from interfering with the 
possession of the same or taking any action in 
regard thereto. The interim Receiver 3s competent 
to apply to set aside saleunder O, XXI, r.b9, as 
the making of such an application which the insol- 
vent would have been ccmpetent to do-but for the 
appointment of the interim Receiver. GoGinENI 
ÅNKAYYA y. OFFICIAL RECEIVER, MASULIPATAM 
Mad. 220 


—s. 20—Word ‘thereupon’ in s. 20, Provincial 
Insolvency Act, meaning of. 





The word ‘thereupon’ in s. 20, Provincial Insolvency 


Act, does not mean that he is not clothed with the neces- 
sary power to act in relation to the property until he 
takes possession, Onthe other hand, it seems to 
indicate that on a direction being given by the Court 
empowering him to take immediate possession he gets 
clothed with all the powers that are necessary to 


enable him to get such possession and one of the 


power contemplated under O. XL, r. 1 (d) is realiza- 
- tion of the property which would also include re- 
duction of the property into his possession, GoGINENI 
ANKAYYA v. OFFICIAL RECEIVER, MAsuLIPATAM : 
_ 3 l Mad. 220 
—————§.27. Bes Provincial Insolvency Act, 1920, 
594 

$. 27 (2)—Time for discharge — Extension 
of, after expiry of period. ; 
Under s. 27 (2) of the Provincial Insolvency Act, 
the Court has power to extend the time for discharge 
even after the expiry of the period allowed to the 
insolvent for applying for his discharge. SsANnKaRr 
Lau v. Banst Doar All, 594 
s5, 28 (4), 44 (2)—Order of  discharge— 








Right of Official Receiver to deal with property: 


. which vests in him—Whether ceases. ~ 
On an order of discharge so far as the debts due 
from the insolvent at the time of the order of ad- 
judigation are concerned, he is released from them. 
But the power ofthe Official Receiver to deal with the 
property which vests in him at the time of the order 
of discharge does not cease with the passing of the 
order of discharge. Kansai Ramy. Hari Ram 
Lah. 610 


$8. 33 (1), 78 (2;}—Proof of debts, whether 
obligatory on creditor — Mention of -debt by debtor 
in petition for adjudication, whether relieves 
creditor from proving debt and saves limitation 

under s. 78 (2). 

The provisions of s. 33 (1) of the Provincial Insvl- 
vency Act make proof of debts obligatory, after the 
passing of an order of adjudication, upon creditors 
who desire to have their. claims considered. The 
modes of proof mentioned in s. 49 of the Act are, of 
- course, Rot exhaustive, but the fact remains that some 
form of proof must be supplied by a creditor -who 
wishes to have his debt considered, and a mere ad- 
mission of the debt due on tue bond by the debtor 
in his petition for adjudication does not amount to 
proof-under the Ingolvency Act and therefore does not 


AZ l-G. L—XI, 
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save limitation under s. 78 (2) of the Act. Fazan Azi“ 
v, Tonsa1 Ram Oudh 609 
S 35—S. 35, scope of. 

Section 35, Provincial Insolvency Act, contemplates 
also annulment of the order of adjudication on the 
ground that a debtor ought not to have been adjudged 
insolvent and that the order of adjudication is invalid 
at its inception, Cuaku QAANDRA Muaury v. RAmMBsa 
Ouanpra SIL Cal, 280 
$ 43—‘Annulled under the Act”, meaning of, 

The expression “annulled under the Act” ins. 43 
means annulment by virtue of the power conferred 
under the Act. QHARU UHANDREA Muuory ov. Ramesa 
QO. ANDRA SIL Cal. 280 
—$. 43—Extension, if canbe granted after 
annulment of adjudication. 

After annulment of adjudication under s. 43, Pro- 
vincial Insolvency Act, no extension of time can be 
granted. SHANKAR Lat v. Bansr Duar All. 594 
—$8.43, 27, 53, 54— Adjudication as 

insolvent. on petition by creditors—Steps to initiate 
` proceeding under 838.53 and S4—Notice to 

petitioning creditors before annulment. 

Section 43 of the Provincial Insolvency Act should 
beread with s. 27, and wherea person is adjudged 
insolvent on a petition by his creditors and 
steps are apparently being taken with a ‘view'to 
initiate proceedings under ‘s. 53 or's. 54 of the Act,’ 
notice ought to be issued to the petitioning creditors 
before the adjudication is: annulled? Suanxkar Lat »v, 
ans1 D. AR- i All, 594 
mS, 54 —Order setting aside transfer—Hffect 

of — Assignment of certain debtsin transferee's 

favour ~- Assignment annulled subsequently — 

Assignee, if liable to pay entire amount of ‘debts 
‘to Receaer. i l 

The effect of the order setting aside the transfers 
is to restore the status que ante between all the 
parties concerned. The mere fact thatsome of the’ 
creditors managed to ‘get certain debts of the in- 
solvent assigned in their favour, which dssigaments 
have been annulled subsequently, cannot make the 
assignees liable to pay the entire amount ofthe debts 
to the Receiver from their own pocket. Qanpa Ram 
v, Tas Din er i Lah. 82 
me §, 61—Premises in ‘which insolvent's goods 

are stored, vacated before order of adjudicatton— 

Owner of premises, whether can claim priority for 

rent. 
-Rent for premises in which the insolvent's goods 
are stored efter adjudication, clearly comes under 
expenses of administration within the meaning ‘of 
s. 61 (3) and should take priority even over the debts 
of a secured creditor. Bus where the premises are 
vacated before the order of adjudication, the owner 
of the premisee is not entitled to claim priority 
under s. 61 (3) for the amount due to him on accounts 
of rent. Mo:amMmapr BEGAM V: AHZAN ALSAN & Uo, 

ee : Lah 992 
s8. 61, 75—Credi.or claiming priority in 
respect of certain debts- Application dismissed—- 

Second appeal, competency of. 

No second appeal 1s competent, on -an order passed 
on an application made under s. 61, Provincial lon- 
solvency Act, by a creditor claiming priority for 
certain debts due to him on accouatof rent for the 
premises in which th: insolveat's guods were stored by 
the Offisial Receiver. Mo.ammapr BEGAM v. A BAN 
Ansan & Co, : . Lah, 992 
8 75 (3)-Appeal to'High Court — Prayer 
for leave in memo. of appeal—Appeal ` admitted 
though no separate order made—Lffect zo 
- Sub-s; (3) of s. 75- of the Provincial Insolvency 
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Act is very wide in its terms, and makes appeal- 
able to the High Court (with the leave of the 
District Court or High Court) oiders passed by the 
District Court, other than those specified in Sch. L 
Where a prayer for leave was made in the memo. of 
appeal, though no oder granting the appeal is 
passed, the Motion Bench must betaken to have 
done so by the order admitting the appeal. Sopar 
LAL Sines v. FIRM Bisarr Lat-Laksuari MAL 
Lah. 31 
> $, 75 (3)—Leare to appeal—A pplication for 
leave accompanying memorandum of appeal— 

Admission of appeal by Motion Bench~Whether 

amounts to grant of leave. 

Where along with the memorandum of appeal, an 
application for leave to appeal is presented and the 
appeal admitted by the Motion Hench, the admission 
of the appeal amounts togrant of leave to appeal. 





Kansat Kam v. Hart RAM Lah. 610 
—S 78 (2). See Provincial Insolvency Act, 
1920, s. 33 (1) ' 609 


— 88. 78 (2), 35—Appeal from order of ad- 
judication — Decree: holder's application for 
execution —Whether canexclude period between 
adjudication and setting aside by High Court in 
appeal, 

Tie Provincial Insolvency Act gives right of 
appeal to the High Court against the order of 
adjudication. If the High Oourt sets aside the 
order of adjudication by virtue of the power 
conferred on if under the provisions of the Act, 
it certainly does so under the Act. So long as 
the order of adjudication 1emains in force, a creditor 
cannot proceed in executiou without the leave of the 
Court, There is no difierence in principle between 
the setting aside of the oider of adjudication in ap- 
peal against an order of adjudication and the annul- 
thent of the order of adjudication under ss. 35, 36, 39 
and 43 of the Act so far as limitation is concerned. The 
disability of the creditor during the period from the 
date of the order of adjudication to the date, when 
the order is rendered‘ void in law, is the same in both 
cases. ~ E i 

' On the adjudication of the judgment-debtor as in- 
solvent, the decree-holder can, in an application for 
execution under s, 78 (2), exclude the period between 
order-of adjudication and’the order of the High Court 
setting it aside, Oraru Oxanpra Munury v, Ramesa 

OXANDRA SIL Cal. 280 

Provinclal Small Cause Courts Act (IX of 
1887), S. 23—Suit for rent—Defendant admitting 

in para. 1 of ‘written statement the ownership of 

plaintiff but also denying his title in subsequent 
paras. —Held only clerical mistake and no estoppel 

—Small Cause Court ` returning plaint holding 

question of title involved but also remarking that 

dejendant was estopped and not, therefore, entitled 
to costs-—-Propriety— 5. 23, whether prohibits Small 

Cause Courts to try question of title. 

Secticn 23, Provincial Small Cause Courts Act does 
not lay dcwn that the Small Cause Court has not got 
jurisdiction to determine the question of title to im- 
movable property, but it gives that Court an option 
to send a cuse to & Court having jurisdiction to deter- 
mine the title, probably on the ground of conveni- 


ce, 

Plaintiff brought a suit for arrears of rentin the 
Small Cause Court and the written statement pleaded 
in the adaitional pleas thatthe plaintiff was not the 
owner of the house in question, though the Ist para. 
ofthe written statement admitted the ist para of 
the piaint in which the plaintiff alleged that he had 
let out the house to the defendant, The plaint was 


GASES [1937 
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properly returned as the Small Cause Court had an 
option under s. 23 to return the plaint to a Gourt 
which could take cognizance of the question of title 
witha remark “the defendant whois estopped to 
deny the plaintiff's title legally is not allowed 
costs’: 

Held, that the pleading in para. lof the written 
statement was nothing more than aclerical error. 

Held, further, that the Court below could not come 
to a decision on the question of estoppel when it held 
that it had no jurisdiction to try the case, kam DAYAL 
SONAR Vv. SUKH MANGAL KALWAR Ail. 736 
Sch. H, Art. 38—Suit for matntenance— 

Agreement between plaintiff and defendant that 

plaintif was to look after certain relations of 

defendants—Defendant to pay Rs. 10, to plaintif 
for trouble—Plaitntiff's surt to recover money due, 
whether barred in Small Cause Court. 

it was agreed that the plaintiff should look after 
the mother-in-law and the daughter of the defend- 
ant and that the defendant should pay the plaintif 
?s. 10 a month to compensate him for the expenses 
incurred and the trouble taken in looking after 
these ladies, The suit wag brought to recover the 
money due under that agreement : 

Held, that the basis of the suit was an agreement 
between the plaintiff and the defendant, neither of 
whom was the maintenance holder, and the suit was 
to recover what could not be described as mainten- 
ance in the hands of the plaintiff but was really 
payment for having provided maintenance for the 
ladies and that sucha suit being not a suit relat- 
ing to maintenance but one for payment for 
having provided maintenance was not barred by 
Art. 38 of Sch. I, Provincial Small Cause Courts 
Act. MOTIBABOO v. Natuco PaHELWAN Nag. 231 
Public Gambling Act (Il of 1867), ss.5,6— 

Warrant under s.5—Whether must state that it is 

issued on credible information. 

Section 5, Public Gambling Act, merely requires 
that the warrant should be issued ‘after the receipt of 
credible information. The fact that the warrant 
issued does not state thatit wasissued afterthe 
receipt of credible information does not make the 
warrant invalid. As the Magistrate issues the warrant, 
he presumably thinks that the information is credible, 
though it-would be better if the form of warrant 
reproduces the wording of the section. Kuaimo.anp 
GIRDHARILAL v. EMPEROR Nag. 1007 

s. 6—Marked coins, whether instruments of 

gaming—Presumption under s. 6, 

Heid, that marked coins were clearly instruments. 
of gaming, and therefore under s. 6 ofthe Public 
Gambling Act, this was evidence that the house was 
used as a common gaming houge. KEHEMOSAND 
GIRDHARILAL v. EMPEROR Nag. 1007 
——— S$, 6—Persons found during game — 

Presumption — Person carrying on legitimate 

business during intervals—Presumption, 

When a gambling game is being played there isa 
strong presumption that the persons present are tak- 
ing part in it; but when bets are being made at 
intervals and legitimate business is being carried on 
throughout, the presumption is not a strong one, and 
if persons tound theie give a 1easonable explanation 
of their presence, ıt should ordinarily be accepted. 
K. EMOHAND GIRDcARILAL V. IJMPERUR Nag.1007 
Fublic trust. Ser Trusts Act, 1882, ss. 1, 50 49 
Punjab Alienation of Lana Act (XINH of 1900) 

—Sale—General Receiver conducting sale and not 

Collector— Propriety of. 

* Sale ofan interest inthe land even if conducted 
by the General Receiver and not by the Collector is a 


~ 
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matter which has nothing to do with the Punjab 
Alienation of Land Act Deputy COMMISSIONER, 
MIANWALI v. AMIR Kran Lah. 926 
$.6—Digging of land and use of earth, 

whether profit—Mortgagee, whether can dig land, 

There is no provision in the Panjab Alienation 
of Land Act, prohibiting the digging up of land by 
& lessee or a mortgages. Section 6 (1) (a) entitles 
the mortgagee to receive rents and profits of the 

d fora period of twenty years. Digging up the 
land and use of the earth would fall within the defi- 
nition of*receipt of profits of the land. DEPUTY 
COMMISSIONER, MIANWALI v Amir Kuan Lah. 926 
——_—_——§ 21-A (2)— Revision, when lies. 

An application for revision is entertainable only 
if the order passed is contrary to any provisions of 
- the Punjab Alienation of Land Act. Deputy Oom- 
MISSIONER, MIANWALI v. AMIR Kuan Lah. 926 
——— 8S, 21-A (2), 6 (1) (a)—Revision under 

s. 21-A (2)—-Limitation, when commences. 


Saal 





An application for revision under s, 21-A (2) of 


the Punjab Alienation of Land Act, can be made 
within two months of the date on which the Deputy 
Commissioner is informed of the order which is 
alleged to be contrary to any provisions of the Punjab 
Alienation of Land Act. 16 is not from the date on 
which the Deputy Oommissioner makes up his mind 
that the order is illegal that the time is to count but 
from the date on which the order is brought to his 
notice. Drepury COMMISSIONER, MIANWALI v AMIR 
KHAN Lak. 926 
Punjab Courts Act (VI of 1918), s. 41 (3)— 

Decision based on question of custom not arising— 

Failure to consider real point—Second appeal— 

Certificate, if necessary to agitate matter. 

Where the Judge has based his decision on a ques- 
tion of custom which did not arise and has failed to 
consider the real point involved in the litigation, the 
matter can unquestionably be agitated in second 
appeal without a certificate. Marro v. FATTU 

i A Lah. 808 
Punjab Municipal Act(IH of 1911), .s.169— 

Scope of—Commitiee, if cun make new street 

through land of private owner without consent. 

Section 169, Punjab Municipal Act, even if prop- 
erly applied, would not authorize what would other- 
wise bean unlawful infringement of the plaintiff's 
right of access.to his property. In putting the 
section into operation, the Committee must exercise 
its powers without injuring adjacent owners Before 
laying ont and making a new public street the 
Committee must acquire the necessary. land or 
possess it already; they are not given power to 
make a new street through the land ofa 
owner without his consent, MEHR 
GAMAN Lah, 509 
-——— $5,172, 232—Plaintif allowed by Com- 

mittee to retain projectitons—UVeputy Commissioner 

advising Committee to order demolition— Committee 
having projections demolished—Held, order to 
demolish was not proper. 

The plaintiff was allowed to retaind certain pro- 
jections in front of his shops but the Deputy Com- 
missioner afterwards advised the Municipal Com- 
mittee to issue order for their demolition and 
on rėceipt of this communication from the Deputy 
Commissioner, the Committee ordered the plaintiff to 
demolish the entire projection, and on hisfailure to 
comply with this notice, had the projection demo- 
lished : 

Held, that the position of the projections was 
such that it was desirable that the plaintif should get 
permission to retain them. The projections would be 
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in line with the projections in front of the adjoin- 
ing shops. The street in front of the shops was 
comparatively wideand there could be no injury to 
the Committee if the projections were retained. On 
the other hand, the injury to the plaintiff would be 
considerable if the projections were demolished, 
Moreover, the Committee having sanctioned them was 
not entitled to require their demolition. Even if 
the action of the Daputy Commissioner beheld to 
he tantamount to revocation of the sanction of the 
Committee, the el casas could not fee Pas 
] MITTEE, 

Anant Ram v. SMALL Town Com oeie 
Punjab Pure Food Act (VIII of 1929), S. 12— 
Halwai not selling ghee as such, in possession of 

ghee below standard—Whether comes under s. 12. 
Where a kalwai who does not sell ghee as such 
but sells sweetmeats, is found in possession of ghee 
below standard, comes under s. 12, Punjab Pure Food 
Act Dewan SINGS v, EMPEROR Lah. 16 
Punjab Rellef of indebtedness Act (VII-of 
1934), s. 35. Sas Oivil Procedure Oode, 1908, 
s 60 418, 932 
Punjab Small Towns Act (il of 1922), s. 35 (ID 
__“ Encroachment over any street “—Overkhanging 
structures, if included—Order. for removal of sun- 
shades projecting over public etreet— Whether intra 

j Committee. on 
The words “encroachment over any street 10 8. 30 
(iD, Punjab Small Towns Act, are wide enough to 
include “overhanging structures ” such as sunshades 
or cornices projecting over streets. The mere fact 
that overhanging structures are not specifically men- 
tioned ins. 35 ({i), Small Towns Act, is not suffici- 
ent to hold that they are not included in the ex- 
pression “ encroachment over & street. Consequent- 
ly an order by a Small Towns Committee for removal 
of sunshades and cornices of a house projecting over 
a public street, is intra vires the areata a 
ITTEE, SR 
MAL y. SMALL Town OoMMITTEE, pa 961 
ay, Ses Carriers f 
RANAY Act (IX of 1890), 8. 55—Railway 
receipt—Condition allowing Railway to classtfy 
goods and re-calculate and realize diference at 
destination—Railway can reclassify and te- 
acres be no doubt that where in a Railway 
receipt a condition exists, such ss a condition en- 
titling the Railway Por to zo A oe 
: the diiferen 

calculate and recover Sanaa 1s entitled to ro 
i é ize theexcess freight 
classify thé goods and to reali Te A eres 
AH. 937 
if can be between 


Se cue BS for compensation. for non- 
delivery or misdelivery of goods—Notice under 
. 17, if necessary. l , l 
No ihe as required by s. 77, Railways Act, is 
necessary for a suit against a Railway Company 
for compensation for non-delivery or misdelivery of 
certain goods consigned to it, as the suit isnot one 
for loss, destruction or deterioration. S#ORETARY 
STATE v. Firm DAULAT RAM-MAKHANLAL All. 534 
Recelver—Suit against—Leave to gue-—-Court, if 
can grant it conditional. 


& 
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In certain cases application for leave to sue 
-a Receiver is necessary on the assumption 
‘that the Receiver being the Officer of the Court, 
‘the’ action would interfere with the possession 
‘granted tothe Receiver by the Court and, there- 
‘fore, the plaintiff in such an action would be guilty 
.of contempt. And where it is necessary to apply 
for leave, the Court would be quite within its 
jurisdiction if it makes that leave conditional. 
. Humayun Raza CHOUDHARY v. SURENDRA Natu Bosk 
i Pat. 124 
Record of Rights—Entries in khesra—If can be 

considered as evidence of possession and draw 

inference as to title. 

- The entries made in the khesra being entries made 
in an official record by public officers in the dis- 
charge of their duties,are themselves relevant facts 
and may be considered by the, Courts as evidence of 
‘possession from which the Courts may, if they think 
fit, draw an inference as to title. Jagan KOERI v. 
. CHAIRMAN, GAYA MUNICIPALITY Pat. 732 
p Presumption. l 

, The survey Record of Rights prepared in 1905, 
: must be presumed to be correct, unless it is 
established on the evidence . that itis incorrect, 
ı NIRMAL KUMAR NOWLAKHA v. Sant Lan Manto 


, Pat. 715 
Registration Act (XVI of 1908), 8. 17 (1) (c)— 
Certain amount left with vendee to be paid to 
creditor named by vendor—Amount not part of 
(. unpaid purchase money—Vendee paying to vendor 
—Receipt acknowledging payment signed by vendor 
—Held, receipt required no registration. 
- A certain sum was left in the hands of the vendees for 
-payment to a creditor named by the vendor. It was 
-not to be paid to vendor direct. It was not part of 
-the unpaid purchuse, money payable to the vendors. 
The money was paid tothe vendor instead of to the 
creditor and the vendee produced a receipt signed 
.by the vendor acknowledging the payment. The 
receipt contained no words to indicate that any charge 
.or lien created by operation of law was to beeg- 
tinguished or limited : 
| Held, that the receipt was merely a receipt acknow- 
ledging payment of the amount and nothing more. 
It may well be that the parties did not even realise 
that‘there ‘would have been a statutory charge 
created by the Transfer of Property Act, in case the 
amount remained unpaid. In these circumstances 
it was very difficult to hold that this document which 
was areceipt pure and simpie, required registration, 
PHAGGUMAL v. Baru LAL All, 415 
s. 17 (1)(d). Sez O. P. Tenancy Act, 1920, 
s. 96 as amended . ; §53 
— 88. 28, 29-—Fraud practised on law of 
registration--Part of mortgaged property re- 
presented to be within jurisdiction, such item bein 
fietitious—Effect— Deed, if can be deemed registered 
‘for purposes of s. 29—Suit for recovery of money 
, on personal covenant—Limitation applicable— 
oer Act (IX of 1908), Sch. I, Arts. 66, 
Whee the registration of a mortgage-deed has been 
obtained by fraud by representing to the Kegistering 
Officer who registered the deed in question that there 
were certain properties within the jurisdiction of the 
said Registering Officer in order to give the officer 
jurisdiction to register and it has been found that 
that property was a fictitious property and had no 
existence in fact, the registration having been ob- 
tained by practising fraud on the law of registration 
the deed as a mortgage-deed is invalid. The effect is 
that the deed should be deemed to be an unregis- 
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tered document forall purpcses and if cannot be 
deemed to be a registered document for the purposes 
of g. 29, Registration Act, so asto entitle the mort- 
gagee to sue on the personal covenant. A suit for 
recovery of the money on the personal covenant is 
governed by Art. 66 or Art. 57, Limitation Act, 
not by Art. 116, as the deed becomes an unregistered 
deed and there is no breach of a contract in writing 
and registered contemplated by Art.116 SAILENDRA 
Nata BING av. KES-AB OrANDRA O., oupbtry 

Cal. 965 
—-~— $S, 28, 49 -Registration of mortgage, in 

District where no part of property is situate— 

Validity —Document, if can be received in evidence 

—If can be treated as registered bond in case of 

possessory mortgage. 

When a mortgage is registered in a district in which 
no part of the mortgaged property is situate, its regis- 
tration is invalid, under s. 28, Registration Act, and 
the document cannot be received in evidence under 
s.49. Such invalidly registered document, in case 
of a possessory Mortgage, cannot be treated as a 
registered bond as in such a case there isno personal 
covenant to re-pay the money. Kersarr Ram v. 
MUSAFIR TEWARI All. 825 
——— 8, 48—Person in possession securing another 

title to property by means of document requiring 

registration—Subsequent purchaser under registered 
deed—Postponement of title. 

If a person, whois in possession of the property 
already by virtue of another title, subsequently 
secures another title to that property by means of a 
document, which requires registration but which has 
not been registered, the factum of possession prior 
to the subsequent acquisition of title puts a sub- 
sequent purchaser of the same property by means of a 
registration of document on enquiry asto the title of 
the person already in possession and has the effect of 
postponing him to the title subsequently acquired by 
the person in possession. Israuim V. Yusar 

Leh, 265 
8. 48—Possession, if tantamount to notice of 
interest or claim——Enquiry not made by transferee 

with notice —Effect. l , 

Theunderlying priociple of s. 48, Registration Act, 
is that possession is tantamount to notice of the in- 
terest or claim inthe property of the person in posses- 
sion and whoever deals with such property is put on 
enquiry asto the title of the person in possession, 
If, therefore, the factum of possession is proved, notice 
to the transferee of the claim or interest of the person 
in possession must be assumed. That being so, he is 
puton enquiry as tothe claim to the property and 
when no enquiry is made, there is postponement of 
Lah. 265 
s.49. Ses Registration Act, 1908, s. eer 


————8, 49—Transfer of Property Act (VI of 
1882), s. 107—Lease agreement reduced to writing 
but not registered—Parties acting on it fora long 
time—Deed, if admissible in evidence, 

Equity will support atransaction, though clothed 
imperfectly in legal forms, to which finality at- 
taches, especially if it had been acted upon by the 
parties for a long time. Where a property is 
transferred by lease and the agreement is reduced 
to writing, and the parties had been acting upon 
it for a long, the fact that the agreement is not 
registered, will not makethe deed inadmissible in 
evidence. SaJsoo v. BASDEo PRASAD Oudh 84 
———-—§. 49—Unregistered pripate award filed in 
- Court—Decree passed—Admissibility— Civil Pro- 
cedure Code (Act V of 1908), Sch, II, paras. 14, 21 


and - 


+ 
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—Question whether award is to be filed—Con- 

sideration—Application to file award—One party 

filing solenamah giving up rights—Compromise 
decree, if can be passed, 

In order to decide whether an award is to be filed, 
the Court under para. 21, Sch. II, Civil Procedure 
Code, has to consider the termsof the award with 
reference to the matters referred to in para. l4, 
Sch. II, and for that purpose itis being admitted 
as evidence of a transaction purporting to affect 
rights in immovable property, for a private award 
operates to affect such rights apart from the pass- 
ing of a decree based on the award. Where, there- 
fore, an unregistered private award is filed in Court 
and a decree passed on its bases, it is not admissi- 
ble in evidence and transgresses the provisions of 
s 49, Registration Act. 

Where the parties to an arbitration filed the 
award in Court for a decree to be passed on it and 
one of the parties filed a solenamah by which he had 
given up certain righte and amicable arrangements 
of all disputes had been made and prayed for passing 
of a compromise decree, which the Court refused : 

Held, that the Judge rightly refused to pass such 
&compionise decree in proceedings under Sch. II, 
Civil Procedure Code. Onan application for the 
filing of an award, the only form which such a 
decree should take was an order that the award 
should be filed, and as the parties obviously did not 
unite in praying that the application should bedis- 
missed, it was the duty of the Judge to proceed to 
consider whether the award which had been submitted 
should be filed. Thus in his order refusing to pass 
a decree interms ofthe compromise, and in the 
subsequent orderfor filing the award, the Judge did 
not act without jurisdiction, nor did he act irregu- 
larly in the exercise of his jurisdiction. BRINDABAN 


_ CHANDRA Potatunpa y, Kassi GC. ANDRA Potatunp 


Cal. 507 
Religious endowment. Ser Hindu Law 

127,457 
Res Judicata—Suit by tenants—Landlord producing 
' kabuliyat in defence — Genuineness accepted by 

Court —Subsequent suit by landlord for recovery 

of additional rent— Kabuliyat produced — Held, 

genuineness of deed not being in issue in prior suit 
was not res judicata—Deed, held, should be 
considered as admission by tenant as regards area 
and rent. 
` In a suit instituted by the tenants agains: the land- 
lord, the landlzrd produced a kabulzyat of 1806 to 
show that only two mouzas were leased by itand the 
Court accepting it ns genuine dismissed the suit. 
Finding thatthe subsequent Record of Rights showed 
the tenants to be in possession of & larger area than 
leased, the landlord instituted a suit for recovery of 
additional rent and to prove this produced the 
kabuliyat of 1606. The defendants denied the 
genuineness of the document: - 

Held, that though the finding in the previous suit 
that the kabuliyat of 1896 was genuine may not be 
res judicata in the subsequent suit as the question of 
genuineness was not in issue in the prior suit yet that 
finding was evidence of the highest value, and as such, 
ought to be considered, and in not doing so the 
lower Oourt had ` misdirected itself on facts and in 
law. The document could be taken as an admission 
by the tenants as regards the area leased and the rent 


payable. ADMINISTRATOR-QENE RAL, BENGAL č v. 
SACHINDRA Kumar Roy Cal. 834 
-—~— Suit in favour of plaintif but containing 


some adverse findings—A 


me, r eal,if maintainable — 
Finding, if yes judicata, PRR 
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No doubt, a right of appeal isa creature of the 
statute and one has to Jook to the provisions of the 
Code of Civil Procedure to find out whether in a 
particular case an appeal is competent or not. 
There is no provision for any appeal against a mere 
finding irrespective of the decree ororder. Where 
in a declaratory suit that a certain mortgage decree 
is not binding onthe shares of the plaintiffs, the 
Court gives therelief asked for on the ground that the 
plaintiffs were not parties to the decree but at the same 
time finds that the mortgage in question was bind- 
ing on them being executed by the manager for 
family necessity, the plaintifie have no right of 
redress against any adverse finding contained in 
the judgment of the Court, and these findings can- 
not, therefore, operate as res judicata in a sub- 
sequent suit. Patssawari Din v. Barsu Dass 


Oudh 596 
Restitution. Sze Civil Procedure Code, 1902, esa 
Review. Sze Criminal trial 262 


Plaint filed on last day of limitation on only 
one rupee stamp—Permisston for extension of time 
for payment of balance, on ground that plaintiff 
had no money, asked—Permission granted under 
e 149, Civil Procedure Code (Act V of 1903) 
—Whether good ground for granting extenston — 
Permission obtained by fraud—Order, if can be 

_ reviewed, 

The plaint was presented on a stamp of Re. 1 on the 
last day of limitation, together with a request that the 
Court would grant time for payment of the balance, 
The Oourt granted time under s, 149 of the Civil 
Procedure Code. Theground on which the plaintiff 
asked for an extention of time was that he had no 
funds available with him then: 

Held, that this wasnot initself a sufficient reason 
for granting time but the Court did grant time, and 
therefore under s. 149 the plaint must be deemed to 
have been duly stamped on theday when the plaint 
was presented, which was within limitation. 

Held, further, that if a plaintiff obtained a grant of 
time by an entirely false representation, the Court 
had power to review the order so obtained by false 
pretences in the absence of the other party, which 
was interested in seeing that no extension of time 
was granted. : ; 

It would certainly be inequitable to allow the 
plaintiff to tuke advantage of his own fraud. It isa 
general principle that fraud vitiates consent, and it 
is also a general principle that no party should be 
prejudiced by an order made behind his back. 
Revansipppa APPA y BANKAR APPA Nag. 460 
Revision-—Application to be made party dismissed 

— Revision, maintainability of. , 

Revision is maintainable against an order dis- 
missing an application to beimpleaded as a-party. 
Sago Perasan LAL v. Prakasa RANI Oudh 434 
~Hxercise of jurisdiction by High Court— 

Appeal allowed—Interference by way of revision, 

if proper—Quesiion, whether oppeal or revision lay 

doubtful—Party asking to treat application, in 
case no revision was maintainable as appeal — 

Request granted. 0 ee 

High Court in exercising its revisional Jurisdiction 
ought not to interfere with an order against which the 
law allows an appeal when the party aggrieved has 
not instituted any appeal. — 

But where the question whether the applicants 
should seek their remedy by means of an appeal or 
by means ofa revisional application was not alto- 
gether free from doubt so much so that the appli- 
cants in their application itself made the 
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prayer that if it is held that an appeal lies in the 
case then the present application may be treated as 
an appeal, the Chief Court acceded to the applicant's 
request, and treated the application as an appeal. 
BAHID ALI v. MESSRS. SIKRE BROTHERS Oudh 281 
Objection to filing of unregistered award not 
taken in lower Courts—Heid, High Court would 

not interfere. l 

When no objection to the filing of a private 
award on the ground that it was not registered was 
not takenin the trial Court or lower Appellate 

purt : : 

Held, that had this point been raised in the trial 
Court, the award could have been registered within 
four months of the time it was given, and this would 
have cured the irregularity, and hence the High 
Court would not interfere in revision. BRINDABAN 
O: ANDRA PUTATUNDA v. Kaen CHANDRA PUTATUNDA 

Cal. 507 
— Ruling of Chief Court by which lower 

Appellate is bound not followed— Interference in 

revision. 

When the lower Appellate Court commits an 
illegality in the exercise of its jurisdiction in 
refusing to follow a ruling of the Chief Oourt by 
which it was bound, itis incumbent on the High 
Court to interfere in revision. C. T. A.O. T. Firm 
v MAUNG AYE Rang. 527 
Sale of Goods Act (Ill of 1930), ss. 27 to 38. Sse 

Criminal Procedure Code, 1898, s. 517 897 
Second appeal—Grounds of fact, if can be gone 

into. ' 

The grounds: of fact relied on in the lower Courts 
cannot be gons into in second appeal, Mauna K IN 
Gyr v. RA IM-ULLA Kaan Rang. 14 
Partition— Plaintiff's case based on jointness 

of family—Defendant alleging separation - Onus 

Shifting of onus—Whether a matter of law. 

Where the plaintiff's case is that a certain prop- 
erty was jointly held by himself and his brother 
and the defendants allege separation, the onus of 
proving separation is on the defendant. Cesser of 
commensality is evidence by which this can be 
proved, and in so far as it shifts the onus, it 
shifts it in the secondary sense of the term only, 
and that ig nota matter of law. GaNnG@aDIN Barron 
Prasan v. BAaORANLAL Nag. 860 
————- Partition—Severance of status, if a question 

of fact—W hether can be interfered with in second 

appeal—Burden of proof—Not mere form of words 
but actual substance of finding should be 
considered, 

As regards partition the actual severance of status 
is sometimes effected by a formal document suchas 
a deed of partition or by the use of words indicating 
an unequivocal intention to separate. Now, there 
can beno doubt that the actual severance, the actual 
breaking ofthe legal tie, isa matter of law, just as 
much as the actual act of transfer ina case of sale 
or -gift or mortgage. The construction of the docu- 
ment which effects this legal saverance or the inter- 
pretation to be placed upon the actual words used 
when they are known is, therefore, a question of 
law. It isfor the Judge to decide as a matter of 
law whether the words used are legally capable of 
effecting a severance in status, just as much as 
whether the words used in a document which pur- 

rts to be one of sale or mortgage or gifs can 
legally effect the transfer contemplated. But when 
there is no document which in itself purports to 
effect the severance or when actual words used are 
not known, then one is thrown back on other kinds 
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a severance ; not whetherit could be legally effected 
by the particular form of words usad but whether 
such a transaction ever took place. That is a qu&s- 
tion of fact pure and simple, and once it is found 
that there was sucha transaction then in the ab- 
sence of proof of the actual words used, the law 
presumes that everything wus done legally, and so 
the transaction which is now accepted as an actual 
proved factis upheld because of the presumption 
that it was a legal one. 

The question whether the parties cams together 
and agreed to sever their status, or any of them ex- 
pressed an uneqaivocal intention to dosoisa ques- 
tion of fact and not of law. Where the lower Æp- 
pellate Court has considered all thess facts and algo 
other facts which lead to the opposite conclusion, its 
decision thatthe parties did not separate is conclu- 
Sive in second appeal. 

In conducting any enquiry, the determining tribu- 
nal, be it Judge or jury, will often fini that the 
onus is sometimes on the side of the one contend- 
ing party, sometimes on the side of the other, or, as 
it is often expressed, that in certain circumstances 
the onus shifts But onus as the determining factor 
of the whole case can only arise if the tribunal finds 
the evidence pro and con so evenly balanced that 
it can come to no sure ennclusion. Then the onus will 
determine the matter, Even when the onus appsars 
to have been wrongly laid, as for instance,in the 
framing of an issue, or even because of the actual 
words used inthe judgment, nevertheless, if the 
Judge says, inspite of that,that “ I hold such and 
such a fact proved or disproved as the case may be, 
because I believe A and disbelieve B“ then he has 
actually givena positive finding based on positive 
evidence and there can be no interference in second 
app2al The actual substance of the finding must 
be considered in every case, and not the mere form 
of words the Judge may have employed. GanaapIn 
Barron PRASAD v BAsoRANLAL Nag. 860 
—Questionof good faith, if one of fact. 

The question whether a person or a corporation 
acts in good faith is alwaysa questionof fact, Assam 
Bencar Rattway Co., Lrpo. CHITTAGONG v. ATUL 
OHANDRA SEN Cal. 597 
—Questions of law and fact—Legal efect of 

proved fact, if a question of law -First Appellate 

Court holding partnership was proved—No legal 

evidence to support it—~Held, Judge misdirected 

himself and second appeal was competent, 

` Questions of law and of fact are sometimes diffi- 
cult to disentangle. The proper legal effect of a 
proved fact is essentially a question of law, so also 
is the question of admissibility of evidence and the 
question, whether any evidence has been offered 
on one side or the other; but the question whether 
the fact has been proved, when evidence for and 
against has been properly admitted, is necessarily 
a pure question of fact. 

In appeal from a suit for wrongful conversion it 
was stated in the judgment that there was no evi- 
dence of any express contract of partnership but a 
contract might be implied under the circumstances 
under which the parties worked together. The 
Judge then reviewed the circumstances under which 
the parties worked together, and made use of 
three arguments ; the fact of working together, the 
use of the hammer mark of defendant No. I, and the 
fact that no remuneration was paid to the person 
who alleged that partnership existed or to the 
others to justify him in concluding that a partner- 
ship between these persons should be implied : 

Held, that nothing wag shown in this evidences 
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from which a partnership could be implied as a 
questionof law Thelegal effects of these proved facts 
did not amount in law to partnership, or ‘put in 
another way, there was no evidence in law from 
which the Judge could come to the conclusion that 
a partnership had been established and that he, 
therefore, misdirected himself. Consequently, a 
second appeal was maintainable. Maune BAHMU v. 
Ma SEIN Rang. 718 
Question of law — Construction of plaint, 
whether question of law ; 
The construction of a plaint is a question of 
law, LADURAM MARWARI v, BANSIDzAR MARWARI 
Pat. 881 








unders 92, Civil Procedure Code (Act V of 1908), 
is mixed one of fact and law—All facts on record 
—Question whether they show trust coming under 
3. 92—Whether one of law. 
A point of law can be taken at any time, and 
though the question whether a suit fallsunder s. $2, 
Qivil Prccedure Code, is a mixed question of law and 
fact, if all the material facts are on the record, the 
question whether suchfacts do ordo not show the 
trust to bea trust within the provisions of s. 92, 
Oivil Procedure Code, is a question of law which can 
be taken at anytime. FIRM SUKHUMAL Manumat V. 
UTTAMOJAND Sind 344 
— Question of limitation involving finding of 
fact—Whether can be raised 
Where a question of limitation involves a find- 
ing of fact, when such question is not raised in 
the grounds of appeal, it cannot be allowed to be 
raised in second appeal. Dunar Singa v. SITARAM 
Nag. 783 
Sentence. Ses Penal Code, 1860, s. 302 944 
Shan States. Sze Burma Laws Act, 1898, s. 12 x 
806 


Shipping—Negligence—Liability for maritime lien 
for injury caused. ue 

In order to render a ship liable to maritime lien 
for injury caused, the ship itself must be the instru- 
ment which caused the damage, In England the 
former right of the plaintiff to arrest a ship other 

thana ship alleged to be in fault is obsolete in the 
sense that no Court of Admiralty will enforce it. 
BENGAL Assam Steamspiep Co., Lip. v. S. 8, SHANKU 
Maru Cal. 513 
Sikh Gurdwaras Act (VIII of 1925), s. 16 (2)— 

‘Incident’ ins. 16 (2) (i), meaning of. 

The word ‘incident’ in s. 16 (2) (4), Sikh Gurdwaras 
Act, must mean some historical event as distinguish- 
ed from a mere myth or tradition, ACHAL SINGH 
v. GIRD. art Dass ~ Lea. 970 

8.16 (2)-—Institution founded as Langar 
by a Kamboh who had become Udasi—Held, on 
evidence that institution was not a Sikh Gurdwara. 
An institution was founded as a Langar which 

became atypical Udasi Dera occupied by Fagirs 
who used its income to maintain themselves, to build 

. and maintain Samadhs of Mahants and to accom- 

modate travellers. Norwas there any evidence to 
show that the Dera was founded in commemoration of 
any incident in the life of any of the Sikh Qurus, 

Evidence was not eufficient to prove that Sikh 

public worship, if any, did take place in the shrine, 
was owing to a belief inthe story of the meeting 
between Guru Gobind Singh and the founder. On 
the otber hand Kambohs frequented the shrine and 
worshipped in it becausé of its association with the 
memory of their patron saint. It was found that the 
shrine was not established for use by Sikhs for public 
worship. There was no evidence that this Dera was 
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established in memory of a Sikh martyr, saint or e 


historical person. Jt was established by Bhuman 
Shah, an Udasi,as a Langar, and endowed for use 
as such by the Muhammadan ruler at the time : 

Held, that the institution was not a Sikh Gur- 
dwara. Ac-an Sinay v. Girpaart Dass Lak.970 
- $ 16 (2) (Hl)—Institution must have been 

used for public worshipand it must have bzen 

founded as such—Held, institution in question was 

Sikh Gurdwara. , BoR 

In order to briog an iustitution within the defini- 
tion of el. (3), sub s, (2) of s. 16, Sikh Gurdwaras Act, 
it is necessary to prove not only that the institution 
has been used for public Sikh worship but also, in- 
dependently, that it was founded forsuch wor- 
ship. 

The village proprietors were all Sikhs and the 
founder and first manager of the institution, des- 
cribed his occupation as a granthi in 1852. At that 
time the Guru Granth Sahib was being read by him. 
From time to time the proprietors of the village made 
presents of land to the institution. In three cases, 
the gifts were described im the revenue records as 
having been made in favour of the Granth Sahib : 

Held, that the fact that there was another institu- 
tion in the village’which wasa Bikk Gurdwara was 
not inconsistent with this institution being alsoa 
Sikh Gurdwara which was founded as a place of pub- 
lic worship. GurmMuKa Sinax v. Deva SING. 

Lah. 963 
samaa SS. 31, 33, 34 —“ Hereditary ofice-holder,” 
meaning of—Person not being found to be such— 

Whether deprives him of his right to establish his 

claim in Civil Court on the score of his being an 

uffice-holder. a j 

The term “ hereditary office-holder" is a technical 
term under the Sikh Gurdwaras Act, and merely 
because a person is not found to come within the 
definition ofthat term, he does not luse all the 
rights of which he is possessed otherwise A per- 
son who isnot found to,be such merely disentitleg 
him to any further relief at the hands of the tribu- 
nal but it deos not deprive him of his right to esta. 
blish his claim in the ordinary VUivil Courts on the 
score of his being an office-holder of the institution 
even though not hereditary. Harnam Das v MANGAL 
Singu : Lah. 590 
Specific Rellef Act (l of 1877), 8.16—Scope of 

—Agreement to sell—Contract becoming incapable 

of performance, not -being divisible—Specific 

performance cannot be granted—Advance paid by 

plaintiff could be recovered. . 

Section 16, Specific Relief Act, does not stand 
isolated and for understanding its full significance 
it must be read in-conjunction with certain other 
sections which along with it form a group. Sec- 
tions 1i to 17 inclusive of the Specific Relief Act, 
are both positive and negative in their form, 
Taken together they constitute a complete Uode 
within the terms of. which relief of the character in 
question must be brought, if it is to be granted at 
all. ` - 

A agreed to sell tothe plaintif u plot of land, his 
share being one-third, the two-thirds belonging to his 
children. Out of the agreed consideration plaintiff 
paid a certain amount as advance to A. But later 





-on the contract became incapable of performance as 


the sons were unwilling -to fulfil it. Plaintiff sued 
for specific performance of the contract: 

Held, that decree directing A to convey his 
ene third share onthe plaintiff paying. a third of the 
agieed price was wrong, asthe Court could not sub- 
stitute a new bargain and a new contract on 
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the parties. As A had committed a fraud, a decree 

should be passed in favour of the plaintiff directing 

A to return the advance received with interest. 

ABDUL Aziz SAHIB V. ABDUL SAMMAD SAanIBs Mad. 30 

—-—---— 8. 23 —One or more, co-contractors wanting to 
enforce contract against will of others—S. 23, tf 
applies. 

Section 23, Specific Relief Act, covers a case where 
one or More co-contractors wantto enforcethe con- 
tract against ‘the will ofthe others. 

Sv long asthe plaintifis are willing to pay the 
vendors the full price bargained for and ask them to 
sell to the very persons with whom they had con- 
tracted, there is no variation of the contract. Where 
the case of the plaintifs is that the defendant 
agreed to sell a property to the plaintiffs and another 
person who refuses to join themthe plaintifis have a 
right to sue for specific performance even though 
one of their co-contractors refuses to join them. 
It is essential that ‘all parties should be before the 


Court, Jaapzo RINGA v. BISAMB AR Nag. 654 
s.41. Sze Minor 187 
s. 42. Seer Election 363 





8. 42— Declaratory suit for declaration that 
Local Government's declaration under s. 8 is ultra 
vires— Secretary of State alone made defendant— 
Court of Wards in possession of property, not made 
party—No claim for possession—Sutt held not 
barred and plaintiff not bound to claim possession. 
Ina suit against the Secretary of State for a declara- 
tion that the declaration made by the Local Goveru- 
ment under s. 8, U. P. Court of Wards Act was 
ultra vires, the Court of Wards which was in posses- 
sion, was not made a party. No claim for posses- 
sionwas made, The defendant contended that the 
further relief for possession having been omitted, 
the suit was barred by 8.42, Specific Relief Act: 
Held, that inno sense could it be said thatthe 
Secretary of State for India was in possession of the 
plaintifs property and therefore no claim for posses- 
Bion could have been made against him. The plaint- 
iff was not boundto join the Court of Wards and 
claim possession against the latter. The plaintiff 
was entitled to confine these proceedings to a claim 


against the Secretary of State solely and a declara- 


tion was the only relief that he could possibly obtain 
against him. For these reasons the plaintiff's suit 
was: not barred by reason of s 42, Specific Relief 
Act. BsaGwaN Baksh SINGH V. SEORETARY OF STATE 
All, 322 
s. 42—Nezt reversioner having 31 years 
still to redeem mortgage executed by widow of last 
male-holder by tendering money—Mortgagee denying 
his title and claiming himself to be next reversioner 
— Whether can bring suit for declaration of his 
right to redeem without asking for redemption. 
Where a next reversioner has still some 34 years to 
redeem the mortgage executed by the widow of the 
last male-holder but the mortgagee denies his title to 
redeem and sets up his own title as a next reversioner 
and there is a danger that due fo lapse of time reliable 
evidence might disappear, it js open to the reversion- 
er to bring asuitfor a mere declaration against the 
mortgagee that he has a right to redeem without 
asking for redemption. SuEo Prasad Binan v., Ram 
KELAWAN SINGH , Al. 789 
3. 53—Right to injunction, how governed, 
The right toan injunction depends in India upon 
statute and is guverned by the provisions of the 
Specific Relief Act, Chaps. IX and X. Section 53 is 
merely ageneral secbion enacting that a perpetual 
injunction can only be granted by a decree in a sujt. 
The section by itself does not give a general right to 
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obtain a perpetual injunction in all casesin which, it 

is asked, but is dependent upon the sections which 

followin Chap. X. Firm ATTAR Sinca BALRAM SINGH 

v. VIsHAN Das-Pras. Das Lah 730 

——-----88.53, 54, 56—Reference of dispute to 
arbitration by defendant~Plaintiff's suit for 
perpetual injunction restraining arbitration asthe 
never entered into contract -Injunction, if can be 
granted. 

In a suit for declaration that a certain contract en- 
tered into between the parties was not bindistg on the 
plaintiffs, inasmuch as they did not enter into such a 
contract, and that they were accordingly entitled’to 
an injunction to restrain arbitration, no injunction 
can be claimed unders.5tor s. 56, Specific Relief 
Act. Ifthe plaintiffs’ case that they did not enter into 
the alleged contract were well founded, the arbitra- 
tion proceedings, even if they resulted in an award, 
could only terminate in an award which would bea 
nullity, and could not possibly affect the rights of the 
plaintiffs ; if the arbitrators made an award in favour 
of the defendants, the plaintiffs would have ample op- 
portunity to protect themselves by appropriate pro- 
ceedings. Firm Arrar Sineu BALRAM SING’ v. 
VisHan Das-PraBu Das Lah, 730 

ss. 54, 56—Ss. 54 and56 must be read 
together. 

Sections 54 and 56, Specific Relief Act, must be. 
read together as supplementing each other, and it 
would be an erroneous construction of the statute to 
hold that the right toan injunction should be deter- 
mined independently of the provisions of ss. 54 and 56 
by reference to the terms of s. 53. FIRM ATTAR SING..-. 
BALRAM Sines v. Vis:an Das Pranu Das Leah. 730 
Stamp Act(il of 1899), s. 2 (24)—Instrument 

making settlement—Agreement by beneficiary to act 

in particular way in consideration of settlement, 
included in instrument—Instrument, if comes, 

within s. 2 (24). l 

Where an instrument making a settlement in- 
cludes an agreement by the beneficiary to act jn- 
a particular way in consideration of the settlement 
the instrument can be regarded as a settlement. 
within the meaning ofs 2 (24), Stamp Act. MUHAMMAD 
RASID AHMAD vy. EMPEROR Lah. 18 
Subrogation. Sze Transfer of Property Act, 1882, 

s. 92 as amended by Act 1929 153 F 8B 
Substituted security. Sse Mortgage 715- 
Substituted service. Sez Oivil Procedure Oode, 

1908, O. V,r. 20 617 
Succession Act (XXXIX of 1925), 3. 63—General 

Clauses Act (X of 1897), s. 3—" Sign”, in s, 

(3), if includes mark by illiterate person—Illiterate 

witness attesting will by making his miark—Attesta- 

tion, tf valid. 

Under its definition ins.3 of the General Clauses 
Act, the word ‘sign’ includes the making of 
a mark in the case of a illiterate persons the 
word ‘sign’ in s. 63 (c), Succession Act, should be 
interpreted in the light of its definition in the | 
General Clauses Act, in view ofs. 4 of that Act. 
Where, therefore, an illiterate witness attests a will 
by putting his thumb-mark, the attestation is valid | 
Annu Buusanea Ou1Gaek v. Rama B .usancGa CalGare, 
i Bom 349 
-- — 35, 142,150—Testator bequeathing rent of 

specific property to his wife and daughters— 

Bequest held specific and liable to abatement in 

proportion to fall of rent of property. 

The true test to determine whether a particular be- 
quest ig specific or demonstrative, so far as India is 
concerned, ig mentioned in the Explanation tos, 150, : 
Succession Act. For that the only guiding factor 
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can be the exact words used in the will and no other. 
A testator directed in his will that “the average 
monthly rent of my said property ie about Rs 1,000. 
I direct my executors and trustees to pay out 
of the said monthly rents of my said property a sum 
of Rs. 125 to each of my three daughters and 
Rs. 125 to my wife every month for their respective 
life-time and Rs. 500 every month to my wife and 
on my. wife's death to one of my daughter for the 
family expenses for food, rent, etc., ofbmy wife and 
three daughters with their respective husbandsor the 
survivors og survivor of them and if for any reason my 
three daughters and my wife live separately then 
the said amount is to be distributed equally amongst 
the four: or the survivors or survivor of them”: 
Held, that the testator was dealing with specific 
property belonging. to bim and the intention was 
not to givea bequest in any event and the rents 
of the property indicated a primary fund from 
which the hequest was to be given. Therefore, the 
bequests contained in this clause of the will were 
specific bequests which were liable to abatement in 
proportion to the fall of- the rent of the- property. 
BHAGIRATHIBAL v. ADVOCATE-GENERAL, BOMBAY 


Bom. 341. 





—S. 213—Will —Title to debutiar founded on 


will—Title, how proved Probate refused on 
revocation—-Title, if can be established by such 
unprobated will. 


Where title tothe debuttar is founded ona will, 
it. can only be established by the- probate -or letters 


of administration tothe will annexed and cannot be, 
established by merely relying on.recitals in the will,- 


This is also the cage when the. grant of probate is 
revoked, asin sucha casethe willremains an un- 
probated will. Raxgir Kumar: Bose 
OsanprRA Basu MALuIk `, 
$. 381— Provident: Fund of 
employee, if comes within 83. 321. 
Section 381, Succession Act, does not apply to thè 
Provident Fund of a railway. employee in deposit 


Cal, 17 
railway 


with the company, such fund. being . neither a.debt , 


nor & security payable to the employes as mention- 
ed in the. section Assam BENGAL RAILWAY Co., LTD. 
OHITTAGONG v. ÀTUL HANDRA SEN. Cal. 597 
Suits Valuation Act (VII! of 1887), 5. 9. Szz 
Court Fees Act, 1870, s. 7 (iv), cls. (c), <d) 420 
Surety bond. Ser Deed 765 
Tort—Damages—Diverting or interfering with 
course -of stream—Cutting.bund of natural stream 
Flood diverted to neighbour's land—Damage to 
lands — Liability of. Be 
Where the owner of land for his own convenience, 
diverts or interferes with the course of a stream, he 
will. be liable for all direct and proximate damages, 
unless he can show that the escape of the water was 
caused by vis majoror the.act of God orthe like. 


A riparian owner may make defences against floods. 


anywhere onhis own land provided he does notia- 
terfere with the alveus or with a recognised flood 
channel, but ifflood water comes on to hisland, he 


must ‘not take active steps to turn it on to hia. 


neighbour's property. 
The right of a p2rson to protect his land frum 
extraordinary flood extends tothe doing of anything 
which is reasonably necessary to save his property : 
but he cannot actively adopt such a course as might 
have the effect of diverting the mischief from his 
land to- the land of another person which would 
otherwise have been protected.. . | 
Where a stream swelled into a flood on account 
of heavy. rains and rose so. as 
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7 y _ to.submerge the, 
bridge and threatened to washaway the bridge and 
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the railway lines of the defendant Railway Com- 
pany endangering the property and also the plaint- 
iff's lands and thereupon the Oompany’s Perma- 
nent-way Inspector made an opeñing in the northern 
bank of the stream ata point within its own limits 
eolely for the purpose of averting imminent danger 
to its property, with the result that the lands of the 
plaintiffs wera flooded and damages were caused : 

Held, that what was done was tocut open the 
bund and let down the water in concentrated violenca 
on to the plaintiff's lands. That was active trans- 
ference of the mischief and not a protective measure 
in anticipation of apprehended danger and hence the 
defendants could not escape liability for their action. 
The Railway Company was, therefore, liable for 
damage to the lands of the plaintiff. Mapras & 
SOUTHERN MARARATTA RAILWAY Co, LTD. v. MAHARAJA 
OF PrrsaPuRAM Mad 870 
Damages—Natural flow of water- Obstruc- 

tion—Damages resulting—Liability—Tests. 

At Common Law apart from statute, the duty of 
one who obstructs the natural flow of a river is to 
prevent damage, and if damage results to any per- 
sons,. he will be liable to them irrespective of whe- 
ther they are riparian owners or not. This is nob 
to say that claims for damage in such a case cen 
include damages due to the foolish and irrational 
acts of the claimants. The latter are expected - to: 
behave as reasonable men, and in the event of prob- 
able danger to take such steps to avoid injury or 
damage as reasonable men would take, and tomini- 
mize damage if an accident occurs. This obligation 
will not, however, require them to foresee dangers 
which ordinary. men would not be likely to antici- 
pate.. The onus of establishing the case against the 
elaimants on these lines is clearly onthe person 
obstructing the natural flow. Tes Kine v. SOUTHERN 
CANapa Power Oo, LTD. 387 PC 
— - —— Defamation. Ssg Penal Code, 1860, at yt 





—---—-— Negligence — Law.of— Railway Company— 
Level-crossing—Gate not closed intime before 
coming train=Elephant and mahut on it, cros8ing 
— Elephant knocked down.and killed—Liability for: 
damages. : i 
The law of negligence is perfectly.simple, Where 

there is a level-crossing and more particularly where 

there is a level-crossing in the neighbourhood of a 

place where a considerable population assembles from 

time to time, the duty to guard that . level-crossing 
by means of gates andthe duty of closing gates in 
sufficient time before the approach of a train is cast 
on the Railway Company, and ifthe Railway Com- 
pany leave the. gates open, it is an invitation on 
the part of the Railway Company for passengers and 
traffic to approach the line. In India where slow 
moving traffic such as bullock carts and elephants 
is common, the gates should be closed and kept 
elosed fora sufficient interval of time before the 

approach ofa train aud while the train isat a 

sufficient distance to prevent the possibility of any 

accident. It is hardly necessary to say that, not- 
withstanding the duty onthe part of the. Railway 

Company, it is the duty of passengers who use the 

level-crossing, to conduct themselves as : reasonable 

beings and if they are guilty, notwithstanding the 
fulfilment of the duty by the Railway Company, 
of stupid and unreasonable conduct, the negligence 
of bringing about an accident is theirs and not of 
the Railway Company. To drive an elephant requires 
concentration on the behaviour of the animal and 
it. takes all the driver's attention to see that the 
animal pursues the straight path in which he ig 
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guiding jt and rehaves ieasonably towards wheel 
traffic and pedestrians, and seeing the level-crogs- 
ing gate open, it is not at all an unreasonable act on 
the part of the mahut of the elephant to urge it 
forwaidon tothe line and cross it and he could 
hardly be expected either to depute some one else 
to cume down tothe line and watch in casea train 
was coming, nor would it be reasonable for him 
to dismount and ascertain thefact for himself. He 
is justified in crossing the Jine having regard to 
the. way being left open and where in such circum- 
stances theelephant is knocked down by the train 
and killed, the Railway Company is liable for 
damages. BENGAL Norta Western Kaitway Co., Lap. 
v, MATUKDAARI SINGH Pat. 984 
Transfer of Property Act (IV of 1882, as 

amended by Act XXVI! of 1926), s. 3— Law as 

to atlestation in India and England — Express 

acknowledgment by executant, if necessary— 

.Mortgage-deed held duly attested on acknowledgment 

from mortgagor. 

There is no ground for assuming that the law in 
India as to attestation of mortgages is different from 
that in England and there need not be an express 
acknowledgment by the executant and such an 
acknowledgment cannot be inferred from his conduct 
at the time when the document is attested by 
witnesses, for example, by his gestures or in other 
ways. 

Where the mortgagee states inthe presence of the 
mortgagor that the latter has executed the mortgage- 
deed and asks the witnesses to attest it and tbe 
witnesses thereupon attest the same and the mort- 
gagor does not express any dissent, the deed is duly 
attested on acknowledgment received from the mort- 
gagor. AMIR HUSAIN V. ABDUL SAMAD All. 743 
———8, 8—“Essement annexed thereto,” refers to 

-gasements already existing at time of transfer. 

SEE Easements Act, 1882, s. 13 (d) (a) 496 
8. 11-- Out and out sale of land—Deed 

containing stipulation that vendee to pay annual 

rent to vendor and his heirs—Stipulation held 

- invalid and without consideration. 

- In a sale-deed all through the document the parties 
were referred to as the vendor and the vendee, 
(baya and mushtari) and the land transferred as the 
lend sold, (arazi mubaiya). The sale was described 
as bai kamil. It further provided that the vendee 
would remain in possession of the land sold with 
all rights of transfer of every kind from generation 
to generation like the executant and that thereafter 
the execatant and her heirs had no concern of any 
sort and no right (kaq) left in the land sold. It wag 
further added that allthe rights (tamam hagug) in 
respect of the property sold were transferred in 
favour of the vendee : 

Held, on an examination of the terms of the deed 
that thee could be no doubt that it was an out and 
out sale of the property in favour of the vendee. 
The stipulation tothe effect that the vendee after 
payment of Government Revenue shall pay Re. 47 
per annum to the executant and her heir and would 
appropriate to himself the balance of the profits was 
altogether repugnant to the nature of the transaction 
and was, theretore, invalid under s. 11, Transfer 
of Property Act. It was also without consideration. 
Shiva Natya Kunwar v. Lacunai Narain Oudh 504 
«~ --—§. 36—Principle of—Applicability in case 

of rent due from occupancy tenants of wnparirdle 

estate—-Death of zemindar before instalment of 
rent fell due—Successor, if entitled to whole of 
unrealised rent—Apportionment. 

The law egacted in s. 36, Transfer of Property 
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Act, is limited to transfers inter vivosand does not, 
strictly speaking, apply to cases of devolution of in- 
terest on succession. But the principle underlying 
the section applies on the ground of equity and good 
conscience. 

Whatever rule may be applicable to rents payable 
on the dates certain in respect of ordinary leases, 
the ienis payable by occupancy tenants stand on a 
different footing. In theory landlord and tenant are 
co-owners. Therents payable by the latter repre- 
sent a share ofthe crop and there are still estates 
where the landlord takes his share by division of the 
actual grain at the threshing floor. Wherethe land- 
bolder receives his rent in money, the time when it 
is made payable is fixed by custom with a view to 
the convenience ofthe occupancy tenant and not in 
puisuance of any contractual agreement between the 
parties. The laud-holder becomes entitled to his rent 
—considered as a sum paid in commatation of his 
share ofthe produce—even while the crops are on 
the ground. : 

Where the limited ownerof an impartible estate 
died inthe middle of a Fasli in November and rents 
due by occupancy tenants which were payable in 
instalments beginning from December were wholly 
claimed by the successor ` 

Held, that the principle of s. 36, Transfer of 
Property Act, applied and the income should be 
apportioned and divided between the personal heire 
and the successor in proportion to the period during 
which the deceased owner was in possession. 
SenpatTTixaLal PANDIA CHINNATHAMBIAR v, SANGILI 
VEERAPAA PANDIAN Mad, 724 

$.41—One person allowed to hold himself 
out as owner—Whether can recover on his secret title. 

It isa principle of natural equity which must be 
universally applicable that, where one man allows 
another to hold himself out as the owner of an estate, 
and athird person purchases it for value, from the 
apparent owner in the belief that he is the real owner, 
the man who so allows the other to hold himself out 
shall not be permitted to recover upon his secret title, 
unless he can overthrow that ofthe purchaser by 
showing, either that he had direct notice, or some- 
thing which amounts- to constructive notice, of the 
real title; or that there existed circumstances which 
ought to have put him upon an inquiry that, if prose- 
cuted, would have led to a discovery of it. Mur- 
O AND HazarimaL v. HassoMaL BocaomaL Sind 127 
$.43—Son granting during lime time of 

father permanent tenure at fixed rate, covenanting 
that grant will not be disturbed after father's 
death —Father and after his death Court of Wards 
accepting such rent —Son, tf can subsequently “sue 
for enhancement. 

When during the life-time of hisfather the son 
grants a permanent tenure at a fixed rate, undertaking 
not to disturb the grant after bis father’s death and 
the rent which ia regularly paid is accepted by the 
father aud after hig death by the Court of Wards, the 
son is bound under s. 43, Transfer of Property Act, 
by his representation and he cannot subsequently sue 
for enhancement of rent. Jyotr Prasan Sinan Deo gv. 
OLANDRA KANTA Muk:.0PADHYA Pat, 438 
—-— $. §3-—Applicability—Debtor transferring 

property to wife wn lieu of dower debt-—Transfer 

bona fide—Transaction, if can be challenged— 

Position in Oudh—Oudh Laws Act (XVIII of 

1876), s. 5. 

The transfer which defeats or delaya creditors is 
not an instrument which prefers one creditor to 
another, but an instrument which removes property 
from the creditorsfor the benefit of the debtor. The 
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debtor must not retain a benefitfor himself. He 
may pay one creditor, and leave another unpaid. 
ere it is found that the transfer impeached was 
made for adequate consideration in satisfaction of 
genuine debts, and without reservation of any 
benefit to the debtor, it follows that no ground for 
impeaching if lay in the fact that the plaintiff who 
also was acreditor, wasa loser by payment being 
made to the preferred creditor. Position of a dower 
debt is also similar, Where, therefore, the debtor 
bona fideepays his dower debt to his wife inpre- 
ference to other creditors, his action cannot be im- 
peachbed unders 53, Transfer of Property Act. 
BANSIDEAR v. NAWAB «A AN BEGAM Oudh 887 
8. 53—Intention to defraud, whether can 
be presumed from mere fact of indebtedness. 
Under s. 53, Transfer of Property Act, as amended 
in 1929, the intention to defraud creditors cannot be 
presumed fromthe mere fact of indebtedness. Barm 
BATIN v, DAROPDI l Lah. 735 
—s, 53 (1)—Sutt by attaching creditor under 
0. XXI, r. 63, Civil Procedure Code (Act V of 
1908), to establish his right to attach and sale 
property— Objection that suit in effect is one under 
s. 53 (D, and, therefore, must be brought in 
representative capacity — Objection not taken in 
trial Court—If can be allowed at appellate stage. 
Where a suit is brought under O. XXI, r. 63, by 
an attaching creditor to establish his right to attach 
and bring tosalecertain property by avoiding a 
transfer of the property, on the ground that it has 
been made with intent to defeat or delay the credit- 
ors of the transferor, it is the duty of the trial Court 
to see that thesuit is brought in a representative 
capacity and it can, if sucha suitis brought by one 
creditor in his individual capacity, direct the plaint- 
iff to take proper steps to put matters right. Where, 
however, such a suit is not brought in a representative 
capacity and no objection is taken as to the form of 
the suit inthe trial Court but is only raised for 
the first time in appeal, the objection cannot be 
allowed inthe Appellate Court. The Court has in- 
herent jurisdiction in a case of this nature although 
its jurisdiction is irregularly invoked and the de- 
fendant by his conduct is precluded from maintain- 
ing in appeal that the suit was not maintainable as 
framed. GIRRAJ v SanKaTua PRASAD Oudh 927 
-—8. 54—Applicability—Sham deed of sale 
_ registered—No intention of passing ownership of 
property— Registration, if passes ownership. 
Section 54, Transfer of Property Act, does not lay 
down thatif the parties tova so-called sale get a 
sham deed of sale registered without intending that 
the transaction should take effect even then the 
ownership of the property will pass from one to the 
other by registration. Parsorram Dass v. Ani HAIDAR 
Oudh 233 
$8. 54,118—Purchaser giving vendor money 
and some property in lieu of property purchased 
him--Transaction, whether exchange or sale. 
Reading ss. 54 and 118, Transfer of Property Act, 
there can be no doubt that where a party not only 
pays & cash consideration but also gives some prop- 
erty in addition, in lieu of property acquired by 
him, thetransaction is not a sale within the meaning 
of s. 54 but is an exchange within the meaning of 
s, 118. RANDo Sines v. Ranpure Sinea All. 577 
————§. 60. Ses Civil Provedure Code, 1908, 
`O. XXXIV, r.5 l 612 
—S&. 68, proviso—A pplicability—Ciaim should 
be based on mortgage—Claim cannot ‘be enforced 
against donee from mortgagor. 
Section 68, Transfer of Property Act, applies only 
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where the claim is based on a mortgage. It presupposes 
avalid mortgage. The object of the proviso. whic. 

has been added by Amendment Act (XX of 1929), is 
simply to make it clear that in cases where the mort- 
gage-deed contained a personal covenant, and cl. (a) 
was applicable, the personal liability could be en- 
forced only against the mortgagor or against his legal 
representatives, but not against a transferee from the 
mortgagor nor against a transferee from the 
legal representative of the mortgagor. Where, there- 
fore, theclaim is based on the deed of gift, and not 
on the, mortgage, 8. 68 has no application. 
Bairkuam LALL v. JANAK DULARI Oudh 296 


—s. 68 (1) (d)—Mortgage inadmissible for 
want of valid registration—Mortgagee, if can 
recover mortgage money. , 
Before a usufructunry mortgagee can bring an 

action under s. 68 (1) (d), Transfer of Property Act, 

he must prove his mortgage. If the mortgage cannot 
be tendered in evidence for want of valid registration, 
then the mortgages cannot recover his money under 

s. 68 (1) fd, Transfer of Property Act, Kusarr Ram v. 

MUSAFIR TEWARI All, 825 

—s. 81, Sze Mortgage 168 

$8. 83, 84 — Deposit by mortgagor — 
Mortgagee, if can refuse to accept tt on ground 
that it was short—Proper procedure to be followed 
by mortgagee, claiming more interest. | 
The deposit to be valid must comply with all the 

conditions laid down ins. 83, Transfer of Property 

Act. If the deposit is a valid deposit on the date on 

which it was made, namely that if interest has been 

calculated up till the date of the deposit, then all 
thet the mortgagee can say when notice 18 served 
on him is that sume more interest should be allowed 
to him and that that amount should also be paid to him. 
The Court on such a plea will find out the amount of 
the interest and will direct the mortgagor to pay that 
amount. If the mortgagor refuses to pay that amount, 
the mortgagee might beentitled to refuse to accept 
the amount; but he (the mortgagee) cannot refuse to 
accept the deposit on the ground that the initial 
deposit was short. KuvsuaL SINGH v. Ram KISHAN 











SING I All. 813 
__-——-=-§ 91, Ser Civil Procedure Code, 1908, O. 

XXXIV, r. 1 . 434 
——---§. 92 Ser Mortgage 747 


———s3.92 as amended by Act XX of 1929— 
Paras. 1 and 3 are mutually exclusive— Para. 3, 
whether confined to a simple money creditor only 
— Para. 4, if requires person plaid subrogation 

1y himself entire previous mortgage 

Paragraphs Pes 3 of s. 92, Transfer of Property 
Act, do not overlap each other. Paragraph 1 deals 
with subrogation arising by operation of law and 
para. 3 deals with subrogation by agreement; for 
para. 3 requires certain stringent conditions which 
are not found in para.l. They must, therefore, be 
mutually exclusive. The basic difference underlying 
these two paragraphs consists in this that, para. L 
refers toa person redeeming property and para, 2 
to a person who advances money with which a mort- 
gage is redeemed. 

The words ‘who has advanced to a mortgagor 
money’, in para. 3 of s. 92, are very. wide and are not 
restricted to a case where the person advancing money 
is a simple money creditor and not a mortgagee who 
also is specified in s. 91 For the purposes . of 
para, 3 it matters little whether the person advanc- 
ing the mortgage money has done sò with or with- 
out security. hehas advanced money to the mort- 
gagor, he is nevertheless the person who has ad- 
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vanced money although he also takes security from 
his mortgagor. 

The fact that the redemption money was paid 
partly by vendees and partly by the mortgagor, 
has no bearing on the question of applicability of 
8. 92, para. 4 of which does not require that 
the person claiming subrogation should himself 
have paid the entire amount of the previous mort- 
gage-debt, ' HIRA SING! v. Jat SINGH All 153F B 
S, 92 as amended by Act XX of 1929 

-Prior mortgage redeemed partly by mortgagor 

and partly by vendees purchasing property after 

puisne mortgage— Redemption of prior mortgage 
by-part of sale consideration—No registered 

-~ agreement that vendee is to be subrogated to right 

of prior mortgagee—Vendee, if entitled to 

subrogation, 

. Where the subsequent mortgagee or the vendee 
pays offa prior mortgage out of his own funds and 
is thus out of pocket-in excess of the amount of the 
mortgage money or the sale consideration which 
had -been fixed by the deed, he is certainly entitl- 


ed:to the right of subrogation. But the money with - 


which a subsequent mortgagee pays the first mort- 
gage may be the property of the mortgagor and so 
no-subrogation should be allowed, as the subse- 
quent mortgagee in making the payment is acting 
only asan agent of the mortgagor and j 
entitled to be subrogated to the position of the 
first mortgagee. The mechanical process of pay- 
ment or the particular hand which makes the pay- 
ment isnot so material so long as it is known 
definitely to whom the money belongs and whose 
money it is that is being paid. Whether the 
money is paid by the mortgagee out of the money 
left in his hands by tke mortgagor, it is money 
belonging tothe mortgagor and not money belong- 
jing to the mortgagee or vendee. 

Consequently, where a prior mortgage is redeem- 
ed. partly by the mortgagor and partly by vendees 
of the mortgaged property out of the sale con- 
sideration and in terms of covenants in the sale 
deeds in,their favour without any agreement by any 
registered, deed thatthe vendees should be subro- 
gated to the rights of the prior mortgagee, who was 
paid off, the vendees as against the puisne mortgagee 
are not entitled to the rights of subrogation under 
s..92, Transfer of Property Act. Hira SINGH v. Jat 
SINGH All.153°8 

$.92—Purchaser of equity of redemption, 
if can setup mortgage agarnst subsequent incum- 

‘brances of which he has notice. 

The doctrine that the purchaser of an equity of 
redemption cannot set up a mortgage which he has 
got in against subsequent incumbrances of which he 
‘had notice, js not to be regarded as a rule of justice, 
equity and good conscience and therefore cannot be 
applied to such transactions as are governed by that 
yule. Parsottam Dass v. ALI HAIDAR Oudh 233 
-8.92 as amended by Act XXof1929— 

S. 92, whether retrospective. 

Secticn $2, Transfer of Property] Act, has retrospec- 
tive effect at least where no action was pending on 
“April 1 1930. Hira Sineu v. JAI SINGE 

. All. 153 F B 
&.92 asamended by Act XX of 1929—- 

Subrogation -p inciple of—Equitable principle of 

. re-rmbursement contuined in s 69 Contract Act 

' (IX of 1872) 

The foun. ation of the right of subrogation is the 
well-known’ equitable principle of reimburse- 
ment now embodied in s. 69, Contract Act, that a 
person who is interested in the payment of ‘money 
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which anotheris bound by law to pay, and who, 
therefore, pays it, is entitled to be reimbursed. by 
the other. But the Contract Act confers a personal 
right only, whereas a right of subrogation involves 
an equitable charge on the property. When sub- 
rogation exists the previous encumbrance that is 
paid off is not at all extinguished but is kept alive 
and its benefit transferred to the person whohas 
pid it off. HIRA SINGH v. Jat SING All.153 FB 
ss. -92, 91—Subrogation—Ancestor mort- 
gaging property—Subsequent mortgage of same 
property by his descendant—Subsequent mortgagee 
paying off prior -mortgage — Whether can be 
subrogated to the prior mortgagee's right. ` 

Subsequent mortgagee has undoubtedly an. 
interest in the mortgaged property and is 
thus entitled to redeem the prior mortgage under 
s 91, Transfer of Property Act, andas such he is 
entitled to subrogation under s. 92 of the Act. The 
deed of the subsequent mortgage need not show that 
the executants agreed that the mortgagee should be 
subrogated to the prior mortgagee’s rights; but his 
right of subrogation is based on the provisions of 
the first paragraph of s. 92 and not on the third 
paragraph. Narstnas Misra v. Ras Ba‘apur SINGH 
i Oudh 423 
——-s. 105—Lease —Impartible zemindari— 

Holder transferring to junior member right to 

enjoy immovable property in perpetuity in 

consideration of latter goving up his right_to 
maintenance in present and future and agreeing to 
pay some amount annually-~Oral orrangement— 

Validity — Agreement, wf a lease. 

The-transfor of the right ‘toenjoy immovable 
property in perpetuity made by the holder of an 
in:partible zemindart toa junior member on terms, 
or in pursuance of an arrangement that the junior 
member will give up ali claims for present or 





- future maintenance and will pay aunually to ‘the. 


zemindar a certain sum ofmoney does not amount 
tua lease within the meaning ofs 105 of the Transfer 
of Property Act, and is, therefore, effective, though 
oral. ARUMUGHAM.OHETII v, SUBRAMANIAM OsETTY 
Mad. 444 FB 
$.108—Principle of—Applicability in: the 

‘Punjab—Covenant for quiet enjoyment—Limits of 

doctrine —Lease—Sub-lease by lessee receiving 

advance—Lessor forcibly ejecting sub-lessee —Sub- 
lessee’s suit for refund of adrance—Covenant for 
quiet enjoyment, doctrine of, tf helps.sub-lessec. 

Although s,-108, Transfer of Property Act, is not 
in force in the ‘Punjab, the principle underlying 
that section, relating to’ the covenant for quiet enjoy- 
ment, is of universal application and applies as much 
to the-territories in which the Transfer of Property 
Act, isin force as to’'those to which that Act has 
not been extended. - Where a lessor covenants to 
indemnify the lessee against all persons, this is but 
a covenant to indemnify against lawful title. 

‘Where N leased his garden fora term of 99 years 
to K and K sub-let it for 1 year to S receiving 
half the lease money in advance, but during this 
period N and others forcibly ejected 3 before he could 
gather the crop and S brought a suit against K for 
recovery of money paid in advance, etc: 

Held, that'if K had broken the terms of the ori- 
ginal lease and on his default N was entitled under 
the terms of that-lease or under the general law, to 
resume possession, the defendant was certainly 
liable to refund to the plaintiff the amount received 
by him in advance and also to indemnify him for 
any loss caused thereby. If, however, theact of N 
was uDjustified and ‘they entered into possession 
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unlawfully as trespassers, the covenant for quiet 
enjoyment would not help the plaintiff. Kurs av 
Quanper v. Saer SINGA Lah 114 
-——— §,117, See Agra Tenancy Act, 1901, s. eye 


————§. 118. Sege Transfer of Property Act, 1882, 

s. 54 577 

~e—~—~—§.122, Ere Oudh Estates Act, 1869, s. i 
i 4 


Trusts. Sez Company 908 
—Creation of—Trust, when complete —V esting 
.of preerty n trustee for benefit of cestui que trust 

— Legal. ownership must be shown in him 

"There is a distinction between the appointment 
of a trustee and his title to the trust property of 
which he is appointed trustee ; and the. appointment 
by itself does not constitute his title until the 
vesting and the transfer, though the appoint- 
ment precedes the transfer in the ordinary course. 
The word " trustee" may sometimes, be mislead- 
ing, and a man may be said to bea trustee in 
the general sense that every man is a, trustee to 
whom is entrusted the duty to manage and control 
the property of others, even though the ownership 
of the property is nol transferred to him. A trustee 
in the legal sense of the word is one jn whom the 
trust property is absolutely vested. The word 
“ trustee “js a compendious word which covers a 
very large number of relationships involving differ- 
.ent obligations, Theuse, therefore, of the word 
truatees cannot make the party .trustees in the legal 
sense, unless they can show that they have got the 
legal ownership of the immovable properties, Without 
a transfer their title is inchoate. A trusi is not com- 
plete until the trust property is vested in trustees for 
the benefit of the cestui que trust Trustees are mana- 
gers because they have tocontrol and manage the 
trust property, but all managers are not necessarily 
trustees, though they may be answerable in the 
„general sense of the word for maladministration. 
For instance, an administrator of the estate of an 
-intestate has also got to manage it, but he is not a 
trustee within the meaning of s. 3, Trusts Act, 

It isnot correct to say that the provisions of the 
Trusts Act should guide the Courts in India by 
way of anelogy in the matter of public .trusts, for 
that would amount to doing that which the Legisla- 
ture has expressly prohibited. The correct position 
is that in matters relating to public and 
charitable trusts, the Courts in India would be gov- 
erned by the principles and rules of English Law 
and practice on the subject, unless, the English Law 
Or practice is inconsistent with the rules or practice 
of Indian Courts. In re SABNIS, GOREGAONKAR & 
“BENJIT Bem 49 
Soltsitor-irustee defendant to suit relating 

to. trust property—His firm acting tn his behalf 

and other co-trustees—I*irm, whether entitled to 

. out-of-pocket costs and profit costs as between 

attorney and client —Cos’s. 

It is-true that voluntary service is the foundation 
underlying trusteéship in law, and the law precludes 
a trustee from making a profit or acquiring a benefit 
from his office as trustee. Generally speaking a 
trustee must administer the trust gratuitously, and 
this rule applies even though the execution of ‘the 
trust invelves considerable loss of time, work and 
personal inconvenience, unless there is a provision 
to the contrary in the trust instrument, or if he 
contracts either with the beneficiaries, if they are 
competent, or with the Oourt, to receive remunera- 
tion for his work. “The circumstance of a solicitor 
being. a trustee will not prevent him from receiving 
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.8n express 
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his usual costs where he acts as solicitor in a suit 
for any of the beneficiaries or where he acts for, 
himself and his co-trustees jointly, provided the 
costs are not increased by his being one of the par- 
ties for whom such joint appearance is made. It is, 
really speaking, a rule of taxation of costs, and such 
a rule, though it jis referred to in legal 
decisions, would not ordinarily be put into a 
statute which declares the general principles of the 
law Ifs. 50 of the Trusts Act, reproduces a principle 
of the English Law, it cannot be said to be repug- 
A solicitor-tiustee is bound 


that purpose defend a suit without remuneration ; 
but he is under no obligation to.do so in his pro- 
fessional capacity also for his co-trustees. There- 
fore, the rule is not inconsistent with any law 
or rule of practice of Indian Courts, 
Consequently, when a solicitor trustee is a defend- 
ant to a suit relating tothe trust property, and his 
firm acts on his behalf and other co-trustees, his firm 
will be entitled not only to their out-of-pocket costs 


„but also to profit costs taxed as between attorney and 


In re Saxsts, QOREGAONKAR & Sengir 
Bom. 49 
Trusts Act (If of 1882), s8 1,50 Public trust— 
Applicability of Act— Applicability by analogy to 
religious or charitable endowments — Ruies of 
English Law, whether to be followed—S, 50, scope 
and applicability of—Whether appliesto public 
trusts. 
Tt is true.that many of the provisions of the Trusts 
Act, reproduce the general law of trusts as adminis- 
tered in Equity Courts in England, but that does not 


client. 


mean thatthe Trusts Act applies by .analogy to 


religious or charitable endowments when the Act 
provides that it does not. Section .50, Trusts Act, 
reproduces -in substance a principle” of the English 
Law of trusts. That section is applicable to express 
private trusts, and according to s. 95 constructive 
trostees are also,so far as.may be, subject, to the 
same liabilities and disabilities as trustees under 
trust. In re SaBNI8, GoREGAONKAR & 
‘Sensit Bom. 49 
U. P. Agriculturlsts’ Relief Act (XXVil of 1934), 
$. 2(2)—Proviso 1 and ‘Explanation 7—Scope 
and applicability stated. 

Explanation 7 has been.added to s.2,U P. Agri- 
culturists' Relief Act, in order to explain the pro- 
visions of the main section, particularly (b), where- 
as the proviso is intended to exempt, from the ope- 
ration of the limits imposed, certain sectione and 
two specific Chapters. There is nothing in Explana- 
tion 7 to suggest thatit was intended toapply to 
applications governed by. Chaps, IV and V.and 
other sections mentioned in the proviso,’ The ex- 
planation is subject tothe proviso so far as the ap- 
plications specially exempted under it are concern- 
ed. §..zo SBANKER Das v. MUHAMMAD Hasan 

All, §73 
——— §, 2.(2) (f) - Grove land, whether agricultural 
land—Grove-holder, whether entitled to benefit of 


Aut 

Agricultural land does not necessarily mean land 
held fur agricultural purposes. ` It may be used for 
plantation of a grove. ‘The expression ‘agricultural 
land’ has been used in cl. (f) of s°2 (2), U. P, 
Agriculturists’ Relief Act, in a com prehensive sense, 
so as to include all land which is fit for agriculture, 
though infact itis being used for some other pur- 
pose. In this view, grove land, assuming it 18 land 
which ‘if denuded of trees.can be used’ for agricul- 
ture, is ‘agricultural land’ within the meaning of 
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el. (f) and the grove-holder is an agriculturist en- 

titled tothe benefit of the Act. MAHABIR PRASAD v. 

BITAL PRASAD ' All. 558 

s. 2, Ci. (10) (a)—Suit for recovery of price 
due for articles purchased by agriculturist, whether 
suit for recovery of “ loan.” 

The price due forthe articles purchased by an 
agriculturist cannot beregarded as an advance to 
him in kind. The suit for its recovery is not, 
therefore, for recovery of a “loan” as defined in 
el. 10 (a) of s.2 of the U. P, Agriculturists’ Relief 
Act. Fram Karcsa Mat-Hari Kisaan Das v, FIRM 
Kaus Ram-Monna LAL All 571 
s. 2 (10) (Cc). Sss U. P, Agriculturists’ Relief 
Act, 1934, Sch. III 46 
$9. 4, 3O :2)—Decree passed after Act— 

S. 4, if applies—Decree previously passed and to 

be amended under s. 30 (2)—S.4, if applies—S. 30 

(2), if gives discretion to Court as regards future 

interest. 

Section 4, U. P. Agriculturists’ Relief Act, is con- 
fined to cases in which adecree is to be passed after 
the Act came into force, and d.es not at all apply 
to cases in which-a decree previously passed is to 
be amended under s.30(2). Section 30(2) isim- 
perative and confers no discretion upon the Court 
as regards future interest Ifit has been granted 
by the decree sought to be amended at a rate higher 
than the scheduled rate, it will certainly be reduced 
ag part of the order according tos. 30 (1), but 
sub-s. (2) does not justify importing s. 4 into consi- 
deration when the Oourt acts under s. 30 (2), Nannoo 
Mat v. Hori LAL All, 520 
s. 5(2)—Order of Civil Judge reversed by 

Appellate Court having come to conclusion that 

view taken by Judge was wrong—Case sent for 

re-constleration—Decision, whether final—Appeal 
to High Court, if competent. 

Where the Appellate Court comes to the conclusion 
that the view taken by the Oivil Judge was wrong 
and that his order would have to be reversed and 
the case re-considered by the Oourt below and 
determined according to law, the decision is final by 
the terms of sub-s. (2) of s. $, ofthe U. P., Agricul- 
turists’ Relief Act, and no appeal from that order 
lies to the High Court. Karmasaz CHANDRA y. RADHEY 
SHIAM l Ali.177 
$. 5(2)—Small Cause Court refusing instal- 

ment—Appeal, where lies 

For the purpose of s. 5 (2) of the U. P, Agricul- 
turistes’ Relief Act, the Court of Small Causes 
must be deemed to be immediately subordinate to 
the Court of the District Judge and an appeal 
from an order of the Small Oause Judge refusing 
instalments, lies to the District Judge and not to 
the High Couit. SAHID ALI v. Messrs SIKRE BROTHERS 

Oudh 281 
——— 88. 5, 30—Erxecution application by decree- 
holder just before expiry of 12 years prescribed by 

3. 48, Civil Procedure Code (Act V of 1908)—Judg- 
` ment-debtor's application under U. P. Agriculturist’s 

Relief Act, beyond 12 years, but when execution 

application was pending — Court, if can allow 

instalments— Decree-holder, whether will be 

debarred from getting relief if there be any default 

in payment of instalment. 
`- Where the decree-holder's application for execu- 
tion had been made just before the period of 
12 years prescribed by s. 48, Civil Procedure Code, 
had expired, and it was pending before the Ccurt 
when the jJudgment-debtor’s application under the 
U. P. Agriculturists' Relief Act was made, though by 
that time the 12 years’ period had expired; the Court 
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would be justified in allowing instalments to the 
judgment-debtor, and his action willin no way depar 
the decree-holders from obtaining relief if default is 
made in the payment ofthe instalments. GANESH 
Sine 4 v. Ram Sarup Oudh 41 
8. 7—Applicability — Suit filed before the 

Act came into force—Iix parte decree—Decree set 

astle—Suit restored to original number —~—Objection 

to jurisdiction under s. 7, if can be raised. 

It cannot be said that the proper interpretation 
to be put ons.7, U, P. Agriculturists’ Relief Act, 
is that the Court has jurisdiction to try a suit*only if it 
is filed after the passing of.the U.P. Agriculturiste’ 
Relief Act. i 

Where, therefore, an ex parte decree passed in a 
suit filed before the Act came into force; is set aside 
on an application by the defendant who thereupon 
raises an objection under s 7, to the jurisdiction of 
the Court, the mere fact that there wasan ex parte 
decree passed at an earlier stage is wholly irrele- 
ant because that decree was set aside and the buit 
restored to its original number. The defendant is 
not prevented from raising such objection bys. 7 of 
the Act. Jamuna Prasap y. Buawant DAYAL 


All. 419 
—~-—— 8. 7—Civil Procedure Code (Act V of 1908), 
ss. 20, 21—S. 7, scope of—It modifies operation of 

8. 20, Civil Procedure Code, regarding place of 

suing—Suit against agriculturist not brought in 

Court where he resided— Ex parte decree—Execution 

—Objection that Court passing decree had no juris- 

diction, if can be raised in execution proceedings 

in view of principle of s. 21, Civil Procedure Code. 

Section 7, U. P. Agriculturiats’ Relief Act, does 
not confer or takeaway jurisdiction from any Oourt. 
It merely modifies the provisions of the Civil Pro- 
cedure (Jode, as regards the place of suing. Ac- 
cording to the Civil Procedure Oode, a plaintiff may 
sue in one of several Courts mentioned in s. 20. 
For the convenience of agriculturists, s. 7 has limit- 
ed the choice of the plaintiff as regards forum to 
the Oourt within whose jurisdiction ths agriculturist- 
defendant resides Section 21, Civil Procedure Codé 
is in no way excluded by s. 7of the Agriculturists’ 
Relief Act. 

Where in execution of an ex parte decree, passed 
ina suit brought against an agriculturist in a 
Courtin accordance withs. 20, Civil Procedure Code, 
but notin a Court where the defendant resided as 
required by s. 7, U. P. Agriculturists’ Relief Act, 
the judgment-debtor cannot object, in execution pro- 
ceedings that the decree could not be executed gs 
the Court passing it had no jurisdiction, in view ‘of 
the principle underlyings. 21, Civil Procedure Oode, 
though the section does notin terms apply to the 
cases Bris Monan Das v. Piarr Ail. 196 
———s 30. Ser U.P. Agriculturists’ Relief Act, 

1934, s. 5 41 
———8 30(1). Sse U.P. Agriculturists’ Relief 

Act, 1931, Sch. TIT 46 
-S 30(2). Sse U. P. Agriculturists’ eon 


Act, 1934, 8. 4 
Sch. IN, ss. 2 (10) (©), 30 (14) —Loan 
originally unsecured—Compromise decree— Pro- 
perty secured for payment of loan— Loan, whether 
becomes secured—“Loan ` in s. 30 (1), meaning of 
— Whether includes whole amount due under terms 
of contract and decree up to December 31, 1929. 
Where the loan was originally an unsecured loan, 
as defined in s, 2 (10) (e) of the U.P. Agriculturists’ 
Relief Act, the fact that subsequently upon a com- 
promise decree some property was secured for pay- 
ment of the loan, does not make the loan a secured 
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loan. The loan for the purpose of applying 
Sch. TTI of the Act should bè regarded throughout 
as ar unsecured loan. Whathas to be ‘lookéd at 
for the purpose of calculating the rates .of. interest 
allowable ‘under Sch. III of the Act is whether the 
4s it originally stood was secured or unsecur- 


ed. . 
Held, that the word “loan” used in^s..30 (L of 
the Act. means not only the principal amount, but 
whole amount due under the terme of a contract or 
decree up to December 31, 1929. Kus AL Cnanp v, 
PIRTHIPAL Sings Oudh 46 
U.P, Coart of Wards Act (IV of 1912),s 8. bee 
Specitic Relief Act, 1877, s. 42 322 
-———§. 8 (1), proviso—"“Gross annual profits” in 
s. 8 (1), Proviso, cl. (1), meaning of. 
The phrase “gross annus] profits’ appearing in 
cl. (a) to the proviso tos 8 (1), U. P. Court of Wards 
Act, cannot mean the total rente or produce of a 





mahal or the property concerned. It must mean the- 


gross annual profits from the ‘owner's point of view, 

in other words, what the property yields tothe owner 

less the land revenue. Buacwan Baxuse Srncu 2, 

SECRETARY OF STATE All. 322 

ss.8,11—Declaration under s. 8, condition 
precedent —Civil Court, if can question grounds of 
satisfaction of Local Government— Distinction 
between Local Government's mistakes of fact and 
law. 

Proviso to s. 8, U. P. Court of Wards Act, does not 
state that no decleration shall be made unless the 
provisions of cls, (a) and (b)of ‘that proviso are com- 
plied with. It is the satisfaction of the Local 
Government whichis the condition precedent to the 
making of such a declaration and itis not open to a 
Civil Court to question the grounds upon which 
the Local Government is satisfied that the provisions 
of cls. (g) and (>) of the proviso to s. 81) of the Act 
have been fulfilled even though the Local Govern- 
mènt makes mistake in acting within its powers. 
It is quite impossible to draw a distinction between 
the case of the Local Government making a mistake 
of fact anda case of its making a mistake of law, 
Buaawan Bakusa Sine. v. Secretary or STATE `. 

P All, 322 
U. P. Encumbered Estates Act (XXV of 1934), 

S. 14 cl.(7). See Court Fees Act, 1870, Sch. II, 

Arts. 17 (vi) and 11 i 78 
U. P. Excise Act (IV,of 1910), ss. 3 (11), (13), 60, 

71—Conjoint effect of ss. 3111), 3 (13), 60 and 71, 

pointed out Orders issued by Excise Commissioners 

Law, if affected. | 

‘The conjointeffect of the definition of “liquor” 
and therefore of “excisable article” and ss. 60 and 71 
of the Act may lead to highly undesirable results 
from a judicial point of view; but the Court cannot 
refuse to give effect to plain. provisions of law 
because it disapproves of the policy underlying them. 
The object of the Legislature in making these drastic 
provisions was to subordinate the interest of an ordi- 
nary citizen to the needs of excise administration and 
unless the Local Governmeént comes to the rescue, in 
the exercise of its powers under s. 76,-thelaw as it 
now stands can be abused with more or less impunity. 

Desirability ofamending the law pointed out. 

Per Niamat Ullah, J— Executive orders issued by 
the Excise Commissioner to the U. P. Government 
do not in any way affect the law which the Courts 
are called upon to administer. 
officers of the Excise Department in deciding whe- 
ther a particular person should or should not be 
prosecuted; but if they chose to prosecute in disregard 
of those orders, the Court cannot refuse to convict 
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only because the executive orders were not properly 

obeyed. EMPEROR v. Sita Ram All. 915 

s. 60 (a)-S 60:4), applicability ~Inter- 
pretatton—Burden of proving want of knowledge 

All that s. 60 (a), U. P Excise Act, requires‘is 
that the accused should be in possession of an excis- 
able article. His object is perfectly immaterial so 
long as hie possession of liquid is punishable. A penal 
provision should be construed strictly and the 
word “possess” occurring in s. 60 (a) should be taken 
in the strict legalsonse. Ae such it does not imply 
mere physical detention. A person cannot be said 
to be in possession of liquor, unless he is conscious of 
the fact that the liquid in his possession contains 
alcohol. The mere fact thatin the process which takes 
place in the formation of vinegar frem wash there 
comes a stage when it temporarily contains alcohol 
does not justify the assumption that the person having 
possession of the wash had possession of a liquid 
consisting of or containing alcohol. But by s. 71 
the burden of proving want of knowledge is thrown 
on the person who is found to possess such liquor, 
FMPEROR p. SITA Ram - All. 915 
ss. 63, 76, 71, 6O—Person in possession 

for pitcher containing fermented wash containing 

alcohol—Ezxplanation that wash was intended for 

manufacturing vinegar—Knowledge under 3. 63— 

Offence under s 63. if committed—Presumption 

under s.7 , if rebutted — Conviction under s.: 60 

(a), propriety of. 

From the house of the accused a pitcher contain- 
ing fermented wash was recovered. The wash 
was found to contain over 128 per cent. of 
proof spirit. The plea of the accused was that the 
pitcher contained sugar-cane juice which was intend- 
ed for the purpose of transforming it into vinegar : 

Held, that the mere fact that wash with an alcoholic 
content of 128 percent. was found in the posses- 
sion of the accused fell short of the requirements of 
s.63,U. P. Excise Act, because knowledge of the 
accused that the liquid had been “unlawfully im- 
ported, transported or manufactured" had not been 
proved by any evidence,so the conviction under s, 63 
was not proper. . 

Held, also, that there is no authority for the pro- 
position that fermented wash intended for the manu- 
facture of vinegar will not, in most cases, contain 
12:8 per cent. of proof spirit. The presence of alevhol 
to that extent was, therefore, no proof by itself that 
the wash was intended for illicit distillation of 
liquor. Ifthat fact was supplemented by other 
evidencesuch asthe récovery of implements of dis- 
tillationor by some other circumstances indicatin 
that the liquid must have been intended for illicit 
distillation, the position might be different, 

Held, further (Per Niamat Ullah, J.), that the pre- 
sumption unders 71 was rebutted andthe accused 
could not be convicted under s. 60 (a) of the Act 
EMPEROR v. SITA RAM All 915 
U.P, Land Revenue Act {IH of 1901), s. 40. Seg 

Agra Tenancy Act, 1926, s. 221 394 
——— $. 142— Delivery of possession by mortgagor 

of his share to mortgagee—Liability of mortgagor 

for land revenue during possession of mortgagee. 

By s. 142, U. P. Land Revenue. Act, the respon- 
sibility for land revenue is cast only ona person 
who is “ in proprietary possession “` of a mahal or 
portion thereof, “for his own benefit.” It follows 
that a mortgagor who has mcrtgaged his share in 
the mahal and delivered possession to the mort- 
gagee isnot liable forthe land revenue so long as 
possession remains with the mortgagee. SEORETARY 
OF STATE v. Ram Buarosey LAL All, 551 





ae, 





xcvi 
U.P. Land Revėnue.Act—conold. i 
s. 183—“ Duly “in s. 183, meaning of— 

Written appointment of agent, if necessary. 

The word “duly “ has been used in s. 183, U. P. 
Land Revenue Act, with.a view to provide that the 
authority given tothe agent must be valid autho- 





rity and not one given as the result of exercise of. 


coercion, undue influence or fraud, ete. The word 
“duly “ cannot be held to be synonymous with the 
- words “ by writing”. If the Legislature intended 
that the agent contemplated by s. 183 must be an 
agent appointed by writing, nothing would have been 
easier for the Legislature than to sayso in so many 
words’ Secretary or STATE v. Ram B. AROSEY LAL 
All, 551 
uU. P. Temporary Regulation of Executlon 

Act (XXIV of 1934), ss. 6, 7, 8 — Appli- 

cant's failure to pay one-fourth of decretal 

amount within time— Application under s. 6, 

rejected— Second application, with necessary 

deposit, if maintainable. 

.An application made by the 
ander- s. 6 of the U. P. Temporary Regulation of 
Execution Act (XXIV of 1934), was rejected on ac- 
count of the applicant's failure to deposit one-fourth 
of the decretal amount as required by s.7of that 
Act’ within the time allowed by the Court. The 
judgment-debtor made a second application and made 
the necessary deposit. The Munsif accepted the 
application and passed an order under s. 8 allowing 
the debtor topay the balance in certain instal- 
ments. : 
Held, that the whole object of the legislation is to 
give relief to the cultivator if he satisfies certain 
conditions. All the conditions prescribed by the Act, 
were’ satisfied when thé second application was madè, 
In the absence of any provision debarring- the 
cultivator from making a second application after an 
earlier application had been rejected ib could. not 
be heldthat the subsequent application was not 
maintainable. NarsincH Pratap Kaaapur SINGA T, 
Sizo Narain SINGA Oudh 621 
Upper Burma Ruby Regulation (Xil of 1887), 

88.4, 5—Rules framed under s. 4, r. 1I— 

Jurisdiction of Civil Court, if ousted. 

There is nothing inthe body of the Upper Burma 
Ruby Regulation or Act by which the jurisdiction of 
a Civil Court-is ousted. The ordinary rule, of course, 
is that Civil Courts are prima facie entitled to 
determine all civil matters. U Paw v. Ma Yay 

Rang. 794 

———— 88.4, 5-5. 4 or 5, if provides for forum 

to decide disputes’ between licensees—Civil Court, 
if can try such disputes. 

There is nothing in s 4 or s. 5, Upper Burma 
Ruby Regulation, which provides for the forum 
before which disputes between licensees are 
to ‘be settled. Nor can it be said that such a 
matter cumes within the “rules for securing the 
fulflment'‘of the condition of the licénse.” Sec- 
tion 5 (1) (j); of course, is subject to the rule of 
ejusdem generis, and cannot empower the Local Gov- 
ernment to frame arule providing for settlement of 
disputes. Rule 17 framed under s 4 cannot oust the 
jurisdiction of the Civil Court which has jurisdiction 
to try disputes between licensees. U Paw v. Ma Yay 
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Widow, Szz Hindu Law 626 
Will—-Construction See Hindu Law 127,587 
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—Held, on construction that words “any other object’ 


of dharam“ should be read-as “any, other similar .~ 
charitable or religious object.” - -+ -° e | 


In construing a particular will, it- is’ generally un- 


safe, to rely „où the-words used in another will unless 


the whole scheme of the two wills is” found to be 


“identical `~ 


~ After making: divérse provisions, the particular 
clause in the will -ranas ‘follows: “Further my exe- 
cutors shall appropriate (utilize and spend)a sum of 
Rs. 3,000 towards some sadavart orbuilding dharam- 
shala or well, tank or kavada (water. trowgh) or 
towards feeding sadhus and ascetics or-spend the 
same towards any other object .of dharam -religious 
or charitable purpose) in order -to perpetuate the . 
memory of my wife, P who is‘dead”: wots ee 
Held, that.the last words, tinder the circimstaiices, 
should be 1ead as if they were: “or any other 
similar charitable or religious object”. 
the word “other” was not in fact written in the will 
but reading the clause as a whole, and bearing in 
mind the circumstances and the 


should be read with thatmeaning attached to this 
word. TuLstipas MAYJI v. ADYooaTEe-GENERAL, BOMBAY 
; . Ts ` Bom. 742 
Probate — Caveat .—Persoñ - -~ having.. or 
asserting interest by inheritance in dëceased's estate, 
tf can enter caveat. l i S 


A caveat can be entered by any person having.or. : 


asserting an interest inthe estate of a deceased 
person, and he must show that hehas that interest 
by inheritance or otherwise. A title adverse to that 
of the testator or to his estate or any portion there- 
of is not sufficient to sustain the interest. The test 
is generally this: will the grant. of probate to.the 
petitioner displace any right to which the caveator. 
is otherwise entitled ? If so, he has an interest; if 


not, he has none. SwATANTRANANDJI v. LUNIDARAM 

J ANGALDAS Bom. 411° 

Witness. Sege Practice 649 | 

WORDS AND PHRASES;— . 
Agricultural Income. Sezer Income Tax : «+ 17 
Benefit to estate. - : k 
Segs Hindu Law— Alienation 216. 


Ses Hindu Law—Joiot famiiy—Manager 
What constitutes. Ses Hindu Law 286 
Concurrent sentence.-. Seg Penal Code, 1860, 

BB, 360, 109 ae 
Counterfeit colns, méaning of. Ser Penal Code, 
1860, s. 28 951 
Good faith. Sez Provident Funds Act, 1915, 
597 





“Growing crop”, meaning of. E 
A “ growing crop” means a crop whichis in 
existence and which is in the process of cceming to 
fruition. IMAMALI v. PRIYAWATI Devi. 
“Honorarium”, meaning of. 
“Honorarium” might according to context connote 
a purely gratuitous payment or a feefor services 
rendered. G Gangsa Ayyar V. LAKS MI CO-OPERATIVE 
BUILDING SOGIBTY ` Mad. 518 
Letting’ for hire. Ses Motor Vehicles Rules 
2 


(Bom ) 1915,r 3 1) 77 
Procedure Code, 1°08, 
6 





Pensions. Sze Civil 
s. 60 (1) i 


Plying forhlre. See Motor Vehicles Rules (Bom.), 
1913, r. 3 (1) ) 277 
Shara-i-am, meaning of 866 


And though.- 


L a 


) intention of the .-. , 
testator, the context clearly indicated that the clause -- 
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, The:-public courts, or. at least the most 
important of them, are for the moment 
closed; and the leisure of the vacation gives 


„our. readers such time.as they can. spare. 


from the proper neglect of their duties for 


the consideration of extraneous matters 


more’ cr less closely connected with the 
ordinary routine., of the. Profession. We 
choose to-day: the, ‘subject.,of domestic fora 


„x0r courts, as’ they are called, upon which, 


oa 


w 
. 
4 


we 


éither by statute or by contract made be- 
tween their ressortissants (as the French 


‘call them), a subordinate jurisdiction often 


equipped with important powers, is con- 
ferréd. An interesting decision by a 
Chancery judge (Ross and. others v. Elec- 


. trical Trades, Union, The Times, July 28 


and 29) brought up once more the question 
of .the jurisdiction and management of such 
&, Court, and gives occasion to recall a few 
ofthe judicial decisions upon them. ‘The 
matter is one on which our readers may at 
any time be asked to advise. The more 
democratic and law-ridden we become, the 
more of these courts we shall have; and it 
18 nota bad thing to remind oneself of the 
ruling principles whith ‘authority has_ laid 
down about them. A ~ P 

“The medical cases: are, of course, the 
best known. Ever since 1858-the General 
Medical Council Haye had. the grave res- 
ponsibility. and.formidable. power -of..eras- 
ing ‘the ndmes- of registered practitioners 
from their: register.. This penalty, though 
not fatal, is highly derogatory to'a pro- 
fessional. man. : ed 
Qouncil ‘itself if, after due: inquiry, a re- 
gistered ‘medical practitioner is judged by 
it.to,haye been guilty of “infamous conduct 
in- a professional respect.” Discussions. have 
from ‘time-‘to time occurréd-about -the mean- 
ing of the words 
words. Some people have'thought that they. 
meant that something more than the breach 
of) professional rules. of etiquetfe, such as 
the rule against advertising, must be 


NT! 
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It .can. be: exacted by. the. . 


quoted. They are’-strong 


4 
> 


established against a medical man before he 
could suffer the serious penalty of erasure. 
Lord Justice Scrutton touched the point 
in -his judgment in R. v. General Council, 


"~ &c.; Ex parte Kynaston (1930, 142 L. T. 


Rep. 310; 1 K B. 562), and as his words 
are m.st fully reported in our report we 
give the essential passage (from p. 393): 

_ "It has been said frequently, and I say it again, 
and I imagine most people will agree that it is 
& great pity when the Act was passed that the 
word ‘infamous’ was used, because it is very 

. difficult to get ordinary people to think that a 
breach of a trade -union rule is infamous. What 
the Act obviously means is serious misconduct in 
a professional respect, and for doctors, just as in 
the case of the Bar, it is serious misconduct in a 
professional respect to advertise, but to talk of it 
as ‘infamous’. is using, as I have always thought, 
ridiculous language.” 

There is more to the same effect ; but 
whether the public like the use of the 
word “infamous” to describe advertising 
or resent the branding of the advertising 
doctor with the mark of professional in- 
famy, the meaning of the word is now 
established. Any conduct by a doctor 
which his- professional brethren of good 
repute and ‘competency would reasonably 
regard as disgraceful or dishonourable may 
be. condemned by the General Council as 
infamous. Unless some -doctor is brave 
enough to go to the House of Lords and 
get this definition, which was approved by 
the Gourt.of Appeal in Allinson v. General 
Council, £e., (1894, 70 L. T. Rep. 471; 1 
Q.B. at:p. 763), modified, the “ridiculous” 
word, with its vague intérpretation, stands. 

The first essential, when the doctors’ 
domestic court sits to consider charges, is 
that -the court should not itself be pro- 
secutor.- Any chance of this occurring is 


now, remote, because, to the best of our 


knowledge, most, if not all, the cases be- 
fore it are prosecuted by a highly respected 
body--the Medical Defence Union. The 
Union is acompany, and has for its object 
not only the Iprosedution of professional 
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offences before the Goundéil but the defence 
of its members when charges involving 
‘questions of professional principle or con- 
“duct are brought against them. Such a 
body has obviousiy the highest qualifca- 
tions for the’ task which it undertakes. Its 
existence and action obviates the difficulty, 
which appears in later cases, that the court 
which judges is also the prosecutor. .In the 
case of the medical forum, therefore, the 
first essential is satisfied. Its essential 
character appears- from the-facts in Leeson 
v. General Council, &c. (1889, 61°L. T. 


Rep. 841; 43 Ch. Div. 366), and in the: 


judgment of Lord Justice Bowen (as he then 
was) thereon. The plaintiff aimed two. 
ariows atthe Council. He said, first, that 
they Were not really inquiring into his con- 
duct at all, but into that of another person 
whom he was alleged to have advised and 
helped. This first arrow does, not seem to 


have carried, but the Second got near the. 


target. Two of the members cf ihe Board 
or Council which tried the plaintiff were also 
members of the Defence Union which, as 
we have said. brought and supported tbe 
complaint before the Council. There. was 
some danger. that this fact might invalidate 
the Council's decision. But though these 
two men, as to whose integrity and good 
faith there. was no suspicion, were members 
of the Defence Union, they were not on its 
menaging committee, to which was entrust- 
ed the entire duty of taking up and carry- 
ing professional complaints before the 
General Medical Council. Nevertheless, 
Lord Justice Bowen used some warning 
words : pss 
“I think it is to be regretted that these two 
gentlemen, assoon as they’ found that the person 
who was accused was a person against whom a 
_ complaint was being alleged by the council of a 
`. society to which they subscribed, and to which 
they in law belonged as members, did not at once 
retire from the council, I think it is to be regret- 
ted, because judges, like Osesar's wife, should be 
above suspicion; and in the minds of strangers 
the position which they occupied upon the council 
was one which required explanation. Whatever 
‘ may be the result of this litigation, I trust that 
in future the General Medical Council will think 
.it reasonable advice that those who siton these 
inquiries should ceass to ocaupy a position of 
subscribers to a society which bringe them before 
“the council.” , 
_ The learned Lord Justice concurred in 
dismissing the plaintifi’s appeal, because he 
was satistied not only that the two medical 
- men who had sat in the convicting court 
took no part but of the fact that they could 
not have taken any partin the prosecution 
(43 Ch. Div. at p. 385). If that was so, 


no rule of either natural or artificial justice 
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could, on the grounds alleged, quash the 
conviction. - =~. , 

The case of McLean v. The Workers’ 
Union (141 L. T. Rep.. 83 ; (1929) 1 Oh. 602) 


- . ` = ee” . 
contains a most acute and valuable judg- 


‘ment of Mr. Justice Maugham (as he then 
was) on domestic fora. He had before him 
.@ discontented trade unionist who had 


-been expelled from his Union by a decision 


of its executive committee. This Union 
had.arule (the legality of which was not 


contested) to.the effect that memberseshould 


not issue addresses or circulars unless they 
had been-first approved ‘by the executive 
committee or general secretary. Violation of 
this rule involved an immediate fine and 
temporary disqualification from, benefit. 
But the rule went onto thereaten a, more 
‘serious punishment.: If, it said, the execu- 
tive committee so’ decides, the member |the 
rule breaking -member] may be excluded 
from membership. The plaintiff was im 
frequent breach of the rule about publish- 
ing’ circulars. “He was then invited to ap- 


told that his action woud be considered 
with a view to that body's proceeding under 
the exclusion rule. He attended and was 
Leard and at the same meeting, -after he 
had been heard, the committee resolved 
to exclude him. This brought on a challenge 
in the Cuancery Division. The main com- 
plaint of the plaintiff was that the tribunal 
were at once judges and accusers, which, 
he said, was contrary to nalura] justice. 
The learned judge, in his admirable dis- 
quisition on the composition of domestic 
fora, shows that the so-called courts of this 
kind may in the exercise of their jurisdic- 
tion often have to take action which savours 
of prosecution. ‘Thus; 
“They have, for’ example, the interests of their 
association or body to protect: .. In many cases 
this tribunal is necessarily entrusted with the 
duty of appearing to act as prosecutors as wgll 
as that of judges, for there is no one else to 
prosecute, For example, in a case where a council 
is charged With the duty of considering. the con- 
duct of any member whose conduct is disgraceful, 
and of expelling him if found guilty of such an 
offence, it constantly occurs that the matter is 
brought to the sttention of the council by... 
the Press, The member is summoned to appear 
before the council. The council's duty 1s to cause 
him to appear and to explain his conduct. It may 
be said that in so acting the council are pro+ 
secutors. In one sense they are; but if the re- 
gulations show that the council is bound to. act 
as I have mentioned and to that extent to act 
as prosecutors, it seems to be clear that the 
coincil is not disqualified from taking the further 

steps which the rules require.” 
Speaking*-generally, therefore, and apart 
from the .medical exception, it may well bes 
Bo tN ©. gutta Tee * i l SEE 
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pear before the executive committee and was . 
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and it often is, the case that these domestic 
tribunals are not only’ judges but pro- 
secutors. This does’ not necessarily in- 
validate their proceedings or damage ‘their 
authority. The decision to the conrtary’ in 
Low v. Chatered Institute.of Patent Agents 
(J21 L. T Rep. 50; (1919) 2 Ch. 2.6) was 
given on unusual facts. 
defendant institute first tried . to. proceed 
againgt the plaintiff, who was a registered 
patent agent, for “disgraceful professional 
conduct” (we use the words in the in- 
stitute’s rules) by making a complaint, as 
one of their rules provided, to the Board: of 
Trade. In so doing they really took up the 
role of active prosecutors. When these pro- 
ceedings ultimately failed, the council pro- 
ceeded’ totry and convict the plaintiff of 
conduct “discreditable to a patent agent” 
under another of their rules. -This attempt 
‘was successfully challenged by the plaintiff. 
There: can, we think, be no doubt that the 
view taken by Mr. Justice Eve was cor- 
rect. Tne conduct of the defendant council- 
lors in preferring and’ supporting the 
charges before the Board of .Trade would 
be Jikely to raise in the minds of reason- 
able men a serious doubt as to their ability 
to conduct with fairness a judicial inquiry 
into the verysame charge. And there is 
much wis om and humanity in the. later 
observation of that highly respected judge as 
to the duty and rights of an association 
formed for the protection of the honour of 
a profession. He found it hard to conceive 
how an association with that raison d'etre 
should allow itself to be used “to conduct 
an attack and, if possible, to secure a con- 
Viction.”. This, however, is a matter of 
opinion. A controlling council may wel] 
differ, even frum “the most learned and 
humane judge, as to how it should dis- 
eharge its functions. It is enough to say 
to-day that this case,though it arose on special 
facts and was easily distinguishable from 
McLean's case, does show that a domestic 
court, though it does not always destroy its 
jurisdiction by acting as prosecutor, may be 
held, in a proper case, to have done so. 

In the latest case which was. fought out 


av the end of last term (Ross and others- 


v. Hlectrical Trades Union, sup.), the 
plaintiffs sought an injunction to restrain 
the defendant Union from acting on a deci- 
sion of their executives council to the effect 
that they should be expelled from it. One 
of the rules of the Union allowed it to expel 
from itself any member who, iù the opinion 
of the council, had by ‘his conddict brought 
discredit upon it, The plaintiffs were in- 


The council of the’ 


‘or answering. 
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vited. by the council to attend one of their 
meetings where a charge of such discredit, 
able conduct was to be considered. They 
attended, were heard, and were expalled— 
or a resolution recommending their expul- 
sion was -passed.. The challenge of the 
aggrieved members was based chiefly on 
the fact that, though they were invited to 
be .present on'acertain day in February, 
the meeting of the council at which their 
conduct was discussed had in fact com- 
menced on anearlierday. It was further 
alleged in argument that, on that previous 
day, the chairman had made observations 
in council which condemned the conduct of 
the plaintifis before they had been heard. 
More than that, it was alleged that, after 
they had been heard, other evidence on the 
case had been received by-the council as 
to~ which the plaintiffs had no opportunity 
of ‘cross-examination or comment. If this 
were -established, it would, we may assume, 
have vitiated a trial in a cours of law. The 
question. before the learned judge was 
whether such an occurrence vitiates the 
decision of a domestic forum. In giving 
judgment the learned judge quoted the 
rule of the Union which gives to members 
whose conduct is criticised a right of 
audience. It says that a member “charged 
with the offence mentioned shall be sum- 
moned to attend at the m3eting which is 
summoned to hear and determine his case.” . 
The vital question for determation was 
whether, on this rule, the plaintiffs could 
claim. not only a summons to a meeting but 
the right to be present thereat from begin- 
ning to- end. Without hesitation the 
learned judge decided this question in the 
negative. He did find, and it was not deni- 
ed, that, after the plaintiffs’ withdrawal 
from the hearing, evidence was tendered, 
but found that this evidence was rather in 
favour of the plaintifis than against them, 
and so dismissed their case. . . 
Some of-our readers may „feel uneasy 
on this last point. No doubt in the parti- 
cular case in question the learned judge's 
estimate of the late given evidence was 
entirely correct. But the fact remains that 


, Bome evidence was given which the aggriev- 


ed plaintiffs had no opportunity of hearing 
: lf natual justice—by which 
we understand “fair play"—is to be done, 
and take place, then surely a person who 
isa party to a dispute before a domestic 
forum is entitled to hear every fragment 
of evidence which is laid before it. The 
danger of admitting any right of the forum 
to instruct itself by testimony which a party 
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-gained a verdict below. This, 80 far as it 


under trial does not hear is obvious. On 
this or that occasion no injustice may 
efollow. But, as Lord Hewart observed in a 
judgment which will live long after our 
time, it is not enough that justice be done. 
It must be clearly seen to be done. 

If a domestic forum has power to ad- 
judicate on complaints brought before it 
there would seem to be an inherent right 
in the'same body to publish its decisions. 
No aggrieved doctor, so far as we are 
aware, has ever brought an action for libel 
for the publication of a decision of the 
Medical Council. Nor can we recall any 
case where the decisions of the Disciplin- 
ary Committee of the Law Society when 
published have been made the ground of 
such an action. Solicitors have indeed -the 
right to apply for a stay of publication of 
a condemnatory decree while it is under 
appeal (fe a Solicitor, 131 L. T. Rep.-136; 
(1924) 1 K. B. 699), but once an appeal has 
been heard and determined the publication 
in the Gazette follows automatically under 
section 7, sub-section (2), of the Solicitors 
Act of 1932, Consequently it is no doubt 
absolutely protected from any challenge on 
the ground of defamation. Itis a delicate 
question whether 
publications in newspapers other than the 
statutory cr the agreed channel or organ 
of publication can be defamatory. Ap- 
parently we must read the decision of the 
Court of Appeal in Chapman v. Ellesmere 
(146 L. T. Rep. 538; (1932) 2K. B. 431) to 
mean that it can be so. This interesting 
case on domestic- tribunals and their ways 
is still fresh in the memory of many of our 
readers. The Stewards of the Jockey Club 
found that a hourse had been doped and 
warned its trainer off Newmarket: Heath. 
They published their decision in the Racing 
Calendar, which, by the Rules of Racing, 
was the corfect place in which to publish 
it. The plaintiff trainer, by taking out his 
licence, had contracted to be bound by 
those- rules. Nevertheless he had the 
courage to sue the proprietors of the - Racing 
Calendar, amongst other defendants; and 


a repetition of such ` 
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touched the Racing Calendar, was easily 
upset on appeal. The domestic tribunal 
had done no more than’ what the rules whieh 
governed it entitled and even bound it to 
do. The Stewards had carefully abstained 
from saying or publishing that the plaintiff 


‘was concerned in the doping. They sep- 


tenced him in the way in which a m.ster 
dismisses a careless butler if the spoons 
are stolen. It was not because iwelve 
jurymen chose to read into the publication 


‘an insinuation which the Stewards had not 


made that the privilege which covered the 
publication was forfeited. We do not know 
what happened to this action when it went 
back for trial against the defendants who 
could not plead privilege; but can well 
believe that if a domestic tribunal publishes 
its findicgs tothe world ina gazette or caler- 
dar or whatever it may be whicha person 
subject to the tribunal has accepted, there is 
little reason for awarding damages because 
the findings after official publication have 
been repeated elsewhere. 

On the whole matter it may ba said that 
domestic tribunals in the country do their 
work both with fairness and with efficiency. 
They are better equipped with knowledge 
of their own spheres of jurisdiction than the 
general court can possibly be, and though 
there be sometimes questions of bias or 
predispssition against this or that ressortis- 
saint, these cases are rare. The tribunals are 
not: bound by the ordinary rules of evi- 
dence. Most of them have no power to 
administer an oath, and they are generally 
composed of people who have not judicial 
or forensic experience. The judges have 
watched them in aj spirit of benevolent 
vigilance, anxious to help and support, 
willing to believe the best motives, and 
only interfering where something has been 
done which is unfair to tnose who appear | 
before them. This is a proper and states- 
manlike attitude and well in accord with 
the rules, whether of legislation or of 
voluntary agreement, which have brought 
them into existence/—The Law Times. 


A Rt, 


FRAUD AND AGENCY~ 


It is well established that a principal is 
liable for-the fraud of his agent committed 
within the scope of the agency, and that 
in this respect there is no distinction to be 
drawn between the case where ths principal 
derives a benefit and the case where he 
does not: (Lloyd v. Grace Smith and Co., 
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107 L. T. Rep. 531; (1912) A.O. 716). Simi- 
larly the principal is liable where the agent 
makes a representation false in fact, false 
to the knowledge of the principal but not 
of the agent, and the principal either im- 
pliedly or expressly authorises the making 
of the representation. 
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The intermediate position is more difficult 
that is to say, the- case where the agent 
innocently makes the misrepresentation and 
without the principal knowing that he has 
done so, but where the principal does know 
the true position regarding which the re- 
presentation was made. Putting the matter 
in the form of a question, can the silent 
principal’s knowledge be added to the re- 
presenting agent's ignorance s) as to con- 
stitute fraud notwithstanding that the prin- 
cipal dots not know that the representation 
has been or-was gcing to be made ? 

In Cornfoot v. Fowke (6 M. & W. 358), the 
plaintiff in the action employed an agent to 
let a house. The defendant, in treaty for 
the house, asked the agent if there was any 
objection to the house, and he replied thut 
there was not. On this the defendant 
signed an agreement, but later refused to 


fulfil the contract when he-discovered that: 


the adjoining house wasa brothel. The 
plaintiff knew of the existence of the brothel, 
but the agent did not and the plaintiff-knew 
nothing of the representation. The trial 
Judge, Lord Abinger, C. B., treated the 
question as one cf fact, and left it to the 
jury to say whether there was in fact an 
objection to the house and whether the 
agent understood the question he had been 
asked to refer to such a matter outside the 
house itself. The defence to the action had 
been a plea of frand The jury found for 
the defendant. A new trial was ordered, 
Baron Alderson saying : 

“The agent makes a representation at the time of 


the negotiation which is contrary to the fact. If 
that were a fraudulent representation and in conse- 


quence of that representation the bargain was made, . 


the defendant will not be liable by reason of the 
fraud, and this is the point raised by the pleadings. 
But here the representation, though false, was be- 
lieved by the agent to be true. He, therefore, has 
been guilty of no fraud... The true facts were 
known to the principal; though not communicatel 
by him tothe agent; and it is said this knowledge 
is Sufficient to establish fraud. If indeed the princi- 
pal had instructed his agent to’ make the false state- 
ment, this would be so...... . I think it impoasible to 
sustain a charge of fraud, when neither principal nor 
agent has committed any: the principal bzcause, 
though he knew the fact, he was nut cognizant of the 
misrepresentation being made, nor ever directed the 
agent to make it;. andthe agent because, though he 
made a misrepresentation, yet he did not know it to 
be one at the time he made it....... i 


Baron Parke puts the matterin a similar 
way, and concludes by saying that itis an 
untenable proposition that if both princi- 
pal and agent are individually innocent of 
fraud yet the act of either or both can bea 
fraud. 

The passage from the judgment of Baron 
Alderson has been set out-in extenso, be- 
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cause this case has been commented upon, 
and said to have turned on a ques ion of 
pleading. It is perfectly true that ‘ne plea 
or defence was fraud, and that the sole 
question was whether in fact or in law such 
a plea could be sustained. The facts of the 
cage present no difficulty, and, like so many 
of the earlier cases, it affords in the judg- 
ments clear exp sitions of the law. The 
ratio decidendi of each of the majority 
judgments (the trial Judge was the only 
dissentient) is authority for a negative 
answer being given to the question with 
which this article was introduced. 

Two years later, in Fuller v. Wilson (3 
Q. B. 58), a decision was given somewhat at 
variance with Cornfoot v. Fowke (ubi sup ). 
inasmuch as it was said that “the principal 
and his agent are for this purpcse complet- 
ly identified.” The decision was reversed 
on other grounds “without entering into the 
question discussed in Cornfoot v. Fowk:” 
(per Chief Justice Tindal, at p. 73). In 
Wheelton v. Hardisty (8 Ei. & Bl 232), Lord 
Campbell referred to Cornfoot v. Fowke in 
somewhat slighting terms, and added that 
“the voice of Westminster Hall was. I be- 
lieve, rather in favour of the dissentient 
Chief Baron." Barwick v. English Joint 
Stock Bank (16 L. T. Rep. 461; L. Rep. 2 
Ex, 259, at p. 262) contains the suggestion 
already referred to that the case was decided 
on a point of pleading. Forty years after 
Cornfoot v. Fowke, in Ludguter v Love (44 
L. T. Rep. 694) these two adverse comments 
were mentioned without a disapproval, al- 
though in that case the jury found that the 
principal intended the agent to make the 
misrepresentation. The reference to the 
comments was to thatextent obiter,as were 
the comments themselves. 

In 1833, in Joliffe v. Bak r (48 L T. 
Rep. 966; 11 Q B. Viv. 25°), the substantial 
question was whether there was such a 
thing as “legal” fraud in absence of moral 
fraud. Mr. Justica Watkin Williams, at 
pp. 269270 of 11 Q. B. Div., refers to 
Cornfoot v. Fowke with approval on this 
point, and disapproves Fuller v. Wilson 
(ubi sup ). It will at once be appreciated 
that to depart from the Cornfoot v. Fowke 
doctrine is torun perilously near recognis- 
ing “legal” fraud. For this reason the 
decision of the House of Lords in Derry ve 
Peek (13889, 61 L. T. Rep. 255; 14 App. Gas. 
337) must be regarded as confirmatory of 
Cornfoot v. Fowke, although it is singular 
to note that that case was not mentioned 
in the House of Lords. 

The most damaging attack on Cornfoot v. 
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Fowke is in Pearson v. Dublin Corporation 
(97 L.T. Rep. 645; (1907) A. ©. 351) This 
case, again, was in thə House of Lords, 
where Lord Halsbury said at p. 357 : 

'“Ifit was supposed to decide that the principal 
and agent could be so divided in responsibility that, 
like the schoolboy`s game of ‘I did not take it, I have 
not got it, the-`united principal and agent might 
commit fraud with impunity, it would be quite new 
to our jurisprudence ...... It is enough to say-that 
the case is not law if it is supposed to affirm the pro- 
position to which I have referred .. ....if matters 
not in respect of principal and agent (who represent 
but one person) which of them possesses the guilty 
' knowledge or which of them makes the incriminating 
statement.” ` 

It might be useful to notice what the 
text-writers say upon the matter. Kerr on 
Fraud and Mistake, 6th edit., p. 98, says 
the question can hardly be regarded as 
settled. He thinks; however, an action 
would lie, but points: out that the effect of 


Derry v. Peek must be carefully considered. - 


Bowstead cn Agency, 8th edit, thinks 
Cornfoot v. Fowke has been strengthened 
by Derry v. Peek, and that it would be 
more logical to bring liability home to the 
principal in an action on, au implied war- 
ranty that the representation was true. 
Pollock on Torts, 13th edit., p. 312, states 
thé difficulty and suggests either that the 
principal may be regarded as holding out 
the agent as having full authority and in- 
f rmation and presumably by inference 
supports Bowstead in. suggesting liability 


Ed 
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on breach of warranty, or (he` suggests) 
“less artificially," that the circumstances 
would amount to “gross negligence” eand 
be equivalent tofraud. In the absence of 
negligence he thinks likewise an action 
would lie, either for deceit or for an ana- 
logous but special action on the case. . He 
observes the difficulty presented by Derry 
v. Peek, but refers in answer to Pearson v. 
Dublin Corporation (ubi sup,). : 

In conclusion, one would observe this, 
that it is unfortunate that Cornfoot v. Fowke 
was not mentioned in Derry v. Peek as it 
was in Joliffe v. Baker lubi sup.), and that . 
the significance of Derry v. Peek was not 
considered in Pearson v. Dublin Corpora- 
tton. By these omissions valuable cross 
references have been lost, and there remains 
some degree of inconsistency. Whatever 
should be the law, practitioners should be 
disposed to assume that the observations of 
Lord Halsbury quoted above would be 
likely to be followed. Cornfoot v. Fowke 
scarcely afforded substantial justice, and 
it is submitted that itis at least as artificial 
rigidly to separate the principal's knowledge 
from the’ agent's mind as it is to say 
thas they represent one person. No indi- 
vidual has become guilty of moral fraud, 
but the union of the two individuals pro- 
vides objective moral fraud, or, at all events 
the collective state of mind is distinguish- 
able from “legal fraud.”"—The Law Times. 





Extracts from Contemporaries. 


A Permanent Wave 

Scientitic evidence plays a more and more 
aimporiant part in criminal trials, and ex- 
perts appear in great variety. “here was 
promise of evidence of an unusual kind 
at the County of London Sessions when 
two men were indicted for obtaining money 
by false pretences and for conspiracy. 
The evidence proved unnecessary, however, 
because counsel for tke prcsecution ad- 
mitted that there had been a mistake of 
identity in respect of one of the two accused 
and he was accordingly discharged. 
~ His counsel had said that it had been 
alleged that his ctient’s hair had been 
altered, but experts wou:d give evidence 
that his hair had never. been dyed, and 
that he had a natural wave which could not 
be straightened. There would also be evi- 
dence of an alibi. 
- That expert witnesses can give reliable 
evidence about hair has been often de- 


monstrated. Whereas a generation ago the 
fact that hair was human, or that of an 
animal, and of a certain colour, was about 
as much as could be proved, to-day a 
scientific witness is prepared to go jato 
much more detail and to get much nearer 
to the identification of the owner of human 
hair. Doubtless he could easily tell whether 
or not hair had been dyed, and as to the 
wave, time would always prove if it were 
natural or artificial, although if we are 
to believe the claims of certain fashion» 
able hairdressers it would be a very long 
time indeed. Where the expert would score 
we doubt not, would be in answering the 
question at once and giving convincing 
reasons for his conclusion, as experts sọ 
often do. 


Defendant's Fallure to Give Evidence. 
At the. same trial, the other defendan: 
called witnesses to prove an alibi, bu 
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did not himself go into- the witness-box. 
He was found guilty and sentenced. The 
learned deputy chairman, in summing up 
referred to the fact that the accused had 
not’ given evidence. If, he said, it was 
open to a man charged with an offence 
to give evidence, and he dia not do sọ 
the law allowed the judge to comment on 
it. eThe jury could draw an inference if 
they thought proper. 

-Fhe Oriminal Evidence Act, 1892, ex- 
pressly prohibits comment by the prosecu- 
tion upon the failure of the defendant 
or his wife to give evidence for the de- 
fence. But this prohibition is limited to 
the presecution, and it is clearly open to 
the judge to comment upon the matter 
(see R. v. Rhodes, [1899] 1 Q. B. 77; 62 J. P. 
474, and other cases), | 

Probably the Act of 1895 seemed so 
dangerous an innovation to old fashioned 
practitioners that it was considered neces» 
sary to protect the defendant im every 
possible way lest he suffer some disadvant- 
age from this new privilege. Actually 
there would seem to be no particular 
mischief in a reasonable comment by 
counsel on the failure of the defendant 
to submit himself as a wiiness. lt is tor- 
tunate that the judge undoubtedly has this 
right, for where the defendant does not 
himself answer accusations or explain points 
in the evidence against him with which 
he alone can deal, it is only right that 
the attention of the jury should be directed 
to the matter. The man with & good de- 
fence does his cause most servicé by 
telling his own story and submitting himself 
to cross-examination.—dJ ustice of tne Peace. 


Must a Journalist Tell? 
The ‘prosecution of a journalist at Stock- 
port police court for an offence against 
the Odficial Secrets Acts has raised a 
qitstion of much importance to journal- 
ists. ; 
The brief facts appear to be as follows: 
The chief constable issued «a circular to 
police forces, which, though not marked 
confidential was so regarded; the defendant 
wrote an article in the newspaper which, 
it was contended showed ihat he 
must have had accessto ths‘ circular, 
The chief constable took the view that 
one of his subordinates might have com- 
municated the contents of the document 
in contravention of the Olticial Secrets 
Acis, the defendant was asked to give the 
police the source of his information, but he 
declined to divulge it, and his refusal 
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led to his being prosecuted under section 6 
of the Act of 1922. 

For the defence it was submitted that 
the deferidant was not obliged to furnish 
the information demanded, and that he 
was following a long-standing tradition of 
journalists. He was, however, fined. (It 
will be remembered that misdemeanours 
under the Official Secrets Acts may be 
prosecuted summarily by consent of the 
Attorney-General.) 

While there is no general obligation to 

answer enquiries from the police, there are 
drastic provisions in the Official Secrets 
Acts, 1920, by which, in case of a suspect- 
ed offence against the Act the police (and 
certain other authorities) may require the 
attendance of persons who can give in- 
formation , and refusal to answer is a mis- 
demeanour. ‘his may be distasteful, but 
it was evidently considered necessary in 
the public interest. As to the suggestion 
that.a journalist enjoys some privilege in 
the matter, we can only say that we know 
of no legal authority for the proposition. 
The law recognises communicaticns be- 
tween solicitor and client, and, between 
husband and wife, as privileged. There 
is no such privilege between doctor and 
patient, or even between confessor and 
penient, though in practice matters are not 
always pressed to the full extent. The 
journalist and his informant do not seem 
to us to enjoy a privileged position. 
It is the press rather than the defending 
counsel that has treated the matter as a 
possible question of privilege. Counsel's 
points were rather different, and he sought 
to show that the section under which the 
prosecution took place did not apply toa 
police officer engaged in an enquiry re- 
lating to such a circular as was referred 
to, and that the circular itself was not 
to be regarded as of a confidential nature, 
These points, of course, are quite proper 
matters for argument, and will, no doubt, 
be dealt with if a case be stated.— 
Justice of the Peace. 


The Persistence of the Legal Wig. 
In dealing with the subject of Queer 
Trades in London, a Correspondent, in a 


recent issue of The Times, mentioned 
the interesting fact that among those 
engaged in curious callings are three 


wig makers who spend their days in 
making wigs for members of the legal 
profession, among whom the survival of 
this distinctive head covering once 
universally worn by gentlemen, testifies 


* 


to that innate . conservatism propularly 
attributed to lawyers. It is curious to note, 
however, that the wig, which is an 


essential Part of the barrister's equipment 
when engaged in open court,’ is not re- 
quired when he appears before a judge 
in chambers. Till comparatively recent 
. years the wig was periodically rejuvenated 
by being powdered, but this practice would 
appear to have died out, one of the last to 
adhere to it being the late Lord Darling. 
No. doubt though being so closely 
associated. 
of the Bar, the wig makers of the past 
contrived to pick up scraps of legal 
phraseology which they could use with 
amusing effect. One of the last of this 
older school was Danby, a shrewd prac- 
titioner in the tonsorial art, whose head- 
quarters were in the Temple, and of 
whom it is related that, being asked by a 
barrister, who had called at his snop, 
ifthe little boy wao was there running 
about -was his son, cautiously answered: 
“To the best of my information and 
belief he is.” “And what are you going 
to make of him, Danby?” he was then 
asked. “Well, was the duly pondered 
reply, “if he turas out in the efflux of 
time io be a smart, ciear youth, I shall 
train him up for my own profession, 
but if, as seems not unlikely, 
tobe the reverse of this, [ shall sénd him 
to the Bar !"' History, unfortunately, does 
not relate which profession Danby junior 
in fact followed.—he Solicitors’ Jour- 
nal. 


What is a an Address? 

‘A. man who sold a bottle- of poisonous 
disinfectant and put on the label as his 
address, “06, Station Road,” was fined last 
week at Penge for selling a poison without 
his name and the address of the premises 
on the bottle. 

There is no need to impute any. fraud 
to the defendant, but the decision of the 
justices that this was not really an address 
seems to us quite sound. Station - Road 
might be anywhere; it was stated that there 
are twenty-nine Station Roads in the 
London directory. There must be scores of 
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others outside London. And ifthe bottle 
in question eventually formed the subject 
of enquiry in the provinces, it would, be 
impossible to know where to begin. 

When an Act of Parliament or a re- 
gulation requires that a name and address 
shall be furnished, evidently the idea is 
to enable a person to be traced and 
identified. Therefore, he should generally 
give both first name and surname, and 
always an address full enough to “ind him 
without difficulty. An address consisting 
of the name of a road without anything 
to indicate the pines: or, in the case of 
a large city like London, the posta] dis: 
trict or borough may be practically useless.— 
Justice of the Peace, 


A New Way With Traffic Offenders. 

In Oologne, it is reported the pclice are 
taking drasLic steps agalo st road offenders, 
not only issuing warnings and summonses, 
but also confiscating vehicles, temporarily 
So far as confiscations are 
eoncerned, cyclists séem to be the victims 
mre than motorists, -> 

We-do not really like this method of 
dealing with the traffic problem, since 
evidently - the Police not ouly detect of- 
fences, which is their proper function, but 
also, to some extent, inflict punishment, 
which is not their proper function. True, 
we have sometimes suggested that police — 


‘ should have the power to collect fines on 


the spot for minor offences, but this has 
always been: subject to the important con- 
dition that no offender need pay such a 
fine if he prefers to be tried by a court 
for any reason whatever.- If confiscation 
of a vehicle, even though it be temporary, 
is to be the punishment for an offence, it 
should not be imposed summarily without 
giving the alleged offender an opportunjty 
of disputing or excusing his offence. 
Confiscation for serious offences is often 
suggested as an appropriate punishment. 
The objection to itis that it would work 
less hardly upon the rich than upon the 
poor. At all events, it shouid never be 
imposed-save by a court after proper trial:— 
J ustice of the Police. 
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PUNISHMENT OR TREATMENT. 


Although the social sciences have deve- 
loped somewhat slowly compared to the nat- 
ural sciences, due no doubt to the com- 
plexity and instability of the data at their 
disposal, yet some epoch-making changes 
in that sphere are sweeping over the whole 
world to-day, in an effort to enlighten the 
public that criminality does not necessarily 
Spring from any inherent malignity on the 
part of the criminal, but rather from the 
coercion of adverse environmental. pres- 
sure and the inability to adjust himself to 
the order. of society in which he finds him- 
self, The inherited orthodox view of.human 
behaviour. which included the ancient ver- 
sion that all crime is due to‘innate de- 
pravity and the instigation of the devil are, 
therefore, no longer tenable.in the light of 
modern research ‘and knowledge. The de- 
‘ velopment of experimental science has 
brought about -thé newer attitude: towards 
criminals and. fhe: prevention of crime, in 
Stressing the importance ‘of the individual, 


who has. turned anti-social and perpetrated: . 
the’ crime, rather than treating the crime. 


as acrime per se and having the punish- 


ment fixed in advance to suit the crime, > 


‘which used to give rise to the somewhat 
ludicrous situation that even animals were 
tried and convicted ‘by the courts with 
solemn dignity. I am reminded of a case 
` where a hog was found guilty of a crime 
by the Courts of France but was pardoned 
by the king because of its youth, the king 
thus showing modern tendencies in the in- 
dividualisation of treatment. 

Ethnological reséarch has shown that 
from the very beginning of recorded history 
and among the most primitive groups there 
were acts which were regarded as danger- 
ous tothe group asa group, such as viola- 
tions of taboos, customs or accepted beliefs, 
and were punished by the group. The 
punishment meted out was not so mucha 
matter of revenge as of expiation, and the 
more complex the order of society becomes, 
the more rules are being formulated, the 
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` breaking of which constitute further crime 


and criminals. These are not all crimes 


. malum per se, ‘tis true, but nevertheless they 


are regarded as crimes. In early civilisa- 
tion the wronged individual very often took 
the law into hisown hands and punished 
the offender himself, particularly where there 
was nospecial class to administer punish- 
ment. In those days the victim was ‘alls 
important, and only the consequences mat- 
tered, not the mens rea of the culprit. Then, 
owing to the efforts of many philosophers 
and reformers of the 18th century, men 
like Beccaria ‘in Italy and Bentham in 
England, who strove to mitigate the seve- 
rity of the punishments inflicted, the crime 
was ‘made central in penal philosophy. 
Uniformity of punishment was established 
by-the doctrines of the classical school of 
legal philosophy and popular thinking 


because of the-contention that the devil 


prompted all crime and so everyone who 
committed a crime was equally guilty and 
merited the same punishment. But after 
considerable effort to. prove the existence 


-of moral insanity, to correlate crime with 


economic depressions and other external 
Phenomena, a decided break was made 
with this classical theory. Lombroso, the 
famous Italian criminologist, and his fol- 
lowers, composing the positive school of 
thouglit, insisted that it was necassary to 
study criminals in order to deal effectively 
with crime. They thus laid the basis for 


the individualisation of treatment, which 


is the accepted view of all modern crimi- 
nologists, who maintain that neither the 
victim nor the crime is the all-important 
factor, but the criminal, and that he should 
be studied—his personality, his background, 
and’ the reasons for his maladjustment— 
and treated, in order to obtain a decrease 
in crime and recidivism and to achieve the 
return of these victimsof circumstance to 


‘society as useful members thereof. 


More energy should be expended on a 
study of the root problems and conditions 


id 


that make for crime, such as poverty, 
lack of recreacion, poor education, broken 
e homes, and numerous other similar factors, 
and attempts made to ameliorate the con- 
ditions of these people, instead of paying 
so much attention to crime itself, a mere 
legal concept, a matter of statutory: defini- 
tion. Group opposition against those who 
coùmit crimes and the lack of under- 
standing of the circumstances which pro- 
mpted the commission of such crimes, only 
drives those criminals from. society, makes 
outlaws of them, forces them into associa- 
tion with.each other, and thus makes a 


conflict group of them; and furthermore, 


because of this ostracism, the. criminal’s 
character and personality are frequently 
disorganised and he loses balance, becomes 
psychopathic, and seeks revenge. This 
makes crime an organised- business; and: 
prevents the reformation of the criminal, 
but, despite that.fact, the newer tendency 
will first have to be intellectually crystal- 
lised before it can be successfully; incor- 
porated into social, practice. 

Orime, willalways, exist, even when many of 
the evils of:the present-day economic situa- 
tion are,remedied, because as lorg as: human 
nature, remains what it, is, we shall have 
crimes,of passion, sexual crimes, religious 
and political. crimes, but it is our duty; to 
try. and diminish the number of crimes 
and.to, help our unfortunate-fellow-men, who 
Commit them. The. most: important thing 
to. know about crime is the mechanism by. 
which itis produced, and such knowledge 
can best be secured by individual. cage 
study of the criminal. Real efficiency in 
dealing with crime requires not only. the 
stopping of specific violations of law, but 
the accomplishment of this without weaken- 
ing the State in its relation to the indi- 
vidual and without weakening the powers 
of the individual, and this can only be 
echieved by means of treatment, not by 
means vi punishment, as was hitherto 
erroneously: believed to be the case. 
` “Orime. cannot be dealt with separate 
‘and apart from punishment, and in the 
‘modern and advanced penal theory and 
‘practice, the criminal and not the crime 
‘is fast becoming the central factor. Fixed 
penalties for particular crimes were. based 
‘on the assumption that men react in the 
Same. way to the same influences regard- 
‘less of their individual or social past, and 
‘that therefore it is possible to provoke 
identical behaviour in various individuals 
by identical means. That we now know to be 
fallacious.. Hach individual must be treated 
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as such, both before and after conviction, 
because apart from the circumstances that 
caused him to turn anti-social and to 
perpetrate the crime, the trial, convictitn, 
punishment and prison atmosphere have a 
different psychological effect on eacn in- 
dividal, and so in order to rehabilitate the 
criminal, individualisation and classification 
are absolutely essential. There is a strong 
possibility that criminal justice can be nade 
scientifically efficient if it is adjusted to 
the individual offender, for the injustice of 
the rigorous application of the principle of 
uniformity in punishment. 1s. now quite ap- 
patent and needs: no further amplification: 
No.two criminals.are alike. Every. hundred 
criminals sentenced by the Court will be 
a hundred different men, and if 13. Just 
as fatuous to generalise about.them as-it 
is to generalise about any: chance assort- 
ment of men. ; l , 

Law-making..and.law-breaking are. dis- 
tinctively human and, therefore, it: is. essens 
tial to have a. fundamental science of. 
human nature in order to: control all the 
policies. relating to the machinery.of crime, 
crime detection and punishment, effectively. 
Moderm research has established the view 
that the criminal should be understood and 
helped; or else segregated. rather than made 
to suffer as a result of the - hostile. attitude 
of an. ignorant public and:the uniformity 
of punishment: in: respect of a particular 
crime as laid dowm by. Statute, irrespective 
of the individual implicated. l 

At present, the penal philosophy- appears 
to be irrational in character. Even: in this 
era, people. still crave for revenge—the 
criminal must be made to. suffer---and yet 
hope and expect him to reform, forgetting 
in their vindictiveness. the incongruity of 
such a state of affairs and that revenge 
only nurtures revenge. How can. the spirit 
of reform be expected to. thrive. in an 
atmosphere of. steel cages, ignorant and. 
officious guards and. high walls? It is. a 
psychological impossibility. Owing: to the 
development: in.the fields. of sociology, 
psychopathology and with- the. aid.. ofthe 
psychology ond: psychiatry presently at. our 
command, a much, better understanding of 
both the customary and. the variant be- 
haviour pattern is now possible, and: sọ 
it is incumbent upon.us to,.make the penal 
practice redemptive and not punitive, 
knowing, a8 we do, from experience, how 
futile, the latter has been. l 
. The accepted penal practice has often 
been. justifed on the ground: that punish- 
ment: acts as. a deterrent, but: this-has beon 
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proved to be fallacious. Every potential 
eriminal, about to commit a premeditated 
erime, imagines that he will commit the 
pafect crime and escape detection, and 

us get away with impunity. The pos- 
sibility of his being apprehended and 
brought to justice appears to him to be 
too remote (a fairly plausible belief judging 
by the large number of criminals ‘that 
escape detéction}, and thus the fear cf 
future punishment, if and when apprehend- 
ed, dos not act as a deterrent in his 
case. On the other hand, the man who 
commits a crime of passion has.not even 
the time to consider the consequences. 

Then there isthe young offender brought 
up in an atmosphere of crime, who hero- 
worships the hardened, professional criminal 


and tries to emulate him, irrespective of. 


the: punishment in store for him. A very 
potent and tangible example of the failure 
of ‘punishment as a deterrent to crime is 
the fact that in countries where capital 
punishment has been abolished, there has 
mot been an increase in crimes meriting 
sach punishment, nor have many of these 
abolitionist states re-enacted that practice, 
and also the fact that-sv large an amount 
of recidivism is in existence everywhere. 
And if capital punishment has failed to 
aet asa deterrent; what punishment will ? 
Punitive measures have failed to correct 
the offender in spite: of the fact that they 
may have taught him that “the way of the 
transgréssor is hard.” If the aim is to 
prevent crime and lessen recidivism, the 
.newer penal philosophy must be adopted, 
whieh advocates treatment by means -of an 
educative process and. sympathetic under- 
standing of the ‘criminal to be rehabilitated. 
-Modern science recognises that treatment 
cannot be indiscriminate and machine-like, 
but must be adapted to the causes, and 
tg the man as affected by those causes. 
So are we going to treat scientifically our 
unfortunate fellow men suffering from this 
form of social disease or are we going to 
continne with the antiquated and barbaric 
method of repressive punishment which 
only engenders further crime, is a tremen- 
dous drain cn the State’s resources, and 
completes the vicious circle of crime generat- 
ing crime ? The choice lies with us. 

Since the implanting of fear has proved 
such a dismal failure, we should change 
our tactics and resort to attempts at altering 
the habits of the criminal, giving him a 
new outlook on life and giving him back 
a little faith in humanity, and thus also 
enehling bim to regain faith in himself, 
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which will not be ‘achieved merely by 
means of pious aspirations, but by means 
of a'-system .of individualised treatment 
like that provided by the Courte of Equity 
established in some of the overseas coun- 
tries, and of classification, and by changing 
the spirit and programmes of reformatories 
and prisons, as has been accomplished 


with a great measure of succe:s in the 


Soviet Union. All Courts, however, take 
cognisance of it to a certain extent, like, 
for instance, in the case of insane persons 
or children under the age of seven years, 
who are deemed to be non sui juris in 
the eyes of the law. But this principle 
must be extended. Isolated instances are 
not enough. In tnis connection I would 
like to mention that our local newspapers 
have iof late reporied several cases where 
the learned Judges have made use of this 
Principle of individualisation when passing 
senténce upon certain offenders found 
guilty of various crimes, a fact which can 
only be heartily commended. I note, too, 
that the Union Department of Prisons is 
extending the prison reform measures 
instituted some time ago by proposing the 
social rehabilitation of prisoners by educa» 
tive means instead of sending them to 
prisons. 

In addition, every Court should have 
auxiliary psychologic and psychiatric clinics 
and social service deparfments as has 
been introduced in so many of the coun- 
tries in Europe and America. Under the 
New Mexican Code, the Supreme Council 
of Social Protection and Prevention, a body 
of psychologists, sociologists and criminolo- 
gists, disposes of the offender. The con» 
dition of the criminal determines his period 
of incarceration, a worthy example for all 
countries to follow if we wish to bring 
about the desired reformation in the 
offender's character, and to segregate the 
casual offender or the mentally or paysically 
handicapped from the wilful violator of 
laws. 


‘here is also the need for a central 


o 


clinic to waich all those convicted of crimes ` 


could be sent for purposes of analysis, 
observation and classification. Then when 
committed to the requisite institutions, they 
should be provided with sanitary and 
decéut livitig quartets; the means for normal 
activity; proper vocational training according 
to their particular bent or talent and such 
as they may be able to utilize after they 
leave the institution; the means for recrea- 
tion; lectures; music and free access to 
libraries, In short, everything that ig 
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conducive to bringing about the rehabilita- 
tion of the offender. Even incorrigiblés, 
who would of necessity have to be segre- 
gated, should be treated as-human beings 
and given the opportunity to readjust 
themselves. There should be a system 
of progressive release and a little more 
than the warder'’s blessing to accompany 
a prisoner when he leaves the particular 
institution in which he has been confined. 
In addition, the standard of personnel 
of officials requires to be raised, for the 
perscnal relations between officers and 
inmates is of the utmost importance in 
‘changing the offender's attitude. 

By transferring attention from punishing 
crime to treating criminals a most im- 
portant step in progressive and advanced 
penology is taken. Functional psychology 
and psychiatry have contributed a good 
deal to the development of the new penal 
philosophy, and by means of these we 
have found that the reformation of habit 
depends upon active participation and co- 
operation of the individual. Repression or 
fear, the traditional methods of reform, 
have utterly failed in their purpose. The 
problems of substantive law and criminal 
procedure must be dealt with by the 
courts, but the judicial administration 
should be terminated once guilt is establish- 
ed.’ The sentence or disposition of the 
‘convicted criminal should be placed in the 
hands of those more expert in matters of 
character and behaviour analysis. 

-If we compare this with the field of 
medicine, we will find that the same 
principles apply. In the olden days it was 
maintained that disease was sent by the 
inscrutable will of God, and the customary 
remedies available were calomel and bicod- 
letting to a greater or lesser degree. This 
was the indiscriminate mode of treatment 
for all common varieties of ailments, 
whereas individualisation of disease in 


-| JOURNAL 


17110 ` 


cause and treatment is the dominant truth 
of Modern medical science. By indi- 
vidualisation I do not mean an entirely 
different policy for each individual, for 
certain general elements may run through 
the policies for many individuals, but 
there may also be variation when the 
occasion warrants it. 

Whether viewed from the ethical or fhe 
practical and .economic standpoints, the 
result is the same—our present penal 
policy has failed materially to leésen re- 
cidivism and crime. Irrespective of what 
the crime is, the public is always the 
victim and is always called upon to defray 
the expense involved in detecting crime, 
apprehending criminals and maintaining 
them in penal institutions, apart from the 
expenditure due to the maintenance of 
their dependents while they are so detained, 
and apart from individual loss suffered 
through particular crimes. Thus the policy 
adopted in dealing with criminals is very 
important to the public because the public 
must pay the bill for whatever policy is 
enforced and financial loss is invariably 
the result where we blindly continue with 
a system which has proved its inefficiency 
in reducing recidivism. 

What reformers elsewhere have been 
preaching and clamouring for with un- 
flagging zeal but without practical effect 
has been successfully put to the test in 
the Soviet Union, and [ feel that we too 
have now reached the stage where we 
may safely leave the punitive methods of 
old in the limbo of the past and resort 
to the redemptive and educative methods 
advocated by criminologists which will 
be more in keeping with this enlightened 
era and the results will, I am confident, 
justify the adoption in toto of the new 
penal philosophy.—The South African Law 
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IMPERIAL ACTS, 1937. 


- ACT No. XXII! of 1937 
THE PETROLEUM paei EXTENSION) ACT, 


Received the assent of the Governor-General on 
the Tth October, 1937, and published in the Gazette 
of India, Part, 4, dated the 9th October, 1937. 


- An Act to extend the Petroleum Act, 1934, 
to Berar. 

Whereas in Berar the importation, pos- 
Session and transport of petroleum and 
other substances are regulated by the 


Indian Petrolenm Act, 1899, as applied to 
Berar by order made under the Indian 
(Foreign Jurisdiction) Order in Council, 
1802; 

And whereas the Indian Petroleum Act, 
1899, was repealed in British India by, 
and was replaced by, the Petrolum Act, 
1934, by which Act the import, transport, 
storage, production refining and blending of 
petroleum and other inflammable substan- 
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“ces are now regulated in the whole cf 
British India except Berar: 

And whereas it is expedient that the 
Indian Petroleum Act, 1899, in its applica- 
tion to Berar should be repealed and that 
the Petroleum Act, 1934, should be extended 
to Berar ; 

It is hereby enacted as follows :— 

1. Short title. 

' This Act may be called.the Petroleum 
(Berar Extension) Act, 1937. 

2. Repeal in Berar of Act VITI of 1899 
and extension of Act XXX of 1934. - 

The Indian Petrcleum Act, 1899, as in 
force in Berar, is hereby repealed, and the 
Petroleum Act, 1934, is hereby extended to 
and declared to be in force in Berar. 

3. Operation of rules 
- Rules made and notifications issued 
under the Petroleum Act, 1934, and in force 
in British India at. the commencement of 
this Act are hereby extended to and declar- 
ed to be in force in Berar. 





ACT No. XXIV of 1937 
THE RULES AND REGULATIONS CONTINUANCE 
| ACT, 1937. 


3 
Received the assent of the Governor-General on 


the 7th October, 1937, and published in the Gazette 
of India, Part 4, dated the 9th October, 1937, 


_ An Actto provide for the continuance 
in force of certain rules and regulations. 

Whereas it is expedient to provide for 
the continuance in force of certain rules 
made under the Indian Electricity Act, 
1910, and certain regulations made under 
the Indian Boilers Act, 1923; Tt is hereby 
enacted as follows:— -> 

1. Short title. 

This Act may be called the Rules and 
Regulations Continuance Act, 1937. 

2. Continuance in force of rules and 
regulations made under Act IX of 1910 
and Act V of 1923. 

Rules made before the 3lst day of 
March, 1937, under section 37 of the Indian 
Electricity Act, 1910, and regulations made 
before the 28th day of March, 1937, under 
section 28 of the Indian Boilers Act, 1923, 
by the Governor-General in Council shall, 
on-and from the said dates respectively, 
be deemed to have been made under the 
said sections of the said Acts by the 
authority substituted for the Governor- 
General in Council by the Indian Electri- 
city (Amendment) Act, 1937, and the Indian 
Boilers (Amendment) Act, 1937, respectively, 
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and shall continue to .be in force until 
superseded by rules or regulations made 
under the said sections of the said Acts by 
the Central Electricity Board or the Central ° 


Boilers Board, as the case may be. 





ACT No. XXV of 1937 
THE FEDERAL COURT ACT, 1937. 


Received the assent of the Governor-General on 
the 7th October, 1937, and published in the Gazette 
of India, Part 4, dated the 9th October, 1937. 

An Act to empower the Federal Court to 
make rules for regulating the service of 
processes issued by the Court. 


Whereas it is expedient to confer upon 
the Federal Court a supplemental power 
which is necessary for the purpose of en- 
abling the Oourt more effectively to exer 
cise the jurisdiction conferred upon it by* 
or under the Government of India Act: 
1935: It is hereby enacted as follows:— 

1. Short title. 

This Act may be called the Federal 
Court Act, 1937. 

2. Power of Federal Court to make 
rules. Bo. 

The Federal Court may make rules for 
regulating the service of processes issued 
by the Court, including rules requiring a 
High Court from which an appeal has been 
preferred to the Federal Court to serve any 
process issued by the Federal Court in 
connection with that appeal. 





ACT No. XXVI of 1937. 


THE MUSLIM PERSONAL LAW (SHARIAT) APPLI- 
CATION ACT, 1937. 


Received the assent of the Governor-General on 
the Tth October, 1937, and published in the Gazette 
of India, Part 4, dated the 3th October, 1937. 


An Actto make provision for the appli- 
cation of the Muslim Personal Law (Shariat) 
to Muslims in British India. 


Whereas it is expedient to make pros 
vision for the application cf the .Muslim 
Personal Law ({Shariat) to Muslims in 
British India; Itis hereby enacted as fol- 
lows :— ‘ 

1. Short title and extent. : 

(1) This Act may be called the Muslim 
ia Law (Shariat) Application Act, 
1937. 

42) It extends to the whole of British 
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14 
India excluding the North-West Frontier 
Province. ; 
Application, 
Muslims. ` 
Notwithstanding any custom or usage 
to the contrary, in all questions (save ques- 
tions relating to agricultural land) regard- 
ing intestate succession, special property 
of females, including personal property in- 
herited or obtained under contract or gift 
or any other provision of Personal Law, 
marriage, dissolution of marriage includ- 
ing talaq, ila, zthar, lian, khula and 
mubaraat, maintenance, dower, guardian- 
ship, gifts, trusts and trust properties, 
and wakfs (other than charities and chari- 
table institutions and charitable and re- 
ligioug endowments) the rule of decision 
in cases where the parties are Muslims 
shall be the Muslim Personal Law 


of Personal Law to 


- (Shariat). : 


3. Power to make a declaratiun. 

(1) Any person who satisfies the prescrib- 
ed authority— 

(a) that he is a Muslim, and 
(b) that he is competent to contract 
- within the meaning of section 11 
of the Indian Contract Act, 1872, 
i and 

(c) that he is a resident of British 

; India, 
may by declaration in the prescribed 
form and filed before the prescribed au- 
thority declare that he desires to obtain 
the benefit of this Act, and thereafter the 
provisions of section 2 shall apply to the 
declarant and all his minor children and 
their descendants as ifin addition to the 
matters enumerated therein adoption, wills 
and legacies were also specified. 

(2) Where the prescribed authority re- 
fuses to accept a declaration under sub- 
section (1), the person desiring to make 
the same may appeal to such officer as 
the Provincial Government may, by general 
or special order, appoint in this behalf; 
and such officer may, if he is satisfied 
that the appellant is entitled to make tbe 
declaration, order the “prescribed authority 
to accept the same. 

"4. Ikule-making Power. 

(1) The Provincial Government ‘may 
make rules to carry into effect the purposes 
of this Act: 

(2) In particular and without prejudice 
to the generality of the foregoing powers, 
such rules may provide for all or any of the 
following matters, namely :— 

(a) for prescribing the authority before 


. à whom and the form in which de- - 
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clarations under this Act shall be 
made : 

(bì for prescribing the fees to be.paid 
for the filing of deciarations apd 
for the attendance at private 
residences of any person in the 
discharge of his duties under 
this Act: and for prescribing the 
times at which such fees shall be 
payable and the manner in which 
they shall be levied. 

(3) Ruels made ‘under the provisions of 
this section shall be published in the ` 
Official ‘Gazelte and shall thereupon have 
effect as if enacted in this Act. 


5. Dissolution of marriage by Court in 
certain circumstances. 

The District Judge may, on petition 
made by a Muslim married woman, dis- 


solve a marriage on any ground re- 
cognised by Muslim. Personal Law 
(Shariat). 

6. Repeals. 


Provisions of the Acts and Regulations 
mentioned below shall be repealed in so 
far as they are inconsistent with the pro- 
visions of this Act, namely: 

(1) Section 26 of the Bombay Regula- 
tion IV of 1827; l 

(2) Section 16 of the Madras Civil 
Courts Act, 1873 ; 

(3) Section 37 of the Bengal, Agra 
and Assam Civil Courts Act, 


1887 ; 

(4) Section 3 of the Oudh Laws Act, 
1876 ; 

(5) papers 5of the Punjab Laws Act, 
1872 ; 

(6) Section 5 of tha Central Provinces 
Laws Act, 1875 ; and 


(7) Section 4 of the’ Ajmere Laws Re- 
gulation, 1877. 





ACT No. XXVII of 1937. ` 
THE INDIAN TARIFF (SECOND AMENDMENT) 
ACT, 1937. 


Received the assent of the Governor-General on 
the Tth October,’ 1937, and published in the 
Gazette of India, Part 4, dated the 9th October, 
1937. 


An Act further io amend the Indtan 
Tariff Act, 1934, for a certain purpose. 


Whereas it is expedient further to 
amend the Indian Tarif Act, 1934, for the 
purpose hereinafter appearing ; It is hereby 
enacted as follows :— 


+ 


1937. 


1. Short title. 

This Act may be called the dan Tariff 
(Second Amendment) Act, 1937. 

2. Amendment: of First Schedule, Act 
XXXII of 1934. 

(1) In the First Schedule ‘to the Indian 
Tariff Act, 1934, Item No. 10 (1; and [tem 
No 11 (1) shall be omitted. 

(2) This section shall have effect re- 


trospectively as Ìf'it had come into force.on 
the Ist dày of April, 1937. 





ACT No. XXVIII of 1937. 
THE INDIAN SECU RITIES (AMENDMENT) ACT, 


Received the assent of the Governor-General on 
the Tth October, 1937, rile published in the 
Ar of India, Part 4, dated the 9th October 


An Act further to. dmend the. Indian 
Securities Act, 1920; for a. certain, pur- 
pose. 

Whereas it is expedient. further. to, 
amend.the Indian Securities Act, 1920, to 
enable the. Reserve Bank: of India. to- per-. 
form certain functions. relating to the 
issue of duplicate, renewed, converted, con- 
eolidated or sub-divided, securities; It is, 
hereby enacted as follows: — 

1. Short title. 


This Act. may. be called. the Indian mat 


rities (Amendment) Act, 1937. 

2. Amendment.of section 10, Act: X. of 
1920. 

In sub-section .(1) of section 10. of the 
Indian Securities Act, 1920 (hereinafter re- 
ferred to as the said Act), for the- word: 


“officer” the word “authority”, for the. 
word “his” the word “its”, and -for the- 
word “him” the word “it” shall be. sub- 
stituted.. 


3. Amendment of section 11, Act- X of 
1920. 
In section 11 of the said- Acts for the: 
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word “officer” iw both places where it 
oocurs, the word. “authority” shall be sub- 
stituted. 

Feri Amendment of section 12, Act X if 
} 

In section 12 of the said Act and in the 
proviso thereto, for the -word “officer”, 
wherever it occurs, the word “authority” 
shall be | substituted, and for the word 
“him”, where it occars for the first time, 
the word “it shall be substituted. © 
sane Amendment of section ‘13, Act ‘X of 
In section 13 of the sald Aci,- — ` 
(a) in sub-section (1), — , , 

(i) for the word “officer” the word 

“authority” shall be Substituted; 
‘and’ 
(ii) in clause (c), for the ord “his” 
-the word “its”, and for the word 
‘he’ the word “it” shall: be 
substituted ; | 

(b) in» sub: ‘section (2), for the word 

“officer”, in ‘both’ places where if 
_ occurs, the’ word “authority” shall 
be substituted, and for the word: 

-c himself", where it occurs for the 

' first time, the words “direct ons 
of its officers’ to” shall- ‘be substi~ 
tuted ; and . 

te in sub- -section (3); for the words’ 
“The prescribed’ officer” the words 
“The officer’ of the: jued 
“authority” shall be substituted. ` 


: 6; Amendment of sections 15, 19 and 21, 
Act X of 1920. - 

In-: sections 15, 19 and BI of' the- said 
Act; for the word “offcer”, wherever it 
occurs, the word “authority” shall be sub- 
stituted. 
ae Amendment of section 24, Act X of 

Im elause:{ (g) of sub-section (2) of sec- 
tion 24 of the said Act, for the, words 
“officer: who” the words “antoniiy which? 
shall be.substituted. 





Deseftion. 
When does a husband desert his wife? 
The questicn was raised recently in a 
Metropolitan Police Court when a wife 


applied for a separation order against her 


husband on the ground of desertion. The 
husband appeared by a solicitor who plead- 
ed that his client was in prison, and there- 
fore not capable of deserting. The learned 


Extracts: from: Contemporaries. : 


Magistrate adjourned the case in order thiat 
the wife might obtain professional assistance 
"to answer this plea. As the matter is thus 
sub judice, it would not be proper to express 
an opinion,but one may refer to the cases in 
the bocks which our readers may care to look 
up. They are FitzGerald y. FitzGerald (La 
R 1, P. & D. 694., Townsend v. Townsend, Ly 
R. 3, P. & D. 128) 'and Henty V. Henty (33 L. 


` authorities 
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T, 263). Of these the second appears to be 
the nearest, on the facts, to the present 
case. A husband left his wife to avoid 
arrest, but afterwards was imprisoned and 
unable to support her. In this case the 
Court held that there was no desertion. The 
general definition of desertion shows that, 
for divorce purposes, it occurs when one 
party toa marriage, without the consent or 
against the will of the other, wilfully and 
without cause or reasonable excuse makes 
the other live apart for more than two years; 


but of course, in summary courts a shorter 


period is sufficient.—The law Journal. 


India’s C. J. 

' On Wednesday of last week, being 
September 15,1937, Sir Maurice Gwyer, 
K.C. B , K. C. S. I., C. B., K. ©., sailed from 
our shores for India to take up his duties 
as the first Chief Justice thereof: sand the 
date may, therefore, be regarded as one 
worthy of record, if not of perpetual re- 
membrance. For itis indubitably a big 
thing, the Chief Justiceship of India; and 
Sir Maurice Gwyer is by legal and judicial 
measure abigman. Itis perhaps, sur- 
prising that when the splendour of India, 
and the magnificence of many of its chiefs 
and of their titles, are considered, the 
did not call the new O. J. an 
L.C. J. at least, .evenif they did not feel 
ustified in calling. his salary a round 7,000 
(sterling) a year. .They were, indeed, sum- 
ciently celestial to say 7,000, meaning 
thereby no morethan rupees, monthly; 
but Sir Maurice may be presumed to have 
translated, calculated, : and discovered that 
in English it is no more than 6,30ul. 
sterling a year. - 

His colleagues the puisnes of the Federal 
Court are Sir Shah Muhammad Sulaiman, 
hitherto O. J. of the Allahabad High Court; 
and Mr. M. R. Jayakar, a barrister of 
high repute in Bombay, who, with Sir 
Tej Bahadur Sapru, took a prominent part 
inthe Indian Round Table Conference in 
London. 


Judicial Number and Age Limit. 
There may be six puisnes ofthe Federal 


it might really arise 
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Court, as provided in the Government of” 
India Act; but there may not be more 


‘unless and until an address -has been ` 


presented by the Federal Legislature *to 
the Governor-General for submission to His 
Majesty, praying for an increase in the 
number. _ 

Tke Court will have both original and 
appellate jurisdiction on matters of law 
as tothe interpretatién of -the Government 
of India Act, 1935, or any Order in Council 
made thereunder. Not the least interesting 
provision is that whereby the age limit for 
J nee of the Federal Court is fixed 
at 65. y 

Sir Maurice Gwyer is 59:—The Law 
Journal, dated September 25, 1937. 


“Arrested” or “Detained.” 

A police officer giving evidence at the 
Mansion House Justice -Room 
charge of receiving—which was subse- 
quently dismissed —stated: that he detained 
the accused, but did not’ arrest him. In 
cross-eXamination, he said that had- the: 
accused refused to come tothe station. he 
would have taken him there. The Alderman: 
not unnaturally observed that it seemed 
to him that the officer did, in fact, arrest the 
man. = 
- Police Officers often seek to draw a distinc- 
tion between . “detention” and “arrest 
using-the word “detention” in respect of a 
man against whom no charge has yet been 
preferred, and against whom it is possible 
that no charge will be preferred. That 
may bea convenient distinction from their 
point of view, but we apprehend that it 
does not exist in law. A man who is 
detained under conditions which will not 
allow of his releasing himself, seems to ws: 
to be under arrest irrespective of the ques- 
tion whether a charge is or is nos subse- 
quently preferred. 

The point is not merely academic, because 
In an action for 
alleged wrongful arrest and false imprison- 
ment.—J ustice of the Peace. 2 
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INTERROGATORIES IN 


‘Despite an eloquent and valiant attempt 
to persuade the Court of Appeal that under 
the special rule .recognised in Hennessy 
v. Wright (18838, 24 Q. B. D. 445) a contribu- 
tor to a newspaper was privileged from 
disclosing by interrogatory, the sources of 
his information, the Court of Appeal refus- 
ed to extend the special immunity possess- 
-ed by the proprietor of a newspaper: 
South Suburban Co-operative Society, Lid, 
v. Orum and Croydon Advertiser, Lid., 
(1937, 3 All E.R. 133). “ 

Here, „both the newspaper and the con- 
tributor (who wrote the letter) were sued. 
Orum was being interrogated not only what 
information he had before he wrote his 
letter and how be verified it, but also who 
were his informants. Now, it is a “‘well- 
established rule of practice” that a news- 
paper, “in the absence or- special circum- 
stances,’ need not divulge its informants ; 
it was sought to extend the rule to a con- 
tributor. The master struck out that inter- 
rogatory ; Lewis. J., ordered the defendant 
to answer it; and the Court of Appeal (Greer, 
Soott, L. JJ., Finlay, J.,) dismissed the 
appeal. - 


The interrogatory, said Scott, L. J. (deli- - 
vering the judgment of the Court), was- 


clearly relevant within the rule in Marriott 
v. Chamberlain (1886, 17 Q, B. D. 154), but 
it was not within “the exceptional immu- 
nity’ conferred upon newspaper defend- 
ants and recognised in Hennessy v. Wright 
(supra). Ifa defendant pleads fair com- 
ment on amutter of public interest, and 
the plaintiff. by way of reply, sets up 
malice, the jury are entitled to know what 
information the defendant had, and whe- 
ther he was reasonably entitled to rely upon 
it. Allthe circumstances .are relevant, 
including “the position standing, character, 
and opportunities of knowledge of the par- 
ticular person upon whom the defendant 
says he relied for his information.” Hither 
the defendant can, or he cannot answer. 
If yea, the plaintiff can thereupon make 
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NEWSPAPER LIBELS. — 


his own inquiries; if nay, that very fact 
may be evidence of malice. 

The learned Lord Justice examined in 
detail two authorities, the one showing that 
the identity of the defendant's informant 
was relevant; the other, upon the nature 
of the newspaperimmunity. In White v. 


Credit Reform Association & Credit Index, 


Ltd. (1905, 1 K. B. 653), a trader sued a 
trade protection society for a libel upon 
his financial position circulated to the so- 
ciety's subscribers through the medium of 
a card index system of confidential circula- 
tion. The plaintiff, who,in answer to the 
defendants’ plea of privilege, had pleaded 
malice, proposed to interrogate the society 
as to the precautions they took, and the 
inquiries they made, and as to the source 
of their information before circulating the 
“credit index” Sir R. H. Collins, M. R., dec- 
lared that: ‘To sever the question from 
whom such information was obtained: from 
the question whether any and what infor- 
mation was obtained appears to be quite 
illogical. I can see no principle on which, 
or reason why, such a severance should be 
made” (at p. 655). “The best test of the 
value of information,” Mathew, L. J., added 


‘(at p. 660), “would be the character and 


position of the persons from whomit was 
obtained.” 

The nature of newspaper immunity had 
been carefully examined by the Court of 
Appeal in Lyle-Samuels v. Odhams (1920, 
1 K. B. 185). The libel there alleged 
was one concerning the character of the 
plaintiff. published when he was a parlia- 
mentary ‘candidate. The Master and Roche, 
J., disallowed interrogatories directed to 
discover who had been the newspaper's 
informants, and the Court of Appeal upheld 
the disallowance. Serutton, L. J., stated that 
if one approached the question ‘unfettered 
by authority,’ the name of the informant 
should probably, in sucha case, be asked. 
“The informant may bea person who has 
been convicted of perjury, or a well-known 
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libeller who has frequently been cast in 
damages; he may be a person of such 
character that, if called as a witness, any 
jury would say that anyone who acted on that 
person’s information deserved whatever 
happened to him” (at p. 143). -Nevertheless, 
there were three decisions of the Court of 
Appeal spread over thirty years which had 
recognised “a settled rule of practice in the 
King's Bench Division applying to alleged 
libels published in newspapers” (at p. 145). 

In the present casethe Court, while ex- 
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pressing its agreement with the principle, re- 
fused to bring the writer of a libellous letter 
to a newspaper “within the umbrella of the 
newspaper, so asto give him the speciat 
and exceptional immunity conferred by the 
rule on the newspaper” (at p: 138 of 1937, 
3 All E. R.). Protection of a newspaper is 
one thing; itis quite another thing that 
a contributor should not be privileged 
from publishing an alleged libel without 
showing the trustworthy character of his in- 
formation. The Law Journal. 


THE FRENCH BAR. 
METHODS AND Manngres. 


The traditions of the French Bar go far 
to make it similar in spirit to our own. 
“La Noblesse dela Robe,” 
being a mere fulsome appellation, denotes 
a responsible body of brave men deter- 
mined to keep unimpaired the law as the 
truest safeguard of liberty : and this order 
of advocates dates back to the dark ages. 

Certainly- the English lawyer strains at 
the French notion about onus of proof. 
The prisoner must prove innocence, not the 
prosecution guilt: and we are prone to 
say it may work a travesty of justice. 

From the English point of view French 
methods have their drawbacks, but also 
their advantages. The beginner is quali- 
fied academically by his university degree 
in Law. So soon as he has been entered on 
the roll of his local bar he may practice, 
although at first on probation. But he or 
she must have attained 25 years of age. 
If, however. it is remembered that the 
course for a degree is longer than three 
years and that a period of military duty 
may have been served, the higher age limit 
is explained. 

In Paris, at least, the beginner is not 
hampered bs competition on the part of 
his comrades in the other branch of the 
profession in the lower courts. He alone 
can render legal assistance there. Solici- 
tors are cnveniently distinguished as 
‘avoues’ if they do court work, “notaires” 
if they carry on a family practice. Juries 
ean decide by amajority, Courts of first 
instance have more than one judge ; even 
as gs as fire or six may be present at a 
trial. 

. Surprisingly enough, the married woman 
has not been the darling ofthe Gallic Law, 
and for this reason the lady “avocat” finds 
a certain amount of work in securing the 


so far from ` 


rights of her own sex. There is a legend 
that she has had to live down a somewhat 
coquettish first impression, but her genuine - 
ability has now made itself apparent. In 
fact, she inspired a French comedy which 
enjoyed a long season. ‘Maitre Bolac et 
son Mari” is not altogether kind, „making 
capital out of those matrimonial discords 
which so delight French audiences; but 
Maitre Bolac becomes one of the leading 
“avocats” of the day, with “son Mari” as 
secretary. 

This play basa title which raises the 
interesting subject of etiquette. “Maitre, 
followed by the surname, in general with- 
out initials, is the proper prefix for counsel 
of either sex. As to dress, a black robe 
with hood and a cravat are worn. A 
“barette,” or cap like that of a Roman 
Catholic priest, completes the uniform, but 
nowadays thisis only worn by the judges or 
on ceremonial occasions such as tha Red 
Mass The system of taking pupils does 
not oblain. On the other hand, an able 
beginner, usually after his period of proba- 
tion, may. be asked to become secretary te 
some busy “avocat,"in which capacity he 
is paid for his labours. The secretary ap- 
proxima‘es to the “devil” ; one practitioner 
may have several ; and the general opinion 
seems to be that to become a secretary 18 
the only way togeta start in these hard 
times. When a case proves heavy _ the 
French “avocat? apparently takes in a 
junior, in the person of his secretary, to 
perform the spade work. ‘Thére seems to 
be nothing equivalent to the distinction 
between the inner and the outer bar. The 
members of the Council, the governing 
body of the Order, stand apart, with. their 
ex presidents, or “batoniers” of past years, 
as an inner ring; but, in theory, those are 
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seniors who have been longest on the Roll, 
and, in fact, the leaders of the bar are its 
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most distinguished 


“avocats.” —The Law 
Journal. 


e a s 


“WIFE BEATING” 


A Metropolitan magistr ite is reported to 
have remarked recently “that until the 
middie ofthe nineteenth century the law 
permitted a husband to chastise his wife, 
if necessary, but only with a stick that was 
not thicker than a man’s thumb” In fact, 
the rights of the husband‘in this respect 
were still doubtful up to the closing years 
of Queen Victoria’s reign. It is, moreover, 
far from clear whether the ancient rights 
in question do not, in strict legal theory, 
exist to-day. It goes without saying that the 
principles on which such rights were based 
have long since become obsolete and would 
have small chance of receiving judicial 
support in this year of grace. 

Forty-six years ago, the Clitheroe case 
(known to lawyers as Reg. v. Jackson, 64 
L. T. Rep. 679; (1891) 1 Q. B. 671) came up 
for consideration before. an unusually con- 
stituted Gourt of Appeal, in which the nor- 
mal President of the tribunal, the Master of 
the Rolls, had second place. Lord Hals- 
bury, L. C. presided, the third judge 
being Lord Justice Fry. This case has 
come to be regurded by the legal profession, 
as well as by the laity, as the wife's Magna 
Carta in the matter of immunity from her 
husband's physical correction. 

At the beginning of the present century 
Montague Lush even went go far aa to say 
that by its decision “the ancient privileges 
of those who were so much attached to 
the common law were finally taken away 
from them; forthe court emphaticalyl laid 
it down that a husband, by the law of 
England, has no right for any purpose or 
eunder any circumstances to inflict personal 
chastisement upon his wife. T'he lady thus 
vindicated” (the reference isto Mra. Jack- 
son) “for the benefit of herself and unborn 
generations of married women the inalien- 
able right of a wife not to be beaten by 
her husband.” Yetif the particular case is 
carefully studied it will hardly be found to 
justify these emphatic, nay dogmatic 
phrases. It did not turn upon the point of 
chastisement of a. wife, and did not decide 
ibs. 4 | i 

The case came before the court on the 
return toa writ of kabeas corpus command- 
ing a husband to “bring up the body of his 
wife taken and detained in his custody.” 
The contention on ‘behalf of: the husband 


was that “if a wife refuses to live with 
her husband he has a right by law to take 
possession -of her person by force, and 
keep her, not imprisoned, but confined till 
she consents to do so, in order to prevent her 
from permanently withholding her society 
from him.” The headnote of the decision in 
the case is brief and clear: “Where a 
wife refuses to live with her husband he 
is not entitled to keep her in confinement 
in order to enforce restitution of conjugal 
Tights.” . 

If one looks at thearguments and at the 
judgments it will be seen that the court 
appeared to find some difficulty in separat- 
ing authority for husbandly imprisonment 
of a wife from that for husbandly chastise- 
ment of her. Indeed,it may not be going 
too far to say that the extreme disapproval 
with which two members of the court 
viewed “the right to chastise’—which was 
not in issue and noteven supported by the 
husband's Uae AE i the 

ecigicn ultimately arrived at. 

; Both Lord Halsbury L. C.and Lord Esher, 
M. R., treated with scant courtesy the ap- 
proval by Mr. Justice Coleridge in Re 
Cochrane (1840,:8 Dowl. 630); of Bac. Abr., 
Baron and Feme, where it is laid down that 
“The husband hath by law powerand domi- 
nion over his wife and may keep her by 
force within the bounds of duty, and may 
beat her, but not in a violent or cruel 
manner”; and alsoof Fitz. Nat. Brev. 80: 
“Quod ipse prefatam A” (the wife) “bene 
et honeste tractabit et gabernabit, ac dam- 
num aut malum aliquod eidem de corpore 
suo, aliter quam ad virum suum, ex causa 
regiminis et castigationis uxoris suæ licite et 
rationabiliter pertinet non faciet, nec fieri 
abit.” a 
Poe armament on behalf of the wife was 
definitely that, if seizure and control of 
her were legal, it followed that the hus- 
band might beat her for, that purpose if 
necessary. The twa things went together 
and were continually associated in the 
ancient dicta cited. It was urged that it 
was impossible to throw overboard the 
right to beat and to retain the rest of the 
proposition with regard to the right to im- 
prison. | 

This consideration obviously appealed to 

the court and its judgment (sup.) was unae 
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nimous. It should, however, be observed 
that Lord Justice Fry said that he preferred 
t@ confine himself to the precise question 
raised by the return and not to diverge 
into the consideration of other questions 
more orless cognate to this. He did not 
think it necessary to advert to the older 
authorities on these questions beyond say- 
ing “that I donot regard them with exactly 
the same feelings as the Master of the 
Rolls, nor think that all our predecessors in 
the judgment seat were deficient in good 
sense.” 

The correctness and policy of the decision 
in Reg. v. Jackson were much questioned at 
the time. It overruled the dictum of Lord 
Manstield, O J. Rex v. Mead, 1758, 2 Ken. 
279); .the decision of Mr. Justice Coleridge 
(sup.) ; and that of Baron Wilde (Re Price, 
1860, 2 F. & F. 263). The opinion of Dr. 
Lushington in Lockwood v. L. (1839, 2 
Curt. 281) seems to have been the only 
prior one of authority on its side. It is 
noteworthy that the application for the writ 
cf habeas corpus had been made in the 
first instance to the Queen’s Bench Division, 
and -had been refused by Mr. Justice Cave 
and Mr. Justice Jeune. When the matter 
aame before the Court of Appeal it seemed 
. et first doubtful whether the court had 
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ACTUAL DAMAGE 


The case of James v. Shackleton at Leeds 
Assizes led to an interesting argument on 
July 16 before Mr. Justice Humphreys on the 
nature of the damage necessary to ground 
an action in negligence. 

In 1929 the plaintiff was granted a poor 
person's certificate in order to enable her 
to take proceedings for a divorce, and the 
defendant was assigned to act as her 
solicitor. In the following year she was 
granted a decree nisi at the Assizes. 
She alleged that before the decree was 
made absolute, a reconciliation between 
herself and her husband became possible 
but that notwithstanding the: defendant's 
knowledge of this possibility he caused 
the decree to be made absolute without 
first taking her instructions, and without 
subsequently informing her of what he 
had done. In fact, the reconciliation had 
taken Place about two days before the 
decree had been made absolute, but the 
plaintiff had only learnt that she had been 
divorced some years later when she again 
desired to take proceedings, She com- 
plained that, as the result of the defend- 
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jurisdiction to deal with it, original or 
appellate. The discussion on this point seem 8 
to have been short-circuited by the fact, 
that the Lord Chancellor, who happened, 
rather unusually, to be a member of the 
court, had himself such jurisdiction. At 
all events, the husband's counsel abandoned 
(the note says “declined to argue”) on the 
return day what was obviously a very 
nice point of jurisdiction in the particular 
circumstances. The Lord Chancellor, be it 
remembered, was not sitting solus as Lord. 
Chancellor, but as a member of the Court 
of Appeal. 

The strict legal position on the point of 
“wife-beating” may still, it is startling to 
reflect be somewhat in doubt. It is possible 
that, after a review of all the authorities, a 
court might be bound to hold that, in 
abstract theory, it still. exists, e. g. V- 
Jackson did not negative it save by obiter 
dicta, and is, itself, a far from satisfactory 


legal, although an entirely acceptable social 


authority for the point it purports to decide. 
But there is no doubt that ifthe point came 
before a Court of Appeal to-day the old law 
would probably receive less favour than 
Lord Halsbury, L. C. and Lord Esher, M. R. 
bestowed upon it, and would be treated as 
obsolete.—The Law Times. 
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IN NEGLIGENCE 


ant’s negligence, she had lived for four 
years with a man who was not her legal 
husband, and had also been deprived of 
the right to apply for maintenance by rea- 
son of the lapse of time. 

The facts were disputed, but the jury 
found that the defendant had been negli- 
gent: (1) in obtaining the decree absolute 
without first obtaining the plaintiff's in- , 
structions: (2) in failing to notify the 
plaintiff that the decree had been made 
absolute; and (3) in failing to advise her 
of her right to apply for maimtenance. 
In summing up the learned Judge had 
referred to the evidence of the plaintiff 
that if she had known at the time that she 
had been divorced, she would have re- 
married her former husband, and said 
that the jury might therefore take the 
view that any loss of a right to mainten- 
ance followed rather from the failure to 
notify her of the divorce than from the 
failure to advise her of the right to ap- 
ply. On the dissolution of the second mar- 
riage she would have acquired a new right 
to apply. The jury awarded 100/.. damages 
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On the first two heads and no damages 
on the third head of negligence. 

At the hearing of the legal argument 
Mr. G- W. Wrangham submitted that 
the defendant was entitled to judg- 
ment notwithstanding the verdict. In the 
tort of negligence actual damage was the 
gist°of the action, but here no actual 
damage had been alleged or proved. He 
submitted that the damage necessary to 
ground an action in negligence was iden- 
tical with the special damage required in 
cases of slander, and cited the judgment 


‘of Bowen, L. J. in Ratcliffe v. Evans (1892, 


2 Q. B 524) in support of this view. The 
special damage necessary in tort has 


‘variously been described as “express Joss”; 


‘particular loss “; “special or particular 
eause of loss” or “actual and temporal 
loss.” . 

It had been held that mere mental 
suffering and distress was not temporal 
loss: Allsop v. Allsop (1860, 5 H. & N. 
534): Iynch v. Knight :1061, 9 H L. C. 
577); Hambrook v. Stokes Brothers (1925, 1 
K. B. 141). Nor was the change of status 
from that of a married woman to that 
of a woman who had divorced her bus- 
band temporal loss. There was no direct 
authority on this point, but in Roberts v. 
Roberts (5 B & S. 384) it was held that 
expulsion from a society in a sect of 
Protestant Dissenters was not temporal 
loss. Nor was the loss of the possibility 
of obtaining maintenance temporal loss. 
Again there was no direct authority, but 
in Chamberlain v. Boyd (1883, 11 Q. B. D. 
407) it had been held that the loss of a 
chance of election. to the Reform Club 
was not special damage, and Bowen, 
L. J., had said that ‘the risk of temporal 
loss was not the. same as temporal loss.” 
In the present case, therefore, there was 
nothing but injuria sine damno. 

Mr. W. A. Macfarlane, in his reply on 
behalf of the plaintiff, said that his case 
did not rest on the proposition that 
mental suffering was temporal loss: on the 
authority of Dulieu v. White (1901, 2 K.B. 
669) and the cases cited on behalf of the 
defendant, he agreed that it was not 
temporal loss. But in 1936, as the result 
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of the defendant's negligence, the plaintiff 
was no longer a married woman, and 
therefore had none of the valuable rights 
which such a woman has against her 


_husband. She was unable to enforce her 


right to her husbands consortium by a suit 
for restitution of conjugal rights, and she 
had also lost the right to apply for mainten- 
ance. She had therefore suffered temporal 
loss, and when that had been proved 
the jury were entitled to take the mental 
distress into account when assessing 
damages. It was true that the jury had 
given no damages under the third head of 
negligence, but doubtless that was because, 
after listening to the summing-up, they 
had thought that the loss of the right to 


‘apply for maintenance came under one of the 


other two heads. 

In giving judgment for the plaintiff 
the learned Judge said that she was 
shocked and distressed at having liv- 
ed for four years with a man who was 
not her husband: but it had been argued 
that she had suffered no loss. In his 
view the loss was the change of status, 
as the result of which she had unwittingly 
committed immoral acts. That, plus the 
mental distress, entitled her to damages. 
He posited «a converse case: suppose a 
solicitor told a client that he had obtained 
a decree when in fact he had not done so, 
and the client had married some other 
man—could it be said that there was no 
temporal loss unless she incurred expense 
as the result of a prosecution for bigamy ? 
He added that it would be a shocking 
state of affairs if the law allowed a ddlicitor 
to be as negligent as the jury in the pre- 
sent case had found that the defendant 
had been, without being liable to pay 
damages. A stay of execution was granted. 

The learned Judge did not refer in 
his judgment to the loss of a wife's rights 
or the right to apply for maintenance; the 
case therefore seems to be an authority for 
the proposition that a change of status 
may be sufficient temporal loss to ground 
an action in which such loss is necessary 
for the completion of the cause of action.— 
The Law Journal. 
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- Extracts from Contemporaries. 


Blood Tests for Alcohol. 
A correspondent, referring to our note at 
page 562, ante, has been good enough to 


send us a copy of a pamphlet entitled: - 


“What is this Blood Test for Motorists ? ” 

It is temperance propaganda, as appears 
from the statement thatin spite of all the 
efforts of Mr. Hore Belisha, as Minister of 
Transport, -he has been “out-distanced and 
out-manoeuvred by those who have directed 
the ‘Beer is Best’ campaign with such 
intensity that the pleas for care and safety 
have fallen on bemused minds and indiffer- 
ent hearts.” That strikes us as needless 
exaggeration, but what follows is well worth 
consideration. ~- 

The chemical test is based on the amount 
of alcohol circulating in the blood. The 
author of the pamphlet admits, as of course 
he must, that different individuals are 
affected in different degrees by the same 
amount of alcohol, and thatthe same in- 
dividual may be differently affected by the 
same amount at different times. Therefore, 
there is to be no question of enumerating 
drinks, but “individual reaction as revealed 
by the amount of alcohol circulating in the 
blood” is to be the test. Given a certain 
percentage the evidence of incapacity 
through drink isto be conclusive and the 
defendant must go to prison. Equally a 
negative or negligible result of the chemical 
test is to be conclusive in his favour. 


Is the Test infallible? 

The,author pours scorn upon the tests 
generally in use. Any one whohas listened 
many times to doctors giving evidence for 
the police in this type of case, must have 
been struck by the fairness of the doctors, 
and has probably come to the conclusion 
that the value of the tests applied at the 
Police Station rests very largely upon their 
diversity and the many points to which 
they are directed. We see no reason for 
characterising as farcical, proceedings in 
which there is a not uncommon conflict of 
medicalopinion. . i 

How far is thé blood test really to be 
trusted ? The author of the pamphlet, if 
. we have understood it aright, claims that 
numerous experiments have established 
that the percentage of alcohol in the blond 
is an accurate index to the degree of 
intoxication for any individual and gives 
a true indication of the extent to which his 
physical and mental reactions have been 
adversely aiiected by indulgence in 


alcoholic liquors. “The lowest percentage 
so far found in any person showing signs 
of being under the influence of liquor is 
0.088 and theminimum for anyone exhibit- 
ing signs of being drunk is 0 130 per cent. 
Within this range. therefore, 
classified those whose personal reactior to 
the aleohol they have consumed renders 


them unfit to be in charge of a motor. 


vehicle.” From this it is suggested that it 
would be quite fair to take O'L per cent. as. 
conclusive evidence against the defendant. 


can be. 


It may not be irrelevant to ask in the first - 


place who decided what were to be the 
standards of “under the influence” and 


“drunk,” because upon these depend the - 


figures we ate asked to accept. Further; 
the layman finds it difficult to see how the 
chemical test makes sufficient allowance for 
personal idiosyncrasies -as to the absorption 
of alcohol-and its effects. 

There is an interesting criticism of the 
pamphlet in the Monthly Bulletin of the 
Fellowship of Freedom and Reform for 
Septeniber, from whichit appears clearly 
thal if some eminent scientists are satisfied 
about the blood tests, others are not. 

For our part, we see nothing to alter the 
opinion we have already expressed, that 
blood test evidence is valuable, but not 
conclusive, and that it may be expected 
for the defence rather than for the prosecu- 
tion. What we have said is based on 
present knowledge. Research may carry 
the matter much further—Justice of the 
Peace.. ) 


Censors of Costume. 

Of the Discontented Sugar Broker, W. S. 
Gilbert, wrote, that he had to endure “the 
loud uneducated chaff of clerks on omni- 
buses.” It was because he feared vulgar 
comment from passengers that a Plymouth 
omnibus conductor declined to allow a lady 
on board in what she called beach pyjamas 
but he described as “abbreviated shorts and 
a brassiere.” 

The conductor is one of the oldest em- 
ployees of the corporation's transport de- 
partment, so perhaps he is old-fashioned and, 
in the eyes of the Moderns, “stuffy.” But 
if he has described the garments accurately, 
we think there was a case for refusing the 
passenger. Scanty attire is perfectly suit- 
able for the water and the beach, but we 
think it needs some sort of covering ina 
public conveyance where people are at 
close -quarters. We have seen a girl in 
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beach pyjamas dining in a London restau- 
tant and very out of place she looked, 
though she might have looked charming by 
thessea-shore. And when a Thames lock- 
keeper refused tea to two young ladies clad 
in nothing but bathing costumes, and 
suggested politely that they should return 
to their boat and put something on, we think 
he did well. 

It is all a question of time and place. 
There is no need to talk about indecency, 
‘because that does not arise. Rather is it a 
question of good taste .and regard for the 


feelings of other people.—Justice of the 
Peace. 


More about Costumes. 

A. learned correspondent, who has been 
professionally constrained to take an 
interest in the costume question, doubts 
one point in our note recently headed 
“ Censors of Costume.” (See above. Ed. 
Ind. Cas.) It is, he agrees, open to a 
person who supplies tea to boating 
parties to refuse to serve visitors in 
bathing costumes just as it is opento a 
solicitor to reject clients who wear bowlers, 
or to any other trader or purveyor of 
refreshments— not being the keeper of a 
common inn—to refuse customers on any 
ground, however personal or even caprici- 
ous if may be. Butdoes the same apply 
to the statutory providers of a public 
service ? To continue the parallel of the 
solicitor, can a town clerk decline to 
register the land charges of an incum- 
brancer who wears brown boots with a top 
hat? Granting the postulate which we 
ourselves laid down recently that there 
is no question of indecency, can a railway 
company or municipal tramway, the town 
council who provide a-park, or the cwners 
of any other premises to which there is 
statutory access with or without payment, 
exclude aman in ‘shorts? or a woman in 
pyjamas (or less}, who claims admission as 
of right ? 


Punishing Bad Manners. 

Our correspondent does not dispute our 
view that the claimant is guilty of bad 
taste, of a breach of manners, but he dis- 
putes (as he puts it) the suggestion that bad 
manners can be penalised by deprivation of 
a statutory right. 

In the Plymouth case the right was to 
travel on a public tram, There is; or used 
to be, acommon form bye-law for tramway 
undertakings which empowered the con- 
ductor at discretion to excludé intending 
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passengers whose clothing or personal con- 
dition was likely to cause offence to other 
passengers. This was,.however, aimed at 
unclean or verminous persons, and perhaps 
chimney sweeps in working clothes and 
others whose garments would unavoidably 
cause damage to their neighbours. Our 
correspondent suggests that such a bye-law 
would be beld invalid ifthe court found 
that on_its true interpretation it empowered 
the conductor to reject a passenger un- 
aesthetically dressed, or dressed with- 
out regard for the feelings of the other 
passengers. 


A Defendant In Undress. 

The explanation of a defendant at 
Halifax police court for appearing to answer 
a summons wearing neither jacket, 
waistcoat, collar or tie, was naive, if no- 
thing else. He said he was not uware that 
there was any law, onthe subject, and he 
offered, if the case were adjourned, to 
appear dressed as befilted the occasion. 

A woman magistrate aptly pointed out 
that it was an actof courtesy to put ona 
Coat, especially when women were present. 
The unsophisticated defendant again pro- 
fessed his ignorance. When a police officer 
suggested that ifthe case were adjourned 
the defendant should pay the costs, the 
defendant became much more alert and 
objected to the proposal; whereupon the 
magistrates decided to proceed ‘with the 
hearing. 

Without doubt the magistrates did right. 
No question of law was here involved, it 
was simply a question of good or bad 
manners. Bad manners may sometimes 
be due toignorance, and having pointed out 
to the man that he had been wanting in 
courtesy, the bench were wise to refrain 
from treating the matter as having any 
effect upon the proceeding. To have 
adjourned the case at the expense of the 
defendant would have been making too 
much ofa trifie, and would have given 
him not without cause a sense of grievance. 

We quite agree with the view that persons 
required to attend court should dress suffici- 
ently, at least as well as they would if they 
were Visiting someone to whom they would 
wish to show respect. To-day there is 
much more freedom about dress than 
formerly, and it is well not to be shocked 
by a soft collar or even an open shirt ; but 
nobody should appear in court unless 
suddenly summoned from work or play, 
in a slovenly or untidy state.—Justice of 


_ the Peace, dated September 25, 1937. 
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Questioning the Prisoner. 

In a recent case in’ a London police 
e court, when aman was charged with living 
upon the immoral earnings of a woman, the 
evidence showed that when the police 
arrested the prisoner on a warrant they 
questioned him as to his reason for being 
in the house where he was, and as to any 
work he might have done. Counsel! for the 
defence objected that the police had no 
right to question the deferidant and sub- 
mitted that evidence of the questions and 
` answers was inadmissible. The learned 
Magistrate excluded the evidence. ` 


Since the arrest was upon a warrant, 
there could be no question-as to the police 
officer needing to ask. questions of. the 
accused before deciding whether or not to 
arrest him once his identity was established. 
It would seem clear; therefore, that if he 
were questioned at all about the offence, 
he should first’ be cautioned. That, 
however, does not dispose of tLe . point, 
which is whether the police have the 
right to question at all, caution or no cau- 
tion. Judges have from time to time con- 
demned the practice and it has been 
emphasised that as a judge ora magis- 
trate has no power to interrogate an accused 
person; neither have the police such a right. 
In Ibrahim v. Rex [1914] A. C. 599, Lord 
Sumner spoke of the point as still un- 
settled, and referred to the divergence in 
“*the. practice: of the courts. Up to that 
time there was no direct authority for 
saying that statements made in answer to 
such questions were.. inadmissible, but it 
was common for learned Judges to invite 
counsel not to press for the admission of the 
evidence. ; ; f i 

In more recent years, however, the Gourt 
of Criminal Appeal seems to have set its 
face against police questioning of persons in 
custody, and it appears that the court 
would not.uphold.a conviction based upon 
such evidence if it depended upon such 
evidence (see R. v. Pilley (1922), 85 J. P. 
190; R. v. Grayson (1921), 16 Cr. App. 
Rep. 7, and other cases). 


It seems, therefore, undesirable, as a 
general rule, that the police should put 
questions to a prisoner in custody- In the 
case of a person charged with living on 
the immoral earnings‘of a prostitute, there 
ought: to. be little temptation. since by 
section 1l of the Vagrancy Act, the burden 
of proof is thrown upon the defendant if Łe 
is shown to have lived with, or been 
habitually in the company of, or exercised 
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‘control over, a prostitute.—Justice of the 


Peace. 


Policeman to the Rescue. sa 
The jobs a Policeman is called upon to do 


‘are in infinite variety, but here is one that 


is new to us. When a Liverpool man 
yawned so hard that he dislocated his jaw, 
a policeman was called. Ofcourse, a doctor 
was called too, but we suspect that someone 
dialled 999 and that a Policeman was first 
on the scene. ° | 
It was a wise move in any case, for most 
Policemen know something about firsteaid 
and all about the doctors and where they 
can be found. E 
The incident is a happy illustration of 
the modern attitude to the police constable. 
He remains the terror of evil-doers, but more 
and more he has become the friend of the 
law-abiding, andit is to him that people 
naturally turn in all kinds of emergencies. - 
It is comforting that the policeman never 
refuses his help on the ground that this is 
no part of his duty.— J ustice of the Peace. 


“Technical.” oe 
A successful defence before the Ramsgate 


; magistrates was described by the prosecu- 


tion as purely technical. The matter in 
question was’ the alleged sale of ‘milk 
deficient in’ quality, and the defence was 
that there had been no sale. a 

It appeared that an inspector had 
obtained the sample from a boy who was 
delivering milk to ʻa school; the defence 
contended that as the milk had already 
been sold and wasonly being delivered, it 
was no longer the property of the boy's 
employers and, therefore, he could not have 
sold it i 

We presume that the summons was for 
selling milk to ‘the prejudice of the pur- 
chaser.’ If so, though it might be technical, 
it was essential to prove an actual sdle, 
and not ‘only was the defendant entitled to 
put forward the'defence that there was no 
sale by him but the bench itself would 
have felt bound to take the point, which 
went to the root of the jurisdiction, if from 
the evidence it appeared that one 
essential ingredient of the offence was 
absent. ae . 

The local authority was, of course, 
perfectly entitled ‘to obtain a sample of 
milk that was being delivered under a 
contract. What went wrong, apparently, 
was the subsequent ‘proceeding on the lines 
that there had been a sale by: the boy.— 
Justice of the Peace. ' eS 





INDIAN 


-1937 - 


"JOURNAL 


CASES 


Vol 171 


[Thé Editors do not hold themselves responsible for the views expressed by contributors,] 





A NEW TRIAL ON THE GROUND: OF MISTAKE; SURPRISE OR FRAUD 


Upon grounds similar to those upon 
which a new trial may be ordered, in a case 
where fresh evidence has been discovered 
since the original hearing (ante, p. 101), 
a new trial may. be ordered under certain 
circumstances where one of the parties 
alleges that (1) a witness has made a 
material mistake in his evidence, or (2) 
that he has been taken by surprise at the 
‘hearing by the calling of certain evidence 


which he had had no opportunity of meet--. 


ing, or (3) that a judgment has been | 
obtained by fraud. There are also certain - 
other analogous cases in which a new 
trial may be ordered. Somewhat ‘different 
considerations, however, apply in each of 
these cases, and it is proposed to examine 
the: grounds in each case upon which a new 
trial may be ordered. 

(1) Where a witness has made a mistake ` 
in, his evidence. 

At one time an application ‘upon this 
ground was not viewed with favour by the 
courts, and a new trial was not granted 
(Huish v. Sheldon, 1752, Say. 27, «where the > 
court stated that it would be productive 
of the most dangerous consequences, if a 
verdict ‘should be set aside because a_ 
witness has either from inattention or 
from the want of being prepared, made 
æ-mistake in giving his evidence), but 
judicial opinion appeared to undergo a 
change in later years, and in a number of 
cases a new trial was ordered on the gr ound 
of mistake. 

‘Thus in De Giou v. Dover (1795,2 Ans. 
517) a new trial was ordered where a 
plaintif had been non-suited owing to a. 
witness having given evidence under a 
mistake in a most material part of the 
cause, the witness subsequently admitting: 
on affidavit that he had been mistaken, 
and where it was proved by the other 
witnesses that certain witnesses who had 
founded their testimony upon the existence 
of particular circumstances were mistaken 
as.to the facts, of those circumstan¢es - 
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(Lister v. Mundell, 1799, 1 B. & P. 427); and 
this course has been followed in later 
times (Richardson v. Fisher, 1823, 7 Moor 
546, where a witness admitted on ‘affidavit 
that he had made a mistake in his, evi- 
dence atthe trial; Lord Dudley and Ward 
v. Robins, 1827, 30. &P. 26, where there 
was a mistake as to the number of words 
in a document produced at the trial, a 
question having arisen as to whether or. 
not it was, properly stamped; Long v. 
Bilke; 1840, 1 M. & G. 87, where the effect 
of` a document produced at the trial was 
` misrepresented). Where, however, the mis- 
statement of the witness relates to a 
matter not relevant to the matter in issue, 
a new trial willnot be granted (Magnay - 
v. Knight,, ibid. 944). And this power to 
grant a new trial has been recognised in 
more recent times -in the case of Germ 
Milling Company v. Robinson (1886, 3 Times 
L. Rep. 71), where an application - Was 
made to the Court of Appeal for a new 
trial upon the ground that one of the wit- 
nesses for the plaintiff, who had given 
evidence as to the public’ user of a patent | 
prior to the date of the patent, was 
manifestly mistaken in so doing. In dis- 
missing the application Lord Justice 
Cotton stated that the court had power ta 
grant a new trial when something had 
been done inadvertently or by mistake 
or where there had been a mere slip, 
even at the instance of the defeated party. 
~ But in such a case the new evidence tender- 
ed to the court ‘must be considered very 
carefully 1 in connection with the evidence 
given at the trial in which the mistake 
was alleged to have occurred, Lord Justice 
Fry, in giving judgment to the same 
effect, said that, admitting, as he did, that 
the court had jurisdiction in its discretion 
to, grant a.new trial on the ground of 
mistake or inadvertence, he felt bound to 
say. that it was a discretion which ought 
to be exercised with very great caution. 
There does. not appear to be any report- 
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ed case of more recent date where such an 
application has been made, but the princi- 
pee would appearto be still applicable'in a 
proper case. 

(2) Where a party has been taken by 
suprise. 

From early times the courts have granted 
relief where a party alleges that he has 
been taken by surprise owing to evidence 
having been called at the trial which he 
did not expect to be given and had had no 
opportunity of meeting (Coddrington v. 
Webb, 1691, 2 Vern. 240, a case ‘decided in 
the Court of Chancery), and this practice 
was recognised nearly a century later in 
Edie v. Hast India Company, (1761, 1 Wm, 
Bl. 295), where the court stated that 
surprise may be, not must be, a ground 
for a new trial. New trials were granted 
on this ground in Gordon v. Secretan (1807, 
8 East 548), Toddv. Emly (1842, 2 Dow. 
N. S. 570), and Lee v. Lee (1872, 27 L. T. 
Rep. 324; L. Rep. 2 P. & D. 409), where 
a re-hearing was granted in a divorce suit ; 
see also Thurtell v. Beaumont (1823, 1 Bing. 
339 ; 8 Moor 612). : 

The opinion of the court appears to 
have varied as to the cogency of the 
evidence which it is sought to produce to 
meet the evidence which has occasioned 
the surprise. It appears from an old case 
that it had to be conclusive (Hartwright 
v. Badham, 1822, 11 Price 383, where the 
court stated that a new trial should not 
be ordered on this ground if the verdict 
could be supported on other grounds), 
and this view was expressed in much the 
same way some years later in Tharpe v. 
Stallwood (1843, 6 Scott N. R. 715). In 
refusing an application on this ground 
where the only surprise alleged was that 
the defendants had omitted to disclose 
their whole case to their attorneys, there 
being no surprise on the parties themselves, 
Ohief Justice Tindall says this, at p. 729: 
“If we could clearly see that, upon a 
second trial, the verdict necessarily must 
be the other way, there might be some 
ground for calling upon us to interfere.” 
Mr. Justice Coltman, however, expresses 
it slightly differently, saying, at p. 730: 
‘The court never sends a cause down to 
another inquiry on the ground of surprise, 
unless satisfied that the first verdict wag 
substantially wrong,” 

The principle which is to be deduced 
from recent decisions, however, appears to 
be that the evidence sought to be called 
in disproof need not be of such a cogent 
nature, and the courts appear gradually 
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to have arrived at the position thatit is 
only necessary to show that there has 
been a miscarriage of justice by showing 
that the evidence might prove the former 
decision to be erroneous. In H.ppolyte 
Sohm v. Kilsby (1914, The Times, March 21), 
the Court of Appeal had. to consider an 
application of this character. In orderings 
a new trial on this ground Lord Reading, 
Chief Justice, stated that he had come 
to the conclusion that the plaintiffe had 
made out that the line of defence below, 
was one which he had not, and could not 
reasonably be supposed to have, come to 
meet and that he was thereby 


taken by surprise, and that if tke evi- 


dence sought to be produced at the new 
trial were given, it must have a ‘material 
bearing on the issue; and a case came 
before the Privy Council afew years later 
in which the judgment is instructive on 
this point as showing that a lesser degree 
of cogency is sufficient. In Hip Foong 
Hong v. H. Neotia and Co. (119 L. T. Rep. 
588; (1918) A. C. 888), an application was 
made fora new trial on the ground of fraud 
or surprise. It appeared that, in the court 
below, a case was referred to which dealt 
with the position where it was sought to 
produce fresh evidence which was not 
obtainable at the trial. In giving judg- 
ment, at p. 590 and p. 894, respectively, - 
Lord Buckmaster differentiated between 
the test applicable in a case where a claim 
of that nature was made, and one where 
surprise was alleged. After stating that 
in the former case the evidence must be 
of such character that it would, so far as 
could be foreseen, have formed a deter- 
mining factor in the result, he said that that 
consideration did not apply to questions 
of surprise and still less to questions of 
fraud; and he prefaced his remarks b 

saying that in all applications for a new 
trial the fundamental ground must be 
that there had been a miscarriage of 
justice. In tke case of Isaacs v. Hobhouse 
(120 L. T. Rep. 331 ; (1919) 1 K. B. 398), the 
authorities were reviewed by the Court of 
Appeal. In dismissing an appeal by the 
plaintiff at the trial upon the ground that 
he had been taken by surprise asto the 
date of a particular interview, Lord Justice 
Bankes says, at p. 333 and p 406, respec- 
tively: “This may be said in reference 
to surprise, that the court ought to be 
slow to listen to an application fora new 
trial on that ground because it is very 
easy to suggest that some fact has come 
upon a party entirely by surprise, and 
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that after the trial he discovered material 
which would have enabled him to meet 
the point if he had known of it before, 
etherwise, it would be very difficult to 
restrict the number of applications for a 
new trial on that ground...... He (the party) 
must further satisfy the court that there 
is relevant evidence available which will 
*be likely to affect the result if a new 
trial is granted”. The learned Lord Justice 
did not think that the evidence, which 
was* suggested to be available, was 
- sufficient to be likely to make any differ- 
‘ence in the result of a new trial: (see 
also Jones v.S R. Anthracite Collieries, 
Limited, 1921, 124-L, T. Rep. 462), where 
In an appeal to the same court in 4 
workman’s compensa'ion case a new trial 
was ordered where the applicant had been 
taken by surprise at the hearing owing 
to the failure of a witness, the manager 
of acoal mine, to produce on subpoena 
certain documents which were relevant to 
the matter in issue; cf. on this point 

Austin v. Evans, 1841, 2 M. & G. 430, where 
upon similar facts a new trial on the 
ground of surprise was refused, the court 
stating that it was not shown that all 
necessary care was taken to secure the 
production of the document in question). 
A similar application was made to the 
same court in a similar case in Guest Vv. 
„Ibbotson (1922, 126 L. T. Rep. 738). In 
dismissing the application on the facts, 
Lord Sterndale, Master of the Rolls, says 
at p- 739: “......The applicant for a new 
trial must not only say ‘I was taken by 
surprise,” but he must be able to go 
further and say, ‘and that suprise has 
caused a miscarriage of justice.’ To 
show that, he must show that at a new 
trial he could produce fresh evidence 
which might pruve the former decision to 
have been erroneous.” Lord Justice 
Seratton, in concurring, stated that it 
was impossible to say that the evidence 

was so material that the absence of it at 
' the first trial might have caused a mis: 
carriage of justice, and that even if the 
evidence were admitted, that would simply 
be oath against oath,and would, as far as 
one could see, lead to nothing. 

It must be borne in mind, however, that 
a new trial will not be granted if the 
facts snow that the party making the 
application should have made inquiries 
as to whether or not certain evidence 
‘was likely to be called, and no inquiry 

was made (Rearden v Minter, 1843, 5 M. 
& G.- 204), and more particularly is this 
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the case where he has had sufficient notice 
before the trial that the evidence will 
be called ; (Richards v. Symes, 1742, 2 
Atk. 319, where a witness ’ swore that he 
had given the defendant, who was mak- 
ing the application, notice a fortnight 
before the trial, that the plaintiff would 
attempt to call the evidence in question). 
The same view was expressed in a more 
recent case by an Irish court— Caldwell 
v. Johnston (1872,6 LR. ©. L. 233, per 
Chief Justice Whiteside, at p. 238)—where, 
dealing with a submission by the defend- 
ant that he had been taken by surprise 
by the production of certain deeds at the 
trial, he says: The court ought to exercise 
the greatest caution in setting aside 
verdicts upon the ground of surprise. A 
party must use reasonable diligence in 
preparing for atrial of which he has full 
notice; and it is impossible for us to 
sanction the doctrine that if a person 
gets notice beforehand that certain deeds 
will be produced, and inspects them, he 
can be surprised by their production or 
their effect.” 

Further, if the party who alleges that 
he was taken by surprise refrains from 
applying for an adjournment in order to 
eall evidence in rebuital, but elects to 


‘proceed with fhe trial and takes his chance 


of obtaining a verdict, and loses, he 
cannot afterwards apply for a second 
chance by way of a new trial so as to 
enable him to call that evidence. This 
was the law ata time when a party could 
elect to be nonsuited (Harrison v. Harrison, 
1821, 9 Price 89), and ina later case the 
position was restated. Thus in Roberts 
v. Holmes (1854, 2 0. L. R. 726), in refus- 
ing a rule for anew trial on this ground, 
Chief Justice Jervis stated that it was 
necessary for the party applying to swear 
that he was wholly surprised by the 
evidence to entitle him to a new trial on 
the ground of surprise; and that the 
party in that case might have recalled his 
witnesses to deal with the point, but that 
he took his chance of not doing so, and, 
therefore, could not complain (see also on 
this point Bell v. Thompson, 1818, 2 Ch. 
191), and in Isaacs v. Hobhouse (sup ) it was 
laid down that this principle is still appli- 
cable (see also Ware and De Freville, 
Limited v. Motor Trade Association, 125 L, 
T. Rep. 265, at p. 274 ; (1921) 3 K. B. 40, at 
p. 74). With regard to the question as to 
whether or not a party has so elected in a 
parlicular case, a reasonable time must be 
allowed him to get over the effect of the 
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surprise, and on this point itis material to 
consider the length of the trial (Isaacs v. 
: Hobhouse, sup. ; Guest v, Ibbotson, sup). 
* It has been held that it does not amount 
.to suprise so as to entitle a partly to a new 
‘trial, that an issue correctly stated in the 
pleadings has been putto him in a shape 
„which he had not anticipated (Guest v. 
-Ibbotson, sup), and it would appear to be no 
“ground of surprise that a party has been 
taken by surprise in thata witness, whom. 
_he. himself has called, has given evidence 
‘different from that which was expected of 
„him ( Hewlett v. Cruchley, 1813, 5 Taun. 277). 
(3) Where a party alleges thal a judg- 
` -ment has been obtained by fraud. 
‘For a long period it has been the 
practice to order a new trial upon the 
„ground -that a judgment has been obtain- 
zed by fraud ; as where one of the witnesses 
upon whose testimony the verdict has 
:(Fabrilius v. Cock, 1765, 3 Burr. 177], 
„where a verdict in favour of a plaintiff 
¿was set, aside the facis showing a clear 
and certain perjury on the part of the 
-plaintif and his witnesses). Butin later 
, cases the courts insisted upon proof of a 
conviction for perjury, and the proof of 
.an-indictment or the finding of a true 
.bill- by the grand jury fdr the same was 
„not considered sufficient (Benfield v. Petrie, 
1781, a Doug. 24: Petrie v. Milles, ibid, 
27; Pott v. Parker, 1818, 2 Ch. 269; Thur- 
„tell v. Beaumont, sup., Seeley v. Mayhew, 
+1828, 4 Bing. 561; Hampshire v. Harris, 1839 
,.Jur. 9-0) much less a mere affidavit to 
. this effect (Procter v. Simmons, 1824, 9 
¿Moor 581). . It, was laid down in Benfield 
_v. Petrie (sup.), that before a new trial 
would be granted a probable ground must 
.be laid to show that the verdict had been 
obtained. by perjury, and a new trial wag 
refused where ihe perjury related to a 
matter which was not material to: the 
„merits of the cause (Honeyman v. Lewis, 
-1854, 23 L. J. (Ex ) 204, the court coming 
to the conclusion that there had been 
no miscarriage in the administration of 
` Justice). 
In more recent times, however, it has 

, been laid down that the correct procedure 
.to obtain relief is to bring a fresh action 
to set aside the decree on the ground of 
fraud: (Flower v. Llyod, 1877, 37 L. T. 
iRep. 419 ; 6 Ch. Div. 297, where the Court 
of Appeal held that there was no original 
jurisdiction in that court to ordera re-hear- 
ing. of an. appeal on that ground). But, in 
dismissing,on the facts an appeal in a 
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. motion -for new trial is also an available 
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subsequent action which had been brought 
in the same court to seb aside the judg- 
ment, certain doubts were , raised by two 
members of the Court of Aopeal as tp 
whether or not even this form of action 
would lie : (Flowery Lloyd, 1879, 39 L. T. 
Rep. 613 ; 10 Oh. Div 327 ,see also Baker 


“y. Wadsworth, 1898, 67 L. Jour. (Q. B.) 301) 


These doubts, however, were ` dissented 
from in Aboulff v. Oppenheimer (1882, 47 
L. T. Rep. 325, 10 Q. B. Div. 299), and 
this form of action is now well recog- 
nised (see Cole v. Longford, 1898, 2 Q.-B. 
36; Wyatt v. Palmer, 80 L. T. Rep. 639: 
(1899) 2.Q. B. 106; Gordon Smith V. Petzer, 


1921, 65 Sol. Jour. 607), and it may be 


brought in the Prize Court (The Alfred 
Nobel, 119 L T. Rep. 320: (1918) P. 293), 
but not by a bankrupt to set aside 
a bankruptcy adjudication, this right 
(Boaler v. Power 
T. Rep. .450. (1910) 2 K. B 


It has been held in Scotch cases that 
a reduction of a decree upon the ground 
of :fraud can only be obtained where 
the fraud is something-extrinsic to what 
has happened in the former trial, t. €s 
subornation of perjury, conspiracy (Mackin- 
tosh's Trustee v. Stewart's Trustees, 1906, 8 F 
467), and this view has been accepted as 
correct ina later case (McCarrol v. McKin- 
stery, 1924, S.C 396), where, however, Lord 
Sands, at p. 416, stated that it was too 
wide a -propcsition to say that a reduction 
would only be allowed where the alleged 
fraud must be capable of being ‘tried as 
a separate issue, and that no re-trial of 
the original question must be involved 
(affirmed, 1926, S. C. (H. L.) 1 see also, 
as to this, eases dealing with a defence 
to a foreign judgment on the ground of 
fraud Abouloff v. Oppenheimer, sup. Vadala 
v. Lawes, 1890, 62 L. T. Rep. 701, 25 Q- Be 
Div. 310). 

This view as to the correct procedure 
has been re-stated in recent times, and it 
is ooly in exceptional circumstances that 
this course by motion on affidavit fora 
new trial should be adopted. -In Hip 
Foong Hong v. H. Neotia and Co. (sup.) 
it was stated by the Board, at p. 590 and 
p. 894, respectively, that the fraud must 
be both alleged and proved, and the 
better course in such a case is to take. 
independent proceedings to set aside ‘the 
judgment upon the ground of fraud, when 
the whole issue can be properly defined, 
and determined, though a 


102 L. 
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weapon, and in some cases may--be more 
‘convenient. This. statement of the.law was 
. accepted with approval by the House of 
Logds in Jonescov Beard (142 L.T. Rep. 
. 616; (1930) A.C. 298), where in the judg- 
ment of Lord Buckmaster, it was stated at 
.p. 617 and p. 300, respectively, that it has 
‘long been the settled practice of the 
court that the proper method of impeach- 
ing s completed judgment on the ground 
_ of . fraud is by action, in which, as in 
_ any othtr action based on fraud, the 
, Particulars of the fraud must be exactly 
given and the allegation , established by 
‘the strict proof such a charge requires. 
It was als) stated that if, however, for 
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is new. and . material. In Boswell v. Coaks 
(1894, 6 R. 167), Lord,Selborne, Lord Chan- 
cellor, in dealing with such an application, 

says, at p. 170: “Upon that.p^int I will only ° 
add this, that it seems to me that ‘in 
every case of this kind, if a motion to 
stay an actioh is so made, the court ought 
to receive. such evidence p~o and con as 
is material to the question whether there 
has really been, since the former judg- 
ment, anew discovery of. something,material 
in this sense, that prima facie it would 
be a reason .for . setting the judgment 
aside. if it were. established by proof,” and 
the matter is put in the same wa 
in Birch.v. Birch (86 L. T. Rep. 364 ( 1902) 


any special reason departure from the estab- P. 130), per Lord Justice Vaughan Williams, 


lished practice is permitted, the necessity 
for stating the particulars of the fraud and 
the burden of prcof are no whit 
abated, and all the strict rules of evidence 
apply. 

For an example of a more recent case 
. where a new trial was ordered upon an 
application, see Robinson v. Smith (112 L. T. 
Rep. 929 : (1915) 1 K. B. 711). -In that case 
the fraud related toa matter which had not 
been in issue between the parties, i. e. 
‘a8 to whether or not the plaintiff, who, 
suing in the action as a spinster, had 
recovered damages for-breach of promise 
of marriage against the defendant, had 
been married to a third person at a date 
-prior to the alleged promise. Material 
evidence as to this had- been obtained 
: Since the trial which could not have been 
obtained before, and Lord Justice Bankes 
came tothe conclusion that, in the absence 
of explanation, the evidence that the 
plaintiff was a married woman was conclu- 
, 81Ve (cf.an old case in which the facts 
were similar, Walker v. Scott, referred to in 
Stace v.Mabbot, 1754, 2 Ves. 552). There. 
in, an action for criminal conversation, a 
‚motion fora new trial was made on evi- 
dence that the plaintiff was married . to 
“another, and therefore was not husband 
to the woman and could. not maintain his 
action. This, however, was refused by the 
court, it being stated that it wouid , be 
dangerous to permit the credit of evidence 
to be impeached by subsequent evidence 
which was..in the party's power before, and 
the fact of marriage might have been.gone 
into before. l 

Further, where an application. is made 
to stay such an action, the. proceedings will 
not be stayed if the evidence as to the fraud 


atp. 136 of (1902) P.: “But in each 
case itis a question of degree. Is the fact 
‘alleged to have been discovered so evidenced 
and so material as to, make it reasonably 
probably that the action. will ` succeed ? 
If it is, I:think the action ought not to 
be stayed.” 
The view .which the courts take as to 
fraud is thus stated in Hip Foong Hong 
y..H. Neotia and Co. (sup.) namely that a 
, Judgment that it tainted and affected by 
fraudulent ,conduct is tainted throughout, 
-and the ,whole must fail; and again in 
Jonesco V. Beard (sup.) that frand is an insi- 
dious disease, and if clearly proved to have 
-been used so that it might deceive’ the 
court, it. spreads to and infects the whole 
body of the judgment. i 
_There are certain other, cases, in .which 
.a new trial may be ordered, and a judg- 
‚ment declared to be null and void, ‚which 
“are considered .as being .in pari materia 
to the cases which have been considered. 
Thus, in addition „to fraud being `a ground 
for such an action, and in ‘addition: to 
material which has been discovered and 
„which could, not have been obtained before 
the , judgment, being .a ground, it has been 
held to be a ground, for setting aside a judg- 
-ment that.a party, against whom an action 
‘has been brought and’a judgment has been 
“entered, is a non-existent person in law 
(Burr and others :V.. Anglo-French Banking 
Corporation, Limited, 1933, 149 L. T. Rep. 
282, where a ‚judgment which .had been 
obtained ;in the English High Court 
against a Chilean company was set aside, 
. upon, proof that, at the time , when ` the 
judgment was given, the company had no 
legal exigtence).— The, Law Times. 
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A SHOPKEEPER'S REMEDY . 


It has been recently reported in certain 
newspapers that a shopkeeper who had 
accumulated so many bad debts that he 
found that he was unable to continue in 


- business discovered an effective method of 


collecting them. 
His idea, which he put into practice, was 
to write outa notice to the effect that his 


- business was forced to close down owing 


to bad debts, and that the names of those 


‘indebted, together with the amounts due, 


would be posted in the course of a few days 
in his shop window. This notice he placed 
in his shop-window, and most of the bad 
debts were settled with the minimum delay. 
From a purely ethical viewpoint it is 
plain that he was entirely justified in deal- 
ing with the matter in the way in which he 
chose. Bad debts are a growing menace to 
system, and any 
method which tends to _ eliminate 
this evil might almost be adjudged good 
solely upon its beneficial results. But 
what is. the view taken by our Criminal 
Law of such coercive measures? There are 
two sections of the Larceny Act, 1916, under 
which the shopkeeper might be prosecuted 
but itis the object cf this article to show 
that under neither section could the pro- 
secution succeed. The sections referred to 
are section 29 (1) and section 31 (2). . 
Under section 29 (1) every person who 
utters, knowing the contents thereof, any 
letter or wriling demanding of any person 
with menaces, and without reasonable and 
probable cause, any property or valuable 
thing, shall be criminally liable for so doing. 
On the face of it this section would not seem 
to apply to the case of the shopkeeper, 
for it would seem that he had both reason- 
able and probable cause for his conduct. . 
Statute law has admittedly in many cases 
dispensed with mens rea altogether, but 
such «step was certainly not contemplated 
when the Larceny Act, otherwise surely the 
words “withont reasonable and probable 
cause” would not have been included. The 
whole question as to whether, when the 
alleged blackmailer makes his demand he 
is or is not acting bona fide; and further 
as to whether in the circumstances he has 
or hasnot a reasonable and probable 
cause for making his demand, is entirely. a 
question of fact for the jury to decide in each 
Case. 
In Thorne v. Motor Trade Associaton-and 
another (1987, 3 All E. R, 157), which ex- 
pressly reversed the principle laid down in 


R. v. Denyer (1926, 2 K. B. 258), Lord Atk 
said atp. 161 “I think that the absence 
of reasonable and probable causeein a 
criminal charge under this sub-section [29 
(1)] is a question offact for the jury. But 
if the cause is reasonably capable of being 
asscciated with the promotion of lawful 
business interests, the Judge should not 
allow the case to goto tke jury if there is 
no evidence of the accused's intention > 
going beyond such lawful business in- 
terests.” “Our shopkeeper has therefore 
nothing to fear from s. 29 (1) of the 
Larceny Act for Lord Atkin’s dictum in the 
House of Lords would appear to Cover such a 
case. 


Under s. 31 (2) every person who with 
intent toextort any valuable thing from 
any person, directly or indirectly threatens 
to print or publish, or directly or indirect- 
ly proposes to abstain from or offers to 
prevent the printing or publishing of any 
matter or thing, touching any person living 
or deed, shall be criminally liable for ‘so 
doing. In our case the shopkeeper would 
appear, on the fact of it, to be liable cri- 
minally if he were in any way to th:eaten 
to disclose the names of his debtors to- 
gether with the amounts due; although he 
would not apparently place himself in 
that unpleasant position if he were to 
treat his customers much more harshly in 
simply posting up the names of the debtors 
and the amounts due without informing 
any of them, so that they might have a 
chance of settling their debts. 


But there is an interesting ground on 
which the assertion that the shopkeeper is 
not criminally liable uuder s. 31 (2) ‘is 
based that is on the construction of the 
word “extort” And itis submitted that 
the shopkeeper, acting as he did ins the 
circumstances, canin no way be said to 
have “extorted” the money. Thecase of 
R. v. Cochlan (1865, 4 F. & F. 316) supports 
this view. For in this case it was held, 
inter alia, that though an intent to extort 
money may be implied from the circum- 
stances and does not require anv express 
demand of money,if, however, it appears 
that the object is.to compel delivery of 
accounts of moneys honestly believed to 
be due and owing there is no evidence of 
such intent. It is submitted that, had 
the Legislature wished to alter the estab- 
lished principle forthe construction of the 
word “extort,” as laid down in this cage, 


1937 
they would have done sin unequivocal 
terms. l 

It should be further pointed out that by 


adopting this more logical interpretation of 
the Statute one at once disposes of the 
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discomforting anomaly that a kinder course 
of conduct would be punished criminally, 


whereas a harsher course of conduct would 
be condoned.— The Law Journal. 
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i Extracts from Contemporaries. 


Legal Education In Queensland. 

The University of Queensland is fortunate 
in the recent endowment by one of its notable 
citizens, the Hon. T. O. Beirne, of a School 
of Law called after his name. The Faculty 
of Lavenjoys the active co-operation not 
merely of representatives of both branches 
of the legal profession, bat also of mem- 
bers of the judiciary. In Queensland a 
bachelor’s degree in law is now recognised 
asa qualification for admission as a Bar- 
rister and as a solicitor. The lecturers at 
the Faculty include leading members of 
the Bar who render part-time assistance in 
the “practical” subjects. The principle of 
recognising adegree asa qualification for 
admission may work wellin Queensland ; 
it would be unsuitable, however, to condi- 
tions in England, where, on the whole, 
there is, quile properly, adifferent approach 
to law by academic and professional bodies: 
the university approach is historical and 
scientific, the vccational approach is more 
or less dogmatic. But in Queensland law 
students will have to make haste slowly : 
they are to spend five years at their studies. 
Professor Yorke Hedges, the first Head of 
the new Law School, hopefully looks for- 
ward—as he tells us in his Inaugural Ad- 
dress, delivered in Brisbane on April 6, 1987 
—to a revival of the mediszval custom of 
the moots which ended in “a happy fasbion 
by the mootmen presenting the Benchers 
with a tankard of ale.” 


r 


The Teaching of Law. 

The new Professur—formerly senior law 
lecturer at the University of Manchester 
and a writer upon International Law— 
make some felicitous observations upon 
legal teaching. He hopes to attract to his 
new law school young men who have no 
intention of becoming practising Barristers, 
but who are, “destined to take part in the 
public life of the City and of the State.” 
The teaching of law he justly regards as 
an opportunity for a training in citizenship; 
the lawyer, equally with the physician, 
must receive a practical training. From 


- Fortescue, Chief Justice in the reign of 


Henry VI, he cites a delightful passages 
who describes the Inns of Court of his day 
(eheu fugaces !) as “a sort of academy. .where 
they learn singing and all kinds of music, 
dancing and sucn other accomplisaments 
and diversions (which are called revels) as 
are suitable to their quality. At other 
times, out of term, the greater part apply 
themselves to the study of the law.” 
After three years of “readings and moots, 
the student became an “utter Barristers,"’ 
but to receive permission to practise fur- 
ther attendance tor lwo years was required. 
Professor Hedges believes in the introduc- 
tion of jurisprudence at any early stage 
into the legal curriculum and its continua- 
tion throughout an honours course. ‘Uhis 
view, although at variance with the modern 
fashion, will commend itself to many 
teachers ; und few will not agree with his 
championship of International Law both as 
a medium for the philosophical study of 
law andasamethod of training in Giti- 
zenship :—The Law Journal. 


“Learners” on the Roads. 

It is, of course, impossible to say that 
people must not go into the water until 
they have learnt to swim ; but it is possible 
and useful to say that they must keep in 
shallow water while they are acquiring the 
art. Could anything of the same kind, we 
wonder, be said to young people who are 
learning to drive a motor car or motor cycle? 
The question is suggested by arecent report 
of an inquest at Birmingham. A young 
man with a “provisional” driver's licence 
killed himself by mere inefficiency. ‘I'he 
Couit, no doubt quite rightly, found that 
the motorist with whom he collided was 
wholly free from blame. The unfortunate 
young man's folly was aggravated by the ` 
fact that he was, in his last moments, a 
lawbreaker in that the familiar and com- 
pulsory “L” was not carried on his cycle. 
‘Lhe Minister of ‘l'ransport has lately issued 
a new edition of tne Driving Licences 
Regulations. .Wuen one looks at the rele- 
vant article, with its confusing succession 
of negatives, one sees through the fog that 


BY 


a novice studying the art of driving a motor 
cycle need have .no guide or teacher 
all: with him unless his cycle: has been 
constructed or adapted: to carry a pillion 
rider. The Minister of Transport has no 
doubt considered the possibility of restrict- 
ing these unskilled learners to unfrequent- 
ed roads; but the difficulty of finding 
really safe places, like the shallow waters 
in ‘a bathing pool, is obvious. It would be 
possible fcr local authorities to select such’ 


places and-make the necessary’orders under: 
sec. 46 of the Road Traffic Act, 1930. The: 
_case- is: certainly one which calls - for- Tes 
medy and itis difficult, under the existing: 


law; to suggest any other—The Law Jour- 
nal. . 


Constructive Murder. . 
It was undoubtedly: at-one time the law 


that- he- who in the course of perpetrating- 
any- felony unintentionally killed another- 
This harsh rule was. 


was: guilty of murder. 
mitigated-in thėë-course:'of: the: nineteenth’ 
century by judges 


sidered: thatthe accused had-no reason to 
believe that he was: endangering’ life: see 


| RV Serne (1887, 16 Cox 311); and. v. 
Whitmarsh 1898; -62 J. P. 711);- R. v.- 


eee 
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frequently - directing > 
juries, where the felony had not consisted in- 
a deliberate act‘of violence, that they might. 
convict of manslaughter ‘only, if they con- - 
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Lumley (1911, 76 J. P. 208), where charges 
of murder had been brought against per- 
sons concerned with illegal operations. In 
consequence, such cases are now usudlly 
charged as manslaughter only. Where; 
however, the accused has deliberately used 
violence, is it murder if the deceased died, 
even though the accused had no reason. to 
suppose that his conduct would produce 
that result ? In R. v. Beard (1920 A. C. 479) 
it was stated by Lord Birkenhead (ag p. 507) 
that an act of viclence done in furtherance 


‘of. a felony causing death was murder, but - | 


this point had never been argued before: 
their Lordships. Atthe end of lasi term, 
however, this exact question was raised 
before the Court- of Uriminal Appeal in 
R v. Stone (1937; 3 All E, R. 920). The jury 
asked the Lord Chief Justice, before whom 
the case was: tried, whether, if the accused 
had used violence upon the deceased in 
order to commit rape, but- without any in-: 
tention to kill her, this was murder ? The 
learned Judge had replied, ‘Yes, undoubt- 
edly.” It was-contended for the appellant 
that. the jury should: have been directed to ` 
consider whether the appellant could reason- 
ably have- contemplated that his ‘conduct: 
would result in homicide, but the Court re-: 
jected this‘ contention, and ruled, where: 
death results from acts done in furthers” 
ance of a felony accompanied by force such 
killing is murder.—The Law Journal. . 


WIT: AND. HUMOUR. 


High Cost of Loving.. Movie Actress ; 
“Really, Mr. Bigfee; {think that five thou- 


sand dollars for so:simple a matter as a` 


divorce.is.quite exorbitant !” 

Mr.. Bigfee. (firmly, but respectfully), : 
“Those are my. usual terms, Madam.” 

Movie. Actress (with hauteur,: “Very well, 
sir, you may write a receipt; but I have 
never.paid-so much before, and [ never will 
again." —Case and Comment. 


ABeer Acquaintance. “Witness, did 
you ever see.the prisoner at {he bar ?” 

“Oh, yes, very. frequently. Thatis where 
I got acquainted with him."— Case and Com- 
ment. - 


Juror with One-Ear Good Enough for 
Court. Court-attaches say it really hap- 
pened in: circuit court. 

A:man- walked to the. bench and said : 


“Your Honor, I'd like tu be excused from 
jury duty next week.” 

“For what reason ?” asked the Judge. 

“Well, you see, I’m partly deaf, can hear 
only with one ear.” l 

“Oh, that’s all right,” the Judge replied. 
“You know we hear only one side of a case 
at a time.”"—Case and Comment. 


Was His Face Red. A young lawyer 
who prided himself on his appearance had 
a special brief case made of green Morceco 
leather. A few weeks later, he inadvertente ° 
ly left itin an office of a firm lawyer ina 
near-by city. On his return he wired. 
“Have you a green lawyer's brief case-in.' 
ycur office ?’ He received the following 
reply frem the senior member. ‘We have' 
several, -can you identify ?”.—Case- and 
Comment. - 
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DIRECTORS’ REMUNERATION AND APPORTIONMENT 

Whether directors’ fees can] be. termed -as those in which remuneration ie given in 
“salary” and so apportionable under the ‘this ‘case.”’ Moriarty had sold his business 
Apportionment Act, 1870, has been the to the company, and the sale agreement 
subject of several conflicting judicial deci- provided that he should be a director and 
sions. Hence it may be-noted that Mr: that “his fees for so acting shall be £150 
Justice Simonds; in the recent’ case of Re per annum.” 
William Porter and Co., Limited (March 1/, The county court judgé had decided that 
1937), expressed. the view that the Act'was’ Moriarty could not recover fees for a part 
applicable to :such -payments:-’ But ‘the of'a year, but this finding was reversed 
Opinion was obiter and not material tothe by’ the Divisional Court (Mr. Justice Lush 
decision, the question, whether a-director, and Mr. ` Justice’ McOardie), who held that 
entitled to receive “£1800 per -annum,” Moriarty -was ‘in receipt ofa salary within 
could claim a. part: of. that amount being the Apportionment Act, and that the salary. 
answered in the negative on-the-ground was appoitionable. On appeal this decision 
that there had been a. waiver of ‘fees, . was: reversed’ by the Court of Appeal on 
preventing the director.from making-any- the technical objection that the application 
claim. If it had been material, the judge of the’ Apportionment Act had not been 
considered, however, that’ the: Apportion- Yaised’in the “county court, As it was ex- 
ment Act, would have been applicable- “in? pressly stated that the applicability of the 
such circumstances . as. those- in‘ which- Apportionment’ Act wás left as an open 
remuneration is given in this’case.” - -`° -- question the point still awaits a definite 
. The Apportionment Act provides: ‘from: decision,- and``the observations of Mr. 
‘and after the passing of this Act all rents; Justice Simonds are, therefore, noteworthy. 
annuities, dividends and: other periodical -Referring to thé authorities, it will be 
payments in the nature of income-.«. shall- seen that they disclose a diversity of judicial 
«s» » be considered as accruing from-day-to opinions, interesting’ and instructive but 
day, and shall be apportionable-in respect waolly irreconcilable.’ l 
of time accordingly. And in tne constrac: In’ Swabey v. Port Darwin Company 
tion of the Act the. word ‘annuities’ in- (1889, 1- Meg. 385) the articles provided : 
cludes salaries and pensions.” ‘Ene point, “Tae directors’ ‘shall each receive by way 
therefore, is whether’ direciors’ remunera- of remuneration out of the funds of tae 
t-on is “salary” so that if-a:director, entitled’ compaty ‘in’ each year tne sum of £20, and 
to be paid a lump sum per annum resigns the chairman in addition £100 per. anuum.” 
or dies before the completion of a year’s Toe Court of Appeal considered that tue 
Service, he or his representatives can claim remuneration was payable for a broken 
an apportioned part of the remuneration::. ` ‘period, -biton these grounds: “Upon the 

In the Wiliam Porter case, the article articles.there wéré twv cases in which the 
provided: . “The remuneration of tne said service could þe- brought to-an earlier 
Frederick Gustave Fontannaz as governing terminatiOn than the year, namely, if the 
direstor shall be £1800 per annur, or Such director gives a month's. notice of resigaa- 
Greater sum as the company in: genéral tion, the resignation must be accepted by 
meeting may determine.” As stated,.Mr. thé,company ;-but if this were done, tnen 
Justice Simonds considered‘tnat “since tha both the parties. contemplated an earlier 
decision in Moriarty v. Regents Garage devermination. of the’ servicé than a full 
Company, Limited (125. Le 'I.. Rep. 560; year. On the other. hand, the company could, 
(1921) 2 K. B. 760),° the Apportionment if it thought tit, by special resolution de- 
Act, 1870, has applied in such circumstances termine the service between it and its 
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servants. There was, therefore, a reciprocal 
right to put an end to the service at an 
earlier period than the end of the year... 
° As this was a service for hire and reward, 
a proportionate part of ihe remuneration 
agreed upon should be. paid if .the service 
was determined at an earlier period than 
the full year.’ Under this decision a 
director could claim payment for less than 
a year’s service on the ground that, as he 
could resign or- was liable to be removed, 


there was a term. implied in his appoint“. 


ment. ae R 
But this decision was not followed -by 


the Court of Appeal in Inman vV. Ackroyd 


and Best, Limited (84 L. T. Rép. 344; (1901) 
1 K. B.-613), where the articles provided : 
“The directors shall be paid out of the 
funds ofthe company, by way of remunera- 
tion for. their services, 
per annum per director, and such further 
sums as shall from time to time be de- 
termined by the company in general meet- 
ing, and the same shall be divided: among 
them in such proportion and manner as the 
directors by ugreement may determine, and 
in default of such determination equally.” 
The Master of the Rolls said that it had 
been argued that this article should be- 
read as meaning that.the directors should 
` be paid at the rate of £125 per annum per 
director. But that was not what the article 
provided, and, in his‘opinion, no director 
was entitled to remuneration except for 
service for a complete year. The judge 
went on to say that this decision was in 
accordance with.two earlier decisions by 
courts ‘of first: instance, namely, by Mr. 
. Justice. Cozens Hardy in Salton v. New 
' Beeston. -Cycle Company (80 L. T. Rep. 521 ; 
(1899)-1.Ch.. 775), and by Mr. Justice 
Wright in Re Central De Kaap Gold Mines 
(1899) W. N. 216), andin Moriarty’s case 
(sup.) similar opinions were expressed by 
Lord Sterndale, M. R. and Lord Justice 
Younger.: j 
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Where the articles provide that directors’ 
‘remuneration shall be payable "at the rate 
of” £xper annum or be regarded as 
accruing de die in diem, the foregothg 
difficulty would not arise. Upon tie death 
or retirement of a director, payment for 
an uncompleted year of service could be 
claimed and would be payable -at onee, 
unless payment under the articles is to be 
deferred (cf. sect. 3 of the Apportionment 
But where directors are entatled to 
receive a specific sum per annum, it 
remains to be yet decided whether that 
term implies a payment for a year, a director 
who does not serve a year being paid nothing 
“for his services, or whether that sum is 
“apportionable” under the Apportionment 
Act. As Lord Justice Scrutton said in 
Moriarty’s case (sup): “It seems to me 
there is nodecision binding onthe Court 
.of Appeal as to whether directors’ fees are 
salary within the Apportionment Act, 1870, 
in the case where the agreement... is 
siniply for so much a year. I do not express 
any opinion one way. or the other. 1t seems 
to me a very arguable point, and there 
does not seem to me at.present anything 
to prevent that question being considered 
in the Court .of Appeal when it arises.” 


. It may be argued that a directors fees 
are. not salary because that implies a pay- 
ment to a servant, and a director is nota 
servant. His position is-that of a manag- 
ing partner.’ A managing director: was held 
not to be aclerk or servant entitling -him 
to prove as a preferential creditor: (News- 
paper Propiietary Syndicate, 83 L. T. 
Rep. 341; (1900) 2 Ch. 349). -On the other 
hand, it may be contended that “salary” 
does not connote the relationship of master 
and servant, and that anyone who holds 
office and is in receipt of remuneration 
for his services is a person in receipt of a 
salary.—-The Law. Times. 
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ASSISTING TO PUBLISH 


In the statement of claim in an action 
for damages for libel there has grown up 
. a precision of pleading from which, as a 

rule, the pleader does not depart. The 
same precision is found in the defence. 
Defamation, it may be, more readily lends 
itself to formula than do other causes of 
action; moreover, the excellent precedents 


in Fraser, Odgers and Gatley are such as 


cannot be found in any other especial 
branch of the common law. er: 

And so pleaders say, aud pleaders will 
say: “The defendant falsely and malic= 
iously wrote and published” (see Fraser 
on Libel and Slander, 7th ed., at p. 302 


et séq.}. 
accordingly, in Marchant v. 


When, an 
Ford and Others (1936, 2 All E. R. 1510), 


č z 


1937 


the plaintiff had pleaded of the defendants 
that they, “by printing the said wrapper, 
assisted falsely and maliciously .to publish 
of, the plaintiff,” counsel for the defendants 
took the point before the Court of Appeal 
that there was no precedent for the plea 
of “assisting to publish.” 

Ford had ‘written a book called Anna 
Craft, wherein the heroine, having been 
‘the mistress of one man, became the mis- 
tress of another. The book delineated her 


father ‘as a brutal and unsympathetic man. - 


Marchant, thinking that these characters 
were of himself and his daughter, sued 
the author, printers and publishers and. 


also joined the printers of the publishere" ` 


“jacket.” It was of these printers that 
the plea of “assisting to publish” was 
drawn. The wrapper contained a picture 
of the heroine, moderately clad, talking to 
her new lover, and the words: 
Oraft is no fancy title, but-the name of 


a surprising personality..” The plaintiff. 


compendiously claimed damages, an injunc- 
tion, an order: for the delivery up of book 


and wrapper, and the destruction of blocks - 


4 
` 


and type. ; o > 
The printers of the wrapper admitted 
the printing but denied the other allega- 
tions, and applied to the Master in 
Chambers for an order that-the statement 
of claim be struck out as against them, 
under Order XXV, rule 4, on the ground 
that it disclosed “no reasonable cause of 
action.” They also asked, under the same 


rule, that the action be stayed or dismissed,. 


“being shown by the pleadings to be 
frivolous or vexatious.” They applied, àl- 
ternatively, for an order under Order XXV, 
rule 2, that this point of law concerning the 
“assisting to publish,” should be “set down 
for hearing and dispcsed of...before the 
trial” as a preliminary point of law. 

the Master made no order, save to 
award the plaintiff the costs of the ap- 
plication. ` Greaves-Lord, J., on appeal; 
reversed the order of the Master, and ordered 
that so much of the statement of claim 
as -referred to the printers of the wrapper 
be struck out, and that the action against 
them be stayed, and that they be at 
liberty to sign judgment for their costs of 
defence. , SAN O y 

For the plaintiff it was said, upon appeal 
from this order: 
public to buy the book which was defama- 
tory; therefore the cover “assisted in the 
publication of the libel” The defendants 
urged in reply: Assisting to publish is 
not a tort, unless it means causing to 
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publish: The’ wrapper was not a libel; 
it was simply an advertisement. Was a 
reviewer of the book to be held guilty of 
libel? Or was the designer or the manu- 
facturer of the cover? 

. Kelly's Directories, Lid. v.. Gavin and 
Lloyds (1902, 1 Oh. 631) was cited to show 
that a printer who, having printed a few 
sheets only of a book, bearing on its title 
page “Printed at Lloyds,” was not guilty 
of printing or causing to be printed the 
book as a whole. The book turned out 
to be an infringement of copyright, and 
Lidyds, after printing a few sheets, had 
‘abandoned their contract for printing, on 
the ground that they could not complete 
in time. The remaining sheets were 
printed by other printers, but the words 
“Printed at Lloyds” remained Lloyds had 
‘béen ignorant ofthe piracy, which did not 
exist in the pages they had printed. 

The defendants further contended that 
they were “innocent disseminators” within 
the meaning of the term used by Lord 
Esher, M.R., in Emmens v. Pottle (1885 
16 Q.B.D. 354, at p. 357). That case dealt 
with the innocent vendor of a newspaper 
in the ordinary course of business. He 
did not know that it had contained the 
libel; and the jury found that he was not 
negligent in not knowing or supposing 
that the newspaper contained a libel. It 
was held by the Oourt of Appeal that the 
defendant was not liable for ‘publishing 
a libel. Bowen, L. J., said with his ac- 
customed felicity: ‘The -jury have found 
‘as a fact that the defendants were in- 
nocent, carriers of that-which they did not 
know contained libellous matter, and which 
they had no reas`n to suppose was likely 
to contain libellous matter. A newspaper 
is not like a fire; a Man may carry it 
about without being bound to suppose 
that it is likely todoaninjury. Itseems 
to me that the defendants are no more 
liable than any other innocent carrier of 


an article which he*had no reason to 


suppose likely to be dangerous” (at 
. 358). 

The defendants, however, were held 
liable in Vizetelly v. Mudie’s Select Library, 


Lid. (1900, 2-Q.B. 170), because they 


. failed to show that it was not through 


negligence on their part that they were 
not aware. that the book they circulated 
contained a libel. The Court, in that case, 
took the view that the library should have 
employed “readers.” Romer; L.J. said that 
as regards a person who was not the 
printer or “the first or main publisher,” 


36, JOURNAL 


but has only taken a subordinate part in - 


disseminating it, one must consider the 
particular circumstances of dissemination. 
- The learned Lord Justice lays down three 
conditions ‘which’ such a person must fulfil, 
before a jury, to be free of being found 
or held liable for “publishing.” 


in, which it was conducted must be looked 
at: 1.. Was, he innocent, of any knowledge 


of “the libel ? 2., Was there nothing in the. 
work or the circumstances under which it - 


came to him or was disseminated by him 


which ought to have led him to suppose . 
Was it not : 


that it contained a libel ? 3. 
by any hegligence. on his part that he 
did not know that . it “contained. a libel? 
(at p. 180). 


L. J., 
person who is “the printer or, the first 


or main publisher,” and, secondly, that the 
question is one ‘not of law for the judge; - 


but of fact for the jury. 
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-In Marchant v. Ford the - ont it em: 
accordingly, was that the printers of the. 


jackets were “innocent disseminators,” and 
that the. cover -neither referred to the 
plaintif nor to ‘any defamatory passage 


alleged inthe book. But Greer, L. J~ said: 


“There is a reference to the whole book." 
‘Upon the question whether the applic- 


ation to strike out was appropriate in the. 


present case, Slesser, L. J., cited the words 
of Lindley, M.R., from. Hubbock & re 
v-' Wilkinson, Heywood & Clrak (1899,. 1 
Q.B. 86, at p. 91): 
to a defendant who Wishes fo raise the 
question whether, assuming a statement 
of claim to be proved, 
plaintiff to relief. One method is -to raise 
the question of law as directed by 


Order’ XXV, rule 2; the other is to apply - 


to strike out the statement of claim under 
Order XXV, rule 4. The first method is 
appropriate to cases requiring argument 
and careful consideration. The second and 
more. summary procedure is-only appro- 
priate to’ cases which are plain and 


obvious, so that any master or judge can - 
say at once that the statement of claim - 


_ If he’did - 
it in the ordinary way of his ‘business, : 
the nature ‘of the business and. the way. 


- per Greer, L. J. (at. p. 1512). 
“It will be observed, first, that. Romer, 


expressly excludes from this rule a. 


“Two courses are open. 


it entitles the’ 
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as it stands is: insufficient, even if proved; 


_ to_entitle the plaintiff to what he asks.” ~ 


‘Further, in Dyson v. Attorney: ‘General 


_ (1911, 1 K.B,.410, Fletcher Moulton, L. J.- 


said (at p. 419): “Differences of law, just 
as differences of fact, are normally - to be 
decided by trial after hearing in Court, ` 
and not: to’. be -refused a hearing in Court 
by an‘order of the Judge in Chambers.” ° ' 

“The. Gourt of Appeal in Marchant v. 
Ford (Greer, Slesser, Scott, L. JJ.) decided 
likewise. They allowed the appeal, hdlding 
that the point should not be decided-on 
summons in Chambérs under rule 4, > 

Upon the question- of the formula 

“assisting to publish,” leave was given to. 
amend by using. “the more familiar form 
which has been used in most of the cases” 
But he: ‘did 
not think that any amendment was neces- 
sary: “The allegation of assisting in- the 
publication is exactly the same as an 
allegation of publication.”- 

.The question whether tne printer of the 
publisher’ s “blurb” inside the cover was 
a party to the publication of the book 
to the public was, matter for argument -at 
the, trial. The Court refused to decide 
the. point at that stage. It was “an 
arguable. question which ‘is partly one of 
law and partly one of fact.” The learned 


' Judge had .endeavoured to decide a matter 


which could only be decided when all the’ 
evidence had been laid before the Court, 
The plaintiff may succeed in proving that 
the printers of the “blurb’. and of the 
illustration inside the cover knew what 
was inside; or, even without knowing this, 
he may succeed. But this question cannot 
be decided in advance. The substitute 
for the demurrer is a. sammons for the 
determination, of a preliminary question 
of law or fact (at p. 1513). Upon that 
hearing evidence can be adduced, whereas, 
upon a summons in chambers, “there is’ 
no opportunity of adducing the necessary 
evidence in a satisfactory way. = 

The present case is thus instructive for 
two reasons: First, as showing that the 
categories of pleading in libel are not 
closed; secondly, as defining the limits of 
the power. of striking out a pleading. — 


The Law Vourtak: 
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-A crimé ‘often involves a tort „or: breach 
of contract, and the person in.whom_ the 
right of action is vested may be willing to 
utilise his civil rights, but feels reluctant to 
pursue whathe may regard as his more 
drastic remedy of securing the conviction 
and punishment of the wrong-doer. There 
is cértainly no obligation to,prosecute every 
known breach of criminal law, although if. 
the, act,or omission amounts to a felony..it ` 
would appear to, be the duty of any person 
knowing of it at least to report the matter 
tó the „police, failure to inform the King’s 
officers of any felony being itself 2 common 
law misdemeanour, namely, misprison. : of 
felony (see 3 Co. Inst. 140). A prosecution 


for this offence would no doubt be regard-’ 
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the parties can lawfu ily enter into an agree- 
ment to secure the repayment of the sum 
embezzled, and the fact that the debtor 
was influenced by fear of prosecution will 
not invalidite. the agreement (Flower v, 
Sadler, 1882, 10 Q. B. D. 572.) A very differ- 
rent, position, however, arises if a person 
under no. legal obligation to the injured 
party is induced to make reparation. What 
the Court „has to consider in such cases is 
whether the person'so prevailed upon was 
induced :to make the agreement -by the 
threats ofa prosecution of the wrong-doer. 
If. it-is: found that the agreement was in- 
duced by such .threats the Court will not 
enforce it, the threats being regarded as 
undueinfluence. This lineof cases dates 


ed to-day as an oppressive use of antiqua-~- from Williams v. Bayley (L. R. 1 H. L. 200) 


rian learning, “nevertheless any bargain 
not to prosecute a felony amounts to, s% com- 
pounding of the felony, a conviction for 
which was upheld by the Court of Crown 
Cases reserved as recéntly as in 1885 in Reg. 
v. Burgess (16 Q. B. D. 141. Furthermore, 
any ` agreement not tò prosecute made, in‘ 
respect of any crime of a public nature whe- 


decided in 1865, when the House of Lords 
held that a: ‘guarantee of a debt-given by 
a father to avoid the prosecution of his 
son,:for forging.an endorsement of a cheque 
‘which ‘he gave to the plaintifis was voidable. 
The principle was applied in Kaufman y. 
Gerson (1904, 1 K. B. 591) to. the giving 
of. security by. a wife for: repayment of cri- 


ther felony or misdemeanour, even if it has minal misappropriations by her husband, 
the sanction of the Court having seisin of notwithstanding. that in France, where the 
the criminal chargé, ig undoubtedly void for . .agreement was. made and was to have been 
illegality, as was shown by Windhill Local ~performed, such a contract was lawful. A 
Board v. Vint (1890, 45 Ch. D. 351). In that further development of this line of case 
case a prosecution, for a public nuisance by has taken place very recently in Mutual 
obstructing a. highway was ` compromised Finance, Ltd v. John Wetton & Sons, Ltd., 
with the sanction of the Court on the terms (1937, 2 All E. R. 657), tried by Porter, J. 
that, the prosecutors consenting to a verdict In that case .the defendants were a private 
of “not guilty,” the defendants. covenanted limited company consisting of W. W. (the 
to remove the obstructions within seven father), and-P. W. (his gon). W. W. had an- 
years. The defendants failed to carry out other- son (J. W.) not associated with the 
their covenant, and, action being brought company, who forged the signatures of W. 
theréon, ‘the Court of Appeal reluctantly W. and P. W. as directors of the company 
held that the agreement was illegal. It to a-guarantee for the performance of an 
would ‘seem from that case the only criminal agreement for the hire purchase of a motor 
Charges which ‘can. properly be the subject lorry of which -the plaintiffs were owners. 
of a compromise are those in which the The hirer ‘defaulted and, an application 
criminal remedy is a mere addition or alter- being made to the defendants for the ful- 
native to civil proceedings, such as in cases filment of their, guarantee, the crime of J. 
of common assault (McGregor v. McGregor, W. was-discovered. The plaintiffs’ manager, 
1837, 20 Q. B. D. 529), or infringement of a L., sought to induce P. W. to sign-a fresh 
trade’ mark ( Fisher v: . Apollinaris Co. guarantee., on behalf of the company in res- 
1875; L. R. 10'Ohb. App. 302). Baked pect of a second contract of hire purchase 
The obligation not to compound afelony, of the same vehicle, using a8 an argument 


or. other crime’ of a public nature. does not 
prevent ‘a person ‘wrong ged by such conduct 
from accepting ' reparation without the 
sanction of the Court. , Thus where a crime, 


the dishonour. which the family would suffer 
if J. W. were prosecuted. P. ye expressed 
his indifference to the fate of J. W., but 
said that. if he were arrested the news 


such as embezzlement,’ has resulted in the might. kill his father. Eventually, as Porter, 
criminal becoming liable to be sued bythe J. found P. W..signed the guarantee solely 
a party for money had and received, with.a view to. prevent his father from 
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learning of the misconduct of J. W. There- 
after the second hirer defaulted, and the 
company were again called on to fulfil their 
guarantee, and in this action the defence 
was raised that the guarantee had been 
obtained ~by undue influence. For the 
plaintiffs it was argued that the principle 
laid doxn in Williams v. Bayley (supra; did 
not apply ; for this was a genuine and ordi- 
nary transaction, being a higher- purchase 
agreement coupled witha guarantee by a 
third party. The learned Judge, however, 
did not accept this argument. The gist of 
his judgment is to be found in the follow- 
ing passage : 
“Itis not necessaré to determine the 
exact bounds beyond which the doc- 
trine would not be applied, but I should 
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myself be inclined to say that it extend- 

ed toany case where the persons en- 
tering into the undertaking were in 
substance influenced by the desire, to 
prevent the prosecution of the person 
implicated and were knowa and intend- 

ed to have been so influenced by the 
person in whose favour the undertaking 
was given” (1937, 2 AU H.R, p.662% 
The result of this case is to place beyond 
doubt that, although putting pressure by 
threats of prosecution may be an easy way 


‘of obtaining redress fromthe relatives of 


the person implicated, it is one which the 
law of ‘this country, rightly we think, re- 
gards as wholly unjustified.—The Lawd our- 
nal. 
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Extracts from Contemporaries. 


Class Distinction in Colonial Service. 
Whatever may be said of the Colonial 
Regulations, it cannot be truthfully alleged 
that they are designed to abolish class 
distinctions. And yet, it may be to assu- 
age any bitterness which might result 
from class feeling, the Regulations reverse 
the order of nature, and by Regulation 23 
it isprovided that while public offices are 
divided into three classes, the First Class 
are the lowest in remuneration, while the 
Third Class are superior in reward. ‘Class 
J,” itis stated, are “those of which the 
initial emoluments do not exceed two hund- 
red pounds per annum,” Class Il, “those 
of which the initial emoluments exceed two 
hundred but are less than four hundred 
pounds per annum, Glass III, “those of 
which the initial emoluments aie not less 
than four hundred pounds per annum.” 
Judges and other lawyers on the legal 
side would appear from the Regulations to 
be civil servants ; and most of them are, 
_happily, Third Class; thatisto say, they 
are superior (by the monetary standards 
of Regulation 23) to personsinthe First 
and Second Classes. There are indeed some 
young fellows in the second category, but 
they may hope while still young to move 
up tothe Third. - 
Under Regulation 22 Judges of the 
Supreme Court occupy a peculiar if not a 
‘unique position by reason of the manner 
of their appointment. They ‘fare appointed 
in His Majesty's name by an instrument 
under the Public Seal of the Colony.” 
“Other appointments to public offices are 


made either (a) by letter signed by the 
Governor or written by his direction, or (b) 
by a formal agreement between the officer 


and the Colonial Government or its appoint- 
ed agent.” 


Of Confidential Reports. 

It would seem that by Regulation 33 
even Judges and other legalmen of the 
Third Class are kept .under disciplinary 
surveillance by the Governor or his agent. 
The Regulation says that ‘the Governor 
shall, save as otherwise directed by ihe 
Secretary of State, furnish annually a con- 
fidential report on the form given in Ap- 
pendix 2 on any officer falling within any 
of the following categories : 

(a) Officers holding posts in Class IIT 
with eight or more years’ service. 

(b) Officers obtaining 7001. per annum or 
over à 

(c) Officers who are not included in (a) 
or (b) who are heads of departments or 
who are regarded as specially fitted for 
promotion or for transfer in the Colonial 
Service.” 

The Governor's report to the Secretary 
of State, it is provided “shall not be shown 
to the officer- except on the order of the 
Governor ; but the Head of the Department 
(or Reporting Officer) shall communicate the 
substance of his report to the officer, if it 
draws attention to faults or shortcomings 
which it may be within the officer’s power 
to amend.” If, in the opinion of the Report- 
ing Officer, the faults are incurable, the 
officer, unconscious of shortcoming, may go 
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on wondering why he does not get on in the | 


Service. 

Now, if all this applies, as it seems to 
do, to the legal service, including magis- 
trates and judges, it would further appear 
that the independence of the judiciary 
might at times require courage to a degree 
implying the fault of recklessness. Tne 
Regulations do not appear to have made 
any provision for a contidential report on the 
Governor. Rumours, of course, might reach 
the Colonial Office, and invesiigation might 
follow a riot.—The Law Journal. 


The Imputation of Omnisclence. 

Feigned judicial ignorance is sometimes 
the occasion of comment by those who forget 
that behind the bland pretence, sometimes 
overdone, is thesound requirement that a 
Court has to decide on evidence. Truly, 
commonsense and common knowledge must 
not be flouted by the Judge, who, in truth, 
takes judicial notice of innumerable facts 
other than those listed under that rubric 
-in the books ; and he cannot be expected to 
prefer evidence which he knows to be in- 
accurate to his own certain knowledge in 
some department of human activity. a 

The law we are allexpected to know, i 
a ction at once pleasant and essential. 
Occasionally a little hole gets tora in. this 
comfortable curtain hung between the law- 
yer and reality. It has even been knowa 
for tbe Judge himself, by candour or inad- 
vertence, to admit ignorance of a particular 
piece of law. 

What is truly delightful is the imputation 
of omniscience conveyed so frequently by 
an advocate introducing some small piece 
of knowledge: “As your Lordship knows": 
“As your Honour is doubtless aware”; "As 
your Worships of course know.” It is a 
safe observation, and if the Judge is sensi- 
ble, it passes by with much else that really 
does not matter. If he is susceptible to 
flattery, he becomes a little more well-dis- 
posed to the speaker than he otherwise 
would be. If the statement is correct, all 
is well; if itis inaccurate there is always 
the chance that it will be accepted by 
someone airaid to contradict what is alleged 
to be well-known. Scholars often subtly 
bully us in this way. Macaulay throws his 
schoolboy at us and we cower. When an- 
other historian tells us that Baldo Lupetino 
of Albona, uncle of the well-known Mattia 
Viacich, was a striking personality, we 
meekly accept the statement. No doubt 
nephew Mattia was well-ncwn to Uncle 
Baldo, but tothe rest of us—well, for once, 
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the American has the right word, “Search 
me.” 


And quite often the insinuating advocate 
has only looked up Whittaker’s Almanac 
five minutes before he came into Court. — 
Justice of the Peace. 


Standardlising Penalties. 

What a London paper calls a warning 
to magistrates about glaring inequalities 
in fines inflicted on motorisis has been 
issued by the Home Office We should 
imagine the Home Secretary would dis- 
claim any attempt to issue a warning; 
what :he has done is to call attention to 
anomalies in the administration of the 
law. It is left to the magistrates them- 
selves to consider their own attitude and 
see if their practice needs modification. 

Yomplete standardisation of penalties is 
impossible as well as undesirable As the 
Home Secretary observes, the law requires 
that in fixing the amount of a fine the 
court must take into consideration the 
means of the offender. This involves a 
little inquiry into the position of the de- 
fendant, so that the fine may be propor- 
tionate, not only to the gravity of the 
offence, but also to the defendant's ability 
to pay. For this reason it would be im- 
proper and unjust to fix a tariff of so many 
shillings or. pounds for a first offence of a 
particuiar kind and so much more for a 
subsequent offence. But it is unfortunate 
that in one area a man may be fined five 
shillings and in another forty for offences 
of precisely the same nature, simply bee 
cause magistrates take widely different 


- Views as to the gravity of causing obstruc- 


tion or exceeding the speed limit. 

We should think it- quite possible for 
magistrates in conference to agree upon a 
minimum for a particular class of offence 
committed by a paid driver, with no 
aggravating circumstances, with graduated 
fines for persons of larger means. For 
second and subsequent offences there could 
be agreement as to increased penalties. The 
agreed figures would be approximate only 
and it should always be understood that 
exceptional cases should be dealt with 
exceptionally. Rigid standardisation would 
be ridiculous, but so are glaring inequali- 
ties.— Justice of the Peace. 


Not Guilty. 

The Judge at the Old Bailey gave a 
useful lecture recently to a jury on some 
fundamental points in the criminal law, 
A defendant had been committed for 
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trial; but when counsel for the prosecution 
‘considered the evidence he formed the 
"opinion that it was insufficient to found a 
case. Accordingly he asked leave to tender 
no .evidence. To this proposal the learned 
Judge assented and directed the jury to 
return a verdict ~of “Not Guilty.” The 
foreman quite reasonably answered that he 
and, his fellow jurymen found it hard to 
“gay that a man was not guilty when they 
‘Knew nothing about him—one way or the 
‘other. The asked for light, and the learn- 
‘ed Judge then proceeded to tell them a 
umber of things, all of..which were per- 
‘fectly sound (if we may. say 80); finishing 
with the observation. that the prisoner was 

in the. jury's hands and that they alone 
‘bould release him. But we. cannot find in 
‘the report (Times, September 13) that the 
learned Judge ever stated.to\the jury,in so 
many, words the fundamental proposition 
that in English . law a man is innocent 
until he is ‘proved guilty. This is so elemen- 
tary to lawyers, that, they are . apt. to 
forget that laymen do. not always know it. 
Indeed, in recent years. the ,Oourt of 
Criminal . Appeal , -have _ -had. to set 
asidé `a. conviction because the . Judge 
omitted it from his charge.. Let it never 
„þe forgotten.—The Law J oqurnal, 


‘Making Love: to other People’ S Dogs.: 

-In.a case at the Bow county court :recent- 
. ly, damages and costs were awarded, to 
a- woman who sued, another. -woman:-for an 
injury to Ber ies It appears. that Mrs. 
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-As the Authors” sayin the preface, of thé 
&bove. publicatiori; tHe commércial” commu nis 
ty ‘of India “is - increasingly, availing them- 
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Law. After the well-known commentary on the 
Law of Insolvency ;by that, learned’ Authdr, 
the late Sir D. F: Mulla, there has not been 
any good book on the subject. ` The reason 
is not fartoseek. The law itselfis very. 
complicated, and secondly, thé’ law-com- 
mentators had nob realised fully, the need. 
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D., attracted by the dog of Mrs. B., went 
to stroke the said dog. The dog bit Mrs. 
who had been misled into making her 
friendly approaches by the fact.that the dog 
“looked such a lovely one.” ` 


According to the dog's mistress the ani- 
mal was, as a rule, good-natured. oe 

The qüestion. that seems to arise.is whe- 
ther a dog must, submit amiably to Gare- 
sses it does not seek or wish for. e Many 
dogs are quite good tempered if not inter- 
fered with, - but resent petting from strang- 
ers. Some especially ‘hate to have ‘their 
heads touched. Sometimes, too, enthusiastic 
lovers ‘of other ‘people's dog gs are so carried 
‘away by their feelings of ‘admiration and 
affection that they rush at the object of 
these intense emotions, and may éasily. be 
mistaken by canine intelligence for enemies 
approaching with hostile ` ‘intent. Is the 
owner really liable in damages to any ill: 
advised pérschn who touches his normally 
well-behaved dog ? , Or are hot those who, 
in 4he language of the day; look. for trouble, 
entitled to have it, unmitigated by- any sola- 
tium at the expensé of others. ; ripen 


We are not questioning the. Fisting. of. the 
particular decision. . No doubt the learned 
Judge-.formed the opinion. on: evidence:that 
the. “particular dog in .question “was. not: fit 
to be in the. streets unmuzzled—it had.rad= 
mittedly bitten .a woman before.: We are 
only putting-into words. a: few: reflections 
40; which the - case. has: given rise ‘in. our 
own editorial mind. —Ju ustice of. the Peace f 
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of’. the’ ‘day. “ingatay. a Cpe eet man is 
not, bọ averse to come before. the Insolvency 
Courts as he was some ten years ago.. The 
learned Authors” of the book, realising this 
growing tendéncy, have brought forth this 
book and they, have ‘succeeded i in it. -The 
business men, and no less the- Bar and the 
Bench, ‘will, be: thankful for this. The book 
has been brought up-to-date.; The -Authors 
have, incorporated - all the principles - and 
rules deducible from the Case-law. This is 
an. improvenient on the pre: ‘existing: publi- 
cations. . Index given at the end of- the 
book, will- facilitate. the work of a ‚busy 
lawyer. T 

The genernl getrap. of ‘the, book, is also 
good... i as: 
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The draft Constitution of the Irish Fr 
State, lately published at the official scan 
in Dublin, isin many ways an unprece- 
dented document. In one matter, certainly 
it makes a commendable breach with 
English precedent. It can be bought 
for twopence—a shining example to 4 
certain other Stationery Office. Viewed 
from the merely material point of view, the 
document for us is an excellent invest- 
ment. The English text is well printed. 
The picturesque Erse equivalent, while 
it conveys nothing tothe untutored mind 
is pleasant to the eye. The present writer 
sincerely wishes that he could hear it in 
Erse, read aloud. He remembers, as 
ae a young man, listening to Count 

bert Apponyi addressing a meeting of 
of his constituents in a Hungarian village 
and the sensation of being swept off his 
feet by true eloquence, though he. could 
not understand one word of what was said. 
. But the chance of recapturing that sensation 

is not n Cae a draftsman of the 

nstitution has written i 

parallel and bilingual. Thus ` ae re 
read this document and consider it in the 
cold-blooded lawyer's way—without any 
reference to the surrounding circumstances 
without any thought of the repudiations 
and freedom ‘from obligations which have 
made its production possible. The only 
question which lawyers ask, and the only 
question which interests them in their 
professional capacity, is ‘the efficiency 
of the Constitution as an instrument of 
government. Before reviewing it let us 
say that many of its provisions are not 
new. The Constitution of 1992 has been 
POT by twenty-seven Acts. Many of 
the words which we now review have been 
interpolated in the original charter by the 
legislation of the last fifteen years. 

i The Free State or, asit calls iteelf, Ire- 
and, is to have a President, a Council of 
State, and two Houses of Parliament. We 
say “Ireland” because,.in an early and 
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‘great political figure of the 


THE IRISH CONSTITUTION 


fundamental clause, the draftsman lays 
claim to legislate for the whole island, 
its? dependencies, and the territorial 
waters which surround it. 
sentence does indeed say that, pending 
the disappearance of Northern Ireland 
as a separate political unit, the Constitu- 
tion, andthe laws made under it shall only 
apply, in that part of disunited Ireland 
which is now under the control of the Free 
State Government. But the jurisdiction 
ofthe President, Council of State, and 
Legislature which are to be established 
under this constitution is declared com- 
petent, when the process of “reintegration” 
is complete, to extend to legislation for, 
and administration of, the whole 
island. 

. As to the President, it is plain that the 
draftsman has hadin mind a well-known 
precedent on the other side of the Atlantic. 
But he bas made no servile copy of the 
President of 
the United States. Ireland in future is 
notio have the first meetings of party 
Conventions at which the choice of a 
Republican or Democratic candidate for 
the Presidential election is made; nor is 
there anything like the double . election 
system by which each State in the 
Union returns a certain number of dummy 
electors to an. Electoral College. The 
draftsman in Ireland seems to have 
thought that the United States’ system, 
whatever its original merits, has outlived 
its usefulness. Here mostmen who think 
about these things will agree with him. 
The President is to be elected by a 
direct vote of the people. Every citizen 
who is entitled to vote for the Commons 
House may vote at this election. As the 
qualification for voting for a candidate 
for the Commons is placed as low as 
twenty-one years, with no reserve as to sex, 
education or worldly possessions, it is 
clear that whoever is chosen as President 
will be the elect of a truly popular con- 
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stitueney. The term of office is long— 
seven years. This may have been so 
fixed in order to avoid the frequent oc- 
currences of public excitement which mark 
a Presidential election in the United States. 
The longer term gives the President once 
he is chosen, a firm seat in the saddle. 

On the other hand, the Irish President,- 
once.elected, will by no means be so in- 
dependent of his Ministers, his Council 
of State, and the two Houses as is the 
Président at Washington. Across the 
Atlantic there ‘is nothing to stop the Pre- 
sident but the refusal of supplies by ihe 
Lower House, and impeachment. As our 
informed readers’ are aware, recourse has 
only once been hadtothe second expe- 
dient. The first, we believe, has rarely, if 
ever, been used. Moreover, the Irish 
President is directed by the Constitution 
(art. 25) to sign within seven days every 
Bill which the Prime Minister sends up 
for signature. This issubject to certain 
exceptions in the case of Bills repugnant 
to the Oonstitution and of Bills which 
he is duly requested to submit to the vote 
of the people. In the main, however, 
the President must sign. The. power of 
sending back Bills to Congress, which 
means that they cannot pass without a two- 
thirds majority in both Houses, and the 
power of delaying Bills so that an adjourn- 
ment of the House kills them—what is 
popularly called in the United States 
the “pocket veto"—these powers are not 
to be extended tothe Irish President. To 
that extent he will be a less powerful? 
-= person than his prototype. 

; For ministers, and people who advise 
the President, the draftsman has prop csed 
two bodies. The first is the “Government” 
(art. 28). The second is the “Council of 
State.” Ofthese the first seems to be the 
more influential body. We are told (art. 13) 
that the President must always act on 
their advice, except in the special cases 
= when he is directed by the Constitution to 
consult with the Council of State or—-and 
the cases of this 3renot common—‘“in his 
own absolute discretion.” The ‘Govern- 
ment” is a fairly close replica of the 
English Cabinet, and here the draftsman 
seems tohave preferred English to United 
States’ precedents. An important variation, 
which exists already in the Free State, 
is that the Lcwer House nominates the 
Premier who need not be a person recom- 
mended by his predecessor, as is the 
u stom with us. There aretobe at least 
geven ministers, but not more than fifteen. 
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Of these three are picked out—the 
Premier, the Vice-Premier, and the Minister 
for Finance. They must always be in the 
House of Commons. Nor more than two 
minisiers may at any time be members 
of the Senate. However, as all the 
ministers are te havethe right to enter 
either House and to address it, the s‘rong 
balance of ministerial. power and prestige 
in favour of the Commons as against the 
Lords, which is so obvious in modern 
England, is redressed. Other provisions 
as to the Ministry follow closely the time- 
honoured conventions of Westminster. 
Perhaps we in England may feel just a 
little proud that the modern political 
architect, with no- precedents to bind him 
anda perfectly clean sheet of paper, 
should have drawn upon it a design which 
so closely resembles our rather old-fashioned 
modes. > e 
Thus the Premier may resign at any 
time, and if he does so his resig- 
nation involves the resignation of 
all his colleagues. Other Ministers may 
also resign, and must resign on the request 
of the Premier, ‘They may appeal in form 
tothe President but the appeal is of no 
value, for the President, if so advised by the 
Premier, must reject it A Premier de* 
feated in the House of Commons must 
resign unless on his advice the President 
dissolves the Commons and at the subse- 
quent election the people support the 
Premier (art. 28). Thereisa conflict here 
between this and an earlier provision 
(art.13) which allows the President to - 
refuse a dissolution to a Premier who has 
lost the contidence of the Commons: 
This provision reminds us of various 
discussions which have taken place in the 
past, particularly in relation to the 
controversy which some ten years ago 
took place between Lord Byng and Mr. 
Mackenzie King in Canada. One view 
is that so long as a Premier is Premier 
he has the right to ask for a dissolution 
and that the President (or Governor of a 
Colony) must grant it. The other view is 
that a Premier no longer in possession 
of a majority inthe Lower House is not 
entitled, asofright toa dissolution, but 
that the Governor may refuse it provided 
he can find a new Prime Minister who will 
and can carry on the Government and 
accept responsibility for his action: in 
refusing to dissolve. The Irish draftsman 
seems to have settled the doubt by authoris- 
ing the President torefuse a dissolution 
toa defeated Premier. Of course, he will 
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not be able to do 80 unless he accepts the 
resignation of that Premier. This will 


britg into pliy the power of the Lower 
House fonominate another Premier. As 
we have already noticed, the choice of the 
first Minister is not with the President bt 
wifh the Lower House. That House could, 
it seems, prevent itself from being 
dissolved, by nominating as Premier a 
person from whom they took guarantees 
that be would not advise a dissolution. 


In the chapter on Legislation we find ` 


generally a readiness to follow what 
is best in English procedure. But there 
are some striking innovations. Money 
Bills must originate in the Commons and 
may not be amended in the Senate, but 
apparently though the Senate may not 
amend, it may “recommend” (art. 21) 
changes to the Commons, who may accept 
or reject them. In deciding what is and 
what is not a money Bill the draftsman has 
followed closely the wording of the de- 
finition in the Parliament Act of 1911, 
but the decision of the Speaker of the 
Lower House in Ireland as to what isa 
money Bill isnot to be final. An appeal is 
givento the rresident at the instance of 
thirty Senators. The President, after con- 
sultation with the Council of State, may 
refer the appeal toa Committee of Privi- 
leges, who must give a final decision within 
three weeks (art. 22), and on that decision 
the certificate of the Speaker stands or 
falls. Thisis certainly an improvement 
on the British procedure which has never 
been popular io this country and is pro- 
bably least popular of ull with the Speaker 
himself, on whom it throws an onerous 
duty. The Irish variation is not new. It 
was made by one of the earlier Amend- 
ment Acts (No. 12; Asto the general 
éourse of legislation the new scheme leaves 
little power tothe Senate. Ordinary Bills 
which goup from the Lower House may 
be within ninety days rejected or passed 
with amendments, or shelved. But the 
Senate can never insist on their amend- 
menis, andapparently the most they can 
do, either by pr. crastination or opposition, 
is to delay a Bill for nine months. The 
Prime Minister is -even invested with 
power, except in the case of constitutional 
measures, to abridge the time which the 
ordinary prccedure allows for consideration 
or delay by the Senate. To exercise that 
power he must get a resolution from the 
Lower House as to public urgency or 
something ejusdem, generis. and: get thes 


President's approval; and the President 
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is instructed, before he approves, to cone 
sult the Council of State. But if once these 
congents and concurrences are obtained, 
the Senate may be stifled. Itisto be ob- 
served, however, thata Bill which becomes 
law by this procedure of “the gag,” as it 
used to be called at Westminster, only 
remains in force for three months. It then 
falls unless vivified by concurrent resolu- 
tions of both Houses. This gives back a 
little -to the Senate, but it- seems that a 
strong Prime Minister, who’ could carry 
the Lower House and the President's Coun- 
cil with him, could always reimpose the 
gag and thrust a temporary measure 
once more down the throats’ of reluctant 
Senators. 

Wherever you have a controlled constitu- 
tion cases must arise when somebody 
says that this orthat Bill passed by the 
Legislature violates the controlling docu- 
ment. Apparently the only person who 
under the new instrument can ask this 
question is the President himself. We 
are not told (art, 26) that he, to raise it, 
need be advised or moved by anybody. He 
could hardly be so advised by his own 
Ministers who ex hypothest have let the 
offending Bill go through the Houses. I 
he does raise the issue (and he can 
always doso after consultation with the 
Oouncil of State), it must be referred at 
once tothe Supreme Oourt of five judges 
who hear arguments and give a decision 
within two months. If the court holds 
against the Bill the President is forbidden 
to sign it. This is surely a much better 
way of doing things than the waiting for the 
Jong and acrimonious litigation which has 
caused somuch difficulty in the United 
States. The only thing to be said about 
the machinery is that only the President 
can set it in motion. We are not told 
whatis to become of the Ministry if a 
measure for which they have been sponsors 
is set aside asunlawful by acourt of 
law. There is, moreover, another way 
by which legislators who do not like the 
legislation of the Ministers and the majority 
may put a spoke in their wheel. One- 
third of the members of the Lower House 
and the majority inthe Senate may concur 
in urging the President not to sign a 
Bill on the ground that it is of such im- 
the’ people 
upon it should be taken (art. 27). When 
the President gets a petition he will have 
to talk.the matter over with the Council 
of ‘State and: may: decide that there is - 
no reason for making the people for their 
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opinion. Heis apparently not to consult 
with his Ministers on tbis matter but with 
the Council of State. If he decides that 

e the case is one for a referendum there 
is nothing for his Ministers todo bub to 
proceed to a referendum ask for a 
dissolution and proceed to a -general 
election, or resign and leave the President 
to find other Ministers. 

The “dark horse” in this field is the 
Council of State. We cannot feel sure from 
where the draftsman “got it”. In some 
ways itis liké the English Privy Council, 
in some like ths United States Cabinet. 
It is not responsible to Parliament. It 
is composed of the leading Ministers, the 
Chief Justice, the two Speakers and the 
Attorney-General and of gentlemen who 
have held these offices and are willing 
to serve; but the President may, in his 
absolute discretion, add other members. 
The function of the Oouncilis to aid and 
counsel the President on certain named 
matters in regardto which heis directed 
by the document to ask for it. He is never 
bound to act on this ‘advice, nor, as we 
read the document, are the councillors 
bound to advise, either singly or collective- 
ly, on any matter onwhich the President 
has to seek their opinion. They are not, 
it seems, to receive salaries. l 

The nominated members go out withthe 
President who named them, whilst the 


Ministers apparently held ex oficio. 
Nothing is said as tothe tenure of those 
who sit as former Ministers. To find the 


matters on whichthey must be consulted 
one has to search through the document, 
Here, for once, we fee] the need of an 
index. A search, which may not be 
exhaustive, shows that the Council comes 


on tothe stage to settle how and by whom’ 


the functions of the President may be 
exercised ‘in any contingency for which 
the Constitution has not provided (art. 14). 
They coansel the President in the matter 
of sending out messages on important 
matters either to Parliament or to the 
country at large (art. 13). Again, they come 
on to advise the President in deciding whe- 
ther a Bill is a money Bill or not (art. 22), 
whether a Bill is important enough to be 
submitted to the people for their opinion 
(art. 27), whether a Bill is one in which 
the gag should beapplied, in moderation, 
to the mouth of the Senate -(art. 64), or 
whether the Constitution should be amend- 
ed by Parliament under the .“Transitory 
Provisions” article (art. 51), without appeal 
to the people. These, at all- events, are 
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the most important functions of the Goun- 
cil. There may be others hidden in this 
interesting and complex instrument, which 
those who study it at their leisure nfay 
discover. The institution of this body, 
which is apparently not responsible to 
the people, to Parliament, to Ministers, to 
either House, to the President, or to any- 
body else, and which may be enlarged at 
the President's will, raises some misgivings 
in the minds of lawyers who look over this 
instrument and ask themselves how it will 


‘work. Nothing is said as tothe possible 


conflict of advice tendered to the Presi- 
dent by Ministers who are responsible to 
the people for carrying on the Government 
and advice tendered by this irresponsible 
council We read in art. 13 that the 
President need not take the advice of 
his Ministers when he is deciding on a 
matter on which the Constitution tells 
him to converse with this irresponsible 
Council. What isto happen if the President 
having talked with the Oouncil of State, 
decides on a certain course of action con- 
trary tothe opinions of his responsible 
Ministers which they are not allowed 
to tender ? The draftsman, in his frank 
and careful instrument, has left this prob- 
lem open. ‘He offers no solution. Sofar 
as we can see, no remedy is left for the 
diesatisied Ministers save the drastic 
medicine of resignation, impeachment or 
refusal of supplies. : 

Near the end of the instrument we came 
on an article (art. 45) entitled “Directive 
Principles of Social Policy.” The princi- 
ples are well conceived and fairly express- 
ed. It remains for future argument to 
decide how far they fetter the legislative 
freedom of the Parliament. The President 
is apparently to decide for himself under 
art. 26 whether a Bill may be fairly criticis- 
ed as repugnant to the Constitution. If 
so, he sends it to the Supreme Court for- 
an opinion. Uader art. 27 he may decide 
for ‘himself after mere “consultation” 
with the Council of State whether .a Bill 
should or shou'd not be sent to a referen- 
dum. Nothing is said as to how far he 
must, or should, be guided by the ‘general 
directive provisions of social policy” or 
what part, if any, these excellent prescrip- 
tions will play when and if the instrument 
of Government comes to be tested in the 
factory of practical operation. They might 
easily be used to stop a railway Bill ora 
public health Bill. 

Like most instruments of this kind, how. 


eves, the machine will work well if it i, 
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worked by willing hands. It is easy for 
the critic, sitting in his solitary arm-chair 
to point to isolated defects. What we must 
Hope is that the people who are to - be 
governed by this instrument whether they 
like thelook of it cr not, will be happy 
when they haveit.. That famous priest, 
Father Healy, used to relate how he had. 
consoled a dying parishioner. with the 
last rites of the Church, and described for 
him the splendours which were to come. 
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Putting on bis coat on a wild night he 
was distressed to see that the old man wag 
uneasy, and asked what more he could 
do for him. The reply was: “oir, will you 
please tell the Almighty, as you seem 
to know Him so well, that if it’s the 
same toHim I'd sooner stay in Ballina- 
musk.” Let ushope that this is not the 
attitude of those for whom this document 
holds so large a promise of peace, order 
and good government.—The Law Times. 
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CRIMINAL LAW AND PRACTICE 
~ . ALTERNATIVE CHARGES 


Where acount in an indictment ‘charges 
& person with driving a motor-vehicle on 
a road when under the influence of drink 
or a drug tosuch an extent as to be incap- 
able of having proper control of the vehicle, 
is it bad for duplicity ? This was the in- 
teresting point which arose for the first 
time in a prosecution at the London Sessions 
(R. v. Young, 31st Sept), in which the de- 
fendant was fined £100 with £ 50 costs, 
and his licence was suspended for seven 
years. The Acting Deputy Chairman held 
that the indictment was good inlaw. The 
provision under which the. defendant was 
charged was s. 15 of the Road Traffic Act, 
1930, and the actual words “under the in- 
fluence of drink or a drug” occur in sub- 
s. (1), which sets out the offence. 

Rule 5 (1) of the Indictments Act, 1915, 
provides that where an enactment constitut- 
ing an offence states the offence to be the 
doing or the omission to do any one of any 
different acts in the alternative, or the 
doing or the omission to do any act in any 
one of any different capacities, or with any 
ene of any differen‘ intentions or states any 
part of the offence in the alternative, the 
acts, omissions, capacities or intentions, 
or other matters stated in the alternative 
in the enactment, may be stated in the 
alternative in the count charging the 
offence. 

It was decided in R. v. Molloy -|1929] 2 K. 
B. 364, that as two separate felonies could 
not be charged in one count in an indict- 
ment in the alternative a count charging 
that the prisoner “stole, or with intent. to 
steal, ripped and severed or broke” certain 
fixtures was badin law. Avory, J., said: 
“Those two offences | are not necessarily 
committed by one and the same act; in 
other words the act done may constitute onè 


of the offences but may not constitute the 
other... The section...... deals with two differ- 
enb acts...... and is not dealing with one 
act in -alternative ways. Therefore the 
section does not come within the words of 
r. 5 as an enactment which states the offence 
‘to be the doing or the omission to do any 
one of any different acts in the alterna- 
tive.” 

Convictions have beeu quashed in two 
recent cases under the Road Traffic Act, 
1930, on.the ground that offences which 
were charged as one in the alternative were 
in reality two separate offences. In R.v. 
Surrey Justices an information charged 
the defendant with driving a motor vehicle 
ona road ‘without due care and attention 
or without reasonable consideration for 
persons using the road" contrary tos. 12 
of the Road Traffic Act, 1930 Section 12 
(1) of that Act provides: “If any person 
drives a motor vehicle on a road without 
due care and attention or without reason- 
able consideraticn for other persons using 
the road he shall be guilty of an offence.” 
The Summary Jurisdiction Act, 1848, s. 10, 
providesthat every information “shall be 
for one offence only and not for two or 
more offences.” Avory, J., decided that the 
section created two offences and both 
could not be charged inthe alternative in 
the same information. “It is an elementary 
principle,” he said “that an information must 
not charge offences in the alternative, since 
the defendant cannot thea know with preci- 
sion with what he is charged and of what he 
is convicted and may be prevented on 
future occasions from pleading autrefois 
convict” (95 J. P. 219). 

In R.v. Wilmot, 24 Or. App. Rep. 63, the 
appellant was charged under s. 11 (1) of the 


Road’ Traffic Act, 1930. The particulars of 
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offence stated that he drove a motor car 
recklessly or at aspeed orin a manner 
which was dangerous to the public” having 
regard toallthe circumstances of the case. 
He was convicted and sentenced to two 
months imprisonment in, the Second Divi- 
sion. The words in the particulars ` of’ 
offence followed closely the words of s. 11 
(1) of the Road Traffic Act, 1930. The con- 
vietion in this case was quashed as ‘it was 
held that the offences were separate. The 
Lord Chief Justice quoted the words of 
Avory,J.,in R. v. Surrey Justices (supra). 
In a note to the report of this case reference 
is made to the unreported case of R. v. 
Ottaway (16 May, 1933, at Bucks Assizes), 
in which Finlay, J., held that a count 
charging adefendant with shooting with 
intent todo grievous bodily harm, or.maim, 
disfigure or disable, or resist lawful appre- 
hension, was bad for duplicity. 

In a case under s. 1 of the Night Poaching 
Act, 1848, a similar result was reached by 
the Court of Criminal Appeal (R. v. Disney 
[1933] 2 K. B. 138). The particulars of 
offence charged thatthe defendant “on the 
13th day of December in the year 1932 in 
the Oounty of...... by night unlawfully took 
or destroyed game or rabbits in...... or was 
in the said land by night with a gun, net 


JOURNAL 


17110 


or other instrument for the purpose of un- 
lawfully taking or destroying game or 
rabbits.” Tne conviction was quashed, th® 
Lord Chief Justice saying: “It is impos- 
sible to say of what the appellant has been. 
convicted.” sa 

The sole question in these cases seams te 
be whether the alternatives charged are acts 
charged in the alternative, or whether they 
are two separate offences charged jn the 
alternative. This is often a difficult question 
to decide, and in R. v. Young (supra), if 
was obviously arguable that the count was 
bad. On the other hand, it may be pointed 
out that s. 15 (1) of the Road Traffic Act, 
1930, prohibits only one offence, viz., driv- 
ing while under the influence of a narcotic, 
i. e., drink ora drug, and asitis only part 
of the offence which is stated in the alter- 
native r. 5 (1) of the Indictment Rules, 1915, 
is satisfied, and the count may be framed 
in the alternative. It may also be contend- 
ed similarly that the enactment states the 
offence to be the doing any one of any 
different acts in the alternative, and that, 
therefore, the rule is satisfied. If this case 
goes further it should be productive of in- 
teresting argument.—The Solicitors’ Jour- 
nal. i 


Extracts from Contemporaries. 


American Judges. 

The Supreme Court at Washington gave 
an interesting decision recently. Il refused 
a motion which challenged the right of a 
newly-appointed Judge to take his seat 
in the Court. The proceedings were in the 
nature of what we should call a writ of 
quo warranto, and alleged two grounds of 
objection—that there was no real vacancy 
and that the new Judge's prospective salary 
had been raised while he was in Congress. 
Both objections were defeated in limine 
by the Court's ruling that a private person 
cannot, merely as a citizen, challenge 
legislative or executive action. He mast 
show some interest or danger peculiar to 
himself. Turning to our old copy of Bryce's 
American Commonwealth, we find another 
reason for rejecting the challenge. That 
learned and careful author tells us that 
once an appointment is made by the Prasi- 
dent and confirmed by the Senate, the 
appointed Judge is safe against all challenge 
save impeachment. He is thus more firmly 


seated: than.an- English Judge who may 


be removed by an Address. Surely this 
points to the objectors’ true remedy. We 
may mention, by the way, that the reports 
show one case (R. v. Parham, 13 Q. B. 859), 
where the appointment of a County Court 
Judge was challenged by an information 
“in nature of quo warranto.” The challenge 
failed, but the procedure was not deemed 
improper.~The Law Journal. 


A Marriage “Confirmed.” 

When counsel, defending a husband 
whose wife was asking for a maintenance 
order at Ealing, said that there was some 
question as to the validity of the mar- 
riage, because the wife’s former husband 
may have been alive at the time of the 
second marriage, the wife replied that 
this had been settled by a court six years 
ago. She had then been granted an order 
and her marriage was confirmed ags she 
had not seen her husband for more than 
seven years. The case was adjourned. 

There ig much misapprehension among 
the public on this question of second mar- 
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Yiages. Some people seem to think that 
where a ‘wife:has not heard of, her hus- 
band for seven years and remarries, the 
second marriage is completely valid, even 
if-the first husband should prove to be 
still alive.» - a Me 
The real position of course is quite difer- 
ent, as magistrates often explain to 
women who ask them if they are at liberty 
to marry: again. -They have .a good de- 
fence to any charge of bigamy, and, from 
that point of view, be safe in marrying. 
But if the first husband reappears, it isthe 
first -marriage and not the second that is 
binding, and any children of the second 
union are illegitimate. A court which 
makes..an order- based on -the seccnd 
marriage recognises the marriage as valid 
upon the evidence then aVailable; but it can- 
not “confirm” the marriage, end proof that 
the first husband was alive at the time of 
the second ceremony would be fresh evi- 
dence:-upon -which the order would be re- 
voked.— Justice of the Peace. 


The Study of Advocacy. © 7 

A fruitful suggestion was made by 
Mr. Lemmon in- his paper to the Law 
Society's Provincial Meeting on the edu- 


cation of a country solicitor. ` Parties of: 


students, he thinks, should be taken to the 
High Court “to listen to the leading Advo- 
cates of the.day.” This practice, oné hopes, 
will one day become an integral part of 
legal education both in London and in 
provincial towns. Students may always be 
observed cramming tight «# fashionable 
Court in obvious relish of a cause celebre. 
They pass, like bees, from Court to Court. 
But what is of greater, and, indeed, of 
fundamental, importance is to sit right 


through an action from beginning to end,. 
to grow up with the case, so to speak; rather - 


than merely tocome away with a passing 
jest of counsel or the Bench.. : To‘mark the 
leading Advocate, Lis quiet and unspecta- 
cular opening; the apparent simplicity of 
his examination-in-chief, the cool calcul- 
ation of cross-examination, and.then the 
selective art in that final speech—daily 
observations of things like these will bring 
to student and practitioner alike their cer- 
tain reward.— Tne, Law Journal. 


Shorthand In the Courts. . 

The introduction of a general system of 
shorthand notes will be an interesting event 
to mark the beginning of the legal year. 


The system isin operation already in the.. 
Probate, Divorce and Admiralty Division, 


JOURNAL 


47. 
se 


and its extension to actions in the Chancery. 
and King's Bench Divisions was favoured 
hy the King’s Bench Oommission, subjec 
to it being found practicable to make the 
necessary arrangements. The system was 
strongly supported by the Lord Chief Jus- 
ticé in‘his evidencé before the Commis- 
sion and he suggested that it would be 
as good asthe addition of another Judge. 
In fact, there appears to have been no 
dificulty in making the necessary arrange- 
ments. ‘Well known firms have been largely 
employed by parties to an action, and their 
services will now be engaged fur the ex- 
tended work of taking shorthand notes in 
all actions: * But itis only the notes which 
will” bè taken at the . public expense—~in 
fact, we presume they will be paid for out 
of the surplus of the judicature fees. The 
costs of transcripts, if required, will be costs 
in the ¢ause. The taking of the official 
notes will not relieve the judges aliogetner 
of taking notes. These they will require, 
for theirown use for reference as a case 
proceeds, and for summing-up to the jury 
in jury Gases, or to themselves when the 
judge is both judge and jury. But the new 
system should save a good dealof the drud- 
gery to which hitherto they have had to 
submit—The Law Journal. 


The Harmful Catchword. f 

We have spoken before of the damage 
which can be. done to innocent persons, 
by. the inventions of the irresponsible, 
journalist or his lighthearted repetition of 
something the implications of which he does 
not see. Some years ago in an enticement 
case, counsel (who had an ear for the 
picturesque) referred to the woman involved 
as a “village Helen of Troy.” The phrase 
was. taken. up by the reporters; for ever 
atterward, the woman and the case were so 
referred to—and who shall say how much 
undesired publicity was-the result ? 

So also recently, an abandoned child was 
found in a Brixton lodging, and not inaptly 
dubbed a “‘poor little ‘lost soul” by the 
solicitor who first laid the ‘case before the 
court. By this title she has since been 
called in all the papers. No harm, it 
may be said, could be suffered in this 
way bya little girl whose name was still 
unknown. But now her mother has been 
found, and an elder brother, and their 
names are published. The newspapers in 
reporting the proceedings still regularly call 
them the mother and brother of the lest 
soul. The children are to go to a 
public assistance institution and the 
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mother to hard labour. All very right and 
proper, doubtless, but what sort of tale will 
the girl's associates make of. the “Jost 
soul” business when she is older, if an old 


newscutting falls into (heir hand? Why. 


cannot the picturesque be tempered by a 
more humane imagination ?—Justice of the 
Peace. 


Breach of the Peace. 

It is a curious charge which seems to 
have been brought in a Scots police court, 
when, as reported in the London papers 
at the end of September, a man was sum- 
moned unsuccessfully for committing a 
breach of the peace because he stood on 
the pavement outside his own house and 
refused to go indoors. The police were 


in hiding on the watch for thieves, and 


evidently expected the man, whose character 
they attacked in court, to warn the quarry. 

The facts have some resémblance to 
those in the old motoring cases of Bastable v. 
Little (1907), 71 J. P. 52, and Betts v. 
Stevens (1910), 73 J. P. 486, where the 
charge was of obstructing the police in execu- 
tion of their duty. The charge, it will be 
remembered, failed where the warned 
‘motorist was not shown to be committing 
an Offence, but succeeded where an offence 
was actually being committed. 

In England, loitering on the pavement 
may be a trespass, actionable by the owner 
of the soil (Harrison v. Duke of Rutland), 
but in itself it is not a criminal offence for 
a Person who is not a “suspected person 
or reputed thief? to loiter, unless 
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intent to commit a felony or certain other 


acis which the statutes have foreseen. It is 
difficult to see with what offence the Scot» 
tish defendant could have been charget 
had he loitered on an English pavement. 
Perhaps the police witness's description of 
him as a “pest” was meant to be shorthand 
for the Scottish -equivalent to the words 
above quoted from the English Vagrancy 
Act, 1821:—J ustice of the Peace. 
z d 

Learned Lapses. 

There is occasionally an amazing lapse of 
the learned on an elementary point of law. 
If there is one piece of law which everyone 
might be presumed to know, it is the rule 


that husband and wife are, in criminal cases, 


incompetent to give evidence against one 
another, save as specially excepted by 
statute. 

Yes one finds at Crewe recently a soli- 
citor appearing for a woman's father-in- 
law who was alleged to have been assaulted 
by her husband, claiming so call, and 


succeeding in calling, the wife as a witness. 


against her husband, asserting that, if she 


4 
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elected to give evidence, she was by law . 


entitled to do so. 
torted echo of Leach v. R., [1912] A..C. 
305; 76 J. P. 201, which does leave 
the election tothe spouse where he or she 
under section 4 (1) of the Act cited is 
competent but not compellable. In the 


This is perhaps a dis- ` 


case at Crewe she was, of course, not com-`* 


petent, and her evidence was wrongly ad- 
mitted :—Justice of the Peace. 


ES 


WIT AND HUMOUR. 


Husbands Beware. “By law, a man is 
not justified in deserting his wife because 
she is extravagant or lazy, or swears, or 
uses coarse language, or is sickly, fretful, 
or of violent temper, or because she wreaks 
her temper or showers her coarse or profane 
language upon him and thus makes his life 
uncomfortable. These are not crimes but 
infirmities and defects which in consideration 
of law, a husband undertakes to put up 
With when he takes his wife for better or 
worse.” Boyce va. Boyce, 23 N. J. Equity 
Reports 337:—Case and Comment. 


A Proper Place. A witness was being 


examined ata trial of an action for the  - 


price of goods which were alleged by the 
defendant to have been returned as not up 
fo sample. 

“Did you- see the defendant return the 
oats ?" 

“Yes, your Honor.” 

“On what ground did he refuse to accept 
them ?” i 

“In the back yard, your Honor”.—Case 
and Comment.” 


4 


a INDIAN 
w 


kai 
w 


~ 
+ 


CASES | 





1937 . 


} 


— o ee 


[The Editors do not hold themselves respons 


, What is “causing” and what is “permit- 
ting”? l The questions are often put to our 
practising readers nowadays by anxious 
clients who are threatened with prosecutions 
for causing or permitting an offence. The 
decisions on the. matter are - numerous; 
sO numerous, indeed, that, to keep this 


.article within reasonable bounds, we must 


forgo all preliminaries and plunge straight 
into the cases. -In Edmunds v. James (65 
L. T. Rep. 675; (1892) 1 Q. B.18) an in- 


genious argument was-advanced on behalf’ 


of a publican who had been convicted of 
permitting drunkenness under- section 13 
of. the Licensing Act, 1872,- which is the 
same as section. 75 of the Consolidated Act 
of 1910. Section 13 made several offences, 
the first of which was “permitting drunken- 
ness to take place on licensed premises,” 
while fhe last was “selling any intoxica- 
ting liquor to any drunken person.” The 
steed Fy ee of: this last 
rovision, and the appellant did not den 

that he had sold intoxicating liquor ‘aes 
manu who was drunk. But he contended 
that he had not “permitted” drunkenness on 


his premises apparently because his cusfo- © 


mer was drunk before he entered the 
Rising Sun.” One can understand that, 
asa matter of business, a publican may 
yegard a conviction for “permitting 
drunkenness” at his house to-involve a 
more serious stigma on him than a con- 
viction for selling to a drunken person. 
This would explain the zeal’ with which 
the appeal was prosecuted. The Divisional 
Court rejected it,- Mr. Justice Mathew. said 
that the sale of drink to -the visitor made 
him “more drunk.” Of this there was not, 
according to the report, any evidence 
below ; but the court took it -asa matter 
of common knowledge. So far as. one 
can gather anything about the meaning 
of “permitting? from the case, if is the 
common-sense conclusion that one who ac- 
quiesces inthe misconduct of a law-breaker 
permits his breuch of the law -even though 
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Div. 207), forms a good commentary on the 


‘man is in fact drunk it 
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_CAUSING AND PERMITTING 


the breach may be either complete or 
partially complete before the acquiescent 
conduct. takes place. A little later -in the 
same year we have, Hope v. Warburton 
(66 L. T. Rep. 589; (1892) 2 Q. B. 134). 
This was a “hard case’ yet good law. A 
drunken man was found by the police in 
the publican’s (the respondent's) bar. 
There was. evidence to show that he was 
not served with any liquor there, and that 
the pot which he was sharing with his 
sober brother had been served to the bro- 
ther. The justices thought that on this evis 
dence they could dismiss, and did so, but 
were ordered to convict.. The conclusion 
here seems to be thatif a publican can 
see. that. somebody who comes into his bar 
has. already-had too much to drink he may 
be convicted of “permitting” drunkenness 
unless he forthwith exercises his right 
under section 80 and turns the reveller out 
of his house. It is true that section 80— 
the expulsion section—of the 1910 Act 
gives only a right.to expel a. drunken 
person. In terms if creates no- duty to 
do..so, and our aggrieved publican might 
say that it would be difficult for him to 


carry-on business if he had to go round 


among his customers and forthwith expel 
them if he thought they had drunk too 
much. However publicans may look at the 
matter, the law, as interpreted by judicial 
decisions, seems to say that if thereis a 
right to expel, and itis not exercised, a 
conviction for “permitting” may follow. 
Two years later we come to Somerset V. 
Wade (70 L. T. Rep. 452; (1894) 1 Q. B. 
574). “This case, read together with Cundy 
(51 L. T. Rep. 265; 13 Q. B. 


law.as to permitting and causing, and 
also a good detailed examination of the 
vital provision of the Licensing Act, now 
section 75 of the Consolidation Act of 1910, 
Cundy v. Le Cocq had decided that ifa 

is an offence 


against the last part of section 75, 


ar 
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sub-section (1), to sell drink to him at 
,all, whether the seller knows that he 
_is drunk or not. The prohibition is ab- 
solute. If intoxicating liquor is served to 
a customer the publican must ascertain 
for himself whether he is drunk or not, 
or take the risk_of his not being sober. 
He cannot plead ignorance as to his condi- 
tion. If, however, a publican is charged 
under the earlier part of the sub-section 
with permitting drunkenness, the prosecu- 
tion, to get a conviction, must establish 
something in the nature~-us Mr. Justice 
Mathew said—of “knowledge or connivance 
or carelessness,” In Somerset v. Wade 
{ubi sup.) the charge was one of permit- 
ting drunkenness. A woman was found 
by the police in the respondent's bar. She 
was drunk, and had apparently been ser- 
ved with drink in the bar. These facts 
would have been enough to support a 
charge of serving a drunken person, but 
on the evidence the magistrates below 
found asafact that the respondent did 


not know she was drunk. They dismiss- 


ed the summons, and were upheld by the 
- Divisional Court. A* good deal was said for 
the appellant police inspector about the ab- 
sence of the adverb “knowingly” from 
this section. It appears in many others. 
But the court would not draw, from the 
absence of that word, the deduction that 
permitting may be proved without - evi- 
dence of knowledge, connivance or, at 
least, carelessness. On a strict reading of 
the statute this was no doubt—if we may 
say so- correct. We therefore get arule 
that, to make out any offence of “permit- 
ting” or “suffering” anything, whether the 
‘abverb “knowingly” be thrown in or not, 
there must be some evidence to show 
that the accused person either actually 
knew that the prohibited act or condition 
was done or present, or that the facts were 
such as should have put a reasonable man 
on ‘suspicion or search cr care, and that he 
failed to make such search or take such 
tare. 

It is not easy to reconcile this case with 
the earlier decision in Etheistone v. Jus- 
tices of Oswestry (33 L. T. Rep. 339). This 
came up on an. application for a rule for 
mandamus to state a case. The charge 
below was, again, permitting drunkenness. 
An intoxicated man was. found in a ditch 
by the police at 11-30 p. m. he told them, 
and swore in court, that he had had his 
last drink in the applicant's bar. The 
applicant. admitted having served him, but 
declared that when served, and after being 
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served, he was to all appearance ae 
an 
the court refnsed arule. They held that 
the matter was ine of fact and that there 
was scmething on which the justices could 
find permission. As we savy, the case does 
not sit very well beside the others. Itis, 
of course, a question of fact wkeiher there 
has been permission or not, but magis- 
trates in locking atthe facts should, we 
submit, look at them in the right® focus. 
Without the evidence ofthe drunken man 
himself, the conviction could not have 
stood for a moment. ` 

Turning tothe cases on “causing,” we 
find some careful and useful judgments 
in the Victorian period. “Causing,” we 
may say, cannotes something more akin to 
actual participation than “permitting.” 
The courts have beenslow to bold that a 
Man caused an offence to be. committed if 
he was absent from the scene of its com- 
mission. It may bean accident, but the 
three cases which we select all happen io 
deal with charges of cruelty to animals. 
They are; Small v. Warr (1882, 47 J. P. 
20), Eliott v. Osborne (1891, 65 L. T. Rep. 
378), and Greenwood v. Backhouse (1902, 
66 J. P. 519). The first was a prosecution 
evidently launched by that admirable body, 
the Society forthe Erevention of Cruelty 
to Animais. They secured convictions 
against some drivers in a Derbyshire col- 
liery for cruelty to horses,wbich were driven 
and used when they were suffering from 
raw wounds—a plain’ and flagrant case of 
cruelty. The society also got a conviction 
of'a part-owner (the appellant) of the col- 
liery, who, as well as being a part-owner - 
of the colliery, filled the post of certificated 
manager under the Coal Mines Regulation 
Act of 1872. The justices stated, as their 
grounds for conyiction, on a charge of caus- 
ing horses to be ill-treated, 

“that he was the local certificated manager and 
the actual local working manager, and that it was 
part ofhis duty as such manager to provide horses 


and proper harness, and to use proper supervision 
over the horses in the said colliery.” 


The judges would not have this at all. 
They declared that mens rea was necessary, 
and that the mere fact of the appellant's 
appointment as celtificated manager was 
not enough to make. him liable without 
proof of knowledge of what was going on. 
Baron Fluddicston used somestrong langu- 
age. The convictions of the appellant, 
whether as part-owner or manager, were 
“monstrous. We do not know whether 
the Divisional Court would use such langu- 
age now. The tendency of modern judi- 
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cial opinion is in the respondeat superior 
direction ; and there is much reason for 
approving the decision of the bench below. 
@ne may well accept the view that a man 
may, in law, cause a thing.to happen if he 
is put in his place to prevent its occur- 
rence and takes no steps to obviate it. 
However, the judges, fifty years ` ago, 
were impressed by the positive import of 
the word “causing” We take the decision 
as it stands with respect, but with doubt- 
ing respect. 

Elliott v. Osborne (ubisup.) was a simi- 
lar case. Cattle coming across the Atlantic 
must have their heads tied up by head- 
ropes. Long before 1891 it was well known 
that friction and pressure and movement 
may cause these ropes to acrub the skin 
off the rcots of the horns and become em- 
bedded in the flesh. The most ordinary rule 
of humanity dictates that if animals are 
ever to be subjected to this trial at all 
(which isnot admitted) they should be reliev- 
ed at the earliest p-ssible moment. The 
appellant was acattle importer at Birken- 
‘ head. Consignments of cattle arrived for 
him and were landed and. placed in lairages, 
both on:a Saturday night and the’ next 
Sunday. The appellant was about in the 
lairages on Sunday, but apparently did not 
do anything on thatday to relieve one ani- 
mal, which was suffering cruelly io this 
way. He had, indeed, before the R. 8. P. 
O.A. inspector, arrived on Monday, started 
his staff to treat such Gattle as were in 
pain. Tte inspector told him he ought 
to have ordered relief work to begin on 
Sunday, and took proceedings. The magis- 
trates convicted, but the conviction for 
“cruelly ill-treating’ was quashed by the 
Divisional Court.. It appears from the 
judgment of Mr. Justice Grantham that 
the appellant had given orders to his fore- 
man to examine the cattle as they arrived; 
and the learned judge thought.that the 
foreman and his underlings might have 
-been charged and convicted; but he refu- 
sed to add that the employer, the appel- 
lant, was an Offender. lt was unreason- 
able to hold him liable to examine in person 
every bullock which came ashore. No 
doubt this is so, andthe charge of actual 
ill-treating could not stand. If, however, 
the society had got asummons for’ “caus- 
ing” ill-treatment we do not feel so sure 
that a conviction thereon would have been 
quashed. It all depends on the view which 
the judges take as tothe responsibility of 
a master if his servants break the law. 
“With the modern decisions on the Road and 
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Traffic Acts before us we may well think, 


on the evidence in this case, the court 
would have upheld a conviction for caus-° 
ing cruelty. 

Greenwood. v. Backhouse (ubi sup.) was 
a case of two horses cruelly treated by 
the foreman and farm hand of an amateur 
farmer. This amateur was away all day 
in London and rarely visited the stable 
in which his horses were kept, There was 
no doubt as to the cruel treatment by 
using horses which had many sores, but 
the defendant farmer who was convicted, 
andsucceeded on appeal) was able to 
swear that he had not seen his beasts for 
a week. before the day of the alleged ill- 
treatment, and that there was then no obe 
vious sign that they were suffering. No 
evidence of guilty knowledge in the appel- 
lant was shown except the slight fact that 
he made no answer when a police inspector 
repeated a.certain statement made to him 
(the. inspector) by one af the farm hands. 
As Mr. Justice Darling said: 


“What was before the magistrates was a suspic. 
ious- amount of ignorance, and the magistratee in, 
terpreted suspicious ignorance to be guilty knowledge, 
I do not think they are the same thing.” 


Nor are they, and mosi ‘people will res- 
pectfully agree with the decision here. So 
far as one cah use the case as a basis for 
general. argument, it means thatin cases 
where “causing” an offence is charged, there 
must be some evidence of guilty knowledge, 
and that such knowledge cannot be infer- 
red merely because there circumstances 
are proved from which it is possible to 
suspect the existence of such knowledge. 

Looking atthe modern motor car cases, 
we find space for only two of them : Gold- 
smith v. Deakin (1934, 150 L. T. Rep. 157) 


and Evans v. Dell. (156 L. T. Rep. 240). Be- 


fore looking at these we must also note 
for our readers Cox and Sons v. Stdery 
(24 Tratfic Cas. 69) and Sidcup Estates v, 
Sidery (ibid., 164), in. both of which the 
employer was held liable for breaches of, 
or failure to comply with, the law. The 
first of them, we may just note, 13 not 
a “permitting” case. The second is so, 
and puts the liability of the employer 
very high. In Goldsmith v. Deakin the 
charge was one of permitting a motor coach 
to` be used as a stage carriage without 
either a public service or a road service 
licence. Its owner hired out his omnibus 
to the officersof a club uplsn the terms 
that they should pay £1 for the whole 
vehicle for- a journey from Canterbury 
to į dance in the neighbourhood. He also 
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agreed to put a driver ‘in charge of it, 
and—an important fact—that this driver 
° should collect individual tickets from the 
passengers. These tickets were not fare 
tickets, nor were separate fares paid on -the 
coach at all. They were paid to an official 
of. the club during the dance, and this 
‘was enough, asthe law stands, to make 
the case one of carrying passengers at 
separate fares— which involves the neces- 
sity for the two licences: The magistrates 
were quite sure that the coach was used 
as a stage carriage, but they found that 
the owner did not know it was so. used 
and so could not have “permitted” its use. 
This view did not, however, commend it- 
self to the Divisional Court, which, on 
appeal, ordered a conviction. Mr. Justice 
Avory gave a definition of “permitting” 
which may be quoted as of general value: 
“In my opinion, if a person hires out a vehicle 
in circumstances in which he ought to know that 
it will probably be used asa stage carriage and 
puts his servant in charge ofthat vehicle to use it in 
any way in which the hirer may choose to direct the 
servant to uge it, then he is within the. meaning of 
this statute, permitting it to be used as a stage 
carriage. He was, in effect, hiring out his 
coach and putting hie servant in charge of it, and 
at least leaving it to chance whether it would be 
used asa stage carriage or not. &® man does 
that he is permitting it to be used within the 
meaning of the statute.” 


. The facts in Evans v. Dell were close» 
ly similar. This case was fought out after 
the Road Traffic Act, 1934, had been pass- 
ed and had released coach owners from 
some of the difficulties in carrying private 
parties which the Act of 1930, as inter- 
preted by the courts, had placed in their 
way. The amendments made in 1934 did 
not affect the case, and the difference, 
_ slight yet real, between the two cases was 
in the manner of collecting tickets, In 
Goldsmith v. Deakin the owner's driver 
who we.it with the coach collected separate 
tickets, though they were not fare tickets. 
This was not so in, Evans v. Dell. Se- 
parate payments were made at the dance 
to the secretary or some agent of the 
hirers. They were not uniform and the 
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magistrates thought they were not “separate 
fares or payments charged or made” by the 
organisers and guests. They were merely, 
as it were, semi-gratuitous payments. Lofd 
Hewart differed on this point from the 
justices and thought the coach, as used, was 
a stage carriage. He agreed, however, that 
on the facts the justices could conclude 
that the respondent had not “with a guilty 
mind refrained from making inquiries and 
so committed the offence with whigh he 
is charged.” Accordingly, the dismissal 
below was upheld. Again we strive todraw 
a conclusion: or general rule as to what is 
‘permitting.’ You are, of course, guilty of 
the offence if you know that a thing unlaw- 
ful is going to be done, and sit still. You 
may be guilty if circumstances are before 
you which would .arouse the suspicion of 
a reasonable man that an infringement 
of the law may occur, and again do noth- 
ing. But if is not easy to see that the 
slight difference in the method of collecting 
place-tickels (not fare-tickets) which alone 
distinguishes the two cases, is one which 
ought to make a distinction in law. To many 
people it will look as if the proprietor who 
escaped in the second case had substantially 
the same inducement to be on the look-out for 
an infringement of the law as the proprietor 
who was condemned in the first. 

We must close by observing that there 
are some general remarks in the judgment 
in this case of Mr. Justice Goddard as to 
the necessity for mens rea in cases under 
the Road Traffic Acts which deserve care- 
ful consideration. It is difficult to recon- 
cile them with the decision in Cox v. Sidery ` 
(sup.) but we venture to say that they 
express a sound and just view of the sub- 
ject. When all the cases are reviewed, we 
are left in no state of satisfactory cer- 
tainty asto the legal meaning of ‘“‘permit- 
ting.’ Cases come up close on one side 
or the other of a line, but it is searcely 
possible to draw it with such firmness that 
one can always advise with certainty whe- 
ther a given case falls on one side of it 
or onthe other:—The Law Times. 





PERCOLATING WATER 


A matter of considerable difficulty, which 
was raised in the recent case of Re Sir John 
W. B. Simeon, Bart., and Re Isle of Wight 
Rural District Council (1937, 1 Ch. 525), 
may not unfittingly form the subject of a 
shcrt article. The only question in the 
case to which jt is desjred to allude here is 


that which related to the effect of a re- 
servation out of a grant of land of “all 
water (whether surface or underground) in 
or under any part” of certain property 
conveyed, coupled with a reservation of “all 
necessary easements, rights of way, 
privileges, advantages, powers, and liberties 
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for the full enjoyment of this reservation,” 
These provisions were reinforced by a 
declaration and a covenant, presently to be 
considered. SEE 
First it is necessary briefly to outline 
the general law, and in this connection 
the following passage cited by Mr. Justice 
‘Luxmoore, who was responsible for the 
recent decision, from Race v. Ward (1855, 4 
E. & B. 702), forms a good starting point. 
Water, it was said, is “no part of the soil, like 
sand, orclay, or stones; nor the produce 
of the soil, like grass, or turves, or trees 
-...and when it issues from the ground, 
till appropriated for: use, it flows onward 
by the law of gravitation. While it remains 
in the field where it issues forth, in the 
absence of any servitude or custom, giving 
a right to others, the cwner of the field, 
and he only, has a right to appropriate it; 
for no one else can do so without committ- 
ing a trespass upon the field ; but when it 
has left his field he has no more power over 
it, or interest in it, than any stranger.” 
The elusive character of the subject- 
matter under discussion is further illustrat- 
ed by the decision of the Court of Appeal in 
Acton v. Blundell (1843, 12 M. & W. 324), 
and that of the House of Lords in Chasemore 
v. Richards (1859,7 H. L. C. 349). These 
cases are so well-known that it is unneces- 
sary to gointo them here; but it may be 
recalled that in the former it was held that 
a landowner had no interest, in water 
percolating in an undefined’ channel 
through his property soas to enable him 
to maintain an. action against a neighbour 
who, by mining in the usual manner, had 
dried up a well, while in the latter case it 
was held that no right to the uninterrupted 
flow of percolating water could be acquired 
by prescription because no grant of such 
water could be presumed. 
e The only other case which- need be re- 
ferred toin the course ofa brief review, 
such as the present, of the problem is that 
of Mayor, c, of Bradford v. Pickles 
(73 L. T. Rep. 353 ; (1895) A. O. 587), which 
is important in view of Mr. Justice 
' Luxmoore's statement in Simeon’s case (sup.) 
that there was nothing in the speeches of 
the members of the House of Lords which 
prevented him from construing the 
covenants before him ashe did. The deci- 
sion in the Bradford case is founded on 
the principle in Chasemore v. Richards 
(sup.), but it carries the-matter further in 
establishing that a landowner’s right to 
divert or appropriate percolating water is 
exercisable irrespective of motiye—“whe- 


as 
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ther,” asthe headnote puts it, “to improve 
his own land, or maliciously to injure his 
neighbour, or to induce his neighbour to, 
buy him out.” This is usually regarded as 
the main effect of the decision, but the 
question of more immediate concern from 
the view:point of our problem is the legality 
of the respondent's -operations in face of 
the following provisions of the Bradford 
Waterworks: Act, 1854. “It shall not be 
lawful,” the Act provided, “for any person 
other than the company to divert, alter, 
or appropriate in any other manner than 
by law they may be legally entitled to, 
any cf the waters supplying or flowing 
from certain streamsor springs .. . arising 
or flowing in and through a certain farm 
... orto sink any well or pit, or do any 
act, matter, or thing whereby the waters 
of the said springs might be drawn off or 
diminished in quantity. . . .” The respon- 
dent’s acts were all done upon his own 
land, and related only to percolating water 
which, but for his interference, would have 
found its way to.the appellant’s works. 

In regard to the effect of the Act, Lord 
Halsbury intimated (1) that it contemplated 
that persons other than the company might 
be legally entitled to appropriate, &c; and . 
(2) that the acts against which the section 


-was directed in penal terms (these have 


not been reproduced) must be illegal 
diversion. “The thing which is prohibited,” 
the learned Lord said, “is taking or diverting 
water which has been appropriated and 
paid for by the company; but the thing 
which is not prohibited is taking water 
which has not reached the company’s 
premises, tothe property in which no title 
is given by the.section, and which, by the 
very act complained of, never can reach the 
company’s premises at all.” 

The draftsman of the section, it was 
observed, ‘‘was encountered with the pro- 
position in his own mind that you could 
not absolutely assent property of percolat- 
ing water at all. You may have a right 
to the flow of water; you may have a prop- 
erty in the water when it is collected and 
appropriated and reduced into possession ; 
but in. view of the particular subject- 
matter with which the draftsman was deal- 
ing, it seems to me intelligible enough why 
he . adopted the phraseology now under 
consideration.” 
~ According to Lord Watson the object of 
the siatutory provision was to give protec- 
tion to the supply of water which had heen 
acquired by or belonged to the company 
for the time being ; and it was not meant to 
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forbid; and did not prevent, any legitimate 
use made by a neighbouring proprietor of 
ewater running upon or percolating below 
his land béfore itreached the appellant’s 
supply and became part of their under- 
taking. { did not “prevent the diversion 
or impounding by an adjacent proprietor 
of water in his own land which has never 
reached that point, so long as his operation 
are such as the law permits.” z 

The arbitrator whose findings were þe- 
fore the court in Simeon’s case awarded 
(in the form of a special case) compensa- 
tion to the owner of the land in favour of 
which the reservations already referred to 
had been made on the footing that (a) a 
pumping station if erected on the land 
burdened by the reservations would prob- 
ably tap water which would otherwise 
percolate to the area retained and might 
affect the quanlity of water reaching such 
area upon which a pumping station and 
certain works had been erected some years 
before, and (b) that a pumping station on 
the former land would not be likely to tap 
any water which, in the absence of such 


a station, could not be tapped at the 
existing station. l 
The terms of the reservations have 


already been indicated, and these must be 
supplemented by setting out the declaration 
and covenant. The former was as follows: 
“It is hereby agıeed that this reservation 
is not to prevent or hinder the sub-pur- 
chaser [the purchaser was so described in 
the conveyance! of the said property at his 
own cost from taking water (whether surface 
or underground) from his own premises for 
' all agricultural and domestic-purposes con- 
nected with the use and enjoyment of such 
premises but not for sale or use on any other 
property without the consent of the vender 
or other the owner forthe time being of 
the water excepted from this conveyance.” 
` Under the covenant the ‘‘sub purchaser” 
and his successors “will not do anything on 


the said property hereby conveyed or any © 


`~ 


17110 


part or parts thereof whereby any supply 
of water now obtained therefrom or any 
part thereof or any supply. hereafter to be 
obtained therefrom in addition to or fh -> 
substitution therefor shall be diminished 
or the purity thereof impaired.” 

Mr. Justice Luxmoore assented to the 
argument that the attempt to reserve all 
water out of the land conveyed had no legal 
effect, but declined to accede to the con- 
clusion sought to be drawn therefrom or that 
no meaning eculd be given to the words 
that followed soas to confer any right or 
easement in respect of the water in or under 
the land conveyed. The reservation of “all 
necessary easements, rights of way, privi- 


leges, advantages, powers and liberties for 


full enjoyment of this reservation’ could, 
the learned judge said, and in his judgment 
ought to, be construed “as the reservation 
of all necessary rights to enable the grantor 
reserving those rights to obtain water from 
the land conveyed.” The meaning of the 
parties was made clear by the declaration 
(above quoted). If the grant of the ease- 
ments and rights had stood alone and the 
attempted reservation of water had heen 
omitted, there could, his Lordship said, 
be no doubt but that the easements and 
rights would have been valid; and so far 
a9 the covenant, was concerned, the position 
clearer. Reading the latter in the light of 
the rest of the conveyance, and bearing in 
mind the circumstances, it ought fairly to 
be construed “as imposing a contractual 
prohibition on the ecovenantor and those 
deriving title under him from doing any- ` 
thing to interfere with the existing and 
future water supply at the existing works.” 

It has been necessary to treat this case 
at some length as the distinction is not 
at first sight very easy to understand, but 
it is thought that the importance of the 
decision for conveyancers and ctheré 
justifies the course which has been adopt- 
ed :—The Law Times. 


Extracts from Contemporaries. 


Road safety. 

The publication of figures relating to 
road Casualties during September when 
583 persons were killed and 20,934 were 
injured (16 and 188 respectively more than 
during September, 1936), isa reminder that 
the road safety problem is _as acute 
as ever, notwithstanding the efforts which 
have been made to deal. with it. Before 


returning once again to the problem it may 
be noted that of last month’s deaths 295 
occurred on roads subject toa speed limit 
and 288 on roads where no limit is imposed. 
Of the total number of pedestrians 
killed —232 or eight fewer than a year ago— 
no less than 178 met their death on roads 
where a speed limit was in force and 
fifty-three on other roads, With the.remaia- 
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der of road users, however, the position is | 
reversed, 116 having been killed on roads 
Ofethe former and 235 on roads of the 
latter character. Such a divergence may 
well constitnte a starting point for valuable 
conclusions and amply justify the policy of 
separate classification. Among recent state- 
ments and recommondations bearing on the 
problem to which reference may be made, 
one of the most important is the presiden- 
tial address of Lord McGowan, which was 
delivered at the recent congress of the 
National Society First Association. The 
speech was duly reported in the daily Press 
and cannot be summarised here, but atten- 
tion may be drawn to the emphasis laid 
upon the importance of sinking sectional 
differences and interests in any effort to 
prevent accidents. The speaker was pri- 
marily concerned with accidents encountered 
in the course of industry, but the appli-. 
cability of the principle to the road pro- 
blem need not be stressed. It may, how- 
ever, be noted that the same point was taken 
by Mr. L. Bargin, Minister of Transport, who, 
when addressing the National Chamber of 
Trade at Chester a faw days later, invited 
the wholehearted co-operation of everybody 
—-pedestrians, car drivers, cyclists, or 
whatever class of vehicle they might drive 
—in.the solution of the problem now under 
consideration. Constructing new roads, 
he said, did not help the accident figures, 
and he did not conceive it to be any part 


of his duty to provide roads where people | 


could drive at 70 miles an hour. - 


Driving vices. .. 

At the Congres of the National Safety 
First Association, of which “mention is 
made in the preceding paragraph, Mr. 
Burgin alluded to the vice of impatience, 
which, in our view, may not unfairly be 
regarded as a fruitful source of danger. 
The Minister of Transport expressed him- 
self as distressed when showing consider- 
ation ata pedestrian crossing to children or 
the aged at the impatience of those behind, 
and he deprecated the use of the hooter or 
horn by onedriver to instruct another in 
manners. In taking particular care at a 
bend, he said, he had heard a blatant 
hooter from behind because someone want- 
ed toget roundin a hurry. Such things 
were bad manners, and their elimination 
would help in solving the problem of acci- 
dents. ‘This view may. be readily endorsed, 
and itmay be suggested that the resent- 
ment to which such behaviour not infre- 
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quently gives rise is itself a disturbing 
factor militating against safe driving. In 
addition to the impatient, there is the 
careless driver, about whom Captain A. U. 
M. Hudson, Parliamentary Secretary, Minis- 
try of Transport, bad something to say, Not 
everyone will agree with the statement 
that in spite of the intensive campaign 
of recent years, the careless individual 
is still far more ccmmon on the roads than 
the careful one, though the speaker's driv- 
ing experience of the folly of many road 
users is certainly not unique. He drove him- 
self, he said about 11,000 miles every year, 
and scarcely a day passed without his seeing 
someone either needlessly risking his own 


life, or, what was more important, risking 


the life of someone else. A realisation of 
individual responsibility, not by motorists 
alone, but by cyclists ard pedestrians as 
well, was, he urged, the key to the pro- 
blem .of road safety.. It may be recalled 
that the careless driver is the subject of le- 
gislation—driving ‘‘without due care and 
attention” being, of course, an offence under 
s. 12 ofthe Road Traffic Act, 1930. The 
impatient individual is more elusive, but 
the giving rein to his propensities may well 
bring him within: the strictures in the same 
section in regard to driving without rea- 
sonable consideration for other persons 
using the road. Athird class of driver, 
the inexpert, was referred to in connection 
with speed and skidding at a later cession 
of the same congress. Admiral E. O. Hef- 
ford, in reference tospeed asa factor in 
road accidents, expressed the opinion that 
many of: the dangers were caused by in- 
expert drivers trying under unsuitable 
conditions to do what expert drivers could 
only do safely under favourable conditions, 
while during a discussion it was suggested 
thatsome motorists wouid skid on any road, 
and that attention should be given by the 
testers to see that “L” motorists under- 
stood how to use their brakes in various 
Captain Hudson exe 
pressed himself as interested in the sug- 
gestion and stated that he would see that 
it was. passed on to the responsible de- 
partment. It was not, he urged, fair to 
blame the road when the driver himself 
was so often to blame for skidding:—The 
Solicitors’ Journal. 


Gare of Defective. 

A case of great interest to local autho- 
rities and to all managers and officers of 
institutions that have the care of defectives 
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will be found reported in full in the All 
England Law Reports of October 16 Holgate 
v. Lancashire Mental, Hospitals. Board, Gill 
and Robertson (1937, 4 All E.R.19.) has 
caused a good deal of concern and hab 
evoked a special Oircular from the Board 
of Control (No. 837, August, 1937). L., after 
many Convictions as a young person for 
indecent assault and other offences, was 
sent to areformatory. Further charges of 
a similar kindled to an order, made. in 
1927, that he should be detained during 
His Majesty's pleasure. Sent at first to 
Retford, where dangerous lunatics are 


detained, he was subsequently transferred - 


to Calderstone, Lancs. After he had been 
there six months, his brother applied for 
him to be allowed out on licence, the 
family worked in’a mill, while the daughter 
-kept house. A Visitor reported on that 
occasion that if the brother took a week's 
holiday and stayed at home to look after 
the patient, the application was a proper‘one. 
But the first time it was made it was not 
granted in view of the patient's short term 
of residence, but a renewed application 
was granted six months later for a 
fortnight’s licence, to be extended.to one 
month if his conduct were satisfactory. 
The Deputy Superintendent signed the 
licence. “Without any inquiry as to the 
supervision available, it was renewed for 
another fortnight, and later for another 
month. Before the extended leave elapsed 
the defective visited the house of the 
plaintiffs and, the daughter being alone, 
‘he struck her on the head and inflicted 
terrible injury. He was subsequently tried 
and convicted and ordered to be detained 
during His Majesty’s pleasure. The plain- 
tiffs now sued the Board for damages for 
negligence and joined the superintendent 
and acting superintendent. 


Error of Judgment or Negligence. 
The action was tried in June at the 


Liverpool assizes by Lewis, J., and a 


special jury. As the Circular of the Board 
of Control rightly points ‘out, the lucid sum- 
ming-up of the learned Judge does not alter 
the existing law upon the issue of licence; 
he draws the established distinction between 
a mere error of judgment and negligence. 
The relevant considerations on both sides 
of the line are fairly stated and the 
verdict is of moment because it indicates 
what a special jury regarded in these 
circumstances a8 failure to take reasonable 
care. The doctors concerned were men 
of the highest experience, but the superin- 
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tendent did not personally sign the licence ; 
he was busy elbewhere ; and at the criminal 
trial he admitted that this man —possese- 
ing the mental calibre of a boy of nine— 
was not safe to be out. And, further 
no inquiry as to supervision or otherwise 


was made. when the licence was granted 


and none when it was extended. On the 
other hand, the committee were not experts, . 
but members of the public doing voluntary 
work. The jury found for the plaintiffs 
for 4,0001, in addition to the special dama- 
ges. It does not follow, either from the 
summing-up or from the verdict, thatthe 
grant of licences to defectives should be 
restricted. This, ‘the Circular declares, 
would be an unwarranted inference. License 
of selected patients under appropriate 
supervision is both necessary and proper, 
but reasonable care exercised in the grant- 
ing and during the currency of licences 
is equally essential—The Law Journal. 


~~ 


A Serious Libel... 

The damages given in Camrose v. Action 
Press, etc. (Times, October 16), were heavy 
but we think most people will agee with the 
estimate at which the jury arrived. The 
plaintiff alleged in his innuendo that the 
words published meant and were under- 
stood to mean that he was an “unscrupul- 
ous, unpatriotic Jewish financier.” We 
doubt if it is defamatory nowadays to 
say that a man is a Jew. Pecpte have 
different opinions as to the meaning of that 
term, and Jews are known to possess many 
of the highest qualities and virtues, both 
public and private. Butif the proprietor 
of a prominent newspaper alleges in his 
innuendo that he has been charged with 
being an unscrupulous and unpatriotic 
Jew, and can make good that the words 
used are capable of bearing that meaning 
and if the jury find that they did, in their 
time, place and context, bear that meaning 
and that they are false, then surely it isa 
case for examplary damages. Lawyers” 
always treasure the freedom of ,the Press, 
and are probably aptto think more lightly 
of hostile criticism than other men. They 
realise, also, that men in public life, 
whether in Parliament or the Press, must 
be prepared for sharp thrusts, But there 
are certain limits beyond which critics 
step only at their peril. Unless they* can 
fully justify the excess they must suffer 
for their rashness. This, we think, is the 
right conclusion to draw from ` an important 
case. —The Law Journal. 
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A CAVEAT ON CRIME CONTROL. 


Public interest in the prevention of crime 
has increased tremendously in the last two 
years, but no substantial progress has beeu 
made in bringing the American public 
closer to an understanding of the problems 
that such prevention involves. The Attor- 
ney-General of the United States called a 


conference on crime followed by similar. 


conferences in various states including New 
York. Governor Lehman presented alegis- 
lative program emanating from his confer- 
ence which purported to cover the field. A 
special prosécutor has been investigating 
“racketeering” in New York City and has 
obtained convictions. There has been ample 
publicity for all these activities. But none 
of the dilemmas which lie at the root of any 
effort to deal with crime by law has been 
exposed to public view. On the contrary, 
the crime conferences, fostered the belief 
that because they were attended by “scien- 
tists” and “experts” any proposals made 
by them proceeded from a fund of know- 
ledge adequate, or nearly adequate, to solve 
the practical problems of crime control. In 
addition, there has been an impressive 
series of newspaper and motion picture glori- 
fications of the police work of Mr. J. Edgar 
Hoover and his Bureau and of the integrity 
and ability as prosecutors of men like Mr. 
Dewey in New York. Asa result, the faith 
that crime programs of the. Lehman type, 
police work of the Hoover type, and prose- 


cution of the Dewey type will substantially . 


eliminate crime is almost as widely held 
as the belief that the Bureau of Investiga- 
tion fulfils the principal function ef the 
Department of Justice of the United States. 

To attack this popular faith isa task 
which is ‘unpleasant for several obvious 
reasons, The criminal law shares with the 
rest of our law the need ofa careful and 
critical revaluation ; the crime conferences 
were, potentially ab least, a step in that 
direction and the crime programs, includ- 
ing Governor Lehman's contain some use- 


ful measures which have often been in- 
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_sincerely criticized. Police organization 
and personnel in the major part of the 


United States are incredibly poor and the 
organization and personnel of the Bureau 
of Investigation constitute a genuine im- 
provement. Prosecution in this country has 
long suffered from the twin diseases of in- 
efficiency and corruption, and we sorely 
need the kind of corrective that able spe- 


cial prosecutors from time to time supply. 


Finally, we have all used bitter words 
about the public's apathy towards the crime 
problem and it seems somewhat ungenerous 
to complain when that apathy suddenly 
turns into vociferous enthusiasm for getting 
something done. 


It is nevertheless important, for much 
weightier reasons, that the popular faith 
to which I alluded be attacked and that 
students of the crime problem devote some 
tims to attacking it. It is important be- 
cause oversimplification of the problems of 
crime and of the criminal law has led the 
public to expect results that the criminal 
law machine will never produce, may lead 
to the uncritical acceptance in the name 
of crime control of measures that are pro- 
foundly unwise and will make it progres- 
sively more difficult to direct popular enthu- 
siasm along the most;productive channels. 
A brief re-consideration of the ultimate 
dilemmas of criminal justice may, there- 
fore, not be without value. At the least, 
it may serve to make clear that crime con- 
ference, law reform, more successful police, 
and more capable presecntion cannot cut 
as deeply into the tough issues of crime as 
the public has been led to suppose. At 
the most, it may provoke thought as to the 
most profitable area of practical activity, 
for, as Tawney remarked, “the practical 
thing for a traveler whois uncertain of his 
path is not to proceed with the utmost 
rapidity in the wrong direction: if 18 to 
consider how to find the right one.” In 
any case,it may assist in drafting the 
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message which can with least danger be 
heralded abroad. . 


° I 


_ The two major problems of the substan- 
tive law are those of determining what 
behavior should be declared to be criminal 
and whatto do with persons who are con- 
victed of engaging in such behavior. Since 
the end tobe achieved is the protection of 
the public against human behavior that 
has undesirable consequences, the determi- 
Nation of what behavior to make criminal 
presents three issues: (1) what consequen- 
ces of behavior is it desirable to prevent; 


(2) what behavior tends to produce these 


consequences,’ directly or’ indirectly, or 
serves to identify persons-who are likely to 
engage in such behavior ; (3) which of these 
forms of bebavior can be prevented by the 
methods of the criminal law, without caus- 


ing moré harmful consequences than the: 


prevention achieved is worth ? The erimi- 


nal law can’ achieve results only by the 


treatment of actual offenders, but methods 
of -treatment Vary and they may operate to 
prevent «crimés in different ways. They 
may operate upon the offender himself by 
incapacitating, intimidating or reforming 
him and they may operate on potential 
offenders in the remainder of the population, 
deterring them by the force of example. The 
determination of what to do with persons 
who are convicted of crime, therefore, pre- 
sents three issues: (1) what methods of 
treatment best serve the various possible 
ends of treatment; (2) to what extent are 
the various ends of treatment in harmony 
or in conflict with one another, (3) where 
they are in conflict, whatis their relative 
importance. That there is an intimate rela- 
tionship betwéen the behavior and treat- 
ment problems is obvious since the disad- 
vantages as well asthe advantages of mak- 
ing behavior criminal will turn very largely 
on the character of the treatment prescrib- 
ed, and the choice of treatment methods is 
affected, at least in part, by the reasons 
for making the behavior criminal. 

In its broadest aspect, the determination 
of what behavior to make criminal is a 
somewhat larger problem than that of deter- 
mining what sort of social order we desire 

' to have, for it includes the determination 
of the extent to which the criminal law is 
a desirable and éffective method of achiev- 
ing it. Itis not surprising, therefore, that 
we donot suffer from an over-production 
of wise solutions. Itis also quite startling 
to reflect that these issues cannot be avoid- 
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ed in any genuine revision of the penal law, 
that, to paraphrase another remark of 
Tawney’s, its revisors will make a decision 
even if they refuse to decide. Revision ae 
cordingly faces the paradoxes of all law re- 
form which must, for political reasons, be 
subservient to the social and e¢onomics atus 
quo though its purpose is to build for a 
changing society in a troubled-worid. 
Many students of the criminal Jaw seek 
to avoid these paradoxes by confining their 
thinking to the existing ca'alogue of major 
crimes, on the’ theory that the behavior 
comprehended within the legal categories of 
homicide, serious bodily injury, arson, kid- ` 
napping, burglary, robbery, larceny and’ 
perhaps extortion and embezzlement would 
be offensive in any society. They are con- 
cerned wiih preventing this behavior and 
particularly with the elimination of the pro- ` 
fessional criminal. But not even this 
seemingly safe ground escapes major dilem= 
mas. If the law is to achieve its maximum ~ 
efficacy in preventing, for example, physical 
Violence, it is not sufficient merely to make 
it criminal to cause such violence inten- 
tionally, or even negligently. Behavior must 
be singled out which makes violence pro- 
bable in the long run or identifies individu- 
als: who are dangerously likely to cause it; 
and if must bs made criminal regardless 
of the results in the particular case. Thus 
reckless driving is criminal, and, on the 
same theory, so are attempts, solicitation, 
conspiracies and various kinds of assembly 
and disorderly conduct. Not even this, how- ` 
ever, is deemed to be sufficient to reach 
the professional criminal and, again on the 
same theory, public enemy laws, elaborate 
vagrancy statutes and catch-all anti-racke- 
teering measures are advanced. It is at 
this point that the dilemma sets in, for the 
broader and more effective such measures 
are aS weapons against the professionals 
criminal, the greater also is the danger that 
they will be employed against strikers, labor - 
organizers, political reformers and others 
who may incur the displeasure of the police. 
The danger here, be it noted, is not only 
that of corruption and abuse; itis the far’ 
more fundamental one, which criminolo- 
gists often fail to note, that not all behavior 
which threatens violence or destruction of 
property is equally undesirable and some - 
may not be undesirable at all. Labor anions 
make strikes probable and strikes involve 
a danger of violence, but this evil is totally 
incommensurate with the evil of abolishing. 
labor unions or prohibiting strikes. A de- 
monstration of unemployed may create a 
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danger of riot butit may also be the efficient 
cause. of a grant of relief that will prevent 
starvation... A similar point holds with re- 
Bard to “racketeering,” for a capitalist eco- 
nomy often -posits difficulties in dis- 
tinguishing .“racketeering” activity from 
clever. financing, the exploitation of new 


/pportunities, shrewd competition or 
even aggressive labor leadership. Not 
‘all - of these difficulties are overcome 


by Mr. Dewey's definition of racketeering 
as “the systematic extortion of muney 
through intimidation by an organization 
conducted for that purpose” for the whole 
problem resides in the question what is 
“intimidation” and what is permissible 
pressure or perstiasion ? Since laws must 
be drafted in general -terms, difficulties 
such as thesecan be met only by conferring 
upon administrative officers a discretion 
which involves dangers, well marked in our 
times, to which many crime experts remain 
remarkably insensitive, although these 
dangers are at least as serious as those of 
crime itself. 

These difficulties are slight and narrowly 
restricted, however, compared to the dilem- 
mas of the treatment problem arising 
throughout the entire field of the criminal 
law. Punishment is necessarily uncertain 
and men fear it ‘to an indeterminate and 
inconstant degree, which no one can measure 
or hope to measure. There is an indefinite 
and unascertainable limit to the severity 
of the penalties which complainants, pro- 
secutors, Judges and juries will be willing 
to enforce and when that limit is crossed, 
nulification is reached. Undue bloodshed 
and cruelty inflicted in the name of the 
law have the same deleterious effect upon 
public morals as undue bloodshed and 
cruelty inflicted in the name of anything 
else, and, in addition, stimulate hatred of 
‘the law. Butin what scale are bloodshed 
and cruelty to be weighed to determine 
if they are undue? Men who are brutally 
treated in prison tend to an unknown 
extent to. risk their promising careers 
after release in satisfying an understandable 
thirst for revenge. Inadequate penalties, 
on the other other hand, discourage en- 
forcement and provoke, to ah incalcul- 
able and varying extent, lynching and 
‘self-help. Some men are dangerous and 
others are not; some are corrigible and 
others are not, but how can those who are 
corrigible be separated from those who 
are not with reasonable contidence? And 
how are we to set about with some assurance 
reforming those who, are corrigible until 
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someone tells us what Plato could not; 
how virtue is taught? And even if the 
are reformed, how are jobs to be found 
for them without encouraging the unem- 
ployed to commit crimes? The doubts 
created by these reflections may be in- 
tensified when one recognizes that the best 
methods of terrifying potential offenders 
are likely to be the worst means for re- 
forming actual offenders; that no one 
knows, in spite of recent pronouncements 
on the subject, whether more crime can 
be prevented in the one way or in the 
other. In any event, prisons are both few 
in number and expensive to maintain and 
any marked increase in the death penalty 
would not be politically feasible even if 
it were practically wise. 

That these dilemmas are genuine is 
indicated clearly enoughin current debate. 
Policemen argue for stern penalties and 
shout down parole. Humanitarians and 
social workers plead for light or indeter- 
minate sentences and efforts to reform. 
Psychiatrists seriously maintain that they 
know how to separate the harmless from 
the dangerous and the corrigible from the 
incorrigible and to reform the corrigible. 
At the same time that they deny that 
morality can be distinguished from the 
mores, they denounce the moral preoccupa- 
tions of the law as unjust, preach the 
theological virtue of charity in scientific 
disguise and urge that the criminal courts 
be turned into psychiatric clinics. In spite 
of much profession of co-operation and 
mutual esteem, one group does not really 
understand any of the others and this 
for the excellent reason that they all 
overstate their knowledge and take only 
a partial view of the problem. The un- 
welcome truth may be that there is no 
genuine solution to the ultimate dilemmas 
of treatment, because there is no knowledge 
sufficient to guide a rational choice. Ben- 
tham's insight that the only chcices to be 
made are choices among evils carries with 
it the conclusion that none can be made 
with conviction or satisfaction. 


lI. 


The two major procedural problems are 
those cf apprehension and trial of suspected 
persons. The problem of apprehension in- 
volves two questions: (1) what methods 
of keeping tabs on ihe population, con- 
ducting investigations and meking arrests 
are likely to be mest effective; :2) of 
these methcds which should the police 
be permitted toemploy? The first question 
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is easier to answer than the second because 
ib involves only ‘a selection of means to 
g single end and knowledge is adequate for 
the choice. But the second question is one 
of ends as well as means since the 
apprehension of suspected persons is not 
the only end of government. Police prac- 
tices which are effective means of ap- 
prehension may seriously disserve such 
ether ends as the- preservation of general 
security. This is a point which peculiarly 
escapes those students of crime who con- 
stantly contrast the modernity- of the 
methods of the criminal and the antiquity 
of the “legal obstacles” with which we 
surround those whom we expect fo catch 
him: The criminal’s job is a less respon- 
sible one than the policeman'’s and he 
can afford to take more chances. Most of 
the “legal obstacles” are designed to keep 
policeman responsible to their complex 
allegiances .as officers of the state -and 
the law, recognizing the sad facts that 
they may make errors of judgment, moral 
slips and may even become the tools of 
those whose primary concern is not the 
common gocd. Thus proposals for universal 
finger-printing, more extensive powers of 
arrest, 
extradition procedure, broader extradition 
rules or the total abolition of extradition 
formalities raise dilemmas as serious as 
those presented by the substantive law. 


Such measures may make it easier to- 


. catch criminals; they may also achieve 
other results ranging from the industrial 
blacklist and the shooting of wrongly. 
suspected persons to the facilitation of a 
fascist coup d'etat. 

Similar dilemmas are presented by some 


at least of the proposals designed to make > 


it easier to obtain convictions by the 
creation of presumptions to relieve the 
- prosecution of the burden of proving the 
prima facie case andthe abolition of suc- 
legal protections as are granted the ac- 
cused by the presumption of innocence, 
the requirement of a unanimous verdict, 
the rule forbidding comment on the de- 
fendant's failure to testify, the privilege 
against self-incrimination and the limitations 
on proof of defendant's character. Effici- 
ency in prosecution must be measured by 
the success with which the guilty are con- 
victed and the innocent acquitted. But 
such is the nature of judicial proof that 


guilt and innocence can never be certainly - 
known. by the tribunal and any devices - 
which mats it easier to convict the.guilty 


also make. it easier to convict the innocent. 
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On which sideis it better thatthe balance 


be weighted ? The prosecutor's stock answer 
is that we have worried sufficiently. long 
about fairness to persons accused of crime 
and should now begin to worry about the 
people who aro injured by crime. -But 
the question somehow survives the answer. 
The difficulty magnifies when one ruminates* 
on the problem of prosecution as only one 
step in the many processes of the criminal 
law. We are uncertain what to try to do 
with convicted persons and still more uns. 
certain ihat we can succeed in doing what 
we decide to try to do. With all the 
present difficulties of prosecution the 
number of persons convicted of crime 
annually is tremendously large as it is. 
How likely. is it then that a somewhat in- 
creased conviction rate will substantially 
alter the crime budget ? 

These dilemmas are avoided by measures 
that are designed merely to improve the 
organization, personnel and technique of 
police and prosecution. They are also 
avoided by efforts to improve the ‘calibre 
of jury service. They would be avoided 
too by steps to improve the caliber of 
judges and to eliminate official dishonesty 
at all stages of the proceedings. It may 
be. ‘questioned indeed whether this is not 
the focal-point of the whole complex of 
problems subsumed under the term “rackee 
teering’’. Unless private groups, like the 
Mayor's Committee recently formed in New 
York City, state their -problem in this 
way, there is no reason to believe that 
good may come of their activities., Even 
if they’ do, however, it is well to remember 
that citizens’ committees find it easier to 
talk about the link between crime and 
politics than to do anything to break it.- 
This much at least the age of the link 
attests. Reforms such as these are’ worth , 
seeking, however, for their own sake, and the’ 
improvement to be anticipated if they ever 
are made lies much more largely in the 


general satisfaction of better government 


than in the particular ‘satisfaction of a 
reduction of the amount of crime. Moreover, 
ever if the crime rate should be somewhat. 
reduced the world would remain much the” 
same. The New York prostitutes whom 
Mr. Dewey may have freed from wage 
slavery are likely to remain slaves to their 
profession. 


Til. ae 


The dilemmas are algo avoided, of 
course, by crime prevention through instru- 
mentalities other than the criminal law. Man 


ened 
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becomes .good ‘socially by being good in- 
dividually and-the general means -to in- 
djvidual ‘goodness are education, freedom 
from’ economic and physical handicaps, 
and tne opportunity to function and be of 
service. This much follows from an under- 
standing of man as a rational animal-and 
it is unnecessary to point for corroboration 


to the findings of empirical research that - 


most criminals. are the underprivileged 
Offspring of underprivileged parents. Tt is, 
with relatively minor exceptions, all that 
we know of the ultimate causes of crime. 
Hence ‘the most satisfactory method of 


crime prevention is the solution of the. 


basic problems of government—the pro- 
duction and distribution of external goods, 
education and recreation. - Not even educa- 
tion and recreation alone will do, as any 
social worker will testify. The educated 
dnd recreated. panper asks why he 
is a pauper and may not be satisfied 
with the answer. Even. Lord -Coke 
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conceded the essentials of the - point, 
at the end of ‘the “Third Institute.” 
Pravide-for the “good education of youth” | 
and prevent idleness by “teaching honest 
trades" he admonished in what is. perhaps 
the only one of his dicta that American 
lawyers might hesitate to cite. - ` 

‘That the problems of social reform 
present dilemmas of their. own, I.do not 
pretend to deny. I argue only that. one 
ean say for social reform as a means to 
the end of’ improved crime control what 
can also be said for better -personnel 
but cannot be said for drastic 
tightening of the processes of the 
criminal law— that even if the end should 


_not be achieved, the means is desirable 


for itsown sake. I argue, finally, that thig 
should have been the primary message of 
the crime conferences and that this is the 
story which the newspapers should have 
carried.—Criminal Law and Criminology. 
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A DOMICILE DECISION. ` 


The recent Judgment of Simonds, J., in 
In re: Baron Borwick of Hawkshead, ou 


the question whether the late Lord Borwick - 


had changed his English domicile of 
origin, and had acquired a French domicile 
some time before his death in 1936, was 
an important and interesting decision on 
a question which not infrequently arises. 
Such questions are generally difficult, not 
bécause the law is not by this time well 
settled, but because they necessitate draw: 
ing an inference of intention from a mass 
of evidence of acts, conversations, docu- 
ments, ‘and general habits which are often 
inconsistent, and which afford grounds for 
powerful arguments one way or. the other. 
The -case, unless it goes higher, will pro- 
bably not be reported in the Law 
Reports, but it may be uéeful to review 
some of ihe salient facts and arguments 
which were relied on to prove a change of 


domicile of origin, and to-show why they- 


failed to convinece..the court, that there 
had been such a change. 1 
The late Lord Borwick was..born in 
England - in’ 1845 and having with _ his 
brother succeded his fatherin the conduct 
and ownership of an important manufact- 
uring business, died in France in -1936 


leaving a large fortune,. after having. 


settled considerable sums on -his children. 
He left -several children surviving him 


and seventeen grandchildren, and by hIS 
will he bequeathed the residue of his 
estate to be divided among his grand- 
children, thus cutting out their parents. 
His wife, Lady Borwick, who survived, 
him some two months. only and died in 
England, left the whole of her large 
residuary estate to one grandson. ‘Neither 
of these wills would have been valid in. 
France, because‘ the testator’s children 
were left out of them, and these proceed- 
ings were taken at the instance of some 
of the children claiming that Lord Borwick 
was domiciled in France at the date of 
his death, and, if so, that the legal 
fiction that.the foreign domicile must be 
imputed to his widow prevailed, notwith- 
standing the fact that her life was spent, 


in separation from her husband for many 


years, entirely in England. 
There was no judicial or formal separa-' 
tion between the spouses, who were 


: married- in 1872, but they never lived 


together after 1915, and after that only 
met.each other once in 1919. But Lord. 
Borwick was always on most affectionate 
terms with all his children,and grand- 
children, some of whom frequently visited 
him abroad.. At the age of sixty-five he 
formed an, association with a French lady, 
which lasted the rest of his life, spent 
mostly in Paris or at Nicein flats which ` 


. 62 


he took for his companion.. From 1910 
he used to winter abroid, and from 1915 
Je resided almost entirely abroad. He 
was devoted to fishing and spent much 
time in pursuit of the sport in Germany, 
. Austria and Ozechoslovakia. He visited 
England but occasionally, and then mostly 
for fishing in the rivers Wye or Test, 
and in 1927 was-negotiating for a house 


on the Wye. He retained two houses in 


London, one’ of. which was intended for 
Lady Borwick’s residence, but when he 
came to town he usually stayed at one 
of his clubs, and used neither house, 
except one as a storehouse for clothes 
and other ‘things. In 1917 he bought a 
site for his tomb in the cemetery at Nice, 
and later had a most elaborate monument 
erected on-.it- béaring an inscription that 
it was “the family vault of Robert Hudson, 
Baron Borwick of Hawkshead,” and in a 
French will of that date he directed that 
his: ashes, after’ cremation, were to be 
buried there. He died at Nice and was 
buried there, but notin the tomb he had 
originally prepared for himself. 

On these and similar facts it was con- 
tended that the testator had about 1321 
definitely abandoned his domicile of origin 
_and acquired’ a French domicile. But 
“there were other facts, and particularly 
declarations of intention which told strongly 
the other way. If, as the learned Judge 
observed, a person whose every act pro- 
claimed that he had abandoned England 
and made his permanent home abroad 
stated that he intended to retain his 
English domicile, such a statement would 
be of no ‘value. Broadly speaking, a 
statement of intention in regard to acts 
may be of value, and, indeed, decisive, 
but a statement of intention as regards the 
legal consequences of acts can be of little 
account. 

The testator, both in his French’ will 
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ing the law aslaid down 
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of 1917 and his last will of 1935 and also 
ina settlement of 1932, described himself 
as domiciled in England, though resident 
in France. In a lease of 1921 of a flat h 
Paris, granted by him, he was described 
as residentin France, the French, word 
connoting temporary residence, as. opposed 
to demeurant.. Although for the last 
twenty years of his life he spent nearly 


all his time in France, when he was not ` 


away fishing, he never purchaged or 
leased any house or flat there for his. 
own occupation ; the flats he took,. both 
in -Paris and Nice were in the name of 
the French lady already referred to. On 
the Other hand, he still retained two 
London residences, either of which he 
could oveupy, he continued kis member- 
ship of two London clubs. he visited and 
voted in the House of Lords when he 
came to England during its session, he 
was chairman of George Borwick & Sons, 
Ltd, until 1919, and except for a short 
interval, a director until his -death. The 
bulk of his estate was property situate in 
England, and he ‘appeared to take no 
interest in French public affairs. He 
also kept his main banking account in 
London. j 

On these facts Simonds, J., held, apply- 
in Winans v. 
Att. Gen. [IEO] A. C. 287, that the onus 
which lay upon those who alleged the 
acquisition of a French domicile had not 
been discharged. The onus in such a 
case has always been heavy, and it 
seems now even more difficult to establish 
a change to a foreign domicile than it 
wasin the days when Whicker v. Hume 
(1858), 7 H. L. O. 124, was decided. In- 
cidentally it may be noted that if the 


recent Inheritance Bill became the. law, in. 


anything like its latest form, this kind of 


litigation would become practically absolete.'* 


—The Solicitors Journal. 
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_€xtracts from Contemporaries. 


New Method for Proving identity of 

Fingerprints. 

A novel procedure for demonstrating the 
identity of fingerprints is described by 
Earl O. Stephens, Superintendent of the 
‘ Police Laboratory, Detroit, in Decem- 


ber, 1936, issue of “Sparks from the 


Anvil.” The use of this method makes it 
unnecessary to point out individual charac- 
_teristics, as is the usual procedure ‘in 


presenting fingerprint evidence. The man- 


ner in which it is carried out is described 
by the author as follows: 

“This can be accomplished by enlarging 
the ink impression as well as the latent 


print to 8x10inch or larger, using a scale © 


to insure the same degres of enlargement. 
Allow at least l-in. margin all 
both prints. 
of the ink impression on both sides, using 
anything that will make a clear impression 
upon the paper; then cut ink impression 


around on. 
Next, border the enlargement . 


é 
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horizontally’ every Lins, cutting from one‘ 
border to the other. Now, cut vertically. 


at the border, alternating vertical’ cut so 


w that adjacent strips swing’ in opposite 


directions when lifted and folded back. 


“Now take a pin and push it through a. 
certain characteristic, then take another. 


. pin and do the same to another charac- 
` teristic, and without. removing the -pins 


= push‘them in the same place on the latent ` 


~ enlargement, then staple the two together 
' above fhe prints but on the enlargement 


“If you have been accurate in the en“ 


largements and placing of the pins you can ` 
lift each strip as a door and find the, 


ridges of the latent and ink impression 


blending. each other, proving both are 


from: the same. finger :~Criminal Law and 
Criminology. - X 


Agreement to forgo Consortium. - 
“Public policy,” . like “public mischief,” 


is a phrase of wide and vague import. 


“Policy of the law” is perhaps a happier 
expression than ‘‘public policy” for a mat- 
ter coming within the purview of the courts 


for “the judges are more to be’ trusted as’ 
interpreters of the law than as expounders . 


of whatis called public ` policy,” Mogul 


Steamship Company v. McGregor,. Gow and.. 

eS . the Peace: 

One very clear rule is that an agreement + — 
which provides’ for a separation to take 


Company, [1892] A. C. 25. 


Place between husband and wife at some 
future time is void as contrary to public 
policy but, in his function of interpreting 
the law, Mr. Justice Lewis, in’ Davies v. 
Elmslie, (1937|The Times, 16th October, 


decided, as a preliminary point, that an.. 
agreement between a wife and a third party, © 


she to. persuade her husband to goto New 
Yealand and/or consent to forgo the consor- 
tium of her husband in consideration | of 
an allowance of four pounds a week from 
the third party until, he should pay either 
her passage to New Zealand or her hus- 
band’s back to England, was not in the 


absence of evidence as to the motives — 


actuating the parties, void as being against 
publie ‘policy or based on. illegal considera- 


tion. The judgesaid he could only infer ` ' 
` equally actionable to take away a prospec- 


that tLe wife was, and always had been, 
ready and willing to live with her husband 
and that sLe had no desire to live apart 
from him. 

We shall follow tbe futute course of this. 
case with great interest.—Justice of the 
Peace. 
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“That Fierce Thing.” 

The poets have much to say of consciencé 
Shakespear, asis well known; says that it, 
makes cowards of us all, Oddly, it also 
makes heroes. Hood wrote, however, the 
word which seems most &ptto our subject 
to-day: - : 

“That fierce thing 
They call a conscience.” 

Thus a London gentleman before the. 
justices at Okehampton for failing to 
observe a halt sign at Okehampton H.mlets, 


. pleaded guilty tothe offence charged, and 


then proceeded : 

"uI would rather go to prison than compro- 

mise with my conscience by paying a fine. 

I have pleaded guilty tothe offence and it 

is your duty to fine me, but I flatly refuse 

to pay, ‘ : cy , 
“In my opinion to halt is more dangerous | 


. than to slow down there, and the sign placed 
'. there by a local ‘authority 


7 asks to be 
ignored. It is contributing to the dan-. 
gers of the road, and I feel very strongly. 
on that point.” I feel what I did was safer 
than what the local authority ordered me. 
to do.” 2 2 
Our knowledge of Okehampton is cut of 
date; -we really feel that our next holiday 


-must take us.to tha halt sign at Okeham= 


ton Hamlets. Meanwhile the local authority 
might have another look -at it.—Justice of 


Rak ts 


“Heart Balm” Suits: i 


- Americans have a prelty tastein snappy . 


phrases, and “heart balm case’ is a delighte . 


ful. specimen. It is figuring now in a 
notable suit, which so far ås one can make 
out, appearsto be for inducing breach of 
promise. It is equally apt for our cases of | 
enticement where the person enticed is a 
wife or husband, and wou'd cover the or- 
dinary breach of promise action, that 
weighing of damaged hearts against ounces 
of gold which somuch amuses our foreign 
friends. | 

Is there not, perhaps, a possibility here 
in England of a new action combining 
the two for enticement and breach? If it 
is actionable to deprive a husband or a 
wife of his wife or her husband, is it not 


tive husband or wife from the one to whom 
he or she has plighted his or her word ? We 
leave thesuggestion to the ingenuity of the ' 
legal profession. It certainly is possible, in 
the ordinary sense of the words, to be 
accessory toa breach of promise to aid and 
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insis.ence upon thé disclosure of informa- , l 
tion requiring a secret register js- a very., ~\ 
different matter, and it may be hoped that ~ 
"sort on sale in a butcher's shop, being the legislature will resist. any proposal) te. 
neither felony nor: misdemeanour.— Justice: subject parents to a questionnaire from... | 

‘ of the Pea l which a proper reserve'or their sense of .; 

. “Of the Peace. : ie eS 
— E . decency’ would revolt:—The Solicitors’. i; 
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- whet, counsel and procuré such breach, but 
+, we must not talk in the terms of the crimi- 
~ ‘maklaw—stealing hearts, other than the 


“GS | Journal. l ea 
„Numbering the People. _ l . a a 
- According to'a recent article from a Speak-o-phone Records Admitted In. < 
correspondent’ in The Times, the bare dee Evidence. $ 


7 tails supplied_ under the ‘present registra- 
- tion system by a parent who registers the 
birth of.a-child are now regarded as inade- 
quate ‘to modern-social needs, and it seems 
_. fairly certain that authority will soon be 
sought by legislation to obtain the .dis- 
closure of supplementary information by 
parents.- In addition to the ,record of the 
total number of children born provided ° 
by the existing system, information, it is 
stated, is also needed about the number ot : 
children born to particular parents and 
about the types of parents who have many 
or few children. The additional details to 
which the writer. of the article alludes as 
probably sufficient “at first” are the ages 
of the parents the date ordura- 
. __ tion- of the marriage, the order of the birth 
~ and- particulars of any children previously 
: born; but,he adds: “if it was thought - 
e °° tKat still more information from parents ~ 
would assist scientific inquiry it would be 
‘ possible to- elaborate these requirements 
later.” The obvious objections to the en- 
' try of intimaté details of family life on- 
the ordinary birth register; and to the repro- 
duction .of such on birth certificates are 
duly recognised, and itis suggested that 
the supplementary details should be given 
` to the registrar in confidence for separate 


In the recent. case of Commonweatth v. ; 
Clark, 187 Atl, 237 (Pa.,1936), in. which a’ 
_ state senator was prosecuted and convicted ` 
for attempted extortion -and bribery, the 
prosecution introduced as part: of its evi- 
dence à “speak-o-phone” recording of .cer- | 
tain incriminating conversation which the’ ~ 
defendant had‘with the attorney-general of - | 
Pennsylvania and the governor's secretary. : 
The trial court permitted the playing of the 
“speak-o phone” record (a record made ona ' 
“dictaphone or.phonographic ‘recording in- | { 
strument with an aluminum metal. disk ~~ 
instead of a wax recording disk”). .The:°, 
attorney-general testifiéd’as to the identity - | 
of the voices, and at the time of ‘the playing , 
of the record in court the jurors had before., < 
them a typewritten transcript of the con- - . 
versation to assist them’in following the 
conversation on the record itself. To this 
part ‘of the proceedings, however, Counsel’. 
for the defense raised no objection other 
than the general..one previously made and 
~ directed ‘against the introduction of the- 
“speak-o phone” ‘records for all purposes. 
Upon appeal to the Superior Oourt, of: 
- Pennsylvania the introduction of the ‘‘speak- - 
'o-phone” records was alleged as error, but 
the appellate court held -the allegation to, 
be “without merit,” dnd ‘stated in the. 


entry. But, it is intimated, the disclosure of 


such details would have to be compulsory if- 


the statistics were to'.be reliable or com- 
plete, and before this could be done legis- 
lation would be required. Reference is 
made to the law obtaining in many Euro- 
pean countries and in the British Dominions 
' with reference: to particulars required to 
be furnished - by parents bearing’ upon the 


. fertility of marriages, while it is duly récord- 


ed that in Scotland parents mus? state 
the date or duration of the marriage when 


registering a birth.. There might seem to’ 
be-no particular objection to this, -but-the 
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following language its reason for so holding: 
“The phonograph, the dictaphone, the talk- 


ing motiòn picture machine, and similare 


recording devices, with reproducing, ap- 


paratus, are now in such common use that. 
the verity of their recording and reproduc- ` 


ing sounds, including those made by the 


human voice in conversation, is well estab- , 
lished ; and as advances in such'matteérs of. 


scientific research and discovery are made 


and generally adopted, the courts will be, 


permitted to make use of them by way of 
presenting evidentiaty facts tothe jury” :— 


Criminal Law and Criminology. 


